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ACTION
THE WHITE HOUSE
WASHINGTON

Last Day: December 31

December 29, 1975

MEMORANDUM FOR

THE PRESIDENT

FROM:

JIM

SUBJECT:

H.R.
Federal Maritime
Commissioner Compensation

CANNO~

11172~

Attached for your consideration is H.R. 11172, sponsored
by Representatives Henderson and Derwinski, which
reduces the salary Congressman Robert R. Casey will
receive as Federal Maritime Commissioner from $39,900
to $38,000.
The Constitution provides that no Senator or Representative
shall be appointed to any civil office for which the
salary has been increased during his elected term.
Congressman Casey was serving in the House of Representatives
when the Executive Salary Act took effect, increasing
the salary rate for members of the Commission from $38,000
to $39,900. The enrolled bill is intended to overcome
· the constitutional restriction to the Congressman's
appointment by reducing his compensation to the amount
in effect prior to the commencement of the 94th Congress.
Similar legislation was enacted in 1973 in connection
with the appointment of Attorney General Saxbe.
The enrolled bill also provides for expedited adjudication
of all civil actions designed to test the constitutionality
of Congressman Casey's appointment.
Additional information is provided in OMB's enrolled
bill report at Tab A.
OMB, Max Friedersdorf, Counsel's Office (Lazarus) and I
recommend approval of the enrolled bill.
RECOMMENDATION
That you sign H.R. 11172 at Tab B.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DEC 2 4 1975
MEMORANDUM FOR THE PRESIDENT
Subject:

Enrolled Bill H.R. 11172 - Federal Maritime
Commissioner Compensation
Sponsors: Rep. Henderson (D) North Carolina and
Rep. Derwinski (R) Illinois

Last Day for Action
December 31, 1975 - Wednesday
Purpose
~

Reduces the salary Congressman Robert R. Casey will receive as
Federal Maritime Commissioner from $39,900 to $38,000, the rate
in effect on January 1, 1975.
Agency Recommendations
Office of Management and Budget

Approval

Department of Justice
Federal Maritime Commission
Civil Service Commission

Approval
Approval
Approval

Discussion
On December 19, 1975, the Senate confirmed your nomination of
Congressman Robert R. Casey to be a member of the Federal
Maritime Commission in the position vacated by Commissioner
George Henry Hearn. Congressman Casey was serving as a Member
of the House of Representatives when the Executive Salary Act
took effect, increasing salary rates for members of the
Commission from $38,000 to $39,900 a year.
The Constitution in Article I, Section 6, Clause 2 provides that:
"No Senator or Representative shall, during the Time
for which he was elected, be appointed to any civil
Office under the Authority of the United States, which

,
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shall have been created, or the Emoluments whereof
shall have been encreased during such time •.. ".
The enrolled bill is intended to remove the constitutional
impediment to Congressman Casey's appointment by reducing
the compensation for the Maritime Commissioner position to
be held by him to that in effect on January 1, 1975, prior to
the commencement of the 94th Congress. The reduced compensation would remain in effect for the duration of the 94th
Congress, from January 3, 1975, until noon, January 3, 1977,
or until Congressman Casey vacates the Maritime Commissioner
position, whichever first occurs.
H.R. 11172 would also provide for expedited adjudication of
all civil actions designed to test the constitutionality of
Congressman Casey's appointment.
It would do this by establishing exclusive jurisdiction in the United States District
Court for the District of Columbia without regard to sum or
value and by providing for a three-judge panel with appeal
therefrom direct to the Supreme Court.
H.R. 11172 is similar to legislation submitted by the
Attorney General on December 12, 1975.
It is also similar
to P.L. 93-178, approved December 10, 1973, which enabled
Senator Saxbe to accept appointment as Attorney General.
The Justice Department, in its views letter on the enrolled
bill, recommends approval but states that "in such cases
nomination as well as appointment must in point of time follow
enactment of the legislation."
Justice staff has informally confirmed the Department's concern
that the sequence of events in this instance, with nomination
and confirmation having occurred before approval of this
legislation, may not remove the constitutional bar to
Congressman Casey's appointment.
It would therefore be advisable for your Counsel's office to
consult with appropriate Justice Department officials on
possible further steps to be taken after the bill is approved.

~ ), . if/VAj

~Assistant

Directo;{ for
Legislative Reference

Enclosures

'

UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D.C. 20415

December 23, 1975

CHAIRMAN

Honorable James T. Lynn
Director
Office of Management and Budget
Attention:

Assistant Director for
Legislative Reference

Dear Mr. Lynn:
This is in response to your request for the views and recommendation
of the Civil Service Commission on H.R. 11172, an enrolled bill "To
insure that the compensation and other emoluments for any person
filling the vacancy on the Federal Maritime Commission caused by the
resignation of Commissioner George Henry Hearn shall be those which
were in effect on January 1, 1975, and for other purposes."
This enrolled bill is intended to remove a constitutional impediment
to the nomination and appointment of Representative Bob Casey to the
Office of Commissioner of the Federal Maritime Commission which was
vacated by the resignation of Commissioner George Henry Hearn.
Clause 2 of section 6 of article I of the Constitution provides, in
relevant part, that
[n]o Senator or Representative shall, during the time for
which he was elected, be appointed to any civil Office under
the Authority of the United States, which shall have been
created, or the Emoluments whereof shall have been increased
during such time; ••••
At the beginning of Mr. Casey's current term of service in the House of
Representatives, on January 3, 1975, the salary of the Office of
Commissioner of the Federal Maritime Commission was $38,000. In
October 1975, the salary was increased to $39,000 as a result of Public
Law 94-82, the Executive Salary Cost-of-Living Adjustment Act, approved
August 9, 1975. Enrolled bill H.R. 11172 would return the salary to
the $38,000 rate that was in effect on January 1, 1975, and provides
that this salary rate may not be increased before noon on January 3,
1977. The bill also mandates restoration of the appropriate rate
either at noon, January 3, 1977, or on the date the person next
appointed ceases to hold the office, whichever occurs first.
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We do not presume to speak authoritatively to the question of the
constitutionality of this method of qualifying Mr. Casey for appointment to the Office of Commissioner of the Federal Maritime Commission.
However, we do note that this same method has been used in a parallel
situation, when the salary of the Office of Attorney General was
reduced by Public Law 93-178 (87 Stat. 697), in order to allow
Senator Saxbe to be appointed to that Office. To our knowledge, the
constitutionality of Attorney General Saxbe's appointment or
continuance in office was never questioned.
We do note, however, one difference between the two cases.

In

Mr. Saxbe's case, the reduction in salary for the office preceded
his confirmation by the Senate. Mr. Casey, however, was confirmed
by the Senate on December 19, 1975, after the salary reduction legislation had passed both Houses of Congress but before it was signed by
the President. As long as Mr. Casey's confirmation does not constitute
appointment the reversed order of events should not be significant here.
Since enrolled bill H.R. 11172 does seem to satisfy the intent of the
framers of article I, section 6, clause 2 of the Constitution, we believe
it is an appropriate method of qualifying Mr. Casey for appointment.
Therefore, the Civil Service Commission recommends that the President
sign enrolled bill H.R. 11172.
By direction of the Commission:
Sincerely yours,

\&kl
Chairman

,
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December 19, 1975

Honorable James T. Lynn
Director, Office of Management
and Budget
Washington, D.C. 20503
Dear Mr. Lynn:
This is in response to your request of December 18, 1975, for the
views and recommendations of the Federal Maritime Commission with
respect to H.R. 11172, an enrolled bill
To insure that the compensation and other emoluments
for any person filling the vacancy on the Federal
Maritime Commission caused by the resignation of
Commissioner George Henry Hearn shall be those which
were in effect on January 1, 1975, and for other
purposes.
The Federal Maritime Commission recommends Presidential approval
of H.R. 11172.
Sincerely yours,

Karl E. Bakke
Chairman

'

J-A~S\S'f~Ni

ATTORNEY GENERAL

'-EG1Sl..AT1VE AFFAIRS

llrpartmrut nf ilustitr
Dlhts~tugtnn.

111. or. 20530

December 22, 1975
Honorable James T. Lynn
Director
Office of Management and Budget
Washington, D. C. 20503
Dear Mr. Lynn:
In compliance with your request, I have examined a
facsimile of the enrolled bill H.R. 11172, "To insure that
the compensation and other emoluments for any person filling
the vacancy on the Federal Maritime Commission caused by the
resignation of Commissioner George Henry Hearn shall be those
which were in effect on January 1, 1975, and for other
purposes."
The bill has been occasioned by the President's intent
to appoint Robert R. Casey, who is now a member of the House
of Representatives, to the Federal Maritime Commission. Since
the compensation of that office has been increased during
this Congress, Congressman Casey cannot be appointed to that
position under Article I, section 6, clause 2 of the Constitution. The purpose of the bill is to remove this constitutional disqualification by providing that the compensation
and emoluments of that office shall be those prevailing on
January 1, 1975, i.e., those which existed when Congressman
Casey's current term of office began. The bill would also
vest exclusive jurisdiction in the United States District
Court for the District of Columbia for all civil actions
designed to contest the validity of Mr. Casey's appointment
to and continuance in the office on the ground that they are
in violation of Article I, section 6, clause 2 of the Constitution. Similar legislation was enacted in 1973 in connection with the appointment of Attorney General Saxbe. See
the act of December 10, 1973, Pub. Law 93-178, 87 Stat. 697.
On December 12, 1975, the Attorney General submitted to
the Congress legislation similar to H.R. 11172 to remove the
disqualification of Congressman Casey.
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While no court has passed on the efficacy of legislation
of this character, we believe that it will serve its purpose.
We should also note that in such cases nomination as well as
appointment must in point of time follow enactment of the
legislation. See 17 Op. A.G. 522 (1883).
The Department of Justice recommends Executive approval
of the legislation.
Sincerely,

//_ /
,., ;tf,__ /;? /_ /) ~ ~ ~-t·CU~~ --~
Michael M. Uhlmann
Assistant Attorney General
Office of Legislative Affairs
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THE WHITE HOUSE
ACTION MEMORANDUM

Time:

Da.te: December 2 4

FOR ACTION:

LOG NO.:

WASHINGTON

Paul Leach .

130pm

~

c::c:: (for information):

Max Friedersdorf~

Ken Lazaraa ~
9: ag

a

Jack Marsh
Jim Cavanaugh

"'IUt

FROM THE STAFF SECRETARY
DUE: Da.te:

December 2 9

·Time:

noon

SUBJECT:

H.R. 11172 - Federal Maritime Commissioner Compensation

ACTION REQUESTED:
_ _ For Necessary Action

_ _ For Your Rec::ommenda.tiona

- - Prepare Agenda. a.nd Brief

- - Dra.ft Reply

....!.....-For Your Comments

_ _ Dra.ft Rema.rb

REMARKS:

Please return to ;udy Johnston, West Basement,

,

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
If you ha.ve a.ny questions or if you a.nticipa.te a.
dela.y in submitting the required ma.teria.l, please
telephone the Sta.££ Secretary ~ • .

K. R. COLE, JR.
For the President

THE WHITE HOUSE
WASHINGTON

December 29, 1975

MEMORANDUM FOR:

JIM CAVANAUGH

FROM:

MAX FRIEDERSOORF /)1

SUBJECT:

H.R. 11172 - Federal Maritime Commissione:
Compensation

·I '

The Office of Legislative Affairs has reviewed subject bill
and recommends it be signed.

,

• -r-\'l·:?:~1~
' ,.~...,;:t~j,J

-

9/·~_+_·.~:;; ·-.. S:i

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

.J:'-~

jJ.

,J.

WASHINGTON, D.C. 20503

~-q. 7n ·
1
f" t

DEC 2 4 1975

I;'

I
MEMORANDUM FOR THE PRESIDENT

Subject:

Enrolled Bill H.R. 11172 - Federal Maritime
Commissioner Compensation
Sponsors: Rep. Henderson (D) North Carolina and
Rep. Derwinski (R) Illinois

Last Day for Action
December 31, 1975 - Wednesday
Purpose.,
Reduces the salary Congressman Robert R. Casey will receive as
Federal Maritime Co~~issioner from $39,900 to $38,000, the rate
in effect on January 1, 1975.
Agency Recommendations
Office of Management and Budget

Approval

Department of Justice
Federal Maritime Commission
Civil Service Commission

Approval
Approval
Approval

Discussion
On December 19, 1975, the Senate confirmed your nomination of
Congressman Robert R. Casey to be a member of the Federal
Maritime Commission in the position vacated by Commissioner
George Henry Hearn. Congressman Casey was serving as a Member
of the House of Representatives when the Executive Salary Act
took effect, increasing salary rates for members of the
Commission from $38,000 to $39,900 a year.
The Constitution in Article I, Section 6, Clause 2 provides that:
"No Senator or Representative shall, during the ';l'ime
for which he was elected, be appointed to any civil
Office under the Authority of the United States, which

Attached document was not scanned because it is duplicated elsewhere in the document
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- - - - - - - - - - - - - - - - - - - - - - - .-------------THE \\'IHTE HOuSE

ACTION
Date:

.ME~fORAI\'DUM

December 24

FOR ..,1\CTION:

fl

LOG NO.:

WAS!ll.'<GTO.'<

__...)'ime:
130pm
Dick Parsons .,.cc (for information): Jack Marsh
Paul Leach
Max Friedersdorf
Jim Cavanaugh
Ken Lazarus
Doug Bennet~

FROM THE S'rAFF SECRETARY
DUE: Date:

December

~

Time:

noon

SUBJECT:

H.R. 11172 - Federal Maritime Commissioner Compensation

ACTION REQUESTED:
•.

- - For Necessary Action

_ _ For Your Recommendations

_ _ Prepare Agenda and Brief

- - Draft Reply

X

For Your Comments

REMARKS'

J__

N..c-,.--.. .L

--Draft Remarks

QP/Hff...f. 1 tl (2_ •(/

Please return to Judy Johnsto~! West Basement,

{7 "2.. •
~

'

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
!£ you have any questions or if you anticipate o.
delay in submitting the :required :naterial, please
tdephcne the StaH Secrcta.r:r immediately.

THE \YHITE HOlJSE
ACTION

~1£:\fOR.A.NDC.M

LOG NO.:

WASlliXGTON

Date: December 2 4

Time:

FOR ACTION:

cc (for information):

Paul Leach
Max Friedersdorf
Ken Lazarus--__,
Doug Bennett

130pm
Jack Marsh
Jim Cavanaugh

FROM THE STAFF SECRETARY
DUE: Date:

December 29

Time:

noon

SUBJECT:

H.R. 11172 - Federal Maritime Commissioner Compensation

ACTION REQUESTED:
:~

- - For Necessary Action
Prepare Agenda and Brie£
~-For Your Comments

_ _ For Your Recommendations
_ _ Draft Reply
_ _ Draft Remarks

REMARKS:

Please return to Judy Johnston, West Basement,

Recommend approval of the legislation. Counsel's office
is now considering any further steps which may be necessary
relevant to the appointment of Congressman Casey.

Ken Lazarus

12/29/75

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
I£ you have any questions or i£ you anticipate a
deiay in submitting the mquired material, please
telephone the Stafi Secretary immediately.

'•
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THE WHITE HOUSE
ACTION MEMORA.NDUM

Date: December 24

LOG NO.:

WASHINGTON

Time:

130pm

Paul Leach
cc ~information): Jack Marsh
Max Friedersd~
JimC~h
Ken I.. azarus
Doug Bennett

FOR ACTION:

FROM THE STAFF SECRETARY
DUE: Date:

December 29

Time:

noon

SUBJECT:

H.R. 11172 - Federal Maritime Commissioner Compensation

ACTION REQUESTED:

..

- · _ For Necessary Action

_ _ For Your Recommendations

_ _ Prepare Agenda and Brief

_ _ Draft Reply

~ For Your Comments

_ _ Draft Remarks

REMARKS:

Please return to Judy Johnston, West Basement,

'

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
!£ you have any questions or if you anticipate a
delay in submitting the required material, please
telephone the Staff Secretary immediately.

--------------------------------------------------------THE \\"HIT£ HOuSE
ACTION
Date:

~IE~IOR.-\..~Dl:M

Time:

December 24
Paul Leach..:--Max Friedersdorf
Ken Lazarus:
Doug Bennett

FOR ACTION:

LOG NO.:

WASH!;>;GTO!i

130pm

cc (for information):

Jack Marsh
Jim Cavanaugh

FROM THE STAFF SECRETARY
DUE: Date:

{

Decernber 2 9

Time:

noon

SUBJECT:

H.R. 11172 - Federal Maritime Commissioner Compensation

.Z\CTION REQUESTED:

•

- - For Necessary Action

_ _ For Your Recommendations

_ _ Prepare Agenda and Brie£

_ _ Dra.H Reply

X

For Your Comments

/

- - Draft Remarks

REMARKS:

Please return to Judy Johnston, West Basement,

'

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
I£ you have any questions or if you anticipate a.
delay in submitl:ing the :rcq':.:!ir~d rnai:erial, please
, .-

•
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H. R. 11172

.RintQtfourth Q:ongrrss of tht iinittd ~tatts of 2lmtrica
AT THE FIRST SESSION

Begun and held at the City of Washington on Tuesday, the fourteenth day of January;
one thousand nine hundred and seventy1ive

an Slct
To insure that the compensation and other emoluments for any person filling
the vacancy on the Federal Maritime Commission caused by the resignation
of Commissioner ~orge Henry Hearn shall be those which were in effect on
January 1, 1975, and for other purposes.

Be it enacted by the Senate (J;nd House of Representatives of the
United States of America in Congress assembled, That (a) the compensation and emoluments of the office of Commissioner of the Federal
:Maritime Commission which was vacated by the resignation of Commissioner George Henry Hearn shall be those which were in effect
on January 1, 1975, notwithstanding any salary increase resulting
from the Executive Salary Cost-o:f-I.;iving Adjustment Act, approved
August 9, 1975 (Public Law 94-82; 89 Stat. 419), or any other provision of law, or provision which has the force and effect of law,
enacted or becoming effective during the period beginning at noon,
January 3, 1975, and ending at noon, January 3, 1977.
(b) The provisions of subsection (a) shall take effect beginning on
the date of the enactment of this Act, and shall cease to be effective at
noon, January 3, 1977, or on the date the person next •appointed to fill
the vacancy in the office referred to in subsection (a) ceases to hold
office, whichever first occurs.
SEc. 2. (a) Any person who has standing to seek judicial review
of any •action taken by the Federal Maritime Commission ·after the
filling of the vacan_9 referred to in the first section of this 1\_Q~ or who_
is a party to aproceeding pending before the crommission may bring a
civil action in the United States District Court for the District of
Columbia to contest the constitutionality of the appointment and continuance in office of the person filling such vacancy on the ground that
8uch 'appointment and continuance in office are in violation of 'article I,
section 6, clause 2, of the Constitution. Such court shall have exclusive
jurisdiction, without regard to the sum or value of the matter in controversy, to determine the validity of such appointment and continuance in office.
(b) Any action brought under this section shall be heard and determined by a panel of three judges in <accordance with the provisions of
section 2284 of title 28, United States Code. Any appeal from the
action of a court convened pursuant to such section shall lie to the
Supreme Court.
(c) Any judge designated to hear any action brought under this
section Shall cause such action to be in every way expedited.

Speaker of the Hou-&e of Repreaentativea.

Vice President of the United States and
Preaident of the Senate.

Public Law 94-195
94th Congress, H. R. 11172
December 31, 197 5

Sin S!ct
To insure that the compensation and other emoluments for any person filling
the vacancy on the Federal llaritime Commission caused by the resignation
of Commissioner George Henry Hearn· shall be those which were in effect on
January 1, 1975, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That (a) the compensation and emoluments of the office of Commissioner of the Federal
Maritime Commission which was vacated by the resignation of Commissioner George Henry Hearn shall be those which were in effect
on January 1, 1975, notwithstanding any salary increase resulting
from the Executive Salary Cost-of-Living Adjustment Act, approved
August 9, 1975 (Public Law 94-82; 89 Stat. 419), or any other provision of law, or provision which has the force and effect of law,
enacted or becoming effective during the period beginning at noon,
January 3, 1975, and ending at noon, January 3, 1977.
(b) The provisions of subsection (a) shall take effect beginning on
the date of the enactment of this Act, and shall cease to be effective at
noon, January 3, 1977, or on the date the person next 'appointed to fill
the vacancy in the office referred to in subsection (a) ceases to hold
office, whichever first occurs.
SEc. 2. (a) Any person who has standing to seek judicial review
of any action taken by the Federal ~faritime Commission after the
filling of the vacancy referred to in the first section of this Act, or who
is a party to a proceeding pending before the Commission may bring a
civil action in the l!nited States District Court for the District of
Columbia to contest the constitutionality of the appointment and continuance in office of the person filling such vacancy on the ground that
such appointment and continuance in office are in violation of article I,
section 6, clause 2, of the Constitution. Such court shall have exclusive
jurisdiction, without regard to the sum or value of the matter in controversy, to determine the validity of such appointment and continuance in office.
(b) Any action brought under this section shall be heard and determined by a panel of three judges in accordance with the provisions of
section 2284 of title 28, United States Code. Any appeal from the
action of a court convened pursuant to such section shall lie to the
Supreme Court.
(c) Any judge designated to hear any action brought under this
section shall cause such action to be in every way expedited.
Approved December 31, 1975.

LEGISLA TIV'E HISTORY:
CONGRESSIONAL RECORD, Vol. 121 (1975}:
Dec. 16, considered and passed House.
Dec. 17, considered and passed Senate.
89 STAT. 1108
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proceeded to consider the affecting eommerce), or (B) engages In any
region. It prohibits enttrely the commer--.~ bill <S 6421 to amend the Federal Trade act or practtce In or affecting commerce with
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