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N&Jw Sponsor - Rep. Hungate (D) Missouri and 3 others

Last Day for Action

July 31, 1975 - Thursday (Because of the nature of this bill)
Purpose

To approve certain of the proposed amendments to the Federal
Rules of Criminal Procedure and further amend certain addi-

tional amendments to those Rules.

Agency Recommendations

Office of Management and Budget Approval
Department of Justice Approval (informally)
Discussion

Pursuant to the Rules Enabling Acts (18 USC 3771-72) the Supreme
Court promulgated proposed changes in the Federal Rules of Crim-
inal Procedure on April 22, 1974. Those changes would have become
effective on August 1, 1974 had Congress not intervened to delay
the effective date. Congress did intervene because it felt the
complexity of the Rules changes required more time for review

than the normal process would permit. Accordingly, P.L. 93-361
was enacted providing for a delay in the effective date tntil
August 1, 1975.

The enrolled bill embraces certain amendments to these Rules as
proposed by the Court and further amends in whole or in part
twelve of those proposed Rules. With the exception of the



amendment to Rule 11 adding Rule 1l (e) (6), which shall take
effect on August 1, 1975, the amendments to the Criminal Rules
made by this bill shall take effect, upon your approval, on
December 1, 1975.

As part of the Department of Justice's examination of the pro-
posed amendments to the Criminal Rules, it queried all of the

94 United States Attorneys concerning the effect of the proposals.
upon the criminal justice system. In addressing the many amend-
ments to the Rules in the course of its deliberations with the
Members of the House Judiciary Committee, the Department recom-
mended major amendments to the Supreme Court's proposed Rules 4,
9, and 16, the adoption of which, without further amendment,
Justice believed would be a grave set back for criminal law
enforcement.

The most important amendments contained within H.R. 6799 to
these three Rules are summarized below:

Rule 4 - Arrest Warrant or Summons Upon Complaint and Rule 9 -
Warrant or Summons Upon Indictment or Information

The Supreme Court proposed to amend these Rules to make a sum-
mons rather than a warrant the presumptive process for obtaining
control over a suspect; accordingly a U.S. Attorney would have
to present a "valid reason" to the court to secure a warrant.

In testimony, the Attorney-General objected to these changes
which would:

-- encourage an increase in fugitivity among indi-
viduals charged with Federal offenses;

-- effectively deprive government officers of the
chance to arrest a person at a time when that
person may have incriminating evidence or objects
in his possession;

-~ cause greater use of arrest without warrant based
upon the office's reasonable belief that probable
cause exists,; thus increasing the probability for
more illegal arrests; and

-- unnecessarily replicate subsequent procedures for
the issuance of a warrant.

H.R. 6799 preserves the warrant for arrest as the primary vehicle
for establishing jurisdiction over an individual, leaving the
issuance of a summons to the discretion of the U.S. Attorney.



Rule 16 - Discovery and Inspection

Major attention to this proposed Rule addressed Rule 16 (a) (1) (E)
and related provisions. Under existing Rules regarding pretrial
discovery, a defendant in a criminal case does not have the right
to know the names of the witnesses that the government will call

to testify against him until they take the witness stand. The
Supreme Court proposed, in Rule 1l6(a) (1) (E), to grant a defendant
a right, shortly after indictment, to learn the names and addresses
of all witnesses the U.S. Attorney plans to call. A corresponding
right was proposed to be given the government.

The Department of Justice opposed this provision because the
consequent practice would be likely to jeopardize the safety and
even the lives of many witnesses, not only in prosecution of
organized crime cases but in the larger number of cases involving
the prosecution of violent offenders, in addition to being pre-
dictably detrimental to the ability of the government to find
"willing" witnesses to testify in serious felony cases. 1In the
face of arguments by the proponents of the Supreme Court proposal
that such an amendment to Rule 16 would enhance fairness, Justice
noted that the law now requires:

-- the giving of ample pretrial notice to defendants;

-- that the indictment must contain a statement of all
essential facts:

-- that defendants may be given bills of particulars
elaborating the facts charged; and

-- that defendants can use Rule 16 to obtain their own
statements, grand jury testimony, as well as copies
of reports, documents, and other tangible objects
material to the case.

In response to these arguments, the Supreme Court's proposed
amendment to Rule 16 (a) (1) (E) was deleted by H.R. 6799.

ames M. Frey
Assistant Directo
for Legislative Reference
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DECISION _

THE WHITE HOUSE

WASHINGTON

July 30, 1975

MEMORANDUM FOR THE PRESIDENT
THROUGH: PHILIP BUCHEN j"—é E \'\ .
FROM: KENNETH LAZARUS

SUBJECT: Enrolled Bill: H.R. 6799, the Federal Rules
of Criminal Procedure Amendments Act of 1975

This is to present the referenced bill for your immediate
attention. In order to be absolutely certain that it is
effective, the measure must be signed into law before August
1 (Washington time) =-- 6:00 A.M., Friday, August 1 (Helsinki
time).

Background

1. Enabling Acts. 18 U.S.C. Sections 3402, 3771 and 3772
constitute the Federal criminal rules enabling acts. By

these provisions, the United States Supreme Court is empowered
to promulgate rules of practice and procedure to govern criminal
proceedings in our various Federal courts. The authority of

the Supreme Court to promulgate such rules is limited, however,
by a reserved power of Congress to disapprove any promulgated
rule within a period of 90 days from the date of transmission to
Congress or the prescribed effective date of the rule whichever
is later. Moreover, the Congress is, of course, empowered to
affirmatively legislate in this area at any time.

2. 1974 Criminal Rules. By order dated April 22, 1974, the

Chief Justice transmitted to Congress a package of proposed
changes to the Federal Rules of Criminal Procedure which were

to take effect on August 1, 1974, absent Congressional disapproval.

3. Delayed Effective Date. Pub. L. 93-361, July 30, 1974, 88
Stat. 397 provided that the effective date of the proposed changes
to the Federal Rules of Criminal Procedure which were embraced by
the Supreme Court order of April 22, 1974, was postponed until
August 1, 1975.

4. Enrolled Bill. H.R. 6799 contains a series of desirable
amendments to the Rules as promulgated by the Supreme Court




on April 22, 1974. However, in order to be absolutely cer-
tain that they are carried into effect, it is necessary to
secure Presidential approval of the legislation before August
1, 1975. Approval on August 1 could, create considerable
confusion and litigation. Approval after August 1 could

be a complete nullity as the Rules promulgated on April

22, 1974, are deisgned to automatically take effect on August
1. '

Discussion

The Department of Justice strongly supported most of the
amendments (and all of the major ones) contained in H.R. 6799.
Two provisions are worthy of mention here.

1. Rules 4 and 9. The enrolled bill rejects the Supreme
Court's proposal to transfer the discretion as to whether to
use an arrest warrant or a summons, now exercised by United
States Attorneys, to the district courts. In the view of

the Department, the Court's proposal, because of its tendency
to increase the use of a summons, thereby alerting a person
that a c¢riminal charge is imminent, would have exacerbated
the problem of fugitivity as well as caused a loss of in-
criminating evidence.

2. Rule 16, The enrolled bill also rejects the Supreme
Court's proposal to provide for mandatory pre-trial dis-
closure of government witnesses. The Court's proposal
portended an increase in witness intimidation, assault and
assassination, as well as an aggravation of the already
difficult task of obtaining witness cooperation. 1In

this area, too, the bill would leave current law intact.

H.R. 6799 passed the House and Senate by voice vote on July
30.

Recommendation

Due to the press of time, it was not possible to process this
measure in the normal fashion. However, the Attorney General,
Jim Cannon, Jack Marsh, Jim Lynn and Counsel's Office recommend
you sign the subject bill into law as soon as possible and not
later than 6:00 A.M., Friday August 1 (Helsinki Time).



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
" WASHINGTON, D.C. 20503

JUL 30 1975

MEMORANDUM FOR THE PRESIDENT

Subject: - Enrolled Bill H.R. 6799 - Federal Rules of Criminal
Procedure Amendments Act
Sponsor - Rep. Hungate (D) Missouri and 3 others

Last Day for Action

_July 31, 1975 - Thursday (Becéuse of the nature of this bill)

Purpose

To approve certain of the proposed amendments to the Federal
Rules of Criminal Procedure and further amend certain addi-
tional amendments to those Rules.

Agency Recommendations

Office of Managemént and Budget e Approval
Department of Justice ' ‘ Approval {informally)
Discussion

Pursuant to the Rules Enabling Acts (18 USC 3771-72) the Supreme’
Court promulgated proposed changes in the Federal Rules of Crim- -
inal Procedure on April 22, 1974. Those changes would have become
effective on August 1, 1374 had Congress not intervened to delay
the effective date. Congress did intervene because it felt the
complexity of the Rules changes required more time for review

" than the normal process would permlt. Accordingly, P.L. 93-361
was enacted providing for a delay in the effective date until .
August 1, 1975.

The enrolled bill embraces certain amendments to these Rules as
proposed by the Court and further: amends in whole or in part
twelve of those proposed Rules. With the exception of the



amendment to Rule 11 addlng Rule 1l(e}) (6), which shall take
effect on August 1, 1975, the amendments to the Criminal Rules
made by this bill shall take effect, upon your approval, on
December l 1975.

As part of the Départment of Justice's examlnatlon of the pro-
posed amendments to the Criminal Rules, it queried all of the

94 United States Attorneys concérning the effect of the proposals
upon the criminal justice system. In addressing the many amend-
ments to the Rules in the course of its deliberations with the
Members of the House Judiciary Committee, the Department recom-
mended major amendments to the Supreme Court's proposed Rules 4,
9, and 16, the adoption of which, without further amendment,
Justice believed would be a grave set back for criminal law
enforcement. :

The most important amendments contained within H.R. 6799 to
. these three Rules are summarized below: : - :

Rule 4 - Arrest Warrant or Summons Upon Compiaint and Rule 9 -
Warrant or Summons Upon Indictment or Information

-The -Supreme Court proposed to amend these Rules to make a sum-
mons rather than a warrant the presumptive process for obtalnlng
control over a suspect; accordingly a U.S. Attorney would have
to present a "valid reason"™ to the court to secure a warrant.

In testimony, the Attorney~Genera1 objected to these changes
,whlch would:

-- encourage an increase in fugitivity among 1nd1—
viduals charged with Federal offenses;

- effectively deprive government officers of the
chance to arrest a person at a time when that
- person may have incriminating evidence or objects
in his possession;

-- cause greater use of arrest without warrant based

upon the office's reasonable belief that probable

. cause exists; thus increasing the probability for
more illegal arrests; and

-~ unnecessarily replicate subsequent procedures for
the issuance of a warrant.

H.R. 6799 preserves the warrant for arrest as the primary vehicle
for establishing jurisdiction over an individual, leaving the
issuance of a summons to the discretion of the U.S. Attorney.



Rule 16 - Discovery and Inspectlon

Major attention to this proposed Rule addressed Rule 16(a)(l)(E)
and related provisions. Under existing Rules regarding pretrial
discovery, a defendant in a criminal case does not have the right
to know the names of the witnesses that the government will call

to testlfy against him until they take the witness stand. The
Supreme Court proposed, in Rule 16 (a) (1) (E), to grant a defendant

a right, shortly after indictment, to learn the names and addresses
of all witnesses the U.S. Attorney plans to call. A corresponding
right was proposed to be given the government.

The Department of Justice opposed this provision because the
consequent practice would be likely to jeopardize the safety and
even the lives of many witnesses, not only in prosecution of
organized crime cases but in the larger number of cases involving
the prosecution of violent offenders, in addition to being pre-
dictably detrimental to the ability of the government to find
""willing" witnesses to testify in serious felony cases. In the
face of arguments by the proponents of the Supreme Court proposal
that such an amendment to Rule 16 would enhance fairness, Justice
noted that the law now requires:

-~ the giving of aﬁple pretrial notice to defendants;

'=-- that the indictment must contain a statement of all
essential facts;

-- that defendants may be given bills of particulars
elaborating the facts charged; and

-- that defendants can use Rule 16 to obtain their own
statements, grand jury testimony, as well as copies
of reports, documents, and other tangible objects
material to the case.

In response to these arguments, the Supreme Court's proposed
amendment to Rule 16(a) (1) (E) was deleted by H.R. 6799.

(Signed) James M. Frey

James M. Frey
Assistant Director
for Legislative Reference

Enclosures



o941 Coneress | HOUSE OF REPRESENTATIVES { _ Rerort
1st Sesston No. 94-247

FEDERAL RULES OF CRIMINAL PROCEDURE
AMENDMENTS ACT

May 29, 1975.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. Hu~earte, from the Committee on the Judiciary,
submitted the following

REPORT
together with

SEPARATE AND SUPPLEMENTAL VIEWS.

[To accompany H.R. 6799]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 6799) to approve certain of the proposed amendments to the
Federal Rules of Criminal Procedure, to amend certain of them, and
to make certain additional amendments to those Rules, having con-
sidered the same, reports favorably thereon with amendments and
recommends that the bill as amended do pass.

The amendments are as follows:

On page 3, strike out line 11 and insert in lieu thereof the following:

“(4) Rule 4 is amended by adding at the end the following:”.:

On page 6, beginning in line 4, strike out “or another” and all that
follows down through *plea agreement” in line 6. »
On page 6, line 9, immediately after “shall” insert “, oun the record,”.
On page 6, line 11, immediately after “court” the first time it appears
insert “or, on a showing of good cause, in camera,”. _
“ On1 page 8, line 20, strike out “trail” and insert in lieu thereof
rial”.
On page 9, line 3, strike out “shall” and insert in lieu thereof “may”.
On page 9, line 3, immediately before “witness” insert “undisclosed”.
On page 9, beginning on line 8, strike out “this” and all that follows
down through the end of line 9, and insert in lieu thereof the following :

subdivisions (a) through (d) of this rule.
On page 9, immediately after line 9, insert the following:

“(f) InapMIssIBILITY OF WITHDRAWN ALIBr—Evidence of
an intention to rely upon an alibi defense, later withdrawn, or

38-006
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of statements made in connection with such intention, is not
admissible in any civil or criminal proceeding against the per;
son who gave notice of the Intention.”, } : :

On page 9, line 19, strike out “on the issue of gnilt in any criminal
proceeding” and insert in lieu thereof “before the judge who or jury
\\21ic111t1,etei'mines the guilt of the accused, prior to the determination
of guilt”, ’ s o

(%n page 10, line 24, insert “he” immediately after “deposition,”.

On page 10, line 25, immediately, after “place.” insert the following:

A defendant not in custody shall have the right to be present
- .at the examination upon request subject to such tefms as.may
be fixed by the court,léut his failure, absent good cause shown,
to appear after notice and tender of expenses in accordance
with subdivision (c¢) of this rule shall constitute a waiver of
that right and of any objection to the taking and use of the

deposition based upon that right.
On page 11, line 21, strike out “exemiption,”. :

On page 12, line 8, insert a comma immediately after “known”™.
On page 12, line 24, insert “GovernMext WrrNessEs~" immedi-
ately after “(H)". ‘ L : ’
On page 15, beginning in line 28 and ending in line 24, strike out
““made by” and insert in lieu thereof the following : “of”. :
~ On page 18; Iine 15, strike out “contendre” and ingert in lieu thereof
“contendere”, - ' ‘ :
© On page 19, line 18, strike out “Rule 3” and insert in lieu. thereof
“Rule 437, - P n
R Poreose

The purposé of this legislation is to approve bert,é,iﬁ proposed
amendments to the Federal Rules of Criminal Procedure, to disapprove
others, and to make certain additional amendments to those Rules.

Bacrerouxp

- On April 22, 1974, the Supreme Court (with Mr. Justice Douglas
dissenting)- promulgated a series of amendments to the Federal Rules
of Criminal Procedure.* These amendments were promulgated. pur-
suant to statutes known as the “rules enabling acts”? and were to
become effective on August 1,1974,
It became readily apparent that the proposed amendments were so
“numerons, diverse and controversial that Congress could not adequately
investigate and considér them in the short time available before they
were to become effective. Consequently, Congress enacted, and the
President signed, legislation delaying the effective date of the pro-
posed amendments until August 1, 1975.2 This legislation was similar

1These amendments, together with the Notes of the Jndicial Conference’s Advisory
Committee on Criminal Rules, are reprinted in House Document 93-292, L
The Federal Rules of Criminal Procedure **govern the procedure in all’ criminal proceed-
ings in the courts of the Unifed States ... .".” They are also applicable, ‘“whenever
- specifically provided in one of the ruled, to preliminary. supplementary, and special
proceedingzs hefore United States magistrates and at proceedings before state dnd local
Judicial officers.’” Rule 1, Federal Rules of Criminal Procedure. . -

2 The applicable ptatutes are 18 U.S.C. § § 8771-72, which empower the Court to pre-
seribe yulesibf “pleading,. practice. and. procedure.” They provide that such rules shall not
take effect until minety days after they have'been reported to Congress. - AT

z Pudbie L4w 93-381. See Report No, 93-1144.  * . -

-
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to the legislation, enacted earlier in the 93d Congress, that. had de-
ferred the effective date of the Federal Rules of Evidence promul-
gated by the Supreme Court.* ~ : IR

The proposed amendments were the result of much work and effort
by the Advisory Committee on Criminal Rules of the Judicial Con-
ference of the United States. The Advisory Committee did the.lnltl&sl
drafting and passed its recommendations to the Judicial Conference’s
Standing Committee on Rules of Practice and Procedure. The Stand-
ing Committee made some changes in the Advisory Committee’s draft
and then sent it to the Judicial Conference. The Judicial Conference
forwarded the draft together with its recommendations to the Su-
preme Court. The Supreme Court promulgated the amendments on
April 22,1974, and transmitted them to the Congress. e

The proposed amendments were referred to the Committee on the
Judiciary, where they were assigned to the Subcommittee on Criminal
Justice. The Subcommittee held five days of hearings on the proposed
amendments. In addition, the Subcommittee received numerous letters
about them. All in all, the Subcommittee received comments about the

roposed amendments from all segments of the legal profession—
gfom judges; from prosecutors and defenders, like the Justice Depart-
ment, the National Legal Aid and Defender Association, and the Na-
tional Association of Criminal Defense Lawyers; from bar groups,
like the American Bar Association’s Criminal Justice Section, the
Standing Committee on Criminal Law and Procedure of the State Bar
of California, and the Bar Association of the District of Columbia;
and from ¢ivil libertarian and public interest groups, like the American
Civil Liberties Union and the Center for law and Social Policy. -

H.R. 6799, the bill recommended by the Committee, makes some
changes in the proposed amendments and, in addition, makes certain
other limited changes in the Federal Rules of Criminal Procedure.

SecTION-BY-SECTION ANALYSIS oF THE LEGISLATION
SEOTION 1

The first section of FLR. 6799 provides that the bill may be cited as
the “Federal Rules of Criminal Procedure Amendments Act”.

. BECTION 2

. Section 2 of HL.R. 6799 provides that the ﬁroposed ‘amendments
promulgated by the Supreme Court on April 22, 1974, are approved

_except as otherwise provided in the legislation and shall take effect

on August 1, 1975.

' SECTION 3 L .
“Section 3 of H.R. 6799 sets forth the changes made by the Com-
mittee in the amendments groposed by the Supreme Court. Where
the Committee makes no change, it does so because it finds itself
in fundamental agreement with the policy behind the proposed amend-
ment. In such instances, the Committee adopts the explanation of and
4+ See Publie Law 92-12, which deferred the effective date of fﬁe Federal Rules of

Etviéie?%eliéldeﬁniée!y—i‘e., antil they had been enacted into law. See also Report 83-650
at 2, 19-19. )
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rationale for the proposed amendment that is contained in the Ad-
visory Committee Note. A number of changes made by the Committee
are perfecting or conforming amendments of a technieal nature, but
others reflect a change in policy or emphasis. : ‘

Rule 4

A. Amendments Proposéd by the Supreme Court :

Rule 4 of the Federal Rules of Criminal Procedure deals with arrest
procedures when a criminal complaint has been filed. It provides in
pertinent part: ' »

If it appears . . . that there is probable cause ... a warrant
for the arrest of the defendant shall issue to any officer
anthorized by law to execute it. Upon the request of the at-
torney for the government a summons instead of a warrant
shall 1ssue. [emphasis added]

The Supreme Courts amendments make a basic change in Rule 4. As
proposed to be amended, Rule 4 gives priority to the issuance of a
summons instead of an arrest warrant. In order for the magistrate to
issue an arrest warrant, the attorney for the government must show
a “valid reason.”

B. Commiitee Action , o

The Committee agrees with and approves the basic change in Rule
4. The decision to take a citizen into custody is a very important
one with farreaching consequences. Fhat decision ought to be made
by a neutral official (a magistrate) rather than by an interested party
(the prosecutor). :

It has been argued that undesirable consequences will result if this
change is adopted—including an increase in the number of fugitives
and the introduction of substantial delays in our system of criminal
justice.® The Committee has carefully considered these arguments
and finds them to be wanting.® The present rule permits the use of a
summons in lieu of a warrant. The major difference between the
,gregggit rule and the proposed rule is that the present rule vests the
decision to issue a summons or a warrant in the prosecutor, while the
proposed rule vests that decision in a judicial officer. Thus, the basic
premise underlying the arguments against the proposed rule is the
notion that only the prosecutor can be trusted to act responsibly in
deciding whether a summons or a warrant shall issue. I '

The Committee rejects the notion that the federal judiciary cannot
be trusted to exercise discretion wisely and in the public interest.

The Committee recast the language of Rule 4(b). No change in sub-

5 Bee testimony of Assistant Attorney General W. Vincent Rahestraw in Heari
i’;ogg?;?ngfnﬁlg&%ng% %‘% Fﬁdeml (Ijiulesigf Crimi:ﬁal yI.’xwx*xeélure Before the'nSube&l;;gﬁisttoeg
i e Houge Committee on the Jndicl 8
No, gi; at 31;43_ (13::4) E?greinaftgriciied asR“Heargngr’;;e ary, 934 Cong., 2d sess., Serlal

M visory Commiitee on Criminal Rules has thoroughly analyzed the ar
raised by Mr. Rakestraw and convincingly demonstrated that thg undegtrable mg;gqumggg
predieted will not necessarily result. See Hearings on Proposed Amendments: to Federal
é{(t)ﬂes gf C:;mla?l }’rg;:eidure Effﬁr% the Subcfmmsi,ttee on grimi‘n‘al Justice of the House
mmitiee on the Judiclary, 3 0 S8, 13 Xy 3
Committee oo the “Hearing G ngress, 1st Session, Serial No. 6, at 208-08 (1975}
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stance is intended. The phrase “valid reason” was changed to “good
cause,” a phrase with which lawyers are more familiar.”

The Committee deleted two sentences from Rule 4(c). These sen-
tences permitted a magistrate to question the complainant and other
witnesses under oath and required the magistrate to keep a record or
summary of such a proceeding. The Committee does not intend this
change to discontinue or discourage the practice of having the com-
plainant appear personally or the practice of making a record or sum-
mary of such an appearance. Rather, the Committee intended to leave
Rule 4(¢) neutral on this matter, neither encouraging nor discouraging
these practices. L

The Committee added a new section that provides that the determi-
nation of good cause for the issuance of a warrant in lieu of a summons
shall not be grounds for a motion to suppress evidence. This provision
does not apply when the issue is whether there was probable cause to
believe an offense has been committed. This provision does not in any
way expand or limit the so-called “exlusionary rule.”

Rule 9

A. Amendments Proposed by the Supreme Court

Rule 9 of the Federal Rules of Criminal Procedure is closely related
to Rule 4. Rule 9 deals with arrest procedures after an information has
been filed or an indictment returned. The present rule gives the prose-
cutor the authority to decide whether a summons or a warrant shall
issue,

The Supreme Court’s amendments to Rule 9 parallel its amendments
to Rule 4. The basic change made in Rule 4 is also make in Rule 9.

B. Commiittes Action :

For the reasons set forth above in connection with Rule 4, the Com-
mittee endorses and accepts the basic change in Rule 9. The Commit-
tee made changes in Rule 9 similar to the changes it made in Rule 4.

Rule 11

A. Amendments Proposed by the Supreme Court '

Rule 11 of the Federal Rules of Criminal Procedure deals with pleas.
The Supreme Court has proposed to amend this rule extensively.

Rule 11 provides that a defendant my plead guilty, not guilty, or
nolo contendere, The Supreme Court’s amendments to Rule 11(b) pro-
vide that a nolo contendere plea “shall be accepted by the court only
after due consideration of the views of the parties and the interest of
the public in the effective administration of justice.” :

The Supreme Court amendments to Rule 11{¢) spell out the advice
that the court must give to the defendant before accepting the de-
fendant’s plea of guilty or nolo contendere. The Supreme Court
amendments to Rule 11(d) set forth the steps that the court must take

_ "Rule 4, both ag proposed by the Supreme Court and as changed by the Committee, does
not in any ‘way authorize a magistrate to issye & summons.or a warranf sua sponte, nor
does it enlarge, limit or change in any way the law governing warrantless arrésts.
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to insure that a guilty or nolo contendere plea has been voluntarily
made. : SRR : PRIV SR

‘The Supreme Court amendments to Rule 11(e) establish a plea
agreement procedure. This procedure permits the parties to discuss
disposing of a case without a trial and sets forth the type of agreements
that the parties can reach concerning the disposition of the case. The
procedure is not mandatory ; a court is free not to permit the parties to
present plea sgreements to it. V _

The. Supreme Court amendments to Rule 11(f) require that the
court, before entering judgment upon a plea of guilty, satisfy itself
that “there is a factual basis for the plea.”” The Supreme Court amend-
ments to Rule 11(g) require that a verbatim record be kept of the
proceedings at which the defendant enters a plea. T
B. Committea Action T i o

The proposed amendments to Rule 11, particularly those relating to
the plea negotiating procedure, have generated much comment and
criticism; No observer is‘entirely happy that our criminal justice sys-
tem must rely to the extent. it does-on negotiated dispositions of cases.
However, crowded court dockets make plea negotiating a fact that the
Federal Rules of Criminal Procedure should contend with. The Com-
mittee accepts the basic structure and provisions of Rule 11(e). .

Rule11(e) as proposed permits each federal court to decide for itself.
the extent to which it will permit plea negotiations to be carried on

within its own jurisdiction. No court is compelled to permit any plea
negotiations at all. Proposed Rule 11(e) regulates plea negotiations
and agreements if, and to the extent that, the .court permits such
negotiations and agreements.® . e
Proposed Rule 11(e) contemplates 4 different types of plea agree-
ments. First, the defendant can plead guilty or nolo contendere in re-
tarnfor the prosecutor’s reducing the charge to aless serious offense.
Second, the defendant can plead guilty or nolo contenders in return for
the prosecutor dropping, or not bringing, a charge or charges relating
to other offenses. Third, the defendant can plead guilty or nolo con-
tendere in return for the prosecutor’s recommending a -sentence.
Fourth, the defendant and prosecutor can agree that a particular
sentence is the appropriste disposition of the case® - fo T
The Committee added language in subdivisions (e} (2) and (&) (4)
to permit & plea-agreement to be disclosed to the court; or rejected by

it, in camera. There niust be a showing of good cause before the.court:

can conduct such proceedings in: camera. The language does not
address itself to whether the showing of good cause may be made in
open court or-in eamera. That issue is left for the:courts'to resolve on
a case-by-case basis. These changes in subdivisions (e) (2)-and (e) (4)

= Proposed Rule 11(e) has been critized by some federal judges who read it to mandate
the court to permit plea negetlations and the reaching of plea agreements.” The Advisory
gg;nlg}i;:kt!;t; fstgfézlseaf*auringg% 'gagtimonyiﬂéa? tr;e' éule»;d‘ees got mandate that a eourt permit

of plen agreemen e presented to it See, eg., The remarks of United States Cin
enit Judge Willani-H. Webster in Hearings II, at 196. See 'a’”i&f(f the e’xehangpaof ‘S{i\t‘-‘
respandence between Judge Webster and United States Distriet Judge Frank A..Kaufman
in Hearings X, at 289-90. . Lo ) L ‘

81t 18 apparent, though not explicitly stated,.that Rule 11(e) contemplates that the
plea agreement may bind the defendant to do more than just plead gullty or nolo contendere,
For example. the plea agreement may bind the defendant to eoopernte with the prosecution

in a different investigation. The Committee Intends by its approval of Rule 11{e) to permit.

the parties to agree on such terms in a plea agreement,

-~

-
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will permit a fair trial when there is substantial media interest in a
case and the court is rejecting a plea agreement. o
The Committee added an exception to subdivision (e).(6). That sub-
division provides:: - L Co L
Evidence of a plea of guilty, later withdrawn, or a plea of
nolo contendere, or of an offer to plead guilty or nolo con- -
tendere to the crime charged of any other crime, or of state-
ments made in connection with any of the foregoing pleas or
~offers, is not admissible in any civil or criminal proceeding

against the person who made the plea or offer. - .

The Committee’s exception permits the use of such evidence in 2
perjury or false statement prosecution where the plea, offer, or related
statement was made by the defendant on the record, under oath and
in the presence of counsel. The Committee recognizes that even this
limited exception may-discourage defendants from being completely
candid and open during plea negotiations and may even result. in dis-
couraging the reaching of plea agreements. However, the Committee
believes that, on balance, it is more important to protect the integrity.
of the judicial process from willful deceit and: untruthfulness.®

The Committee recast the language of Rule 11 (¢}, which deals with
the advice given to a defendant before the court can accept his plea. of
guilty or nolo contendere. The Committee acted in- part because it
believed that the warnings given to the defendant ought to include
those that Boykin v. Alabama, 395 U.S. 238 (1969), said were constitn-.
tionally required. In addition; and as a result of its change in, sub-
division (e) (6), the Committee thought it only fair that the defendant
be warned that his plea of guilty (later withdrawn). or nolo con-
tendere, or his offer of either plea, or his statements made in.connec-
tion with such pleas or offers, could later be used. against him in &
perjury trial if made under oath, on the record, and in the presence

of counsel. : .

A. Amendments Proposed by the Supreme Court . .
Rule 12 of the Federal Rules of Criminal Procedure deals with.
pretrial motions and pleadings. The Supreme Court proposed several
amendments to it. The more significant of these are set out below.:
Subdivision (b) as proposed to be amended provides that the pre-
trial motions may be oral or written, at the court’s discretion. It also
provides that certain types of motions must be made before trial.
Subdivision (d) as proposed to be amended provides thatthe gov-
ernment, either on its own.or in response to a request by the defend-
ant, must notify the defendant of its intention to use certain evidence in
order to give the defendant an opportunity before trial to move to
suppress that evidence, : R B ‘
Subdivision (e) as proposed.to be amended permits the court to
defer ruling on a pretrial motion until the trial of the general issue or
until after verdiet. = - SRR R =

® The Committee dbes not iatend 1its language to be construed as: mandating' or en-:
couraging the swearing-in of the defendant during proceedings in’ connection with ‘the
disclosure and acceptance or vejection of a plea agreement. - 7 0 v o ;
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Subdivision (f) as proposed to be amended provides that the failure
before trial to file motlons or requests or to raise defenses which must
be filed or raised prior to trial, results in a waiver. However it also
f)rqwdes that the court, for cause shown, may grant relief from the
waiver. .

Subdivision (g) as proposed to be amended requires that a verbatim
record be made of the pretrial motion proceedings and that the judge
make a record of his findings of fact and conclusions of law.

B. Committece Action

. The Committee modified subdivision ( e) to permit the court to defer
its ruling on a pretrial motion until after the trial only for good cause.
Moreover, the court cannot defer its ruling if to do so will adversely
affect a party’s right to appeal. The Committee believes that the rule
proposed by the Supreme Court could deprive the government of its
appeal rights under statutes like section 8781 of title 18 of the United
States Code. Further, the Committee hopes to discourage the tendency
to reserve rulings on pretrial motions until after verdict in the hope
that the jury’s verdict will make a ruling UNNeCessary.
The Committee also modified subdivision (h), which deals with what
‘}lappe:r}s when the court grants a pretrial motion based upon a defect
in the institution of the prosecution or in the indietment or informa-
tion. The Committee’s change provides that when such a motion is
granted, the court may order that the defendant be continued in cus-
tody or that his bail be continued for a specified time. A defendant
should not automatically be continued in custody when such a motion
1s granted. In order to continue the defendant in custody, the court
must not only determine that there is probable cause, but it must also
determine, in effect, that there is good cause to have the defendant
arrested.
Rule 12.1

A. Amendments Proposed by the Supreme Court

_Rule 12.1 is a new rule that deals with the defense of alibi. Tt pro-
vides that a defendant must notify the government of his intention to
rely upon the defense of alibi. Upon receipt of such notice, the govern-
ment must advise the defendant of the specific time, date, and place at
which the offense is alleged to have been committed. The defendant
must then inform the government of the specific place at which he
claims to have been when the offense is alleged to have been committed
and of the names and addresses of the witnesses on whom he intends
to rely to establish his alibi. The government must then inform the
defendant of the names and addresses of the witnesses on whom it will
r_ely to estabhsl} the defendant’s presence at the scene of the crime. If
either party fails to comply with the provisions of the rule, the court
ﬁgsye gx%:de t%ze c’lcestlmotnytgf any Witness whose identity is not dis-
g - the rule does not attempt to limit the ri i
to testify in his own behalf.’ b ° Tight of the defendant

B. Committee Action

The Committee disagrees with the defendant-tri ’
on ee dis X geered procedures
of the rule proposed by the Supreme Court. The ma%ir pug-pose of a
notice-of-alibi rule is to prevent unfair surprise to the prosecution. The

~
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Committee, therefore, believes that it should be up to the prosecution
to trigger the alibi defense discovery procedures. 1f the prosecution is
worried about being surprised by an alibi defense, it can trigger the
alibi defense discovery procedures. If the government fails to trigger
the procedures and if the defendant raises an alibi defense at trial
then the government cannot claim surprise and get a continuance o

the trial.

The Committee has adopted a notice-of-alibi rule similar to the one
now used in the District of Columbia.’® The rule is prosecution-
triggered. If the prosecutor notifies the defendant of the time, place,
and date of the alleged offense, then the defendant has 10 days in
which to notify the prosecutor of his intention to rely upon an alibi
defense, specify where he claims to hdve been at the time of the alleged
offense, and provide a list of his alibi witnesses. The prosecutor, within
10 days but no later than 10 days before trial, must then provide the
defendant with a list of witnesses who will place the defendant at the
scene of the alleged crime and those witnesses who will be used to rebut
the defendant’s alibi witnesses. -

The Committee’s rule does not operate only to the benefit of the
prosecution. In fact, its rule will provide the defendant with more
information than the rule proposed by the Sugreme Court. The rule
proposed by the Supreme Court permits the defendant to obtain a list
of only those witnesses who will place him at the scene of the crime.
The defendant, however, would get the names of these witnesses any-
way as part of his discovery under Rule 16(a) (1) (E). The Commit-
tee rule not only requires the prosecution to provide the names of
witnesses who place the defendant at the scene of the crime, but it also
requires the prosecution to turn over the names of those witnesses who
will be called in rebuttal to the defendant’s alibi witnesses. This is
information that the defendant is not otherwise entitled to discover.

Rule 12.2

A. Amendments Proposed by the Supreme Court

Rule 12.2 ig a new rule that deals with defense based upon mental
condition. It provides that: (1) The defendant must notify the prose-
cution in writing of his intention to rely upon the defense of insanity.
If the defendant fails to comply, “insamity may not be raised as a
defense.” (2) If the defendant intends to introduce expert testimony
relating to mental disease or defect on the issue whether he had the
requisite mental state, he must notify the prosecution in writing. (3)
The court, on motion of the prosecution, may order the defendant to
submit to a psychiatric examination by a court-appointed psychiatrist.
(4) If the defendant fails to undergo the court-ordered psychiatric
examination, the court may exclude any expert witness the defendant
offers on the issue of his mental state. :

B. Oommittee Action :
The Committee agrees with the proposed rule but has added language
concerning the use of statements made to a psychiatrist during the

... 10 8ee Rule 2-5(b) of the Rules of the United Stateg District Court for the Distriet of
Columbia. See also Rule 161 of the Rules of Criminal Procedure for the Superior Court of

the Mstrict of Columbia,

H. Rept. 942472
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course of ‘4 psychiatric examination :provided for by Rule 12.2. The
langnage provides: Lo
No statement made by the accused in the course of any -

examination provided for by this rule, whether the examina-
‘tion shall be with or without the consent of the accused, shall

‘be admitted in evidence against the accused before the judge
who or jury which determines the guilt of the accused, prior

to the determination.of guilt. —~~— * 0

The purpose of this rule is to secure the defendant’s fifth amendment
right against self-incrimination. See State v. Raskin, 34 Wis. 2d 607,
150 N.W. 2d.318.(1967). The provision is flexible and does not totally
preclude the use of such statements. For example, the defendant’s state-
ment can be used at a separate determination of the issue of sanity or
for sentencing; purposes.onee guilt has been determined. A limiting
instruction. to the jury in a single trial to consider statements made
to the psychiatrist only on the issue of sanity would not satisfy the
requirements of the rule as amended. The prejudicial effect on the

Py e
'

determination of guilt would be inescapable. - , R
. The Committee notes that the rule does not attempt to resolve the
issue whether the court can constitutionally compel a defendant to un-
dergo a psychiatric examination when the defendant is unwilling to
undergo one. The provisions of subdivision (¢) are qualified by -the
phrase; “In an appropriate case.” If the court cahnot constitutienally
compel an unwilling defendant to undergo a psychiatric examination,
then the provisions of subdivision (¢) are inapplicable in every in-
stance where the defendant is unwilling to undergo a court-ordered
psychiatric examination. The Committee, by its approval of subdivi-
sion (c), intends to take no stand whatever on the constitutional
question. - - . : e
I Rule 15
A. Amendments Proposed by the Supreme Court s
Rule 15 of the Federal Rules.of Criminal Procedure provides for the
taking of depositions. The present rule permits only the defendant'to
move-that a deposition of a prospective witness be taken. The court
may grant the motion if it appears that (a) the prospective witness
will be.unable to attend or be prevented from attending the trial; (b)
the prospective. witness’ testimony is material, and (c) the prospective
witness’ testimony 1s necessary to prevent a failure of justice, -
* The Supreme Court: premulgated several amendments to Rule 15.
«The‘mo're.si‘gmﬁcant amendments are described below. .= R
- Subdivision: (a). as' propesed to be amended permits either party to
‘move the court for the taking.of a deposition of a witness, However,
4 party may only-move to take the deposition of one of its own wit-
nesses, not one of the adversary party’s witnesses. - - <« -
Subdivision (c) as proposed to be amended provides that whenever
a deposition is taken at the instance of the government or of an indi-
gent defendant, the expenses of: the taking of the deposition must be
paidby the goveriment. - = i e e e g
* Subdivision (e) as proposed-to be amended provides that part or all
of the deposition-may be used at trial as substantive evidence if the

1

»
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witness if' "unavailable” or if the witness gives testimony Jeonsistent

~ with his deposition, -

Subdivigion, (b) as proposed to be amended defines “unavailable”
“Unavailable” as a ‘witness includes situations in which the deponent:

© . (1) 1s exempsed. by ruling of the judge on the ground of privi-. -
- lege from testifying concerning the subject matter of his deposi- '+~

tion; or’ C : , L
(2,) persists in refusing to testify concerning the subject matter
of his deposition despite an order of the judge to do so; or
- “(8) -testifies to a lack of memory of the subject matter of his
- deposition; or - R e o
" (4) is unable to be present or to testify at the hearing because
of death or then existing physical or mental illness or infirmity ;.or
‘ ‘('5? is absent from the hearing and the proponent of his deposi-
tion has been unable to procure his attendance by process or-other
reasonable means. A deponent-is not uhavailable as a witness if
his exemption, refusal; claim of lack of memory, inability, or
absénce is dué to the procurement or wrongdoing of tlie proponent
of his deposition for the purpose of preventing the witness from
attending or testifying. o e A
B. Committee Action L
- The Committee narrowed the definition of “unavailability” in _sgtb—
division (g). The Committee deleted language from that subdivision
that provided that a witness was “unavailable” if the court exempts
him. from testifying at the trial on the ground of privilege. The Cam-
mittee does not want-to encourage the use of depositions at trial,
especially in view of the importanee.of having live testimony from a
witness.on the witness stand. , ST ;
- The Committee added a provision to subdivision (b) to parallel the
provision of Rule 43(b) (2). This is to make it clear that a disruptive
defendant may be removed from the place where a deposition is being
taken. C o :
The Committee added language to subdivision (c) to make clear that
the government must pay for the cost of the transcript of a deposition
when the deposition is taken at the instance of an indigent defendant
or.of the government. In order to use a.deposition at trial, it must be
transcribed. The proposed rule did not explicitly provide for payment
of the cost .of transcribing, and the Committee change rectifies this.
The Committee notes that subdivision (e) permits the use of a depo-
sition, swhen the witness “gives testimony at the trial or hearing ineon-
sistent with his deposition.” Sinece.subdivision {e) refers toithe rulesof
evidence. the Committee understands that the Federal Rules of Evi-
dence will-govern,the admissjbility -and.nise of the deposition. The
Committee, by adopting subdivision {e) as propoesed to be.amended
by the Supreme Court, intendsthe Federal: Rules of Evidence to.gov-
ern the admissibility and use of the deposition. .~ " ... .-

- The Committee believes.that Rule 15 will not, enconrage:trials by
deposition. A deposition may be taken only. in “exceptional circum-
stances” when “it is in the interest of justice that the testimony of a
‘prospective witness of a:party be taken and preserved. . ..” A deposi-
tion, once it is taken, is not automatically. admissible at trial, however.
Tt may only be used at trial if the witness is unavailable, and the rule
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narrowly defines unavailability. The procedure established in Rule 15

is similar to the procedure established by the Organized Crime Control

Act of 1970 for the taking and use of depositions in organized crime

cases. See 18 U.S.C. 3503. : ‘
' Rule 16

A. Amendments Proposed by the Supreme Court

Rule 16 of the Federal Rules of Criminal Procedure regulates dis-
covery by the defendant of evidence in possession of the prosecution,
and discovery by the prosecution of evidence in possession of the de-
fendant, The present rule permits the defendant to move the court to
discover certain material. The prosecutor’s discovery is limited and is
reciprocal—that is, if the defendant is granted discovery of certain
items, then the prosecution may move for discovery of similar items
under the defendant’s control. o

As proposed to be amended, the rule provides that the parties
themselves will accomplish discovery—no motion need be filed and no
court order is necessary. The court will intervene only to resolve &
digpute as to whether something is discoverable or to issue a protective
order.

The proposed rule enlarges the scope of the defendant’s discovery to
include a copy of his prior eriminal record-and a list of the names and
addresses, plus record of prior felony convictions, of all witnesses the
prosecution intends to call during its case-in-chief. It also permits the
defendant to discover the substance of any oral statement of his which
the prosecution intends to offer at trial, if the statement was given in
response to interrogation by any person known by defendant to be a
government agent. B : ~

Proposed subdivision (a)(2) provides that Rule 16 does not au-
thorize the defendant to discover “reports, memoranda, or other in-
ternal government documents made by the attorney for the govern-
ment or other government agents in connection with the investigation
or prosecution of the case. . . .” : : ‘

The proposed rule also enlarges the scope of the government’s dis-
covery of materials in the custody of the gefendant. The government
is entitled to a list of the names and addresses of the witnesses the de-
fendant intends to call during his case-in-chief. Proposed subdivision
(b) (2) protects the defendant from having to disclose “reports, memo-
randa, or other internal defense documents . . . made in connection
with the investigation or defense of thecase. . . .7

Subdivision (d) (1) of the proposed rule permits the court to deny,
restrict, or defer ‘discov%y by either party, or to make such other
order as is appropriate. Upon request, a party may make a showing
that such an order is necessary. This showing shall' be made to the
judge alone if the party so requests. If the court enters an order after
such a showing, it must seal the record of the showing and preserve
it in the event there is an appeal. ' '
B. Committee Action ' o

The Committee agrees that the parties should, to the maximum
possible extent, accomplish discovery themselves. The court should

become involved only when it is necessary to resolve a dispute or to
1ssue an order pursuant to subdivision (d).

-~
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Perhaps the most controversial amendments to this rule were those
dealing with witness lists. Under present law, the government must
turn over a witness list only in capital cases.** The defendant never
needs to turn over a list of his witnesses. The proposed rule requires
both the government and the defendant to turn over witness lists in
every case, capital or noncapital. Moreover, the lists must be furnished
to the adversary party upon that party’s request. ‘ ,

The proposed rule was sharply criticized by both prosecutors and
defenders. The prosecutors feared that pretrial disclosure of prose-
cution witnesses would result in harm to witnesses. The defenders
argued that a defendant cannot constitutionally be compelled to dis-
close his witnesses.

The Committee believes that it is desirable to promote greater pre-
trial  discovery, ‘As stated in the Advisory Committee Note,

broader discovery by both the defense and the prosecution
will eontribute to the fair and eflicient administration of crim-
inal justice by aiding in informed plea negotiations, by mini-
mizing the undesirable effect of surprise at trial, and by
otherwise contributing to an accurate determination of the
issue of guilt or innocence. . . .

The Committee, therefore, endorses the principle that witness lists
are discoverable. However, the Committee has attempted to strike a
balance between the narrow provisions of existing law and the broad
provisions of the proposed rule. ' '

The Committee rule makes the procedures defendant-triggered. If
the defendant asks for and receives a list of prosecution witnesses,
then the prosecution may request a list of defense witnesses. The wit-
ness lists need not be turnied over until 3 days before trial. The court
can modify the terms -of discovery upon a sufficient showing. Thus,
the court ean require disclosure of the witness lists earlier than 3 days
before trial, or can permit a party not to disclose the identity of a
witness before trial. - ' ‘ e

The Committee provision promotes broader discovery and its at-
tendant values—informed disposition of cases without trial, minimiz-
ing the undesirable effect of surprise, and helping insure that the issue
of guilt or innocence is accurately determined. At the same time, it
avoids the problems suggested by both the prosecutors and the
defenders. - - . ~ ‘ :

The major argument advanced by prosecutors is the risk of danger
to their witnesses if their identities are disclosed prior to trial. The
Committee recognizes that there may be a risk but believes that the
risk is not as great as some fear that 1t is. Numerous states require the
prosecutor to provide the defendant with a list of prosecution wit-
nesses prior to trial.? The evidence before the Committee indicates

1 Section 3432 of title 18 of the United States Code provides : )
- A person charged with treason or other capital oiffense shall at lerst threé entire davs
before commenceement of trial be furnished with a copy of the indictment and g list-of
the veniremen, ang o‘f).' ghe \évitn%sses to be prod&lce{it on the trial for proving the indictment,
stating the place of ahode of each venireman and witness. o .

ﬁT%eg,e States include Alaskas, Arizona, Arkansas, Callfornia, Colorado, Florida, Idaho,
INinois, Indiana, lowa, Kansas, Kentucky, Michigan, Minnesota, Misgouri, M’onmnq.'
Nebraska, Nevada, Oklahoma, Oregon, Tennessee, and Utah. See Advisory Committee Note,
House Document 93292, st 60. L .
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that these states have not experienced unusual problems of witness
intimidation.? . S el

Some federal jurisdictions have adopted an omnibus prétrial ‘dis-
covery procedure that calls tipon the prosecutor to give'the defendant
its witness lists. One such jurisdiction is the Southern District of
California. The evidence before the Committee indicates that there
has been no unusual problems with witness intimidation-in that dis-
trict. ‘Charles' Sevilla, Chief Trial Attorney for the Federal -De-

fenders of San Diego, Inic.; which operates in the Southern District of

California, testified as follows: ,

The Government in one of its statements to this commit-
tee indicated that providing the defense with witnesslists will .~
cause coerced witness perjury. This does not happen. We re-

-cetve Government witness lists ag a matter of course in the
Southern District, and it’s a.rare occasion when there is'any
overture by a defense witness or by a defendant to a Govern-
ment witness. It simply doesn’t happen except on th& rarest
of occasion. When the Government has that fear it can resort =~
to the protective order.’® ' o

. Mr. Sevilla’s observations are goﬁobora_tédby ﬁhe Vie\X;S of ﬁhé U.S.
Attorney for the Southern District of California: S

- ‘Conecerning the modifications to Rule 16, we have followed®
these procedures informally in this district for a number of
vears. We were one of the districts selected for the pilot proj-
ects of the Omnibus Hearing in-1967 or 1968. We have found

- that the courts in our district- will not require us to disclose

*names of proposed withesses when in our judgment to do so
would not be advisable. Otherwise we routinely provide de- -
“fense counsel with full discovery, including names and ad-
-dresses of witnesses. ' We have not had any untowards results

by following this program, having in mind that the courts -

< will, and have, excused-us from discovery where the circam-
stances warrant.*’ : ' G e e T

Much of the prosecutorial criticism of requiring the prosecution to

give a list of its witnesses to the defendant reflects an unwillingness
to trust judges to exercise sound judgment in the public interest.
Prosecutors have stated that they frequently will open their files to

defendants in order to-induce pleas.?® , B
Prosecutors are willing to determine on their own when they can do
this without jeopardizing the safety of witnesses. There is ho reason
why a judicial officer cannot exercise the same discretion in the public
intevest, T T Tioatoe e T
" 'The Committee is convinced that in the nsual case there is né serious
risk of danger to prosecntion witnesses from pretrial disclosure of
their identities. In exceptional instances, there may be a risk of danger.
The Committee rule, however, is capable of dealing with those excep-

Sfate Bar of Califonia in Hearingg II,at 802, .
12 Heéarlngs 71, 2t 42, e e
A4 Hearings I; at 109. s T
1% Bee testimony of Richard L. Thoraby

© 15 Yee the comments of the Standihyr Committee on‘CrV}'mim;i Law and Procédure "of ﬁie
hornburgh, United States Attorney for the Western
Distriet of Pennsylvania, inHearings 1, at 150, : :

"
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tional instances while still providing for disclosure of witnesses,
usual case. . . = S L ot
- Fhe Coramittee recognizes the force of the copstitutional Jatg,umems
advanced by:defenders. Reguiring a defendant, upon request, to give
to the prosecution material which may be incmmma:;mg,ﬂ QQXttalx}l%f
raises very serious constitutional problems, The Committee deals with
these problems by having the defendant trigger the discovery pro-
cedures. Since the defendant has no constitutional right to discover any
of the prosecution’s evidence (unless it is exculpatory within the mean-
ing of Brady v. Maryland, 373 U.S. 83 (1963)), it is permissible to
condition his access to nonexculpatory evidence upon his turning over
a list of defense witnesses. Rule 16 currently operates in ‘this manner.

The Committee also changed subdivisions (a) (2) and (b){(2), which
set forth “work product” exceptions to the general discovery require-
ments. The subsections proposed by the Supreme Court are cast in
terms of the type of document involved (e.g., report), rather than in
terms of the content (e.g., legal theory). The Committee recast these
provisions by adopting language from Rule 26(b) (3) of the Federal
Rules of Civil Procedure.’ o - ' Co

The Committee notes that subdivision (a) (1) (C) permits the de-
fendant to discover certain items that “were obtained from or belong
to the defendant.” The Committee believesithat, as indicated in the Ad-
visory Committee Note,' items that “were obtained from or belong to
the defendant” are items that are material to. the preparation of his
defense.. -~ . . . .. . S

The Committee added language to subdivision (a) (1) (B) to con-
form it to provisions in subdivision (a) (1) (A). The rule as changed
by the Committee requires the prosecutor to give, the defendant such
copy of the defendant’s prior criminal record as is within the prose-
cutor’s “possession, custody, or control, the existence of which is known,
or by the exercise of due. diligence may become known” to the prose-
cutor, The Committee also made a similar conforming change in sub-
division (a) (1) (E}, dealing with the criminal records of government
witnesses. The prosecutor can ordinarily discharge -his obligation
under these two subdivisions, (a) (1) (B) and (E), by obtaining a

in the

copy of the F.B.I. “rap sheet.” =~ , :
. The Cominittee made an additional change in subdivision (a)( 1)
(E). The proposed rule required the prosecutor to provide the de-
fendant with a ‘record of the felony convictions of government 'wit-
nesses. The major purpose for letting the defendant discover informa-
tion about the record of government witnesses, is to provide hini with
information concerning the credibility of those witnesses. Rule 609(a)
of the Federal Rules of Evidence permits a party to attack the credi-
bility of a witness with convictions other than just felony convietipns.
The Committee, therefore, changed subdivision (a) (1) () to require
the prosecutor to turn over a record of all criminal convictions, not
just felony convictions. =~ . o0 e et
The Committee changed subdivision (d) (1), which deals with pro-
tective orders. Proposed (d) (1) required the court to. conduct.an ex
parte proceeding whenever a party so- requested: The Committee
changed the mandatory language to permissive language: A Court may;
not must, conduct an'ex parte proceeding if a party so requests, Thus,
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if a party requests a protective or modifying order and asks to make
its showing ex parte, the court has two separate determinations to
make. First, it must determine whether an ez parte proceeding is ap-
propriate, bearing in mind that ex parte proceedings are disfavored
and not to be encouraged.’” Second, it must determine whether a pro-
tective or modifying order shall issue. : :

Rule 17+

A. Amendments Proposed by the Supreme Court
Rule 17 of the Federal Rules of Criminal Procedure deals with
subpoenas. Subdivision (f){(2) as proposed by the Supreme Court
_provides: ' R
The witness whose deposition is to be taken may be required
by subpoena to attend at any place designated by the trial -
" court, , S

- The: Committee added language to the proposed amendment, that
directs the court to consider the convenience of the witness and the
parties when compelling a witness to attend where a deposition will be

taken. ’
: Rule 20

A. Amendments Proposed by the. Supreme Court L

Rule 20 of the Federal Rules of Criminal Procedure deals with
transferring a defendant from one district to another for the purpose
of pleading and being sentenced. It deals with the situation where a
defendant is located in one district (A) and is charged with a crime in
another district {B). Under the present rule, if such a defendant de-
sires to waive trial and plead guilty or nolo contendere,a judge in dis-
trict B would issue a bench warrant for the defendant, authorizing his
arrest in district A and his transport to district B for the purpose of
pleading and being sentenced. ,

The. Supreme Court amendments permit the defendant in the above
example to plead guilty or nolo contendere in district A, if the United
States Attorneys for district A and B consent.

B. Committee Action

The Committee has added a conforming amendment to subdivision
(d), which establishes procedures for dealing with defendants who are

juveniles.
' Rule 29.1

A. Amendments Proposed by the Supreme Court

Rule 29.1 is a new rule that was added to regulaté closing arguments.
It prescribes that the government shall make 1ts closing argument and
then the defendant shall make his. After the defendant has argued, the
government is entitled to reply in rebuttal.
= .

18 House Document 93-292, at 59. ' )
17 An ez parte proceeding would seem to be appropriate if any adversary proceeding
would defeat the purpose of the protective or modifying order. For example, the identity

of a witness would be disclosed and the purpose of the protective .order is to concesl that
witnesg’ identity. ) . .

-
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B. Oommittee Action

The Commnittee endorses and adopts this proposed rule in its en-
tirety. The Committee believes that, as the Advisory Committee Note
has stated, fair and effective administration of justice is best served if
the defendant knows the arguments actually made by the prosecution
in behalf of conviction before the defendant is faced with the decision
whether to reply and what to reply. Rule 29.1 does not specifically ad-
dress itself to what happens if the prosceution waives its initial closing
argument. The Committee is of the view that the prosecutor, when he
waives his initial closing argument, also waives his rebuttal.’®

Yule 32

A. Amendments Proposed by the Supreme Court

Rule 32 of the Federal Rules of Criminal Procedure deals with sen-
teneing matters. o

Proposed subdivision (a)(2) provides that the court is not duty-
bound to advise the defendant of a right to appeal when the sentence
is imposed following a plea of guilty or nolo contendere.

Proposed subdivision (¢) provides that the probation service must
make a presentence investigation and report unless the court orders
otherwise “for reasons stated on the record.” The presentence report
will not be submitted to the court until after the defendant pleads nolo
contendere or guilty, or is found guilty, uniess the defendant consents
in writing. Upon the defendant’s request, the court must permit the
defendant to read the presentence report, except for the recommenda-
tion as to sentence. However, the court may decline to let the defendant
read the report if it contains (a) diagnestic opinion that might serious-
ly disrupt a rehabilitation program, (b) sources of information ob-
tained upon a promise of confidentiality, or (¢) any other information
that, if disclosed, might result in harm to the defendant or other per-
sons. The court must give the defenant an opportunity to comment
upon the presentence report. If the court decides that the defendant
should not see the report, then it must provide the defendant, orally or
in writing, a summary of the factual information in the report upon
which it is relying in determining sentence. No party may keep the
report or make copies of it. : '

B. Conmunittee Action

The Committee added language to subdivision (a)(1) to provide
that the attorney for the govermment may speak to the court at the
time of sentencing. The language does not require that the attorney for
the government speak but permits him to do so if he wishes.

The Committee recast the language of subdivision (c¢)(1), which
defines when presentence reports must be obtained. The Committee’s
provision makes it more difficult to dispense with a presentence re-
port. It requires that a presentence report be made unless (a) the
defendant waives it, or {(b) the court finds that the record contains suffi-
cient information to enable the meaningful exercise of sentencing dis-

18 See ‘the remarks of Senfor United States Circuit Judge J. Edward Lumbard in Hear-
ings IL,.at 207.

H. Rept. 94-247-
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cretion and explains this finding on the record. The Committee believes
that presentence reports are important aids to sentencing and should
not be dispensed with easily. : :

The Committee added language to subdivision (c) (3) (A) that per-
mits a defendant to offer testimony or information to rebut alleged
factual inmecuracies in the presentence report. Since the presentence
report is to -be used by the court in imposing sentence and since the
consequence of any significant inaccuracy can be very serious to the
defendant, the Committee believes that it is essential that the pre-
sentence report be completely accurate in every material respect. The
Committee’s addition to subdivision (¢)(8)(A) will help insure the
accuracy of the presentence report.

The Committee added language to subdivision (c¢) (3) (D) that gives
the court the discretion to permit either the prosecutor or the defense
counsel to retain a copy of the presentence report. There may be situ-
ations when it would be appropriate for either or both of the parties
to retain the presentence report. The Committee believes that the rule
should give the court the discretion in such situations to permit the
parties to retain their copies.

Rule 3

A. Amendments Proposed by the Supreme Court

Rule 43 of the Federal Rules of Criminal Procedure deals with the
presence of the defendant during the proceedings against him. It
presently permits a defendant to be tried in absentia only in non-
capital cases where the defendant has voluntarily absented himself
after the trial has begun.

The Supreme Court amendments provide that a defendant has
waived his right to be present at the trial of a capital or nonecapital case
in two circumstances: (1) when he voluntarily absents himself after
the trial has begun; and (2) where he “engages in conduct which is
such as to justify his being excluded from the courtroom.”

B. Committee Action

The Committee added language to subdivision (b)(2), which deals
with excluding a disruptive defendant from the courtroom. The Ad-
visory Committee Note indicates that the rule proposed by the Su-
preme Court was drafted to reflect the decision in [llinois v. Allen,
397 U.S. 337 (1970). The Committee found that subdivision (b) (2) as
proposed did not fully track the Allen decision. Consequently, language
was added to that subsection to require the court to warn a disruptive
defendant before excluding him from the courtroom.

OVERSIGHT

The Committee on the Judiciary has oversight responsibility for
the operations of the Department of Justice. The Attorney General
publishes an Annual Report outlining the activities of that Depart-

ment for the preceding calendar year. .
The Criminal Justice Subcommittee held oversight hearings on the

activities of the Criminal Division of the Justice Department. on

April 14, 1975,

-

19

New Bupekr AUTHORITY

This bill creates no new budget authority.

STATEMENT OF THE BUbeET COMMITTEE

No statement on this bill has been received from the House Com-
mittec on the Budget.

STATEMENT OoF THE COMMITTEE ON GOVERNMENT OPERATIONS

.No‘statement on this bill has been received from the House Com-
mittee on Goyernment Operations.

InFrarion ImMpacTr STATEMENT

This Federal Rules of Criminal Procedure Amendments Act will
have no foreseeable inflationary impact on prices or costs in the oper-
ation of the national economy.

Coarymrrrer VOTE

This bill was reported out of Committee on May 20, 1975, by voice
vote. Thirty-one Members of the Committee were present.

.
CompartsON OF THE RuLEs As AMENDED BY THE COURT AND THE
Cuancrs Prorosep sy H.R. 6799, as RerorTED

Changes in existing rules made by the bill, as reported, are shown
as follows (existing part of rule, as amended by the Court, proposed to
be omitted is enclosed in black brackets, new matter is printed in italic,
existing part of rule, as amended by the Court, in which no change is
proposed is shown in roman) :

> * & * * % *
Rule 4. Arrest warrant or summons upon complaint.

(a) Issuance of a summons.—If it appears from the complaint, or
from an affidavit or affidavits filed with the complaint, that there is
probable cause to believe that an offense has been committed and that
the defendant has commmitted it, the magistrate shall issue a summons
I((l))l; %l;(; appearance of the defendant except as provided in subdivision

[(b) Issnance of an arrest warrant.—A warrant shall issue when-
ever:

[(1) a defendant fails to appear in response to a summons; or
[(2) a valid reason is shown for the issuance of an arrest war-
rant rather than a summons; or
~ [(3) a summons having issued, a valid reason is shown for the
issuance of an arrest warrant. This showing may be made to 2
magistrate either in the district in which the summons was issued
or in the district in which the defendant is found.]

(b) Issvaxce or an ArRresT WARRANT.~—

(1) An.arrest warrant shall issue whenever a defendant fails to

. appeqr in response to o SUMINONS.
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(8) Upon good cause presented, the magistrate shall issue an
arrest warrant in liew of a sumamons.

(8) A summons howing issued, the magistrate, upon good cause
presented, shall issue an arrest warrant. A magistrate either in
the district in which the summons was issued or in the district
in which the defendont is found may issue @ warrant under this
paragraph.’ -

(¢) Probable cause~~The finding of probable cause may be based
upon hearsay evidence in whole or in part. [Before ruling on a request
for a summons or warrant, the magistrate may require the com-
plainant to appear personally and may examine under oath the com-
plainant and any witnesses he may produce. The magistrate shall
promptly make or cause to be made a record or summary of such pro-
ceeding.} More than one warrant or summons may issue on the_same
complaint or for the same defendant, :

{(d) Form. ;

(1) Warrant.—The warrant shall be signed by the magistrate and
shall contain the name of the defendant or, if his name 1s unknown,
any name or description by which he can be identified with reasonable
certainty. It shall deseribe the offense charged in the complaint. It
shall command that the defendant be arrested and brought before the
nearest available magistrate. o

(2) Summons.—The summons shall be in the same form as the
warrant except that it shall summon the defendant to appear before
a magistrate at a stated time and place. :
({ e; Execution or service; and return.

(1) By whom.—The warrant shall be executed by a marshal or by
some other officer authorized by law. The suromons may be served
by any person authorized to serve a summons in a civil action.

(2) Territorial limits.—The warrant may be executed or the sum-
gons may be served at any place within the jurisdiction of the United

tates, L

(8) Manner~—The warrant shall be executed by the arrest of the
defendant. The officer need not have the warrant in his possession at
the time of the arrest, but upon request he shall show the warrant to
the defendant as soon as possible. IT the officer does not have the war-
rant in his possession at the time of the arrest, he shall then inform
the defendant of the offense charged and of the fact that a warrant
has been issued. The summons shall be served upon a defendant by
delivering a copy to him personally, or by leaving it at his dwelling
house or usual place of abode with some person of suitable age and
discretion then residing therein for] end by mailing [it] e copy of
the summons to the defendant’s last known address.

(4) Return.—The officer executing a warrant shall make return
thereof to the magistrate or other officer before whom the defendant
is brought pursuant to Rule 5. At the request of the attorney for the
government any unexecuted warrant shall be returned to the magis-
trate by whom it was issued and shall be cancelled by him. On or
before the return day the person to whom a summons was delivered
for service shall make return thereof to the magistrate before whom
the summons is returnable. At the request of the attorney for the
government made at any time while the complaint is pending, a war-
rant returned unexecuted and not cancelled or a summons returned

-

*
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unserved or a duplicate thereof may be delivered by the magistrate
‘to the marshal or other anthorized person for execution or.service.

(F)y Sveeresstoy or Evipesce—A determination that an arrest
warrant shall issue after a summons or in liew of a summons shall not
be grounds for the suppression of evidence, seized incident to the
arrest or to a search incident thereto. ' ‘

» * % i * K : *
‘Rule 9. Warrant or summeons upon indictment or information.
(a) Issuance—Upon the request of the attorney for the government
the clerk shall issue a summons for each defendant named;
(1) in the information, if it is supported by oath; or
(2) in the indictment. o
[The court shall order issuance of a warrant instead of a
summons if the attorney for the government presents a valid
reason therefor.] Zhe court, upon good cause presented by the
attorney for the government, shall order that a warrant shall
issue in liev of a summons. The clerk shall deliver the warrant or
summons to the marshal or other person authorized by law to
execute or serve it. More than one warrant or summons may be
issued on the same information and indictment or for the same
defendant. If a defendant fails to appear in response to the
summons, a warrant shall issue. 4 determination that a warrant
shall issue after a summnons or in liew of ¢ summons shall not be
grounds for the suppression of evidence seized incident to the
arrvest or to a search incident thereto. . L
* * * ® - * * *
Rule 11. Pleas.

(a) Alternatives.—A defendant may plead not guilty, guilty, or
polo contendere. If a defendant refuses to plead or if a defendant
corporation fails to appear, the court shall enter a plea of not guilty.

_(b) Nolo contendere.—A defendant may plead nolo contendere only
with the consent of the court. Such a plea shall be accepted by the
court only after due consideration of the views of the parties and the
interest of the public in the effective administration of justice.

L(c) Advice to defendant.—The court shall not accept a plea of
guilty or nolo contendere without first, by addressing the defendant
personally in open court, informing him of and determining that he
understands the following :

L (1) the nature of the charge to which the plea is offered; and

- L[(2) the mandatory minimum penalty provided by law, if any,

and the maximum possible penalty provided by law for the of-
fense to which the plea is offered ; and

[(3) that the defendant has the right to plead not guilty, or to
persist in that plea if it has already been made; and}]

(¢) Apvicr 10 Drrespanr—Before accepting a plea of guilty or
nolo contendere, the court must address the defendant personally in
open court and inform him of, and determine that he understands, the
Following : : -

- (Z) the nature of the charge to which the plea is offered. the
mandatory minimum penalty provided by law, if any, and the
maximwm possible penalty provided by low ; and
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(2) if the defendant is not represented by an attorney, that he
has the right to be represented by an attorney at every stage of
the proceeding against him and, if necessary, one will be appointed
to represent him ; and

(3) that Ae has the right to plead not guilty or to persist in that
plea if it has already been made, and that he has the right to be
tried by o jury and at that trinl has the right to the assistance of
counsel, the right to confront and cross-examine witnesses against
img. and the right not to be compelled to ineriminate himself;
and

(4) that if he pleads guilty or nolo contendere thexe will not be
a farther trial of anv kind, so that by nleadm gmlt} or nolo
contendere he waives the right to a trial [.]; and

(5) that if he pleads guilty or nolo contendere, the court may

ask him questions about the offense to which he has pleaded; and
i he answers these questions under oath, on the Mcowi and in
the presence of counsel, his answers may later be used against him
in a prosecution for prejury or false statement.

(d) Insuring that the plea is voluntary.—The court shall not accept
a plea of multy or nolo contendere without first, by addressing the
defendant personal]y in open court, determining that the plea is vol-
untary and not the result of force or threats or of promises apart from
a plea agreement. The court shall also inquire as to whether the de-
fendant’s willingness to plead guilty or nolo contendere results from
prior discussions between the attorney for the rrovemment; and the
defendant or his attorney.

{e) Plea agreement procedure.

(1) In general.—The attorney for the government and the attm ney
for the defendant or the defendant when acting pro se may engage
in discussions with a view toward reaching an ameement ‘that. upon
the entering of a plea of gnilty or nolo contendere to a charged offense
or to a lesser or related offense, the attorney for the orovernment will
move for dimissal of other charges or will ‘recommend or not oppose
the impesition of a particular sentence or will do both. The court shall
not participate in any such discussions.

(2) Notice of such agreement.—If a plea agreement has heen
reached by the [parties which contemplates entry “of a plea of guilty
or nolo contendere in the expectation that a specific sentence will be
imposed or that other charges before the court will be dismissed, the
court shall require the diselosure of the agreement in open court]
parties, the court shall, on the record, require the disclosure of the
agreement in open court or, on @ showing of good cause, in camera, at
the time the plea is offered. Thereupon the court may accept or reject
the agreement, or may defer its decision as to acceptance or rejection
until there has been an opportunity to consider the pregentence report.

(8) Acceptance of 2 plea agreement.—1If the court accepts the plea
agreement, the court shall inform the defendant that it will embody
in the judgment and sentence the disposition provided for in the plea
agreement [or another disposition more favorable to the defendant
than that provided for in the plea agreement}.

(4) Rejection of a plea agresment—If the court rejects the plea
agreement, the court shall, on the record, inform the parties of this fact,

»
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advise the defendant personally in open court or, on @ showing of good
cause, in camerg, that the court is not bound by the plea agreement,
afford the defendant the opportunity to then withdraw his plea, and
advise the defendant that if he persists in his guilty plea or plea of
nolo contendere the disposition of the case may be less fp vorable to the
defendant than that contemplated by the plea agreement.

{(5) Time of plea agreement proceduxe—-—hxc E)t for good cause
shown, notification to the court of the existence of a plea agreement
shall be given at the arraignment or at such other time, prior to trial,
as may be fixed by the court.

[(6) Inadmissibility of plea discussions.—Evidence of a plea of
guilty, later withdrawn, or a plea of nolo contendere, or of an offer to
plead guilty or nolo contendere to the crime charged or any other
crime, or of statements made in connection with any of the foregoing
pleas or offers, is not admissible in any civil or criminal proceedmw
against the person who made the plea or offer.]

(6) Ixapuissipiriry or Preas, Ovrers oF PLEAS, AND Rerarep State-
wexnTs—FEucept as otherwise provided in this pamgmpiz evidence of
a plea of guilty, later withdrawn, or a plea of nolo cmtendsm, or of an
offer to plead guilty to the crime charged or any other crime, or of
statements made in connection with, and relevant to, any of i the fore-
qomg pleas or offers, is not admissible in ony civil or criminal pro-
ceeding against the person who made the plea or offer. However, i
dence of such u plea, offer, or relevant statement is admissible in a
criminal proceeding for perjury or false statement if made on the rec-
ord by the defendant, under oath and in the presence of counsel.

(f) Determining accuracy of plea.—Notwithstanding the acceptance
of a plea of guilty, the court should not enter a judgment upon such
plea without making such injuiry as shall satisfy it that there is a
factual basis for the plea

(g) Record of proceedings.—A verbatim record of the prs:)eg‘eam(rs
at which the defendant enters a plea shall be made and, if there is a
plea of guilty or nolo contendere, the record shall mclude without
limitation, the court’s advice to the defendant, the inquiry into the
voluntariness of the plea including any plea agreement, and the in-
quiry into the accuracy of a giultv plea.

Rule 12. Pleadings and motions hefore trial; defenses and oh]ectmnq

(a) Pleadmgs and motions.—Pleadings in criminal proceedings
shall be the indictment and the infor mation, and the pleas of not guilty,
guilty and nolo contendere. All other péeﬂs, and demurrers’ and mo-
tions to quash are abolished, and defenses and objections raised before
trial which heretofore could have been raised by one or more of them
shall be raised only by motion to dmrmsq or to grant fmproprm‘ée relief,
as provided in these rules.

{b) Pretrial motions.—Any defense, objection, or request which is
capable of determination without the trial of the general issue may be
raised before trial by motion. Motions may be wr vitten or oral at the
discretion of the judge. The following must be raised prior to trial:

(1) Defenses and objections based on defects in the institution
of the prosecution; or

{2) Defenses ‘md ob]ectlom based on defects i In the indictment
or information (other than that it fails to show jurisdiction in the
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court or to charge an offense which objections shall be noticed by
the court at any time during the pendency of the proceedings) ; or
~(3) Motions to suppress evidence ; or -
(4) Requests for discovery under rule 16; or
R (15)1 fequests for a severance of charges or defendants under
ule 14 ' '

{¢) Motion date—TUnless otherwise provided by local rule, the court
may, at the time of the arraignment or as soon thereafter as practicable,
set a time for the making of pretrial motions or requests and, if re-
quired, a later date of hearing. ' s

(d) Notice by the government of the intention to use evidence.

(1) At the discretion of the government.—At the arraignment or as’

soon thereafter as is practicable, the government may give notice to
the defendant of its intention to use specified evidence at trial in order
to afford the defendant an opportunity to raise objections to such
evidence prior to trial under subdivision (b) (3) of this rule.

(2) At the request of the defendant.—At the arraignment or as soon
thereafter as is practicable the defendant may, in order to afford an
opportunity to move to suppress evidence under subdivision (b) (3)
of this rule, request notice of the government’s intention to use (in its
evidence in chief at trial) any evidence which the defendant mav be cn-
titled to discover under Rule 16 subject to any relevant limitations
prescribed in Rule 16. B

(e} Ruling on motion.—A motion made before trial shall be de-
termined before trial unless the court, for good cause, orders that it
be deferred for determination at the trial of the general igsue or until
after verdict, but no such determination shall be deferred if a party’s
right to appeal is adversely affected. Where factual issues are involved
in detetmining a motion, the court shall state its essential‘findings on
the record. ; , ‘ °

(f) Effect of failure to raise defenses or objections.—Failure by a
garty to raise defenses or objections or to make requests which must
be made prior to trial at the time set by the court purstant to subdi-
vision (c), or prior to any extension thereof made by the court, shall
constitute waiver thereof, but the court for cause shown may grant
relief from the waiver. G
s {g) Records.—A verbatim record shall be made of all proceedings
at the hearing, including such findings of fact and conclusions of law
as are made orally. i o

(h) Effect of determination.—If the court grants a motion based on
a.defect in the institution of the prosecution or in the indictment or
information, it may also order that the defendant be Cheld} continued
in custody or that his bail be continued for a specified time pending
the filing of a new indictment or information, Nothing in this rule
shall be deemed to affect the provisions of any act of Congress relating
to periods of limitations. : -
Rule 12.1.  Notice of alibi. ‘

[(a) Notice by defendant.—If a defendant intends to rely upon
the defense of alibi, he shall, within the time provided for the filing of
pretrial motions or at such later time as the court may direct, notify
the attorney for the government in writing of such intention and file
a copy of such notice with the clerk. R

”
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[(b) Disclosure of information and witnesses.—Upon receipt of
notice that the defendant intends to rely upon an aligi defense, the
attorney for the government shall inform the defendant in writing of
the specific time, date, and place at which the offense is alleged to
have been committed. The defendant shall then inform the attorney
for the government in writing of the specific place at which he claims
to have been at the time of the alleged offense and the names and
addresses of the witnesses upon whom he intends to rely to establish
such alibi. The attorney for the government shall then inform the de-
fendant in writing of the names and addresses of the witnesses upon
whom the government intends to rely to establish defendant’s presence
at the scene of the alleged offense.} .

(@) Noricw ey Deresypant—Upon written demand of the attorney
for the govermment stating the time, date, and place at which the
alleged offense was committed, the defendant shall serve within ten
days, or at such different time as the cowrt may direct, upon the
attorney for the government o written notice of his intention to offer
a defense of alibi. Such notice by the defendant shall state the specific
places or places at which the defendant claims to have been at the
time of the alleged offense and the names and addresses of the wit-
nesses upon whom he intends to rely to establish such alibi, o

(b)Y Discrosure or Ivroryarion axp Wirness—Within ten days
thereafter, but in mo event less than ten days before trial, unless the
court otherwise directs, the attorney for the government shall serve
upon the defendant or his attorney a written notice stating the names
and addresses of the witnesses upon whom the govermment intends to
rely to establish the defendant's presence at the scene of the alleged
offense and any other witnesses to be relied on to rebut testimony of
amy of the defendant’s alibi witnesses. , .

[ {(c) Time of giving information.—The court may fix the time with-
in which the exchange of information referred to in subdivision (b)
ghall be accomplished.} ) )

L[(d)] (¢) Continuing duty to disclose.—If prior to or during trial,
a party learns of an additional witness whose identity, if known,
should have been included in the information furnished under sub-
division [(b) of this rule] (a) or (&), the party shall promptly notify
the other party or his attorney of the existence and identity of such
additional witness. ‘

[(e}J () Failure to comply—Upon the failure of either party to
comply with the requirements of this rule, the court may exclude the
testimony of any undisclosed witness offered by such party as to the
defendant’s absence from. or presence at. the scene of the alleged
offense. This rule shall not Iimit the right of the defendant to testify in
his own behalf. '

[(£)] {¢) Exceptions.—For good cause shown. the court may grant
an exception to any of the requirements of subdivisions (a) through
(d) of this rale.

(FY Inadmissibility of withdrawn alibi—Fvidence of an infention
to rely wpon an olibi defense, later wilhdrawn, or of statements made
i connection with such intention, is mot admissible in any civil or
eriminal  proceeding against the person who gave wnotice of
the intention. S , :
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Rule 12.2 . Notice of defense based upon mental condition.

(a) Defense of insanity.—If a defendant intends to rely upon the
defense of insanity at the time of the alleged crime, he shall, within
“the time provided for the filing of pretrial motions or at such later time
as the court may direct, notify the attorney for the. government in
writing of such intention and file a copy of such notice with the clerk.
If there is a-failure to comply with the requirements of this subdivi-
sion, insanity may not be raised as a defense. The court may for cause
shown allow late filing of the notice or grant additional fime to the
parties to prepare for trial or make such other order as may be
appropriate. : .

(b) Mental disease or defect inconsistent with the mental element
required for the offense charged.—If a defendant intends to introduce
expert testimony relating to a mental disease, defect, or other condi-
tion bearing upon the issue of whether he had the mental state re-
quired for the offense charged, he shall, within the time provided
for the filing of pretrial motions or at such later time as the court
may direct, notify the attorney for the government in writing of
such intention and file a copy of such notice with the clerk. The court
may for cause shown allow late filing of the notice or grant addi-
tional time to the parties to prepare for trial or make such other
order as may be appropriate. ’

(¢) Psychiatric examination.—In an appropriate case the court
may, upon motion of the attorney for the government, order the de-
fendant to submit to a psychiatric examination by a psychiatrist
designated for this purpose in the order of the court. No statement
made by the acoused in the course of any examination provided for
by this rule, whether the examination shall be with or without the
consent of the accused, shall be admitied in evidence against the
accused before the judge who or jury which determines the guilt of
the accused, prior to the determination of guilt.

(d) Failure to comply.—If there is a failure to give notice when
required by subdivision (b) of this rule or to submit to an examina-
tion when ordered under subdivision (c¢) of this rule, the court may
exclude the testimony of any expert witness offered by the defendant
on the issue of his mental state.

* ES L] B * * *®
Rule 15. Depositions.

(a) When taken.—Whenever due to [special] exceptional circum-
stances of the case it is in the interest of justice that the testimony
of a prospective witness of a party be taken and preserved for use
at trial, the court may upon motion of such party and notice to the
parties order that testimony of such witness be taken by deposition
and that any designated book, paper, document, record, recording,
or other material not privileged be produced at the same time and
place. If a witness is committed for failure to give bail to appear to
testify at a trial or hearing, the court on written motion of the witness
and upon notice to the parties may direct that his deposition be taken.
A_ftter the deposition has been subscribed the court may discharge the
witness.

(b) Notice of taking.—The party at whose instance a deposition is
to be taken shall give to every party reasonable written notice of the

PS
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time and place for taking the deposition. The notice shall state the
name and address of each person to be examined. On motion of a party
upon whom the notice is served, the court for cause shown may extend
or shorten the time or change the place for taking the deposition. The
officer having custody of a defendant shall be notified of the time and
place set for the examination and shall, unless the defendant waives in
writing the right to be present, produce him at the examination and
keep him in the presence of the witness during the examination, unless,
after being warned by the court that disruptive conduct will cause
Wim to be removed from the place of the taking of the deposition, he
persists in conduct which is such as to justify his being excluded from
that place. A defendant not in custody shall have the right to be present
at the examination upon request subject to such terms as may be fixed
by the court, but his failure, absent good cause shown, to appear after
notice and tender of expenses in accordance with subdivision (c) of
this rule shall constitute a waiver of that right and of any objection to
the taking and use of the deposition based upon that right.

(¢) Payment of expenses.—Whenever a deposition is taken at the
instance of the government, or whenever a deposition is taken at the
instance of & defendant who is unable to bear the [expense} expenses
of the taking of the deposition, the court may direct that the [expenses]
ewpense of travel and subsistence of the defendant and his attorney for
attendance at the examination and the cost of the transcript of the
deposition shall be paid by the government.

(d) How taken.—Subject to such additional conditions as the court
shall provide, a deposition shall be taken and filed in the manner pro-
vided in civil actions except as otherwise provided in these rules, pro-
vided that (1) in no event shall a deposition be taken of a party defen-
dant without his consent, and (2) the scope and manner of examina-
tion and cross-examination shall be such as would be allowed in the
trial itself. The government shall make available to the defendant or
his counsel for examination and use at the taking of the deposition
any statement of the witness being deposed which 1s in the possession
of the government and to which the defendant would be entitled at the
trial. ‘

(e) Use.—At the trial or upon any hearing, a part or all of a deposi-
tion, so far as otherwise admissible under the rules of evidence, may be
used as substantive evidence if the witness is unavailable, as defined in
subdivision (g) of this rule, or the witness gives testimony at the trial
or hearing inconsistent with his deposition. Any deposition may also
be used by any party for the purpose of contradicting or impeaching
the testimony of the deponent as a witness. If only a part of a deposi-
tion is offered in evidence by a party, an adverse party may require
him to offer all of it which is relevant to the part offered and any party
may offer other parts. ' S

(f) Objections to deposition testimony.—Objections to ‘deposition
testimony ‘or evidence ‘or parts thereof and the grounds for the objec-
tion shall be'stated at the time of the taking of the deposition. :

[(2) Unavailability.—“Unavailablé” as a witness includes situa-
tions in which the deponent: s :

- [[(1) ‘is exempted by ruling of the judge on the ground of
privilege from testifying concerning the subject matter of his
deposition; or '
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[(2) persists in refusing to testify concerning the subject mat-
ter of his deposition despite an order of the judge to do so; or

[(3) testifies to a lack of memory of the subject matter of his
deposition; or ‘ _

[(4) is unable to be present or to testify at the hearing because
of death or then existing physical or mental illness or infirmity ;
or

(5) is absent from the hearing and the proponent of his depo-
sition has been unable to procure his attendance by process or
other reasonable means. A deponent is not unavailable as a wit-
ness if his exemption, refusal, claim of lack of memory, inability,
or absence is due to the procurement or wrongdoing (::Ey the propo-
nent of his deposition for the purpose of preventing the witness
from attending or testifying.J —

() Unavaizasirry—*“Unavaiability” as a witness includes situa-
tions in which the deponent: (1) persists in refusing to testify con-
cerning the subject matter of his deposition despite an order of the
Judge to do so; or (2) testifies to alack of memory of the subject maiter
of his deposition; or (3) is unable to be present or to testify at the hear-
ing because of death or then existing physical or mental lness or infir-
mity; or (4) is absent from the hearing ond the proponent of his depo-
sition has been unable to procure his attendance by process or other
reasonable means. A deponent is not unavailable as a witness if his
refusal, claim of lack of memory, inability, or absence is due to the
procurement or wrongdoing of the proponent of his deposition for the
purpose of preventing the witness from attending or testifying.

(h) Deposition by agreement not precluded.—Nothing in this rule
shall preclude the taking of a deposition, orally or upon written ques-
tions, or the use of a deposition, by agreement of the parties with the
consent of the court.

tule 16. Discovery and inspection.

(a) Disclosure of evidence by the government.

(1) Information subject to disclosure.

(A) Statement of defendant.—Upon request of a defendant the
government shall permit the defendant to inspect and copy or photo-
graph: any relevant written or recorded statements made by the de-
fendant, or copies thereof, within the possession, custody or control
of the government, the existence of which is known, or by the exer-
eise of due diligence may become known, to the attorney for the gov-
ernment ; the substance of any oral statement which the government in-
tends to offer in evidence at the trial made by the defendant whether
before or after arrest in response to interrogation by any person then
known to the defendant to be a government agent; and recorded testi-
mony of the defendant before a grand jury which relates to the offense
charged. Where the defendant is a corporation, partnership, associa-
tion, or labor union, the court may grant the defendant, upon its mo-
tion, discovery of relevant recorded testimony of any witness before
a grand jury who was, at the time either of the charged acts or of the
grand jury proceedings. so situated as an officer or employee as to have
been able legally to bind the defendant in respect to the activities in-
volved in the charges. ,
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(B) Defendant’s prior record.—Upon request of the defendant, the
government shall furnish to the defendant such copy of his prior
eriminal record, if any, as is [then available] within the possession,
custody, or control of the government, the emistence of which is known,
or by the exercise of due diligence may become known, to the attorney
for the government, 4 '

(C%j Documents and tangible objects.—Upon request of the defend-
ant the government shall permit the defendant to inspect and copy
or photograph books, papers, documents, photographs, tangible ob-
jects, buildings or _,piaces, or copies or portions thereof, which are
within the possession, custody or control of the government, and
which are material to the preparation of his defense or are intended
for use by the government as evidence in chief at the trial, or were
obtained from or belong to the defendant. R

(D) Reports of examinations and. tests.—Upon request of a de-
fendant the government shall permit the defendant to inspect and
copy or photograph any results or reports of physical or mental
examinations, and of sclentific tests or experiments, Fmade in con-
nection with the particular case,J or copies thereof, whéch are within
the possession, custody or control of the government, the existence
of which is known, or by the exercise of due diligence may become
known, to the attorney for the government, and which are material
to the preparation of the defense or are intended for use by the govern-
ment as evidence in chief at the trial. : : ' '

(E) Government witnesses.—Upon request [of} dy the defendant,
and_subject to subdivision (dY(1), the attorney for the government
shall furnish to the defendant, three days in advance of trial, a written
list of the names and addresses of all fhe government witnesses
[which] whom the attorney for the government intends to call in the
presentation of the case in chief, together with any record of prior
[felony] criminal convictions of any such witness which is within
the [knowledge of] possession, custody, or control of the government,
the existence of which is known, or by the exercise of due diligence
may become known, to the attorney for the government. When a re-
quest for discovery of the names and addresses of witnesses has been
made by a defendant, the government shall be allowed to perpetuate
the testimony of such witnesses in accordance with the provisions
of Rule 15. )

(2) Information not subject to disclosure.—Except as provided in
paragraphs (A), (B), and (D) of subdivision (a) (1), this rule does
not authorize the discovery or inspection of [reports, memoranda, or
other internal government documents made by} the mental impres-
sions, conclusions, opinions, or legal theories of the attorney for the
government or other govenment agents in connection with the inves-
tigation or prosecution of the case, or of statements made by govern-
ment witnesses or. prospective government witnesses except as provided
in 18 U.8.C. § 85007 section 3500 of title 18, United States Code.

(3) Grand jury transcripts.—Except as provided in Rule 6 and
subdivision (a) (1) (A) of this rule, these rules do not relate to dis-
covery or inspection of recorded proceedings of a grand jury.

. (4) Failure to call witness.—The fact that a witness’ name is on a
list furnished under this rule shall not be grounds for comment upon
a failure to call the witness. S
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(b) Disclosure of evidence by the defendant.. . - : ‘
(1) Information subject to disclosure.. .o notabo b
(A) Documents:and tangible objects—EUpon request of]} If the
defendant requests {"fﬁ‘ség{?&@l&??&‘wﬂg@?’! subdivision {a). (1 () or (D)
of thig rule, upon compliance with such request by the government,
the defendant, on request of the government, shall permit the gov-
ernment to inspect.and copy or photograph books, papers, documents,
photographs, tangible objects. or copies or portions thereof, ‘which
ave within the; possession; custody. or control of: the defendant-and
which the defendant intends to intreduce as evidence in chief at the
trial., o oL o s T PR
(B) Reports of examinations and tests.—[Upon] /7 the defendant
requests disclosure under subdivision (a) (1) (C) or (D) of this rule,
upon compliance with such request by the government, the defendant,
on request of the government, [the defendant] shall permit the gov-
ernment to inspect and copy or photograph any results or reports: of
physical.or. mental examinations and of scientific tests or experiments
made in connection with the particular case, or copies thereof, within
the possession or control of the defendant, which the defendant intends
to introduce as evidence in chief at the trial or which were prepared
by a witness whom the defendant intends to call at the trial when the
results or reports relate to his testimony. . T SR
(C) Defense witnesses.—[Upon request of] /f the defendant re-
quests disclosure under subdivision («) (1) (E), upon compliance with
such request by the government, the defendant [shall furnish the
government aJ on request of the government, and subject to subdivi-
sion (d) (1), shall furnish to the attorney for the government, three
days in advance of trial, a written list of the names and addresses of
[the witnesses he] all of the witnesses the defendant intends to call
in the presentation of the case-in-chief. When a request for discovery
of the names and addresses of witnesses has been made by the govern-
ment, the defendant shall be allowed to perpetuate the testimonyof
such witnesses in accordance with the provisions of Rule 15.. =
(2) .Information not subject to disclosure—Except as to scientific
or medical reports, this subdivision does not authorize the discovery
or inspection of [reports, memoranda, or other internal defense.doen-
ments made by the mental impressions, conclusions, opinions, or legal
theories of the defendant [.] or his attorneys or agents in connection
with the investigation or defense of the case, or:of statements made
by the defendant, or by the government [or defense] witnesses, or by
prospective. government or defense witnesses, to the defendant, his
agents orattorneys.. - R - : S TR
~(8) Failureto: call witness.—The fact that a witness’ name ison.a
list furnished under this rule shall not be grounds for eomment upon a

failure to call:a-withess. TR I IO

.. {¢) Continuing duty to disclose.~If, priorto or during trial, a party
discovers additional evidence or material previously requested or or-
dered, [which is snbject to diseovery or ingpection under this rule.J or
the identity of an additional witness or witnesses, which g subject to
discovery or inspection under this rule, he shall promptly notify the
_other party or his attorney or the court of the existence of the addi-
tional material or witness. . R T P L

-
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(d) Regulation of discovery. T A A S

(1) Protective and modifying orders.—U pon a sufficient showing the
court'niay at any time order that the discovery or inspection be denied,
restricted, or deferred: or make such other order-as is appropriate, in-
cluding an order extending the three-day time limit of subdivision (@)
(1) (£) or (b)Y (1) (€). Upon request by a party, the court Lchall]
may permit the party to-make such showing; in whole or in part, in the
form of a written statement to be inspected by the judge alone. If the
court enters an order granting relief following such [a] an ex parte
showing, the entire text of the party’s statement shall be sealed and
preserved in the records of the court to be made available to the appel-
Iate court in the eyent of an appeal. = T '

(2) Failure to comply with a request.—If at any time during the
course of the proceedings it is brought to the attention of the court-that
a party has failed to comply with this rule, the court may order such
party to permit the discovery or inspection, grant a continuance, or
prohibit the party from introducing evidence not disclosed, or it may
enter such other order as it deems just under the circumstances. The
court may specify the time. place and manner of making the discovery
and inspection and may prescribe such terms and conditions as are
justs S C , : B '

(e) Alibi witnesses.—Discovery of alibi witnesses is governed by
Rule 12,1, o : ‘ T L
Rule 17. “Subpoena.

(f)(r) *=*=* . A - : o
~(2) Place. The witness whose deposition is to be taken may be re-
quired by subpoena to attend.at any place designated by the trial
court, taking into account the comvenience of the witnesses and the
parties. oo BT, o

B . DU ® . B T 2 *
Rule 20; Transfer from the district for plea and sentence:

(a) Indictment or'information pending.—A defendant arrested,
held,-or present in a district other than that in which an indictment or
information is pending against him may state in writing that he
wishes to plead guilty or nolo contendere. to waive trial in the district
i1 which the indictment or information is pending, and to consent to
dispositien of the case:in the distriet in' which he tvas'arrested, held; or
present, subject to the approval of the United States attorney for each
district. Upon receipt of the defendant’s statement and of the written

approval-of the United States attorneys, the elerk of the court 'in

which the indictment or information is pending shall transmit the
papers in the proceeding or certified copies thereof to'the clerk of the
court. for the district in ‘which the defendant is arrested, held, or
present, and the prosecution shall-continue in that district. - o

. (b) Indictment or information not pending.—A defendant arrested,

held; or present in a district other than the district ili which'a com-

‘pluint: is pending against him may state in writing that he wishes to

plead guilty or nolo contendere, to waive trial in the district in which

the warrant was issued; and to consent to disposition. of the case in the

district-in which he was arrested, held or present subject to the ap-
proval of the United States attorney for each district. Upon receipt of
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the defendant’s statement and of the written approval of the United
States attorneys and upon filing of an information or the return of
an indictment, the clerk of the court for the district in which the war-
rant was issued shall transmit the papers in the proceeding or certl-
fied copies thereof to the clerk of the court for the district in which
the defendant was arrested, held, or present, and the prosecution shall
continue in that district. When the defendant. is brought before the
court to plead to an information filed in the district where the warrant
was issued, he may at that time waive indictment as provided in Rule
7, and the prosecution may continue based upon the information
originally filed. o o

(gc) Eiyfect of not guilty plea—If after the proceeding has been
transferred pursuant to subdivision (a) or (b) of this rule the de-
fendant pleads not guilty, the clerk shall return the papers to the
court in which the prosecution was commenced, and the proceeding
shall be restored to tﬁe docket of that court. The defendant’s statement,
that he wishes to plead guilty or nolo contendere shall not be used
against him, , .

-g(d) Juveniles.—A. juvenile (as defined in 18 U.S.C. § 5031) who
is arrested, held, or present in a district other than that in which he
is alleged to have committed an act in violation of a law of the United
States not punishable by death or life imprisonment may, after he
has been advised by counsel and with the approval of the court and
the United States attorney for each district, consent to be, proceeded
against as a juvenile delinquent in the district in which he is arrested,
hzld, or present. The consent shall be given in writing before the court
but only after the court has-apprised the juvenile of his rights, includ-
ing the right to be returned to the district in which he is alleged to
have committed the act, and of the consequences of such consent.

* * * % # * *

le 29.1. Closing argument.—After the closing of evidence the
prf){sgiution shall cp%n the argument. The defense shall be permitted
to reply. The prosecution shall then be permitted to reply in rebuttal.
* % : *® 2 % B e
Rule 32. Sentence and judgment. »
a) Sentence. o
€1; Z%m osition of sentence—Sentence shall be imposed .without
unreasonable delay. Before imposing sentence the court shall afford
counsel an opportunity to speak on behalf of the defendant and shall
address the defendant personally and ask him if he wishes to make a
statement in his own behalf and to present any information in mitiga-
tion of punishment. The attorney for the Government shall have an
equivalent opportunity to speak to the court. . ‘ .
(2) Notification of right to appeal.—After imposing sentence in a
case which has gone to trial on a plea. of not guilty, the court shall
advise the defengant of his right to appeal and of the right of a person
who is unable to pay the cost of an appeal to apg}y for leave to g,ppeai
in forma pauperis. There shall be no duty on the court to advise the
defendant of any right of appeal after sentence i imposed following
a plea of guilty or nolo contendere. If the defendant so.requests, the
clerk of the court shall prepare and file forthwith a notice of appeal
on behalf of the defendant. - : ' o :
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(c) Presentence investigation.

(1) When made.—The probation service of the court shall make a
presentence investigation and report to the court before the imposition
of sentence or the granting of probation unless [the court otherwise
directs for reasons stated on the record], with the permission of the
eourt, the defendant waives a presentence investigation and report, or
the court finds that there is in the record information sufficient to en-
able the meaningful emercise of sentencing discretion, and the court
explains this finding on the record. :

The report shall not be submitted to the court or its contents dis-
closed to anyone unless the defendant has pleaded guilty or nolo con-
tendere or has been found guilty, except that a judge may, with the
written consent of the defendant, inspect a presentence report at any
time.

(2) Report.—The report of the presentence investigation shall con-
tain any prior criminal record of the defendant and such information
about his characteristics, his financial condition and the circumstances
affecting his behavior as may be helpful in imposing sentence or in
granting probation or in the correctional treatment of the defendant,
and such other information as may be required by the court.

(8Y Disclosure, :

(A) Before imposing sentence the court shall upon request permit
the defendant, or his counsel if he.is so represented, to read the report
of the presentence investigation exclusive of any recommendation as
to sentence, unless in the opinion of the court the report contains diag-
nostic opinion which might seriously disrupt a program of rehabilita-
tion, sources of information obtained upon a promise of confidentiality,
or any other information which, if disclosed, might result in harm,
physical or otherwise, to the defendant or other persons; and the court
shall afford the defendant or his counsel an opportunity to comment
thereon and, af the discretion of the court, to introduce testimony or
other information relating to any alleged factual inaccuracy contained
in the prosentence report. . ,

(B) If the court is of the view that there is information in the pre-
sentence report which should not be disclosed under subdivision (¢)
(3) (A) of this rule, the court in lieu of making the report or part
thereof available shall state orally or in writing a summary of the
factual information contained therein to be relied on in determining
sentence, and shall give the defendant or his counsel an opportunity
to comment thereon. The statement. may be made te the parties in
camera. , : . ‘ .

(C) Any material disclosed to the defendant or his counsel shall also

- be disclosed to the attorney for the government, ‘

(D) Any copies of the presentence investigation report made avail-
able to the defendant or his counsel and the attorney for the govern-
ment shall be returned to the probation officer immediately following
the imposition of sentence or the granting of probation, unless the
court, in its discretion otherwise directs. [Copies of the presentence
investigation report shall ngt be made by the defendant, his counsel,
or attorney for the government.]

(E) The reports of studies and recommendations contained therein
made by the Director of the Bureau of Prisons or the Youth Cor-
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reetion Division of the Board of Parole pursuant to 18 USC 4208(b) s
4252, 5010(e), or 5034 shall be considered a’'presentence investigation
within the meaning of subdivision {¢)(3) of this rule. =~ =
(d) Withdrawal of plea of guilty.—A" motion to withdraw a plea
of guilty or nolo contendere may be 1iiade only before senténce is im-
pused or imposition of sentence is saspended ; but to correct manifest
mnjustice the court after sehtence may set aside the judgment of con-
viction and permit the defendant to withdraw his plea. r
“(e) Probation.—After conviction of an offense not punishable by
death or by life imprisonment, the defendant may be placed on pro-
bation if permitted by law. e
"(f) Revocation of probation.—The court shall not revoke proba-
tion except after a hearing at which the defendant shall be present
and apprised of the grounds on which such action is proposed. The de-
fendant may be admitted to bail pending such hearing.
® * R U ®
Rule 43. Presence of the defendant. - - o o
(a) Presence required.—The defendant shall be present at the ar-
raignment, at the time of the plea, at every stage of the trial includ-
ing the impaneling of the jury and the return of the verdict, and at
the imposition of sentence, except as otherwise provided by ﬂns
rule. o ’ ‘ : . Py
- (b) Continued presence not required.—The further progress of the
trial to and including the return of the verdict shall not be prevented
and the defendant shall be considered to have Waivgd his »mght to be
present whenever a defendant. initially present, = o
(1) voluntarily absents himself after the: trial has_ commenced
(whether or not he has been informed by the court of his cbligation
o remain during the trial), or - C
;t [(® engagesgin condu)e,t which is such as to justify his being ex-
cluded from the courtroom. . . : .
- A2) after heing warned by the court that disruptive. conduct will
cause him.to be removed from the courtroom, persists in conduct which
is such as to justify his being excluded from the courtroom. .
. (¢) Presence not required.—A defendant need not be present in
the following situations: =~ - , e
(1) A corporation may appear by counsel for all purposes.
(2) In prosecutions for offenses punishable by fine or by ~1_m};
prisonment for not more than one year or both, the court, wit
~ the written consent of the defendant, may permit .arr’alg'nmentq
~ " plea. trial, and imposition of sentence in the defendant’s absence.
" (3) At a conference or argument upon a question of law.
' (4) At areduction of sentence under Rule 35. "~ .
P Toowo ok, wD ok
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SEPARATE VIEWS OF MS. HOLTZMAN' AND MR. DRINAN

The proposed, Federal Rules of Criminal Procedure contain some
very troublesome provisions. I am nonetheless supporting the enact-
ment of the Rules because the alternative, if they are defeated, is much
worse: the inferior original version proposed by the Judicial .Confer-
ence and approved bX the Supreme Court * will automatically go into
effect on August 1,1975. ‘ _ N

A. Opsecrions 10 Partrcurar Roes

Some of the major flaws in the Committee bill are :

1. Sanctioning secret, ex parte proceedings. Secret, ew parte proceed-
ings are subversive of the fundamental concepts.of our judicial process.
They undermine the adversary system; they.smack of. the Star
Chamber.. o S s » :

“Rule 16(d) (1) substantially changes the well-established . rule re-
specting motions to prevent disclosure of certain evidence before the
trial begins (i.e., protective orders). The proposed rule sanctions the
routine availability of secret, ez parte hearings in such cases by:

{a) 'S)ermitting a party to seek a protective order without noti-
fying the other party; . S , , R

- _(b) allowing the judge to decide the request in seeret—wwithout
~-allowing the opposing party to be present or be heard ; '

(c) foreclosing the effective right of appeal from such an ez

perte order since the opposing: party may never learn of :its
existence. o e

There 13 no justification. for permitting a proceeding to take place
without notice to the opposing party; and without allowing him to
protect his rights before the trial judge and on appeal.z -~ - - -

The argument advanced for secrecy is baseless. Tt is claimed that
notifying or permitting the presence of the opposing party or his
counsel will reveal the material to be protected. This is incorrect. Pro-
tective order motions are made routinely in virtually every -court of
this country regarding husband-wife privilege, doctor-patient privi-
lege, and the like. Such motions are made and decided without dis-
closing the confidential material. B
 After Watergate, we ought not to make judicial secrecy and one-
sided hearings routine in our federal courts—particularly In a crimi-
nal trial where loss of liberty is at stake. - :

*The Supreme Court’s imprimatur is misleading, See dissent of Justice Douglas to
adontion of the Rules, Proposed Amendments to the Federal Rules of Ciriminal Procedure,
H. Doc. 93-202 (1974) at 22, ’

2The original proposal by the Judictal Conference was highly suspect, since it mandated
reerecy, (The Committee wisely returned the diseretionary language to the rule.) If the
original amendment had been in effect quring the Ellsberg trial, Judge Byrne wonld never

have been able to dixclose the government’s phony claim of national security in connection
with its illegal wiretaps,
{33)
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2. Unjairly limiting the defendant’s right to discover kis own oral
statements. The proposed rules generally opt for further disclosure
than is now permitted of each party’s case before the trial begins.
Thus, under proposed Rule 16(a) (1) (A), a defendant is permitted
to obtain before trial (i.e., “discover”) all of his written statements
which the government possesses. With respect to his oral statements,
however, he is permitted to obtain those statements which the gov-
ernment intends to use at trial only if they were made to known gov-
ernment agents. There is no justification for this limitation: the de-
fendant should be able to obtain any statement he made if the
government intends to use it at trial. )

The propoments of this provision argue that disclosure of oral state-
ments could create dangers by revealing the identity of an informer

or undercover agent. This argument is spurious, since the government.

intends to reveal the statement (and, thus, the identity) at trial. If
there is a legitimate need to conceal the identity of an informer until
the trial begins, the government can obtain a protective order.

8. Mandating discovery of a defendant’s alibi witnesses. Under our
system of criminal justice, the government has the burden of proof.
Tt is required to prove its case without any help from the defendant.
The defendant is entitled to stand mute-—he is entitled not to incrimi-
nate himself.

The Committee recognized this concept by amending the proposed
general discovery provisions (Rule 16). Under the Committee bill, a
defendant does not have to disclose the names of his witnesses unless
he requests and receives the names of the government’s witnesses. If
he makes no request, no request can be made of him. He is permitted
therefore to remain silent. .

The Committee, however, failed to adopt this principle in dealing
with alibi discovery (Rule 12.1). As a result, the government may re-
quire the defendant to disclose before trial his alibi (if any) and any
witness he intends to present who will confirm his alibi. _ .

I do not object to the government’s learning the defendant’s alibi
before trial; but I do think it improper to mandate disclosure of his
witnesses. Furthermore, the rule may unconstitutionally interfere
with a defendant’s right to present witnesses in his own behalf, since
it prohibits him from presenting any undisclosed alibi witnesses
{Rule 12.1(d)). :

4. Limiting o defendant’s right to see his presentence report. Sen-
tencing is a critical proceeding. The result may be harmful—both to
a defendant and seciety—if the decision is based on unchallenged and
unchallengeable misstatements by secret informers. L

The presentence report, prepared by probation. officers, is an essen-
tial tool for the sentencing judge. Under proposed Riile 32(c) (3) (A),
however, a defendant is prevented from seeing that presentence re-
port if it contains sources of information obtained upon a promise of
confidentiality. This may virtually nullify the defendant’s right to
see the report and contest misstatements, since material in presen-
tence reports may be routinely obtained upon a promise of confiden-
tiality. This provision should be deleted. (The judge already has
ample power to protect the identity of informants in cases of possible
harm.)
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5. E'ncouraging trial by deposition. The right to confront one’s ac-
cusers and the jury’s ability to evaluate the credibility and demeanor
of a witness are impertant values to be protected in a eriminal trial.
The proposed Rule 15, respecting depositions, goes far to undermine
those values and to create the danger of “trial by deposition”.

The proposed rule broadens (1) the circumstances under which
depositions may be taken (Rule 15(a)) and (2) the conditions under
which they may be used at trial as substantive evidence (Rule 15(g)).
It is substantially worse than the present rule.

6. Penalizing a guilty plea by prosecution for perjury. The purpose
of Rule 11(e) (6) 1s to facilitate the plea bargaining process and thus
allow criminal cases to be concluded without going to trial. The pro-
posed rule makes inadmissible in any trial evidence that the defendant
had pleaded guilty and later withdrew that plea—with one exception.
The exception is that such evidence may be admitted in a subsequent
proceeding for perjury against a defendant. ' '

‘While I have grave reservations about the desirability of plea bar-
gaining, if bargaining is permitted then the defendant should not be
penalized for participating in the process. Proposed Rule 11(e) (6)
1s unfair. It can lead to the anomaly of having an innocent defendant
convicted for claiming he was guilty. Under this rule, a defendant
subjects himself to perjury if he pleads guilty and then the plea is
not accepted. Thus, for example, if a defendant pleaded guilty, and
that guilty plea were overturned by an appellate court on the grounds
that it was coerced, the government could then prosecute the defendant
for perjury on the ground that he said he was guilty. Similarly, if
the defendant and the prosecutor reach an agreement agout a plea, and
the trial judge rejects that plea bargain agreement, the prosecution can
then go after the defendant for perjury.

In my opinion, this rule will undermine—not facilitate—plea bar-
gaining.

B. CoMMITTEE IMPROVEMENT

Despite a number of highly objectionable provisions, the proposed
rules on the whole represent a substantial improvement over the rules
presently in effect. This is mainly due to the work of the Subcommit-
tee on Criminal Justice, chaired by Congressman Hungate.

The improvements in this bill include the following : expanding the
defendant’s pre-trial discovery rights without jeopardizing his right
to stand silent (Rule 16(b)) ; expanding the warnings the court must
give a defendant prior to accepting a guilty plea (Rule 11(c)) ; pro-
hibiting the use, at trial, of a withdrawn alibi for impeachment pur-
poses (Rule 12.1(f)) ; prohibiting the admission of statements made
by a defendant to a court-appointed psychiatrist before the jury which
determines guilt, until after guilt has been determined (Rule 12.2(c)) ;
permitting a defendant (at the discretion of the court) to introduce
testimony challenging the validity of information contained in a pre-
sentence revort (Rule 82(c) (3) (A)) ; requiring the court to give a de-
fendant adequate warning before removing him from the courtroom
for disruptive conduct (Rule 43(b) (2)) ; requiring the government to
pay the cost of a deposition and of the transcript of a deposition which
is taken at the instance of the government or an indigent defendant
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(Rule 15(c)) ; and narrowing the work product exception by conform-
ing the definition of work product in eriminal cases to that contained
in the Federal Rules of Civil Procedure (Rules 16(a)(2) and
16(b) (2)).

C. CoxcLusioN

’{here is no doubt that this bill, if enacted, will provide a substan-
tially better'set of rules of Criminal Procedure than the versionh pro-
posed by the Judieial Conference. It is unfortunate, however, that we
are presented with only those two options. . S
In my judgment, the statutory procedures for promulgating these
rules—the Enabling Acts—ought to be revised. Otherwise, we will
continue to get rules that have been fashioned by the Judicial Confer-
ence without adequate debate, discussion, or even after-the-fact ex-
planation. The Supreme Court will continue to act asa rubber stamp.
Congress will again be put in the position of having to take afirmative
action to modify proposed rules or prevent them from going into effect.
What is at stake is not merely housekeeping rules for federal courts.
Procedural rights, particularly in eriminal cases, are an ultimate guar-
antee of a free society. ' _~ -
- e ' Evizasers HovrzaaxN.,
Ropert F. DrINax:

SUPPLEMENTAL VIEWS OF MESSRS. WIGGINS, HYDE,
MANN, RUSS0, HUTCHINSON, McCLORY, RAILSBACK,
DANIELSON, BUTLER, COHEN, MOORHEAD, ASH-
BROOK, KINDNESS, AND HUGHES- o

The Supreme Court of the United States, acting through the
Judicial Conference, carries on a continuous evaluation of the effec-
tiveness of the Federal Rules of Criminal Procedure pursuant to sec-.
tion 331 of Title 28 of the United States Code. The Supreme Court
formulateés amendments to the Rules which are communicated to Con-
gress by the Chief Justice. Such amendments take effect in 90 days un--
less Congress acts to rescind, modify or delay them. 18 U.S.C. 3771,
3772, , ' s :
The amendments we consider here were communicated on April 22,
1974. The 90 day effective date was delayed until August 1, 1975, by
Public Law 93—361, An important reason for that delay was that the
Attorney General of the United States, in a letter to the Judiciary
Committee on June 17, 1974, stated that certain proposed changes to
Rules 4, 9 and 16 were highly objectionable to the Department of
Justice,

The Subcommittee on Criminal Justice and the full Judiciary Com-
mittee have carefully considered all of the Supreme Court amendments
and have amended many of them. Those modifications are reflected in
H.R. 6799 which, in large part, has our complete support.

However, we are constrained to strongly object to the amend-
ments proposed in H.R. 6799 to Rules 4, 9(a) and the inclusion of
Rule 16(a) (1) (E). We agree with 90 of the 94 United States Attor-
neys that these modified Rules will be “injurious to the administration
of justice.”

Ruowr 4

ARREST WARRANT OR SUMMONS TPON COMPLAINT
Rue 9

WARRANT OR SUMMONS TUPON INDICTMENT OR INFORMATION

The existing Rule 4 provides that, if a U.S. Magistrate determines
that probable cause exists that a certain person committed a federal
crime, the Magistrate shall issue a warrant for the person’s arrest.
Existing Rule 9 provides that, when a grand jury returns an indict-
ment, or if an information supported by oath, states a certain person
committed a federal crime, the court shall issue a wrrant for that de-
fendant’s arrest. In these cases, the United States Attornev has the
discretion to request that a summons, instead of a warrant, be issued
for the defendant. : o
' (3
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The Supreme Court proposes that both Rules be changed so that,
upon a finding of probable cause or after the return of an indictment
or information, a summons for the appearance of the named defendant
shall issue unless the United States Attorney can present “good cause”
for the issuance of a warrant of arrest,

Neither the Committee nor the Supreme Court has come to grips
with defining what factors, reasons, or standards should predicate an
arrest rather than a summons, so that the words “good ecause” have no
defined meaning. Xvery United States Magistrate and district judge
will be on his own to determine the meaning of “good cause.”

However the judiciary copes with the problem of defining “good
cause”, the proposed amendments will increase the use of summonses
in lieu of arrest warrants. This change of procedure will have the
following undesirable results:

(1) The existing serious problem of fugitivity among individuals
charged with federal felonies will be signficantly exacerbated. In the
District of Columbia, 20 to 25 percent of the persons charged with
felonies are fugitives. Furthermore, defendants, never before charged
with crimes, may flee before the government can photograph and
fingerprint them, which will make their apprehension extremely diffi-
cult. And further, there is no federal statute which prohibits flight
to avoid prosecution for a federal crime. Defendants who flee after re-
ceiving a summons and remain fugitives for a sufficient period to make
impossible the presentation of the case for which they were originally
charged, can never be prosecuted. Under existing law and procedure,
such defendants are prosecuted under the bail-jumping statute. 18
T.8.C. 3150, Defendants only served summonses are not arrested and
so are not released on bail. ,;

(2) Alerting defendants to the fact they are charged with federal
crimes by mailing them a summons will afford them the opportunity to
secrete and destroy evidence, to get rid of stolen property, and to dis-
pose of firearms, narcotics or other incriminating evidence or contra-
band they might normally carry on their peson. Valid seaches incident
to arrest, which are extremely helpful to law enforcement, will be
sharply cut back. ; '

(3) Federal law enforcement agents have the right to arrest, without
a warrant, any person the agent has probable cause to believe has
committed a federal crime. Because the changes in these Rules will
make the agent’s duties more difficult, more dangerous and less produe-
tive, it can be expected that they will by-pass warrant procedures and
arrest without warrants. This is highly undesirable since now both
the U.S. Magistrate and U.S. Attorney review the sufficiency of the
agent’s probable cause. Without this review, there will be more illegal
arrests, more suppression of evidence and more criminal cases lost be-
cause of carelessness or error. Lo

Finally, a word about the operation of the criminal justice system.
These amendments will cause addresses to be ascertained, summons
to be prepared, mailed or served or both; only to have to later prepare,
issue, and serve arrest warrants for the same individuals. Magistrates,
Assistant U.S. Attorneys. federal agents, witnesses, marshals, and
others will be sitting around waiting for defendants who don’t appear
at the appointed times. If there ever was a time not to burden this

rs
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system with new paperwork, procedures, and delays, this is that time.
We believe that point was clearly made when just six months ago, the
Speedy Trial Aet of 1974 was debated and enacted.

Ruwe 16

DISCOVERY AND INSPECTION

. Under the existing Rules regarding pretrial discovery, a defendant
In a erinunal case does not have the right to know the names of the
witnesses that the goverenment will call to testify against him until
they take the witness stand. o

. _ The Supreme Court proposed that the defendant would have the
right to the names and addresses of all witnesses the United States
Attorney plans to call shortly after that defendant is indicted. The
Department of Justice testified that, among other objections:

The: consequences of such a Rule are both dangerous and
frightening in that government witnesses and their families
will even be more exposed than they now are to threats,
pressures, and: physical harm. )

The Committee has amended that proposal to provide that such
names and, addresses shall be given to the defendant “threc days in
advance of trial.” While this modification makes subdivision (a) (1)
(E). less onerous, it is still totally unacceptable in our opinion.

Those whp«su[l)m};onb this Rule have apparently reached the remark-
able conclugions that.a defendant’s right to expanded pretrial discovery
is more. important than the physical safety of witnesses to crimes.

In testimony before: the Subcommittee s panel of United States
Attorneys vigorously opposed the pretrial disclosure of witness lists
on three basic grounds:

(1) They cited and documented hundreds of instances in virtually -
every judicial district in the United States where, under existing Rules,
government witnesses are murdered, threatened or suborned to com-
mif perjury.

(2) The prosecutors explained that many citizens are hesitant to
come forward and report crime or testify at criminal trials becanse
they fear retribution from the defendant. To identify them to criminal
defendants before a trial will greatly enhance this climate of fear
of reprisal. The U.S. Attorneys contend, and we agree, that to make
this “fear of getting involved” worse, is not only unwise, it is un-
reasonable. ’

(3) Providing a defendant with a witness list, in addition to all
of the other evidence he will receive pursuant to the new expanded
right of discovery found in these E)roposals, will give him a reasonably
clear understanding of the details of the government’s case. A trial
should be a search for truth and not a game. Unscrupulous defendants
will use this information to shape their tactics and defenses to fit
every configuration of the government’s case. Unserupulous defendants
will forego certain defenses, gear their case to cultivating reasonable
doubt, and will be generally safeguarded from tripping themselves up.

The Supreme Court recognizes the dangerousness of this Rule,
but argues that, if the government believes a witness may be killed or
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intimidated. it can take that witness’ sworn disposition for use at trial.
This is a hollow safeguard because, among other problems, depositions
are taken only after notice. A defendant will have ample time to kill
or intimidate the witness before the deposition can be taken. The
Supreme Court also points out that, if the government fears for the
safety of its witnesses, it can seek a protective order and if it is suc-
cessful in obtaining it, not turn the names of witnesses over to the
defendant. This provision will be unworkable in the great majority
of cases because the government doesn’t know until it is too Jate that
a certain defendant was capable of murder or subornation of perjury.

CoxcLusioN

For the reasons stated above, we, the undersigned, believe that
the proposed amendments to Rules 4, 9(a) and 16, objected to in
detail above, be rejected and that the existing Rules and Procedures
be continued.

Crarres E. Wiecins.
Henry J. HyoE,
James R. Mann.
Marriv A. Russo.
Epwarp HurcHINSON.
Roeerr McCrory.
Tom RAILSBACK.
Georee DANIELSON.
M. Carowrrty. BUTLER.
Wnuiau S. Conex.
Carvros J. MooraEAD.
Jorx M. AsHBROOK.
Taomas N, Kinpxess.
Wrraam J, Hoeuss.
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FEDERAL RULES OF CRIMINAL PROCEDURE
AMENDMENTS ACT OF 1975

Jury 28, 1976.—Ordered to be printed

Mr. McCreLLAN, from the committee of conference,
submitted the following

CONFERENCE REPORT
[To accompany H.R. 6799]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the Senate to the bill (H.R. 6799) to
a})prove certain of the proposed amendments to the Federal Rules
of Criminal Procedure, to amend certain of them, and to make certain
additional amendments to those Rules, having met, after full and
free conference, have agreed to recommend and do recommend to
their respective Houses as follows: '

That the House recede from its disagreement to the amendment of
the Senate and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following:

That this Act may be cited as the “Federal Rules of Criminal Procedure
Amendments Act of 1975 .

Sgc. 2. The amendments proposed by the United States Supreme Court
to the Federal Rules of Criminal Procedure which are embraced in the
order of that Court on April 22, 1974, are a,pg'oved except as otherwise
provided in this Act and shall take effect on December 1, 1976. Ezcept
with respect to the amendment to Rule 11, insofar as it adds Rule 11(e)(6),
which shall take effect on August 1, 1975, the amendments made by section
3 of this Act shall also take effect on December 1, 1975.

Skc. 3. The Federal Rules of Criminal Procedurs, as amended by the
amendments that were proposed by the United States Supreme Court to the
Fed Rules of Criminal Procedure which are embraced by the order of

Hourt on April 22, 1974, are further amended as follows:

@R Bule 4 is amended by striking out subdivisions (a), (8), and (c),

and wmaeriing in liew thereof the following:

$7-010
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“ £.—If it appears from the complaint, or from an affidavit
or af;izij:i‘isv_‘;ill\;% wighf the cggzplag@;, that there is €Z;robazble c%;e;se to belp,evé
that an offense has been commitied and that the Afendant has committe

it @ warrant for the arrest of the defendant shall issue to any og}icgr
authorized by law to execute it. Upon the request of the a,zt‘?meyhfor the
government @ Summons instead of a warrant shall issue. X ore dfe .azd one;
warrant or summons mey issue on the same complam%al lf@ ofendan,
fails to appear in response to the summons, @ warﬁéant 5 wt;,m%e based
“(b) PROBAB;%& Osvgz.—},}TlIw ﬁn'dmga :tf’?robwb e cause may
evidence in whole or in part.”.
upgg) kﬁﬁ?g is further amended by redesignating subdivision Ed)) as ((é%

(3) Rule 4 is further amended by redesignating subd;gzswn Zle as (d),
and paragraph (3) of such subdivision s amended to read as fo o'otus. e

“(%) Manyer.—The warrant shall be ezecutgd by the arres OJ; th
defendant. The officer need not have the warrant in ks possessw? ;LO thi

time of the arrest, but wpon request he shall show the wa,r:t“(mt 0 the
defendant as soon as posfsi%. If / f;gic%oiz neei %@:m thf} gcgz;%d ;nt o}'
possession at the time of the arrest, ie en wform, the Ao e
the offense charged and of the fact that @ werrant has, swued. e
summons shall be served upon @ defendant by delivering @ copy pom

g 4 dwelling house or usual place of abo
personally, or by leaving 1 at his L : ualplace of b0

ith, of suitable age and discretion then resuding 10
%tgtf{}gﬁgg g} the sge?gmgm a,tzg thefd\;{em;iam’s last known address.” .

« 's amended to read as fotlows:

‘( @aﬁ?ﬁigjﬁcgﬁ Upon the request of the attorney Jor the ’iqofzgemmezf
the cour shall isous  warrant or each deendont hoghel B 1) Ch
tion, if it is supported by oath, or vn e v g .f Ths clert o e
a summons instead of @ warrant wpon the request ¢ rmey for he

coetion of the court. Upon like request or directon
g%%iﬁ%ﬁ%ﬁfﬁﬁ? wa{mm or sumw?ons for the same defendant. I{:}i’;
shall deliver the warrant or summons to the marshal or other pf:;s* on
authorized by law to execute or serve 1. If a dej’e’ndant fails to appe
:resg)anse to the summom?,zge chmtzormzii i?lf o;;og;)bi: .
is ame e 8 )

‘fi G)Rj’;l;t'llé%);(f DEereNpantT.—Before accepling @ plea ng{é gydty ;};
nolo contendere, the court must address the defendant perso ¢ {7 gg %&1;/ '
court and inform him of, and determine that he understands, the {%) wi ge

(1) the nature of the charge to which the plea s o Wiwi the
mandatory minimum penalty gromded by low, if any, @
mazimum possible (&malty provided by law; and hat he has

«(2) if the defendant s not represented by an attorney,m e has
the right to be represented by an attorney at every stage chl / e grmsmt
ing against him and, if necessary, one will be appownted to rep
him; and ) . o that

“ ht to plead not guilty or to persist wn th

lea(%)f g}‘ zishfd];gﬁd%een madez,) and that he has the right t;} be trie fl
f a jury and at that trial has the right to the assistance o hqoume ,
the right to confront and cross-eramune winesses fzzga?et m, an
the right not to be compelled to incriminate himself; an il mot be

“(4) that if he pleads guilty or nolo contendere there ::te Lbe @
Further trial of any kind, slo tkaé by pleading guilty or nolo co

; ight to a trial; an
e ﬁfgfeghibf ZfL%LZ pleads guilty or nol;i 'cin;;n%, tl};fz 52}»?{&2&1@{;%@
i 1 t the offense to whe pleaded,
Z’gsnw%%sttg?; Qc:g;?ions ufrger oath, on the record, and in the presence
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of counsel, his answers may later be used against him in a prosecution
Jor perjury or false statement.”’

{6). Bule 11(e)(1) is amended to.read as follows:

“(1) INn Gexerar.—The attorney for the government and the attorney
for the defendant or the defendant when acting pro se may engage in
discussions with a view toward reaching an agreement that, upon the
entering of a plea of guilty or nolo contendere to a charged offense or to a
)eegfer or related offense, the attorney for the government will do any of the
ollowing:

. “(A) move for dismissal of other charges; or
“(B) make a recommendation, or agree not to oppose the defend-
ant’s request, for a particular sentence, with the ~un5¢rstan<iing that
such recommendation or request shall not be binding wpon the court; or
f“’SC’) agree that a specific sentence is the appropriate dispogition
of the case.
The court shall not participate in any such discussions.”.

(7) Rule 11{e)}(2) is amended to read as follows:

“(2) Norrce oF Svcn Acrrement—If a plea agreement has been
reached by the parties, the court shall, on the record, require the disclosure
o{ the agreement in open court or, on a showing of good cause, in camera, at

‘the time:the plea is offered. Thereupon the court may accept or reject the
‘agreement, or may defer 1t decision as to the acceptance or rejection until
there has been an opportunity to consider the presentence report.”.

(8) Rule 11(e)(8) is amended to read as follows:.

“(8) AccepTANCE OF 4 PLEA AGREEME NT.—IF the court accepts the
plea agreement, the court shall inform the defendant that it unll embody in
the judgmfpt and sentence the disposition provided for in the plea

cement.”’.

(9) Rule 11(e)(4) 18 amended to read as follows:

“(4) Rerecrion or A PLra Aereement.—If the court rejects the plea
agreement, the court shall, on the record, inform the parties of this fact,
adwvise the defendant personally in open court or, on a shounng of good
cause, . camera, that the court is not bound by the plea agreement,
afford the defendant the opportunity to then withdraw his plea, and advise
the defendant that if he persists in his guilty plea or plea of nolo con-
tendere the disposition of the case may be less favorable to the defendant
than that contemplated by the plea agreement.”.

(10) Bule 11(e)(6) is amended to read as follows:

“(6) INADMISSIBILITY OF PLEAS, OFFERS OF PLEAS, AND RELATED
Srarements.—Ercept as otherwise provided in this paragraph, evidence
of a plea of guilty, later withdrawn, or a plea of nolo contendere, or of an
offer to plead gurlty or nolo contendere to the crime charged or any other
crime, or of statements made in connection with, and relevant to, any of
the foregoing pleas or offers, 1s not admissible in any civil or eriminal
proceeding against the person who made the plea or offer. However,
evidence of a statement made in connection with, and relevant to, o plea
of guilty, later withdrawn, a plea of nolo contendere, or an offer to plead
guty or nolo contendere to the crime charged or-any other crime, is
admassible in a criminal proceeding for perjury or false statement if the
statement was made by the defendant under oath, on the record, and in
the presence of counsel.”

(11) Rule 12(e) is amended to read as follows:

“(e) Rurive on Morrox.~—A motion made before trial shall be deter-

mined before trial unless the court, for good cause, orders that it be deferred
Jor determination at the irial of the general issue or until after verdict,
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but no such determination shall be deferred if a party’s right to appeal is
adversely affected. Where factual issues are involved in determining @
motion, the court shall state its essential findings on the record.” .

(12) Rule 12(h) 18 amended, to read as follows:

“(h) EFFECT OF Dereruiy arion.—If the court grants a motion based
on a defect in the institution of the prosecution or in the indictment or
information, it may also order that the defendant be continued in custody
or that his bail be continued for a specified time pending the filing of a
new indictment or information. Nothing an this rule shall be deemed to
affect the provisions of any Act of Congress relating to periods of
Limitations.”. ‘

(18) Rule 12.1 s amended to read as follows:

«RuLr 12.1. NorickE oF ALIBI

“(a) NorIicE BY Drrexpant.—Upon written demand of the attorney
for the government stating the time, date, and place at which the alleged
offense was committed, the defendant shall serve within ten days, or at
such different time as the court may direct, upon the attorney for the
government a_written notice of his intention to offer @ defense of alibu.
Such notice by the defendant shall state the specific place or places at
which the defendant claims to have been at the time of the alleged offense
and the names and addresses of the witnesses upon whom he intends to
rely to establish such alibi.

“(b) D1scLOSURE OF INFORMATION AND Wiryess.—Within ten days
thereafter, but in no event less than ten days before trial, unless the court
otherwise directs, the attorney for the government shall serve upon the
defendant or his attorney @ writlen, notice stating the names and addresses
of the witnesses upon whom the government intends to rely to establish
the defendant’s presence at the scene of the alleged offense and any other
witnesses to be relied on to rebut testimony of any of the defendant’s alibi
witnesses.

«“(¢) Conrinuineg Dury To Discrose.—If prior to or during trial, a

arty learns of an additional witness whose wdentity, if known, should

ve been included in the information furnished under subdivision (@)

or (b), the party shall promptly notify the other party or his attorney of the
existence and identity of such additional witness. :

“(dy Farcvre To Compry.—Upon the failure of either party to
comply with the requirements of this rule, the court may exclude the
testimony of any undisclosed witness o ered by such party as to the
defendant's absence from or presence at, the scene of the alleged offense.
Z’l}a;zsl jfule shall not limit the right of the defendant to testify in has own

ehalf.

‘“(¢) Exceprions.—For good cause shown, the court may grant an
eﬁeption to any of the requirements of subdivisions (a) through (d) of this
rule.

“(f) INADMISSIBILITY OF Wiraprawn Arisr—Evidence of an inten~
tion to rely upon an alibi defense, later withdrawn, or of statements made
in connection with such intention, 18 not admissible in any civil or criminal
proceeding against the person who gave notice of the intention.”.

(14) Rule 12.2(c) is amended to read asIfollows:

“(c) PsycHIATRIC EEXAMINATION.—IT an appropriate case the court
may, upon motion of the attorney for the government, order the defendant
to submit to a psychiatric examination by a psychiatrist des nated for
this purpose in the order of the court. No statement made by the accused

5

in the course of any examination j 2
2 CoU X on provided for by this rule, wh
ZZ%;Z?@%L s%lg be with_or without the consent %f the cchsgz)l ezmzﬂiﬁ
e nc - . J .
admilied proceeding.‘i’.agmmt the accused on the issue of guilt in any
‘(‘1( (33 1%%; 15 (%) 18 ame’r%bd to read as follows:
Vaen Taxen.—Whenever due to exceptional circumstanc
% case it 18 n the interest of justice that the testimony of a prospeejti%
v ness of a party be taken and preserved for use at tral, the court may
v }Jon 7’r;otu_m of such party and notice to the parties order that testimony
sue d'wztness be taken by deposition and that any designated book
papjr, document, record, recording, or other material not privileged be
g:)ro 'uceb g;t the same time and place. If a witness is committed for fail’ure
fo ‘?@ve al to appear to testify at @ trial or hearing, the court on written
de;) ;L):%igfn t%z 'ctljlzliness X}tbd %%ondnotice to the parties may direct that his
2 en. er the it )
ey e AAfier eposition has been subscribed the court

(16 Rule 15(b) is amended to read as follows:

“@) Norice or Ta —Th, ; it
is 1o be 1ok o {KING. ¢ party at whose instance a deposition
i 1o be len shall give to every party reasonable written notice of the
bime gdd place for taking the deposition. The notice shall state the name
o hress of each person to be examined. On motion of a party upon
w otm the notuce 1s served, the court for cause shown may ezteng or shorten
! ui‘ ] ;Zle (;)fr ;hci?gzdthe tplg,ca?l fgr ta,kmgdthe deposition. The officer having

ly of ant s e notified of the time and place set for th
g:czmmatwn and shall, unless the defendant waives in £Mting th{a‘ :‘ighi

b t;w present, produce him at the examination and keep him in the presence

o ih %tnj-.?&‘ during the ezamination, unless, after being warned by the

0}1@7}; t ]: sruptive conduct will cause him to be removed from the place

'ust'e ttz ing of the deposition, he persists in conduct which is such as to
,ngﬂ;fg}/m 8 }l:emg excluded from that place. A defendant not in custody
shall I 722 rﬁn : Zf};’fz a)z I;)e zj){es;ng at Ifhe examination upon request subject

e fized by the court, but his failure absent
f&’t;}fe slz:)iy)’n:, to appear after notice and tender of ea:pj;nses in accg'dg,g:::i

" ansuObz'zz‘zz_on gc) ;)a,f this rule shall constitute a waiver of that right and
right.gl’. jection to the taking and use of the deposition based upon that

‘(‘I( Q gjﬁ’e 15(c) s aEmended to read as follows: »

_ MENT OF ExprENses.—Whenever a deposition is taken at th
zzzg%e of tzz government, or whenever a deposition s taken at thi
instdr ¢ q{.a, efendant who is unable to bear the expenses of the taking of
the ¢ go):% z:)in, the court may direct that the expense of travel and subsist-
ence t(I’z / the g}‘emnd%nt and Ins attorney for attendance at the ezamination
and the e transcript of the deposition shall be paid by the govern-

(18) Rule 15(e) is amended b ket ; ISt
; L 1 by striking out “as defined in subd

(9 igfb t;ns rule” and inserting in lieu thereof thejji'ollowing? “;?s 1’:33

ava(,l g) sztgi 18 defined in Rule 804(a) of the Federal Rules of Evidence’.
7 Rule 15(g) s deleted and subdivision (h) is redesignated as (g).
) I 1;1 § IS();'E:L) (1)(A) s %nended to read as follows:

TEMENT OF DEFENDANT.— Upon request of a defendant
th;f tgovern}:r.zent shall permit the defendant to iqquspectfand {opy or
gl eo c(l)gm;z,pil > any releqant written or recorded statements made by
the e{e cznt, or copies thereof, within the possession, custody or
con rol of the government, the existence of whach is known, or by the

reise of due diligence may become known, to the attorney for the
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] ent
. the substance of any oral statement which the governm
gzz%%ﬁiﬁte: in evidence at the trial made by the defendant whetth:;‘;
before or after arrest in response to interrogation by any Pw;f?zntesti-
Enown to the defendant to Z?e a government agent; and recor ;we 4 s
mony of the defendant before a grand jury which relates to t flense
charged. Where the defendant is a corpomttu}vi; p&?gggg}gp, ;;m @
: ion, the court may grant U , ;
j:grtb*io% %g;ctw%eé?y of relevant recordedhetet.spzmon kqf tg;gmouz;negz
’ ; at the time of his ,.
before a grand jury who (1) was, n s, festimonty 10
3 officer or employee as to have been adle legaily
fﬁu?ité‘%nagagg i%?zgespect to conduct cons?itut?,ng hti% ogbeqz,}ii, :z)l?;‘,e .
he time of the offense, personaily wnvo
z%aﬂféuig i:oiw,s;itutinf the offense and so situated as an oﬁci?‘; t(;;‘
employee as to have geen able legally to bind the defendant in resp
that a%eged conduct in which he was involved. .
(21) Rule 16(a) (1)(B) is amended to read as follows:. + of the de-
«“(B) DEFENDANT'S P}ﬁ?ff RE?%R?.;‘}“}/U@%Z n?;équssugh e ot
nish to the
Jendar, e gqvemment iy . s 18 within the possession, custody,
~“his prior criminal record, if any, as 1 he possession, cusEICH
ernment, the existence of which 18 )
gf:eeggetfggs%jt ,&euegzi?iiligeme may become known, to the attorney for the

government,” . . J Hows:
D) is amended to read as follows:
(#8) ‘1‘%&% %)‘glggg 02? EXAMINATIONS AN;;L {fjcws&-—n?;ggnf;%égs; 73;
it the defenda ¢
a defendant the government shall perm lefendant to inepe
raph any results or reports of physieal ¢ 7
%31%1:)% ?)fgﬁzogf sféienti}!ic tests or jxpemmeﬁs,iogfctt)geg ei)he?;f:{é gh?;b};
are within the possession, custody, or COTATO wernmen /! e
] weh 4 by the exercise of due dilrgenc
existence of which s known, or 0y e diligence %,
o the attorney for the government,
f:%kgo 1?12’ preparation of the defense or are intended for use by
the government as evidence in chief at the trial.”.

(23) Rule 16(a)(1)(E) is deleted.

() Rule 16(6) (1) (A) is amended to read as Jollows: . = g oy

“ vMENTS AND TANGIBLE OBIECTS.— .
re (el.‘sit)s é)igc%osme under subdivision (@) (1) (C) or (D)hOJ:i f?;; (%?
uggn compliance with such request by the government, the de ;

on request of &

POSSESSLON, cuslody, or control

7 ] Lows:
1(B) is amended to read as follo
#) 5?8% Ilgg}o(m)’s( o)zr EXAMINATIONS AND TESTS.——-D
requests disclosure under subdivision (@)(1)(C) or )
wPON: co'm,%)
gg(; i’%upe; or photograph any results or reports ¢

inations and of scientific tests or expervments made in connec-

examanations

) : ! i eof, within the Possession
tion it the Bt b co%iﬁé?:ﬁdgm intends to introduce

or control of the defendant, which &

i ent to inspect
e government, shall permat the governm
and copy or ,phgtogmph books, papers, documents, photographs,

b j which are within the
tangible objects, or copies or port?(;}niktehegi;{;?}ddm ore within e

defendant intends _to introduce as evidence in chief at the tral.”.
If the defendant
of this rule,
liance with such request by the government, the defendant,

i rpment to inspect
of the government, shall permit the gt))(v; e o mental
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as evidence in chief at the trial or which were prepared by a witness
whom the defendant intends to call at the trial when the results or
reports relate to his testimony.”.

(26) Rule 16(b)(1)(C) 18 deleted.

(27) Rule 16(c) is amended to read as follows:

“(¢) Conrinvine Dury To Discrose.—If, prior to or during trial, a
party discovers additional evidence or material previously requested or
ordered, which is subject to discovery or inspection under this rule, he shall
promptly notify the other party or his attorney or the court of the existence
of the additional evidence or material.”.

(28) Rule 16(d)(1) is amended to read as follows:

“(1) Prorecrive anp Mopiryine OrpErs.—Upon a sufficient show-
ing the court may at any time order that the discovery or inspection be
denied, restricted, or deferred, or make such other order as is appro-
prigte., Upon motion by a party, the court may permit the party to make
such showing, in whole or in part, in the form of a written statement to be
inspected by the judge alone. If the court enters an order granting relief
following such an ex parte showing, the entire text of the party’s statement
shall be sealed and preserved in the records of the court to g?e made available
to the appellate court in the event of an appeal.”.

(29) Rule 17(£)(2) is amended to read as follows:

“(2) Prace.—The witness whose deposition s to be taken may be
required by subpoena to altend at any place designated by the trial court,
taking into account the convenience of the witness and the parties.”.

{(30) Rule 20(d) is amended to read as follows:

“(dy JoveniLes.—A juvenile (as defined n 18 U.8.C. § 6031) who
is arrested, held, or present in a district other than that in which he is
alleged to have commatted an act in violation of a law of the United Siates
not punishable by death or life imprisonment may, after he has been
advised by counsel and with the approval of the court and the United
States attorney for each district, consent to be proceeded against as a
Juvenile delinguent in the district in which he is arrested, held, or present.
The consent shall be giwen in writing before the court but only after the
court has apprised the juvenile of his rights, including the right to be
returned to the district wn which he is alleged to have commitied the act,
and of the consequences of such consent.”.

(81) Rule 32(a){I) is amended to read as follows:

“(1y Imposirion or SENTENCE.—Sentence shall be imposed without
unreasonable delay. Before imposing sentence the court sholl afford counsel
an opportunity to speak on behalf of the defendant and shall address the
defendant personally and ask him if he wishes to make o statement in his
own behalf and to present any information in mitigation of punishment.
The attorney for the government shall have an equivalent opportunity to
speak to the court.”.

(82) Bule 32(c)(1) is amended to read as follows:

“(1) Wnen Mapz—The probation service of the court shall make a
presentence investigation and report to the court before the imposition of
sentence or the granting of probation wnless, with the permission of the
court, the defendant waives a presentence investigation and report, or
the court finds that there is in the record information sufficient to enable
the meanangful exercise of sentencing discretion, and the court explaing
this finding on the record.
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“The report shall not be submitted to the court or its contents disclosed
to anyone unless the defendant has pleaded guilty or nolo contendere or
has been found guilty, except that a judge may, with the written consent
of the defendant, inspect @ presentence report at any time."”.

(38) Rule 32(c)(3)(A) is amended to read as follows:

“(A) Before imposing sentence the court shall upon request
permit the defendant, or his counsel if he is so represented, to read
the report of the presentence investigation excluswe of any recom-
mendation as to sentence, but not fo the extent that in the opinion of
the court the report contains diagnostic opinion which might seriously
disrupt @ program of rehabilitation, sources of information obtained
upon a promase of confidentiality, or any other wnformation which,
if disclosed, might result in harm, physical or otherwise, to the de-
Jendant or other persons; and the court shall afford the defendant or
his counsel an opportunity to comment thereon, and, at the discretion
of the court, to wntroduce testimony or other information relating to
any alleged factual inaccuracy contained in the presentence report.”.

(84) Rule 32(c)(3)(D) is amended to read as follows:

“ID) Any copies n?if the presentence investigation report made
available to the defendant or his counsel and the attorney for the
government shall be returned to the probation officer immediately
Jollowing the imposition of sentence or the granting of probation,
wnless the court, in its discretion otherwise directs.”.

(35) Rule 43(b)(2) 1s amended to read as follows:

“(2) after being warned by the court that disruptive conduct will
cause him to be removed from the courtroom, persists in conduct
which is such as to justify his being excluded from the courtroom.”.

And the Senate agree to the same.

JorN L. McCrLeLLaN,
Puiir A. Harr,
JAMES ABOUREZE,
Romax L. Hruska,
Hvuaen Scorr,

Managers on the Part of the Senate.

- James R. Maxy,
Ray THoRNTON,
Marmin A. Russo,
Crarres E. WiceIns,
Hewnzry J. Hypg,
Managers on the Part of the House.

K,

?
i

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The managers on the part of the House and the Senate at the
conference on the disagreeing votes of the two Houses on the amend-
ment of the Senate to the bill (H.R. 6799) to approve certain of the
proposed amendments to the Federal Rules of Criminal Procedure,
to amend certain of them, and to make certsin additional amendments
to those Rules, submit the following joint statement to the House
and the Senate in explanation of the effect of the action agreed upon
by the managers and recommended in the accompanying conference
report:

The House and Senate conferees met twice to resolve the differences
between the House and Senate versions of H.R. 6799. As a result of
these meetings, the Managers on the part of the House and the
Managers on the part of the Senate have resolved all differences
between the two versions of H.R. 6799.

The conferees agreed to several technical, perfecting and nonsub-
stantive changes made by the Senate amendment. In addition, the
Conferees made a few technical and nonsubstantive changes in the
Senate amendment. The Conference, besides adopting these tech-
nical, perfecting and nonsubstantive changes, adopted the following
provisions:

Rule 4(e)(3)

Rule 4(e)(3) deals with the manner in which warrants and sum-
monses may be served. The House version provides two methods for
serving a summons: (1) personal service upon the defendant, or (2)
service by leaving it with someone of suitable age at the defendant’s
dwelling and by mailing it to the defendant’s last known address. The
Senate version provides three methods: (1) personal service, (2)
service by leaving it with someons of suitable age at the defendant’s
dwelling, or (3) service by mailing it to defendant’s last known address.

The Conference adopts the House provision.

Rule 11(c)

Rule 11(¢) enumerates certain things that a judge must tell a
defendant before the judge can accept that defendant’s plea of guilty
or nolo contendere. The House version expands upon the list originally
groposed by the Supreme Court. The Senate version adopts the

upreme Court’s proposal.
he Conference adopts the House provision.

Rule 11(e){1)

Rule 11(e) (1) outlines some general considerations concerning the
plea agreement procedure. The Senate version makes nonsubstantive
change in the House version.

The Conference adopts the Senate provision.

9
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Rule 11(e)(6)

Rule 11(e)(6) deals with the use of statements made in connection
with plea agreements. The House version permits a limited use of pleas
of guilty, later withdrawn, or nolo contendere, offers of such pleas,
and statements made in connection with such pleas or offers. Such
evidence can be used in a perjury or false statement prosecution if the
plea, offer, or related statement was made under oath, on the record,
and in the presence of counsel. The Senate version permits evidence
of voluntary and reliable statements made in court on the record to
be used for the purpose of impeaching the credibility of the declarant
orin a gerjury or false statement prosecution.

The Conference adopts the House version with changes. The Con-
ference agrees that neither a plea nor the offer of a plea ought to be
admissible for any purpose. The Conference-adopted provision, there-
fore, like the Senate provision, permits only the use of statements
made in connection with a plea of guilty, later withdrawn, or a plea
-of nolo contendere, or in connection with an offer of a guilty or nolo
contendere plea. ; ‘

Rule 12.2(c)

Rule 12.2(c) deals with court-ordered psychiatric examinations.
The House version provides that no statement made by a defendant
during a court-ordered psychiatric examination could be admitted in
evidence against the defendant before the trier of fact that determines
the issue of guilt, prior to the determination of guilt. The Senate
version deletes this provision.

The Conference adopts a modified House provision and restores to
the bill the language of H.R. 6799 as it was originally introduced.
The Conference-adopted language provides that no statement made
by the defendant during a psychiatric examination provided for by
the rule shall be admitted against him on the issue of guilt in any
criminal proceeding.

The Conference believes that the provision in H.R. 6799 as originally
introduced in the House adequately protects the defendant’s fifth
amendment right against self-incrimination. The rule does not pre-
clude use of statements made by a defendant during a court-ordered
psychiatric examination. The statements may be relevant to the
issue of defendant’s sanity and admissable on that issue. However, a
limiting instruction would not satisfy the rule if a statement is so
pr&gudmml that a limiting instruction would be ineffective. Cf. practice
under 18 U.5.C. 4244. .

Rule 15(g)

Rule 15 deals with the taking of depositions and the use of deposi-
tions at trial. Rule 15(e) permits a deposition to be used if the witness
is unavailable. Rule 15(g) defines that term.

The Supreme Court’s proposal defines five circumstances in which
the witness will be considered unavailable. The House version of the
bill deletes a provision that said a witness is unavailable if he is
exempted at trial, on the ground of privilege, from testifying about the
subject-matter of his deposition. The Senate version of the bill, by
cross reference to the Federal Rules of Evidence, restores the Supreme
Court proposal.

The Conference adopts the Senate provision.

*u
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Rule 16
Rule 16 deals with pretrial discovery by the defendant and the
overnment. The House and Senate versions of the bill differ on
ule 16 in several respects.

A. Reciprocal vs. Independent Discovery for the Government.—The
House version of the bﬂf) provides that the government’s discovery
is reciprocal. If the defendant requests and receives certain items
from the government, then the government is entitled to get similar
items from the defendant. The Senate version of the bill gives the
government an independent right to discover material in the
possession of the defendant.

The Conference adopts the House provisions.

B. Rule 16(a)(1)(A).—The House version permits an organization
to discover relevant recorded grand jury testimony of any witness who
was, at the time of the acts charged or of the grand jury {)roceedings,
so situated as an officer or employes as to have been able legally to
bind it in respect to the activities involved in the charges. The Senate
version limits discovery of this material to testimony of a witness
who was, at the time of the grand jury proceeding, so situated as an
officer or employee as to have been able legally to bind the defendant
in respect to the activities involved in the charges.

The Conferees share a concern that during investigations, ex-em-
ployees and ex-officers of potential corporate defendants are a critical
source of information regarding activities of their former corporate
employers. It is not unusual that, at the time of their testimony or
interview, these persons may have interests which are substantially
adverse to or divergent from the putative corporate defendant. It is
also not unusual that such individuals, though no longer sharing a
community of interest with the corporation, may nevertheless be
subject to pressure from their former employers. Such pressure may
derive from the fact that the ex-employees or ex-officers have re-
mained in the same industry or a related industry, are employed by
competitors, suppliers, or customers of their former employers, or
have pension or other deferred compensation arrangements with
former employers.

The Conferees also recognize that considerations of fairness require
that a defendant corporation or other legal entity be entitled to the
grand jury testimony of a former officer or employee if that person
was personally involved in the conduct constituting the offense and
was able legally to bind the defendant in respect to the conduect in
which he was involved. ;

The Conferees decided that, on balance, a defendant organization
should not be entitled to the relevant grand jury testimony of a former
officer or employee in every instance. However, a defendant organiza-
tion should be entitled to it if the former officer or employee was
personally involved in the alleged conduet constituting the offense and
was so situated as to have been able legally to bind the defendant in
respect to the alleged conduct. The %onferees note that, even in
those situations where the rule provides for disclosure of the testimony,
the Government may, upon & sufficient showing, obtain a protective
or modifying order pursuant to Rule 16(d)(1).

The Conference adopts a provision that permits a defendant orga-
nization to discover relevant grand jury testimony of a witness who (1)
was, at the time of his testimony, so situated as an officer or employee,
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as to have been able legally to bind the defendant in respect to conduct
constituting the offense, or (2) was, at the time of the offense, person-
ally involved in the alleged conduct constituting the offense and so
situated as an officer or employee as to have been able legally to
bind the defendant in respect to that alleged conduct in which he
was involved.

C. Rules 18 (@)(1)(E) and (b)(1)(C) (witness lists).—The House
version of the bill provides that each party, the government and the
defendant, may discover the names and addresses of the other party’s
witnesses 3 days before trial. The Senate version of the bill eliminates
these provisions, thereby making the names and addresses of a party’s
witnesses nondiscoverable, The Senate version also makes a conform-
ing change in Rule 16(d)(1). The Conference adopts the Senate
version.

A majority of the Conferees believe it is not in the interest of the
effective administration of criminal justice to require that the govern-
ment or the defendant be forced to reveal the names and addresses of
ite witnesses before trial. Discouragement of witnesses and improper
contacts directed at influencing their testimony, were deemed par-
amount concerns in the formulation of this policy.

D. Rules 16 (a)(2) and (b)(2).—Rules 16 (a)(2) and (b)(2) define
certain types of materials (“work product’) not to be discoverable.
The House version defines work product to be “‘the mental impres-
sions, conclusions, opinions, or legal theories of the attorney for the

overnment or other government agents.” This is parallel to the

efinition in the Federal Rules of Civil Procedure. The Senate version
returns to the Supreme Court’s language and defines work product to
be ‘reports, memoranda, or other internal government documents.”
This is the language of the present rule.

The Conference adopts the Senate provision.

The Conferees note that a party may not avoid e legitimate dis-
covery request merely because something is labelled “report”,
“memorandum”’, or “internal document”. For example if a document
qualifies as a statement of the defendant within the meaning of Rule
16(a)(1)(A), then the labelling of that document as “report”’, “memo-
randum’, or “internal government document” will not shield that
statement from discovery. Likewise, if the results of an experiment
qualify as the results of a scientific test within the meaning of Rule
16(b)(1)(B), then the results of that experiment are not shielded from
discovery even if they are labelled ‘“report”, “memorandum’, or
“internal defense document’’. ‘

ErrecTive Date

The House version provides that the effective date of the proposed
amendments, together with the further amendments made by this
Act, is August 1, 1975. The Senate version provides that such effective
date shall be December 1, 1975.

The Conference adopts the Senate provis'on with a change.

The Conferees intend that the amendments proposed by the
Supreme Court, together with the amendments made by this Act,
shall, except as to Rule 11(e)(6), take effeet on December 1, 1975.

.
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Section 2 of the Act as proposed by the Conferees further delays the
effective date of the rules changes proposed by the Supreme Court,
which had been delayed to August 1, 1975, by Public Law 93-361.
Until December 1, 1975, he rules Ii{resenﬂy in force shall apply. It is
provided that Rule 11(e)(6) shall take effect on August 1, 1975.

Joun L. McCrLBLLAN,
Pamir A. Harr,
JAMES ABOUREZK,
Roman L. Hrusga,
Hvucr Scorr,
Managers on the Part of the Senate.
Jamms R. Many,
Ray THORNTON,
Martin A. Russo,
CragiLes E. WicgiNs,
Hexnry J. Hypg,
Managers on . he Part of the House.

O



94tH CoNarEss | HOUSE OF REPRESENTATIVES Rerort
1st Session No. 94414

FEDERAL RULES OF CRIMINAL PROCEDURE
AMENDMENTS ACT OF 1975

JuLy 28, 1975.—Ordered to be printed

Mr. Mann, from the committee of conference,
submitted the following -

CONFERENCE REPORT
[To accompany H.R. 6799)

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the Senate to the bill (H.R. 6799) to
afyprove certain of the proposed amendments to the Federal Rules
of Criminal Procedure, to amend certain of them, and to make certain
additional amendments to those Rules, having met, after full and
free conference, have agreed to recommend and do recommend to
their respective Houses as follows: v

That the House recede from its disagreement to the amendment of
the Senate and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following:

That this Act may be cited as the “Federal Rules of Criminal Procedure
Amendments Act of 1975”. '

Skc. 2. The amendments proposed by the United States Supreme Court
to the Federal Rules of Criminal Procedure which are embraced in the
order of that Court on April 22, 1974, are approved except as otherwise
provided in this Act and shall take effect on D:cember 1, 1975. Except
with respect to the amendment to Rule 11, insofar as it adds Rule 11 (e) (6),
which shall take effect on August 1, 1975, the amendments made by section
3 of this Act shall also take effect on December 1, 1975.

Sec. 3. The Federal Rules of Criminal Procedure, as amended by the
amendments that were proposed by the United States Supreme Court to the
Federal Rules of Gm'minaf Procedure which are embraced by the order of
that Court on April 22, 1974, are further amended as follows:

(1) Bule 4 is amended by striking out subdivisions (a), (b), and (c),
and nserting in liew thereof the following:

57006 O
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“(a) Issvance.—If it appears from the complaint, or from an affidavit
or affidavits filed with the complaint, that there 1s probable cause to believe
that an offense has been committed and that the £fe’&d&nﬁ has committed

it, @ warrant for the arrest of the defendant shall issue to any officer
authorized by law to execute it. Upon the request of the attorney for the
government a summons instead of @ warrant shall 1ssue. More than one
warrant or summons may issue on the same complaint. If a defendant
fails to appear in response to the summons, a warrant shall issue.

““(p) ProBaBLE Cavss.—The finding of probable cause may be based
upon hearsay evidence in whole or in part.”.

(2) Rule / is further amended by redesignating subdivision (d) as (c).

(3) Rule / is further amended by redesignating subdivision (¢) as @),
and paragraph (3) of such subdivision 1s amended to read as follows:

“(%) ManNER—The warrant shall be executed by the arrest of the
defendant. The officer need not have the warrant in ks possession at the
time of the arrest, but upon ?’ﬁ%?ée?t he shall show the warrant to the
defendant as soon as possible. If the officer does not have the warrant in his
possession at the time of the arrest, shall then inform the defendant of
the offense charged and of the fact that a warrant has been issued. The
summons shall be served upon o defendant by delivering a copy to him
personally, or by leaving it at kis dwelling house or usual place of abode
with some person of suitable age and discretion then residing therein and
by mailing a copy of the summons to the defendant’s last known address.” .

(4) Rule 9(a) is amended to read as follows:

“(g) Issuance.—Upon the request of the attorney for the government
the court shall issue a warrant for each defendant named in the informa-
tion, if it is supported by oath, or in the indictment. The clerk shall issue
@ summons instead of @ warrant wpon the request of the attorney Ffor the
government or by direction of the court. Upon like request or direction he
shall issue more than one warrant or summons for the same defendant. He
shall deliver the warrant or summons to the marshal or other person
authorized by law to execute or serve it. If a defendant fails to appear n
response to the summons, a warrant shall issue.”.

5) Rule 11(c) is amended to read_as follows: : )

“(¢) Apvice To DEFENDANT.—Before accepting a plea of guilty or
nolo contendere, the court must address the defendant personally in open
court and inform him of, and determine that he understands, the followéng:

“(1y the nature of the charge to which the plea is offered, the
mandatory minimum penalty provided by law, if any, and the
mazimum possible penalty promded by law; and

«(9) +f the defendant ig not represented by an attorney, that he has
the right to be represented by an attorney at every stage of the proceed-
z@g agafig-st him and, if necessary, one will be apponted to represent

im; an

(3 that he has the right to plead not guilty or to persist in that

lea if it has already been made, and that he has the right to be tried

y a jury and at that trial has the right to the assistance of counsel,
the right to confront and cross-examine witnesces against him, and
the right not to be compelled to incriminate himself; and '

“(4) that if he pleads guilty or nolo contendere there will not be @
further trial of any kind, so that by pleading guilty or nolo contendere
he waives the right to a trial; and

“(5) that if he pleads guilty or nolo contendere, the court may ask
him questions about the offense to which he has pleaded, and if he
answers these questions under oath, on the record, and in the presence

3

of counsel, his answers may later be used against him in ]

for perjury or false statement.” ¢ @ prosecution

‘(‘6’) Rule 11(e) (1) 1s amended to read as follows:

(1) Iy GexERAL~—The attorney for the government and the attorney
Sor the defendant or the defendant when acting pro se may engage in
discussions with a view toward reaching an agreement that, upon the
entering of a plea of guilty or nolo contendere to a charged offense or to o
lesser or related offense, the attorney for the government will do any of the
following: -

::(A) move for dismissal of other charges; or
,(B) make a recommendation, or agree not to oppose the defend-
ant’s request, for a particular sentence, with the ungersmnding that
sw;:‘fe, recommendation or request shall not be binding upon the court; or
of }Ee@magree that a specific sentence is the appropriate disposition
€.
The court shall not participate in any such discussions.”.

g’) Rule 11(e)(2) is amended to read as follows:

(2) Norice or Such ArEEMENT—If a plea agreement has been
reached by the parties, the court shall, on the record, require the disclosure
o{ethq agreement in open court or, on a showing of good cause, in camera, at
the time the plea is offered. Thereupon the court may accept or reject the
agreement, or may defer its decision as to the acceptance or rejection until
there has been an opportunity to consider the presentence report.”.

g;&’) Rule 11(e)(3) is amended to read as follows:

(8) Acceprance oF 4 Prea AereEME NT.—If the court accepts the
plea agreement, the court shall inform the defendant that it will embody in
tkeém%?fpt and sentence the disposition provided for in the plea

‘(;9) Rule 11(¢e) (4) is amended to read as follows:

(4) Rerecrion oF 4 Pria Aareement.—If the court rejects the plea
agreement, the court shall, on the record, inform the parties of this fact,
advise the defendant personally in open court or, on a showing of good
cause, n camera, that the court i¢ not bound by the plea agreement,
a{ord the defendant the opportunity to then withdraw his plea, and advise
the defendant that if he persists in his guilty plea or plea of nolo con-
tendere the disposition of the case may be less favorable to the defendant
than that contemplated by the plea agreement.”.

g 0) Rule 11(e)(6) is amended to read as follows:

(6) InapmissisiLiry oF PLEAs, OFFERS OF PLEAS, AND RELATED
SrareurnTs.—Ercept as otherwise provided in this paragraph, evidence
of a plea of guilty, later withdrawn, or a plea of nolo contendere, or of an
offer to plead guilty or nolo contendere to the crime charged or any other
crime, or of statements made in connection with, and relevant to, any of
the foregoing pleas or offers, is not admissible in any civil or eriminal
proceeding against the person who made the plea or offer. However,
evidence of a statement made in connection with, and relevant to, a plea
of guilty, later withdrawn, @ plea of nolo contendere, or an offer to plead
guilty or nolo contendere to the crime charged or any other crime, is
admassible in a criminal proceeding for perjury or false statement if the
statement was made by the defendant under oath, on the record, and in
the presence of counsel.”

{(‘1 1) Rule 12(e) is amended to read as follows:

) {e) RULINGE oN Morion.—A motion made before trial shall be deter-
mined before trial unless the court, for good cause, orders that it be deferred
Sor determination at the trial of the general issue or until after verdict,
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but no such determination shall be deferred if a party’s right to appeal is
adversely affected. Where factual issues are involved in determining a
motion, the court shall state s essential findings on the record.”.

(12) Rule 12(h) is amended to read as follows:

“(h) ErFECT OF Drreryinarion.—If the court grants a motion based
on a defect in the institution of the prosecution_or in the indictment or
information, it may also order that the defendant be continued in custody
or that his bail be continued for a specified time pending the filing of a
new indictment or information. Nothing in this rule shall be deemed to
affect the provisions of any Act of Congress relating to periods of
Limitations.”.

(18) Rule 12.1 is amended to read as follows:

«Rure 12.1. Norice or Arisr

“(¢) Norrce By Derenpanr.—Upon written demand of the attorney
for the government stating the time, date, and place at which the alleged
offense was committed, the defendant shall serve within ten days, or at
such different time as the court may direct, upon the attorney for the
government a_awritten notice of his intention to offer a defense of alibi.
‘Such, notice by the defendant shall state the specific place or places at
which the defendant claims to have been at the time of the alleged offense
and. the names and addresses of the witnesses wpon whom he intends to
rely to establish such alibi.

“(b) D1ScLOSURE OF INPORMATION AND Wirwess.—Within ten days
thereafter, but in no event less than ten days before trial, unless the court
otherwise directs, the attorney for the government shall serve wpon the
defendant or his attorney a wriiten notice staiing the names and addresses
of the witnesses upon whom the government intends to rely to establish
the defendant’s presence at the scene of the alleged offense and any other
witnesses to be relied on to rebut testimony of any of the defendant’s alibi
witnesses. '

t(¢c) Conrizuine Dury To Discrosg.—If prior to or during trial, a

rty learns of an additional witness whose identity, if known, should

v been, included in the information furnished under subdivision (a)
or (b), the party shall promptly notify the other party or his atiorney of the
existence and identity of such additional witness.

“(d) Farvre To Coupry.—Upon the failure of either party to
comply with the requirements of this rule, the court may exclude the
testimony of any undisclosed witness offered by such party as to the

defendant’s absence from or presence at, the scene of the alleged offense.
{m rule shall not limit the right of the defendant to testify in his own
ehalf.

“(’Z) Exceprions—For good cause shown, the court may grant an

iici:ption to any of the requirements of subdivisions () through (d) of this

“(f) INnADMISSIBILITY OF WITHDRAWN Arrpr.—Evidence of an inten~
tion to rely upon an alibi defense, later withdrawn, or of statements made
n connection with such intention, is not admissible in any ¢ivil or criminal
proceeding against the person who gave motice of the intention.”.

(14) Rule 12.2(c) is amended to read as follows:

“(¢c) PsycH1ATRIC EXAMINATION.—IT On appropriate case the court
may, upon motion of the attorney for the government, order the defendant
to submit to @ psychiatric examination by @ psychaatrist designated for
this purpose in the order of the court. No statement made by the accused

5

in the course of any examination provided for by this rule, wheth
2 CoY ; _ , er th
zic:nﬂ;;%zga :ﬁgj nii with. ors ugtgwut the consent !{)f the accused, shall bg
aagins . 2, 8
e amagene, ga accused on the issue of guilt in any
‘(‘15) Bule 15(a) 1is amended to read as follows:

(@) Waen Taxen.—Whenever due to exceptional circumstances of
the case it 13 in the interest of justice that the testimony of a prospective
witness of a party be taken and preserved for use at trial, the court may
upon motion of such party and notice to the parties order that testimony
of such witness be taken by deposition and that any designated book
pap;r, document, record, recording, or other material not privileged be
g;ro luced at the same time and place. If o witness is committed for faiéure

give bail to appear to testify at a trwal or hearing, the court on written

- motion of the witness and upon notice to the parties may direct that his

deposition be taken. After t 373 7
e e e ef;&”. deposition has been subscribed the court
S‘I 6) Rule 15(b) is amended to read as follows:
] (b?, Norrcr or Taxine.—The party at whose instance a deposition
i8 to be taken shall give to every party reasonable written notice of the
tzzzj and place for taking the deposition. The notice shall state the name
ah address of each person to be examined. On motion of a party upon
Qﬁe om the notice is served, the court for cause shown may exteng or shorten
the time or change the place for taking the deposition. The officer having
custody of a defendant shall be notciy);ied gf the time and place set for the
gz«gmzmiwn and shall, unless the defendant waives in writing the right
0 gr@em, produce him at the examination and keep him in the presence
of the witness during the examination, unless, after being warned by the
court that disruptive conduct will cause him to be removed from the place
of the ta,lcmg of the deposition, he persists in conduct whéc?f 18 such as to
]%ﬁy is bewng excluded from that place. A defendant not in custody
;:? L have the right to be present at the examination upon request subject
0 such terms as may be fized by the court, but kis failure, absent good
ca_ztchse shown, to appear after notice and tender of expenses in accordance
wth subdivision (c) of this rule shall constitute a waiver of that right and
of g;@g objection to the taking and use of the deposition based upon that
g‘l 7) Rule 15(c) is amended to read as follows:
_ “(¢) Pavuenr or Exrenses— Whenever a deposition 1s taken at the
unstance of the government, or whenever a deposition is taken at the
xtgg@ce of a defendant who is unable to bear the expenses of the taking of
position, the court may direct that the expense of travel and subsist-
enn%e of the defendant and his attorney for attendance at the examination
;Lne 4 tt he cost of the transcript of the deposition shall be paid by the govern-
(I18) Rule 15(e) is amended by striking out “as defined in subdivisi
(9) of this rule” and inserting in lieugthereof tkef‘ollowing: “;iw;‘:f
availability is defined in Rule 804(a) of the Federal Rules of Evidence”.
(19) Bule 15(g) is deleted and subdivision (h) is redesignated as (g).
(20) ‘{fuj,’e 16(a)(1)(A) is amended to read as follows:
" (A) SrarEMENT OF Derenpant.—Upon request of a defendant
}f government shall permit the defendant to inspect and copy or
g% olograph: any relevant written or recorded statements made by
the defendant, or copies thereof, within the possession, custody or
control of the government, the existence of which is known, or by the
exercise of due diligence may become known, to the attorney for the
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. the substance of any oral statement which the government
gxnrg;nfge f}jﬁer in evidence éi the trial made by the defendant whether
before or after arrest in resgaonse to interrogation by any person then
known to the defendant to be a government agent; and recorded testi-
mony of the defendant before a grand jury which relates to the offense
charged. Where the defendant is a corporation, partnership, assoc@g;:—
tion or labor union, the court may grant the defendant, upon s
motion, discovery of relevant recorded testimony of any witness
before a grand jury who (1) was, at the time of his test@mong,g. sg
situated as an officer or employee as to have been able lﬁgallg to Mé
the defendant in respect to conduct constituting the offense, oZi ( c)i
was, ot the time of the offense, personally mvolved wn the allege
conduct constituting the offense and so situated as an officer or
employee as to have been able legally to bind the defendant in respect to
that alleged con;iu%t i whicgd h(% ;Dasezqfi@;lsvj‘oilows'

18 amended o T :

@D ‘g%%lf IDQJ'«S;)E(N;E{N)T’S Prior Recorp.—Upon request of the de-

fendant, the government shall furnish to the defendant such copydof

his prior criminal record, if any, as 13 within the possession, custo g;,

or control of the government, the existence of whach is known, or thy

the exercise of due diligence may become Enown, o the attorney for the

government.” . ) .

D) is amended to read as follows:

@ ?‘g(u]% %%% o;' EXAMINATIONS AND Tesrs.—Upon request og

a defendant the government shall permit the defendant to mszzect ang

copy or photograph any results or reports of physical or menta. exaibm@’;

nations, and of scientific tests or experiments, or opLes thereof, ?:t} ’gg
are within the possession, custody, or control of the government, the
existence of whach is known, or by the exercise of due dd@gcgqehmay‘
become known, to the attorney for the government, and whic ag"e
material to the preparation of the defense or are intended for use by
the government as evidence in chief at the trial.”.

(29 ke Ig‘(%) (?%g% b dditzfléd to read as follows:

18 am :

®o ‘}‘Egﬁg IDS)QEEM)ENTS AND TANGIBLE Orrecrs.—If the def_en%nt
requests disclosure under subdivision (a)(1) (C) or (D)hOfd thz;d e;,
wpon compliance with such request by the government, the efendan ;
on request of the government, shall permit the government to }nsp}ic
and copy or photograph books, papers, documenis, photqg;br‘a,pt If’
tangible objects, or copies or portions thereof, which are wz}i_@;:, me
possession, custody, or control of the defendant and ;Lv wrv}al he
defendant intends to 'éntrodfu;icedf;s ee%ence} Efln;) u():?wf at the trial.”.

B) (1) (B) 1s amended to read as jo :

&) ;E‘Z(q% %ISP)OEZY)’é oir EXAMINATIONS AND TEsws.ﬂllJ)‘ the cjgfendq;tt
requests disclosure under subdivision (a)(1(C) or (D) kgjde 18 é‘a e,
upon compliance with such request by the government, ofen b
on request of the government, shall permit the govemmga;fl to %ns?fal
and copy or photograph any results or reports of physical or men
examanations and of scientific tests or experiments made in connec-
tion with the particular case, or copies thereof, within the ppssesdswn
or control of the defendant, which the defendant intenas to tniroduce

-
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as evidence in chief at the trial or which were prepared by a witness
whom the defendant intends to call at the trial when the results or
reports relate to his testimony.”.

(26) Rule 16(b)(1)(C) s deleted.

(27) Rule 16(c) 1s amended to read as follows:

“(e) Continving Dury To Discrose—If, prior to or during trial, @
party discovers additional evidence or material previously requested or
ordered, which 1s subject to discovery or inspection under this rule, he shall
promptly notify the other party or his attorney or the court of the existence
of the additional evidence or material.”.

(28) Rule 16(d)(1) is amended to read as follows:

“(1) Prorecrive ANDp Moprryine OrpErs.—Upon a sufficient show-
ing the court may at any time order that the discovery or inspection be
denied, restricted, or deferred, or make such other order as is appro-
priate. Upon motion by a party, the court may permit the party to make
such showing, n whole or in part, in the form of a written statement to be
inspected by the judge alone. If the court enters an order granting relief

Jollowing such an ex parte showing, the entire teat of the party’s statement
shall be sealed and preserved in the records of the court to be made available
to the appellate court in the event of an appeal.”.

(29) Rule 17(f)(2) is amended fo read as follows:

“(2) Prace.—The witness whose deposition is to be taken may be
re%uired by subpoena to attend at any place designated by the trial court,
taking into account the convenience of the witness and the parties.”.

(30) Rule 20(d) is amended to read as follows:

“Ady JoveniLes.—A juvenile {as defined in 18 U.S.C. § §081) who
s arrested, held, or present in a district other than that in which he is
alleged to have commatted an act in violation of a low of the United States
not punishable by death or lLife imprisonment may, after he has been
advised by counsel and with the approval of the court and the United
States attorney for each district, consent to be proceeded against as @
guvendle delingquent in the district in which he is arrested, held, or present.
The consent shall be given in writing before the court but only after the
court has apprised the yuvenile of his rights, inecluding the right to be
returned to the district in which he is alleged to have committed the act,
and of the consequences of such consent.”.

(81) Rule 32(a)(1) 1s amended to read as follows:

“(1) Imposirion or SENTENCE—Sentence shall be imposed without
unreasonable delay. Before imposing sentence the court shall afford counsel
an opportunity to speak on behalf of the defendant and shall address the
defendant personally and ask him if he wishes to make o statement in his
own hehalf and to present any information n mitigation of punishment.
The attorney for thl; government shall have an equivalent opportunity to
speak to the court.”.

(82) Rule 32(c)(1) is amended to read as follows:

“(1y Waey Mapr.—The probation service of the court shall make @
presentence inwestigation and report to the eourt before the imposition of
sentence or the granting of probation unless, with the permission of the
court, the defendant waives a presentence investigation and report, or
the court finds that there is in the record information sufficient fo enable
the meaningful exercise of sentencing discretion, and the court explains
this finding on the record.
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“The report shall not be submitted to the court or its contents disclosed
to anyone unless the defendant has pleaded guilty or nolo contendere or
has been found guilty, except that a judge may, with the written consent
of the defendant, inspect a presentence report at any time.”.

(83) Rule 32(c)(3)(A4) s amended to read as follows:

“(A) Before imposing sentence the court shall upon request
permit the defendant, or his counsel if he is so represented, to read
the report of the presentence investigation exclusive of any recom-
mendation as to sentence, bui not to the extent that in the opinion of
the court the report contains diagnostic opinion which might seriously
disrupt a program of rehabilitation, sources of information obtained
upon @ promise of confidentiality, or any other information which,
if disclosed, might result in harm, physical or otherwise, to the de-
fendant or other persons; and the court shall afford the defendant or
his counsel an opportunity to comment thereon and, at the discretion
of the court, to introduce testimony or other information relating to
any alleged factual inaccuracy contained in the presentence report.”.

(84) Rule 32(c) (3) (D) is amended to read as follows:

“(D) Any copies of the presentence investigation report made
available to the defendant or his counsel and the attorney for the
government shall be returned to the probation officer immediately
Jollowing the imposition of sentence or the granting of probation,
unless the court, wn its discretion otherwise directs.”.

(85) Rule 43(b)(2) is amended to read as follows:

“(2) after being warned by the court that disruptive conduct will
cause him to be removed from the courtroom, persists in conduct
which vs such as to justify his being excluded from the courtroom.”.

And the Senate agree to the same.

James R. Mann,
RAY THoRNTON,
MarTiN A. Russo,
CuarrLEs E. Wigcins,
Henry J. Hypg,
Managers on the Part of the House.
| JouN L. McCLELLAN,
| PuiLir A. Harr,
| JAMES ABOUREZK,
| Roman L. Hruska,
Huen Scorr,
Managers on the Part of the Senate.

IR Ay o N

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The managers on the part of the House and the Senate at the
conference on the disagreeing votes of the two Houses on the amend-
ment of the Senate to the bill (H.R. 6799) to approve certain of the
proposed amendments to the Federal Rules of Criminal Procedure,
to amend certain of them, and to make certain additional amendments
to those Rules, submit the following joint statement to the House
and the Senate in explanation of the effect of the action agreed upon
by the managers and recommended in the accompanying conference
report: :

I’)I‘he House and Senate conferees met twice to resolve the differences
between the House and Senate versions of H.R. 6799. As a result of
these meetings, the Managers on the part of the House and the
Managers on the part of the Senate have resolved all differences
between the two versions of H.R. 6799.

The conferees agreed to several technical, perfecting and nonsub-
stantive changes made by the Senate amendment. In addition, the
Conferees made a few technical and nonsubstantive changes in the
Senate amendment. The Conference, besides adopting these tech-
nical, perfecting and nonsubstantive changes, adopted the following
provisions:

Rule 4(e)(3)

Rule 4(e)(3) deals with the manner in which warrants and sum-
monses may be served. The House version provides two methods for
serving a summons: (1) personal service upon the defendant, or (2)
service by leaving it with someone of suitaI‘t))le age at the defendant’s
dwelling and by mailing it to the defendant’s last known address. The
Senate version provides three methods: (1) personal service, (2)
service by leaving it with someone of suitable age at the defendant’s
dwelling, or (3) service by mailing it to defendant’s last known address.

The Conference adopts the House provision.

Rule 11(c)

Rule 11(c) enumerates certain things that a judge must tell a
defendant before the judge can accept that defendant’s plea of guilty
or nolo contendere. The House version expands upon the list originally

roposed by the Supreme Court. The Senate version adopts the
u}l)‘reme Court’s proposal.
he Conference adopts the House provision.

Rule 11(e)(1)

Rule 11(e)(1) outlines some general considerations concerning the
plea agreement procedure. The Senate version makes nonsubstantive
change in the House version.

The Conference adopts the Senate provision.

9)
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Rule 11(e) (6)

Rule 11(e)(6) deals with the use of statements made in connection
with plea agreements. The House version permits a limited use of pleas
of guilty, later withdrawn, or nolo contendere, offers of such pleas,
and statements made in connection with such pleas or offers. Such
evidence can be used in a perjury or false statement prosecution if the
plea, offer, or related statement was made under oath, on the record,
and in the presence of counsel. The Senate version permits evidence
of voluntary and reliable statements made in court on the record to
be used for the purpose of impeaching the credibility of the declarant
or in a perjury or false statement prosecution.

The Conference adopts the House version with changes. The Con-
ference agrees that neither a plea nor the offer of a plea ought to be
admissible for any purpose. The Conference-adopted provision, there-
fore, like the Senate provision, permits only the use of statements
made in connection with a plea of guilty, later withdrawn, or a plea
of nolo contendere, or in connection with an offer of a guilty or nolo
contendere plea.

Rule 12.2(c)

Rule 12.2(c) deals with court-ordered psychiatric examinations.
The House version provides that no statement made by a defendant
during a court-ordered psychiatric examination could be admitted in
evidence against the defendant before the trier of fact that determines
the issue of guilt, prior to the determination of guilt. The Senate
version deletes this provision.

The Conference adopts a modified House provision and restores to
the bill the language of H.R. 6799 as it was originally introduced.
The Conference-adopted language provides that no statement made
by the defendant during a psychiatric examination provided for by
the rule shall be admitted against him on the issue of guilt in any
criminal proceeding.

The Conference believes that the provision in H.R. 6799 as originally
introduced in the House adequately protects the defendant’s fifth
amendment right against self-incrimination. The rule does not pre-
clude use of statements made by a defendant during a court-ordered
psychiatric examination. The statements may be relevant to the
1ssue of defendant’s sanity and admissable on that issue. However, a
limiting instruction would not satisfy the rule if a statement is so
prejudicial that a limiting instruction would be ineffective. Cf. practice
under 18 U.S.C. 4244.

Rule 15(g)

Rule 15 deals with the takiug of depositions and the use of deposi-
tions at trial. Rule 15(e) permits a deposition to be used if the witness
is unavailable. Rule 15(g) defines that term.

The Supreme Court’s proposal defines five circumstances in which
the witness will be considered unavailable. The House version of the
bill deletes a provision that said a witness is unavailable if he is
exempted at trial, on the ground of privilege, from testifying about the
subject-matter of his deposition. The Senate version of the bill, by
cross reference to the Federal Rules of Evidence, restores the Supreme
Court proposal.

The Conference adopts the Senate provision.
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Rule 16

Rule 16 deals with pretrial discovery by the defendant and the
government. The House and Senate versions of the bill differ on
Rule 16 in several respects.

A. Reciprocal vs. Independent Discovery for the Government—The
House version of the bill provides that the government’s discovery
is reciprocal. If the defendant requests and receives certain items
from the government, then the government is entitled to get similar
items from the defendant. The Senate version of the bill gives the
government an independent right to discover material in the
possession of the defendant.

The Conference adopts the House provisions.

B. Rule 16(a)(1)(A).—The House version permits an organization
to discover relevant recorded grand jury testimony of any witness who
was, at the time of the acts charged or of the grand jury proceedings,
so situated as an officer or employee as to have been able legally to
bind it in respect to the activities involved in the charges. The Senate
version limits discovery of this material to testimony of a witness
who was, at the time of the grand jury proceeding, so situated as an
officer or employee as to have been able Ezgally to bind the defendant
n respect to the activities involved in the charges.

The Conferees share a concern that during investigations, ex-em-
ployees and ex-officers of potential corporate defendants are a critical
source of information regarding activities of their former corporate
employers. It is not unusual that, at the time of their testimony or
interview, these persons may have interests which are substantially
adverse to or divergent from the putative corporate defendant. It is
also not unusual that such individuals, though no longer sharing a
community of interest with the corporation, may nevertheless be
subject to pressure from their former employers. Such pressure may
derive from the fact that the ex-employees or ex-officers have re-
mained in the same industry or a related industry, are employed by
competitors, suppliers, or customers of their former employers, or
have pension or other deferred compensation arrangements with
former employers.

The Conferees also recognize that considerations of fairness require
that a defendant corporation or other legal entity be entitled to the
grand jury testimony of & former officer or employee if that person
was personally involved in the conduct constituting the offense and
was able legally to bind the defendant in respect to the conduct in
which he was involved. ;

The Conferees decided that, on balance, a defendant organization
should not be entitled to the relevant grand jury testimony of a former
officer or employee in every instance. However, a defendant organiza-
tion. should be entitled to it if the former officer or employee was
personally involved in the alleged conduct constituting the offense and
was s0 situated as to have been able legally to bind the defendant in
respect to the alleged conduct. The Conferees note that, even in
those situations where the rule provides for disclosure of the testimony,
the Government may, upon a sufficient showing, obtain a protective
or modifying order pursuant to Rule 16(d)(1).

The Conference adopts a provision that permits a defendant orga-
nization to discover relevant grand jury testimony of a witness who (1)
was, at the time of his testimony, so situated as an officer or employee,
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as to have been able legally to bind the defendant in respect to conduct
constituting the offense, or (2) was, at the time of the offense, person-
ally involved in the slleged conduct constituting the offense and so
situated as an officer or employee as to have been able legally to
bind the defendant in respect to that alleged conduct in which he
was involved.

C. Rules 16 (a)(1)(E) and (b)(1)(C) (witness ligts).—The House
version of the bill provides that each party, the government and the
defendant, may discover the names and addresses of the other party’s
witnesses 3 days before trial. The Senate version of the bill eliminates
these provisions, thereby making the names and addresses of a party’s
witnesses nondiscoverable. The Senate version also makes a conform-
ing change in Rule 16(d)(1). The Conference adopts the Senate
version.

A majority of the Conferees believe it is not in the interest of the
effective administration of criminal justice to require that the govern-
ment or the defendant be forced to reveal the names and addresses of
its witnesses before trial. Discouragement of witnesses and improper
contacts directed at influencing their testimony, were deemed par-
amount concerns in the formulation of this policy.

D. Rules 16 (a)(2) and (b)(2).—Rules 16 (2)(2) and (b)(2) define
certain types of materials (*work product’”) not to be discoverable,
The House version defines work product to be ‘“‘the mental impres-
sions, conclusions, opinions, or legal theories of the attorney for the
government or other government agents.” This is parallel to the
definition in the Federal Rules of Civil Procedure. The Senate version
returns to the Supreme Court’s language and defines work product to
be ‘“reports, memoranda, or other internal government documents.”
This is the language of the present rule.

The Conference adopts the Senate provision.

The Conferees note that a party may not avoid a legitimate dis-
covery request merely because something is labelled ‘“report”,
‘“‘memorandum’’, or “internal document’’. For example if a document
qualifies as a statement of the defendant within the meaning of Rule
16(a)(1)(A), then the labelling of that document as ‘‘report”, “memo-
randum”, or “internal government document” will not shield that
statement from discovery. Likewise, if the results of an experiment
qualify as the results of a scientific test within the meaning of Rule
16(b){(1)(B), then the results of that experiment are not shielded from
discovery even if they are labelled ‘report”, “memorandum”, or
“internal defense document”.

ErrecTive Date

The House version provides that the effective date of the proposed
amendments, together with the further amendments made by this
Act, is August 1, 1975. The Senate version provides that such effective
date shall be December 1, 1975.

The Conference adopts the Senate provis'on with a change.

The Conferees intend that the smendments proposed by the
Supreme Court, together with the amendments made by this Act,
shall, except as to Rule 11(e)(6), take effect on December 1, 1975.

-
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Section 2 of the Act as proposed by the Conferees further delays the
effective date of the rules changes proposed by the Supreme Court,
which had been delayed to August 1, 1975, by Public Law 93-361.
Until December 1, 1975, the rules presently in force shall apply. It is
provided that Rule 11(e) (6) shall take effect on August 1, 1975.

James R. Mawny,

Ray THorNTON,

Marmin A. Russo,

Cuarres E. Wiggins,

Hexry J. Hyps,
Managers on thgfa,rt of the House.

JoaN L. McCLELLAN,
Pritip A. Harr,
JaMBS ABOUREZK,
Roman L. Hruska,
Hvuena Scorr,

Managers on the Part of the Senate.
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“(2) after being warned by the court that disruptive conduct
will cause him to be removed from the courtroom, persists in
conduct which is such as to justify his bemg excluded from the
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. R. 6799

Rinety-fourth Congress of the nites

Begun and held at

AT THE FIRST SESSION

the City of Washington on Tuesday, the fourteenth day of January;
one thousand nine hundred and seventy-five

dn At

To approve certain of the proposed amendments to the Federal Rules of Criminal
Procedure, to amend certain of them, and to make certain additional ameund~
ments to those Rules,

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Federal Rules of Criminal Procedure Amendments
Act of 1975”.

Srec. 2.
Court to the Federal Rules ¢

The amendments Froposed by the United States Supreme
Criminal Procedure which are embraced

in the order of that Court on April 22, 1974, are approved except as
otherwise provided in this Act and shall take effect on December 1,
1975. Except with respect to the amendment to Rule 11, insofar as
it adds Rule 11(e) (6), which shall take effect on August 1, 1975, the
amendments made by section 3 of this Act shall also take effect on
December 1,1975.

Skc. 3. The Federal Rules of Criminal Procedure, as amended by the
amendments that were proposed by the United States Supreme Court
to the Federal Rules of Criminal Procedure which are embraced by
the order of that Court on April 22, 1974, are further amended as

follows:

(1) Rule 4 is amended by striking out subdivisions (a), (b), and
(¢), and inserting in lieu thereof the following: ~

“(a) Issvance—If it appears from the complaint, or from an
affidavit or affidavits filed with the complaint, that there is probable

cause to

believe that an offense has been committed and that the

defendant has committed it, a warrant for the arrest of the defendant
shall issue to any officer authorized by law to execute it. Upon the
request of the attorney for the government a summons instead of a
warrant shall issue. More than one warrant or summons may issue on

the same

complaint, If a defendant fails to appear in response to the

summons, 2 warrant shall issue.

“(b) PropasLe Cause~—The finding of probable cause may be based
upon hearsay evidence in whole or in part.”.

(2) Rule 4 is further amended by redesignating subdivision (d)

as (¢).

(c)
33 Rule 4 is further amended by redesignating subdivision (e)
as (d), and paragraph (3) of such subdivision is amended to read as

follows:

“(8) Manner~—The warrant shall be executed by the arrest of the
defendant. The officer need not have the warrant in his possession at
the time of the arrest, but upon request he shall show the warrant to
the defendant as soon as possible. If the officer does not have the war-
rant in his possession at the time of the arrest, he shall then inform
the defendant of the offense charged and of the fact that a warrant has
been issued. The summons shall be served upon a defendant by deliv-
ering a copy to him personally, or by leaving it at his dwelling house or
usual place of abode with some person of suitable age and discretion
then residing therein and by mailing a copy of the summons to the
defendant’s last known address.”.

{4) Rule 9{a) is amended to read as follows:

| States of America
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“(a) Issvance.—Upon the request of the attorney for the govern-
ment the court shall issue a warrant for each defendant named in the
information, if it is supported by oath, or in the indictment. The clerk
shall issue a summons Instead of a warrant upon the request of the
attorney for the government or by direction of the court. Upon like
request or direction he shall issue more than one warrant or summons
for the same defendant. He shall deliver the warrant or summons to
the marshal or other person authorized by law to execute or serve it.
If a defendant fails to appear in response to the summons, a warrant
shall issue.”.

{5) Rule 11(c) is amended to read as follows: '

“(¢) Avovice To Derenpant.—Before accepting a plea of guilty or
nolo contendere, the court must address the defendant personally in
open court and inform him of, and determine that he understands, the
following:

“(1) the nature of the charge to which the plea is offered, the
mandatory minimum penalty provided by law, if any, and the
maximum possible penalty provided by law; and

“(2) if the defendant is not represented by an attorney, that he
has the right to be represented by an attorney at every stage of the
proceeding against him and, if necessary, one will be appointed to
represent him; and

¢(3) that he has the right to plead not guilty or to persist in that
plea if it has already been made, and that he has the right to be
tried by a jury and at that trial has the right to the assistance of
counsel, the right to confront and cross-examine witnesses against
him, and the right not to be compelled to incriminate himself; and

“(4) that if he pleads guilty or nolo contendere there will not
be a further trial of any kind, so that by pleading guilty or nolo
contendere he waives the right to a trial; and

“(5) that if he pleads guilty or nolo contendere, the court may
ask him questions about the ofiense to which he has pleaded, and if
he answers these questions under oath, on the record, and in the
presence of counsel, his answers may later be used against him in
a prosecution for perjury or false statement.”.

gG) Rule11(e) (1) is amended to read as follows:

“(1) I~ Gexerar—The attorney for the government and the attor-
ney for the defendant or the defendant when acting pro se may engage
in discussions with a view toward reaching an agreement that, upon
the entering of a plea of guilty or nolo contendere to a charged offense
or to a lesser or related offense, the attorney for the government will do
any of the following:

“ EA) move for dismissal of other charges; or .

“{B) make a recommendation, or agree not to oppose the defend-
ant’s request, for a particular sentence, with the understanding
that such recommendation or request shall not be binding upon the
court; or

“(C) agree that a specific sentence is the appropriate disposition
of the case.

The court shall not participate in any such discussions.”.

(7) Rule 11(e) (2) is amended to read as follows:

“(2) Norice oF SucH AGREEMENT.—If a plea agreement has been
reached by the parties, the court shall, on the record, require the dis-
closure of the agreement in open court or, on a showing of good cause, in
camera, at the time the plea 1s offered. Thereupon the court may accept
or reject the agreement, or may defer its decision as to the acceptance
or rejection until there has been an opportunity to consider the pre-
sentence report.”.
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gS) Rule 11(e) (3) is amended to read as follows:

“(3) AccepraNce oF A Prea AcreeMENT.—If the court accepts the
plea agreement, the court shall inform the defendant that it will
embody in the judgment and sentence the disposition provided for in
the plea agreement.”.

€9) Rule 11 (e) (4) is amended to read as follows: )

“(4) ResectioN oF o PLea AcreemeNT—If the court rejects the
plea agreement, the court shall, on the record, inform the parties of
this fact, advise the defendant personally in open court or, on a show-
ing of good cause, in camera, that the court is not bound by the plea
agreement, afford the defendant the opportunity to then withdraw his
plea, and advise the defendant that if he persists in his guilty plea or
plea of nolo contendere the disposition of the case may be less favor-
able to the defendant than that contemplated by the plea agreement.”.

(10) Rule 11(e) (6) is amended to read as follows:

“(6) InapmissiBiLITY OF PLEss, OrFers oF PLeas, axp ReraTtep
StaTEsENTS.—Except as otherwise provided in this paragraph, evi-
dence of a plea of guilty, later withdrawn, or a plea of nolo contendere,
or of an offer to plead guilty or nolo contendere to the crime charged
or any other crime, or of statements made in connection with, and
relevant to, any of the foregoing pleas or offers, is not admissible in
any civil or criminal proceeding against the person who made the
plea or offer. However, evidence of a statement made in connection
with, and relevant to, a plea of guilty, later withdrawn, a plea of nolo
contendere, or an offer to plead guilty or nolo contendere to the erime
charged or any other crime, is admissible in a criminal proceeding for
perjury or false statement if the statement was made by the defendant
under oath, on the record, and in the presence of counsel.”

gll) Rule 12 (e) is amended to read as follows:

“(e) Rorine ox Morion.—A motion made before trial shall be deter-
mined before trial unless the court, for good cause, orders that it be
deferred for determination at the trial of the general issue or until
after verdict, but no such determination shall be deferred if a party’s
right to appeal is adversely affected. Where factual issues ave involved
in determining a motion, the court shall state its essential findings on
the record.”.

(12) Rule 12(h) is amended to read as follows: :

“(h) Errect or DererminaTioNn.—If the court grants a motion
based on a defect in the institution of the prosecution or in the indict-
ment or information, it may also order that the defendant be continued
in custody or that his bail be continued for a specified time pending the
filing of a new indictment or information. Nothing in this rule shall
be deemed to affect the provisions of any Act of Congress relating to
periods of limitations.”.

(13) Rule 12.1 isamended to read as follows:

“Rore 12.1. NoticE oF ALl

“(a) Norice BY DeFENDANT.—Upon written demand of the attorney
for the government stating the time, date, and place at which the
alleged offense was committed, the defendant shall serve within ten
days, or at such different time as the court may direct, upon the attor-
ney for the government a written notice of his intention to offer a
defense of alibi. Such notice by the defendant shall state the specific
place or places at which the defendant claims to have been at the time
of the alleged offense and the names and addresses of the witnesses
upon whom he intends to rely to establish such alibi.




H. R. 6799—4

“(b) Discrosvre oF InroraarioN ANp WirnEss.—Within ten days
thereafter, but in no event less than ten days before trial, unless the
court otherwise directs, the attorney for the government shall serve
upon the defendant or his attorney a written notice stating the names
and addresses of the witnesses upon whom the government intends to
rely to establish the defendant’s presence at the scene of the alleged
offense and any other witnesses to be relied on to rebut testimony of
any of the defendant’s alibi witnesses.

“(¢) Continuine Dury To Discrose—If prior to or during trial, a
party learns of an additional witness whose identity, if known, should
have been included in the information furnished under subdivision (a)
or (b), the party shall promptly notify the other party or his attorney
of the existence and identity of such additional witness.

“(d) Famwore To Compry.——Upon the failure of either party to
comply with the requirements of this rule, the court may exclude the
testimony of any undisclosed witness offered by such party as to the
defendant’s absence from or presence at, the scene of the alleged
offense. This rule shall not limit the right of the defendant to testify
in his own behalf.

“(e) Exceprions.—For good cause shown, the court may grant an
exception to any of the requirements of subdivisions (a) through (d)
of this rule.

“(f) InApdIISSIBILITY OF WITHDRAWN ALIBL—FEvidence of an inten-
tion to rely upon an alibi defense, later withdrawn, or of statements
made in connection with such intention, is not admissible in any civil
or criminal proceeding against the person who gave notice of the
intention.”.

(14) Rule 12.2(c¢) is amended to read as follows:

“(c¢) Psycumrarric ExaMiNatioN.—In an appropriate case the court
may, upon motion of the attorney for the government, order the
defendant to submit to a psychiatric examination by a psychiatrist
designated for this purpose in the order of the court. No statement
made by the accused in the course of any examination provided for by
this rule, whether the examination shall be with or without the consent
of the accused, shall be admitted in evidence against the aceused on the
issue of guilt in any criminal proceeding.”.

(15) Rule 15(a) is amended to read as follows:

“(a) Witen Taxex.—Whenever due to exceptional circumstances of
the case it is in the interest of justice that the testimony of a prospective
witness of a party be taken and preserved for use at trial, the court may
upon motion of such party ang notice to the parties order that testi-
mony of such witness be taken by deposition and that any desig-
nated book, paper, document, record, recording, or other material not
privileged, be produced at the same time and place. If a witness is com-
mitted for failure to give bail to appear to testify at a trial or hearing,
the court on written motion of the witness and upon notice to the par-
ties may direct that his deposition be taken. After the deposition has
been subscribed the court may discharge the witness.”.

(16) Rule 15(b) is amended to read as follows:

“(b) Norice oF Taxine.—The party at whose instance a deposition -
is to be taken shall give to every party reasonable written notice of the
time and place for taking the deposition. The notice shall state the name
and address of each person to be examined. On motion of a party upon
whom the notice is served, the court for cause shown may extend or
shorten the time or change the place for taking the deposition. The
officer having custody of a defendant shall be notified of the time and
place set for the examination and shall, unless the defendant waives
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in writing the right to be present, produce him at the examination and
keep him 1n the presence of the witness during the examination, unless, .
after being warned by the court that disruptive conduct will cause him
to be removed from the place of the taking of the deposition, he persists
in conduct which is such as to justify his being excluded from that
place. A defendant not in custody shall have the right to be present at
the examination upon request subject to such terms as may be fixed by
the court, but his failure, absent good cause shown, to appear after no-
tice and tender of expenses in accordance with subdivision (¢) of this
rule shall constitute a waiver of that right and of any objection to the
taking and use of the deposition based upon that right.”.

(17) Rule 15(¢) is amended to read as follows:

“(¢) PaymexnT oF Expenses.—Whenever a deposition is taken at the
instance of the government, or whenever a deposition is taken at the
instance of a defendant who is unable to bear the expenses of the takinﬁv
of the deposition, the court may direct that the expense of travel an
subsistence of the defendant and his attorney for attendance at the
examination and the cost of the transeript of the deposition shall be
paid by the government.”.

{18) Rule 15(e) is amended by striking out “as defined in subdivision
(g) of this rule” and inserting in lien thereof the following: “as
unavailability is defined in Rule 804(a) of the Federal Rules of
Evidence”. :

(19) Rule 15(g) is deleted and subdivision (h) is redesignated as

o).
a:’('20) Rule 16(a) (1) (A) is amended to read as follows:

“{A) StatemeNT 0¥ DEFENDANT.—UpOn request of a defendant
the government shall permit the defendant to inspect and copy or
photograph : any relevant written or recorded statements made by
the defendant, or copies thereof, within the possession, custody or
control of the government, the existence of which is known, or by
the exercise ofg due diligence may become known, to the attorney
for the government ; the substance of any oral statement which the
government intends to offer in evidence at the trial made by the
defendant whether before or after arrest in response to interroga-
tion by any person then known to the defendant to be a govern-
ment ageut; and recorded testimony of the defendant before a
grand jury which relates to the offense charged. Where the defend-
ant is a corporation, partnership, association or laber union, the
court may grant the defendant, upon its motion, discovery of
relevant recorded testimony of any witness before a grand jury
who (1) was, at the time of his testimony, so situated as an officer
or employee as to have been able legally to bind the defendant in
respect to conduct constituting the offense, or (2) was, at the time
of the offense, personally involved in the alleged conduct con-
stituting the offense and so situated as an officer or employee as
to have been able legally to bind the defendant in respect to that
alleged conduct in which he was involved.”.

(21) Rule16(a) (1) (B) isamended to read as follows:

“ FENDANT’S Prior REcorp.—Upon request of the defend-
ant, the government shall furnish to the defendant such copy
of his prior criminal record, if any, as is within the possession,
custody, or control of the government, the existence of which is
known, or by the exercise of due diligence may become known,
to the attorney for the government.”.

(22) Rule 16(a) (1) (D) isamended to read as follows:

“(D) Reports oF Examinarions aANp Tesrs.—Upon request of

a defendant the government shall permit the defendant to inspect
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and copy or photograph any results or reports of physical or

mental examinations, and of scientific tests or experiments, or

copies thereof, which are within the possession, custody, or control
of the government, the existence of which is known, or by the
exercise of due diligence may become known, to the attorney for
the government, and which are material to the preparation of the
defense or are intended for use by the government as evidence in
chief at the trial.”.

(23) Rule 16(a) (1) (E) is deleted.

(24) Rule16(b) (1) (A) isamended to read as follows:

“(A) DocomenTs aAND TanemsLE Ossects.—If the defendant
requests disclosure under subdivision (a) (1) (C) or (D) of this
rule, upon compliance with such request by the government, the
defendant, on request of the government, shall permit the govern-
ment to inspect and copy or photograph books, papers, docunients,
photographs, tangible objects, or copies or portions thereof, which
are within the possession, custody, or control of the defendant and
which the defendant intends to introduce as evidence in chief at
the trial.”.

(25) Rule 16(b) (1) (B) is amended to read as follows:

“(B) Rerorts or ExaMiNaTioNs aND TEsts.—If the defendant
requests disclosure under subdivision (a) (1) (C) or (D) of this
rule, upon compliance with such request by the government, the
defendant, on request of the government, shall permit the govern-
ment to inspect and copy or photograph any results or reports of
physical or mental examinations and of scientific tests or experi-
ments made in connection with the particular case, or copies
thereof, within the possession or control of the defendant, which
the defendant intends to introduce as evidence in chief at the trial
or which were prepared by a witness whom the defendant intends
to call at the trial when the results or reports relate to his
testimony.”.

(26; Rule 16(b) (1) (C) is deleted.
(27) Rule 16(c) is amended to read as follows:

“(c) Continvine Duty To Discrose.~—If, prior to or during trial, a
party discovers additional evidence or material previously requested
or ordered, which is subject to discovery or inspection under this rule,
he shall promptly notify the other party or his attorney or the court
of the existence of the additional evidence or material.”.

(28) Rule 16(d) (1) is amended to read as follows:

“(1) ProteECTIVE AND MopIFYine OroErs.—Upon a sufficient show-
ing the court may at any time order that the discovery or inspection be
denied, restricted, or deferred, or make such other order as is appro-
priate. Upon motion by a party, the court may permit the party to make
such showing, in whole or in part, in the form of a written statement to
be inspected by the judge alone. If the court enters an order granting
relief following such an ex parte showing, the entire text of the party’s
statement shall be sealed and preserved in the records of the court to be
made available to the appellate court in the event of an appeal.”.

(29) Rule17(f) (2) is amended to read as follows: A
“(2) Prace—The witness whose deposition is to be taken may be
required by subpoena to attend at any place designated by the trial
court, taking into account the convenience of the witness and the

parties.”.
(30) Rule 20(d) is amended to read as follows:
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“(d) JuventLes.—A juvenile (as defined in 18 U.S.C. § 5031) who
is arrested, held, or present in a district other than that in which he is
alleged to have committed an act in violation of a law of the United
States not punishable by death or life imprisonment may, after he has ‘
been advised by counsel and with the approval of the court and the
United States attorney for each district, consent to be proceeded
against as a juvenile delinquent in the district in which he is acrested,
held, or present. The consent shall be given in sriting before the
court but only after the court has apprised the juvenile of his rights,
including the right to be returned to the district in which he is alleged
to have committed the act, and of the consequences of such consent.”. .

(31) Rule 32(a) (1) is amended to read as follows:

“{1) IsrposiTioN oF SENTENCE.—Sentence shall be imposed without
unreasonable delay. Before imposing sentence the court shall afford
counsel an opportunity to speak on behalf of the defendant and shall
address the defendant personally and ask him if he wishes to make
a statement in his own behalf and to present any information in miti-
gation of punishment. The attorney for the government shall have an
equivalent opportunity to speak to the court.”.

(32) Rule 32(c) (1) is amended to read as follows:

“(1) Waex Mape.—The probation service of the court shall make a -
presentence investigation and report to the court before the imposition
of sentence or the granting of probation unless, with the permission of

| the court, the defendant waives a presentence investigation and report,
| : or the court finds that there is in the record information sufficient to

enable the meaningful exercise of sentencing discretion, and the court
explains this finding on the record.

“The report shall not be submitted to the court or its contents dis-
closed to anyone unless the defendant has pleaded guilty or nole
contendere or has been found guilty, except that a judge may, with
the written consent of the defendant, inspect a presentence report at

| any time.”.

? (33) Rule 32(c) (3) (A) isamended to read as follows:

i “(A) Before imposing sentence the court shall upon request

~ permit the defendant, or his counsel if he is so represented, to read

| the report of the presentence investigation exclusive of any recom-

| : mendation as to sentence, but not to the extent that in the opinion

of the court the report contains diagnostic opinion which might

seriously disrupt a program of rehabilitation, sources of informa-
tion obtained upon a promise of tonfidentiality, or any other
information which, if disclosed, might result in harm, physical or
otherwise, to the defendant or other persons; and the court shall
afford the defendant or his counsel an opportunity to comment
thereon and, at the discretion of the court, to introduce testimony
or other information relating to any alleged factual inaccuracy
contained in the presentence report.”.

(34) Rule 32(c) (3) (D) isamended to read as follows:

“(D) Any copies of the presentence investigation report made .
available to the defendant or his counsel and the attorney for the
government shall be returned to the probation officer immediately
following the imposition of sentence or the granting of probation,
unless the court, in ifs discretion otherwise directs.”.

(35) Rule 43(b) (2) is amended to read as follows:
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“(2) after being warned by the court that disruptive conduct
will cause him to be removed from the courtroom, persists in
conduct which is such as to justify his being excluded from the

courtroom.”,

Speaker of the House of Representatives.

oy

Aatm’ President of the Senat?o‘a TM j>o e,



July 30, 1975

Dear Mr. Director:

The following bills were received at the White
House on July 30th:

H.R, 3130/
H.R. 6799

Please let the President have reports and
recommendations as to the approval of these
bills as soon as possible.

Sincerely,

Robert D. Linder
Chief Executive Clerk

The Honorable James T. Iymn
Director

Office of Management and Budget
Washington, D. C.





