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ACTION
THE WHITE HOUSE

Last Day: January 4

WASHINGTON

January 2, 1975

THE XES,ENT

KEN~
Enrolled Bill S. 1017 - Indian
Self-Determination and Educational
Assistance Act

SUBJEC:r':

Attached for your consideration is H.R. 1017, sponsored by
Senator Jackson, which:
Directs the Secretaries of Interior and Health,
Education and Welfare to contract with Indian tribes
for tribal operation of programs and services now
provided by the Bureau of Indian Affairs and the Indian
Health Service;
establishes guidelines and criteria for such contracts;
provides more Indian control over Federal contracts with
public schools educating Indian students; and
authorizes Interior to fund construction of public
schools on or near reservations.
OMB recommends approval and provides additional background
information in its enrolled bill report (Tab A).
Max Friedersdorf (Loen) and Phil Areeda both recommend approval.
Paul Theis has approved the text of the proposed signing statement.
RECOMMENDATION
That you sign S. 1017

(Tab C)

Signing Statement (Tab B)
Approve

mf

Disapprove

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DtC 3 1 1974
MEMORANDUM FOR THE PRESIDENT
Subject:

La~t

Enrolled Bill s. 1017 - "Indian Self-Determination
and Education Assistance Act"
Sponsor - Sen. Jackson (D) Washington and 15 others

Day for Action

January 4, 1975 - Saturday
Purpose
Directs the Secretaries of Interior and Health, Education
and Welfare to contract with Indian tribes for tribal
operation of programs and services now provided by the
Bureau of Indian Affairs and the Indian Health Service;
establishes guidelines and criteria for such contracts;
provides more Indian control over Federal contracts with
public schools educating Indian students; and authorizes
Interior to fund construction of public schools on or near
reservations.
Agency Recommendations
Office of Management and Budget

Approval

Department of the Interior

Approval (Signing
statement attached)
Approval

Civil Service Commission
Department of Health, Education
and Welfare
Department of Labor

Defers to Interior
No position (I::fcr·r::-,lly)

Discussion
The concept that Indian tribes should govern themselves has
been recognized in law since the earliest days of the
Republic. But actions of the Congress and the Bureau of
Indian Affairs over the years led to a situation in which
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Federal officials rather than tribal governments administered
programs on the reservations. It became clear in the 1920's
that this policy was not effectively providing Indian people
with the necessary skills to function in the non-Indian
society. In response to the need to move away from paternalism
toward eventual Indian self-government, Congress enacted
legislation as early as 1934 which brought some measure of
Indian control. But that legislation and the other statutes
which the Bureau of Indian Affairs now uses to foster selfgovernment fall far short of the legislative basis needed to
give substance and credibility to the current Congressional
and Administration policy of maximum self-determination
CQnsistent with the maintenance of the historic Federal trust
responsibility.
The Executive's commitment to self-determination was demonstrated
in President Nixon's special Indian message to the Congress in
July 1970 recommending a number of proposals, several of which
are embodied in the enrolled bill.
Provisions
Title I (the "Indian Self-Determination Act") would direct
the Secretary of the Interior or the Secretary of HEW, upon
the request of a tribe, to enter into contracts under which
the tribe itself would operate programs now administered by
the Bureau of Indian Affairs or the Indian Health Service. The
appropriate Secretary could initially decline to contract by
making a finding that tribal performance would not be
satisfactory, but the bill stipulates that he must then provide
assistance to the tribe to overcome his objections.
To assist in carrying out the contracts, Interior would be
authorized to make grants from its annual Indian appropriations
for the purpose of strengthening tribal government and for the
acquisition of any necessary land within reservation boundaries.
Likewise, HEW would be authorized to make grants from IHS funds
for the construction and operation of health facilities and
for the training of health personnel.
The enrolled bill contains provisions covering such matters
as advance payments, auditing and reporting of accounts,
criminal penalties for misuse of contract funds, tribal use
of Federal buildings and property, and conditions under which
the appropriate Secretary could rescind a contract and resume
control of a program.
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Under the bill, Federal employees now in Indian programs
who transfer to tribal employment in connection with such
contracts before December 31, 1985, could elect to continue
receiving Civil Service insurance and retirement benefits,
and the tribe would make the usual agency contributions to
the appropriate funds. In addition, tribes would be
considered local governments under the Intergovernmental
Personnel Act for the purpose of making cross-assignments of
personnel with Federal agencies, whether or not a tribe was
operating a program under contract.
Title II (the "Indian Education Assistance Act 11 ) would amend
the Johnson-O'Malley Act of 1934, under which States and
localities contract for the education of Indian children, to:
increase participation by Indian parents in
decisions affecting the education of their
children;
require each contractor to have an education
plan approved by the Secretary of the Interior;
and,
provide full reimbursement to school districts
for the cost of educating out-of-State Indian
children.
Further, the Secretary of Interior would be required to submit
to the Congress by October 1, 1975:
a comprehensive analysis of the Johnson-O'Malley
Act;
a specific program to meet the needs of Indian
children attending public schools; and,
a specific program to assist the development of
Indian community colleges.
Title II would also authorize the Secretary of Interior to
contract with State and local educational agencies for the
purpose of building or acquiring schools on or near
reservations. 75% of any funds appropriated would be used
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for projects which would otherwise qualify for Federal
"impact aid" monies, and would be spent on the basis of
priorities determined by the Commissioner of Education
under the "impact aid" Act. The remaining 25% of funds
would be spent at the discretion of the Secretary of
Interior, and would cover Indian-controlled contract and
private schools. Title II would authorize the appropriation
of $35 million for fiscal year 1975 and each of the four
succeeding fiscal years, and the enrolled bill requires that
any assistance given under its provisions would be in addition
to assistance under the Indian Education Act of 1972.
Finally, Interior would be directed to furnish the Congress
with a comprehensive evaluation of the effectiveness of the
school construction program and with recommendations regarding
transferring responsibility for certain Indian school
construction programs from HEW to Interior.
Administration Position
The Senate Interior Committee substantially incorporated
the self-determination proposals growing out of the President's
1970 message, but added Title II, authorizing a number of new
Indian education programs within the Department of the Interior.
When the Senate-passed bill came before the House Interior
Committee, Interior and HEW testified in favor of Title I
but strongly opposed almost all of the Senate's Title II on
the basis that the proposed programs would duplicate existing
HEW programs. The House Committee deleted a substantial
portion of Title II, but modified and strengthened the
provisions regarding school construction, and the House version
was enacted without change.
Agency views
In its enrolled bill letter, HEW finds Title I "acceptable,"
but points out that the school construction provisions of
Title II substantially duplicate existing HEW authority for
construction in Indian areas. The Department states:
"We see no need for additi.onal app;r:opriati.'One.
authority with regard to sucli construction, and
the existence of parallel programs • • • can
only confuse potential grantees and increase
the administrative cost of providing such
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assistance. We would expect that • • • no funds
will be requested for this part, and that school
construction in Indian areas will remain a function
of this Department • • • • 11
But "realiz [ing] that the importance of other features of
s. 1017 undoubtedly outweigh the reservations we have • • • , ..
HEW defers to Interior with regard to enactment.
Strongly urging your approval, Interior states in its
enrolled bill letter that "enactment of s. 1017 will be
the fulfillment of a great portion of the Indian selfde~ermination program supported by the Administration for
the last several years • .,
OMB Comment
Despite the potential problems presented by the construction
authorities in Title II, we agree with Interior that the
enrolled bill merits your approval since the provisions
strengthening Indian self-government make this proposal one
of the most significant pieces of Indian legislation in the
last 40 years. With regard to the school construction program,
no funds have been proposed in the fiscal 1976 budget to
fund these provisions, and we believe that the funds proposed
under existing HEW authorities are sufficient for this purpose.
Attached for your consideration is a signing statement prepared
by the Department of the Interior.

Enclosures

U. 5. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
WASHINGTON

JAN 7 1975
Honorable Roy L. Ash
Director
Office of Management and Budget
Washington, D.C. 20503
Dear Mr. Ash:
This is in response to your letter requesting comments
on S. 1017, an enrolled enactment entitled the "Indian
Self-Determination and Education Assistance Act."
This bill, which provides for maximum Indian participation in the Government and education of the Indian
people, vests principal program authority and responsibility in the Department of Interior. Therefore, we
defer to that Department regarding the self-determination
and educational assistance provisions of the bill.
However, one labor-related concern requires comment. In
general, the Department is opposed to the extension of
Federal Employees Compensation Act coverage to Federal employees transferring to a non-Federal payroll as will
occur under section lOS(e) of the enactment. We would
not want this extension of Federal Employees Compensation
Act coverage to transferring Federal employees to become
a precedent for other extensions of this type. We would
not, however, recommend a veto on this basis.
We do recommend and expect that the Department will assist
in the promulgation of Presidential regulations to implement section lOS(e), particularly the procedures for
billing the responsible party for the cost of this additional coverage.
Sincerely,

l..-'

Secretary of Labor

THE WHITE HOUSE
WASHINGTON

1/2/75

Judy:
The attached is an OMB draft
which Mr. The is has edited.
It is in connection with Log No. 942 -EB S. 1017 - Indian Sell-Determination
and Educational Assistance Act.

Judy Morton

THE WHITE HOUSE
WASHINGTON

TO:

FROM:

MIKE DUVAL

For your information_ _ _ _ __
Cornmentl:

United States Department of the Interior
OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

DEC 27

tr•

Dear Mr. Ash:
This responds to your request ~or our views on the enrolled
bill S. 1017, "To promote maximum Indian participation in the
Government and education o~ the Indian people; to provide ~or
the full participation of Indian tribes in programs and services
conducted by the Federal Government for Indians and to encourage
the development o~ the human resources of the Indian people;
to establish a program of assistance to upgrade Indian education;
to support the right to Indian citizens to control their own
educational activities; to train professionals in Indian education; to establish an Indian youth intern program; and for other
purposes."
We recommend that the President approve the enrolled bill.
S. 1017 authorizes and directs the Secretary of the Interior and
the Secretary of Health, Education and Welfare to contract with
Indian tribes or tribal organizations for the operation of programs
and services provided by the Bureau of Indian Affairs and the
Indian Health Service under guidelines and criteria established
by the bill; amends the Johnson-O'Malley Act with respect to providing more Indian control of contracts for assistance to public
schools enrolling Indian students; and authorizes the Secretary
of the Interior to provide assistance ~or construction to public
schools enrolling Indian students.
I.

Background

The Administration is deeply committed to Indian self-determination.
The President stated in his message to Congress, on July 8, 1970,
transmitting his "Recommendations for Indian Policy:"
For years we have talked about encouraging Indians to
exercise greater self-determination, but our progress
has never been commensurate with our promises. Part
of the reason ~or this situation has been the threat
o~ termination.
But another reason is the fact that
when a decision is made as to whether a Federal program
will be turned over to Indian administration, it is
the Federal authorities and not the Indian people who
finally make that decision.

This situation should be reversed. In my judgment, it
should be up to the Indian tribe to determine whether
it is willing to assume administrative responsibility
for a service program which is presently administered
by a Federal agency.
Enrolled bill s. 1017 represents a major step in the continuing
effort to strengthen the Federal commitment to Indian self-determination. The administration has articulated a policy of Indian
control and self-determination consistent with the maintenance
of the Federal trust responsibility and the unique Federal-Indian
relationship.
To accomplish this the Administration relies on a combination of
four basic Acts: through the use of the "Buy Indian" Act of 1910
(36 Stat. 861) competitive bidding of contracts with Indian tribes
can be waived: where the contracts relate directly to educational
services for Indian children in public schools, authority is found
in the Johnson-O'Malley Act of 1934 (48 Stat. 596), as amended;
while other services are contracted for through the Snyder Act of
1921 (42 Stat. 737) to authorize tribal supervision over the Federal
employees. This curious mixture of broad interpretation and
unrelated statutes represented an attempt by the Department to
improve the quality of education and other services and to promote
greater self-determination for Indian tribes. The difficulties in
straining statutory language beyond its original intent creates
numerous administrative and management problems which this legislation is designed to correct.

s. 1017 as enrolled substantially includes or meets the Indian Affairs
policy objectives of five (5) Administration legislation proposals
these proposals are: (1) the assumption of control proposals, first
made in 1970; (2) the proposal to permit Johnson-O'Malley contracts
with tribal governments, first made in 1970; (3) the Federal employee
transfer to tribal employment proposal, first made in 1970; (4) the
tribal government grants proposal, first made in 1973; and (5) portions
of the proposal by the Civil Service Commission relating to tribal
eligibility concerning employment and grants for certain purposes.
S.
on
to
by

1017 was passed by the Senate on April 1, 1974. The House Committee
Interior and Insular Affairs adopted several major amendments
the Senate-passed bill. Most of such amendments were recommended
this Department and the General Accounting Office.
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The House Interior Committee adopted three new sections in the
preliminary provisions of S. 1017. These sections tightened up
the contracting requirements for contracts under the Act in the
areas of auditing and reporting, criminal penalties for misuse of
contract funds, applicability of the Davis-Bacon Act to contracts
under the Act, and preferences for Indians and Indian subcontractors.
Each were recommendations of the Interior Department and GAO.
In title I, the Committee expanded the grant provisions of section
104 pursuant to our recommendation in our report to the Committee
dated May 17, 1974. These grants are made in order to facilitate
contracting by tribes and tribal organizations under the terms of
the Act. The specific purposes for which the grants are to be
made are clarified and, to some extent, expanded and the authorization for appropriations for such grants are made under the so-called
"Snyder Act" which is the general appropriation authorization for
the Bureau of Indian Affairs. A later amendment struck the
authorization provision contained in the Senate-passed bill.
Section 105 contains provisions relating to transfers of Civil
Service employees of the Bureau of Indian Affairs and the Indian
Health Service to tribal employment under contracts entered into
pursuant to the provisions of the title. The Committee adopted
amendments which (1) permit tribes and tribal contractors to be
eligible for grants from the Civil Service Commission under the
Intergovernmental Personnel Act to strengthen personnel administration of the contractors; (2) permit Federal employees transferring
to tribal employment under such contracts to retain the various
fringe benefits of Federal employment; and (3) exempt such transferring employees from the conflict-of-interest provisions of section 205
and 207 of title 18, U.S.C. which would be inappropriate to the circUlllstances of such contracts.
In title II the House Interior Committee deleted four parts authorizing
new programs in the area of Indian education within the Department
of the Interior. The Committee did so on the basis of this Department's recommendation that authority already existed for such programs
and that in some cases, such programs were being implemented or
would be duplicative of existing programs.
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II.
A.

Provisions of the Bill
Preliminary Provisions

Section l cites the bill as the "Indian Self-Determination and
Education Assistance Act."
Section 2 contains a statement of congressional findings and section 3
contains a declaration of congressional policy.
Section 4 contains the definitions of the terms included in the Act.
"Indian" means a member of an Indian tribe. "Indian tribe" is defined
to include the Alaska Native villages or Regional or Village Corporations under the Alaska Native Claims Settlement Act. "Tribal organization" includes the governing body of an Indian tribe and Indian
organizations controlled~ sanctioned, or chartered by such a governing
body or which are democratically elected by the Indian community to
be served. This latter definition includes a proviso giving each
tribe to be served under a contract or grant the right to approve
the organization receiving the contract or grant.
Section 5 contains record keeping requirements~ provision for GAO
and Interior Department audits, requirements for providing reports
and information to the Indian people served, and for funds not used
to be returned to the U.S. Treasury.
Section 6 provides criminal penalties for embezzlement~ misapplication~
etc., of funds received under the Act or under the Johnson-O'Malley
Act (25 U.S.C. 452 ~ ~· ).
Section 7(a) makes the wage and labor standards of the Davis-Bacon
Act applicable to contracts and subcontracts under the provisions
of this bill. Section 7(b) provides that the contracts and grants
under this bill, the Johnson-O'Malley Act, "or an;y other Act authorizing Federal contracts with or grants to Indian organizations or for
the benefit of Indians" shall require to the greatest extent feasible
(l) Indian preference and opportunities for training and employment
in the administration of such contracts or grants and (2) Indian preference in the award of subcontracts and subgrants. It should be
noted that this provision extends to all "Indian programs" in the
Federal government and not just those in the Bureau of Indian Affairs
and the Indian Health Service.
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Section 8 provides that funds appropriated under the Snyder Act
remaining unused at fiscal year end may be carried over for use
in the following year. This provision will apply to most of the
funds appropriated to the BIA for other than construction purposes.
B.

Title I

Section 101 provides that this title may be cited as the "Indian
Self-Determination Act".
Section 102 is a basic contracting provision relating to the BIA
and is in line with the basic policy in the Administration's assumption of control proposal and Johnson-O'Malley contracting with tribal
governments proposal.
Section 102(a) directs the Secretary of the Interior to enter into
contracts, upon the request of Indian tribes, with tribal organizations to perform the programs and services carried out by the Bureau
of Indian Affairs on Indian reservations under its various authorities.
The Secretary, under certain circumstances, may decline to do so.
Section 102 (a) also provides that the Secretary "may initially
decline" to enter into a request contract if he finds that - the
services to the Indian beneficiaries will not be satisfactory;
adequate protection of trust resources is not assured; or the project
or function cannot be properly completed or maintained by the proposed contract. In arriving at such a finding, consideration is
to be be given as to whether the tribal organization would be
deficient with respect to (1) equipment, (2) bookkeeping and accounting procedures, (3) substantive knowledge of the program to be
contracted, (4) community support for the contract, (5) adequately
trained personnel, or (6) other necessary components of contract
performance.
Subsection (b) of section 102 requires the Secretary to inform the
tribe of his reason for declining to enter into a requested contract,
assist the tribe or tribal organization in overcoming his stated
reasons, and provide the tribe with a hearing on his objections
with the right of appeal.
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Subsection (c) authorizes the Secretary to require a tribe to
secure appropriate liability insurance as a prerequisite to
contracting under the bill, but the insurance company must waive
any· subrogated right it may have to set up as a defense on the
insurance policy the tribe's sovereign immunity from suit, provided
further, that such company may not waive the tribe's sovereign
immunity beyond the limits of the policy.
Section 103 is similiar to section 102 but relates to HEW and the
Indian Health Service.
Section 104(a) authorizes the Secretary of the Interior to make
grants to tribal organizations to facilitate their contracting
under the terms of section 102. This granting authority in the
BIA is comparable to that in the Indian Tribal Government Grant Act
proposed by the Administration in 1973. Grants or contracts are
authorized from the BIA's regular budget funds for:
"(1) The strengthening or improvement of tribal government
(including, but not limited to, the development, improvement, and administration of planning, financial management,
or merit personnel systems, the improvement of tribally
fUnded programs or activities, or the development, construction, improvement, maintenance, preservation or operation of
tribal facilities or resources);
"(2) The planning, training, evaluation, or other activities
designed to improve the capacity of a tribal organization to
enter into a contract or contracts pursuant to section 102 of
this Act and the additional costs associated with the initial
years of operation under such a contract or contracts;
"(3) The acquisition of land in connection with items (1)
and (2) above: Provided, That in the case of land within
reservation boundaries or which adjoins on at least two
sides lands held in trust by the United States for the tribe
or for individual Indians, the Secretary of Interior may
(upon request of the tribe) acquire such land in trust for
the tribe, or
"(4) The planning, designing, monitoring, and evaluating
of Federal programs serving the tribe."
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Section l04(b) provides granting authority for the Indian Health
Service and HEW.
Section l04(c) permits grants under subsection (a) and (b) to be
used as matching shares for other Federal grant assistance which
contribute to the purpose of facilitating tribal contracting under
this Act.
Section 105 includes provisions relating to personnel. Subsection (a)
and (d) are consistent with the Civil Service Commission's proposed
Intergovernmental Personnel Act Amendments of 1974.
Section l05(a) amends the Intergovernmental Personnel Act (5 U.S.C.
3371 et ~·) to make Federally recognized Indian tribes and their
tribal organization eligible for temporary (up to 2 years renewable
for up to 2 more years) assignments of Federal employees to them
and for temporary assignment of tribal employees to Federal agencies.
Section l05(b) relates to the assignment of Public Health Service
commissioned officers to tribes.
Section l05(c) relates to HEW-Indian Health Service personnel.
Section 105 (d) makes any Indian tribe, "which performs substantial
governmental functions" eligible under the Intergovernmental Personnel
Act (42 U.S.C. 4721, 4762) for Civil Service Commission grants to
upgrade and improve tribal personnel systems or aid tribal personnel
training programs. Tribal grant applications are not reviewable by
the the Governor of the State.
Section l05(e) thru (i) incorporates substantially all of the proposal
by the Administration concerning Federal employee transfer to tribal
employment and civil service fringe benefit retention. A Federal
employee "who leaves Federal employment to be employed by a tribal
organization on or before December 31, 1984, in connection with
governmental or other activities which are or have been performed
by [Federal] employees in or for Indian communities is entitled,
if the employee and the tribal organization so elect" to retain
his civil service coverage for "Compensation for Work Injuries",
"Retirement 11 , "Health Insurance", and "Life Insurance". The
usual employee deductions and agency contributions by the tribal
organizations are required for continuation of these fringe benefits.
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The provisions in subsection (e) thru (i) do not include a five
year right for former Federal employees employed by a tribe to
request and obtain reemployment by the Federal agency they left
for tribal employment. Such a right had been included in the
Administration's proposed bill but the provisions in section 105(a)
provide an alternate method of providing a period of trial employment with tribal organiations.
Section 105(j) provides that Federal employees assigned to tribal
organizations or former Federal employees employed by tribal organizations are not subject to the restrictions under the conflict of
interest provisions in 18 U.S.C. 205 and 207 on their activities on
behalf of such tribal organizations.
Section 106 includes a number of "Administrative Provisions."
Enactment of S. 1017 will be the fulfillment of a great portion
of the Indian self-determination program supported by the Administration for the last several years. We strongly urge that the
President approve the enrolled bill.

Secretary of the Interior
Honorable Roy L. Ash
Director
Office of Management and Budget
Washington, D. C. 20503
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SIGNING STATEMENT FOR S. 1017
The Indian Self-Determination and Education Assistance Act is a major
legislative achievement.

It substantially includes or meets the

Indian Affairs policy objectives of five Administration legislative
proposals.

As the title of the Act indicates, it will greatly

facilitate the implementation of this Administration's policy of
Indian self-determination.
This Act gives the permanence and stature of law to our policy
of allowing Indian tribes to operate the programs serving them
under contract with the Federal Government.
In addition to making this kind of contracting a right, the Act
does much to make it feasible and practical.
For example, it authorizes the Bureau of Indian Affairs to make
grants to tribal organizations to assist them to develop their
capacity -- through training of personnel and other means-- for
the operation of programs.

It also allows Federal employees,

at the request of the tribe, working in programs transferred to
tribal operation to continue working without losing Federal
fringe benefits -- making it possible for the tribe to begin
operation with a nucleus o.f

exper~enced

employees.

-2-
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The granting authority provided in the Act can also be used for
strengthening tribal governments and tribally funded programs;
for the development, maintenance and operation of tribal facilities
or resources; for needed land acquisitions, and for tribal planning,
designing, monitoring and evaluating Federal programs serving the
tribe.
Title II, the Indian Education Assistance Act, amends the
Johnson-O'Malley Act to give the Indian community a stronger role
in approving or disapproving the use of JOM funds for their
children in public schools.

It also provides for better planning

in the use of these funds to meet the educational needs of the
Indian students.
The enactment of this legislation is a milestone for Indian people.
I think it will enable this Administration through the Department
of the Interior and the Bureau of Indian Affairs to work more
effectively with Indian tribes for the betterment of Indian
people by assisting them in meeting goals they have set.

•''
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UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D. C

20415

December 27, 1974
CHAIRMAN

Honorable Roy L. Ash
Director
Office of Management and Budget
Washington, D.C. 20503
Attention:

Mrs. Garziglia
Room 7201
New Executive Office Building

Dear Mr. Ash:
On December 26, 1974, you asked for our views and recommendations on
enrolled billS. 1017, the Indian Self-Determination and Assistance
Act. The U.S. Civil Service Commission supports the objectives of
s. 1017.

We note that Section 105(a) and (d) of the Act amends the IPA to
make Indian tribes which perform substantial governmental functions
eligible to participate in all of the IPA programs, and exempts Indian
tribes from population and other requirements imposed on local governments for participation in the grant program. These provisions are
substantially the same as those in the amendment to the Intergovernmental
Personnel Act proposed by the Civil Service Commission (S. 4135 and
H.R. 16075).
Section 105(j) of the Indian Self-Determination and Assistance Act
exempts from the conflict of interest provisions of sections 205 and
207 of Title 18, United States Code, Federal employees on a mobility
assignment to an Indian tribe. It would permit these Federal employees
to act as an agent or attorney for the tribe "in connection with any
matter pending before any department, agency, court, or commission,
including any matter in which the United States is a party or has a
direct and substantial interest" provided that proper notification is
given. The Commission proposed a similar exception to the conflict
of interest provisions for all Federal mobility assignees. However,
the Commission provision would not have permitted a mobility assignee
to act as an attorney or agent before his employing agency or an agency
with which he was employed during the year prior to his assignment. We
have no objection to the broader provision of S. 1017.
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Section 105(e) of this enrolled bill provides for retention of coverage
rights, and benefits under chapters 81 (Compensation for Work Injuries),
83 (Retirement), 87 (Life Insurance) and 98 (Health Insurance) of
Title 5, United States Code, for Federal employees who transfer on or
before December 31, 1985, to an Indian tribal organization under a
transfer of function. We agree with this provision. In a report to
OMB on an earlier version of S. 1017, the Commission recommended continuation of these benefits for employees so transferred.
Section 105(i) authorizes the President to carry out the benefit retention
provisions and to protect and assure various employee rights and benefits,
including "reemployment rights, and other similar civil service rights
and b~nefits as he finds appropriate." We have no objection to this
provision.
Section 104(a)(l) of this enrolled bill authorizes the Secretary of
Interior to make grants to tribal organizations for, among other things,
developing or improving tribal government "merit personnel systems."
If this bill is approved, we will work closely with the Secretary of
Interior to coordinate personnel assistance to tribal governments
under this section with similar assistance provided under the amended
IPA.
Section 7(b)(l) provides that any contract, subcontract, grant, or subgrant, under this Act or any Act 11authorizing Federal contracts with or
grants to Indian organizations or for the benefit of Indians, shall
require to the greatest extent feasible -- (1) preferences and opportunities for training and employment in connection with the administration of such contracts or grants shall be given to Indians(.)"
As we understand this provision, there is no intent to expand Indian
preference laws in employment in Federal agencies beyond their current
applicability to the Bureau of Indian Affairs and the Indian Health
Service.
We recommend that the President sign this enrolled bill into law.
By direction of the Commission:

DEPARTMENT OF HEALTH. EDUCATION. AND WELFARE

Honorable Roy L. Ash
Director, Office of Management
and Budget
Washington, D. c. 20503

DEC 2 7 1974

Dear Mr. Ash:
This is in response to Mr. Rommel's request for a report
on~· 1017, an enrolled bill "To provide maximum Indian
participation in the Government and education of the Indian
people; to provide for the full participation of Indian
tribes in programs and services conducted by the Federal
Government for Indians and to encourage the development
of human resources of the Indian people; to establish a
program of assistance to upgrade Indian education; to support
the right of Indian citizens to control their own educational
activities; and for other purposes."
Title I of the enrolled bill, which provides authority for
the Secretary of the Interior and the Secretary of Health,
Education, and Welfare to contract with Indian tribal
organizations to carry out programs currently administered
by the Bureau of Indian Affairs and the Indian Health Service,
is substantially consistent with a number of Administration
proposals designed to promote self-determination for Indians.
Section 103 of S. 1017 would direct the Secretary of Health,
Education, and Welfare, upon the request of any Indian tribe,
to enter into a contract or contracts with a tribal
organization to carry out any or all of his functions,
authorities, and responsibilities with regard to the
maintenance and operation of hospitals and health facilities
for Indians. Those facilities are currently administered
by the Public Health Service. The Secretary may decline to
enter into such a contract if he determines that it would
result in unsatisfactory services for Indians, that trust
resources would not be adequately protected, or that the
proposed project or function to be contracted for cannot be
properly completed or maintained by the proposed contract.

Honorable Roy L. Ash
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Such a determination would be subject to notice and opportunity
for a hearing.
Under section 104(b), the Secretary of Health, Education,
and Welfare would be authorized to make grants to any tribal
organization, from funds appropriated to the Indian Health
service, for the development, construction, operation,
provision, or maintenance of adequate health facilities for
Indians, including training of personnel. He would also be
authorized to make grants to such organizations for the
purpose of planning, training, evaluation, or other activities
designed to improve the ability of such organizations to enter
into a contract under section 103.
Section 105(a) of the enrolled bill would amend 5 u.s.c. 3371
to include Indian tribes and organiza~ions within the
definition of the term "local government" for the purpose of
authorizing cross-assignments of personnel between such
organizations and Federal departments and agencies.
Section 105(b) would amend the Act of August 5, 1954, to
authorize the Secretary of Health, Education, and Welfare
to assign commissioned officers of the Public Health Service
to assist Indian tribes and organizations to carry out
contracts with, or grants to, tribal organizations under
sections 102, 103, or 104.
Part A of title II of S. 1017 would amend the Johnson-o'Malley
Act to provide greater accountability for the use of funds
provided under that Act, to require greater participation by
Indian parents in decisions affecting the education of their
children, and to authorize the Secretary of the Interior
fully to reimburse school districts for the cost of educating
out-of-State Indian children. Part A also would require the
Secretary of the Interior, in consultation with the secretary
of Health, Education, and Welfare, to submit to the Committees
on Interior and Insular Affairs of the Senate and House of
Representatives a comprehensive report on the Johnson-o'Malley
program.
Part B of title II would authorize the Secretary of the
Interior to contract with State and local educational agencies

Honorable Roy L. Ash
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for the purpose of constructing, renovating, or acquiring
facilities for the education of Indian children residing on
Indian reservations or lands. Seventy-five percent of any
funds appropriated for this purpose would be used to fund
projects which meet the requirements of subsections (a} and
(b) of section 14 of P.L. 81-815. Such funds would be
allocated on the basis of priorities determined by the
Commissioner of Education under that section. Part B would
authorize the appropriation of $35,000,000 for fiscal year
1975 'and each of the four succeeding fiscal years for the
purposes of carrying out such construction.
The provisions of title I of s. 1017, which relate to this
Department and which are described above, are consistent
with the Department's proposals concerning self-determination
for Indians. Those provisions are therefore acceptable to
this Department.
Part A of title
administered by
therefore defer
desirability of

II relates to the Johnson-O'Malley program
the Department of the Interior, and we
to that Department with regard to the
the enactment of that part.

The construction authority provided under part B of title II
substantially duplicates the authority for school construction
in Indian areas under section 14 of P.L. 81-815. We see
no need for additional appropriations authority with regard
to such construction, and the existence of parallel programs
in this Department and the Department of the Interior can
only confuse potential grantees and increase the administrative
costs of providing such assistance. We would expect that,
if S. 1017 is enacted, no funds will be requested for this
part, and that school construction in Indian areas will remain
a function of this Department under P.L. 81-815.
We realize that the importance of other features of S. 1017
undoubtedly outweigh the reservations we have concerning
part B of title II. Because the enrolled bill relates largely
to programs administered by the Department of the Interior,

4
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we defer to that agency on the question of the desirability
of the enactment of the enrolled bill.
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STATEMENT BY THE PRESIDENT
I have today signed into laws. 1017, the Indian
Self-Determination and Education Assistance Act.

My

Administration is committed to furthering the selfdetermination of Indian communities without terminating
the special relationships between the Federal Government
and the Indian people.
The Congress is to be congratulated for its passage
of this legislation.

It will enhance our efforts to

implement this policy of Indian self-determination.
Title I of this act gives the permanence and stature
of law to the objective of my Administration of allowing
indeed encouraging -- Indian tribes to operate programs
serving them under contract to the Federal Government.
Furthermore, with the passage of this act, Indian communities and their leaders now share with the Federal
Government the responsibility for the full realization
of this objective.

It will be through the initiatives

of Indian communities that the authorities provided in
this Act will be implemented.

I urge these communities

to make the fullest possible use of them and pledge the
support of this Administration.
In addition to making this kind of contracting a
right, the act does much to make i t feasible and practical.
For example, it authorizes the Bureau of Indian
Affairs to make grants to tribal organizations to help
them develop the abilities of potential workers -- through
training and other means -- to operate these programs.

At

the request of the tribe, it also allows Federal employees
who work in programs transferred to tribal operation to
continue working without losing Federal fringe benefits,
thus making it possible for the tribe to begin operation
with a nucleus of experienced employees.

2

The granting authority provided in this act can
also be used to strengthen tribal governments and tribally
funded programs.
Title II, the Indian Education Assistance Act, amends
the Johnson-O'Malley Act to give the Indian community a
stronger role in approving or disapproving the use of
funds for children in public schools.

It also provides

for better planning in the use of these funds to meet the
educational needs of the Indian students.
The enactment of this legislation marks a milestone
for Indian people.

It will enable this Administration to

work more closely and effectively with the tribes for the
betterment of all the Indian people by assisting them in
meeting goals they themselves have set.
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REPORT
[To accompaey S. 1(d,7]

The Committee on Interior and Insular Affairs to which was referred the bill (S. 1017) to promote :rimximum Indian participation in
the government and education of the Indian people; to provide for
the full participation of Indian tri~ in certe,in prograiDB and services conducted by the Federal Government for Indians and to encourage the development of the human/ resources of the Indian people; to
establish and earry out a national Indian· equeation prograll).; to
encourage the establishment of l()Cal Indian school oontrol; to train
professionals in Indian educl).tion; to establish an Indian youth intern
pro~am; and for ot~er purposes; havin~ considered the same, reJ;>Orts
favorably· thereon with. an amend,ment ·m the nat'!Jre of a substitute,
and. r~omm.ends that t4e bill (as amended) do pass.
The· amendment is as fQllows: ·
·
Strike. out all after the enacting clituse and insert in .lieu thereof
the following:
·
· ··
·
·
That this Aet lllO.Y be clte4 ·as the "llldian
.Ailslstance Act";
·

~If-Determination

and Education

CON~~.SIQNAL :I'IN.J)~G!!J

SEC. 2. (a} The. Congress, after careful. review of the Federal G()vernment's
historieal and Special' 'legal relatioris'hip WI.~ and resulting responsibilities to,
American Indian people; finds that·
·
'
·
·• ·
·
(1) the. pJ:Olon~ FEM~erl\1 dOillina,tio~ of Indian service programs has
served to retard rather than enhance the progress of Iridian people and
the4' COIIllllWli~~. b.J ~epriving Int:lia,ns of the. toll opport1Jllity to develop
leadership ·skins crucial ,fu the reallZlttion of self-government, and has
denied to the lpd.iaJ,l people an e1fective voi~ in tlle planning and illlplementartion of pr<Qgnriilii·tor We benefit or·Indlans which
responsive to the true

nef!d$ of. Jln~ ~unities; 8lul
99-006

·

are

··

:

3

2

will

(2) The Indian people
never surrender. their desir~ to control their
relationships both among themselves and with non-Indmn governments,
organizatiQns, and persons.
(b) 'l'he Congress further finds that(1) true self-determination in any soeiety Qf people is depeJ?-dent upon
an educational process which will insure the development of qualified people
to fulfill meaningful leadership roles ;
(2) the Federal responsi'bility for and assistance to education of Indian
children, Indian adult education, and Indian skills training. has not effecte?
the desired level of educational achievement or created the diverse opportumties and personal satisfaction which education can and should provide; an~
(3) parental and community control of the educational process is of crucial
importance to the Indian peol)le.
DEOLABATION OF POLICY

SEC. 3. (a) The Congress hereby recognizes the obligation of the United
States to respond to the strong expression of the Indian people for self-determination by assuring maximum Indian p.articiDation in ,the direction of educational as well as other Federal services to Indian communities so as to render
such services more responsive to the needs and desires of those communities.
(b) The Congress declares its commitment to the maintenance of the Federal
Government's unique and continuing rel!ltionship with and n;sponsibility to .the
Indian people through the establishment of a meaningful Ind1an self-determmation policy which will permit an orderly transition 'from Federal domination of
programs for and services to Indi~nstoeff~t~ve,and me~ngful participation by
the Indian people in the planttlng,. colldf!ctt and administration of those programs and services.
.
(e) The Congress declares that a major natiQ?JRI goal ~f the United Stat~. 1s
to provide the quantity and <}uality of educational services and oDPQrtumt~es
which will •permit Indian children and adults to compete and ~eel in the l~fe
areas of their choice, and to achieve the measure o:f self-determmation essential
to their social and economi.c well-being.
·DEFINITIONS

Sm. 4. FQr the purpbses ofthis Act, the term......:
.
.
(a) "Indian:' m:eans,a.person. wlio is a member. of an Indian tribe;
(b) "Indian ~tribe" Jneall!il any Indian tribe; band, .nation, >01' other organi1'Jed group or communitY,,iv,el~ any Alaska. Native village as defined
in the Alaska Native Clabri' Settl_ement Act. ( 85i Stll>t. ~), which is ~g
nized as eligible for the special programs and services provided by the Umted
States to Indians because of their stafus·as Indians·. ·
.
(c) "tribal organization" means the·elected governing ~Y of any Indian
tribe or any legally established organization of Indians .which Is controlled
by one or more such bodies or by a board of directors el~ted or selected by
one or more such bodies (or elected"by the Indian P?Pulati«>n to .be served
by such organization) and which includes the maxunum partiCipation of
Indians in all phases of its activities ;
(d) '\Secretary", uniess otherwise designated, means the Secretary of
the Interior ; .
. . .
. .
(e) "school district" means any political subdivisiOn of a State which IS
responsible for the provision, administration, and control of public educa·
tion through grade 12 as defined by the law of such State;
.
. (f) ·~state education agency" me_ans the State J;K>.ard of education or other
agency or officer primarily responsible for supel,"VlSlOn by the State of public
elementary and secondar.y schools, or, if there is 11() such officer, ot: agency,
an offieer or a'gency designated by the Governor 'Or by State law,
TITLE I-THE INDIAN SELF-DETE'RMINATIQN .ACT

SEc. 101. This title may be cited 3:s the "Indian Self-<Deter1Illnatio)l Act".
CONTRACTS

llY THE SEORETU"t 0~ 'J;~E JN.~~B_ ;, ....

is

Sxc. 102. (a) The Secretaryof the Interior
dltected,' upon tp,e reques~ of
any Indian tribe, to enter into a contract or contracts with any tr1bal orgaruza-

tion of any such Indian tribe to plan, conduct, and administer programs, or
portions thereof, provided for in the Act of .April 16, 1934 ( 48 Stat. 596), as
amended by this Act, parts B and D of title II of this .Act, any other program
or portion thereof which the Secretary of the Interior is authorized to administer
for the benefit of Indians under th& Act of November 2, 1921 (42 Stat. 208), and
any Act subsequent thereto: Provided, however, That the Secretary mfty initially
decline to enter into any contract requested by an Indian tribe if he finds that:
(1) the service to be rendered to the Indian beneficiaries of the particular program or function to be contracted "ill not be satisfactory, (2) adequate protection of trust resources is not assured, or ( 3) the l)roposed project or function to
be contracted for cannot 'be l)roperly completed or maintained by the prol)OSed
contract: Providea further, 'l'hat in arriving at his finding, the Secretary shall
consider whether the tribe or tribal organil7Altion is deficient with respect to (1)
equipment, (2) bookkeeping and accounting procedures, (3) substantive knowledge of the program to ,be contracted for, ( 4) community support for the contract,
(5) adequately trained personnel, or (6) other necessary components of contract
performance.
(b) Whenever the Secretary declines to enter into a contract or contracts pursuant to subsection (a) of this section he shall (1) state his objections in writing
to the tribe within sixty days, (2) provide; to the extent practicable, assistance
to the tribe or tribal organization to overcome his stated objections, and (3) provide the tribe with a hearing, under such rules and regulations as he may promulgate, and the opportunity for appeal on .the objections raised.
(c) The Secretary is authorized to require any tribe requesting that he enter
into a contract pursuant to the provisions of this title to obtain adequate liability
insurance: Prov-ided, however, That each suck policy of insurance shall contain
a provision that the insurance carrier shall waive any right it may have from suit.
but that such waiver shall extend only to claims the amount and nature of which
are within the coverage and limits of the policy; and shall not authorize or empower such insurance carrier to waive or otherwise limit the tribe's sovereign
immunity outside or beyond the coverage and limits of the policy insurance.
CONTRACTS BY THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE
'SEC. 103. (a) The Secretary of Health, Education, imd Welfare is direct~, upon
the request of any Indian tribe, to enter into a contra~t or contracts with any
tribal organization of any such Indian tribe to carry out any or all of his functions, authorities, and responsibiUties under the Act of August 5, 1954 (68 Stat.
674), as amended: Provided, however, That the Secretary may initially decline
to enter into, any contract requested by an Indian tribe if he finds that: ( 1) the
service to be rendered to the Indian beneficiaries of the particular program or
function to be contracted for will not be satisfactory, (2) adequate protection of
trust resources is not assured, or {3) the proposed project or function to be contracted for cannot be properly completed or maintained by the proposed contract:
Provided further, That the Secretary of Health, Education, and Welfare, in arriving at his finding, .shall consider whether the tribe or tribal organization will
he deficient with respect to (1) equipment, (2) bookkeeping and accounting procedures, (3) substantive knowledge of the program to be contracted for, (4) community support for the contract, (5) adequately trained personnel', or (6) other
necessary components of contract performance.
(b) Whenever the Secretary of Health, Education, and Welfare declines to
enter into a contract or contracts pursuant to subsection (a) of this section he
shall (1) state his objections in writing to the tribe within sixty days, (2) t1rovide, to the extent practicable, assistance to the tribe or tribal organization to
overcome his stated objections, and (3) provide the tribe with a hearing, under
such rules and regulations as he shall promulgate, and the opportunity for
appeal on the objections raised.
(c) The Secretary of Health, Education, and Welfare is authorized to require.
any trioe requesting that he enter into a contract pursuant to the provisions
of this title to obtain adequate liability insurance: Provided, however, That each
such policy of insurance shall contain a provision that the insurance carrier'
shall waive any right it may have to raise the defense of tribal immunity from
suit, but that such waiver shall extend only to claims the amount and nature
of which are within the coverage and limits of the policy and shall not authorize or empower such insurance carrier to waive or otherwise limit the tribe's
sovereign immunity outside or beyond the coverage and limits of the policy
of insurance.
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GRANTS ~ INDIAN TRIBAL ORGANIZATIONS

SEC. 104. The Secretaries of the Interior and of ~ealth,. Education, and Welfare
are each authorized upon the request of any Indian trrbe, to make a grant or
grants to any tribal ~rganization of such Ind~an tribe for plan_ning, t~aining, evaluation, and other activities specifically designed to make It possible f?r such
tribal organization to enter into a contract or contracts pursuant to sectwns 102
and 103 of this Act.
DETAIL OF PERSONNEL

SEC. 105. (a) Section 3371(2) of chapter 33 of title 5, United States. Code, ~s
amended (1) by deleting the word "and" immediately after the sem~colon. m
clause (A) · (2) by deleting the period at the end of clause (B) and msertmg
in lieu the;eof a semicolon and the word "and"; and (3) by adding at the end
thereof the following new clause:
"(C) any Indian tribe, band, nation, or other organized group or c~m
munity including any Alaska Native village as defined in the Alaska Native
Claims' Settlement Act ( 85 Stat. 688), ·which is recognized as eligible. for
the special programs and services provided by the United States to Indians
because of their status as Indians."
.
·
(b) The Act of August 5, 1954 (68 Stat. 674), as amended, is further amended
by adding a new section 8 after section 7 of the Act, as. follows :
.
"SEc. 8. In accordance with subsection (d) of sectwn 214 of the Pubhc He~lth
Service Act (58 Stat. 690), as amended, upon the request of any Indian tnbe,
band group or community commissioned officers of the ·Service may be assigned
by the Secr~tary for the p~rpose of assisting such Indian tribe, group, band: or
community in carrying out the provisions of contracts with, or grants to, trib~l
organizations pursuant to section 102, 103, or 104 of the Indian Self-Determination and Education Assistance Act" ..
(c) Paragraph (2) of subsection (a) of section 6 of the ·Military Selective
Rervice Act of 1007 (81 Stat. 100), as amended, is. amended by inserting after the
~ords "Environmental Science ·Services Administration" the words "or who are
assigned to assist Indian tribes, groups, bands, or communities pursuant to the
Act of August,5, 1954 (68 Stat. 674), as amended,".
·
ADMINISTRATIVE PROVISIONS

SEc. 106. (a) Contracts witll tribal organizations pursuant t? sections 102 and
103 of this Act shall be in accordance with all Federal contracting law,s and regulations except that, in the discretion of the appropriate Secretary, such cont~cts
may be negotiated without advertising and need not con'form With the provisions
of the Act of August 24, 1935 ( 49 Stat. 793), as amended.
.
(b) Payments of any grants or under any contracts pursua~t to sectwn 102,
103 or 104 of this Act may be made in advance or by way of rermbursement and
in ~uch installments and on such conditions as the appropriate Secretary deems
.
necessary to carry out the purposes of this title.
(c) ·An:v contract requested by a tribe pursuant to sections 102 and 103 of this
Act shall 'be for a term not to exceed one ~ear unless ~he appropriate Secretary
detennines that a longer tenn would be advisable: Prp"!uled, That such te~ ma~
not exceed three years and shall be subject to the avallability of appropria~ons ·
Provided, further, That the amount of any ~u~h contract _nray be renegotlatE>d
annually to reflect factors, including but not hmited to cost mcreases, beyond the
control of a tribal orglmization.
.
(d) Notwithstanding any provision of law to tlle contrary, the appropnate Secretary may, at the request or consent of a tribal organization, revise or ~mend
any contract or grant made by him pursuant to section 102, 103, or 10;1 o~ thi.s Act
with such organization as necessary to carry out the purposes o~ this title· Provided however That whenever an Indian tribe requests retrocession of the appropriat~ Secretary for any contract entered into pursuant to this Act, such retrocession shall become effective upon a date specified by the appropriate Secretary J?-Ot'
more than one hundred and twenty days from the date of the reque;;t by the tnbe
or at such later date as may be mutually agreed to by the appropnate Secretary
and the tribe.
t t
t'
10'>
(e) In connection with any contract or grant made pursuan o sec 10n . ~,
103, or 104 of this Act, the appropriate 'Secretary or agency head may per~ru~ a
tribal organization to utilize, in carrying out such contract .or grant, exi.stmg
school buildings, hospitals, and other facilities and all eqmpment therem or
appertaining thereto and other personal property owned by the Federal Govern-
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ment within his jurisdiction under such terms and conditions as may be agreed
upon for their use and maintenance.
(f) The contracts authorized under sections 102 and 103 of this Act and grants
pursuant to section 104 of this Act may include provisions for the performance
of personal services which would otherwise be performed by Federal employees:
Provided, That the Secretary shaH not make any contract which would impair
his ability to discharge his trust responsibilities to any Indian tribe or individuals.
(g) Contracts with tribal organizations and regulations adopted pursuant to
this Act shall include pravisions to assure the fair and uniform provision by such
organizations of services and assistance to Indians in the conduct and administration of programs or activities under such contracts.
SEc. 107. (a) The Secretaries of the Interior and of Health, Education, and
'Velfare are each authorized to perform any and all acts and to make such rules
and regulations 'US may be necessary and proper for the purpose of carrying out
the provisions of this title.
·
(b) (1) Within six months from the date of enactment of this Act, the Secretary of the Interior and the Secretary of Health, Education, and Welfare shall,
to the extent practicable, consult with national and regional Indian organizations, to consider and formulate appropriate rules and regulations to implement
the provisions of this title.
(2) Within seven months from the date of enactment of tllis Act; the Secretary
of the Interior and the Secretary of Health, Education, and Welfare shall
prE>sent the proposed rules 11nd regulations to the Committee on Interior and
Insular Affairs of the United States Senate and House of Representatives.
(3) Within eight months from the date of enactment of this Act, the Secretary
of the Interior and the Secretary of Health, Education, and ~elfare shall publish
proposed roles and regulations in the Federal Register for the purpose of receiving comments from interested parties.
( 4) Within ten months from the date of enactment of this Act, the Secretary
of the Interior and the Secretary of Health, Education, and Welfare shall promulgate rules and regulations to implement the provisions of tllis title.
(c) The Secretary of the Interior and the Secretary of Health, Education, and
Welfare are authorized to revise a:tid amend any nlles or regulations promulgated pursuant to this section : Provided, That prior to any revision or amendment to such rules or regulations the respective Secretary or· Secretaries shall,
to the extent practicable, consult with appropriate national or regional Indian
organizations, and shall publish any proposed revisions in the Federal Register
not less than sixty days prior to the effective date of such rules and regulations
in order to provide adequate notice to, and receive comments from, other interested parties.
SEc. 108. For each fiscal year during which an Indian tribal organization
receives or expends funds pursuant to a contract or grant under this title, the
Indian tribe which requested such contract or grant shall submit to the appropriate Secretary a report including, but not limited to, an accounting of the
amounts and purposes for which Federal funds were expended, information on
conduct of the program or service involved, and such other information as the
appropriate Secretary may request. The reports and records of the Indian tribal
organization with respect to such contract or grant shall be subject to audit by
the appropriate Secretary and the Comptroller General of the United States.
SEc. 109. There are hereby authorized to be appropriated for the purposes of
;:ection 104 of tllis title the amount of $8,000,000 to the Department of the
Interior and $2,000,000 to the Department of Healtll, Education, and Welfare
for each of three succeeding fiscal years following the date of enactment of
this Act.
SEc.110. Nothing in this Act shall be construed as(1) affecting, modifying, diminishing, or otherwise impairing the sovereign
immunity from sult enjoyed by any Indian tribe; or
(2) authorizing or requiring the termination of any existing trust responsibility of the United States with respect to the Indian people.
TITLE II-THE INDIAN EDUCATION AS:SISTA:NCE ACT
SEc. 201. This title may be cited as the "Indian Education Assistance Act".
PART A-EDUCATION OF INDIANS IN PUBLIO SCHOOLS

SEc. 202. The Act of April 16, 1934 (48 Stat. 596), as amended, is further
amended by adding at the end thereof the following new. sections:
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"SEc. 4. The Secretary of the Interior sl1all not enter into any contract for
the education of Indians unless the prospective contractor has submitted to, and\
has had approved by; the Secretary of the Interior, an education plan. which
plan in the determination of the Secretary, contains educational objectives
whi~h adequately address the educational needs of the Indian students who are.
to be beneficiaries of the contract and assures that the contractor is capable of
meeting such O'bjectives.
"SEc. 5. (a) Whenever a school district affected by a contract or contracts for
the education of Indians pursuant to this Act has a local school board not com·
posed of a majority of Indians, the parents of the Indian children enrolled in the
school or schools affected by such contract or contracts shall elect a local com·•
mittee from among their number. Such committee shall fully participate in the
development of, and shall have authority to approve or disapprove, programs to
be conducted under such contract or contracts, and shall carry out such other.
duties, and be so structured, as the Secretary of the Interior shall by regulation:
Provided,, however, That, whenever a local Indian committee or committees establlshed pursuant to seetion 305·(b) (2) (B) (ii) of the Act of June 23, 1972 (86 Stat.
235) or an Indian advisory school board or boards established pursuant to this Act
prior to the date of enactment of this section exists in such school district, such
committee or board may, in the discretion of the affected tribal governing body
or bodies, be 'Utilized for the purposes of this section.
"(b) The Secretary of the Interior may, In his discretion, revoke any contract
if the contractor fails to permit a local committee to. perform its duties pursuant
to subsection (a).
"SEC. 6. Any school district educating Indian students who are members of recognized Indian tribes, who do not normally reside in the State in which such
school district is l<lcated, and who are residing in Federal boarding facilities for
the purposes of attending public schools within such district may, in the discretion of the Secretary of the Interior, be reimbursed by him for the full per capita
costs of educating such Indian students.
"SEc. 7. There are hereby authorized to be appropriated for the education of
Indians pursuant to this Act $65,000,000 for each of the' fiscal years 1975 and
1976."
Smc. 203. After conferring with persons competent in the field of Indian educa·
tion, the Secretary, in cons'Q.ltation with the Secretary of Health, Education, and
Welfar'e, shall prepare, and submit to the Committees on Interior and Insular
Affairs of the United States Senate and House of Representatives not later than
October 1, 1974, a report which shall include:
(1) a comprehensive analysis of the Act of April16, 1934 (48 Stat. 596),
as· amended, including( A) factors determining the allocation of funds for the special or
supplemental educational programs of Indian students and current
operating expenditures;
(B) the relationship of the Act of April 16, 1934 (48 Stat. 596), as
amended, to'
(i) title I of the Act of September 80, 1950 (64 Stat. 1100), as
amended; and
(ii) the Act of April 11, 1965 (79 Stat. 27), as amended; and
(iii) title IV of the Act of June 23, 1972 (86 Stat. 235); and
(iv) the Act of September 23, 1950 (72 Stat. 548), as amended.
(2) a specific program to meet the special educational needs of Indian
children who attend public schools. Such program shall include, but need
not be limited to, the following :
(A) A plan for the equitable distribution of funds to meet the special
or supplemental educational needs of Indian children and, where necessary, to provide general operating expenditures to schools and school dis·
tricts educating Indian children; and
(B) an estimate of the cost of such program ;
(3) detailed legislative recommendations to implement the program prepared pursuant to clause (2) ; and
( 4) a specific program, together with detailed legislative recommendations, to assist the development and administration of Indian-controlled
community colleges.

public or private nonprofit organizations or agencies, or Indian tri:bes or tribal
organizations with relevant experience and expertise in order to provide. fellowships and carry out programs and projects to(1) prepare persons to serve Indians in public, private, or totally federally
funded schools ,as educational administrators, teachers, teacher aides, and
ancillary educational personqel, including, ·but not limited to, school social
workers, guidance counselors, nurses, and librarians; and
(2) improve the qualifications of persons who are serving Indians in such
capacities.
(b) In selecting participants in or recipients for fellowships to programs ,and
projects under this section preference shall be given to Indians.
(e) The Secretary is authorized and directed to develop criteria pursuant to
which he shall evaluate all grants and contracts authorized under this section.
SEc. 205. For the purpose of making gr,ants or contracts pursuant to this part
B there is ·authorized to be appropriated $10,000,000 for the fiscal year after the
enactment of this Act, and $15,000,000 for each of the next two succeeding fiscal
years.

PART B-PREPARATION OF PROFESSIONALS IN INDIAN EDUCATION

SEc. 204. (a) The Secretary is authorized to establish and carry out a program
of m.aking grants to, and contracts with, institutions of higher eduootion and other

P .ART 0-SCHOOL CoNSTRUCTION

SEc. 206. (a) The Secretary is authorized to enter into a contract or contracts
with any State education agency or school district for the purpose of assisting
such agency or district in the acquisition of sites for, or the construction, acquisition, or renovation of facilities (including all necessary equipment) in school
districts on or adjacent to or in close proximity to any Indian reservation or other
lands held in trust by the United States for Indians, if such facilities are neces·
sary for the education of Indians residing on any such reservation or lands.
(b) The Secretary may expend not less than 75 per centum of such funds as
are authorized and appropriated pursuant to this part C on those projects which
meet the eligibility requirements under subsections (a) and (b) of section 14
of the .<\.ct of September 23, 1950 (72 Stat. 548), as amended. Such funds shall
be allocated on the basis of existing funding priorities, if any, as established by
the United States Colllmissioner of Education under subsections (a) and (b) of
section 14 of the Act of September 23, 1950, as amended. The ~nited States Commissioner of Education is directed to submit to the Secretary, at the beginning of
each fiscal year, commencing with the first full fiscal year after the date of
enactment of this Act, a list of those projects eligible for funding under sub·
sections (a) and (b) of section 14 of the Act of September 23, 1950, as amended.
(c). The Secretary may expend not more than 25 per centum of such funds as
may be authorized and appropriated pursuant to this part Con any school eligible
to receive funds under Section 6 of the Act of April16, 1934 (48 Stat. 596), as
amended by this Act.
(d) Any contract entered 'into by the Secretary pursuant to this section shall
contain provisions requiring the relevant State educational agency to(1) provide Indian students attending any such facilities constructed,
acquired, or renovated, in whole or in part, from funds made available pursuant to this section with standards of education not less than those provided
non-Indian students in the school district in which the facilities are situated;
and
(2) meet, with respect to such facilities, the requirements of the State and
local building codes, and other building standards set by the State educa·
tional agency or school district for other public school facilities under its
jurisdiction or control or by the local government in the jurisdiction within
which the facilities a.re situated.
(e) The Secretary shall consult with the entity designated pursuant to section
5 of the Act of April16, 1934 (48 Stat. 596), as amended by this Act, and with
the governing body of any Indian tribe or tribes the educational opportunity
for the members of which will be significantly affected by any contract entered
into pursuant to this section. Such consultation shall be advisory only but
shall occur prior to the entering into of any such contract. The foregoing provisions of this subsection shall not be applicable where the application for a
contract pursuant to this section is submitted by an elected school board of
which a majority of its members are Indians.
(f) For the purpose of implementing the provisions of this section, the Secretary shall assure that the rates of pay for personnel engaged in the construction
or renovation of facilities constructed or carried out in whole or in part by funds
made available pursuant to this section are not less than the prevailing local
S. Rept. 762,
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wage rates for similar work as determined in accordance with the Act of March 3,
1921 (46 Stat.l491), as amended.
(g) Within ninety days following the expiration of the three year period
following the date of the enactment of this Act, the Secretary shall evaluate
the ef'l'ectiveness of the program pursuant to this section and transmit a report
of such evaluation to the Congress. Such report shall include--,.
( 1) au analysis of construction costs and the impact on such costs of the
provisions of subsection (f) of this section and the Act of March 3, 19'21
(46 Stat. 1491), as amended;
'(2) a description of the working relati<mship between the Department of
the Interior and the Department of Health, Education, and Welfare including
any mem9randum of understanding in connection with the acquisition of data
pursuant to subsection (b) of this section;
(3) projections of the Secretary of future construction needs of the Imhlic
schools serving Indian children, residing on or adjacent to Indian reservations;
(4) a description of the working relationship of the Department of the
Interior with local or State eduQ!ltional agencies in connection with the contracting for construction, acquisition, or renovation of school facilities pursuant to this section ; and
(5) the recommendations of the Secretary with respect to the transfer of
the responsibility for administering subsections (a) and (b) of section 14 of
the Act of September 23, 1950 (72 Stat. 548), as amended, from the Department of Health, Education, and Welfare to the Department of the Interior.
(h) For the purpose of carrying out the provisions of this section, there is
authorized to be appropriated the sum of $35,00Q,OOO.for the fiscal year ending
June 80, 1974 ; $35,000,000 for each of the. four succeeding ftscai years ; and
thereafter, such sums as may be necessary, all of such sums to remain availaule
until expended.

(5) each Indian youth intern shall be covered by appropriate workmen's
,
compensation laws;
(6) no Indian youth intern shall be entitled, by reason of his employment
as an intern, to participate in any pension, retirement, or unemployment
compensation programs;
(7) there shall be one supervisor for each twenty Indian youth interns
during their period of employment; that such supervisor shall be compensated at a rate not in excess of the minimum rate for GS-9 of the General
Schedule under section 5332 of title 5, United States Code· and that with
res~t to ~h~ position of supervisor, 'preference shall be given to q~li1ied
Indians res1ding in the locality in which the interns are employed.
. SEC, 210. For the purpose of carrying out the provisions of this part D there
Is hereby authorized to be appropriated $10,000,000 for the first fiscal yea~ after
the enactment of this Act, and $15,000,000 for each of the next two succeeding
fiscal years.
.

PART D-YOUTH INTERN PROGRAM

SEc. 207. In order to provide meaningful and career-related work opportunities
for Indian youth who are not enrolled in educational programs during the summer months,, the Secretary is authorized to establish and carry out an Indian
youth interim program for any Indian sixteen years of age or ol4er who is regularly enrolled in secondary school, vocational school, or higher education program
during usual school terms. ·
SEc. 208. (a) In establishing and administering the Indian youth intern
program, the Secretary shall designate or recognize community service fields
including those related to education, child development, recreation, law, health
services, engineering, research, science, government, agriculture and forestry,
business and commerce, and other appropriate pursuits, which can provide useful
experience to Indian youth in exploring and participating in activities related to
their future choices of possible careers.
(b) The Secretary shall determine the number of Indian youth in the community or reservation who are interested in employment during the summer
months in the fields designated in subsection (a) of this section.
(c) The Secretary shall require negotiations with employers for the employment of each Indian youth participating in the Indian youth intern program,
such negotiations to include a job description outlining specific duties, evaluation of the progress of the Indian youth intern, and consultation by the employer
with the Indian youth intern periodically.
,
SEc. 200. In establishing and carrying out the Indian youth intern program,
the SecrE>tary shall take such action as may be necessary to assurE> that(1) each Indian youth intern shall be paid not less than the Federal
minimum wage;
(2) each Indian youth intern shall engage in activities which are supr)lemental to those of the regular work force where he is employed and shall
not replace any regular adult full-time employee, except as a temporary substitute during any normal vacation or other such leave of any such employee;
(3) the total wages paid each Indian youth intern employed by a nonprofit
agency shall be paid out of funds provided in this part D;
( 4) one-half the wages paid each Indian youth intern employed oby other
than a nonprofit agency shall be paid out of funds provided in this part D,
and one-half by the employer ;

PABT F..-EDUC.-I.TIONAL RESEARCH AND DEVELOPMENT

~Eo. ~11.

(a) The Secretary is authorized to make grants to and contracts with
and coll~ges and other public and private nonprofit agencies, institutions, and ~rgan~zatwns~ and to an~ with individuals for research, surveys, and
demonstrations m the field of Indian education and for the dissemination· of
information derived from ·such research, surveys, and demonstrations.
(~) No grant shall be made or contract entered into pursuant to thi;; section
until the ·Secretary has obtained the advice and recommendations of educational specialists who are competent to evraluate proposals as to the soundness of design, prospects of productive results, and adequacy ()f the resources of
any ~pplicant to conduct research, surveys, or demonstt·ation projects. Wherever
poss1ble among the educational specialists consulted shall be Indians who are
not employees of the Federal Government:
( ~) No grant shall be made or contract entered into pursuant to this section
unhl the Secretary is satisfied that the activities to be funded do not substantially duplicate research, surveys, or demonstrations the results of which are
or will be accessible to the public.
·SEC. 212. For the purposes of carrying. out the provisions of this part E,
there is her~by authorized to be appropriated $2,000,000 for the first fiscal year
after enactment of this Act, and $3,000,000. for each of the next two succeeding
fiscal years.
~mvers1ties

PART F-ADULT, VOCATIONAL, AND EABLY CHILDiiOOD EDUCATION
SEC. _213. Af~er consultation wi_th persons competent in the appropriate field of
P~ucatwn~ which persons shall mclude Indians who are not employees of tile
F ~e.ral .Government, the Secretary shall present to the Ninety-fourth Congress,

Withm Sixty days of the convening thereof.
.
·
(1) a proposed program of adult and continuing education designed to
meet the needs of Indian people;
(2) a proposed program designed to meet the vocational and technical
career education needs of Indian peGple ;
(3) a proposed program designed to meet the early childhood education
needs of the Indian people ;
(4) a proposed program designed to meet the special education needs of
gifted and handicapped Indians aged three to twenty-one years; and
(5) a review and analysis of existing programs in higher education for
Indians administered by the Department of the Interior, and a proposed
program of higher education designed to meet the needs of the Indian people;
and
· (6) an assessment of the capa,bility of the Federal Government to measure
ef'l'ectively and accurately the educational progress and achievement of Indian people, such assessment to include a review of the ability of the Department of the Interior to measure the educational achievement and progress
of Indian people. The Secretary is further directed in the preparation of
;;;uch an assessment to consult with the Secretary of the Department of
Health, Education, and Welfare, and such other agency heads as he deems
appropriate, as to the capability of the Office of Education or the National
Institute on Education to measure the educational progress and achievement
of Indian people, and shall include the result of such consultations in such
report.

i
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SEc. 214. For the purpose of carrying out the provisions of this part F, there
is hereby authorized to be appropriated $750,000 for the first fiscal year after
the enactment of this Act.
PART G-GENF..RAL PROVISIONS

SEc. 215. No funds from any grant or contract pursuant to this title shall be
made available to ahy school district unless the Secretary is satisfied that the
quality and standard· of education, including facilities and auxiliary services,
for Indian students enrolled in the schools of such district are at least equal to
that provided all other students from resources, other than resources provided in
this title, available to the local school district.
·Smo. 216. No f1mds from any contract or grant pursuant to this title except
as provided in part B shall be made available by any Federal agency directly
to other than pubUc agencies and Indian tribes, institutions, and organizations :
Provided, That sclhool districts, State education agencies, and Indian tribes,
institutions, and organizations assisted by this title may use funds provided
herein to contract for necessary services with any rappropriate individual, organization, or corporation.
SEc. 217. (a) (1) Within six months from the date of enactment of this
Act, the Secretary shall, to the extent practicable, consult with national and
regional Indian organizations with experience in Indian education to consider
and formulate appropriate rules and regulations to implement the provisions of
this title.
(2) Within sev.en months from the date of enactment of this Act, the Secretary shall plleSent the proposed rules and regulations to the Committees on Interior and Insular Affairs of the United States Senate and Honse of Representatives.
{3) Within eight months from the date of enactment of this Act, the Secretary shall publish proposed rules and regulations in the Federal Register for the
purpose of receiving romments from interested parties.
( 4) Within ten months from the date of enactment of tllis Act, the 'Secretary
shall promulgate rules and regulations to implement the provisions of this title.
(b) The Secretary is authorized to revise and amend any rules or regulations
promulgated pursuant to subsection (a) of this section: Provided, That prior
to any revision or amendment to such rules or regulations the iSecretary shall,
to the extent practicable consult with appropriate national and regional Indian
organizations, and shall publish any proposed revisions in the Federal Register
not less than sixty days prior to the effective date of such rules and regulations
in order to provide adequate notice to, and receive comments from, other interested parties.
•SF..c. 218. The Secretary i:s authorized· and directed to provide funds, pursuant
to this Act; the Act of April 16, 1934 ( 48 Stat. 596), as amended; or any other
authority granted to him to any tribe or tribal organization which (:an trois and
manages any previously private school. The Secretary shall transmit annually to
the Committees in Interior and Insular Affairs of the United States Senate and
House of Representatives a report on the educational assistance program conducted pursuant to this section.
SEc. 219. The assistance provided in this Act for the education of Indians in
the public sehools of any State is in addition and supplemental to assistance pro·
vided under title IV of the Act of ,rune 23, 1972 (86 Stat. 235).

Amend the title so as to read :
A bill to promote maximum Indian partiCipation in the government and education of tile Indian people; to provide for the full participation of Indian tribes
in programs and services conducted by the Federal Government for Indians
and to encourage the development of the human resources of the Indian people;
to establish a program of assistance to upgrade Indian education; to support
the right of Indian citizens to control their own educational activities; to train
professionals in Indian education; to establish an Indian youth intern program;
and for other PU11f0Ses.

I. PURPOSE
Tribal sovereignty, the power o£ self-government, was first recognized in concept by the United States Supreme Court in W m·eester

v. Georgia (6 Pet. 515,519 (1832) ). In commenting on that decision
a noted legal scholar has remarked:
From the earliest years of the Republic the Indian tribes
have b~I!- ~~cognized as "disti!lct, independent, political
commumt1es and as snch, qualified to exercise powers of
self-government, not by virtue of any delegation of powers
fr~)IJ?. the F~deral gove~ment, but rather by reason of their
ongmal Tribal sovermgnty. Thus treaties and statutes of
Congres~ ~ave b.een looked to by the Courts as limitations
up~m ong~nal tr1bal.powers, or, at most, evidences of recogm~wn of such powers, rather than as the direct source of
tribal powers. (Cohen, F ederril Indian Law quoting from
W oroester v. Georgia.)
'
The exrent to ~hich these semi-independent governmental entities
a:re able to !unctwn depends upon the degree to which the constitutiOnally ~derived plenary power of Congress is exercised. Two recent
congn:.ssiOnal acts exemplify both the recognition of an inherent tribal
sovermgnty and the limitation upon it. The Indian Reorganization
Act of June 18, 1934 ( 48 Stat. 984) provided a frame work for tribal
sel:f-gove~ent .and de~elopment within the Federal system. Title II
of. the Indian ~Ill of Rights of 1968 (82 Stat. 77) acknowledged the
existence of tnbal. se~f-governing power: under the plenary power of
Congress
estabhshmg procedures for Its exereise.
In add1t10n, the Supreme Court of the State of Arizona has observed that:

py

T?e w~ole course ?f judicial decision on the nature of
Indian tn?al.powers IS marked by adherence to three fundament!l'l prmCiples: (1) An Indian tribe possesses, in the
first mstance, all th~ powe~ of any sovereign state. (2) Congre~ renders the triJx: subJect to the legislative power of the
Umted States a~d, m substance, terminates the. external
powers of sovereignty of the tribe, i.e., its powers of Iocai
s~lf-governm~nt. (3) These powers are subject to qualificatiOn by treaties and by expre~ legislation of Congress, but,
save ~ thus expressly quahfied, full powers of inlternal
sove~Ignty are vested in the Indian tribes and in their duly
constituted organs of government. (Begay v. Miller, 70 Ariz.
380,.222 P. 2d 624, 627 (1950) quoting from Cohen Federal
lndzan LOIW, p. 123.)
. S. 1017 is i!l essence an eff?rt to provide tribes with the means to
Implement tribal ~elf-govermng- power by providing finances and
proc~du:r:es ~o achieve progressive development of tribal resources
and mstitutions.
. The purpose of S. 1017 is to implement a policy of self-determinatiOn whereby Indian tribes are given a greater measure of control over
the programs_ an~ services provided to them by the Federal govern~ent. The lefP.slatwn als.o p~oposes a major reform in Federal financial
aid to. pubhc school districts which educate Indian children and
a:uthonzes new. ~rograms and resources designed to improve educa~
tiona! opportumties for Indian youth and adults.
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II. NEED

tionships both among themselves and with non-Indian governments,
organizations and persons.
The Congress also found that true self-determination is dependent
upon an educational process which will insure the development of
qualified people to fulfill meauingfulleadership roles and that present
Federal education programs have not effected the desired level of educational achievement or created the diverse opportunities and personal satisfaction which education can and should provide.
Declaration of policy
As a result of these findings the Declaration of Policy states a commitment to the maintenance of the Federal government's unique and
eontinuing relationship ""ith and responsibility to the Indian people
through establishment of a meaningful Indian self-determination
policy which will permit an orderly transition from Federal domination of programs for and services to Indians to an effective and meaningful participation of the Indian people in the planning, conduct and
administration of these services. To accomplish this the Congress dedares that a major national goal of the United States shall be to provide the quantity and quality of educational services and opportunities which will permit Indian children and adults to compete and
excel in the life areas of their choice, and to achieve the measure of
self-determination essential to their social and economic well-being.

In recent years there has been a dramatic shift in Fe.deral Indian
policy with respect to the delivery <,>f progr~ms and serviCe_s formerly
administered by the Bureau of Indian Affairs and the Ind1an Health
Service.
·
b' t'
f
To accomplish this the Administration rehes on a com ma wn o
four basic Acts: through the use of the "Buy ~ndian". Act <?f 1910 (36
Stat. 861) competitive bidding of cont:acts with Indian. tnbes ca~ be
waived; where the contracts relate directlY. to. educati<?nal serviCes
for Indian children in public schools, authonty IS found. m the ,Johnson-O':Malley Act of 1934 ( 48 Stat. 596) , as amended; wh1le other services are contracted for throuah the Snyder Act of 1921 ( 42 Stat. 208) ·
Where Federal emplovees a;e involved in the operation of con~racts,
the Department of the Interior resurrected an 1834 Act (4 Sta.t. 737)
to authorize tribal supervision over the Federal employees. This cunous mixture of broad interpretation and unrelated ~tatutes repr~sented
an attempt by the Department to improve the· quah~y o~ educatiOn ll;lld
other services and to promote greater self-determmatwn for Indi!ln
tribes. The difficulties in straining statutory language beyond Its
original intent creates numerous administrative and management
problems which this legislation i~ desi~ed ~o. correct.
Illustrative of these problems IS the mabihty of the Federal government to exempt tribal contracts .from Federal P_rocurement Regulations and to authorize payments m advance of. tribal perfor.mance on
such contracts. While the aforementioned statutes have prov~ded s<_>me
necessary tools to permit Fe~er~l agencie~ to contrac~ with tnbal
groups, a ntore flexible authonty IS n~eded m order t? giye substance
and credibility to the concep~ of Indian self-determmatl?~:
.
S. 1017 is designed to alleviate these prdblems by providmg dn:ect
statutory authonty for contracting of Federal progra?ls by Ind1!1n
tribes. in addition, the bill proposes a response to Widespread discontent with the administration of the J oh~son--Q"M~lley Ac~ ~ 48
Stat. 596), as amended, which ha~ been the ba~IC legislation·pr~:mding
financial assistance to local pubhc schools wit~ enrolled Indiai_J. students since 1934. The changing character of pubh~ school !Jnance m tl_le
past 40 years and the ~ifficulty. the Bure~u of Indian Affairs has had m
promulgating regulatiOI_J.S, whiCh are .fair to all sta~s have presented
severe problems. In additiOn, the desires ·of t~e Indian p~ople to have
more involvement in, and control of, Indian educatiOn must be
considered.
III. MAJOR PROVISIONS

Congressional findings
.
.
This states that the Congress, after a careful review of the U ruted
States' historical and leaal responsibility to the Indian people found
that the prolonged Fed~ral domination of Indian semce p:ograms
has served to retard rather than enhance the progress of Indian people and their communities. by ~epriving Indians of ~he !ull opportunity to develop. leadership skills crucial to the reahzatwn. of se~f
government, and it hf1S denied ~o the Indian people an effective vo1ce
in the planning and Impl.ementmg of programs for tJ;e benefit of ~n
dians which are responsive to the nee~s of .the Indian co~uruty.
Jndian people will never surrender thmr desire to control their rela-

TITLE I-THE INDIAN SELF-DETERMINATION ACT

Sections 102 and 103 provide the basic authority fop the Secretaries
of the Interior and Health, Education and Welfare to enter into contracts with tribal organizations. As originally drafted, the bill authorized the two Secretaries to enter into such contracts in their discretion. However, the language has been revised to direct the appropriate
Secretary to enter into a contract or contracts upon the request of a
tribe or tribal organization. The section provides a procedure by
which the Secretary may decline.to enter into a contract. This change
would facilitate tribal contracting while, at the same time, establishing a rational procedure whereby the Secretary may decline to enter
into proposed contracts when approval would not be in the public
interest.
·
Finally, sections 102 and 103· contain a provision (subsection (c) )
which requires any tribe requesting a contract to obtain adequate
liability insurance to protect the public against torts committed by
tribal employees. These subsections provide further that the insurance
carrier may not raise a tribe's immunity from suit as a defense to any
claim which is within the limits of the policy.
Section 104 authorizes the Secretaries of the Interior and Health,
Education and Welfare to make grants to tribal organizations to facilitate and implement contracting under Sections 102 and 103. Speci'fically, the Committee envisions that such grants would be used (1)
to undertake orderly planning for .the takeover of the more complex
Federally-operated programs; (2) to train Indians to assume managerial and technical positions once the tribe has assumed control and
management of Federal programs, and (3) to finance a thorough
evaluation of performance following a reasonable period of time in
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which a former Federally-controlled program has been administered
bv a tribe under contract.
~An amendment to the Intergovernmental Personnel Act of 1970
(84: Stat. 1909) is proposed in section 105 which would bring "tribal
governments" within the definition of "local governm.ents" for f?Urposes of that Act. Civil service personnel could be assrgned to trrb.al
organizations pursuant to the Intergovernmental Personne~ Act, m
the fulfillme~t of self-determination contracts. These assrgnments
could be made for a period of two years and may be extended for an
additional two years with no loss of benefits to the Fed~ral personnel.
In addition, tribal government employees co~Ild be· assrgned to Federal agencies to acquire management expenence necessary for the
contrwets.
Se.ction 106 would exempt tribal contracts from Federal Prom:rement regulations which have served as obstacles ~o such contractmg
in the past; provide for advance payments to trrbal contractors ~or
startup purposes; permit the appropriate Secretary to a~end or re-:rse
a. contract upon the request of a tribal contractor; prm'lde an Indian
tribe the right to request retrocession of the Secretary for any contract
entered into pursuant to this Act; permit tribal contractors to use
appropriate Federal facilities a~d equipm~nt in the fulfill~ent of
such contracts; and, finally, p_roVIdes that trrbal contracts may ~~elude
a provision for personal servrces so long as the trust responsibihty of
the Federal governr:tent is not impaired. .
.
. .
Section 108 reqmres the contractmg trrbal gr.oup to mamtam 3;dequate records, and subjects such records to au~It h;r the appropnate
Secretary a:nd Co~ptroll~~ General.o£ the Umted State;s. T.he Committee comnders this provisiOn essential to the self-determma~IOn £r0Cess if l?articipating tribes are to be held accountable for thmr actions.
Section 110 preserves the tribes' existing immunity from suit.
.

TITLE li-THE INDIAN EDUCATION ASSISTANCE ACT

Indian children, depending on circumstances beyond their control,
are enrolled in a variety of ~stitutions. For example, ~ore than 87,Gp0
Indian students attend pubhc schools on or near Indran lands, while
53 700 attend Federal schools operated by the Bureau of Indian Affairs
or'by Indian school boards who contract directly with the Bureau of
Indian Affairs for the operation of former Federal schools.
This bill affects primarily only those Indian children who are enrolled in public schools and whose educational needs ,are currently supported in part through contracts, entered into pursuant to the Act of
AJiril16, 1934 (48 Stat. 596), as amended, (known as the Johnson0 Malley Act) between tribal organizations or state departments of
education and the Bureau of Indian Affairs. The Committee emphasizes that Part A is intended neither to enlarge nor restrict the current
Indian population now eligible for services under that Act. This bill
does not concern Federal or Federally-contracted schools.
The purpose of Title II, Part A is to strengthen policy and administrative provisions in the Johnson-O'Malley Act, and to provide for a
Congressionally-mandated study of that .Act by the Secretary of the
Interior. Such study is to be transmitted to the appropriate committees of Congress not later than October 1, 1974, and shall include

specific legislative recommendations designed to further improve the
programs authorized under the Johnson-O'Malley Act.
, .
Specifically, the Johnson-O'Malley Act is further amended to pro·
vide for the following:
-criteria governing the contracts entered into between the Secretary of the Interior and prospective contractors to assure that the
educational needs of the Indian students who are to be beneficiaries
of such contract are met;
-criteria for establishment of parental committees to insure that
funds expended in public school districts are in accordance with
programs and plans which have been developed by the Indian
community;
-financial support to public school districts for enro1led Indian
children, who reside in Bureau of Indian Affairs boarding facili·
ties· and
-a sp~cific authorization for appropriation of $65 million for each
of the fiscal years 1975 and 1976. Such funds to be utilized for
the education of Indians pursuant to the Johnson-O'xfalley Act.
Consistent with the Committee's desire to develop more rational
and equitable policies and procedures· to govern the J ohnson-O'Malley
program, section 203 authorizes a Congressionally-mandated .study
of that program by the Secretary of the Interior. The Secretary 1s
directed to submit a report of the study to the Committees on Interior
and Insular Affairs of the United States Senate and House of Representatives.
In this connection, the Committee fully expects, and S. 1017 requires,
the Secretary to undertake a thorough analysis of the factors which
will determine the future allocation of Federal funds for the special
or supplemental educational programs of Indian students and ~ur;.
rent operating expenditures. Additionally, the Secretary is reqmred
to discuss the Johnson-O'Malley Act in relation to four other statutes
which provide Federal financial resources for the educational support
of Indian children enrolled in public schools.
The Secretary's report is to mclude detailed legislative recommendations for the reform of the Johnson-O'Malley program and for a
program to assist the development and administration of Indian-con~
trolled community colleges.
·
Part C authorizes Federal assistance in the construction of school
facilities which serve Federally-recognize~ India~ children on or ne3;r
reservations or lands <held in trust. The bill provides for the expenditure of $35 million on an annual basis. Seventy-five percent of the
amount ,appropriated will be spent on those public schools whose c~m
struction needs have been approved under P.L. 815. The allocatiOn
of funds will be based .on the priorities established by the Commis·
sioner of Education. In terms of procedure, the Se~retary of ~E':V
will make available to the Department of the Intenor, o~ a perwdw·
basis, the priority listing of approved projects under Sec~10ns 14: (~)
and (b) 'Of P.L. 815 from which the ~ecretary of the I~t~rwr shall disburse funds made available under this Act. The remammg 25 percent
shall be spent, at the <?screti~n of the. Secretary of the Interior :for
other· school construction proJec!s :whmh he deems wor!hy. Among
such schools could be former m1ss1on schools now admmrstered by·
Indian tribes.
s. Rept. 762, 91 2 - 3
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A final major provision (section 2~8) authorizes t?e Secretary to
provide financial support to former private schools which are operated
by Indian tribes.

contracts with tribal organizations to permit such organizations to
plan, conduct, and administer projects under a number of Federal
Indian service programs which are within the jurisdiction of therespective Hepartments. In addition, the proposed measure authorized
financial grants to Indian tribal organizations for planning, training,
evaluation and other activities designed to enable such organizations
to enter into self-determination contracts.
S. 3157 also permitted the assignment o£ personnel-including
commissioned officers o£ the Public Health Service-from the two
Departments to assist tribal organizations with the contracts or grants.
Finally, certain Federal contracting requirements, which have in the
past, proven to be particula.rly onerous to Indians could be waived by
the respective Secretaries.
During hearings on S. 3157 and the Administration proposals,
spokesmen for the major Indian organizations expressed a preference
for S. 3157.
S. 3157 was approved by the Senate on August 2, 1973. The House
:failed to considerS. 3157.
Senator Jackson and Senator Abourezk introduced S. 1017, the
"Indian Self-Determination and Education Reforin Act" this Congress on February 26, 1973. Title l of this measure contains the essence
of S. 3157. Title II is aimed at up-grading educational.opportunities
for Indian children enrolled in public school districts by providing
financial assistance to such districts. Title II also establishes several
new programs to serve Indian children and adults.
During the hearings on·June 1 and 4, 1973, on S. 101'7 and similar
proposa;ls, the Indian witnesses generally supported S. 1,017. Several
constructive suggestions we're made by the Indian witnesses and those
were incorporated in the bill approved by the Committee.
On January 28, 1974, the bill was unanimously ordered reported
to the floor of the Senate (Report No. 93-682, Februa.ry 7, 1974) where
it was passed February 8, 1974 on the consent calendar. On Februa.ry
18, the passage was vacated and the bill was returned to the Senate
calendar. On March 7, 1974, the bill was sent back to C~mmittee at
the request of Senator Jackson, Chairman of the Committee. On
l\farch 20 the Committee considered the bill and unanimously ordered
it reported back to the Senate with an amendment in the nature of a
substitute. This amendment contains a major redraft of title II, Part
A (for a discussion of Part A as originally reported by the committee
see pages 23 through 26 in Report No. 93-"682) and a. number of technical amendments.

IV. COMMITIEE RECOMMENDATION
The Committee on Interior and Insular Affairs unanimously recommends that S. 1017, as amended, be enacted by the Senate.
V. LEGISLATIVE HISTORY
. Indian self-determination, in concept, as official policy '!as pro~
through President Nixon's Message to Congress on American Indians
on July 8, 1970. The m~g~ contaiJ:~ed a centra_l theme of "self-determination without termmatwn." This new pohcy was offered as an
alternative to the philosophy e?l'bodied in H. Qon. Res. 108 of 1953,
which stated that Federal pohcy was to termmate Fed~ral .responsibilities and services to Indian tribes as promptly as possible.
Under this newly proposed policy, Indians were to~ ~fforded broad
latitude in control and operation of ·programs admi~Istered by the
Bureau of Indian Affairs ·and the Indmn Health Seryice. Thre~ proposals in the Presiden.t's legislative P!l-ck~ge wer~ specifically d~Igned
to implement the Indian self-determmat1o~ pohcy, as follows.
.
( 1) Require the Secretaries of the Interior and Health, EducatiOn
and Welfare to transfer to Indian tri~es, at their ~equest, control a~d
operation of Bure;au, of Indian Affairs and Indian Health Semce
programs and serv.ICes;
.
.
.
( 2) Permit Indians to contract with the Bureau of Indi~n Affmrs
for the administration of J ohnson-O'Malley ( JOM) educatiOn fund~,
and to authorize the detail of commissioned personnel of the Pubhc
Health Service to Indian tribal organizations which assume the control and management ~f India:J?- Health Service programs; an~
( 3) Provide for contmued frmge benefits (such as compensation fo_r
injury, retirement, life insurance and ~ealth~benefits) 1:<> F_ederal CIVIl
service employees who transfer to .Indian tribal orgaruzatwns to perform the services they :formerly performed as govei"Illll:e~t em~loyees.
nuring the latter part of 1970 and ea~ly 1971, Admirustrati?n officials met with tribal leaders at ten reg~onal confere~ces.. While the
Indian leaders did not reject the concept of self-determmati?n at these
conferences, they rai~d perti~ent questions ·and concerns With res:pect
to the three bills designed to Impl~ment the proposed se~f-de~rmma
tion policy. Basically, appre~ension centered on the bill wh1ch. authorized tribal groups t? !Jllllaterally take over the prow-ams a~d
functions presently admimstered by the Bureau of Indian Affaus
and the Indian Health Service.
.
N 0 action was taken in the 91st Congress with respect to these three
measures.
Similar le!rislation was transmitted to the 92nd Congr~ss. I~ ·response to th~ Indian community's rejection of the ~d~Inistratwn's
proposals to implement the concept. of self-determmatwn, Senator
Jackson and Senator Gordon Allot mtroduced S. 3157 as an alternative.
·
d H lth Ed
S. 3157 authorized the Secretaries of the Int~r10r ~n
ell
, . ucation and Welfare, upon the requests of Indian tribes, to enter mto

VI. SECTION-BY-SECTION-ANALYSIS
SECTION 1-SHORT TITLE

.This section states the official citation of the Act as the "Indian SelfDetermination and Education Assistance Act."
SECTION 2-FINDINGS

Contains a su;,tement of congressional findings relative to Indian
self-determination and education.
.
.
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Specifically there is a recognition that the Federal domination of
Indian service programs has denied an effective voice to the Indian
people in the design and operation of pro~ams for their benefit. This
has retarded the development of leadership skills by Indians and has
adversely affected the degree to which these programs are truly responsive to the needs of the Indian people.
A further findint5 recognizes that true self-determination requires
an effective educatiOnal process and that the Federal efforts to date
have not been sufficient and that parental and community control of
the educational process is of crucial importance to the Indian people.

programs the Federal government provides to Indians under authority of (1) the Johnson-O'.M:allex Act as amended (2) parts B
and D of title II of this Act, and (3) th~ Snyder Act of 1921 and
any subseqpen~ Acts. The s.~tiC!~ further provides a procedur~ for
th~ determmatwn or the advisability of a particular contract and details the procedure by which the Secretary may decline to enter into a
pr?posed co~tract. Su~section (c) provides that the Secretary may reqmre any tnbe requestmg a contr~ct to obtain a~equate liability insurance c~werage, and further provides that the msurance carrier may
not. raise as a; d~f~nse to .any claim ~hich _is within the limits of the
pohcy, the tnbe s Immumty from smt. Th1s amendment clarifies furthe_r that the. carr~er of liability insurance for the tribal contractors
:van;es. any ngh~ 1t may hav-: to raise a defense to any claim which
1s :Withm the lu~1ts of ~he pohcy, the t:ibe's sovereign immunity from
smt. The Committee :_vishes to emphasize that this section and section
103 represent the feeh~g ~hat wh.ile personal liability rights are to be
guara~teed, the .sover~ngn.1mm1m~ty. of a tribe shall not be impaired by
operatiOn of this legu;latwn. This particular approach was used be?ause of an opinion of the Solicitor of the ·Department of the Interior
m the a~sen~~e of any language to the contrary. See X. Executive
CommuniCatiOns.

SECTION 3-POLICY

Contains the congressional declaration of policy. First, a Federal
obligation to be responsive to the principle of self-determination
thro11gh Indian involvement, participation, and direction of educational and service programs. Second, a Federal commitment, based on
the unique Federal-Indian relationship to foster and encourage Indian
self-determination
Indian participation in those programs
and services which
Third, a major national goal to provide educational services and opportunities which will enable Indians
to compete and excel in the life areas of their choice.

J'
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SEC'l'ION 103.

SECTION 4-DEFINITIONS

Section 4 defines certain terms for purposes of this Act.
(a) "Indian" is defined as any member of an Indian tribe.
(b) "Indian tribe" is defined as federally recognize<). bodies, including Alaska Native villages for which Federal services are provided ·
because of their Indian identity.
(c) "tribal organization" is defined as the governing body of an Indian tribe or any organization created by or controlled, directly or indirectly, by such governing body.
(d) "Secretary" means the Secretary of the Interior unless otherwise s~cified.
(e) 'school district" means the State public school districts through
grade12.
·
(f) "State education agency" means the statewide agency or officials
responsible for State public school education.

Contracts by the Secretary of Health, Education, and,Wel:fare.
Auth?rizes .the Secre~ary of I_IE\:V to contract out the functions of
the.Indmn He~lth ServiCes to tnbal organizations in a similar manner
whiCh he provides under authority of the Act of Au(l'ust5 1954 which
transferred health respo~sibilities from BIA to PHS. An identical
~rocedure to ~hat of sectiOn 102 is provided where the Secretary initially det~rm1~es that t~e contract is ~ot advisable. The purpose of
the~. sectiOns IS to r:eqmre the respective Secretaries to justify any
dec~Ion not to enter mto a contract and to limit Secretarial discretion
and. msure a full ~eco:rd for review. Subsection (c) is identical to subsectiOn (c) of section 102c.
SECTION 1()4

Grants to Indian Tribal Organizations
TITLE I-THE INDIAN SELF-DETERMINATION AcT
SECTION 101

Short Title

· Authorizes the Secretaries of Interior and Health Education and
·welfare to m~ke grants to tribal organizations to facilitate and i~plement contractmg under sections 102 and 103.
·

This section provides th~tt title I may be cited as the "Indian SelfDetermination Act."
SECTION 102

Contracts by the Secretary of the Interior
Directs the Secretary of the Interior, at the request of a tribe, to
contract with any tribal organization to carry out the services and

SECTION 105

Detail of Personnel
Amends three statutes to provide for assignment of personnel from
Federal government to the contracting Indian tribes
without anY. mterruption in their civil service or militarv benefits or
st~us. S~t10n (a) amends ~he In~er-governmental Personnel Act of
19
84 ::Stat. 1909) '?Y addmg "tribal governments" to the definition
of local government ' for the purposes of that Act. In so doing Civil
t~roughout t~e
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Service personnel oould be assigned to tribal organizations for a period of two years and may be extended for an additional two years
with no loss of benefits to the Federal personnel. Section (b) permits,
by amending the Act of August 5, 1954 ( 68 Stat. 674) the Secretary of
HEW to assign commissioned officers of the Public Health Service to
a contracting tribal organization. Section (c) amends the Military
Selective Service Act of 1967 ( 81 Stat. 100) to permit the assigning of
commissioned personnel to such tribal contractors.
SECTION

SECTION

108

Filing of Report and Audit
~rovides for the filing of ~ report with the Secretary by any tribe
whiCh reque~ts a contract or grant pursuant to this title. The section
furthe_r proVIdes.that the records of any contracting orO"anization shall
"'
be subJect to audit.
SECTION 109

106

Administrative Provisions
(a) Provides that contracts made under this title with any tribal
organization must complv with general Federal contracting laws and
regulations except that they may be negotiated without advertising
and they need not comply w'ith the provisions of the Act of August 24,
1935 (49 Stat. 793) which relates mainly to bonding requirements.
(b) Provides that payments under any such contract or grant can be
made in advance of ·performance or on a reimbursement basis and that
they can ,be made in installments and under such conditions as the
Secretary deems necessary.
(c) Authorizes the appropriate Secretary to ·enter into contraets
for a period of up to three years provided tbere are availa:ble appropriations. These contracts may 'be renegotiated annually to reflect such
:factors as cost increases beyond the control of a tribe or ttibal or·
ganization.
,
(d) Provides that the appropriate Secretary can, with the consent
of or upon the request of the tribal organization, revise or amend such
contract or grant. The appropriate Secretary, however, is directed to
grant retrocession upon the request of the tribe which originally requested the contract.
(e) Authorizes the appropriate Secretary to permit a tribal organization, contracting under authority of.this title, to use Federal buildings, equipment, and personal property such as hospitals, schoo~ buildings, vehicles, office equipment, etc.
·
(f) Provides that the contracts or grants authorized by this title
may include provision for the continuation of personal service contracts so long as the trust responsibility of the Federal Government is
not impaired.
(g) Provides that the Indian contractor must apply the same standards in the implementation of the contract as would the Federal
Government.
SECTION 107

Rules and Regulations
Authorizes the two Secretaries to do whatever else is necessary and
to make such rules and regulations as are ·necessary to carry out the
provisions of the title and provides for notice of the proposed promulgation of such rules and regulations.

Authorization
Authorizes $3,000,000 to Department of the Interior and !1;2 000 000
to the Department of HEW for each of the next three year~. ' '
SECTION 110

Tribal Immunity and Trust Responsibility
Clause q) of t~is section preserves the existing sovereig·n immunity
of any I1_1dian tnbe. The CommitU>,e emphasizes that this 1eO'is1ation
do~s not m any way affect the existence of tribal sovereign infmunity.
:rhis.clause was added at the request of the fribes to allay any concern
m tlns regard.
Clause (2) of this section provides that the provisions of this title
shall have D:O effect upon the trust responsibility of the United States
to":ard Ind1all: pe?ple. Because of th~ deep, wi~espread fear of the
pohcy of termmah<?n o.f Federal s~rVIces to Indtan tribes, this clause
Il:lakes clear that this bill. d~ not m any ~ay authorize the terminatiOn of .the trust respons1b1hty of the Umted States with respect to
the Indian people.
.

Trr:LE II-THE INDIAN EDUCATION AssisTANCE AcT
. SECTION

201

This. section. provides that title II may be cited as "The Indian
EducatiOn Assistance Act."
Part A-Education of Indians in Public Schools
Part A is an amendment to the .Johnson-O':Malley Act of 1934 (48
S~at. 596), as am~n~ed. It creates an authorizat10n for Johnson0 Malley of .$65 mllhon for fiscal years 1975 and 1976; provides that
the prospeetlve contract~r must s~b~t an educational plan to the
Secretary o~ and that, bef?re, entering mto the contract, the Secretary
?f t~e Intet?-or must be satisfied that the plan contains educational obJectives whiCh adequately addres,'! the educational needs of the Indian
~tudents who are !o benefit under the contract, and that the contractor
IS capable of meetm~ those ?bjectives; provides funds for those Indian
students who attend dornntory schools; provides :for the establishme~t of local parent committes; and directs the Secretary of the InteriOr after consulting with th~ Secretary o:f Health, Education and
Welfare and others competent m the field of Indian education to pre-
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pare·and submit to Congress no later than October 1, 1974, a study of
the ,Johnson-O'Malley Act with detailed legislative recommendations
for improving its provisions for the distribution of ftmds to school
districts which educat~ Indian students.
SECTION 202

Amendment to Johnson-O'Malley Authority
Amends the Johnsn-O'Malley Act (the Act of April16, 1934; 48
Stat. 596), as amended, by adding four new sections.
- (a) The new section 4 to the ,Johnson-O'Malley Act provides that
before the Secretary of the Interior ent~rs into a contract for the education of Indians, the contractor must submit an education plan to the
Secretary which, in the Secretary's determination :
(1) contains educational objectives which adequately address
the educational needs of the Indian students who would benefit
from the contract; and
·
·
( 2) assures that the contractor is capable of meeting such
objectives.
. ·.(b) Subsection (a) of the new section 5 to. the Johnson-O'Malley
Act provides for the establishment of community education committees where the local school board is not composed of a majority
of Indians each committee would be elected by the parents of Indian
children in the school. Each committee is to fully participate in the
development o:f, and approve, programs to be conducted under the
contracts negotiated under the new section 4. The Secretary of the
Interior is to prescribe by regulations the other duties and structure
pf the local committees. Should there be a committee established under
the Indian Education Act of 1972 (86 Stat. 235), or the ,JohnsonO'Malley Act ( 48 Stat. 596) before the date of enactment of S. 1017,
then the affect~d tripal, governing body or bodies are to determine
which committee will be utilized.
Subsection (b) of the new section 5. provides that the Secretary
may, in his discretion, revoke any contract if the contractor fails to
permit a local committ~e to perform its duties.
(c) The new section 6 to the ,Johnson-O''Malley Act provides that
any school district enrolling Indian students, who reside in Federal
dormitories within the distnct but whose family residence is not within the affected State, may, in the discretion of the Secretary of the
lnterior, be reimbursed for the full per capita costs of educating those
Indian students.
·
(d) The new section 7 to the Johnson -O'Malley Act authorizes
the appropriation of a sum of $65 minion :for each o£ the next two
fiscal years (1975 and 1976) for the purpose of educating Indians
under the Johnson-0'1\Ialley Act, including financial support for the
local committees to be established pursuant to the new section 5 of
that Act, as amended by this section 202 of S. 1017.
SECTION 203

Johnson-0'1\falley Study and Report
Directs the Secretary of the Interior, after consultation with the
Secretary of Health, Education and ·welfare, and others competent

I

~I ttc fiel~t~f Indian ed~1cation to prepare and submit a report to
He
Jomm1 es on InteriOr and Insular Affairs of the Senat
d

is f~~~cl~d!~presentati ves no later than October 1, .1974.

Th~ r:~~t

(a) a comprehensiv.a analysis of the ,Johnson-O'Malle, 1\ct
as amended by S.1017, mcluding:
· } ~ '
( 1 factors determining allocation of :funds for special
~~~~t:.~tal programs and for current operating expendi~

i

(2) the re~a~ionship of Johnson-O'MalJey to :fo r tl .
stiadt~tes providmg financial assistance for the educ~ti~n l~f
n 1ans:
(A) Title I of Public Law 874 (64 Stat. 1100); and
(B) Elementary and Secondarv Educati 011 ~ct ("'(}
w
·
•
.d..
1•
S tat. 27) ; and
(C) Indi3;n Education Act (86 Stat. 235): and
· CP) Pubhc Law 815 (72 Stat. 548), as amimded.
I ~I;) a sheledmfic prhogram to meet .the special educational needs of
n ran c 1 ren w o attend public schools includinG'.
th (1) a p~an for the equitable distrib~tion of f~~ds to meet
ese ~pemal nee~s and where necessary to provide currel;t
0
Pt~rahingd.expen.drtures to schools and school districts ednca mg n Ian children · and
( 2) a,n estima.te o~ th~ cost of such program.
(c). detall<>:d l<>:grslahve . recommendations to implement. the
program requ.rred m subsection (b).
th ( ~ a spemfic program :v~th legislative proposals to assist in
· e .teve1opment and admmistratwn of Indian controJJed com
mum y co1leges.
· · ·
Part B-Preparation of Professionals in Indian Education

P~rt B is directed towar:d preparing better qualified ersonnel )I'O:fei'!8IOnal, and subprofessional, to sene Indian child~en in . ~tr1
pnvate, and Federal schools and to increase the qualifications
~'
1
n:g personnel: It authoriz~s grants. or contracts for Institu~io~~ ~£
hrg~~r e.dl!cation and pubh~ and prryate nonprofit organizations :for
~u~. .ramr~g. pu~poses. I1~drans are g'lVen a preference for such trainm,.,, $10 1mlhon rs authorized for the first fiscal year and $15 ·1r10
for each of the next 2 fiscal years.
·
., · ml
11

f ·

SECTION 204

Grant of Authority: Provide Grants
, a t'wn of I n d'wn
. ' for the I:>repar
P ro f essrona1s
{a) '\l!thorills the Secretary to

~ontract

with or make O'rants to

1~mversr res,, co eges and other public or private nonprofit ;;'rO'aniza

tw:r

or I~~ra~ tnbdes or triba~ organizations with relevant ex~rien~~
an exp~r lSe Ill or. er to erovrde fello\vships and carry out rOO'rams
and proJects to ~ram. and rm.prov<': qualifications of £>ducatio~ :rson:~o~l~~mg Indrans m pubhc, private and totally Federally ¥nnded
(b) gives preference to Indians for feJlowship pro,2'rams.
S.Rept.762,91~2----4

..
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(c) provides for program evaluation pursuant to Secretarial
criteria.

of the Interior and Health, Education and Welfare with respect
to data received pursuant to subsection (b) of this section.
( 3) Projections for :future construction needs of Indian
children.
(4) Description of relationship between the Federal and State
governments with respect to construction contmcts.
( 5) Recommendations on transferring the responsibility for
administering the school construction provisions of Impact Aid
(Public Law 815) from Health, Education, and Welfare to
Interior.
(h) authorizes $35 million for the fiscal year ending June 30, 1974,
and $35 million :for each of the four suceecling years. All of these
funds are to remain anilable until expended.

SECTION 205

Authorization
SEc. 208. Authorizes an appropriation for part B of $10,000,000 for
the first fiscal year and $15,000,000 for each of the next two fiscal
years.
Part C-School Construction
Part C authorizes Federal assistance in the construction, acquisition and renovation of school faci}it~es in public school systems which
serv~ Indians on or near Indian reservations. Certain standards are
set in this regard, including a requirement that the Indian ~ribe or
tribes affected "'ill be consulted by the Secretary. The author1zed appropriation for part C is $35 million for each of the first 5 fiscal
years and such sums as necessary for each fiscal year thereafter.
SECTION 206

Grant of Authority: Funds for Construction, Renovation, Acquisition
(a) Authorizes Federal assistance to public schools on or near
Indian reservations with Indian students enrolled for construction,
acquisition or renovation of facilities.
(b) requires the Secretary to expend not less than 75% of the
funds allocated under this pa1t on projects eligible for funding under
the school construction provisions of Sections 14(a) and (b) of Impact Aid. Public Law 815 (72 Stat. 548). It requires specifically that
the U.S. Commissioner of Education submit a list of those projects
eligible for funds under that Act.
(c) requires that the Secretary of the Interior expend not more
than 25 percent of the funds allocated under this Part on any school
eligible to receive funds under Section 218 of this Act which provides
:funds :for the operation of private schools which Indian tribes have
taken, or will take, over.
(d) provides that contracts entered int() pursuant to this Part contain provisions which (1) insure educational standards compatible
with those in similar non-Indian school districts and (2) guarantee
compliance with local building codes.
(e) requires consultation with the lo~al committees designated u~der
section 202 of S. 1017 and the governmg body o:f any tr1be or tnbes
be:fore entering into any contract authorized pursuant to this Part.
(:f) requires that prevailing local wage rates be guaranteed for any
construction project m1tered into pursuant to a contract authorized
under this Part.
(g) requires an evaluation and report by the Secretary of t~e Interior within 90 days of the end of the three year period followmg the
date o:f the enactment o:f this Act. Among the factors to be evaluated
are:
( 1) Analysis o:f construction costs including the cost of labor.
(2) A description of the relationship between the Department

I
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Part D-Youth Intern Program
Part D establishes an Indian youth intern program for summer employment in order to enhance the education opportunities of Indian
youth and to assist them in exploring and participating in activities
related to their future choices of possible careers. The authority sets
certain criteria for both the employer and the intern. Part D authorizes $10,000,000 for the first fiscal year and $15,000,000 for each of the
next 2 fiscal years.
SECTION 207

Summer Youth Intern Program
Provides for the establishment of a summer youth intern program
for Indian students 16 years or older who are enrolled in secondary,
vocational or higher education programs.
SECTION 208

Community Service. Fields
(a) Requires that the Secretary recognize community service fields
which can provide opportunities for career related activities for Indian youth.
(b) Provides that the Secretary determines the number of eligible
Indian youth for summer employment under (a).
(c) Provides for negotiations between the Secretary and the employer which shall include job description, evaluation of progress and
formal consultation.
SECTION 209

Procedural Requirements
Provides that in administering the youth intem program, the Secretary shall assure that :
.
(1) each intem is paid at least the Federal minimum wage.
(2) each intem shall be supplemental to the work force and shall not
replac~ any full time ei?ployee except on a temporary basis.
(3) If the employer 1s a nonprofit agency, total wages will be paid
out Qf funds provided in this title.
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( 4) if the employer is other than a nonprofit agency one half of the
wages shall be provided by the employer and one half by the funds
under this title.
( 5) each intern shall be covered by appropriate workmen's compensatiOn laws.
(6) no intern will participate in any pension, retirement or unemployment compensation programs.
(7) there will be one supervisor for every 20 interns.
SECTION 210

Authorization
Authorizes an appropriation for Part D of $10,000,000 for the first
fiscal year and $15,000,000 :for each of the next two succeeding fiscal
;

ye~rs.

PARTE-EDUCATIONAL Rl<JSEARCH AND DEVELOPMENT

Part E provides funds to the Secretary of the Interior for grants
and contracts with appropriate nonprofit institutions and agencies
for research and development in the field of Indian education. The
authorization for part E is $2,000,000 for the first fiscal year and
$3,000,000 for each of the next 2 fiscal years.
SF.CTION 211

Grant. of Authority : Research and Development Grants
(a) Authorizes educational research and development grants and
contracts with universities, colleges, and other public and non-profit
organizations.
(b) Requires that before such contracts or grants are entered into
the Secretarv shall obtain the advice of educational specialists, particularly Indian educational specialists.
(c) Requires that such grants and contracts shall not duplicate substantially other such similar efforts.

SECTION 213

Adult Education Program
(a) Requires the Secretary:, after proper consultation including Indian consultation, to submit to the 94th Congress sixty days after the
convening thereof( 1) a proposed program of adult and continuing education designed
to meet the needs of Indians.
(2) a proposed program on vocational and technical education
career for Indians,
(3) a proposed program for early childhood development for Indian children,
(4) a proposed program for gifted and handicapped Indians aged
3 to 21.

( 5) a review and analysis of existing higher education programs
of the Interior Department for Indians and a proposed program in
this area.
(6) an assessment of the capability of the Federal government to
measure effectively and accuratelv the educational programs of the
Indian people, in connection with "appropriate agencies of HEW.
SECTION 214

Authorization
Authorizes $750,000 for Part F.
Part G-General Provisions
Part G provides general standards and requirements relnted to
title II.
SECTION 215

Educational Quality

SECTION 212

Requires that the quality of educational services provided for Indian students by an affected district be comparable to those for nonIndian students before Federal funds under this title are available.

Authorization

SECTION 216

Authorizes $2,000,000 for the first fiscal year and $3,000,000 for each
of the next two succeeding fiscal years.

Funding Limits

Part F-Adult, Vocational, Early Childhood, Special and Higher
Education

Limits funding to public agencies and tribal organizations except
these bodies are permitted to subcontract with either individuals, organizations, and corporations.
·

Part F directs the Secretary of the Interior to present to the 94th
Congress proposed programs for improving the general field of Federal responsibilities for Indian education and which are to span the
spectrum of that field, including adult and continuing education;
vocational and technical career education; early childhood development; and special and higher education, $750,000 is authorized for
part F.

SECTION 217

Regulations
Provides for Secretarial promulgation of regi1lations for this title.
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SECTION 218

IX. ADDITIONAL VIEWS

Former Private Schools

ADDITIONAL vIEWS OF MR. FANNIN

Authorizes the Secretary to provide funds for the operation of former private schools over which the tribes assume authority. At present
there are less than a handful of such schools. However, this program
is expected to expand in future years. Therefore, the Secretary of the
Interior is required to submit annual reports to the two Interior Committees on this program. The Committee expects that these reports will
contain a discussion of any problems which may develop and specific
legislative recommendations to remedy these problems or to make any
other changes in the program which the Secretary determines to be
warranted.
SECTION 219

Relationship of S. 1017 to Title IV of the Act of June 23, 1972
A final provision stipulates that financial assistance provided to
public schools for the education of Indians is in addition and supplemental to the assistance provided under Title IV of the Act of June 23,
1972 (86 Stat. 235).
VII. TABULATION OF VOTES CAST IN COMMITTEE
Pursuant to section 133(b) of the Legislative Reorganization Act
of 1946, as amended, the following is a tabulation of votes of the Committee during consideration of S. 1017.
S. 1017 was ordered reported favorably to the Senate by a unanimous vote in mark-up session of the full Committee on March 20, 1974.

Pursuant to section 252(a) of the Legislative Reorganization.Act
of 1970, the Committee provides the following estimate of the cost of
S. 1017 if enacted:
S. 1017 COST ANALYSIS-AUTHORIZED APPROPRIATIONS
[In millions of dollars]
Fiscal year-

1974

1975

1976

1977

1978

Title 1-The Indian Self-Determination Act:
Interior..-----------------·-------------3
3
3 -----------------------HEW______________________________________
2
2
2 -----------------------SubtotaL ________________________________---5-------5------------------------------------Title 11-lndian Education Reform Act:
Part A.-----------------------------------------------65
65 -------- ____ -----------Part 6------------------------------------------------10
15
15 -----------Part C------------------------------------35
35
· 35
35
35
Part D------------------------------------------------10
15
15 -----------Part L-----------------------------------------------2
3
3 -----------Part F_-----------------------------------------------. 75 -----------------------------------SubtotaL ••••••••••••••••• _______________ ---3-5--12-2.-75_ _ _
13_3_ _ _
68_ _ _ _
35
Total cost. •• ___ --------,---------_--------

40

127.75

138

68
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1011: AN OVERVIEW

S. 1017 represents a major step in the continuing effort to strengthen
the Federal commitment to Indian education. In addition, it represents
another step in the implementation of the recommendations of the
Special Subcommittee on Indian Education as contained in its final
report; Indian Education: A National Tmgedy-A National Ohall enge. This report, after surveying in depth the status of Indian
education programs, made some 60 recommendations to strengthen
Indian education endeavors and to urge new approaches. This vital
report and its recommendations were virtually ignored, however, for
almost two years until the Congress considered, in 1971, the Indian
Education Ac.t. This measure was adopted as Title IV of the Education Amendments of 1972 which became Public Law 92--318. This was
the first step in realizing the objectives of the Special Subcommittee.
Now, two years later, the Congress is ready to consider legislation
which will further implement the goals and objectives of the final
report of the Special Subcommittee.
What is taking place through these legislative efforts is the development of a comprehensive Indian education policy. By identifying deficiencies and omissions in current policies, the Congress and the Executive Branch are developing a program to meet the contemporary
needs of Indian education. Certainly there is still much to do, but these
initial efforts are building a new foundation on which hopefully will
rest a program which will assure a quality Indian education program.

·s.

VIII. COST

Sec. 109 planning grants

s.

1017: SOME C01\IMENTS AND OBSERVATIONS

Financing Indian education
As originally reported S. 1017 provided a formula whereby funds
under the .Johnson"O'Malley education program would be allocated on
a fair and equitable basis. This formula required that "all taxable property in the Indian affected district be taxed at the same rate as the average rate applied to five districts within the same state with comparable
sized enrollment. For purposes of this Act, funds derived from P.L.
81-874 (Impact Aiel) were to be counted as local revenue. It further
required that the State aid for the Indian affected district be equal to
the average of the same five comparable districts. When these conditions had been met, the Secretary would provide funds to the contractor
to bring the total per pupil cost in the Indian affected district to the
level of that provided m the five comparable districts. In addition, the
Secretary would provide funds which would make possible special supplem~ntary programs for Indian child~en as outlined in Sec. 203 (f) of
the b1ll. These wonld have been negotiated by the Secretary and the
contractor."
Financing I rndian E du(Jation
This formula, however, was considered by many, in and out of Congress, to be unworkable if not unpredictable in its implementation.
This criticism resulted in the Committee's reconsideration of the Part
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A formula and concluded that additional analvsis as to the allocation
of JOM funds would be rcqni1wl. To kPep f~ith with its intentions
to seek legislative reform of the ,Johnson O'Ma1lcy Educational program, the Committee directed that the Secretary of Interior prepare
and submit a study no later than October 1, 1974 which would analyze
the JO:M: Program and the relationship of se,·eral other Federal l)rograms including JOM: which provide educational assistance to Indian
children. This seems to me to he a step in the right direction. V{hile it
can be argued that what the Committee has done amounts to no reform
at all, its ac:;tions affirm its basic commitment to find answers to a very
difficult and complex issue, the financing of Indian education under
the ,Johnson O'Malley Program and to legislate an acceptable solution
within an immediate future.
An Old Iss1w: Operational Costs V8. Supplementa1"Y Progmms
During its reconsideration of S. 1017, the Chairman of the Committ~e argued very forcefully and very eloquently on behalf of the proposition that Johnson O'Malley funds shoud be used in their entirety for
meeting the special educational needs of Indian children. In short
for supplementary programs.
'
The Chairman, however, wisely recognized that in a few instances
.Johnson O'Malley funds could be used to meet operational expenditure~. This understanding: of the bfi:sic eco~omic rPalities which many
pubhc schools confront m operatmg thmr program on large taxexe~pt reservations, like those in Arizona, rPprPsents a realistic conceptiOn of the uses of Johnson O'Malley funds. It is unrealistic to view
.Johnson O'Malley support of operational costs as som!'thing inherently_ ~rong if that s~pport provides the margin of difference in maintammg ari educational program to meet the needs of reservation
Indian children.
Kayenta School District, consisting of 25,000 square miles and located in the northeastern corner of the Navajo reservation in Arizona
is an example of a school which needs additional operational funds.
With an Indian enrollment of well over 80%, and located in an isolated
area, Kayenta must pay high salaries to attract qualified teachers and
then must often provide housing as well. In addition, the cost of equipment and supplies is even greater, bus routes are longer, requiring more
buses, drivers, and maintenance. Kayenta's operational costs are
greater, and to put it quite simply, needs the additional funds which
it receives from the Johnson O'Malley Program. Kayenta has come
to rely on the .Johnson O'Malley Program for operational support be?ause ~t found that local, st~te, ~nd ot~er Federal program funds,
mcludmg P.L. 874, were plamly msufficient to meet the operational
needs of Kayenta. In this context, then, ,TOM serves an important role
in ~ustaining _Kayenta and m~king: i_t poss~ble f?r the delivery of educatiOnal serviCes to our Indian citizens m this remote area of our
nation.
I am fully a ware of the argnn1ents against the use of Johnson O'Malley funds for general support, but I am convinced that throuah a fair
and eq~1itabl~ formula Johnson O'Malley can serve the special needs
of Indtan children through a program of supplementary funds and
operational support. That is my objective and one which I believe is
realistic.

School construction
Funds for the construction or renovation of public schools located
on or near Indian reservations are either obtained through local tax
resources or Sections 14(a) and 14(b) of Public Law 81-815. In most
cases, however, public schools find that local fnnds for capital outlay
projects are limited due to the presence of large blocs of nontaxable
reservation lands. The result is that these schools must then rely on
Public Law 81-815 to supply the necessary funds. The problem, however, is that funds provided under Public Law 81-815 to such schools
have been insufficient to meet current needs.
For example, under the 1974 budget, $19 million was ruppropriated
to support P.L. 815, of which $9.5 million, or 50 percent of the total
would be allocated to Sections 14 (a) and 14 (b). This $9.5 million allocation would cover the construction needs of perhaps five schools. Yet,
there were 39 eli~ble applications approved for funding with a total
cost of $37,347,202. Clearly the 1974 budget was inadequate to meet the
needs of those schools serving reservation Indian children. And the
budget offers little hope that the existing backlog will be cleared up.
The 1975 \budget is requesting only $10.5 million to meet a need of
$45 million. ·
This situation is critical because of the continuing 'pressure of increased Indian enrollment. The enrollment in the public schools educating reservation based Indian children has increased over the past
five years iby a total of 23,502 students. In addition, these same sohools
are estimating an additional 19,428 students to educate within the next
five years. Obviously, the lag time between the recognition of need
and delivery of funds makes the problem even more difficult;
To meet these critical needs Part C of Title II authorizes Federal
assistance in the construction of school facilities which serve reservation Indian children by I?roviding a $35 million annual authorization
to the Secretary of Intenor. When S. 1017 was originally introduced,
however, guidelines 1as to how these funds would be 'alloca,.ted were
conspicuously absent. It was my view that without such guidelines
there would be little chance that the physical plant needs of reservation schools would be met in a reasonruble and rational manner. It
was therefore proposed that the allocation of construction funds be
tied to the P.L. 815 program. This program represents the basic commitment of the Federal Government to supply funds to public schools
serving Indi,an children. As approved by the Committee, S. 1017 provides that of the amount a·ppropriated 75 percent will be spent on
those public schools whose construction needs have been approved
under P.L. 815. The allocation of funds will be based on the priorities
established by the Commissioner of Education. In terms of procedure,
the Secretary of HEW will make available to the Department of
Interior, on a periodic basis, the priority listing of approved projects
under Sections 14(a) and 14(tb) of P.L. 815 from which the Secretary
shall disburse funds made availa;ble under this Act. The remaining
25 percent shall be spent, at the discretion of the Secretary for other
school construction projects which he deems worthy. Among .such
schools could be fonner mission schools now administered by Indian
tribes.
·
This particular approach to an old problem is an innovative one. It
was chosen for the following reasons :
1
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1.. J;3y allocating fun~s on the basis of the PL 815 priorities,
additional bureaucracy m the DeJ?artment of Interior 1s avoided
and the role of the Office of EducatiOn is retained. .
2. J;3Y a~l!>eating funds on the basis of PL 815, an existing formula IS ~tihzed, one based on need, thus relieving the Department
of Interwr for having to estaNish one.
3. By assigning n~w budgetary authority to Interior there is
!1 greater chance for mcreased appropriations to meet the increasmg need for school facilities.
· ·
THE

QuALITY

OF

INDIAN

EnuCA.TIO:N" STATISTICS

When the ~pecial Su?coii?-mittee on Indian Education completed its
study of I~dian educatiOn, Its final report.contained an indictment of
the educatiOn of ~he Am~ri~an Indian. A.s evidence, the report cited as
proof the followmg statistics as oonfirmmg that indictment:
1. Th~ d~opout rates for Indian students enrolled in public
.
schools IS h1gh compared ~ othe~ population gr~ups. ·
.2. Forty thousand NavaJo Indians, nearly a th1rd of the entire
tribe are functional illiterates in English.
3. The average educational level of all Indians under Federal
supervision i~ 5 school years.
4. Dropout rates for Indians are twice the national average.
5. Only 18 percent of the students in Federal Indian Schools
go to college; the national average is 50 percent.
6. Only three percent of the Indian students who enroll in college graduate; the national average is 32 percent.
Today, some four years later it has become rather fashionable to
cite; with computerlike regularity, .tly;-se same statistics as proof that
Indian educatwn programs are fallmo- those they were designed to
serve. The U~ited .States Civil Rights ~ommission, for example, in its
rep?rt. on In~1ans m the Southwest, reCited some of the same statistics;
s~atlst~cs ~vhich were th~n used as ~vid~nce to support the CommisSIOn's md1ctment of Indian Educatmn m the Southwest. .
. And even II?-Ore re~ently, the National Advisory Council on Vocational Educ~tmn, winch ought to know better, released a Special Report on Indian Education and cit~d many of the same statistics without even acknowledging how old they were.
·
What troubles me the most about the use of these statistics by such
groups as the Un~ted States Civil Rights Commisison and the N ational.Advisory Council.on Vocational Education is the implied assu:nptiOn that. human. dev.elopment is somehow static : that is, what
nnght be true m 1969 IS sti11 true today. When asked if some of these
statistics were still valid, the Bureau of Indian Affairs either could
not answer because information was unavailable or proved. that the
statistic was.n<? longe:r; valid. Y~t, those _who find it adv9;ntll;geous ~o
use such stit.tlstacs go l'lght on domg so without even questmnmg thmr
basic validity or whether or not they have changed.
~erhaps things have remained the. same, or even fS:Otten worse,
which I doubt, ba~ed on rec~nt BIA test~mony, hut what If things have
gotten better~ I~ 1t then fan· to our Indian education program to perpetuate myths with the result that we continue to design policies which
are no longer relevant?
· ·

It is difficult to measure progress, especially in education, if we must
rely on measurements which no longer conform to reality. "What is
worse, of course, is legislating on the basis of faulty or inaccurate
characterizations of reality.
·
What I am concerned about then is the relia'hility of those statistics
or data which we must deal with in evaluating the progress of lack
of progress in the education of Indian citizens.
"\Ve are constantly confronted by statistics concerning Indian education and I think it is time we determined the degree to which we
can rely on such statistiCs. "\Vhat is needed is a set of statistics which is
up-to-date, accurate, and can be easily up-dated periodically so that
policies can be adjusted or dropped to meet changing needs. At this
point, I do not have complete confidence in our ability to accurately
reflect progress in Indian education. Therefore, to determine the capacity of the Federal Government to measure Indian ~ducation, S. 1017
directs the Secretary of Interior to report to Congress assessing the
capability of the Federal Government to measure effectively and accurately the educational progress and achievement of Indian people.
The ability of the Department of Interior to measure such progress
must also·~ reported. The Secretary is further directed to consult with
such agency heads as he deems necessary to assess the capability of the
Office of Education or the N aational Institute on EducatiOn to measure
the educational progress and achievement of Indian people.
In my view, this study is a very essential one for it is my hope that
the Federal Government will be forced to examine very closely, the
capaeity and reliability of its current methods in measuring Indian
education progress. Perhaps, we will, as a result, develop a set of statistics and a reporting system which will enable the Congress and the
Executive Branch to desigri., with confidence, a Federal l?rogram to
meet the contemporary education needs of our Indian citizens based
"
.
on appropriate data.
In conclusion, S. 1017 is a major legislative effort in the development of a strong Indian education program, and it is the hope of
S. 1017 that our commitment to assuring a quality Indian education
program will soon be realized.
·
PAUL J. FANNIN.
X. EXECUTIVE COMMUNICATIONS
The reports of the Department of the Interior and the Office of
Management and Budget on, and communications from these and other
lt~ederal agencies concerning, S. 1017 are set forth in full as follows:

u.s.

DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,

Wa8hington, D.O., May 81, 1918.
Hon.

HENRY

M.

JACKSON,

Ohai'lman, Oomnnittee on lnten()l' and hUJulM Affairs, U.S. Senate,
wa8hington, D.o.·
DEAR MR. CIIAmMAN : This responds to your request for the views

?f ti:is J?epartment on S. 1017, "To proJ?lote maximum .Indian particIpatiOn m the government' and educatiOn of the Ind1an people; to
provide for the full p9:rticipation of Indian tribes in -certain programs
and services conducted by the Federal Government for Indians and to
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encourage the development of the human resources of the Indian
people; to establish and carrv out a national Indian education program; to encourage the establishment of local Indian school control;
to train professionals in Indian education; to establish an Indian vouth
intern program; and for other purpoSt>s."
~
While recognizing the close relationship between Title I of this bill,
the Indian Self-Determination Act and, Title II the Indian Educational Reform Act of 1973, we !believe that our advice to the Congress
will be more helpful if we consider and discuss the titles in two discrete
sections of this letter.

ards for contrac.tors. The Federal contractin~ rules are predicated on
arms-length transactions; however, many tribes lack the needed sophistication to deal at arms-length with the United States. More
specifica;lly, before a Federal contract can be effectuated, the contracting officer must make a. finding that the proposed contractor is capable
of performing his part of the ba.rgain. Vis-a-vis many Indian tribes
or tribal organizations, such a finding would be impossible to make,
and the Department's efforts to contract with them would be stymied.
The grants authorized by Title I would fund preparatory training and
other activities necessary to raise Indians to the level where thev can
meet Federal contracting standards.
Section 105 of the bill authorizes the two Secretaries, upon the
request of an Indian tribe, to detail Civil Service personnel needed by
the tribes in connection with programs contracted, for a period of 180
days. The period of detail can be extended for a period not to exceed
an additional 90 days if the tribe can show a need therefor. The bill
specifically amends the Act of August 5, 1954, to allow the detailing
of Health Service personnel and allows the Secretary of Health, Education, and Welfare to consider the expense of such details in determining payments made by him pursuant to the contract or grants to
which the details are attached.
In addition, Section 105 would amend paragraph (2) of section 6(a)
of the Military Selective Service Act of 1967. The amendment would
allow commissioned officers of the Public Health Service serving under
an agreement which credits their Public Health Service service against
their military obliga·tion under the provisions of the Selective Service
Act to continue to enjoy such credit while on detail to Indian tribes.
Section 106 establishes certain administrative procedures to be followed by the two Secretaries in contracting with Indian tribes. First,
although requiring compliance generally with all Federal contracting
laws and regulations, the section permits certain exceptions, the most
important of which would enable construction contracts to be negotiated without cDmpliance with the bonding requirements of the Act of
August 24,1935 (49 Stat. 793), commonly known as the Miller Act
Second, the section would permit advance payments on contracts
with tribes and tribal organizations on such conditions a.s the Secretary
deems necessary. (Contracts are now restricted by the requirements of
the Act of June 30, 1949 (63 Stat. 396), and the applicable provisions
of the Fede,ral Procurement Regulations.)
Third, the section would empower the appropriate Secretary, with
the consent of the tribal organization, to revise or amend any contraot
or grant made by him under the authority of this bill. This provision
would provide the flexibility needed to insure that beneficiaries of
Indian programs do not suffer, particularly during the ino1pience of
tribal administration of such programs.
,
Fourth, the section would authorize the appropriate Secretary to
permit a tribal organizatio~ tD utilize real and personal property under
his jurisdiction in connection with any contract or grant made pursuant tD the bill. The existing authority for such use under the
Johnson-O'Malley Act would thus be extended to Indian tribes, and
broadened to include all contracts under this bill.
Section 107 gives the Secretaries needed authority to carry out the
provisions of the bill and to make rules and regulations.
v

I. THE IXDIAN SELF-DETERMINATION ACT

We would prefer enactment of S. 1343, the Administration selfproposal, which would provide more complete Indian
control over programs devoted to their betterment and would place
the decision to assume such control with Indians themselves. However,
we recommend enaotment of this title, 'if amended as suggested infra,
as an interim measure to provide increased Indian direction of Federal
Indian programs. Certainly the enhanced ability to contract with
Indian tribes which Title I would afford could be a very useful authority for the Department to have.
Title I adopts a. contractual approach to endowing American Indians with increased self-determination. The title authorizes the Secretary of the Interior to contract with Indian tribes to plan, conduct,
and administer programs or portions of programs carried out under
the Act of April16, 1934 (48 Stat. 596), as amended, commonly known
as the Johnson-O'Malley Act; the Act of November 2, 1921 ( 42 Stat.
208), commonly known as the Snyder Act; and all acts subsequent
thereto. The Snyder Act provides basic authority for virtually every
Indian program carried out by the Department of the Interior. The
.Tohnson-O'Malley Act permits the Department to contract for the
performa:nce of .certain educational and other responsibilities with
state and local institutions. Thus, enactment of this title would provide the Secretary of the Interior with the authority to contract out
the full panoply of the Department's Indian programs to Indian tribes.
(This Department has submitted legislation-S. 1342---which would
enable Indians to become contracting. parties under the .Johnson9'Ma1ley Ac~, albeit by a somewhat different technique; that of amendmg the A.ct Itself. Should S. 1017 be en.acted, the purposes of S. 1342
would be fulfilled, and we would consider it moot.)
A paral1el provision of the title would authorize the Secretary of
Health, Education, and vVelfare to contract with Indian tribes to carry
out all his. :functions, authorities, and responsibilities under the Act
August 5,1954 (68 >Stat. 674), as amended. These functions center on
.
.
the maintenance of Indian health.
.'O!le of the most impor~ant aids in carrying out the goal of transfer~mg progral?s to Ind~an control by wa;v of contract ·appears in
~ct10n .104, whiCh authorizes both Secretaries to make grants to In?~an tribes. to allow ~hem to mak~ necessary prepa.ration for entering
w,to contracts authorized by the btll. We consider such grant authority.
to.. be a mo.st useful means of removing one of the major obstacles to
C()ntracting with tribes-their inability to meet general Federal standdetermin~ttion

of

·
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Section 108 of the bill appears to be a restriction on the authority
granted in section 107 since it sets the terms and conditions that will
be followed by the Secretary of the Interior (not both Secretaries)
in the preparation and publication of the rules and regulations made
to carry out the provisions of the bill. First, we see no reason to treat
the two Secretaries differently and therefore recommend that both be
guided by these procedures. ·second, we reeommend that the procedures be incorporated into a single, revised rules section, by deleting
section 108 and rewriting section 107 as follows:
"Section 107. The Secretaries of the Interior and of Health, Education, and 'Welfare are each authorized to perform any and all acts
and to make such rules and regulations as may be necessary and proper
for the purpose of carrying out the provisions of this title. The Secretaries shall (a) no later than six months from the date of the enactment of this Act, promulgate said regulations, (b) no later than sixty
days prior to the promulgation' of said regulations. punish them in
the Federal Register, and (c) no later than thirty days prior to the
promulgation of said regulations, make provisl.on, with adequate
public notice, for the opportunity for hearings on the proposed regulations, once published, to all interested partie6."
Finally, Title I disavows any imputation o:i1 terminating the United
States' Indian trust responsibilities.
II. INDIAN EDUCATIONAL REFORM ACT OF 1973

. Title II of S. 1017, the Indian Educational Reform Act of 1973,
contains many new programs and would endow the Secretary of the
Interior with a good deal of new authority. We have be~n hard-put to
arrive at a recommendation concerning .this Title because of the difficqlty o~ fitting its provisions into the existing statutory scheme. More
specifically, there is overlapping among Title II of this bill and Title
IV.of Public Law 9'2-318, a recent and major addition to Indian education law, and the Snyder Act as well.
At the outset of our discussion of Title A, we recommend the following clarification of the terms "Indian'' and "Indian tribe'.'· In section
4 of the bill, delete subsections (a) and (b) and insert in lieu thereof
the following :
·
"(a) 'Indian' means a person who is a member of an Indian tribe;"
"(b), 'Indian tribe' means any Indian tribe, band, nation, or other
o~ganized group or .:.,ommunity, including any Alaska Native commu·
nity as defined in the Alaska Claims Settlement Act which is retlog·
nized as eligible for the special programs and services provided by the
United Stat~s to Tnrlians because of their status as Indians."
Part A of Title II, Education of Indians in Public ;Schools, authorizes the Secretary of the Interior to enter into contracts with States,
their political subdivisions, or Indian tribes and organizations for
the purpose of educating Indians in public schools. Any contract which
the Secretary enters into must be predicated on a plan which assures,
essentially, that public schools educating Indian students are funded
at the same levels as comparable schools which do not have substantial
Indian enrollment. Funds provided under contract would .be used for
certain .specific~ ,PUrposes; i~cluding c~mnseling, teacher training,
productiOn of b1hngual teachmg materials, and supplemental meal
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pr?~rams. Indian advisory education committees would be formed and
utihzed by the Secretary whenever a majority of the members of a
local scl~ool board affected by such a contract was not Indian. I£ the
?ontractmg party were a State educational agency, prior to entering
mto s1_1ch a contract ~he Secretary would require that the agency have
estabhshe~, and considered the recommendations of, an Indian Advisory Council on Education which is representative of all the tribes in
the ~tate. Con~racts entered into under this title would replace existing
Indian education programs, and on June 30, 1975, Indian education
would .be phased out ?f .the Act of April 16, 1934. Part A would
authorize the appropriatiOn of such sums as might be necessary to
carry out its :{>rovisions.
The provisiOns of Part A are similar to those of the Administration's
propos~} to amend the ,Johnson-O'Malley Act, S. 1342. The require·
m~nts Imposed by Part A upon States in their education of Indian
children-a~d on the ·Secret~ry in entering into such contracts-do
not appear m S ..1342. Certamly, however, there is no inconsistency
between the two bills, and we have no objection to the safeguards which
Part A would afford public school Indian students.
.. We recommend expanding the scope o:f Federal education activities
mcluded under se?bon 203(a) (2) to include all Federal education
fun~s ~ local. tax I!!come ~nder this section. This will provide a more
realistiC fun~mg picture, m regard to both basic support and supplement!l'ry servwes o:f the contractor and would result in a more equitable
funding pattern.
.
Par~ B of Title II ~uthori~es t~e S.ecr~tary to m~ke grants to and
e~ter mto .contracts witl~ v.ar10us mstitutlons to tram educators who
will work m schools servmg Indians and to improve the qualifications
?f persons. p;resently so enga~d. Preference to Indians would be given
m deternn~mg grant reCipients. This part authorizes $10,000,000 to
be appropriated for the fiscal year after enactment .and $15 000 000
:fo~ e!tch o:f the ~ext two fiscal years. We view Part Bas duplic~tiv~ of
ex1s~mg. authority under the Snyder Act and therefore recommend
agamst Its enactment.
·
Pa~ C autho~zes the Secretary to enter into contracts ~ith State
educ!l'tion agenc~e~ ?r school .d~s~ricts involving the construction, renm':atwn, or acqmsitlon of facthhes for Indian education in school dis-·
trw~ on or near ~ndian reservations. Authority :for construction of
pubhc .schools whiCh educate Indian children is contained wtihin the
authori~Y of the. Departme;nt of Health, Education, and Welfare to
render Impact atd to pubhc school districts (Act of September 30'
1950 (64 Stat.llOO), as amended). We defer :for the views of the De~
partment of Health, Education, and Welfare on this Part.
Part D esta?lishes an .Indian youth intern. program :for summer
employment. Smce ithere IS comparable ·authority under existing law
we recommend against enactment of this Part.
'
Part E provi~es :funds t? the Secretary of the Interior for ~rants
and contracts with appropr~ate nonprofit instit~tions and agenmes for
rese~rch. and developm~nt m the fields of Indian education. The authonzatwn for Part E is $2,000,000 .for the first fiscal year and
$3:000,000 for each of the next two fiscal years. vVe recommend that
t~1s Part not be enacted because it would duplicate authority pronded by the Snyder Act.
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Part F of S. 1017 directs the Secretary to prevent to the 94th Con~
gress several programs which would sl1ow how to meet the educational needs of the following Indian groups; adults, persons desirous
of technical education, young children, gifted and handicapped Indians aged 3 to 21 years, and those desirous of higher education. This
Part would appropriate $750,000 to carry out its purposes. 1Ve recom~
mend that Part F not be eoocted because the development and evolution of these programs is the continuing responsibility of the In~
terior Department and is currently authorized.
Part G provides general standards and requirements related to Title
II. We recommend deletion of section 219 to niake this part consistent
with 'the above recommendations.
The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint of
the Administration's program.
Sincerely yours,
JoHN KYL,
Assistant Secretary of the Interior.

OFFICE OF THE PRESIDENT,
OFFICE OF MANAGEMENT AND BUDGET,
Washington; D.O., July 3, 1973.
Ron. HENRY M. JACKSON,
Oluti'l'man, Committee on Interior and Insular Affairs, U.S. Senate,
New Senate Office Building, Washington, D.O:
DEAR M:R. PHAIRMAN: This is in response to your request of April25,
1973 for the views of the Office of Management and Budget on
S. 1017, the "Indian Self-Determination and Educational Reform
Act of 1973."
The Department of the Interior. in its report to your Committee
on S. 1017 and the Department of Health, Education, and Welfare
in its testimony on. the bill state their preference for enactment of
the Administration's proposals, S. 1342 and S. 1343 which would
enable Indian tribes and communities to either contract for or assume
control ·and operation of those programs and .services provided by
the Departments for Indians. However, both Departments recommend subject to certain amendments enactment of certain provisions
of S. 1017--'Title I, the Indian Self-Determination Act, and Part A
of Title II, the Indian Educational Reform Act of 1973-as substantially consistent with the policy of self-determination for Indians
as recommended by the President in his Indian Message of July 8,
1970 to the Congress. The Departments recommend against enactment
of Parts B, C, D, E, and F as duplicative of existing authorities.
We concur in the views exnressed by both De_partments. and while
preferring the enactment of S. 1342 and S. 1343, would have no
objection to enactment of certain provisions of S. 1017 as cited above.
Sincerely,
WILFRED II. RoMMEL,
Assistant Director for Legislative Reference.
EXEOUTWE
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The report of the Department of Health, Education, and 1Velfare
on S. 1017, as contained in the statement of Ron. Frank Carlucci,
Under Secretary of IIEW, at the hearing before the Subcommittee
on Indian Affairs on June 1 ·and 4, 1973, is set forth as follows:
STATEMENT BY RoN·. FRAN~ CARLUCCI, UNDER SECRETARY oF THE
DEPARTIIENT OF HEALTH, EDUCATION, AND WELFARE
Mr. Chairman, members of the Subcommittee, it is a pleasure to
appear to testif.y on S. 1017, S .. 1340, S. 1342 and~· 1?43, which seek
to assure to Indmn people the r1ght of self-determmatwn.
1.

GENERAL POLICY

As you know, the A.dministration is deeply committed to Indian selfdetermination. The President stated in his message to Congress, on
July 8, 1970, transmitting his "Recommendations for Indian Policy":
For years we have talked about encouraging Indians to
exercise greater self-deter~ination, bu~ our progress has
never been commensurate w1th our promises. Part of the reason for this situation has been the threat of termination. But
another reason is the fact that when a decision is made as to
whether a Federal program will be turned over to Indian
administration, it is the Federal authorities and not the· Indian people who finally make that decision.
This situation should be reversed. In my judgment, it
should be up to the Indian tribe to determine whether it is
willing to assume administrative responsibility :for a service
program which is presently administered 'by a Federal
agency.
·
The Department is vitally interested in the enactment of legislation
which would promote and encourage :further self-determination for
the Indian people to attain the Intimate goal of "Indian solutions to
Indian problems."
As we advance the priority of self-determination, however, we must
also be sensitive to the need for maintaining Federal support and
concern for the Indian people. As we strengthen the Indian's sense
of autonomy. we must be sure not to threaten his sense of community
and tribal life. That means making it clear to Indians that they can
become independent without losing their unique relationship with the
Federal Government and that self-determination and the assumption
of control of HEW programs and services by Indian tribes reJ?resents
a reinforcement rather than a termination of this unique relationship.
2.

ADMINISTRATIVE ACTIONS

Before I discuss the four bills under consideration I would like to
quickly highlight a few of the things being done under existing mandates to advance Indian self-determination. These actions include:
Over the years, Office of Education assistance benefiting Indian
children and adults has been substantial. In FY 1973 it is estimated that $87.3 million in OE obligated funds will benefit
Indians. Included in this amount is $24.4 million under Title I
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of the Elementary and Secondary Education Act for the special
needs of educationally deprived children; $32.5 million in payments to local school districts under the impact aid legislation,
P.L. 874; $4.8 million for school construction under section 14
of P.L. 815; $6~1 milljon in student financial aid; $713,000 in
special projects for adult education; and $2.7 million in teacher
training projects. .
.
The Indian Health Service has made notable pro,!!ress in improving the delivery of health services to Americ~w Indians and
Alaskan ·Natives sine~ 1955 through the growing participation of
the Indians and Alaskan Natives in the planning, implementation and evaluation of health service programs. Some examples of
tribally managed health efforts include. the operation of community health services activities such as alcoholism projects, family planning programs, mat~rnal and child health prog,rams, and
health screening and nutrition programs. Progress is 1llustrated,
also, by the development of the Community Health Aid Program
in Alaska, and the Communitv Health Representative Program
in other States which enable·tribal groups to directly provide
health services in their communities by employing workers
trained by the Indian Health Service. The Indian tribes are now
a major employer of health service workers formerly in the Indian
Health Service. These tribal employees now number about onefifth of the health workers on reservations.
Another indication of the progress toward Indian self-determination in the Department is the emergence of locaL areawide, and
national Indian health boards. These groups, formed at the Indians' initiative, advise the Indian Health Service on every aspect
of health program management.
3. PROPOSED LEGISLATION

A. The Administration's Legislative Program for Indians
To advance the President's policy of Indian self-determination, the
Administration on March 15 sent to Congress several bills which together make up a comprehensive legislative program. Three, S. 1343,
S. 1342, and S. 1340, of these are being considered by the Subcommittee this morning, and I would like to describe them briefly now.
S. 1343 would accomplish the goals of the self-determination by requiring the Secretaries of the Interior and HEW to transfer to an
Indian tribe, at its request, control and operation of programs and
services now under the Bureau of Indian Affairs of the Department of
the Interior and the Indian He.alth Service in the Department of
Health, Education, and ·welfare.
S. 1342 would amend the J ohnson-O'Malley Aot and the Act of
August 5, 1954, which transferred responsibility for Indian hospitals
and health facilities to the Public Health Service. It would provide
the Secretary of Interior and the Secretary of HE'W with the much"
needed authority to contract with any Indian tribe, band, group, or
community to carry out any of the programs under those Acts.
S. 1340 would provide for continued fringe benefits (such as compensation for injury, retirement, life insurance, and health benefits) for
Federal employees who transfer to Indian tribal organizations to perform services they formerly performed as Government employees.
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We view the contract authority contained in S.' 1342 as an interim
measure, allowing us to contract out to an Indian tribe or organization
responsibility for those functions the tribe feels itself sufficiently experienced to handle. On the other hand, as a tribal organization determines that it is capable of assuming complete control over one or more
of its programs, we want to be able to guarantee to that organization
that, by law, it would be able to do so. For this reason, we urge the
enactment of S. 1343, which would provide that authority, as a necessary complement to the contract authority provided in S. 1342.
In summary, these three bills would give the Indian people three
levels of choice: One: contract with HEvV to carry out the IHS programs; Two: request the complete transfer of the programs to Indian
control; Three: allow those Civil Servants that the Indians wish to
employ (in transferred programs) to retain certain benefits they had
as Fe~eral employees.
.
.
This three optwn approach would· assure that If an Impasse were
reached in negotiations between I;IEW and an Indian tribe, the final
determination of whether program control would shift to the Indians
would rest entirely with the Indian tribe.
I should caution that we would not want the transfer authoritv we
seek to be interpreted as a way for the Federal Government to tirminate its proper responsibilities to the Indian ·people. To begin with,
the t~ansfer could.only o?cur at the .reguest of an Indian tribe or commumty. If the tnbe believes that It IS not yet ready to assume the
responsibilities which would accompany transfer, it could contract
under S. 1342 to assume whatever responsibilities it felt ready to
assume. However, if ·a tribe wants to remain at status quo with the
Federal Government being fully responsible for carrying out the programs, that too would be its option. In addition, S. 1343 contains a
provision to assure continuing Federal concern after program transfers occur.
S. 1343 also gives the Secretary authority, after providing notice
and hearing to the tribes, to reassume control or operation of the
prograll! .if he determine~ that the tr~bal or~nization i~ operating or
c~mductmg the pro~ram m a manner mvolvmg: ( 1) a vwlation of the
rights or endangermg the health, safety and welfare of the individual
Indians, or ( 2) gross negligence or mismanagement of Federal funds.
We do not view this safeguard as a punitive mechanism. We see it as
a necessary protection for Indian people. The bill provides that tribes
may resume their operations as soon as the Secretary is satisfied that
the deficiencies in tribal operations have been corrected.
.s. 1343 assures that the funding of the programs transferred to the
tribe would be at the level sti.Pulated in Section 2 (f) "as if the control
or operation has been maintamed continuously by the Federal Governm~nt." this assu!'es the tribe a contin~ty of financial support. The
tr~bes a:t;e mor*: bkely. to <?Pt for a!'~ummg control of their programs
With th1s specific legislative prov1s1on to assure them that they will
not ge~ less funding by assuming control.
\Yhile the. conditions .for assuming operating responsibility of the
van?us Indian pro~rams should be made as easy and as flexible as
poss1ble, the Federal Government nevertheless has a responsibility to
as!'ure tha;t programs ~re being operated and admin!stered in. ~eeping'
With reqmrements ofF ederallaw. S. 1343 assures this by reqmrmg the
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tribes to submit amiual reports to the Secretary including an accounting of the amounts and purposes for which Federal funds are
expended.
·
Althou()'h S. 1342 provides contract authority, and therefore does
not specifically refer to the safeguards contained in S. 1343, we would
provide s~milar safeguards in the contract whenever the situation
warranted.
B. S. 101?', The Indian Self-Determination and Edueational Reform
Aet of 19'73
I would now like to turn to S. 1017 which you, M:r. Chairman, and
Senator Jackson have introduced.
While we prefer enactment of S. 1342 and S. 1343, we believe that
enactment of certain provisions of S. 1017 as cited would be substantially consistent with the Administration's policy of self-determination for Indians.
For example, as I noted earlier, S. 1343 provides that, when an impasse develops between HE'V and an Indian tribe over transfer of a
program, the final decision on whether or not programs would shift
to tribal control would rest with the Indian people. This option is not
available under Title I of S. 1017 since it contains no authority to
transfer Federal programs to the Indian people upon their request.
Under S. 1017, the Secretary of HEW or Interior may, in his discretion, refuse to enter into a contract with Indian tribes.
However, we have serious problems with portions of Title II of S.
1017. This title would give to the Secretary of the Interior authority
to:
Entey; into contracts with States and their political subdivisions
of Indian tribes and organizations for the purpose of educating
Indians in public schools;
·
M:ake grants and contracts to train education professions to
work with Indians;
Enter into contracts with 'State and local education agencies
for construction, acquisition or renovation of facilities in school
districts on or near Indian reservations;
Establish a summer employment program for Indian youth;
Make grants and contracts for research, surveys and demonstrations in the field of Indian Education; and
Provide a report to Congress in March 1975 proposing programs to meet the needs of Indian people in areas of adult, vocational, early childhood, gifted and handicapped, career and higher
education.
Our figures also show that nearly three-fourths (75%) of the children of Native Americans residing on Federally recognized reservations attend public schools operated by State and local agencies. Thus,
the education needs of Native Americans are being met substantially
by our public school system.
. .
Basically, Part A accepts the Administration's recommendation, as
proposed in S. 1342, to expand the contracting authority of the
Department of the Interior to include Indian tribes and organizations
for educational services and fills in the present broad provisions of
the Johnson-O'Malley Act with more detailed legislative specifications. We defer to the Department of the Interior for discussion on
the merits of Part A of Title II.

However, duplication of existing programs benefitting public
schools that educate Indian children is encountered in Part C of Title
II. P.L. 815, 81st Congress, now authorizes a program of construction
for school districts educating Indian children who reside on Federal
property. The AdministratioR budget calls for an increase in the P.L.
81-815 program and under which construction of facilities to meet
the needs of Indian children is a priority. Approximately $4.8 million
will be obligated for this purpose in FY '73.
With regard to Parts B, D, E, and Four position is that there is
sufficient existing authority under the Snyder Act ( 42 Stat. 208, Act
of November 2, 1971) to allow for the activities listed under these
parts.
In conclusion,
believe that enactment of Title I and Part
A of Title II of S. 1017 would provide useful authority for the deyelop~ent of Indian self-determination as proposed hy the AdminIstra.twn.
. Regardless of which bills are adopted, however, the manner in which
~ts p_r~visions would be carried ~mt by the. Federal agencies involved
I~ criti<?al. The d~velopment of Impl~mentmg regulations and guidelines will determme the success or failure of any measure. We believe
that it is the right of the Indian people to be involved in the programs
that affect their lives, and we intend to consult with Indian tribal representatives in developing such regulations and guidelines to assure
that the methods developed for carrying out the provisions of the bill
are consistent with the desires and needs of the tribes affected.
Mr. Chairman, we believe that is is important as we work toward
our common objective, Indian self-determination, to 'bear in mind the
following statement from the President's Message to Congress of
July 8, 1970;
* * * Both as a matter of justice and as a matter of ·enlightened social policy, we must begin to act on the basis of what
the Indians themselves have long been telling us. The time
has come to break decisively with the past and to create the
conditions for a new era. in which the Indian future is determined by Indian acts and Indian decisions.

we

u.s. SENATE,
CoMMITTEE oN INTERIOR AND INsULAR AFFAIRs,
Washington, D.O., June 18, 19?'3.
Hon. KENT FRIZZELL,
Solieitor, Department of the Interior,
Washington, D.O.
DEAR MR. FmzzELL: During testimony at our recent hearings on
S. 1017, the "Indian Self-Determination and Educational Reform Act
of 1~73", the question was rais~d as to whet~er a tribe's sovereign immumty would be lost should It contract with the Bureau of Indian
Affairs or the Indian Health Service to administer Indian programs.
This guery was raised in relation to the recent Federal court decision,
in. whiCh the .cou~t, in ru}ing that the 1968 Civil Rig~ts Acts suspended
tnba:l soverelgn Immumty m cases brought under 1t, made the statement that the tribe had also waived immunity when it contracted with ·
the BIA for operation of the law and order services on the reserva-
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tion ( Loneassion v. LeekitJj, Vol. 334 of the Federal Supplemental Re. .
porter, page 370, New Mex1co District Court 1971 Case).
Could the Committee please have the benefit.of your op1~non as .to
the question of whether a tribe, when contra~tm~ for serv;ces. on Its
reservation, under S. 1017, is liable to have waived Its sovermgn Imnmnity with respect to the scope of that c?ntract.
. .
,
During the 92d Congress, the "Indian Self-De~rmmat~on A~t .appeared as S. 3157. In a letter dated -Iune 13, 1~t2, I rmsed Sl'rmla.r
questions to your predecessor, ~r. !.p.tehe~l Mehch. Our r~cords ~a1l
to disclose any response to that mqmry. '" e would appreciate an unmediate response to this letter concerning this matter.
Sincerely yours,
HE:!>."RY M. JACKSON'
Chairman.

the use of a corporation in itself warrants the conclusion ·that the corporation has the power to sue and be sued. Lattin, The Law of Corp()rations 83 (Foundation Press, 1959). Some tribal corporate charters,
while explicitly authorizing the corpora:tion to sue and be sued, limit
the corporation's liabil·ity to chattels especially pledged or assigned.
'l1he.se restrictions are respected by some courts and ignored by others.
Compare Maryla·":d Casualty _Go. v. Citizem Nat~onal Bank, et al., 361
F. 2d 517 (5th Cir., 1966) w1th Fontenelle, et al. v. Omaha Tribe()/
Nebraska, et al., 430 F. 2d 143 (8th Cir., 1970).
. Courts have held that a section 17 corporation oan be sued in quiet
title actions (Fontenelle v. Ovwha Tribe), in actions arising from a
contract (Maryland Oasualt'!/ Oo. v. Oitium National Bank), and in
actions funded in tort [.:lfartznez v. Southern Ute Tribe, 374 P. 2d 691
(Colo., 1962); but see Jfartinez v. Souther•n Ute Tribe of the Southern
lJte Reservation, et al., 249 F. 2d 915 (lOth Cir., 1957), cert. denied,
356 u.s. 960 (1958) ].
.
A section 17 tribal corporation is, of course, distinct from the tribal
government organized under section 16 of the Indian Reorganization
Act, 25 U.S.C. § 476, theoretically, tribal assets could not be called
on to satisfy judgments against the corporation, nor should the corporation be liable for acts done by the tribe in a governmental capacity.
The Indian Civil Rights Act of 19681 25 U.S.C. § 1301-1303, represents a seeond Congressional waiver of tribal immunity. Unlike section 17 of the Indian Reorganization Act, the Civil Rights Act permits
a court to review tribal governmental actions. Although the Civil
Rights Act specifically' grants only habeas corpw jurisdiction to the
federal courts, it appears settled that the courts feel free to fashion
an~ appropriate remedy. See Dodge v. Nakai, 298 F. Supp. 17 (D.
Anz., 1968).
The case of Loncassion v. Leekity, 334 lf. Supp. 370 (D. N. Mex.,
1971) holds that the Civil Rights Act of 1968 authorizes courts to enter
money judgments against Indian tribes for tortious actions. The court
found that the tribe ];lad, by contract, assumed responsibility for the
torts of its agents and that the Civil Rights Act of 1968 had .waived
the tribe's immunity from suit sufficiently to permit a court to enforce
the responsibility which the tribe had assumed.
The Qivil Ri()'hts Act of 1968, not the tribal contract, is the only possible basis for finding a waiver of immunity. The contract itself could
not waive immunity since it was not Congressional action, but apparently the Loncassion court felt the tribe had sufficient authority to
accept responsibility for the tortious acts of its agents. This interpretation of the 1968 act--that it imposes tort liability on a tribe-may or
may not be smmd. This office does not concur with it. It is, however, an
understandable decision if it is realized that if the action had been
committed by a federal agent, tl;le victim could take advantage of a
number of federal statutes waiving the Federal Government's
immunity.
·
\\-1Iether other courts will follow Loncassion is, of course, a matter
of conjecture. The obvious method to avoid the effects Loncas.~ion
would be to delete any contractual provision which could be construed
.as an acceptance of tribal liability for the acts of its agents. The more
important problem, however, is assuring that contracts. with Indian
tribes do not result in a loss of rights to others and, at the same time,

u.s. DEPARTMENT OF THE INTERIOR,

OFFICE oF THE SoLiciTOR,
W ashington,D.O., Augwt 1,1973.

Hon. HENRY M. JACKSON,
Chairman, Oomnnittee on Interim' and Insular Affairs, U.S. Senate,
lVashington, D.O.
DEAR SENATOR JACKSON: This is in response to your June 18, 1973,
letter requestin()' our views on whether tribal immunity from suit
would be lost sh~uld a tribe contract with the Bureau of Indian Affairs
or the Indian Health Service to administer federal Indian programs
pursuant ~o pen.ding l~gislatio.n such a~ 8..1017.
An IndulJl tribe IS Immune from smt many court. Turner v. Vnzted
States, et al., 248 U.S. 354, 358 (1919). 'While an Indian .tribe cannot
waive its immunity without the consent of Congress [ Unzt:;d States v.
United States Fidelity and Guaranty Oo., et al., 30~ U.S. D06 (•1940);
Adams, et al. v. Murphy, 165 Fed. 304,308-9 (8th Cir., 1908) ; Thebo v.
Chocta~o Tribe, et al., 66 Fed. 372,376 (8tih Cir., 1895) ], Congress can
waive a tribe's immunitv without the tribe's agreement. See Fontenelle
v. Omaha Tribe of Neb1·aska, 430 F.2d 143 (8t:h Oir., ~970)..
Tribal immunity from suit extends to cases soundmg m contract
[United States v. United States Fidelity and Guaranty Co., et al., 309
U.S. 506 (1940) ], ca~es in t~rt [T'¥1'17-e~ v. United St~te~s, et al., 248
U.S. 354: (1919) J and m cases mvolvmg title to lands (2~ U.S.C. § 1?7).
A tribe is also immune from suits based on the torts of 1ts agenlts smce
a sovere·ign is not bound by, or resp~·msrble for, the wrongful ·~c~~ of
its agents unless the sovereign legislatively assumes such respons1b1hty.
54 Am. ,Jur., United States,§ 136.
.
The tribes' immunity does not prevent the United States from smng
a tribe. Of. Principality of itlonaeo v. JNssissippi, 292 U.S. 313 (·1934).
A state, h~wever, cannO't sue a tribe. Employment Seourity Dept. v.
Cheyenne River Simtw Tribe, 119 N.W. 2cl285 (S.D., 1963). .
Congress can waive tribal immunity from suit and h:as done so m the
past. Section 17 of the Indian Reorganization .Act of ~934, 25 U.S.C.
~ 477, authorizes the Secretar:y of the .Intenor to Is~ue "corpo~t:
charters to Indian tribes conveymg to the mcorporated tn).:>e ~t1c!h
powers as may ·be incidental to the conduct of corporate busmess\ not
inconsistent with law * * *." The fact that Congress has autJhor1zed
T
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that the tribe is protected against. wholesale depletion C!f. its a~t,s
through lawsuits. In response to th1s dual need, the Adnn~st.r~tw~ s
prop.osed bill, S. 1343, provides that each tri~ m,u~t carr:r: habihty u~
surance to protect third parties and that the tr~be s unmumty fro:f!l smt
is waived, but only up to the amount set out m the face of the msurance policy.
·
.
We regret that we did not respond to your earher letter. App!i'ren~ly
the matter of a specific respo~ was overlooked by our. leg~slabve
counsel in the course of preparmg l
age for S. 1343 m respo~se
to the problems raised by your letter
that office neglected_to advise
you that the language was drafted in response to your earher letter.
Sincerely yours,
KE:r."T FRIZZEL,
Solicitor.

is held in trust for Indians by the United States and therefore is not
subject to local taxation, the nearly universal source of funding for
American public education. Thus, the public education of Indians is
often a cost which the States must look elsewhere than the Indian community to meet. (In many oases, the States look to the Federal Government, which contracts with local educational agencies for the education of Indians under the J ohnson-O'Malley Act, 48 Stat. 596, as
amended by 49 Stat. 1458.)
Second, many Indians live in remote areas of large reservations,
very far from public school facilities. The combination of these factors
results in public education of some Indians being a herculean task.
Because of the tax exempt status of the trust land and frequent
absence of organized public school districts, the Bureau of Indian
Affairs has assumed responsibility for providing schools. This Federal
responsibility for educating Indians, however, is not tied to any
specific, primordial statutory or constitutional mandate. (Not even
those treaties which provide for the education o£ Indians specifically
impart this duty to the Federal Government.) This is not to say that
the Federal Government has any intention of shirking its responsibilities in Indian education. Indeed, it is submitted that the United States
has a stron~ moral call to meet these responsibilities. Rather, the point
to be made 1s simply that the Government's activities in educating Indians should be considered as being exercised in lieu of the basic State
responsibilities. This analysis is borne out in practice in that more than
two-thirds of Indian children from reservation areas are currently
enrolled in the pubic schools.
In addition to considerations which flow from Indian trust land
status, another major factor has resulted in the Federal Government's
assuming some responsibility for Indian education : in some cases the
basic education programs offered by the States to all their citizens are
not fully responsive to the special needs of Indian students. In such
instances, the Federal Government has often contracted with State
educational agencies to provide special programs tailored to meet Indians' needs. Such contracting is generally carried out under authority
of the Johnson-O'Malley Act, supa.
The Federal Government discharges its responsibilities for educating Indian children in the following ways:
(1) 87,080 Indian students are enrolled in public schools which
re,ceive financial assistance from the Federal government through
Johm;on-O'Malley funding.
·
,
· (2) 53,763 Indian students are enrolled in day and boarding
schools conducted by the Bureau of Indian Affairs.
( 3) 4,025 Indian students live in Federal dormitories and attend
public schools.
.
(4) 2,222 Indian students attend Indian-controlled schools in
Indian communities.
(5) 61,000 Indian students (most of whom are also counted in
g-roup 1, 8upra) attending public schools are the beneficiaries of
Federal "impact aid" provided to their schools by the Office of
Education; additional resources for Indian education will be provided through the Department of Health, Education, and Welfare by the newly-funded Title IV of P.L. 92-318.

u.s.

DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY'
Washington, D.O., August 3, 1973.
Ron. HE:J~.'"RY M. JACKSON,
.
Ohairman, Oommittee on Interior anil lnBular Affmrs, U.S. Senate,
Wasldngton, D.O.
DKAR MR. CHAIR~:IAN : This responds to the reque~t of Sen~tor
Abourezk. during the June 1 Indian Affairs Subcommittee hearmgs
on S, 1017. S. 1340, ~- 1342, .an~.~· .1343, for a legal memorandum
outlininO' the respective respomnb1htws of th~ Fed~ral Government
and the States for Indian education. No one ent1ty-:-e1ther the Fed~ral
Government or the States considered collectively--:-1~ ~l~ly respons1~le
for the education of Indians. Rather, the respo~sibihty IS lodged with
and exercised by both entities in certain complicated ways.
I.

THE

STATES' RESPONSIBILITY

The responsibility of the States wit?. regard to the e~ucation of
Indians is to provide, in so far as possi?le, the C!pportun:ty ~or such
education, on the same terms under wh1ch pubhc education ~s made
available to citizens generally. In Brown v. Board of Educatwn, 347
U.S. 483, 493 ( 1954) '·the U ni~ed ~~ates Supreme Court held that the
opportunity for pubhc educatiOn, ·where the St!l'te has undertaken to
provide it, is a right which must be made available to a~l o~ _equal
terms." More8ver, the courts have lo~g held ~hat the avail_ab1hty of
Federal Indian schools does not justify turmng away Indians from
the public schools. United State8 v. Dewey County, 14 F. 2d 784
(D.C. S.Dak.• 1926), aff'd sub. nom. Dewey Oounty v. U.S. 26 ~d. 2d
434 (Eighth Circuit 1938), cert. den. 278 U.S. 649 (1928); P~per v.
Big Pine School Dist., ~93 Cal. 664, 22?, Pac. 926 (1924). It can ~e
fairlv stated, then, that m so far as possible, the States .hav:e.the bas1c
responsibility to educate Indians as they do all of the1r citlz~ns. I~
deed each of the States has bound itself by statute to provide this
"uni~ersal" education to all eligible students.
II. THE FEDERAL RESPONSIDlLITY

It is important to note, ho_wever, ~hat two fact~rs render St~te education of Indians on reservatwns a difficult task. F1rst, reservatiOn land
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( 6) Indian children in public schools througJ:.out the ~ountry
whose parents live at the poverty level are prov1ded speCial educational opportunities through resources provided by the Office
of Education pursuant to the Elementary and Secondary Education Act of 1965.
Sincerely yours,
JOHNKYL,
Assistant Seoretm'Y of the Interior.
U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF 'l'HE SECRETARY,
Washington, D.O., M~arch 1,1974.
Hon. HENRY M. JACKSON,
·
Ohairma1h 0 omndttee on I nteripr and Insular Af!ai1w,
U.S. Senate, Washington,D.O.
DEAR MR. CHAIRMAN: This is in response to the request from Mr.
Forrest Gerard of the staff of your committee on a possible ame~d
ment to be offered on the floor of the Senate to S. 101'7, the Ind~an
Self-Determination and Education Reform Act, which would strike
all of Part A of Title II .in the bill and substitute a new Part A.
The new Part A that would be added to S. 101'7 by the proposed
amendment would leave the. Act of April 16, 1934 (48 ~tat. 596h as
amended by the Act of June 4, 1936 (49 Stat. 1458), as It now exists
and amend it further by adding six new sections. ·
The amen~ent continues e~isting authori.ty gr~J!ted this P~I?art
ment to enter mto contracts With States, their pohtlcal subdiVIswns,
and others named to provide for, among other things, the education of
Indians. It would also give the Department authority it needs to con~
tract with Indian tribes and tribal organizations to provide education
for Indians in public schools, while also giving guidance not now present in the existing contracting authority as to the kinds of programs
to be contracted, percentages of funds that can be used for general
and special education purposes, administrative procedures that should
be followed, to name .a few, as well as providing for the first time an
nuthorization of a specific amount of funs which may be appropriated
for this exclusive purpose.
We believe that the amendment will be of assistance to the Department and the Bureau of Indian Affairs in carrying out our responsibility of providing the best possible education to Indians in the public
schools. We were asked. to specifically comment on the questwn of
whether the amendment would result in a reduction in the amount of
funds received by each state that we now contract with to provide
education for Indians in public schools. The amendment would not
lessen the amount of money now received by each of the states.
Sincerely yours,
JoHN Kn.
Assistant Seoretm'Y for Legi~Jlative and 0 ongressioruil Affairs.
XI. CHANGES IN EXISTING LAW
In compliance with subsection (4) of Rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, S. 101'7,
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as amended, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman) :
SECTION 33'71(2) oF CHArnR 33 oF TITLE 5, UNITED STATEs CoDE
DEFINITIONS
For the purpose of this subchapter( 1) "State" means( A) a State of the L'nited States, the District of Columbia,
the Commonwealth of Puerto Rico, and a territory or possession of the United States; and
(B) an instrumentality or authority of a State or States
as defined in subparagraph (A) of this paragraph (1) and a
Federal-State authonty or instrumentality; and
( 2) "local government" means(A) any political subdivision, instrumentality, or authority of a State or States as defined in subparagraph (A) of
paragraph ( 1) ; [and]
. (B) any .g~ner~l or special ;{>Urpose agency .of such a politIcal subdiVISion, mstrumentahty, or [authority] (l!Uf;hority;
and
( 0) any Indian tribe, band, nation, or other orqanized
group or community, inol!uding any Alaska Native vtllage as
defined in the Alaska Native Claims Settlement Act (85 Stat.
688), which is recognized as eligible for the speaiai proiJrams
and services provided by the United States to Indians beoau:;;e
of theirstatm as Indians.

*

*

*

*

*

*

AcT OF AuousT 5, 1954 (68 STAT. 674), As AMENDED

*

*

*

*

*

*

SEc. 7. (a) In carrying out his functions under this chapter with
respect to the provision of sanitation facilities and services the Surgeon General is authorized·
·
'
( 1) ~o construct, improve, extend, or otherwise provide and
~namt3:1n, by con~ract or otherivise, essential sanitation facilities,
mcl.udmg do~e~tiC and community water supplies and facilities,
dramage .famhtles, and sewage- and waste-disposal facilities, together wtth necessary appurtenances and fixtures for Indian
homes, communities, and lands;
'
. ( 2) ~o acquire lands, or rights or interests therein, including
sites, rtghts-of-way, and easements, ~nd to acquire rights to the
use of water, by purchase, lease, gift, exchange, or. otherwise
when nece~sary for ~he purposes t?f this section, except that n~
lan~s or _rights or mterests therem may be acquired from an
Indi~n tribe, band, .group, community, or individual other than
by gift or for !lommal .consideration, if the facility for which
such 1~nds or rights or mterests therein are acquired is for the
exclusive benefit of such tribe, band, group, communitv or individual, respectively;
·'
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(3) to make such arrangements and agreements with appropriate public authorities and nonprofit organizations or agencies
and with the Indians to be served by such sanitation facilities
(and any other person so served) regarding contributions toward
the construction, improvement, extension and provision thereof,
and responsibilities for maintenance thereof, as in his judgment
are equitable and will best assure the future maintenance of facilities in an effective and operating condition; and
( 4) to transfer any :facilities provided under this section,
together with appurtenant interests in land, with or without a
money consideration, and under such terms and conditions as in
his judgment are appropriate, having regard to the contributions
made and the maintenance responsibilities undertaken, and the
special health needs of the Indians concerned to any State or
Territory or subdivision or public authority thereof,. or to any
Indian tribe, group, band, or community or, 1n the case of domestic appurtenances and fixtures, to any one or more o:f the occupants of the Indian home served thereby.
TR..;\XSFER AND REVERSION

0]'

LAXDS

(b) The Secretary of the Interior is authorized to transfer to the
Surgeon General :for use in carrying out the purposes o:f this section
such interest and rights in federally owned lands under the jurisdiction of the Department of the Interior, and in Indian-owned lands
that either are held by the United States in trust :for Indians or are
subject to a restriction against alienation imposed by the United
States, including appurtenances and improvements thereto, as may
be requested by the Surgeon Gene~al. Any land or interest therein,
including appurtenances and improvements to such land, so transferred shall be subject to disposition by the Surgeon General in accordance with paragraph ( 4) o:f subsection (a) o:f this section :
Provided, That, in any case where a beneficial interest in such land
is in any Indian, or Indian tribe, band, or group, the consent of such
beneficial owner to any such transfer or disposition shall first be obtained: Provided further, That where deemed appropriate by the Secretary o:f the Interior provisions shall be made :for a reversion of title
to such land i:f it ceases to be used :for the purpose for which it is
transferred or disposed.
PROJECT CONSULTATION AND PARTICIPATION

(c) . Th~ Surgeon Gen.eral shall consult with, and encourage the
P,artiCipatiOn o:f, the Indrans concerned, States and political subdiviSIOns thereof, in carrying out the provisions of this section.
BEe. 8. In acclJrdance 'With subsection (d) of Bection 214 of the
Public H erilth Service Act (58 Stat. 690), a8 amended, upon the req1u38t of any Indian: tribe, band, gr&up, or community, commisBioned
offioer8 of the Servu::e may be a8Bigned by tlw Sec-retary for the purpose qf atJsisting Buch .f;tdian tribe, grmtp, .band, or community in
car•ryzng out the provwwns of contractB wzth, 01' grantB to. tribal
organizations purBuant to section 102, 103, or 101;. of the Indian SelfDetermination and Education Assistance Act.

*

*

*

*

*

*

*

MILITARY SELECTIVE SERVICE ACT OF

*

*

*

*

1967 (81

*

STAT.

100)

*

AS AMENDED

*

6 (a) (1) * * *
(2) Commissioned officers'o:f the Public Health Service and members of ~he Reserve of the PubJic Health Service while on active duty
and assrgned to staff the various offices and bureaus of the Public
J.Iealth Service, including the National Institutes o:f Health, or assign~d to the Coast. Guard, the ~ureau of Prisons, Department o:f
JustiCe, or the Environmental Smence Services Admimstration or
tvho are atJsigned to atJsist Indian tribes, groups, bands, 01' comm;uinltieB
pur8uant t~ the Act of LJ.ugust 5, 1954 (6_8 Stat. 674), a8 a'!Mnded,
not be reqmred to be reg~stered under section 3 and shall be relieved
from liability for training and service under section 4. Notwithstanding t!te preceding sentence, commissioned officers of the Public Health
Service and members of the Reserve o:f the Public Health Service who
P,rior to the enactment of this paragraph, had been detailed or as~
signed to d~ty other than .that specified in t~e preceding sentence shall
not be reqmred to be registered under sectiOn 3 and shall be relieved
from liability for training and service under section 4.
SEc.

THE ACT OF APRIL 16, 1934 (48 STAT. 596)

(The Act of April 16, 1934 (48 Stat. 596) is amended by adding
:four new sections. The sections are:
"SEo. 4. The Searetary of the Interior shall not enter into any contract [01' the education of Indians wnless the prospective contraotor ha8
subm~tted to, and ha8 had approved by, the Secretary of the Interior
an education plan, which plan, in the determination of the Searetary'
oontaims educational objectives which adequately address the edJuca~
tio-nal needs of the Indian students wlw are to be beneficiaries of the
c011;tr~t and a88Ures that the contractor is capable of '!Meting such

obJect~ves.

"SEo. 5. (a) Whenever a school district affected by a contract 01'
contracts for the education of India;ns pursuant to this Act haJJ a locril
school board not OO'rfi/POSed of a majority of Indians, the parents of
the Indian children enrolled iJn the solwol or schools affected by such
contraot 01' contracts Bhall elect a loeril c011l!m!ittee from among their
number. Such com;mittee Bluill fully participate in the development
of, and Bhalllimve the authority to approve or diBapprove, progra'JT/;8 to
be conduofed under such contract or contraotB, and shrill carry out Buch
other dutzes, amd, be so Btru.etured, a8 the Searetary of the Interior shall
by reg'litations provide: Provided, however, That, whenever a local
Indian committee or committees established pursuant to section 305
(b) (2)(B) (ii) of the .ActofJune23,1972 (86 Stat. 235) or an Indian
advisMy Bchool board or boards established pursuant to this Act prior
to the date of enactment of this section ewists in such sohool district
8UCh committee or board may, in the discretion of the affected body o;
bodieB, be utilized for the purposes of this section.
·
(b) The Searetary of the Interwr may, in hi:; disaretion, revokd
any contract if the cont'raotor fails to permit a local com;mittee to perf mm it8 duties pur8'ttant to subsection (a) .
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"SEc. 6. Any school dU:t1•ict educating Indian students who are ment,bers of recognized Indian tribes, who d(J not normally reside in the
State in which such school dU:trict is located, and who are residing
in Federal boarding facilities fm• the purposes of attending public
schools within such dU:triet may, in the discretion of the Secretary of
the Interior, be reimbursed by him for the full per capita costs of
educating such Indian students.
"SEc. 7. There are hereby a~tthorized to be appropriated for the education of Indians pursuant to thU: Act $65,000,000 for each of the fiscal
years1975 and1976."

.
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REPORT

No. 93-1600

INDIAN SELF-DETERMINATION AND EDUCATION
ASSISTANCE ACT

DEcEMBER

16, 1974.-Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. HALEY, from the Committee on Interior and Insular Affairs,
submitted the. following

REPORT
[To accompany S. 1017]

The Committee on Interior and Insular Affairs to whom was referred the bill (S. 1017) To promote maximum Indian participation
in the government and education of the Indian people; to provide
£or the :full participation of Indian tribes in programs and services
conducted by the Federal Government for Indians and to encourage
the development of the human resources o£ the Indian people; to
establish a program of ·assistance to upgrade Indian education; to
support the right of Ind:Pan citizens to control their own educational
activities; to train professionals in Indian education; to establish an
Indian youth intern program; ·and for other purposes, having considered the same, reports favorably thereon with amendments and
recommends that the bill as amended do pass.
The amendments are as follows:
Page 1, beginning on line 3, strike out the present text through Page
15, line 24 and insert in lieu thereof the following:
That this Act may be cited as the Indian Self-Determination and Education
Assistance Act.
CoNGBESSIONAL FINDINGS

Sec. 2. (a) The Congress, after careful review of the Federal Government's
historical and special legal relationship with, and resulting responsibilities to,
.American Indian people, finds that-

(1)

3

2
· tion of Indian sen·ice programs has
the prolonged Federal dor;:~~~e the progress of Indian people ami
1 11
served to ret~r? rather t: ~ enlndians or the full opportunity to dev<>~OIJ
their commumtws hy. deprhing r1 ation of self-government, and has deme<l
leadership skills crucml todhe/ea ~ice in the planning and implementatic,n
to the Indian people an fiet ~ ~v~i~ns which are responsive to the tt·ue needs
of programs for tl~e I.Jene o n
of. Indian comi~Unities\an~. 11 never surrender their desire to control tht:>ir
(2) the Indmn peop e with
lves and with non-Indian goverrunents,
relationships both among
emse
organizations, and persons,
(b) 'l'he CongTess furthe: fi~?-8 tl:t~tany societv of people is dependent upon an
(1) true self-deternnhr:a 10!i:l insure the' development of qualified people
educational process w lC11 .
.
to fulfill me~ningfulle,ader~t~f. roli~~ and assistance to education of Indian
(2) the l\ ederal responsl lltY i ed level of educational achievement or
children has not effectedt th~t-~!sa~d personal satisfaction which education
created the divel·se oppor um l
ean and should provide; and •t control of tile educational pro<'ess is of
( 3) parental and commu!'l Y
crucial importance to the Indlan people.
( 1)

DECLARATION 01," POI-ICY
•
nizes the obligation of the l:nited States
SEc. 3. (a) The Congress hereb:f rec0 g he Indian people for self-determination
to respond to the strong expresS'lon. ~f !uon in the direction of educational a~
hy assuring maximum I~dlm~ p;r~~cJp communities so as to render such services
well as other Federal ser-nces o n ~an of tho~e communities.
more responsive to the needs arr deslr!~tment to the maintenance of the l~ederal
(b) The Congress declares . s c?m . Iationsbi with and responsibility to the ·
Government's unique and co~tl~;~1 1~g !~t of a· m~aningful Indian self·determinaI!Iclian J?eople ~luo~?ft the e:t a n ~r~rly tt·ansition from Federal domii:a~ion. of
t1on pohcy wh1ch \n permt ~ di
to efff'cti:ve and meaningful part1c1patwn
programs for and s<>rVl~estl.o nla:~:ng conduct and administration of those
h:v the Indian people m Ie P
'
'
programs and serviceR.
th t major national goal of the United States i~
(c) The Congress ~eclare~ a ~ of educational services and opportunities
to provide the q?antlt:y an !lua1 Y
m te and excel in the life an•as of
which will permit Indhl~n chthlldre~a!~r~oofr:elf-determination essential to their
their choice, and to ac 1eve e m
·· .
social and economic well-being.

DEFINITIONS

SEc 4 For the purposes of this Act, the term- 1
f
In(ll"an tribe·
' " · "
· "
person who is a mem ler o an
·
•
.
((ab)) }Indd~!~
t~~:.I,I~~ans
any
Indian
tribe,
band.
nati•_m.
or other o~gamlzed
n 1
i
Ala,.ka :!'<ative nllage or regwna or
•
•
group or comm~mty. mclud ng. an~r establi:hPd pursuant to the Ala~<ka
yilJage corporatwn as dt~~~d(~~ Stat ·68 R) ~<tlich is recogniZ<>d as eligibll"
Xative Claims Settlemen " c d '
~~~ p~ovided by the United States to
for the special programs an !:lerv .
Indian~< because of thieirtsitat,?s a:;!d~~~s ~ecognized governing nodv of any
(c) "Tribal organ za · on m · ·
· ·
f I di ns which i~ conIndian tribe:. any legally es~~~~s::ds~:~a;~~!~~go bor.y gr 'which is ·(lpmotrolled. ;;anctwned, or chartd lt . b rs of the Indian cornm1mity to lw
cratically el<'ch•d ~~y. tht ~ ~nd :~~~h\~rludes the maximum participation
"'o.efrvi·.neddl.lal~;~~~lrpg~~~!~ ·~ itA activitie;;: Providell, Thatfin any c::~e ''h'~<'nrne
~
d t
nization to per orm f'f'rVl('Nl ,. ,-a contract iR Jet or gralntdl!la et.rl.oheanthoergaapnro~al of each such Indian trille
fittin" more than one n 1an
·•
•·
·
t
. t.
· ,...
· ·t to the letfimror mflking of such contrac. or g-r,m ·
~h~~)b~·~e~~=~=~~.~;~lt:nless oth~rwise designated. means the S"cr;<tary of

::~=r~1~f.: ~;It~~~~~~ n~~~~;;~ ~e~~~,.i~fe ~~~t~u~~~~~~i~; ~~n~~~i~~~al~
of public el~ffimen.· tary al1(1 secdoe~cl_ga~:t:~h;~Jt~;f'o~;!e~~~e
;~;;t~ ~~?."r
agency, an o eer or agPncy ,, 1 _
•
1
0 ; ;;

REPORTING AND AUDIT REQUIREMENTS

SEC. 3. (a) Each recipient of Federal financial assi;;tance from the S<'cretary
of Interior or the Secretary of Health, Education, and Welfare, under this Act,
shall :1..-eep such r&.-oros as the appropriate Secretary shall preseribe, including
.reeorw which fully disclose the amount and disposition by such recipient of the
{)roeeeds of such assistance, the cost of the project or undertaking in connection
with which such al>Sistance is given or used, the amount of that portion of the cost
of the project or ulldertak:ing supplied by other sources, and such other records as
will facilitate an eillective audit.
~b) The Comptroller General and the appropriate Secretary, or any of their
duly authorized representatives, shall, until the expiration of thr!'e years aftereompletion of t1le project or undertaking referred to in the preceding sul)section
Qf this sectioa., have aceess (for the purpose of audit and examination) to any
books, documeats, papers, and records of such recipients which in the opinion of·
the ComptrollEr General or the appropriate Secretary may be related or pertinent.
to the grants., eontracts, subcontracts, subgrants, or other arrangements r<•ferredl
to in the preeed!ng subsection.
(c) Each recipient of Federal financial assistance referred to in subsection (a}'
of this sectb'.nt shall make such reports and information available to the Indian
people served or represented by such recipient as and in a manner determined tn.
be adequate by the a;ppNpriate Secretacy.
(d) Any funds paid to a financial assistance recipient referr<"d to in suhRection·
(a) of this seetion and not expended or used for the purpose.'! for which paid.
shall be repaid to the Treasury of the l7nited States.
PENALTIES

SEc. 6. Whoever, being an officer, director. agent, or employee of, or connected
in any capacity with, any recipient of a contract, sui.Jcontraet, grant, or subgrant pursuant to this Act or the Act of April16, 1934 ( 48 Stat. 596), as amended,
embezzles, willfully misapplies, steals, or obtains hy fraud any of the money,
funds, assets, or property which are the subject of suc-h a grant, subgraut, contract, or subcootract, shall be fined not more than $10,000 or imprisoned for not
more than twu years. or both, but if the amount so embezzled, misapplied, stolen,
or obtained by fraud does not exceed $100, he shall he tined not more thnn $100
or imprisoned not more than one year, or both.
WAGE AND LABOR STANDARilS

SEc. 7. (a) AU labor;<rs and meclwnies employed by contractors or subcontractors in the conffi:ructioiJ, alteration, or repair, including pairrting or decorating
of buildings or other facHitiefl in connection with contracts or grants entered
into pursuant to this Act, shall be paid wages at not less than those prevailing
on similar construction in the locality, as determined by the Secretary of Labor
in a('cordance with the Davis-Bacon Act of March a, 19'21 (46 Stat. 1494), as
amended. "With respect to construction, alteration, or repair work to which the
Act of March 3, 1921 is applicable under the terms of this section, the Secretary
of Labor shall hnve the authority and functions set forth in Reorganization Plan
Numbered 14 of 1950 (15 F.R. 3176; 64 Stat. 1267) nnd section 2 of the Act of
June 13,1934 (48 Stat. ~18, 40 U.S.C. 276c).
(b) Any contract, subcontract, grant, or subgrant pursuant to this Act, the
Act of Ar>ril 16, 1934 ( 48 Stat. 596), as amended, or any other Act authorizing
I<'ederal contracts with or grunts to Indian organizations or for the benefit of
Indians, shall require that to the greatest extent feasible-(1) preferences and opportunities for training and employment in connection with the administration of such contracts or grants shall he given to
Indians; and
(2) preference in the award of subcontracts and subgrants in connection
with the admir.Ustration of such contracts or granlts shall be given to Indian
organizations and to Indian-owned economic enterprises as defined in
section 3 of the Indian ]'inancing Act of 1974 (88 Stat. 77).
CARRY OVER OF FUNDS

SEc. 8. The provisions of any other laws to the contracy notwithstanding, any
funds appropriated pursuant to the Act of November 2, 1921 (42 Stat. 208) for
any fiscal year which are not obligated and expended prior to the beginning ot
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the fiscal year suceeeding the fiseal year for which such funds were appropriated
shall remain antilable for obligation and expenditure during sueh succeetV.ng
fiscal year.

overcome his stated objections; and (3) provide the tribe with a hearing, under
such rules and regulations.as he shall promulgate, and the opportunity for appeal
on the objections raised.
(c) The,Secretary of Health, Education, and .Welfare is authorized to require
any tribe requesting that he enter into a contract pursuant to the pro~·isions of
this title to obtain adequate liability immrance: Prm;ided, however, That each
such policy of insurance shall contain a provision that the insurance earrier shall
waive any right it may have to raise as a defense the tribe's sovereign immunity
from suit, but that such waiver shall extend only to claims the amount and nature of which are within the coverage nnd limit.s of the r•olicy and shall not
authorize or empowr such insurance carrier. to waive or otherwise limit the
tribe's sovereigu immunity Qutside or beyond the coverage and limits of the poliey
pf insurance.

TITLE I-INDIAN SELF-DETERMINATION ACT

SEc. 101. This title may be cited as the "Indian Self-Determination Act".
COXTRACTS BY THE SECRETARY OF THE INTERIOR

Sb:c. 102. (a) The Secretary of the Interior is directed, upon the request of any
Indian tribe, to enter into a contract or contracts with any tribal organization
of any such Indian tribe to plan, conduct, and administer programs, or portions
thereof, provided for in the Act of Apri116, 1934 (48 Stat. 596), as amended by
this Act, any other program or portion thereof which the Secretary of the Interior is authorized to administer for the benefit of Indians under the Act of
November 2, 1921 (42 Stat. 208), and any Act subsequent thereto: PrO'Vided,
however, That the Secretary may initially decline to enter into any contract
requested by an Indian tribe if he finds that: (1) the service to be rendered to
the Indian beneficiaries of the particular program or function to be contraded
will not be satisfactory; (2) adequate protection of trust resources is not
assured, or (3) th€' proposed project or function to be contracted for cannot be
properly completed or maintained by the proposed contract : Provided further,
'l'hat in arriving at his finding, the Secretary shall consider whether the tribe
or tribal organization would be deficient in performance under the contract with
respect to (A) equipment, (B) bookkeeping and accounting procedures, (C)
substantive knowledge. of the program to be contracted for, (D) community
support for the eontract, (E) adequately trained personnel, or (I!') other necessary components of contraet performance.
fb) Whenever the Secretary declines to enter into a contract or contracts
pursuant to subsection (a) of this section, he shall (1) state his objections in
writing to the tribe within sixty days, (2) provide to the extent practicable
assistance to the tribe or tribal organization to overcome his stated objections,
and (3) provide the tribe with a hearing, under such rules and regulations as
.he may pro~ulgate, and the opportunity for appeal on the objections raised.
(c) The SecrE>tary is authorized to require any tribe requesting· that he enter
into a contract pursuant to the provisions of this title to obtain adequate liability insurance: Provided, however, That each such pQlicy of insurance shall
eontain a provision that the insurance carrier shall waive any right it may have
to raise as a defense the tribe's sovereign immunity from suit, but that such
waiver shall extend only to claims the amount and nature of which are within
the coverage and limits of the policy and shall not authorize or empower such
insurance earlier to waive or otherwise limit the tribe's sovereign immunity
<lUtside or beyond the coverage and limits of the policy of insurance.
CONTRACTS BY THE SECRETARY oF HEALTH, EDUCATION, AND WELFARE

SEc. 103. (a) The Secretary of Health, Education, and Welfare is directed,
upon the request of any Indian tribe, to enter into a contract or contracts with
.any tribal organization of any such Indian tribe to carry out any or all of .his
functions, authorities, and responsibilities under the Act of August 5, 1954 (68
Stat. 674), a.s amended: Provided, however, That the Secretary may initially
decline to enter into any contract requested by an Indian tribe if he finds that : ( 1)
the service to be rendered to the Indian beneficiaries of the particular program
or function to be contracted for will. not be satisfactory; (2) adequate protection of trust resources is not assured; Qr (3) the proposed project or function
to be contracted for cannot be properly completed or maintained by the proposed
·Contract: Provider}, further, That the Secretary of Health, Education, and Welfare, in arriving at his finding, ,shall consider whether the tribe or tribal organization would be deficient in performance under the contract with respect to
(A) equipment, (B) bookkeeping and accounting procedures, (C) substantive
knowledge of the program to be contracted for, (D) community support for the
contract, (E) adequately trained personnel, or (F) other necessary components
of contract performance.
(b) Whenever the Secretary Qf Health, Education, and Welfare declines to
·enter into a contract or contracts pursuant to subsection (a) of this .section, he
shall (1) state his objections in writing to the tribe within sixty days; (2) provide, to the extent practicable, assistance to the tribe or tribal organi?..ation to

GRANTS TO TRIBAL oRGANIZATIONS

SEc. 104. (a)•The Secretary of the Interior is authorized, upon the req1wst
of any Indian tribe (from funds appropriated for the benefit of Indians pursuant
to the Act of November 2, 1921 ( 42 Stat. 208), and any Act subsequent thereto)
to contract with or make a grant or grant,s to any tribal organi?..ation for(1) the strengthening or improvement of tribal government (including,
but not limited to, the development, improvement, and administration of
planning, financial management, or merit personnel systems; the impro\-ement of tribally funded programs or activities; or the development. eonstruction, improvement, maintenance, preservation or operation of tribal
facilities or resourees) ;
(2) the planning, training, evaluation of other activities designed to
improve the capacity of a tribal organization to enter into a eont.ract or
contracts pursuant to section 102 of this Act and the additional costs associated with the initial years of operation under sueh a contract or contracts;
(3) the acquisition of land in connection with items (1) and (2) above;
Provided, 'l'hat in the case of land within reservation boundaries or which
adjoins on at least two sides lands held in trust by t11e United States for the
tribe or for individual Indians, the Secretary of Interior may (upon request
of the tribe) acquire such land in trust for the tribe; or
(4) the planning, desiguing, monitoring, and evaluating of federal programs serving the tribe.
(b) The Secretary of Health, Education, and Welfare may, iu accordance with
regulations adopted pursuant to section 107 of this Act, make grants to any
Indian tribe or tribal organization for( 1) the development, construction, operation, provision or maintenance
of adequate health facilities or servicE's including the training of personnel
for such work, from funds appropriated to the Indian Health Service for
Indian health services or Indian health facilities: or
(2) the planning, training, evaluation or other aetivities designed to
improve the capacity of a tribal organization to enter into a contract or
contracts pursuant to section 103 of this Act.
(c) The provisions of any other Act notwithstanding, any funds made available to a tribal organization under grants pursuant to this seetion may he used
as matching shares for any other Federal grant programs which contribute to
the rmrt)oses for which grants under this seetion are made.
PERSO:'<NEL

SEc. 100. (a) Section 3371 (2) of chapter 33 of Title 5, United States Code, is
amended (l) by deleting the word "and" immediately after the semicolon in
clause (A) ; (2) by deleting the period at the end of dause (B) and inserting in
lieu thereof a semicolon and the word "and"; and (3) by adding at the end
thereof the following new clause:
"(C) any Indian tribe, band, nation, or other organized group or community, inclUding any Alaska Native village as defined in the Alaska Native
Claims Settlement Act (85 Stat. 688), which is recognized as eligible for the
special programs and services provided by the United States to Indians
because of their status as Indians and includes any tribal organization as
defined in section 4(c) of the Indian Self-Determination and Education
Assistance Act."
{b) The Act of August 5, 1954 (68 Stat. 674), as amended, is further amended
by adding a new section 8 after section 7 of the Act, as follows:
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"SEc. 8. In accordance with subsection (d) of section 214 of the Public
Health Service A<!t (58 Stat. 690}, as amended, upon the request of any
Indian tribe, band, group, or community, commissioned o.tllcers of the Service
may be assigned by the Secretary for the purpose of assisting such Indian
tribe, group, band, or community in carrying out the provisions of contracts
with, or grants to, tribal organizations pursuant to section 102, 103, or 104
of the Indian Self-Determination and Education Assistance Act".
(c) Paragraph (2) of subsection (a) of section 6 of the Military Selective
Service Act of 1967 (81 Stat. 100), as amended, is amended by inserting after
the words "Environmental Science Services Administration" the words "or who
are assigned to assist Indian tribes, groups, bands, or communities pursuant to
the Act of AlJgust 5, 1954 ( 68 Stat. 674;, as amended".
(d) Section 502 of the Intergovernmental Personnel Act of 1970 (84 Stat. 1909,
1925) is amended(!) by deleting the word "and" aftEl'." paragraph (3);
•
( 2) by deleting the period after paragraph ( 4) and inserting in lieu thereof a semicolon and the word "and", and;
(3) by adding at the end thereof the following new paragraph:
"(5) Notwithstanding the population requirements of section 203(a)
and 308 (c) of this At:-1:, a 'local government' and a 'general local government' also means the recogniZed governing body of an Indian tribe, band,
pueblo, or other organized group or community, including any Alaska
Native village, as defined in the .Alaska Native Claims Settlement Act (85
Stat. 688), which performs substantial governmental functions. The
requirements of section 200(c) and 800(d) of this .Act, relating toreviews by the Governor of a State, do not apply to grant applications
from the governing body of an Indian tribe, although nothing in this
Act is intended to discourage or prohibit voluntary communication and
,cooperation between Indian tribes and State and local governments."
(e) Notwithstanding any other law, executive order, or administrative regulation, an employee serving under an appointment not limited to one year or
less who leaves Federal employment to be employed by a tribal organization on
or before December 31, 1985, in connection with governmental or other activities
which are or have been performed by employees in or for Indian communities is
entitled, if the employee and the tribal organization so elect, to the following:
(1) To retain coverage, rights, and benefits under subchapter I of chapter
81 ("Compensation for Work Injuries") of Title 5, United States Code, and
for this purpose, his employment with the tribal organization shall be
deemed employment by the United States. However, if an injured employee,
or his dependents in case of his death, receives from the tribal organization
any payment (including an allowance, gratuity, payment under an insurance
policy for which the premium is wholly paid by the tribal organization, or
other benefit of any kind) on account of ti1e same injury or death, the
amount of that payment shall be credited against any benefit payable under
subchapter I of chapter 81 of Title 5, United States Code, as follows:
(A) payments on aceount of injury or disability shall be credited
against disability. compensation payable to the injured employee; and
(B) payments on account of death shall be credited against death
compensation payable to dependents of the decreased employee.
(2) To retain eoverage, rights, and benefits under chapter 83 ("Retirement") of Title 5, United States Code, if necessary employee dt>ductions
and agency contributions in payment for coverage, rights, and benefits for
the period of employment with the tribal organization are currently deposited
in the Civil Service Retirement and Disability ll'tmd (section 8348 of Title 5,
United States Code); and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed creditable service
under section 8382 of Title 5, United States Code. Days of unused sick
lt>ave to the credit of an employee under a formal leave system at the time
the employee leaves Federal employment to be employed by a tribal orga.
nization remain to his credit for retirement purposes during covered service
with the tribal organization.
(3) To retain coverage, rights. and benefits under chapter 89 ("Health
Insurance"} of Title 5, United States Code, if necessary employee deduc"
tions and agency contributions in payment for the coverage, rights, and
benefits. for the period of employment with the tribal organization are currently deposited in the Employee's Health Benefit F'und (section 8909 of
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(e) Any contract requested by a tribe pursuant to sections 102 and 103 of this
Act slu~H be for a term not to exceed one yea~ unless the appropriate Secretary
determmes that a longer term would be advisable : PrQ,vided, That such term
m~y _not exceed: three years and shaH be subject to the availability of appro~rlahons: Provuled, further, That_ the a~ount of such contracts may be renegotiated annually to reflect factors, mcludmg but not limited to cost increases beyond the control of a tribal organization.
(d) Notwithstanding any provision of law tO the contrary, the appropriate
Secretary may, at the request or consent of a tribal organization revise or
amend any contract or grant made by him pursuant to section 102 l03 or 104
of. thi_s Act wit!l such organization as necessary to carry out the' purr;oses of
t~Is tltle : Provuted: however, That whenever an Indian tribe requests retrocessiOn of the approp~ate Secretary for any contract entered into pursuant to this
A<;t, such retrocessiOn shall become effective upon a date specified by the appropriate Secretary not more than one hundred and twenty days from the date of
the request by the tribe or at such later date as may be mutuall:v agreed to by
the appropriate Secretary and the tribe,
•
(e) In connection with any contract or grant made pursuant to ::wction 102
1?3, or 1~. of t~is Act, the appropriate Secretary may permit a tribal organizn~
twn ~o uhhze, m carryin? .out such contract or grant, existing school building·s,
hosprtals, and other facilities and all equipment therein or appertaining thereto
and other personal property owned by the Government within his jurisdiction
under such terms and conditions as may be agreed upon for their use and maintenance.
(f) The contracts authorized under sections 102 and 103 of this Act and grants
pursuant to section 104 of this Act may include provisions for the performance of
personal ser:ices which w_ould otherwise be performed by Federal employees including, but m no way limrted to, functions such as determination of eli~~:ibilitv of
applicants for assistance, benefits, or services, and the extent or amom~t of inch
assistance, benefits, or services to be provided and the provisions of such assistance, benefits, or services, all in accordance with the terms of the contract or
g~ant and applicable rules and regulations of the appropriate Secretary: P1·ov~ded, That the Secretary shall not make any contract which would impair his
ability to discharge his trust responsibilities to any Indian tribe or individual;,.
(g) Contl'!l.cts and grants with tribal organizations pursuant to sections 102,
103, and 104 of this Act and the rules and regulations adopted by the Secretarief\
of the Interior and Health, Education, and Welfare pursuant to section 107
of this Act shall include provisions to assure the fair and uniform pro\·ision hv
such tribal organizations of the services and assistance they provide to Indian'><
under such contracts and grants.
(h) The amount of funds provided under the terms of contracts enterPd into
pursuant to sections 102 and 103 shall not be less than the appropriate Secretarv
wotild have otherwise provided for his direct operation of the programs or po;tions thereof for the period covered by the contract: Provided That an:v savin"'s
in operation under such contracts shall be utilized to provide ~dditionai servic;s
or benefits under the contract.

( 4) Within ten months from the date of enactmen~ of this Act, the Secretary of
the Interior and the Secretary of Health, Education,_ ~nd Welfa~e ~hall promulgate rules and regulations to implement the provisiOns of th1s tlt~e.
(c) The Secretary of the Interi01: and the Secretary of Health, E~ucatwn, and
'Velfare are authorized to revise and amend any. rules or regu.l~twns promulgated pursuant to this section: Provided, That pnor to any revisiOn or_ amendl!lent to such rules or regulations, the respective Secretar;y or Secretane~ shall
present the proposed revision or amendment to the Commrttees on Inte_rior and
Insular Affairs of the United States Senate and House of Re:presentattves. and
shall, to the extent practicable, consult with appropri.a~e n~tional or regwnal
Indian organizations and shall publish any proposed rev1srons m the Federal Register not less than sixty days prior to the effective date of such rules and regulations in order to provide adequate notice to, and receive comments from, other
interE>sted partie;;.
REPORTS

SEc. 108. For each fiscal year during which an Indian triba~ o~ganization .receives or expends funds pursuant to a contract of grant und~r thLS trtle, the In~Ian
tribe which requested such contract or grant shall submit .to the appropnate
Secretary a report including, but not limited to, an ~ccountn~g of the amounts
and purposes for which Federal funds were ex,pend.ed, mfor~atwn on the con~uct
of the program or service involved, and such other mformatwn as the appropnate
Secretary may request.
REASSUMPTION OF PROGRAMS

'Sk;c. 109. Each contract or grant agreement .entered into pursuant to sect~ons

102 103 and 104 of this Act shall provide that m any case where the appropnate
Sec~·eta{:y determines that the tribal organ~zati~m's perfor~ance under such con·
traet or grant agreement involves (1) the vwlatwn of the nghts or ~ndangerme!lt
of the health, safety, or welfare of any persons; or (2) gross n:ghgence or ~rs·
manao-ement in the handling or use of funds provided to the trrbal organizatwn
ptusu~nt to sueh contract or grant agreement, such Secretary ~ay, under re~la·
tions pre;.;cribed by him and after providing notice and hearmg to such tnbal
organization, rescind such contract or grant agree~en~ and as~ume or res1_1me
control or operation of the program, activity, or servrce mvolved If h~ determt.ne~
that .the tribal organization has not taken corrective action as presc;1bed by h:m ·
Provided, That the appropriate Secretary may, upon notice to a tnbal orgam.zation, immediately rescind a contract or grant and res1_1me control_ or operation
of a program. activity, or service if he finds that there rs an i~medratt; threat to
safety and, in such cases, he shall hold a hea;ing on such actwn withm 10 days
thereof Such Secretar:v may decline to enter mto a new contract or grant agreement a~d retain control of such program, activity, or service until such ·time as
he is satisfied that the violations of rights or endangerment o~ he~lth,. saf~ty, o;
welfare which necessitated the rescission has been corrected. Nothmg m this se;:tion shall be construed as contravening the Occupational 'Safety and Health Act of
1070 (R4 Stnt.1500), as amended (29 U.S.C. 651).

PROMULGATION OF :&UI,ES AND REGUT-ATIONS
EFFECT ON EXISTING RIGHTS

SEc. 107. (a) The Secretaries of .the Interior and of Health, Education, and
Welfare are each authorized to perform any and all acts and to make snch rules
and regulations as may be necessary and proper for the purposes of carrying out
the provisions of this title.
(b) (1) Within six months from the date of enactment of this Aet, the Secretary of the Interior and the Secretary of Health,. Education, and Welfare shall
each to the extent practicable, consult with national and regional Indian organizations to consider and formulate appropriate rules and regulations to implement the provisions of this title.
(2) Within seven months from the date of enactment of this Act, the Secretary
of the Interior and the ·Secretary of Health, Education, and Welfare shall each
present the proposed rules and regulations to the Committees on Interior and
Insular Affairs of the United States Senate and House of Representatives.
(3} Within eight months from the date of enactment of this Act, the Secretary
of the Interior and the Secretary of Health, Education, .and Welfare shall publi;;h
propost>d rule;; and regulations in tbe Federal Register for the purpose of rect>iving comments from interested parties.

SEc. 110. Nothing in this Act shall be construed as- . · .
.
(1) affecting, modifying, diminishing, or otherWise 1mpairmg the sovereign
immunity from suit enjoyed 'by an Indian tribe; or
. .
(2) authorizing or requiring the termination of any exrstmg trust responsibilit:v of the United States with respect to the Indian people."
Page 16, ui'Je 17 strike out "objectives." and insert in lieu thereof:
"objectiv'es: Provided, That where students other .than Indian students
participate in such programs, money expended under such contract shall be
prorated to cover the participation of only the Indian students."
Page
strike all of line 24 and on page 18, s!rik_e all of line~, 1 an~,2.
Page 18, line 8, strike out "1974," and insert m ~reu thereof 1975, :
Page 19, line 17 through Page 20, line 19, stnke out all of SectiOn 201 and
renumber the succeeding sections accordingly.
,
Page 20, line 20, strike "Part C" and insert ~n lieu thereof "Part B .
Page 20. line 21. renumber section 206 as sectl?n 204.
"
. ,
PagP 21, linE', strike "part C" and insert i~ hen t~ereof part B .
Page 21, line 23, strike "part C" and insert ~~rt B .
Page 21, line 24, strike, "218'' and insert "208 .

11.
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Page 23, line 3 through Ime 10, strike all of subsection (f) and reletter
succeeding subsections accordingly.
Page 24, line 21 through page 30, line 3, strike all of Parts D, Ill and l<' and
renumber "Part G" as "Part C".
Page 30 line 4 strike "Part G" and insert in lieu tlwr<•of "Part C".
Page 30, line' 5, strike "215.", insert in lieu thereof "205.", and renumber
suc-ceeding sections accordingly.
Page 30, line 14, strike "except as provided in Part B".

SEc. 1. (a) In c~~ryin~ out. hi~ functi?l!~ under this _chapt~:r ·with·
respect to the proVISlOn of samtat1on facilities and services, the·Su.r.
. .
.·
geon General is authorized(1) to construct, improve, e~tend, or ?therw:1se .pron~e: ~nd<
maintain, by contract or 'otherwi_se, essential saD;ltahon fac~l!t~es, ..
includino- domestic and commumty water supphes and fac1ht1es,.
drainagee facilities, and sewage- and waste-disposal facilities, .to-o-ether with necessary appmtenances and fixtures, for Imlian1
.
. .
..
homes, commu~ities, and lam~s;
(2) to acqmre lands, or nghts or mterests t~eren;, mdudmg
sites. rio-hts-of-way, and easements, and to acqmre nghts t~} the·
use of ~ater by purchase, lease, gift, exchange, or otherwise;.
when necessa~·y for the purposes of this section, except that nQr
lands or rights or interests thereiJ? may .be .a~quired from film:
Indian tribe, band, .group, c~mmUJ?Ity, _or mdiVl~t~al o~her t~an
by gift or for nommal cons1derat10n, If the facihty for whiCh
such lands or rights or int~rests therein are acquired _is :for ~he
exclusive benefit of such tnbe, band, group, commumty, or mdi vidual, respectively;
.
(3) to make snch arrangements and agreements w1th appropriate public auth?rities and nonprofit organiza~ion~ or ag~~c~es
and with the Ind1ans to be served by such samtat10n :fae1htws
(and any other person so served) regarding contributions toward
the construction, improvement, extension and provision thereof,
and responsibilities for maintenance thereof, ~s in his judgm~~t
are equitahle and will best assure the future mamtenance of facilities in an effective and operating condition; and
( 4) to transfer any facilities provided under this section,
together with appurtenant interests in land, with or without a
money consideration, and under such terms and condition.s as in
his judgment are appropriate, having regard to the contributions
made and the maintenance responsibilities undertaken, and the
special health needs of the Indians concerned, to any State or
Territory or subdivision or public authority thereof, or to any
Indian tribe, group, band, or community or, in the case of domestic appurtenances and fixtures, to any one or more o£ the occupants o£ the Indian home served thereby.

Amend the title so as to read:
To provide maxinnnn Indian participation in the government and education
of the Indian. people; to provide for the full participation of Indian tribes in
programs and services conducted by the Federal Government for Indians and to
encourage the development of human resources of the Indian people; to establish
a program of assistance to upgrade Indian education; to support the right of
Indian citizens to control their own educational activities; and for otlwr
purposes.

CHANGES IN ExrsTIXG LAw
In compliance with clause 3 ?f Ru)e :XIII of the Rules of the ~ouse
of Representatives, changes m ex1stmg law made by the b11l, as
reported, are shown as fo lJ ows (existing !a w l?ropos~d !o ~e omit.tec,l is
enclosed in black brackets, new matter 1s prmted m 1tahcs, es:Istmg
}a,v in which no change is proposed is shown in roman):
SEcTioN 3371 (2)

OF

CHAPTJ<]R 33

OF

TrTI,E 5, UNITED STATES CoDE

DEFINITIONS
For the purpose of this subchapter( 1) "State" means-(A) a State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, and a territory or possession of the United States; and
(B) any general or special purpose agency of such a politas defined in subpara~aph (A) of this paragraph ( 1) and a
Federal-State authority or instrumentality; and
(2) "local government" means(A) any political subdivision, instrumentality, or authority of a State or States as defined in subparagraph (A) of
paragraph (1); [and]
.
.
.
(B) any general or spemal purpose agency of snch a political subdivision, instrumentality, or [authority] r.mthority;
and
( 0) any Indian tribe, band, nation, or other orgarnieed
group or eorrvmunity, irwltuding any Alaska Native village as
defined in the Alaska Native OlaimuJ Settlement Act ( 85 Stat.
688), which is recognized as eligible for tfhe spe&id progratmS
and services provided by the United States to Indians because
of their stat?UJ as Indians.

*
AcT oF AuGusT 5, 1954 (68 STAT. 674), As .A:mlNDED

*

*

*

*

*

*

TRANSFER AND REVERSION OF

LAXDS

(b) The Secretary of the Interior is authorized to transfer to the
Surgeon General f?r use. in carrying out the purposes of thi~ st;cti?n
such interest and rights m federaHy ?Wned la~ds un?er the JUrisdiCtion of the Department of the Interior, and m Indian-owned lands
that either are held by the United States in trust :for Indians or are
subject to a restriction against alien~tion imposed by the United
States, including appmtenances and Improvements thereto, as may
be requested by the Surgeon General. Any land or interest therein,
including appurtenances and improvements to such land, so transferred shall be subject to disposition by the Surgeon General in
accordance with paragraph ( 4) of subsection (a) of this section:
Provided, That, in any case where a beneficial interest in such land
is in any Indian, or Indian tribe, band, or group; the consent of such
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beneficial owner to any such transfer or disposition shall first be
obtained: Prm1ided ftather, That where deemed appropriate by the
Secretary of the Interior provisions shall be made for a reversion of
title to such land if it ceases to be used for the purpose for which it is
transferred or disposed.

and authorities of any of the foregoing and any combination of such
units or combinations of such units and a State. A "general local government" means a city, town, county, or comparable general-purpose
political subdivision of a State[.]; and
(5) Notwithstanding the population 1'equirenwnl8 of sect-ion 203(a)
and S03(c) of this Act, a ''l.ocal government" and a "ge11erallocal government" also means the recognized gm:m>ning body of an Indian tribe,
band, pueblo, or other organized group or r:omm11nity, inchuling any
Ala,Bka N atirve ~)illage, as defined in the Alaska N attve Claims Settlenwnt Act ( 85 Stat. 688), 1.vhich perform"~ sub8tantial governmental
functions. The requirements of section 203(c) and SOS(d) of tM8 Act,
relating to reroieU'8 by the Goi'e1'1Wr of a State, do not apply to gmnt
applications from the governing body of a11, Indian tribe, although
nothing in thiJJ Act is intended to discourage or pr'ohibit volunla:ry
cmnnnwnication and cooperation between huNan t1'tbe8 and State and
local governments.

PROJECT CONSULTATION AND PARTICIPATION

(c) The Surgeon General shaH consult with, and encourage the
participation of, the Indians concerned, States and political subdivisions thereof, in carrying out the provisions of this section.
SJ:c. 8. In acconlance with subsection (d) of Motion !814 of the
Public Health Service Act (58 Stat. 6,90). as amended, upon the
request of any Indian tribe, band, grm~,p, or comm1tnity. commissioned
officen of the Service n~ay be assigned by the Secretary for the pu,rpose
of assisting such Indian tribe, gt'01Pp, band, or community in carrying
out the provisions of contracts with, or grants to, tribal organisations
pursuant to section 10!8, 103, or 104 of tiLe Indian Self-Determination
and Education Assistance Act.
,
·

*

*

*

*

)fn.TTARY SELEcnn; SF,nvicB AcT oF

*

*

*

1967 (81

STAT.

*

*

100)

AS AMB::"<DED

*

*

*

*

*

SEc. 6 a() (1) * * *
(2) Commissioned officers of the Public Health Service and members of the ReseiTe of the Public Health Servic~ while on active dutv
and assi:rned to staff the various offices and bureaus of the Public
Health Servic~, including the National Institutes of Health, or
assigned to the Coast Guard. the Bnreau o:f Prisons, Department of
Justice, or the. Environmental SciEmce Services Administration, or
'who are r!8Bigned to a8si~t Indian tribe8, gr011ps, band8, or communitie8
p~trsnrtnt to the Act of Augu8t 5, 1.954 (68 Stat. 674), a.q amended.
not be reqnired to be registered under section 3 and shall be relieved
:from liability for training and service under section 4. Notwithstanding the preceding sentence, commissioned officers of the Public Health
SPrdce and members of the Reserve of the. Public Health Service who,
prior to the enactment of this paragraph, had been deta.iled or
assigned to duty other than that specified in the preceding sentence
shall not be required to be registered under section 3 and shall be
relieved from liability for training andservice under section 4.
(Section 502, Act of .Tannary 5, 1971, 84 Stat. 1925; 42 U.S.C. 4762)
"SEc. 502. For the purposes of this chapter

*

*

*

*

*

*

*

(3) "State" means a State of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, and a territory or possession of the 'United States, and includes interstate and Federalinterstate agencies but does not include the governments o:f the political
subdivisions of a State; [and]
. (~} "local ~ov.ernment" mean.s a ci~y, town, county, or other subdiVISion or d1stnct o:f a State, mcluclmg agencies, instrumentalities,

Act of April16, 1934 (48 Stat. 596) as amended (25 U.S.C. 452-454)
That the Secretary of the Interior be, and hereby is~ authorized, in
his discretion, to enter into a contract or contracts with any State or
Territory, or political subdivision thereof, or with any State university,
college, or school, or with any appropriate State or private corporation, agency, or institution, for the education. medical attention, agricultural assistance, and social welfare, including relief of distress, of
Indians in such State or Territory, through the agencies of the State
or Territory or of t.he c.orporations and organizations hereinbefore
named, and to expend under such contract or contracts, moneys appropriated by Congress for the education, medical attention, agricultura.l
assistance, and social welfare, including relief of distress, of Indians
in such State or Territory.
SEC. 2. That the Secretary of the Interior, in making any contract
herein authorized, may permit such contracting party to utilize, for
the purposes of this Act, existing school buildings, hospitals, and other
facilities, and all equipment therein or appertaining thereto. including
livestock and other personal property owned by the Governn1ent, under
such terms and conditions as may be agreed upon for their use and
maintenance.
'
SEc. 3. That the Secretary of the Interior is hereby authorized to
perform any and all acts and to make such rules and re~l'lllations,
including minimum standards of service, as may be neces8ary and
proper for the purpose of carrying the provisions of this Act into
effect: Provided, That such minimum standards of service are not less
than the highest maintained by the States or Territories within which
said contract or contracts, as herein provided, are to be effective.
SEa. 4. The Secretary of the Intmoior shall not enter into m~y contract
for the education of Indian8 unless the pro8pedi'i•e contractm" has submitted to, and ha8 had a.pp1'01)ed by the 8em·etary of the lntaior, an
education plan, which pla,n, in the determination of the 8ecretaa'1/,
contain.'J educational objectives which adequately addres.~ the ecluc'ationaln.eed8 of the Indian st·udents who are to be beneficiarie8 of the
contract and assures that the contract is capable of meeting sucl~ objeotive8: Provided., That, where students other than Indian 8tudents par-
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ticijwte in 87Wh p1'ogmms, monf"!J expe·nded under s1.wh contract shall
be prom.ted to cover the participation of only the Indian student8.
SEa. 5. (a) Whenm;er a school di~trict affected by a cont1'ad or contracts for the education of Indians pursuant to this Act has a local
school board not cornposed of a majority of Indians, the parents of the
Indian children enrolled in the school or schools affected by 8'lWh contract 01' contracts shall elect a. loeal committee /rom among their number. Su,eh cmmnittee shall fully participate in the development of, and
::1hall hame the authority to approve or di8approve program,<; to be conducted under such contract or contracts, and 8hall carry out 8uch other
duties, and be so structnred, as the Secret(l;ry of the Interior shall by
reguiafion pr011ide: Provided, hou1011er, That whenever a local Indian
committee or committees establi8hed pursttant to 8ection 305 (b) (2)
(B) (ii) of the Act of June 2/3, 1972 (86 Stat. 235) or an Indian ad<Vi8ory school board or boards established pursuant to thi8 Act prior
to the date of enactment of this section eaJists in such school district,
8U(Jh. 0011Mnittee board rnay, in the di8cretion of the affected tribal governing body or bodies, be 1dilized for the purposes of this section.
(b) The Secretary of the Interior rnay, in hi.q discretion, revoke any
contract if the contractor fails to perm.it a local cmnmittee to perform
it3 du.ties pur81M.nt to subsection (a) .
SEa. 6. Any school district edtwating Indian students who are memberw of recognized Indian tribes, who do not normally reside in the
State in which such school district iy located, and who are residing
in Federal boarding facilities for the purposes of attending public
~ohools wf:thin 8UC~ district may,, in the di8cretion of the Secretary of
the Intenor, be retnwursed by htrn for the full pt?A' oapita costs of ed
.
uoating such Indian students.

ganization" to provide for eases \vlwre the contract of a BIA or IHS
service which has, undes Federal operation, served more than one
Indian tribe.
Section 5 is a, new section adopted by the Srrbcommittec pursuant to
the recommendations of the Department of the Interior and the General Accounting Office. The section provides more detailed requirements for reporting on the part of contractors under the Act and
requirements for Federal audits.
Section 6 is a new sectio:a adopted by the Subcommittee pursuant to
recommendations of the Department of the Interior. The section
provides for criminal penalties for embezzlement, fra•d, etc., in connection with contracts under the Act.
Section 7 is a new section adopted by the Subcommitte,e pursuant
to the recommendations of the Interior Department. Subsection (a)
makes the wage and labor standards of the Davis-Bacon Act applicable to contraets and subcontracts under provisions of the Act.
Subsection (b) gives a preference to Indians in training and employment in the administration of contracts and grants under the Act
and to Indian organizations and Indian-ovvned economic enterprises
in subgrants and subcontracts.
Section 8 authorizes the carry-over of funds from one fiscal year
to the next.
TITLE I

PURPOSE

S. 1017, as amended by the Committee, authorizes and directs the
Secretary of the Interior and the Secret.arv of Health, Education and
Welfare to contract with Indian tribes or"tribal organizations fo~ the
'Operation of programs and services provided by the ·Bureau of Indian
Affairs and the Indian Health Service under guidelines and eriteria
established by the bill; amends the Johnson-0'1\:falley Act with respect to providing more Indian control of contraots for assistance to
public schools enrolling Indian students; and authorizes the Secretary
'Of the Interior to provide assistance for construction to public schoofs
enrolling Indian students.
SECTION-BY-SECTION ANALYSIS

A se~tion-~y~section analysis of S. 1017, as amended, is as follows:
Sectwn 1 mtes the Act as the "Indian Self-Determination and Education Assistance Act".
Section 2 contain a statement of congressional findings.
Section 3 contains a declaration of congressional policv.
Soo~ion 4 contains definitions for the purposes of the.Act. The Subeomm~ttee amended ~he definiti?n of "Indian tribe" to include regional
and Village corporations est~bhshed by the Alaska Native Claims Settlement Act. The Subcommittee amended the definition of "tribal or-

Section 101 cites the title a._<; the "Indian Self-Determination Act".
Section 102(a) directs the Secretary of the Interior to enter into
contracts, upon the request of Indian tribes, with tribal organizations
to perform the programs and services carried out by the Bureau of
Indian Affairs on Indian reservations under its various authorities.
The Secretary, under certain circumstances, may decline to do so.
Subsection (b) requires the Secretary to inform the tribe of his
reason for declinin~ to enter into a requested contract, assist the tribe
or tribal organizatiOn in overcoming his stated reasons, and provid-e
the tribe with a hearing on his objections with the right of appeal.
Subsection (c) authorizes the Secretary to require a. tribe to secure
appropriate liability insurance as a prerequisite to contracting under
the Act, but the iru;urance company must waive any subrogated right
it may have to set up as a defense on the insurance policy the tribe's
sovereign immunity from suit, provided further, that such company
may not waive the tribe's sovereign immunity beyond the limits of
the policy.
Section 103(a) directs the Secretary of Health, Education, and vVelfare to enter into contracts, upon the request of an Indian tribe, with
tribal organizations to carry out its programs and services for Indians
in the area of Indian health. The Secretary may decline to do so under
eertain circumstances.
Subsection (b) provides that the Secretary of HEW must inform
the tribe of the reasons for declining to enter into such contracts, assist the proposed contractor in overcoming his objections, and provide the tribe with a right of hearing on his objections with the right
of appeal.
Subsection (c) authorizes the Secretary to require the tribal contractor to secure appropriate liability insurance, but the insurance
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company must. w~ive any. sub~oga,te~ right it may have to set up as a
defense the tribe's sovengn umnumty from snit, provided further
that such c~nr~pany may not waive the tribe's sovereign immunitv
be:;:on~ the hm1ts of the ~surance policy.
~
~ectwn 1~4 (a) aut~or1~es t~e Secretary of the Interior to make
gran~s to tnbal orgamzatwns m several areas to facilitate their contractmg under the terms of section 102.
Sub~e:ction (b) giv~s a similar authority to the Secretary of HE\V
to Jaclhta.te contractmg under the terms of section 103.
~ubsect10n (c). perm1ts grants tmder subsections (a) and (b) to
be us~ as matclung shares for other Federal grant as.sistance which
contnbute to the purpose of facilitating tribal contracting under thiR
Act.
.Secti?n 105 (a) am~I~ds the ~ntergovernmental Personnel Act to permit assignment of Civil Service personnel to Indian tribes in furtherance of contracting under this Act.
Subsection (b) amends the Act of Aurrust 5 1954 transferrino·
Indian J::ealth programs from the BIA to the Puhlic Health Servic;'
to permit assignment o:f commissioned personnel :from the Indim{
Health Service to the tribal contractor.
Subsectio~ (~) amend~ the Military Selective Service. Act of 1967
to ~urther famhtat~ assignment of commissioned personnel of the
Indran Health Service to the tribal contractor.
Subs~ction ~d) a~ends the Intergovernmental Personnel Act to
a~tJ:orrze !ndmn tr.rb~s to be the recipients of grants made by the
CIVIl Service CommiSSion for the purpose of training the tribes in personnel management. The Subcommittee adopted this amendment at
the recom!Rendation of the Interior Department.
Sub~ction (e) was !J:<lopted by the Subcommittee upon the recommendatiOn of the Interwr Department. It provides that Civil Service
p~rsonnel .who leave Federal emp~oyment to accept a position with a
tribe or trrbal contractor under thiS Act shall retam upon the election
o.f the .employee and t~e contractor, the va~ious employee benefits and
rrgh~, ~.g. workmeRs compensatiOn, retirement, health insurance
and hfe msurance.
'
Subsection (f), an Interior recommendation requires that the tribal
co~tractor must make appropriate deductions' and deposits in appropriate fll11;ds for the employee to retain such benefits.
SubsectiOn (g), an Interior recommendation, requires the employee
and the ?Ontractor to make such an election prior to his employment
by the. trrbal contractor. It also permits the employee to transfer from
one tribal. contractor to. another and still retain such benefits.
SubsectiOn (h) provides that for the purposes of s~bsections (e) ,
(f),, and (g), the term employee means an employee m the Federal
servrce.
Subsection (i) a~t?orizes the Presid~nt to prescribe regulations to
carry out the pr~nswns of the foregomg subsections and to protect
and assure these rrghts.
Su~section (j) prov~des that Civil Service personnel transferring
to tribal employp:tent m furth~rance of contracting under this Act,
~hall not be. subJect to !}le varwus Federal laws against conflicts of
~nterests >:hiCh are applicable to sue~ employees leaving Federal servIce for private employment preventmg them from representing their

new employer before the Federal government on matters which they
worked on as Federal employees.
Section 106 (a) provides that contracts under the title will be in
accordance with Federal laws except that such contracts may, in the
discretion of the respective. Secretary, be negotiated and that the
bonding requirements of the Act of August 24, 1935 may be waived.
In addition, authority is conferred upon the appropriate Secretary
to waive contracting laws -and regulations where inappropriate or
inconsistent with the purposes of the Act.
Subsection (b) authorizes the appropriate Secretary to make payments on contracts or grants under the title in advance, by way of
reimbursement or in installments. However, it provides that the time
between 'advance payments and tribal disbursement must be minimized
to the extent possible. This provision wa.s suggested by GAO to minimize loss of interest to the United States. Any interest earned by the
tribal contractor during the time between advancement and disbursement need not be accounted for.
Subsection (c) permits contracts for periods up to three years
pending availability of appropriations and that the contracts may be
renegotiated to reflect cost factors beyond the control of the tribal
contractor, i.e. inflation.
Subsection (d) permits the appropriate Secretary, upon the request
of the tribe, to revise or amend the contract. A proviso permits the
tribal contractor to retrocede to the Secretary the services being performed under the contract.
Subsection (e) pern1its a tribal contractor to utilize various kinds
of Federal property and uipment in carrying out the contract.
Subsection (f) pern1its
Secretaries to contract with the tribal
contractor for the performance of personal services except that they
may not enter into such contracts which would impair their trust
responsibilities to Indian tribes or individuals.
Subsection (~) requires a tribal contractor to assure the fair and
uniform provis10n of services to individuals under the contract.
Subsection (h) provides that the amount of any funds provided
to a contractor under a contract shall not be less than the amount the
Secretary would have expended had the United States performed
the se~vice itself. It also provides that savings, if any, realized by
the tnbal contractor would be available for additional services and
benefits.
Section lOi establishes criteria for the secretarial promule;ation of
rules and regulations implementing the provisions of the Act.
Section .108 requ~res a tribal cont~actor to provide certain reports
and ot~1er mformat.wn to the appropnate Secretary.
SectiOn 109 provides that any contract entered into pursuant to this
title must contain provisions allowing the Secretaries to reassume operation of the program or service if he determines that performance by
the contractor is violating rights or endangering health, safety, or weifare of al\y person or that there is gross negligence in mismana(l'ement.
He must provide notice and a hearing. He may immediately ~escind
the contract if there is an immediate threat to health, safetv, or
welfare. Further, he may decline to enter into a new contract or grant
until he is satisfied that such violation or endangerment no lonuer
exists.
·
"'
88-000-7'4.-8
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Section 110 protects the sovereign immunity of Indian tribes from
suit and providesthat there shall be, because of this Act, no termination of the trust responsibility.
TITLE II-THE IxmAN EDUCATION AssiSTANCE AcT
Section 201 cites title as "Indian Education Assistance Act."
PART A-EDUCATION OF INDIANS IN PUBLIC SCHOOLS
Section 202 !lmends the Johnson-O'Malley Act of 1934 by adding
three new sectwns. The amendments (1) require that a prospective
contractor for education of Indians must submit a plan with the
Secretary which meets certain minimum conditions and that where
students other than Indian students participate in programs, money
must be prorated to cover only the Indian students· (2) require a
school distric~ affected by a Johnson-O'Malley cont~act, where the
school board Is not composed of a majority of Indians to cooperate
an~ consult with an In~i~n Parents Committee elected' from among
their own numbers. Existmg parent committees may be utilized for
~he purposes of th~ sec_tion; and ( 3) authorize J ohnson-O'Malley fundmg fur school distncts attended by Indian students in Federal
dormitories.
Section 203 requires the Secretary of the Interior after consultinowith the Secretary of HEvV and others competent in Indian educatim~
to prepare and submit to the Congress no later than October 1, 1974:
a report on t~e Johnson-O'Malley program, including an analysis
of t~e all?catwn of funds among eligible school districts and the
relatiOnship of the program to other Federal pro()'rams providin()'
Federal assistance to puolic school educating Indian ~tudents.
..,
PART B-SCHOOL CONSTRUCTION
Sec~ion 204(~~ ~uthorizes Fe~eral assistance for public school constructwn, acqmsitwn or renovation to school districts on or nea.r Indian reservation with Indian enrollment.
(b) directs the Secretary of the Interior to expend not less than 75%
of s~ch fun~s on pr?j.ects which would be eligible for assistance under
the Impact aJd provisiOns of P.L. 815. The Commissioner of Educa,tion
is required to submit a list of such projects.
(c) requires Secretary to expend not more than 25% of such funds
on former private schools which have been, or will be taken over by
Indian tribes.
'
(d) provides that COI)-tracts entered into for such assistance contain
provisions which (1) insure educationa1 standards compatible with
those in similar non-Indian school districts and (2) guarantee compliance with loca.l building codes.
(e) requires consultation with local Indian parent committees and
tribal governing bodies prior to entering into such contracts.
(f) authorizes the Secretary of the Interior to make an evalua.tion
and report within 90 days of the end of the three year period following
ena.ctment on the operation and implementation of the program.
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PART C-GENERAL PROVISIONS
Section 205 requires that the quality of educational services provided for Indian students by affected districts be comparable to those
for non-Indian students before Federal funding under this title is
twailable.
Section 206 limits funding to public agencies and tribal organizations except these bodies are permitted to subcontract with their individuals, organizations, or corporations.
Section 207 provides for Secretarial promulgation of regulation for
this title.
Section 208 authorizes the Secretary to provide funds for the operation of former :private schools over which the tribes assume authority.
The Secretary IS required to submit annual reports to the House and
Senate Interior Committees on this program.
Section 209 provides that financial assistance to public schools for
the education of Indians under this title shall be in addition and supplemental to assistance provided under title IV of the Act of June 23,
1972.
BACKGROUND ON S. 1017
Tribal sovereignty, the power of self-government, was first recognized in concept by the United States Supreme Court in Worcester
v. Georgia, ( 6 Pet. 515 ( 1832)). In commenting on that decision a noted
legal scholar has remarked :
From the earliest years of the Republic, the Indian tribes
have ;been recognized as 'distinct, independent, political communities' and as such, qualified to exercise powers of selfgovernment, not by virtue of any delegation of powers from
the Federal government, but rather by reason of their original Tribal sovereignty. Thus treaties and statutes of Congress
have been looked to by the Courts as limitations upon original
tribal powers, or, at most, evidences of recognition of such
powers, rather than as the direct source of tribal powers.
( 0 ohen, F ederallndian Law)
vVhile it was clearly recognized that the power to abolish, limit, or
modify the original tribal sovereignty was the sole prerogative of
the Congress and, indeed, while the Congress has steadily eroded that
original sovereignty, extra-legal administrative action had all but destroyed that right by the early 1920s.
The growth of the admimstrative power of the Bureau of Indian
Affairs, first under the Department of vVar and later under the Department of the Interior, on Indian reservations had effectively destroyed existing tribal forms of government. Officials of the BIA assumed the role of colonial administrators on the reservations and
administered programs and services on the reservations under a policy
'vhich later became knmvn as "paternalism".
It ·became clear in the 1920s that this policy was not effectively
providing Indian tribes and people with the necessary skills to function in the non-Indian society. The Meriam Report of 1928 reinforced
this conclusion and made recommendation for administrative and legislative action to move away from paternalism to eventual Indian selfdetermination and self-government.

20
In response to these findings, the Congress enacted the ~ndian Reorganization Act of 1934. Some have viewed ~his legisl~twn ~s conferring powers of self-government on the tribes and 1mposmg an
outside form of government to implement these "new" powers. The
legal effect of the Act, however, was to restrict the extra legal administrative curtailment of tribal sovereignty and to facilitate tribal government forms to implement those sovereign powers which had not
been specifically limited by the Congress and, in some areas, to define
these powers.
While the Indian "new deal" legislation of the 1930s brought some
measure of Indian control and self-government, it fell far short of the
current Administration policy of "~ndian ~elf-Det.ermination w.it~out
Termination." The Bureau of Indian Affairs contmued to admimster
and operate federally-funded programs and services on the reservation
and the tribes were given little opportunity to set priorities and to
become involved in the policy and decision-making functions of the
BIA.
After a brief, though disastrous experiment with the so-ca!led "termination" policy in the 1950s which sought to totally termmate ~he
Federal-Indian relationship, both the Congress and the Executive
began to articulate a policy of Indian control and self-det~"?l!nation
consistent with the mamtenance of the Federal trust responsibility and
the unique Federal-Indian relationship.
To accomplish this the Administration relies on a combination of
four basic Acts: through the use of the "Buy Indian" Act of 1910 ( 36
Stat. 861) competitive bidding of cont:acts with Indian. tribes ca~ be
waived; where the contracts relate directly to educational serviCes
:for Indian children in public schools, authority is found in the Johnson-O'Malley Act of 1934 ( 48 Stat. 596), as amended; while other services are contracted for through the Snyder Act of 1921 ( 42 Stat. 208).
'Vhere Federal employees are involved in the operation of contracts,
the Department of the Interior resurrected an 1834 Act ( 4 St3:t. 737)
to authorize tribal supervision over the Federal employees. Th1s curious mixture of broad interpretation and unrelated statutes represented
an attempt by the Department to improve the quali~y o~ education 3;nd
other services and to promote ~reater self-determmatlon :for Indi!ln
tribes. 'I'he difficulties in straming statutory language beyond 1ts
original intent creates numerous administrative and management
problems which this legislation is designed to correct.
Illustrative of these problems is the inability of the Federal government to exempt tribal contracts from Federal Procurement Regulations and to authorize pavments in advance of tribal performance on
such contracts. ·while the vaforementioned statutes have provided some
necessary tools to permit Federal agencies to contract with tribal
O'roups, a more flexible authority is needed in order to give substance
~nd credibility to the concept of Indian self-determination.
Title I of S. 10~ 7 provides. this flexible authority ~o efficiei~t]y and
realistically permit contractmg of Burea~1 of !nd1an . Affa1~s a_nd
Indian Health Service programs to the Indian tnbes while mamtaming the integrity of the programs and services funded by Federal
appropriations.
The authority of the Secretary of the In~erio.r and the .Secretary
of HEW are expanded in the area of entermg mto negotiated con-
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tracts with Indian tribes and tribal organizations under clear guidelines and contract requirements. Should either decline to agree on a
contract requested by a tribe, he l!mst inform th~ tribe ~f the reaS?ns
therefore and assist the tribe br tribal contractor m meetmg the obJeCtions he raises.
The rigid procurement and contrac~ing la.ws and regulations of ~he
Federal government are either made mapphcable. to such contractmg
or can be waived in the discretion of the respective Secretary.
>Definitive auditing and reporting requiremel!ts by tribal con.tractors
are provided and grants from both Secretaries to prospective c~:m
tractors are authorized to enable such contractors to meet the reqmrements of the Act for contracts.
Title II of the Act amends the Johnson-O'Malley Act in order
to provide for more Indian control of programs contracted to local
educational agencies ~o. assist in the education of In~liai_t childre~ in
public schools. In addition, the Secretary ~f the InteriOr 1:; ~uthonzed
to provide construction assistance to pubhc schools prov1dmg education to Indian children.
COMMITTEE EXPLANATION

''

The Committee adopted several major amendments to S. 101 i as
passed by the Senate. .Most of such amendments were recommended
by the Department of the Interior and th~ Ge~eral Accol!nt.ing Office.
The Committee adopted thre~ new .sectiOns m the prehmma~y provisions of S. 1017. Theses sections tightened up the contractmg requirements for contracts under the Act in the areas of auditing ~nd
reporting, criminal penalties :for misuse of contract funds, applicability of the Davis-Bacon Act to contracts under the Act, and preferences for Indians and Indian subcontractors. Each were recommendations of the Interior De12artment and GOA.
. .
.
In title L the Committee expanded the grant prov1swns of section
104 at the suggestion of the In~e!'ior Departm.ent in it~ report. T~ese
grants are made in order to famhtate contractmg by.tribes and tnbal
organizations under the terms of the Act. .The specific purposes for
which the O'rants are to be made are clarified and, to some extent,
expanded a~d the authorization for appropriations for such grants
im~ ~ade under ~he ~o-called "Snyder Act" which. is the ge~eral appropnatmn authonzatwn for the Bureau of Indmn Affarrs. A later
amendment struck the specific authorization provision contained in
the Se~ate- passed b.ill.
. .
.
. . , . .
Sectwn 105 contams proviswns relatmg to transfers of Civil Service
employees o:f the Bureau of Indian Affairs and the. Indian Health
Service to tribal employment under contracts entered mto pursuan~ to
the provisions of the titl~. The Committee aclopt.e4 amendments which
(1) permit tri·bcs and tnbal contractors to be ehg1ble for grants from
the Civil Service Commission uncle.r the Intergovernmental Personnel
Act to strengthen personnel administration of the contractors ; ( 2)
permit Federal employees transferring to tribal employment under
such contracts to retain the various fringe benefits of Federal employment; and (3) exempt such transferring employ~es from the confl~ct
of-interest provisions of section 205 and 207 of title 18, U.S.C. whiCh
would be inappropriate to the circumstances of such contracts.
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The Committee il'ejected an amendment proposed by the Subcommittee on Indian Affairs providing certain early retirement benefits
for non-Indian employees of the BIA and IHS who are adversely affected by the Indian preference laws (upheld by the Supreme Court
in the recent case of jlfm'ton et al. v. Marwari et al. (July 17, 1974)
and the ·prospect of contracting of Federal positions to tribes or tribal
contractors. The Committee did so not because of the lack of merit for
remedial action in this area, but because it felt more information and
deliberation 011 the problem were necessary. The Committee expects to
eit~er take action in this area in the 94th Congress or to support such
actiOn on the part of the appropriate committee having jurisdiction.
In the interim, the Committee fully expects the Secretary of the Interior to take whatever administrative action is available, in concert
with the Civil Service Commission, to aid such employees who have
been adversely impacted in this area.
In title II, the Committee deleted four parts authorizing new programs in the area of Indian education within the Interior Department. It did so upon the recommendation of the Department on the
basis that authority already existed for such programs and that, in
some cases, such programs were being implemented or would be duplicative of existing programs. The Committee believes that the programs authorized by parts B, D, E, and F of S. 1017 as pas..<>ed by the
Senate are meritorious and necessary if the United States' obligations
for Indians education are to be adequately met. Therefore, it directs
the Secretary to provide the Committee on Interior and Insular Affairs of the House of Representatives and the Senate with a timely
report on activity underway or to be begun in these a·reas.

of Indian citizens to control their own educational activities; to train
professionals in Indian education; to establish an Indian youth intern
program; and for other purposes." Section 1 provides that the Act
may be cited as the "Indian Self-Determination and Education Assistance Act." We shall transmit our views on Title II (the "Indian Education Assistance Act") in a separate letter.

COST

The bill authorizes appropriations for part B, title II in the
amount of $35 mHlion for the fiscal year ending June 30, 1975, and
$35 million for the next four succeeding years for a total five-year
authorization of $175 million.
REPORTS OF THE DEPARTMENTS

Two reports from the Department of the Interior on Title I and
Title II, and the report of the General Accounting Office, follmv:
U.S. DEPARTUENT OF THE INTERIOR,
0I<"FICE OF THE SECRETARY,

Wa8hington,D.0.,1llay 17,1974.
Hon. JAMES A. HALEY,
OluJ:irma'lh Committee on Interior and Insular Affairs, Hou.se of Representatives, Washington, D.O.
DEAR MR. CHAIRMAN: This is our initial response to your request
for the views of this Department on S. 1017, as passed by the Senate
on Aprill, 1974, "To promote maximum Indian participation in the
government and education of the Indian people; to provide for the
full participation of Indian tribes in programs and services conducted
by the Federal Government for Indians and to encourage the developmeent of the human resources of the Indian people; to establish a :program of assistance to upgrade Indian education; to support the nght

TITLE

I-INDIA~

SELF-DETERxfiNATION ACT

w·e recommend enactment of Title I, subject to the comments and
suggestions set out below.
Title I is apparently aimed at meeting the objectives of three Administration proposals:
H.R. 6372 ("To provide for the assumption o£ control and
operation by Indian tribes and communities of certain prl.*lgrams
and services provided for them by the Federal Government * * *"
and includes authority for the detail of Federal employees to
tribes).
H.R. 6376 (Amending the Johnson-O'Malley Act, 48 Stat. 596,
25 USC 452-454, to include Indian tribes as eligible contractors
for the contracts authorized by that Act for the education, medical
attention, agricultural assistance and social welfare of Indians).
H.R. 6853 \The "Federal Employee Indain Tribal Organization
Transfer Act 'which would provide that a Federal employee who
transfers to tribal employment may, if the employee and the tribe
so agree, retain certain civil service fringe benefits and to have
certain rights to reemployment by the Federal agency he left
when he transferred to tribal employment).
Section 102 (a) of S. 1017 dir<.'cts the Secretary of Interior "upon
the request of any Indian tribe, to enter into a contract or contracts
with any tribal organization of any such Indian tribe to plan, conduct,
and administer programs, or p01tions thereof, provided for in the
[Johnson-O'Malley Act], nny other program or portion thereof which
the Secretary of Interior is authorized to administer for tht> benefit
of Indians under the [Snyder Act, 25 17SC 13], and any Act subsequent
thereto***." This portion of section 102(a) achieves the objectives
of our proposal in H.R. 6a76 as described above. It also substantially
achieves our basic objective in H.R. 6372 which is to give tribes the
right to administer programs and services provided for them by the
Fed~ral Government as expressed by the Pres~dent in his .July 8, 1970
Indian message and most recently reaffirmed m his January 30, 1974,
State of the Union message.
Section 102 (a!, continues with a provision authorizing the Secretarv
of Interior' to-- 'initially decline to enter into any contract requeste~l
by an Indian tribe if he finds that: ( 1) the service to be rendered to the
Indian beneficiaries of the particular program or function to be contracted will not be satisfactory, (2) adequate protection of trust
resources is not assured, or ( 3) the proposed project or function to be
contracted for ca1mot be properly completed or maintained by the
proposed contract: Provided further, That in arriving at his finding,
the Secretary shall consider whether the tribe or tribal organization
is deficient with respect to (1) equipment, (2) bookkeepinO' and
accounting procedures, (3) substantive knowledge of the pr~grum
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to be contrac~d for, (4) community support for the contract, (5)
adequately tramed personnel, or ( 6) other necessary components of
contract performance."
In contrast to the above language from section 102(a) of S. 1017
which gives the Secretary some limited discretion to refuse to contract.
our proposal in H.R. 6372 would give the tribe the right to determine;
after consultation with the Secretary, whether and when they are
ready to assume control and operation of a program or activity. HO\vever, we endorse the S. 1017 provision as a reasonable and significant
step forward.
To reflect the fact that a tribe may be able to remedy deficiencies
found by the Secretary, \Ve suggest that the words "is deficient" in
the last proviso of section 102( a) be changed to "would be deficient
in performance under the contracf'. The financing made available
by the contract in some cases will enable the tribe or tribal organization to obtain the necessary equipment and personnel to operate the
project or function contracted.
Section 102 (b) requires that if the Secretary declines to contract,
he must state his obJections in writing to the Tribe, assist the tribe
"to the extent practicable" in overcoming the objections, and provide
the tribe with a hearing and appeal on the objections. 1Ve approve
of the provision.
Section 102 (c), which is comparable to a provision in section 2 of
H.R. 6372, authorizes the Secretary to require a contracting tribe to
obtain adequate liability insurance and provides that such insurance
policy shall preclude the insurance carrier from using the tribe's
sovereign immunity from suit as a defense against claims within the
coverage and limits of the policy. For purposes of clarification and
to correct an apparent inadvertent omission of language, we suggest
that the provision be rewritten as follows:
" (c) The Secretary is authorized to require any tribe requesting
that he enter into a contract pursuant to the provisions of this title
to obtain such general public liability, motor vehicle, and other appropriate liability insurance coverag-e as he shall determine : Prm,ided,
1W1.De?Je,r, That each such policy of insurance shall contain a provision
that the insurance carrier shall waive any right it may have to raise
as a defense the tribe's sovereign immunity to suit, but that such waiver
shall extend only to claims the amount and nature of which are within
the coverage and limits of the polic,v and shall not authorize or empower such insurance carrier to warve or otherwise limit the tr-ibe's
sovereign immunity outside or beyond the coverage and limits of the
policy of insurance."
Section 103 of S. 1017 provides the Secretary of Health, Education,
and 1Velfare with direction and authority comparable to that given
the Secretary of Interior in section102. Section 103 (c) should read the
same (except for the title of the Secretary) as section 102( c) discussed above.
\Ve are a>vare of the concerns of some Indian leaders (see April 1,
1974, Congressional Record, pages S. 4818 and S. 4819) that contrads
under sectwns 102 and 103 could be entered into with Indian organizations not approved by the tribal government or governments whose
members would be served under the contract. It should be noted that
under these sections, the Secretaries are directed ''upon the request of
any Indian tribe to enter into a contract or contracts with any tribal
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organization of any such Indian tribe" (underscoring supplied). The
request of an "Indian tribe", as defined in section 4(b), for a contract
must be made by the governing bod,v of the tribe and the contract must
be >vith a "tribal organization [ wh10h term is defined in section 4( c)]
of any such Indian tribe* * *." 1Ve believe that the present language
of sections 102 and 103 avoids the problem of contracting"with organizations not approved by the tribal government where a contract would
only involve a single tribe. However, where a contract could involve
programs or activities serving several tribes (such as in the case of
western Washington, Nevada, the New Mexico Pueblos, and other
places where a Bureau of Indian Affairs Agency serves more than one
tribe), the present language of the sections could result in one or more
of the tribal governments requesting that a contract be entered into
\vith a "tribal organization" when such contract or organization may
be objectionable to other tribal governments whose members would
be served under the contract. To remedv this possible problem, we
suggest that language such as the following be added at the end of the
section 4( c) definition of "tribal organization": "Provided, That,
for the purposes of each specific reque~ for a contract under s~cti9ns
102, 103 or 104 of this Act, the term mcludes only an orgamzat10n
which each Indian tribe to be served under such contract or grant
either (1) has approved (or specified in their request) for such contract or grant, or (2) has not objected to within thirty days of notice
from the appropriate Secretary of his receipt of the request for such
·
contract or grant."
The above addition to section 4 (c) is consistent with section 2 (a,) of
H.R. 6372 which would require approval by each tribe involved of
program or activity transfers.
It is inherent due to the previous relationship of Indian tribes and
the BIA that a close working relationship will continue to exist in
some cases where tribal contracts are approved under sections 102(a)
and 103 (a) of S. 1017. It should be recognized that such a relationship
·
is unusual in Government contracting.
Sections 104 and 109 of S. 1017 provide (upon request of an Indian
tribe) for grants to tribal organizations for planning, training, evaluation, and other activities specifically designed to make it possible for
such oragnizations to enter into contracts under sections 102 and 103.
1Ve believe that this grant authority will be of great assistance in enab1ing tribes to prepare for contracting by, among other things, hiring
or contracting for legal, technical, and other required skills. However,
we believe that the phrase "and other activities speci'fically designed to
make it possible for such tribal organization to enter into a contract
or contracts" may unduly restrict our ability to provide assistance to
those rtibal governing bodies which need the most assistance in improving and developing their current tribal operations so that they would
be able to assume new responsibilities under the contracts authorized
in sections 102 and 103. For example, the section 104 authorization
apparently would not permit us to grant funds to a tribe for the development of a basic tribal budgeting and accounting system unless the
tribe could relate the system to a specific contract it wanted to enter
into. Therefore, we believe that it is essential to the achievement of the
purpoSf',s of Title I that tpe grant a1;thority be broadene~ to include
grants to strengthen or rmprove tribal government. This could be
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accomplished by combining and rewriting sections 104 and 109 in a
manner such as follows:
"Sec. 104. (a) The Secretary of the Interior is authorized, upon the
reques~ of any Indian tribe, (from funds appropriated for the benefit
of Indians pursuant to the Act of November 2, 1921 ( 42 Stat. 208),
and any Act subsequent thereto) to contract with or make a grant or
grants to any tribal organization for:
. (1) l;'he strengthen_ing or improvement of tribal government
(mcludu~g1 but .not hm1ted .to, the deyelopment, improvement,
and admm1strat10n of planmng, financial management, or merit
person~~~ .systems, the improvement of triball):' funded programs
or .actlvitlP1>, or the development, constructiOn, improvement,
mamtenance, preservation or operation of tribal facilities or
resources) ;
(2) The planning, training, evaluation, or other activities
~es1gned to improve the capacity of a tribal organization to enter
mto a contract or contracts pursuant to section 102 or 103 of this
Act;or
( 3) The acquisition of land in connection with items ( 1) and
(2) above; P·t'ovided, That in the case of land within reservation
boundaries or which adjoins on at least two sides land held in
trust by the United States for the tribe or for indiv-idual Indians,
the Secretary of Interior may (upon request of the tribe) acquire
such land in trust for the tribe.
(b) Th_e provisions. of any otJ:!er.Act notwithstanding, any funds
made available to a trrhal orgamzabon under grants pursuant to this
section may be used as matching shares for any other Federal grant
programs which contribute to the purposes for which such grants
were made."
Our proposed section 104(b) is in line with section 7(c) of H.R.
9011 and would permit where necessary a tribal organization to undertake programs or activities with funding from more than one Federal
grant program. Such a provision is especially needed because of the
inability of many tribes to meet the local matching or non-Federal
share requirements of some ~Federal j.rrant programs. ·
Our proposed section 104 omits any reference to the Depattment of
Health, Education, and ~Welfare as we understand that they will propose a ~parate provision relating to grant.<;.
•
Sectwn 105(a) of S. 1017 amends Title IV ("Mobility of Federal,
State, and Local Employees") of the Intergovernm~ntal Personnel Act
of 1970 (5U.S.C. 3371 etseq.) to include Indian tribes as local governments eligible for intergovernmental personnel assignments under that
Act. This provision is very desirable because it treats Indian tribes the
same as other local governments by permitting the assignment for up
to two years (renewable for up to two additional years) of employees
from any Federal agency to a tribe and similar assignments of tnbal
empl?yoos to any F_ederal agency. ~uch authority can be of great assistance m strengthenmg ongomg tnbal government operations, preparing a tribe for contracting, and in operating under contracts, particularly m the early years of such contracts. In addition, in the ease of
those Bureau of Indian Affairs employees assigned to a program or
activity prior to its being contracted to a tribe, such intergovernmental
personnel assignments could provide continuity in the operation of

contracted programs and activities and could give the Bureau and the
employees a substantial opportunity to find other employment for any
of such employees who a.re not likely to become tribal employees.
Consistent with the fact that seetions 10'2, 103, and 104 of S. 1017 provide for contracts or grants to."tribal organizations", a term which is
defined in section 4 (c) ~to include more than just tribal governing
bodies, we su st that the amendment proposed in section 105 (a) be
expanded by
ging the period to a comma and adding "and includes any tribal organization as defined in section 4 (c) of the Indian
Self-Determination and Education Assistance Act."
The provision in Section 105 (a) more than satisfies the objective of
section 3 of H.R. 6372 which would authorize the detail to tribes of
Interior or HE\V civil service employees for up to one year. It also
substantially eliminates the need for the provision in section 2 ( 5) of
H.R. 6853 (the "Federal Employee Indian Tribal Organization Transfer Act'') which under certain circumstances would give Bureau of
Indian Affairs employees who transfer to tribal employment the right
to reemployment by the Bureau within five years of such transfer if
they chose to not remain employed by the tribe. However, section 105
(a) of S. 1017 is seriously deficient in not permitting Bureau employees
who functions are contracted by a Tribe to transfer to tribal employment (if they and the tribe are agreeable) and still retain their ci vii
service fringe benefits.
Many of the Bureau of Indian Affairs employees who are employed
at the Bureau's agencies and schools are members of the tribes served
by such agencies and schools. These employees are not likely to want
to relocate to another Bureau installation or to another Federal agency
away from their rese~·vations. They also generally are not likely to
want to give up their civil service benefits (i.e., retirement, compensation for injury, life insurance, and health benefits) by transferring to
tribal empioyment. The fact that such Bureau employees would be so
"harmed" by a tribe's contracting for the conduct of a progra~ or
activity is a serious impediment to tribes undertaking such contractmg.
We feel that it is essential to the achievement of the purposes of Title I
that provision be made to alleviate this serious problem. Therefore, we
recommend that section 105 be amended by adding the following new
subsections:
" (d) Other statutes, Executive orders, or regulations, notwithstanding, an employee serving under an appointment not limited to one year
or less \vho leaves Federal employment to be employed by a tribal
organization on or before December 31, 1984, in connection with
governmental or other activities which are or have been performed by
employees in or for Indian commtmities is entitled, if the employee and
the tribal organ_ization so elec~, to the followjn_g:
"(1) To retam coverage, r1ghts, and benefits under subchapter I of
chapter 81 ("Compensation for \Vork Injuries") of Title 5, United
States Code, and for this purpose his employment with the tribal
organization shall be deemed employment by the United States. However, if an injured employee, or his dependents in case of his death,
receives from the tribal organization any payment (including anallowance, gratuity, nayment under an insurance policy for which the
premium IS wholly paid by the tribal organization, or other benefit of
any kind) on account of the same injury or death, the amount of that
4
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payment shall be credited against anv benefit payable under subchaptm·
I of chapter 81 of Title 5, United States Code, as follows:
(~) payn:ents _on ~~count of inj:lry or disability shall be
m·e(hted agamst d1sab1hty compensatiOn payable to the injured
employee; and
(B) payments on account of death shall be credited against
death compensation payable to dependents of the deceased employee.
"(2) To retain coverage, rights, and benefits under chapter 83
("Reti~emenV') of Title 5, United States Code, if necessary employee
deductwns and agency contributions in payment for coverage rights
and benefits for the period of employment with the tribal orga~izatio~
are currently deposited in the Civil Service Retirement and Disability
Fu~d (soot;ion 8348 of Ti~le 5, United States Code); and the period
durmg whiCh coverage, rights, and benefits are retained under this
par:agraph is deemed creditable service under section 8332 of Title 5,
Umted States Code. Days of unused sick leave to the credit of an employee under a formal leave system at the time the employee leaves
Fed(}ral e~ploymen~ to be employed by a tribal organization remain
to his credit for retirement purposes during covered service with the
tribal organization.
" ( 3) To retain coverage, rights, and benefits under chapter 89
("Health Insura!lce") of Title 5, United States Code, if necessary
employeo ~eductions and agency contributions in payment for the
co_verage, right-'l1 and benefits for the period of employment with the
tnbal orgamzatwn are currently deposited in the Employee's Health
Be~efits F1_1nd (se_ction 8909 of Title 5, United States Code); and the
pe~IOd durmg ":hwh coverage, rights, and benefits are retained under
t~Is parag:aph JS deemed service as an employee under chapter 89 of
Title 5, U mted States Code.
" (4) To retain coverage, rights, and benefits under chapter 87
("Life lnsur11;nce") of Title 5, United States Code if necessary emI)loye~ deductwns and agency contributions in payrdent for the coverage, r~ght.s, and benefits for the peri~ of employment with the tribal
orgamzatw~ are currently depos1te~ m the Employees' Life Insurance
¥u~d (sec~wn 8714 of Ti~le 5, Umted States Code); and the period
<lurmg whiCh coverage, rights, and benefits are retained under this
par
ph is deemed service as an employee under chapter 87 of Title
5, U
d States Code.
. " (e) During the period an employee is entitled to the coverage
rights: a~d benefits pursuant to the preceding subsection, the trib~i
orgamza;twn employmg such em
ee .shall deposit currently in the
app~pnate funds the employee
uctwns and agency contributions
reqmred by paragraphs (2"), (3), and (4} of such subsection.
" (f) .An employe~ who .is employed by. a tribal organization under
subsectJ~n (d) of t]:ns sectiOn and su~h tribal organization shall make
the electwn to retam the coverages, rights and benefits in paragraphs
( 1), ( 2), (3), and ( 4) ~f such sub~ct}o:n' (d) before the date of his
employment b:y such tr1?al _?rgamzatwn. AD. employee who is employed by. a tnbal org11;mzat10n under subsection (d) of this section
shall contmue to be entttled to the benefits of such subsection if he is
~f!lployed by another tribal organization to perform service i~ activIties of the type described in such subsection.
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"(g) For the purposes of subsections (d), (e), and (f) of this section, the term ''employee" means an employee as defined in section
2105 o:f Title 5, United States Code.
"(h) The President may prescribe regulations necessary to carry
out the provisions of subsections (d), (e), (f) and (g) of this section
and to protect and assure the compensation retirement, insurance,
leave, reemployment rights, and such other similar civil service employment rights ashe finds appropriate."
Not only ;vould the above addition to section 105 aid in overcoming
a serious constraint to contracting by tribal organization, it would
also better enable the tribal organization to recruit those Federal
employees it wishes to hire in connection with its programs and activities under Title I of S. 1017.
Section 106 (a) requires that contracts under the Act be in accordance with "all Federal contracting laws and regulations~' except those
requiring advertising, competitive bidding and bonding. These exceptions are reasonable and necessary to the accomplishment of the purpose of the Act. In line with our proposed revision of section 104, the
reference to "sections 102 and 103" should be changed to "sections 102,
1031 and 104".
Section 106(b) authorizes payments with regard to any grants or
contracts under sections 102, (103, and 104 to be "made i.n advance or
by way of reimbursement and in such installments and on snch conditions" as deemed necessary. Such advance payment authority is
essential because many tribes do not have sufficient :funds of their own
to operate contracted programs or activities on a reimbursable basis.
However, we shall administer this authority so as to minimize the
time elapsing between the date of .each payment to a tribal organizat~on and the necessary disbursement of such payment by the organization.
Section 106(c) authorizes contracts to be for terms of up to three
years but stipulates that contracts with terms over one year are to be
"subject to the availability of appropriations". It also authorizes annual renegotiation of contracts "to reflect factors, including but not
limited to cost increases, beyond the control of a tribal organization."
This discretionary authority provides for contracts over a year in
length but, as to years after the first year, the contract is more o:f a
declaration of intent until sufficient appropriated funds ha\·e become
available for the :future years.
Section 106 (c) also provides desirable limited authority to increase
federal costs annually without an increase in benefit to the Federal
Government where the cost increases are due to factors beyond the
control of the tribal organization (such as an unanticipated" increase
in the cost of fuel).
Consistent with our proposed change in section 104, the reference
in section 106(c) to "sections 102 and 103" should be to "sections 102,
103, and 104". The provisions of section 106 (c) will aid in the accomplishment of the purposes of the Act.
Section 106 (d) authorizes the revision or amendment of any grant
or contract "as necessary to carry out the purposes of this title" and
requires the appropriate Secretary to accept a tribal organization~s
request for retrocession (i.e., rescission of a contract and return of the
operation) of any contracted program or activity. The provision is
consistent with section 2 (d) of H.R. 6372 which we proposed.
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Section 106 (e) authorizes the appropriate Secretary to permit a
tribal organization to utilize existing "~chool buildinJS~, hospitals, and
other facilities and all equipment therem or ,ar~perta!m.ng thereto and
other personal property" under the Secretary s JUnsdi~twn. ':f'he phr~se
"or agency head" mav be deleted as unnecessary and mconsistent w+th
other provisions of the Act ·which only refer to the "Seeretary" or
"Secretaries".
.
.
.
.
The provision in section 106 (e) is appropnate and IS consistent w1th
sections 1 (d) and 2 (a) of H.R. 6372.
.
Section 106 (f) specifies that the contracts and grants under sectwns
102 103 and 104 "may include provisions for the performance of
per~onal' services which would otherwise be _Performed. by :~federal
employees" but prohibits "any ?ontract wlud~ :v~:n:-Id Impair [~he
Secretary's] ability to discharge his trust responslb~l~ties.to any I!ldmn
tribe or individuals." This self-explanatory proviSion ~s a desm~ble
clarification of what functions can be contracted to a tribal .orgamzation. Clearly, we should not contract t~e function of approvmg tr~ns
actions involving lands or funds held m trust by the Secreta~y. s;~ce
nothing in S. 1017 would alter the fact that these re~ponsi.bihtms
remain with the United States. vVe are currently workmg With our
Solicitor's Office to more completely and precisely d~fine th? functions
whic.h should not be contracted sti that our regulatiOns will be clear
and specific on this point. It is g~n~r.ally intended that federal fu!lction and certain trust related activities may be contracted to .I~<;h!'ln
tribes after this legislation is passed, although trust responsibilities
will not be contracted out.
.
Consistent with our suggested revision of se~tion 104, the p~rtlon
section 106 ( [) reading "The contracts author1z.ed und~r sectwns 102
and 103 of this Act and grants pursuant to sectiOn 104 ~hould be revised to read "The grants and contracts pursuant to sections 102, 103
and 104 of this Act".
For purposes of clarification, we suggest that section 106(g) be
written in a manner such as follows : " (g) Contracts and grant~ With
tribal organizations pursuant to sections 10'2, 103, and ~04 of this ~ct
and the rules and regulations adopted by the Secreta~Ies of InterH~r
and Health, Education, and Welfare pursu~nt to sec~10n 107 of. t~:ns
Act shall include provisions to assure the fair and umform proviswn
by such tribal organizations of the services and assistance they provide to Indians under such contracts and grants."
Section 107 provides for the adoption of the initial rules and reJSUlations to implement Title I within.certain .time frames !lnd requ~res
consultation m their development With "natiOnal and regwnal ~ndian
organizations", presentation of the prop?sed rules and regula~wns to
the Congressional Committees on Interior and Insular Affairs, and
their publication in the Federal Register for comment befo:e final publication within ten months of enactment of S.1017. vVe believe that we
will be able to meet the specificed time frames.
For purposes of clarification and to be consistent with section 107
(a) we sugO'est that the word "each" be inserted after "shall" in each
of paragraphs (1), (2), (3), and (4) ofsection 107(b) and after the
word "are" in section 107 (c).
.
Section 108 is similar to section 2 (c) of H.R. 6372, whiCh we proposed. The term "Indian tribal organization" shou~d be change~ to
"tribal organization" to be consistent with the remamder of the title.

'Ve are aware of the Comptroller General's recommendation concf:rning section 108 in his March 20, 19'74 letter (see Apri~ 17 19'74
Congressional Record, pages S4819-S4821). A reqmrement s1m1lar to
that proposed by the Comptro1ler General is set out in 41 U.S. C. 25~ (c)
and we believe that it would be applicable to the contracts authorized
in Title I of S. 1017 by virtue of the provision set out in 41 U.S.C.
260 and 41 tT.S.C. 252(c) (15). However, we h~ve no obj~tion to
including such a provision in S. 1017 and makmg it apphcabl~ to
both titles in line with the Comptroller General's recommendatiOn.
W. e also believe that the Act should require that reports made by the
organizations receiving grants or contracts under the Act should be
made available to the Indian people served under such grants or contracts and th11t any funds advanced but not utiJized in connection with
a oTant or contract should be returned to the Treasury. These recomm~ndations could be incorporated by deleting the last sentence in section 108 and inserting a new section 5 before Title I as follows:
"Sec. 5. (a) Each recipient of Federal financial assistance from
the Secretary of Interior or the Secretary of Health, Education, and
1Yelfare, uncler this Act, shall keep such records as the appropriate
Secretary shall prescribe, inc·l·u:.~ecords which fully disclose the
amount 'and disposition by su
ipient of the proceeds of such
assistance, the cost of the project
undertaking in connectio~ with
which such assistance is given or used, the amount of that portwn of
the cost of the project or undertaking supplied by other sources, and
such other records as will facilitate an effective audit."
"(b) The Comptrolle~ General and t_he appropria~ Secret':ry,. or
any o:f their duly authoTized representatives, shall unt1l the expiration
of three years after completion of the project or undertaking referred
to in the preceding subsection of this section, have access (for the purpose of audit and examination) to any books, documents, papers, and
records of such re!Cipients which in the opinion of the Comptroller
General or the appropriate Secretary may be related or pertinent to
the grants, contracts, subcontracts, subgrants, or other arrangements
1·eferred to in the preceding subsection.
" (c) Each recipient of Federal financial assistance referred to in
subsection (a) of this section shall make such reports and information
nmilable to the Indian people served or represented by such recipient
as and in a manner determined to be adequat~ by the appropriate
S!.".cre'tary.
"(d) Any funds paid to a financial assistance recipient referred to
in subsection( a) of this section and not expended or used for the purposes for which paid shall be repaid to the Treasury o:f the United
States."
In place of the section 109 which we recommended be combined with
section 104, we suggest the inclusion of t.he following new section 109
based on section 2 (e) of H.R. 6372 and a similar provision recom'mended by the Comptroller General's March 20, 1974l~tter:
"SEc. 109. Each contract or grant agreement entered mto pursuant
to sections 102, 103, and 104 of this Act shall provide that in any case
where the appropriate Secretary determines that the tribal organizations performance under such contract or grant agreement involves (1)
the violation of the rights or endangerment of the health, safety, or
welfare of any persons, or (2) gross negligence or mismanagement in
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the handling or nse of funds provided to the tribal organization pursuant to ~uch contr~d or grant agreement, such Secretary may under
t·egulatw~~ prescnib~d b,v him a~d after providing notice and'I~earing
to such tnbal orgamzahon, rescmd such contract or grant atrreement
!u~d, as~.um~ or resu~e control or. operation of t~1e program,\ctivity,
ox sen Ice mvolv~d If l~e determmes. that the tnbal organization has
not take~ corrective actiOn as prescrrb!"d by him: Provided, That the
app~oprmte S~retary may, upon notice to a tribal organization imm~chately rescmd. a. contract or grant and resume control or operation
of !t program, activity, or service if he finds that there is an immediate
thrt>;at to. healt~l o~ safety and, in such cases, he shall hold a hearing on
such ~chon wrthm 10 days thereof. Such Secretary may decline to
enter mto a new .co_ntract or ~rant agreement and retain control of
such prog~am, actiy1ty, or servrce until such time as he is satisfied that
t~e. VIolatiOn~ of rrghts, en~a!lgerment of health, safety, or welfare
"h1~h necessrtated the rescrssron has been corrected. Nothing in this
section shall he ~onstrued as contravening the Oocupational Safety
and J:I~alth Act of ~970 (84.Stat. 1590) as amended (29 U.S.C. 651):"
Sect1o~1 110 provides desirable assurance that nothinO' in lthe Act
a_lters tribal sovereign immunity from suit or .authorizes the termination of any trust responsibility ~Indian people.
We h~ve b~.en ,~~ked whet~wr t~ phr~s~ ~'elected ~overning pody of
any Indian ti 1be m the sectwn 4 (c) deflmtwn of "tnbal ortramzation ''
w.o?ld exclude those Pueblos which select their leaders b; their tradi!IOnal method and not by what is commonly considered 'an election.
"'e '':ould not so construe the provision but to avoid any misnnderstandmg,..we sugge~t th.~t th~ word "elected" be replaced by "elected
or ?the_rw1se ·rec?gmzed . Tlus would enable us to determine the body
w~nch I~ aut.horrzed to act as the "governing body" for each specific
tribal SituatiOn.
vVe recommend tlu.tt the A~t incl!ldeyrovision for criminal penalties
for embezzlement, willful nnsapphcatwn, or fraud in connection with
gra1_1t~ and contracts pursuant to Titles I and II. vVe suggest the
a~?1tion of~ new para.graph 6 before. Title I as follows:
·
SEc. 6. !' hoever. beu~g an ?fficer, drrecto:, agent, or employee of, or
connected m any capacrty ·w1th, any rec1prent of a grant, subgrant,
contract, or subcontract pursuant to this Act or the Act of April 16,
1934 ( 48 Sta.t. 596), as amended, embezzles, willfully misapplies,
ste~ls, or obtams by fraud any of the money, funds, assets, or property
wluch are the subject of such a grant. subgrant, contract, or subcontract, shall be fined not more th~n $10,000 or imprisoned for not
mor~ than two years, or both, but lf the amount so embezzled, misapphed, stolen, or obtained by fraud does not exceed $100, he shall be
fined not more than $1,000 or imprisoned not more than one year
or hoth."
'
Construction activity is possible under S. 1017 and provision should
be :nade fC!r the pay~ent. of p~v~iling wage rate~. Such a provision
( wrt~ an mcorrect citatiOn) IS mcluded m sectiOn 206 (f) but is
apphcahle only to school construction under Part C of title II. We
recol!lmend that a new section (7) (based on section 14 o:f H.R. 9011)
a~phca'ble to a1I of S. 1017 be inse:r:ted before title I as follows:
SEc. 7. Ap laborers and f!lechamcs employed by contractors or subcontractors m the constructiOn, alteration, or repair, including paint-

ing or decorating of buildings or other facilities in connection with
contracts or grants entered into pursuant to this Act, shall be paid
wages at not less than those prevailing on similar construction in the
locality, as determined by the·Secretary of Labor in accordance with
the Davis-Bacon Act of March 3, 1931 ( 46 Stat. 1494), as amended.
lVith respect to eonstruction, alteration, or repair work to which the
Act of March 3, 1931, is applicable under the terms of this section, the
Secretary of Labor shall have the authority and functions set forth
in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176; 64 Stat.
1267) and section 2 of the Act of June 13, 1934 ( 48 Stat. 948, 40 U.S.S.
276c) ."
\Ye wish to reiterate our recommendation that Title I of S. 1017 be
enaete<l. subject to the above comments and suggestions, 'because of its
critical impmtanee to achieving Indian Self-Determination, stre.ngtheuing tribal governments, and improving the general welfare of Indian
people.
The Office of Management and Budget has ad vised that the presentation of this report is in accord with the program of the President.
Sincerely yours,
:MoRRIS THoMPSON,
Oommissione?' of Indian Affairs.

u.s.

Df:PARTMENT

OF THE. INTERIOR,
0J<'FICE OF 'l'HE SECRETARY,

·washington, D.O., 1Jfay 17, 1974.
lion. ,JAMES A. HALEY,
Olutirman, OommUtee on Interior and In8ular Affain, House of Representatives, W ashingt&n, D.O.
DEAR MR. CHAIR~iAN: This further responds to your request for the
views of this Department on S. 1017 (the "Indian Self-Determination
and Education Assistanc.e Act"). In a separate letter we provided;ou
our vei\vs on Title I (the "Indian Self-Determination Ac.t") o. S.
1017.
Title II-INDIAN EDCCATION ASSISTANCE ACT
Title II of S. 1017 as passed by the Senate on April1, 1974, contains
a number of new programs and authorities :for the Secretary of the
Interior organized as follows :
Part A-Education of Indians in Public Schools
Part B-Preparation of Professionals in Indian Education
Part C-[Public and Tribal] School construction
Part D-Youth Intern Program
Part E-Educational Research and Development
Part }"-Adult, Vocational, and Early Childhood Education
Part G-General Provisions
'
For the reasons set out below:
, 'Ve recommend.enactment of portions of Parts A and G subject
to certain comments and suggestiOns.
We recommend against. enactment of Parts B, C, D, E and F.
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PART A-EDUCATION

oF

INDIANS IN PuBLIC

ScHooLs

This part includes amendments to the ,Johnson-O'Malley Act (25
lJ.S.C. 452-454) and calls for a report to the Congress. \:Ve recommend
enactment, subject to the comments and suggestions below, of section
202 except for the proposed new section 7 of the Johnson-O'Malley Act
( JOM: Act) which we recommend not be enacted. We also recommend
against enactment of section 203.
Section 202 of S. 1017 would add three sections designed to improve
the education. activities assisted under the JOM: Act by strengthening
and clarifying our authority and requiring Indian involvement in the
development of programs assisted under the Act. A fourth section
would provide an unnecessary substitute JOM appropriation authorization authoritv or limitation for two vears. Section 202 would make
no change in ihe JOM Act with respect to contracts for "medical
attention, ~rricultural assistance, and social welfare" which are also
authorized by that Act.
It should ·be noted that the proposed new sections 4 and 7 would
apply to JOM contracts involving private as well as public schools
although the title of Part A refers only to public schools. The ne\v
section 4 of the JOM Act would require each prospective education
contractor to submit an education plan which (1) contains educational
objectives which adequately a.ddres.q the educational needs of the
Indian students who are to be beneficiaries of the contract and ( 2)
assures that the contractor is capable of meeting such objectives. \:Ve
note an apparent typographical error in that the word "contraetor' 1
should be used in place of "contract" the last time it appears in section 4. The Senate Report (No. 93-762) on S. 1017 indicates on page 22'
that the "contractor" was the term intended.
The new section 5 (a) of the JO::M: Act provides for the establishment of a "local committee" elected bv the parents of Indian children
enrolled in the schools of any school district affected by a JOM education contract if the membership of the school district's board does not
include an Indian majority. Such committee is to ''fully participate in
the development of, and shall have the authority to approve or disapprove programs to be conducted under the JO::M: contract and shall
have such other duties, and be so structured, as the Secreta.ry of Interior shall by regulation provide." The section also provides for the ·
tribal governing body to determine which local committee shall be
utilized in the event that such a committee has been established pursuant to a provision of the Indian Education Act (20 U.S.C. 241aa,
dd) or for purposes of JOM: contracts prior to enactment of S. 1017.
For purposes of clarification and technieal acA?,ura.cy we propose two
amendments to the new section 5 (a). In the first sentence the phrase
"not composed of a majority of Indians" should be chan!red to "whose
membership does not. include an Indian majority". In the proviso in
the second sentence insert "the Act of September 30, 1950 ( 64 Stat.
1100. Public Law 81-874) as amended by section 411 of" after "section
305(b) (2) (B) (ii) of" and cha~o-e "(86 Stat. 235)" to "(86 Stat. 235,
334:-337, Public Law 92-318) "·
The new section 5 (b) of the ,JOM Aet would authorize this Department to revoke any contract if the contractor fails to permit a local
mmmittee to perform its duties as provided in section 5(a.).

The new section 6 of the JOM Act woul~ provide. sp:~ific dis:reti~n
nry authority for education contracts to mch~dt: th~ Ffuldl pei ~p:~a
cost" of educating Indian students wh? are res~dmg m < e era oar. ing fa.cilities for the purpose of atten~mg ;pubhc schools not l~;t~~n
the State in which they normally reside: The Se:cdr~1a~ woti c.~e ( ~
"full per capita cost" under the a.uthor1ty prov1 ~ m sec on v 2 a
1J s c 454) of the .JO:M Act.
. .
:f $ 1( ·n·
·The. new section 7 would authorize the appropna:t1on o 6:> ml IOn
f
ch of fiscal years 1975 and 1976 for the e~lucabon of Indmns purs~~~~ to the ,J01vi: Act whether in public or. private sc~ools. Th~ Sen~ti
Report (p. 22) states that the autho~zat10n would mdu~e finafch
su ort for the local committees e~~hshed by _the ;new: sectiOn 5 o t e
J
Act. The proposed appropnahon authonzat10n 1s not necessay
as appropriations a~ a~thorizedld~y t~e Stnbeyd:r$~c!i~i~~·i~ft~£i~~
The proposed authonza.tiOn wou m euec
. .
df
for on] fiscal vears 1975 and 1976 on a program which IS budget;.e _or
less th~n $26 million for fiscal year 1975. '\Ve recommend that tlns piosection 7 not be added to the JO::M: Act..
b
1Josed
vVe recommend against enactment of section 203 of S. 1017 ecause
it is unnecessary.
ft
It t'
•th
S f
203 would require this Department (a er consu a .Ion WI
the n:o~~ment of Health, Education, and \:Velfare and other~ ''co~l
. etent'f in the field of Indian education) to pr.epare and subm1t a :r_e~ort to the Congressional Committees on Interwr and Insular Affaus
b October 1, 1974 which is to i~clude·
•
y (a) a comprehensive analysis of the JOli Act as amended hy S.
.
d f
~
· 1
1017 including:
( 1) factors determin.ing the allocation of fun . s or ::;?e~Ia
or supplemental educa,t10n programs and for current operatmg
expenses of the contractors;
.
(2) the relationsh~p of the JOM Act to f?ur other s~at~~es pwviding financial assistance for the educatwn of Indian~>.
(A) Title I.of P._L. 81-874 as amended (~0 U.S.C. Cl~aP,}e~
13 "Financial Assistance to Local EducatiOnal Agencws. ) ,
'(B) P.L. 89-10, the Elementary and Secondary Education
Act, as amended (20 U.S.C. Chapter 24, Subchapter I; Chapter 13, Subchapter II, Chapter 15; etc.) ;
(C) P.L. 92-318, the Indian Education Act (20 t .. s.C.
241aa, etc.) ; and
(D) P.L. 81-815, as amended (20 U.S.C. Ch~p~e.r ~9,
"School Construction in areas a:II~ted by F~deral activities ) ·
(b) a specific program to m~et the spe?1al e~ucatlonal n~eds of Indian children who attend pubhc schools, mcludmg- at least.
( 1) a plan for the equitable distribution of fund~ to meet such
needs and, where necessary, to meet current operatmg expenses;
and
( 2) an estimate of the cost of the pr_ogram. .
(c) detailed legislative recommendatiOns to Implement the programs called for in (b).
.
.
.
. .
(d) a specific program with legislative proposals to assist m ~he
development and administration of Indian controlled comm1m1ty
colleges.

6fr
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The IH'O\'isions of section 20B do not need to he enacted into law as
we have suflicient authority to prepare such reports and we would
do so whenever requested by vour Committee or its Senate counterpart. Y\" e have already begun the work necessary to produce the report
described in section 203 by October 1, 1974 and will provide it to both
Committees.

"\Ve recommend that Part E not be enacted because it duplicates
authority we haveunder the Snyder Act (25 U.S.C.13) to accomplish
the "Same purposes by contract.

PART B-PREPARATION

OF

PnoFE&SIONALS IN INDIAN EDucATION

Part B would authorize financial assistance to universities and other
organizations to provide fellowships and carry out programs and
projects to train and improve qualifications of education personnel
serving "Indians in public, pnvate and totally federallv funded
schools."
v
vVe recommend that Part B not be enacted because it duplicates
existing authority the Interior Department has under the Snyder Act
(25 U.S.C. 13) for such activities as our scholarship program which
assists Indian students in education and other fields. 'Ve defer to the
Department of Hea1th, Education, and Welfare as to the apparent
duplication of Part Band the specific authority provided that Department such as in section 810(a) (3) and (d) of Public Law 89-10 (the
"Elementary and Secondary Education") as amended (20 U.S.C.
887c(a) (3) and (d)) by section 421(a) of the Indian Education Act.
PARr C-[PuBLIG AND TRIBAL] ScnooL CoNSTRUCTION
~Ve recommend against enactment of J>art C because we do not
beheve that the. Depar~ment of Interior sh?uld undeitake a public
school const~c~10n assistance program which would duplicate the
program achmmstered by the Department of Health, Education, and
·welfare under Public Law 81-815.
vVe defer to the Department of Health, Education, and Welfare
as to the operation, funding, or other aspects of the Public Law 81815 program and its relation to Part C.

PART D-yOUTH INTERN PROGR..-\:1\I
P.art D would authorize the Secretary of Interior to establish an
Inchan youth intern program "to provide meaniiw:ful and careerrelated work opportunities" for Indian youth whoeare not enrolled
in educational programs during the summer months.
\Ve recommend against enactment of Part D because there is authority for such a program under the Snyder Act ( 25 U.S.C. 13)
o~· :for those 18 years or older, under the Public Law 84--959, as
amended (25 U.S.C. 309) vocational and on-the-job training programs
administered by this Department.
PART E-EnrCA1'IONAL

RESJ<~ARCH

AND DEVEWP.l\-IENT

Part E would authorize grants to or contracts with universities,
colleges, nonpro!J.t or~anizations, or in~ividuals "for research, surveys,
and demonstratiOns m the field of Indian education" .and for the dissemination of the information derived.

PART F-ADTJLT, VocATIONAL, AND EARLY CurLnnoon EncCATION
Section 213 would require the Secretary of Interior to present a
report to the 94th Congress by March 1975 which is to include a
number of education and training program proposals and an assessment of the capability of the Federal Government to measure effectively and accurately the educational progress and achievement of
Indian people.
We recommend against enactment of Part F because the den:~lop
ment and ev_olution of such pr?grams is a continuing responsibility
of ours and IS currently authonzed under the Snyder Act (25 U.S.C.
13).
PART G-GENERAL PROVISIONS
Section 215 would prohibit any Title II funds goina to any school
district unless this Department is satisfied that the qualitv and standard of education, including facilities and auxiliary services, for Indian
students enrolled in such district's schools are at least equal to that provided all other students from resources other than Title II of S. 1017. b..
similar provision applicable only to Patt C (School Construction) is
included in section 206 (d). "\Ve have no objection to section 21;) which
is consistent 1Yith section 3 (25 U.S.C. 454) of the. Johnson O'Mallev
Act.
~
Section 216 wonld require any funds made availabl0 under Title II
of S. 1017 (other than under Part B, "Preparation of Professionals in
Indian Education") he made available direetly to "public agencies and
Indian tribes, institutions, and organizations" but specifically permits
those recipients to "contract for necessary servicf's with any appropriate. individual, organization, or corporation." 'Ye have no objection
to this section hut :for clarification and consistence in terminology we
suggest that the phrase "public agencies and Indian triboo, institutions,
and organizations" be changed to "public agencies and tribal organizations" since section 4 (c) defines "'tribal organization" to include tribal
governing bodies and certain other organizations. If the refprence to
"Indian*** institutions" is intended to mean institutions not inclnrled
in the definition of "tribal organization". that fact should be clarified
and such institutions more precisely identified.
Section 217 provides for the development of rules and regulations to
implement Title II in a manner similar to that specified for Title I in
section 107 and discussed,in our report on Title I. vVe have no objection
to the provision, however the Committee may wish to C'Onsider avoiding
unnecessary repetition by combining sections 107 and 217 into a single
section applicable to both titles. ·
w·e do not recommend enactment of section 218 as passed by the
Senate.
Section 218 provides that the "Se..cretary is authorized and directed
to provide funds, pursuant to [S. 1017; the .Johnson O'Mallev Act;]
or any other authority granted to him to any tribe or tribal org-nnization which controls and manages any previously private school" and
requires an annual report to the Congress on such assistance. vVe are

38

39

already contracting to provide financial assistance for the operation
of such schools. However, we do not now have authority s~ch as proposed in section 206 (c) to assist the constrm;t~o;n, alteratiOn, or the
improvement of tribal or other non-Federal faCihhe~. .
.
.
A::; written, section 218 apparently seek~ ~o prohibit any ~Iscret~on
on this Department's part. as to the prov1sH;m of the fil!-anCial assistance authorized. We consider such a reqmrement seno~1sly wrm~g
because it could require Federal assistance to the ?perat10n and, IP
connection with section 206 (c), even the construct!OJ?- <?f schools or
related facilities which could divert students from ex1stmg .a~equatf'
public or Bureau of Indian Affairs (BIA) s~hools. In a<ld1tion, the
lack of anv standards as to the amount of assistance that the Department wou1d be "directed" to furnish could dead to disputes and
1iti~mtion.
·
d
However, there are cases where Indian children are now bemg e u!:'ated in sectarian or tribal schools. In some of these cases adequate
public or BIA school facilities are not available in the locali~y, and
the closing of the sectarian or tribal schools would not only~ distr~
ful to the parents and children involved but c...ould result m tl_le children being sent to a BIA. boarding school. Th_erefo~e, to avOid s1~ch
circumstances, this Department should have d1scr<;t10nary authontv
to provide financia~ assi~tance to tri_b~l schools ":hich were formerly
private schools. In hne with the provisions ~tout m 25 U.S.C. 278 ~nd
the constitutional problems that would b.e mvolved, we do not beheve
that assistance can be extended to sectarian schools.
In the case of assistance for construction, alteration, or improvement.
we would limit our assistance to temporary measures necessary to
remedv unsafe or unhealthy conditions where existing public or BIA
school' facilities in the locality need to be improved or enlarged to
accommodate the transfer of such students. Where existing publi~ or
BIA school facilities are adequate to a.ccommodate the students m a
tribal sehool we would provide no assistance for construction, alteration, improvement or for any operational costs which would not be ~osts
borne by the Federal government if the students attended pubhc or
BIA schools in the locality.
We also believe that tribal schools aided by Federal funds should
be owned by such tribes rather than only controlled and managed by
them as provided in section 218.
We r~commend that section 218 be enacted if it is rewritten in a
manner such as follows:
"Sec. 218. The Secretary is authorized to enter into contracts to provide assistance from funds appropriated pursuant to the Act of N ovember 2 1921 (42 Stat. 208) or the Act of April16, 1934 (48 Stat. 596),
as a~ended, to any tribt;l organization which owns! ~?ntrols, a~d
mana!reS a previously private school and related famht1es to assist
in the""operation, alteration, or imp~ovement of suc~1 school and related
facilities: Provided, That such assistance shall be m such amounts a:nd
snbject to S';Ich t~rms and_condition~ as.the. Secretar;; shall determme
in consultation w1th the tribal orgamzahon mvolved.
It should be noted that under section 102 of S. 1017, a tribe may
contract for the operation of B':rea.u schools ser:ving their _children
and that section 202 assures Indmn mvolvement m the pubhc sehool
activities assisted under the J ohnson-O'Malley Act.

Section 219 declares that assistance provided under S. 1017 for the
education of Indian children in public schools is in addition and supplemental to assistance provided under the Indian Education Act. 'Ve
recommend against enactmeRt of this section because we believe that
such assistance could be duplicative.
The Office of Management and Budget has advised that there is no
· objection to the presentations of this report from the standpoint of
the Administration's programs.
Sincerely yours,
JOHN Kn..,
Assistant Secretary .of the Interior.
CoMPTROLLER GENERAL oF THE UNITED STATES,

Washington, JI.J arch !30, 197/r.
Hon .•JAMESA. HALEY,
0 lwirman, 0 omJffl;ittee on Interior and Insular A Ifairs,
li ouse of Representatives.
DEAR MR. CHAIRML\N: 'Ve are providing you with our comments
on S. 1017, 93d Congress, which, if enacted, would be cited as the
"Indian Self-Determination and Education .Reform Act," as reported
by the Senate Committee on Interior and Insular Affairs on Febri:uuy 7, 1974. Your Committee has scheduled hearings on this and
similar bills for later this month. We are enclosing for your information a copy of our report of May 28, 1970, to the Congress entitled
"Administration of Program for Aid to Public School Education of
Indian Children Being Improved," B-161468.
Section 102 directs the Secretary of the Interior, upon request of
any Indian tribe, to enter into a contract or contracts with any tribal
organization of any such Indian tribe to plan, conduct, and administer
programs, or portions thereof. which the Secretary is authorized to
administer for the benefit of Indians. The section provides that the
Secretary may initially decline to enter into any contract requested by
an Indian tribe under certain circumstances. Section 103 contains a
similar contracting prodsion for programs administered by the
Serretary of Health, Edneation, and Welfare.
·we noted that sections 102 and 103 do not provide for reassumption
of the administration of programs by the respective Secretaries if it
is determined that the programs assumed by an Indian tribal organization are being administered in a manner which involves the violation of the rights or endangers the health, safety, or welfare of individuals served by such progrttms, or of the general public, or that there
it gross negligence or mismanagement in tribal organizations' handling of Federal funds or the operations of the programs. We suggest,
therefore, that language similar to the following be included in a new
section of the bill.
"In any case when the appropriate Secretary subsequently determines that a program or service assumed by an Indian tribal organization is being accomplished in a manner which involved (1) the
violation of the rig-hts or endangers the health, safety, or welfare of
individuals served by such program or service, or (2) gross negligence
or mismanagement in the handling or use of Federal funds _provided
to the organization pursuant to this Act, the appropriate Secretary
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may, under regulations prescribed by him and after providing notice
and hearing to such Indian tribal organization, reassume control or
operation of such prob:rram or service if he determines that the organi·
zation has not taken corrective action as prescribed by the appr·opriate
Secretary. The appropriate Secretary may retain control of such program or service until such time as he is satisfi!:'d that the violations of
rights, endangerment of health, safety, or welfare, or the gross negligence or mismanagement which necessitated the reassumption has
been corrected."
Section 106 (b) would provide that payments of any grants or under
any contracts pursuant to sections 102, 103, or 104 may be made in advance or by way of reimbursement and in such installments and on such
conditions as the appropirate Secretary deems necessary to carry out
the purposes of the bill. vVe suggest that the Committee consider revising section 106(b) to provide that such payments be made consistently
with applicable Treasury regulations so as to minimize the time elapsing between the date of payment and the disbursement thereof by the
State in order to save the Government interest costs. See section 203 of
the Intergovernmental Cooperation Act of 1968, Pub. L. 90-517, 82
Stat. 1101, and Treasury Department Circular No. 175. (Third Revision) 1973, 31 CFR 205.
Section 106(f) provides that contracts authorized under sections 102
and 103 and grants pursuant to section 104 include provisions for the
performance of personal services which would otherwise be performed
by Federal employees; Provided, That the Sem·etary shall not make
any contract which would i-rnpair his ability to disolw:rge hi.~ trust re8ponwJbilities . to a,ny Indian tribtJ 01' individual. (Italic added.)
Also, sec. 111 provides that nothing in title I shall he construed as
authorizing or requiring the termination of any existing trust responsibility of the United States with respect to the Indian people. We
believe that the ramifications of these sections are verv broad and
might rl:'sult in serious misunderstandings and problems 1n the future.
In our audits of Indian affairs activities, we noted that the Federal
Government's specific trust responsibilities were not defined clearly
in legislation or in administrative regulations and that Bureau of
Indian Affairs officials often had difficulty in determining where the
trust responsibilities end and the concept of Indian self-determination
begins. This situation has led to disagreements between the Bureau
and the trib~s as to the duties and responsibilitie.;;; ·of each party and
has resulted m charges that the Bureau has abroj!ated its trust responsibilities. We noted also that, in the past, Indian tribes that had
planned, conducted, and administered Federal Indian proarams under
existing statutory authority had sometimes made decisions whi('h
proved to be unsat.isfaetorv. In several cases, the tribes retroceded the
administration of the pron-rams to the Bureau and brought suit against
the Secretary for abrogation of the trust responsibility.
The Committee may wish to consider the need for revising section
106(f) to clarify the Federal Government's trust responsibilities to
the Indian people and to define the duties and rpsponsibilities of Indian
tribes under the self-determination prog-ram. The Committee may also
wish to consider amending section 111 of the bill to provide that Indian
tribt?s shall bear the responsibility for their actions and decisions in
administering Federal Indian programs and to clarify the conditions
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when if at a.ll the Secretarv shall he held accountable for such actions
and (iecisions 'under the trust responsibility c~mcept.
.
Section l07(a) provides, among other thmgs, that prwr. to the
issuance of rules and regulations, the Secretary of the Int-erior a,nd
the Secretary of ~ealth, E~ucation, ~md. Welfare shaii consult with
national and regiOnal Indian orgamzabons; presen~ the pro rased
rules and regulations to the Interior at;-d Insular A~airs Committees
of the Senate and House of Representatives; and_p~1bhsh the proposals
in the Federal Register for the purpose of receivm~ commen~ from
interested parties. Section 107 (b) vrovides that pnor to reVISIOn or
amendment of any rules or regulatiOns promulgt;tfud pursuant to sl!bsection (a), the respeeti ve Secret~ry or Secretanes ~hall consult w1t?
national and regional Indian orgamzations and.pubhsh pro~osed revisions in the Federal Register not less than Sixty !l~ys ~r1or to the
effective date of the proposed amendments or rev1s10,ns m order. to
receive comments from interested parties. The Committee may wish
to consider if proposed revisions or amendments sho?ld also b~ submitted to the respective Interior and Insular Affairs C~miiDtt:ooB·
The first sentence of section 108 provides that an Indian tnbal
organization receiying or expend}ng funds pursuant to a ~ntract or
(Trant under this title shall submit ·a report to the appropriate Secretary. The second sentence provides that the reports and records ?f the
organization with respect to such contract or grant shall be subJect to
audit by the appropriate Secretary and the Comptroller General. To
assure that the goals of the second sentence are ,achieved and that .the
appropriate Secretary and the Comptroller General hav~ s~:fficient
authority to review the activities carried out pursuant to thiS !Itle, we
su<rgest that the second sentence be deleted and that the followmg new
subsections to section 108 be inserted:
"Each recipient of Federal assistance under this Act, pursuant to
grants, subgrants, contracts, subcontracts, loan~ .or other a~range
ments, entered into other than by formal advert1smg, and which are
otherwise authorized by this Act, shall keep such r~ords as the Secretary shall prescribe, including records which fully disclose the ~mount
and disposition by such recipient of th':' PT?Ceeds of ~uch ~~;ss1sta~ce,
the total cost of the project or undertaking m oonnectu~n w1th whiCh
such assistance is given or used, the amount of that portwn of the cost
of the project or undertaking supplied by other sources, and such
other records as will facilitate an effective 'audit.
"The Secretary and the 9omptroller Ge~eral of the U,nited Sta.tes,
or any of their duly authorized rep_resentatlves, sh~ll, until the expi.ration of three years afte_r completl?n of th~ proJ~t or undertakmg
referred to in the precedmg subsectiOn of th1s sectwn, have access for
the purpose of audit an~ ~xamina~io~ to any h?~ks, docume,nts, papers,
and records of such reCipients wh1ch m the opm10n of the Secretary or
the Comptroller General may be related or pertinent to the grants,
contracts subcontracts, subgrants, loans or other arrangements referred to in the preceding su~section." .
.
.
.
Part A of title II of the bill, EducatiOn of Indmns m Pubhe Schools,
would replace the educational programs authorized in the JohnsonO'Malley Act of 1934 (4~ S~at. ~96), as amended. Section203(a) P.rovides a formula for the d1stnhutwn of Federal funds for the educatiOn
of federally recognized Indian children in the public schools of the
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States. Section 203 (a) also provides that additional funds man amount
not less .than 20 percent of the amount determined by the formula shall
be proVJde~ to the affected school.districts for a variety of special programs designed to meet the special needs of Indian pupils in public
sehools.
In our May 28, 1970, report to the Congress we pointed out that the
:Tohnson-O'~I.a!ley pro~~m was 'based on th~ concept that education
1~ a respol!s~'b1hty of the ~tate and that Indian children from a reservatiOI_l are Citizens of the State where the reservation is situated and are
~nbtled to the. same public education as is provided to other children
m that S~ate. We pointed out also that the Johnson-O'Malley program
':a~ cons1dered to ~e a. supple!llental program in that funds were to be
limited t.o scho?l distncts which, after exhausting all other sources of
revenue mcludmg other Federal aid, are unable to operate schools at
adequate State standards.
In_our report we state-A! that we had found that (1) funds had been
pr?vided to counties and school districts where needs may not have
existed ~_tnd the funds may not have benefited Indian children from
reserv~twns; ~2) th_e Fede~a! goyernment had paid the full cost of
~ducatmg Indian children hvmg m Feder·al dormitories while attendmg pubbc scho?ls, even though most of the children attendirw the
schools were r~s1dent~ of the State; (3) no reduction had been ~mde
fo~· the State .a~d ~en:ed by the S?hool districts :for educatin~ Indian
c~uldren partlCipatmg m the dormitory pro.gram; and ( 4) the distJ·ibn~IOn of Federal funds to the school d1stncts appeared to have been
Improp~r .or there was no as.<>urance that the funds had been used
for their. mtende~l purpose. 'Ve reco~mendPd. that the SP-eretary of
the InteriOr reqmre the Bureau of Inchan Affairs to furnish pro~ram
:funds on the ?3:s1s ?f r~emonstrated financin:l need, enc.ourag;e State
3;nd l.ocal participatiOn m the cost of educatin~ Indian children who
l1ve m. federal dormitories, and impl<>ment additional methods of
snpervision .an~ control over the distribution and use of funds bv
tlH1 school districts.
"
. We .believ~ th_at the formula provided :for in section 203 (e) of the
lnll will assist m .correcting sor_ne of the problems set forth in our
mport. and result m a more eqmtable distribution of Federal Indian
education funds t:a .those States and school districts with the greatest
nee~s: In our opmwn,. however, section 203 (a) will not insure that
addltion.al :funds provided for special programs designed to meet
the special needs of I?-dia.n pupi~s are used for the purposes intendPd.
There:f<?re, the Committee may wish.to <:onsider revising st>-etion 20?, (a)
proy1de that States and school districts rt>ceiving funds for sprcial
ucation programs u?-der this section shall report. a:nnuallv to tiu~
.hecretary of the InteriOr on the uses made of such funds and on how
t · e actual USf\ ?f the funds compares with t.he planned use of the
funds se~ fort~ m the t>Alucation.pl~n approved by the Secreta~. This
:e~ort :hill hsi:'~ the ~ecretary m Implementin~ our recommendation
m ra.. · at e I.Jt' reqmreq to perform periodic program evaluations. '
Sec. 203 (c) W<_mld reqmre the Secretary to enter into a contract with
1
~,le
~ta~ idbucatlon agency of any State the public education of which
js a fc < Y a contract or contracts pursuant to section 202 regardess .o who the contractor or contractors may be to provide 'the r .
fesswnal and support staff and administrative ~ervices necessa~ ~o
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assist local school districts affected by such contract or contracts in
implementing the purposes of titl~ ll. We suggest ~hat the Committee consider revising this provisiOn so as to author1~e r:ather than
require such contracts because some contracts under tlus title ~nay be
competent and qualified and,_therefor~, would not need technwal assistance from the State educ.atwn agenCies.
. .
.
Sec. 212(7) would provide that, in estabbshmg and carrymg <;mt
the Indian youth intern program, the Secretary shall take sucl_t action
as may be necessary to as~ure that t~ere slu~ll be .one supervisor :for
each twenty Indian youth mterns durmg their per1od of empl<,>yme~1t.
The section does not, however, set forth ~he J?Urpose or dut1es o~ a
supervisor or indicate by whom the supervisor IS to be employed.'J.he
Committee may wish to consider revising section 212(7) to clarrfy
these matters.
vVe noted that title II of the bill contains no provisions to requirt? the
recipients of Federal funds to maintain adequate records or to autho~
ize the Secretary of the Interior and the Comptroller General, or then:
duly authorized representatives, to have access for the purposes of
audit and examination to any relevant books, documents, papers, and
records of the recipients of Federal funds. \Ve suggest, ~herefore, tl:at
language similar to that suggested with respect to section 108 be Illeluded in title II.
·
vVe noted also that the bill does not spe~ifically provide. for an
evaluation of the program by the .Secreta.nes of the InteriOr and
Health Education and 'Velfare. It 1s our vmw that program evaluation is 'a fundame~tal part of effective program a~i~istration and
that the responsibility for evaluations should rest I~ntlally upon the
responsible agencies. In line with this con.cept, we ?eheve the Congr~ss
should attempt to specify the kinds o:f mformatwn and test~ wh1eh
will enable it to better assess how well programs ar~ woremg_ and
whether alternative approaches may offer grea!er pro~Ise. We w1ll l:e
happy to work with the Committee in developmg specific language If
you wish.
.
.
· 'Ve are also providing our comme?-ts on th~ bill to the Cha1rman of
the Senate Interior and Insular Affans Committee.
Sincerely yours,
R. F. KELLER,

Deputy Comptroller General of the United States.
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J\intQ!,third ctongrcss of tht !:lnittd ~tatts of 2lmcrica
AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the twenty-first day of January,
one thousand nine hundred and seventy-four

Sln Slct
To provide maximum Indian participation in the Government and education of
the Indian people; to provide for the full participation of Indian tribes in
p:oograms and services conducted by the Federal Government for Indians and
to erwourage the development of human resources of the Indian people; to
.establish a program of assisr.ance to upgrade Indian education; to suppOrt the
right of Indian citizens oo control their own edueat1onal activities; and for
other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of Ameri-<Ja in Oongress assembled, That this Act may
be cited as the "Indian Self-Determination and Education Assistance
Act".
CONGRESSIONAL FINDINGS

SEc. 2. (a) The Congress, after careful review of the Federal
Government's historical and special legal relationship with, and resulting responsibilities to, American Indian people, finds that( 1) the prolonged Federal domination of Indian service programs has served to retard rather than enhance the progress of
Indian people and their communities by depriving Indians of the
full opportunity to develop leadership skills crucial to the realization of self-government, and has denied to the Indian people an
effective voice in the planning and implementation of programs
for the benefit of Indians which are responsive to the true needs
of Indian communities; and
(2) the Indian people will never surrender their desire to control their relationships both among themselves and with nonIndian governments, o'rganizations, and persons.
(b) The Congress further finds that(1) true self-determination in any society of people is dependent upon an educational process which will insure the development
of qualified people to fulfill meaningful leadershifJ roles;
(2) the Federal responsibility for and assistance to education
of Indian children has not effected the desired level of educational
achievement or created the diverse opportunities and personal
·satisfaction which education can and should provide; and
('3) parental and community control of the educational process
is of crucial importance to the Indian people.
DECLARATION OF POLICY

E!Ec. 3. (a) The Congress hereby recognizes the obligation of the
Umted States to respond to the strong expression of the Indian people
for self-determination by assuring maximum Indian participation in
the direction of educational .as well as other Federal services to Indian
communities so as to render such services more responsive to the needs
and desires of those communities.
(b) The Congress declares its commitment to the maintenance of
the Federal Government's unique and continuing relationship with
and responsibility to the Indian people through the establishment of
a meaningful Indian self-determination policy which will permit an
orderly transition from Federal domination of prog-rams :for and
services to Indians to effective and meaningful participation by the
Indian people in the planning, conduct, and administration of those
programs and services.
(c) The Congress declares that a major national goal of the United
States is to provide the quantity and quality of educational services
and opportunities which will permit Indian children to compete and
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excel in the life areas of their choice, and to achieve the measure of
self-determination essential to their social and economic well-being.
DEFINITIONS

SEc. 4. For the purposes of this Act, the term( a) "Indian" means a person who is a member of an Indian
tribe;
(b) "Indian tribe" means any Indian tribe, band, nation, or
other organized group or community, including any Alaska
Native village or regional or village corporation as defined in or
established pursuant to the Alaska Native Claims Settlement Act
(85 Stat. 688) which is recognized as eligible for the special programs and services provided by the United States to Indians
because of their status as Indians;
(c) "Tribal organization" means the recognized governing body
of any Indian tribe; any legally established organization of
Indians which is controlled, sanctioned, or chartered bv such
governing body or which is democratically elected by the adult
members of the Indian community to be served by such organization and which includes the maximum participation of Indians in
all phases of its activities: Provided, That in any case where a
contract is let or grant made to an organization to perform services
benefitting more than one Indian tribe, the approval of each such
Indian tribe shall be a prerequisite to the letting or making of
such contract or grant;
(d) "Secretary", unless otherwise designated, means the Secretary of the Interior;
(f) "State education agency" means the State board of education or other agency or officer primarily responsible for supervision
by the State of public elementary and secondary schools, or, if
there is no such officer or agency, an officer or agency designated
by the Governor or by State law.
REPORTING AND AUDIT REQUIREMENTS

SEc. 5. (a) Each recipient of Federal financial assistance from the
Secretary of Interior or the Secretary of Health, Education, and
Welfare, under this Act, shall keep such records as the appropriate
Secretary shall prescribe, including records which fully disclose the
amount and disposition by such recipient of the proceeds of such
assistance, the cost of the project or undertaking in connection with
which such assistance is given or used, the amount of that portion of
the cost of the project or undertaking supplied by other sources, and
such other records as will facilitate an effective audit.
(b) The Comptroller General and the appropriate Secretary, or
any of their duly authorized representatives, shall, until the expiration of three years after completion of the project or undertaking
referred to in the preceding subsection of this section, have access (for
the purpose of audit and examination) to any books, documents,
papers, and records of such recipients which in the opinion of the
Comytroller General or the appropriate Secretary may be related or
pertment to the grants, contracts, subcontracts, subgrants, or other
arrangements referred to in the preceding subsection.
(c) Each recipient of Federal financial assistance referred to in
subsection (a) of this section shall make such reports and information
available to the Indian people served or represented by such recipient
as and in a manner determined to be adequate by the appropriate
Secretary.
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(d) Any funds paid to a financial assistance recipient referred to
in subsection (a) of this section and not expended or used for the
purposes for which paid shall be repaid to the Treasury of the United
States.
PENALTIES

SEc. '6. Whoever, being an officer, director, agent, or employee of,
or connected in any capacity with, any recipient of a contract, subcontract, grant, or subgrant pursuant to this Act or the Act of
April 16, 1934 ( 48 Stat. 596), as amended, embezzles, willfully misapplies, steals, or obtains by fraud any of the money, funds, assets, or
property which are the subject of such a grant, subgrant, contract, or
subcontract, shall be fined not more than $10,000 or imprisoned for
not more than two years, or both, but if the amount so embezzled,
misapplied, stolen, or obtained by fraud does not exceed $100, he shall
be fined not more than $1,000 or imprisoned not more than one year,
or both.
W .AGE .AND LABOR STANDARDS

SEc. 7. (a) All laborers and mechanics employed by contractors of
subcontractors in the construction, alteration, or repair, including
painting or decorating of buildings or other facilities in connection
with contracts or grants entered into pursuant to this Act, shall be
paid wages at not less than those prevailing on similar construction
in the locality, as determined by the Secretary of Labor in accordance
with the Davis-Bacon Act of March 3, 1931 (46 Stat. 1494), as
amended. 'V"ith respect to construction, alteration, or repair work to
which the Act of March 3, 1921 is applicable under the terms of this
section, the Secretary of Labor shall have the authority and functions
set forth in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176;
64 Stat. 1267) and section 2 of the Act of June 13,1934 (48 Stat. 948,
40 U.S. C. 27,6c).
(b) Any contract, subcontract, grant, or subgrant pursuant to this
Act, the Act of April16, 1934 ( 48 Stat. 596), as amended, or any other
Act authorizing Federal contracts with or grants to Indian organizations or for the benefit of Indians, shall require that to the greatest
extent feasible(1) preferences and opportunities for training and employment in connection with the administration of such contracts or
grants shall be given to Indians; and
(2) preference in the award of subcontracts and subgrants in
connection with the administration of such contracts or grants
shall be given to Indian organizations and to Indian-owned economic enterprises as defined in section 3 of the Indian Financing
Act of 1974 (88 Stat. 77).
CARRYOVER OF FUNDS

SEc. 8. The provisions of any other laws to the contrary notwithstanding, any funds appropriated pursuant to the Act of November 2,
1921 ( 42 Stat. 208), for any fiscal year which are not obligated and
expended prior to the begin~ing of the fiscal year succeeding the fiscal
year for which such funds were appropriated shall remain available
for obligation and expenditure during such succeeding fiscal year.
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TITLE I-INDIAN SELF-DETERMINATION ACT
SEC. 101. This title may be cited as the "Indian Self-Determination
Act".
CONTRACTS BY THE SECRETARY OF THE INTERIOR

SEc. 102. (a) The Secretary of the Interior is directed, upon the
request of any Indian tribe, to enter into.a contract or contracts with
any tribal organizaton of any such Indian tribe to plan, conduct, and
administer programs, or portions thereof, provided for in the Act
of April16, 1934 (48 Stat. 596), as amended by this Act, any other
program or portion thereof which the Secretary of the Interior is
authorized to administer for the benefit of Indians under the Act
of November 2, 1921 ( 42 Stat. 208), and any Act subsequent thereto :
Provided, however, That the Secretary may initially decline to enter
into any contract requested by an Indian tribe if he finds that: ( 1)
the service to be rendered to the Indian beneficiaries of the particular
program or function to be contracted will not be satisfactory; (2)
adequate protection of trust resources is not assured, or (3) the proposed project or function to be contracted for cannot be properly completed or maintained by the proposed contract: Provided further,
That in arriving at his finding, the Secretary shall consider whether
the tribe or tribal organization would be deficient in performance
under the contract with respect to (A) equipment, (B) bookkeeping
and accounting procedures, (C) substantive knowledge of the program to be contracted for, (D) community support for the contract,
(E) adequately trained personnel, or (F) other necessary components
of contract performance.
(b) Whenever the Se~retary declines to enter into a contract or contracts pursuant to subsection (a) of this section, he shall ( 1) state his
objections in writing to the tribe within sixty days, (2) provide to the
extent practicable assistance to the tribe or tribal organization to overcome his stated objections, and (3) provide the tribe with a hearing,
under such rules and regulations as he may promulgate, and the opportunity for appeal on the objections raised.
(c) The Secretary is authorized to requ.ire any tribe requesting that
he enter into a contract pursuant to the provisions of this title to obtain
adequate liability insurance: Provided, however, That each such policy
of insurance shall contain a provision that the insurance carrier shall
waive any right it may have to raise as a defense the tribe's sovereign
immunity from suit, but that such waiver shall extend only to claims
the amount and nature of which are within the coverage and limits of
the policy and shall not-authorize or empower such insurance carrier
to waive or otherwise limit the tribe's sovereign immunity outside or
beyond the coverage and limits of the policy of insurance.
CONTRACTS BY THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE

SEc. 103. (a) The Secretary of Health, Education, and Welfare is
directed, upon the request of any Indian tribe, to enter into a contract
or contracts with any tribal organization of any such Indian tribe to
carry out any or all of his functions, authorities, and responsibilities
under the Act of August 5, 1954 ( 68 Stat. 674), as amended : Provided,
however, That the Secretary may initially decline to enter into any
contract requested by an Indian tribe if he finds that : ( 1) the service
to be rendered to the Indian beneficiaries of the particular program
or function to be contracted for will not be satisfactory; (2) adequate
protection of trust resources is not assured; or (3) the proposed project
or function to be contracted for cannot be properly completed or main-
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tained by the proposed contract: Provided further, That the Secretary
of Health, Education, and Welfare, in arriving at his finding, shall
consider whether the tribe or tribal organization would be deficient in
performance under the contract with respect to (A) equipment, (B)
bookkeeping and accounting procedures, (C) substantive knowledge
of the program to be contracted for, (D) community support for the
contract, (E) adequately trained perso~nel, or (F) other necessary
components of contract performance.
(b) Whenever the Secretary of Health, Education, and Welfare
declines to enter into a contract or contracts pursuant to subsection (a)
of this section, he shall ( 1) state his objections in writing to the tribe
within sixty days; ( 2) provide, to the extent practicable, assistance
to the tribe or tribal organization to overcome his stated objections;
and (3) provide the tribe with a hearing, under such rules and regulations as he shall promulgate, and the opportunity for appeal on the
objections raised.
(c) The Secretary of Health, Education, and Welfare is authorized
to require any tribe requesting that he enter into a contract pursuant
to the provisions of this title to obtain adequate liability insurance:
Provided, however, That each such policy of insurance shall contain
a provision that the insurance carrier shall waive any right it may
have to raise as a defense the tribe's sovereign immunity from suit,
but that such waiver shall extend only to claims the amount and
nature of which are within the coverage and limits of the policy and
shall not authorize or empower such insurance carrier to waive or
otherwise limit the tribe's sovereign immunity outside or beyond the
coverage and limits of the policy of insurance.
GRANTS TO INDIAN TRIBAL ORGANIZATIONS

SEc. 104. (a) The Secretary of the Interior is authorized, upon the
request of any Indian tribe (from funds appropriated for the benefit
of Indians pursuant to the Act of November 2, 1921 (42 Stat. 208),
and any Act subsequent thereto) to contract with or make a grant or
grants to any tribal organization for(1) the strengthening or improvement of tribal government
(including, but not limited to, the development, improvement,
and administration of planning, financial management, or merit
personnel systems; the improvement of tribally funded programs
or activities; or the development, construction, improvement,
maintenance, preservation, or operation of tribal facilities or
resources) ;
(2) the planning, training, evaluation of other activities
designed to improve the capacity of a tribal organization to
enter into a contract or contracts pursuant to section 102 of this
Act and the additional costs associated with the initial years of
operation under such a contract or contracts;
(3) the acquisition of land in connection with items (1) and
(2) above: Provided, That in the case of land within reservation boundaries or which adjoins on at least two sides lands held
in trust by the Unite'd States for the tribe or for individual
Indians, the Secretary of Interior may (upon request of the
tribe) acquire such land in trust for the tribe; or
(4) the planning, designing, monitoring, and evaluating of
Federal programs serving the tribe.
(b) The Secretary of Health, Education, and Welfare may, in
accordance with regulations adopted pursuant to section 107 of this
Act, make grants to any Indian tribe or tribal organization for-
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(1) the development, construction, operation, prov1s1on, or
maintenanc.,e of adequate health facilities or services including
the training of personnel for such work, from funds appropriated
to the Indian Health Service for Indian health services or Indian
health facilities; or
(2) planning, training, evaluation or other activities designed
to Improve the capacity of a tribal organization to enter into a
contract or contracts pursuant to section 103 of this Act.
(c) The provisions of any other Act notwithstanding, any funds
made available to a tribal organization under grants pursuant to this
section may be used as matching shares for any other Federal grant
programs which contribute to the purposes for which grants under
this section are made.
PERSONNEL

SEc. 105. (a) Section 3371(2) of chapter 33 of title 5, United States
Code, is amended ( 1) by deleting the word "and" immediately after
the semicolon in clause (A); (2) by deleting the period at the end of
clause (B) and inserting in lieu thereof a semicolon and the word
"and"; and (3) by adding at the end thereof the following new clause:
"(C) any Indian tribe, band, nation, or other organized group
or community, including any Alaska Native village as defined in
the Alaska Native Claims Settlement Act ( 85 Stat. 688), which
is recognized as eligible for the special programs and services
provided by the United States to Indians because of their status
as Indians and includes any tribal organization as defined in section 4 (c) of the Indian Self-Determination and Education
Assistance Act."
(b) The Act of August 5, 1954 (68 Stat. 674), as amended, is further amended by adding a new section 8 after section 7 of the Act,
as follows:
"SEc. 8. In accordance with subsection (d) of section 214 of the
Public Health Service Act (58 Stat. 690}, as amended, upon the request
of any Indian tribe, band, group, or community, commissioned officers
of the Service may be assigned by the Secretary for the purpose of
assisting such 'Indian tribe, group, band, or community in carrying
out the provisions of contracts with, or grants to, tribal organizations
pursuant to section 102, 103, or 104 of the Indian Self-Determination
and Education Assistance Act".
(c) Paragraph ( 2) of subsection (a) of section 6 of the Military
Selective Service Act of 1967 (81 Stat.100), as amended, is amended by
inserting after the words "Environmental Science Services Administration" the words "or who are assigned to assist Indian tribes, groups,
bands, or communities pursuant to the Act of August 5, 1954 (68 Stat.
674), as amended".
(d) Section 502 of the Intergovernmental Personnel Act of 1970 ( 84
Stat. 1909, 1925) is amended( 1) by deleting the word "and" after paragraph ( 3) ;
( 2) by deleting the period after paragraph ( 4) and inserting in
lieu thereof a semicolon and the word "and"; and
( 3) by adding at the el).d thereof the following new paragraph:
" ( 5) Notwithstanding the population requirements of section
203 (a) and 303 (c) of tliis Act, a 'local government' and a 'general local government' also mean the recognized governing body
of an Indian tribe, band, pueblo, or other organized group or community, including any Alaska Native village, as defined in the
Alaska Native Claims Settlement Act (85 Stat. 688), which performs substantial governmental functions. The requirements of
sections 203 (c) and 303 (d) of this Act, relating to reviews by the
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Governor of a State, do not apply to grant applioations from the
governing body of an Indian tribe, although nothing in this Act
is intended to discourage or prohibit voluntary communication
and cooperation between Indian tribes and State and local
governments."
(e) Notwithstanding any other law, executive order, or administrative regulation, an employee serving under an appointment not limited
to one year or less who leaves Federal employment to be employed by
a tribal organization on or before December 31, 1985, in connection
with governmental or other activities which are or have been performed by employees in or for Indian communities is entitled, if the
employee and the tribal organization so elect, to the following:
(1) To retain coverage, rights, and benefits under subchapter I
of chapter 81 ("Compensation for Work Injuries") of title 5,
United States Code, and for this purpose his employment with
the tribal organization shall be deemed employment by the United
States. However, if an injured employee, or his dependents in
case of his death, receives from the tribal organization any payment (including an allowance, gratuity, payment under an insurance policy for which the premium is wholly paid by the tribal
organization, or other benefit of any kind) on account of the same
injury or death, the amount of that payment shall be credited
against any benefit payable under subchapter I of chapter 81 of
title 5, United States Code, as follows:
(A) payments on account of injury or disability shall be
credited against disability compensation payable to the
injured employee; and
(B) payments on account of death shall be credited against
death compensation payable to dependents of the deceased
employee.
(2) To retain coverage, rights, and benefits under chapter 8:)
("Retirement") of title 5, United States Code, if necessary
employee deductions and agency contributions in payment for
coverage, rights, and benefits for the period of employment with
the tribal organization are currently deposited in the Civil Service
Retirement and Disability Fund (section 8348 of title 5. Fnited
States Code) ; and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed creditable
service under section 8332 of title 5, United States Code. Days of
unused sick leave to the credit of an employee under a formal
leave system at the time the employee leaves Federal employment
to be employed by a tribal organization remain to his credit for
retirement purposes during covered service with the tribal
organization.
(3) To retain coverage, rights, and benefits under chapter 8~
("Health Insurance") of title 5, United States Code, if necessars
employee deductions and agency contributions in payment for
the coverage, rights, and benefits for the period of employment
with the tribal organization are currently deposited in the
Employee's Health Benefit Fund (section 8909 of title 5, United
States Code) ; and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed service as
an employee under chapter 89 of title 5, United States Code.
( 4) To retain coverage, rights, and benefits under chapter 87
("Life Insurance") of title 5, United States Code, if necessary
employee deductions and agency contributions in payment for
the coverage, rights, and benefits for the period of employment
with the tribal organizations are currently deposited in the
Employee's Life Insurance Fund (section 8714 of title 5, United
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States Code) ; and the period during which coverage, rights, and
benefits are retained under this paragraph is deemed service as
an employee under chapter 87 of title 5, United States Code.
(f) Durmg the period an employee is entitled to the coverage,
rights, and benefits pursuant to the preceding subsection, the tribal
organization employmg such employee shall deposit currently in the
appropriate funds the employee deductions and agency contributions
required by paragraphs ( 2), ( 3), and (4) of such preceding subsection.
(g) An employee who is employed by a tribal organization under
subsection (e) of this section and such tribal organization shall make
the election to retain the coverages, rights, and benefits in paragraphs
( 1), ( 2), ( 3), and ( 4) of such subsection (e) before the date of his
employment by a tribal organization. An employee who is employed
by a tribal organization under subsection (e) of this section shall continue to be entitled to the benefits of such subsection if he is employed
by another tribal organiz!lltion to perform service in activities of the
type described in such subsection.
(h) For the purposes of subsections (e), (f), and (g) of this section, the term "employee" means an employee as defined in section
2105 of title 5, United States Code.
(i) The President may prescribe regulations necessary to carry out
the provisions of subsections (e), (f), (g), and (h) of this section
and to protect and assure the compensation, retirement, insurance,
leave, reemployment rights, and such other similar civil service
employment rights a..'l he finds appropriate.
(j} An:ything in sections 205 and 207 of title 18, United States Code
to the contrary notwithstanding, officers Rnd employees of the United
States assigned to an Indian tribe as authorized under section 3372
of title 5, United States Code, or section 2072 of the Revised Statutes
(25 U.S.C. 48) and former officers and employees of the United States
employed by Indian tribes may act as agents or attorneys for or appear
on behalf of such tribes in connection wth any matter pending before
any department, agency, court, or commission, includmg any matter
in which the United States is a party or has a direct and substantial
interest: Provided, That each such officer or employee or former officer
or employee must advise in writing the head of the department, agency,
court, or commission with which he is dealing or appearing on behalf
of the tribe of any personal and substantial involvement he may have
had as an officer or employee of the United States in connection with
the matter involved.
ADMINISTRATIVE PROVISIONS

SEc. 106. (a) Contracts with tribal organizations pursuant to sections 102 and 103 of this Act shall be in accordance with all Federal
contracting laws and regulations except that, in the discretion of the
appropriate Secretary, such contracts may be negotiated without
advertising and need not conform with the provisions of the Act of
August 24, 1935 (49 Stat. 793), as amended: Provided, That the appropriate Secretary may waive any provisions of such contracting laws
or regulations which he determines are not appropriate for the purposes of the contract involved or inconsistent with the provisions of
this Act.
(b) Payments of any grants or under any contracts pursuant to
section 102, 103, or 104 of this Act may be made in advance or by way
of reimbursement and in such installments and on such conditions as
the appropriate Secretary deems necessary to carry out the purposes
of this title. The transfer of funds shall be scheduled consistent with
program requirements and applicable Treasury regulations, so as to
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minimize the time elapsing between the transfer of such funds from
the United States Treasury and the disbursement thereof by the tribal
organization, whether such disbursement occurs prior to or subsequent
to such transfer of funds. Tribal organizations shall not be held
accountable for interest earned on such funds, pending their disbursement by such organization.
(c) Any contract requested by a tribe pursuant to sections 102 and
103 of this Act shall be for a term not to exceed one year unless the
appropriate Secretary determines that a longer term would be advis-'
able: Provided, That such term may not exceed three years and shall be
subject to the availability of appropriations: Provided, furthe-r, That
the amounts of such contracts may be renegotiated annually to reflect
factors, including but not limited to cost increases beyond the control
of a tribal organization.
(d) Notwithstanding any provision of law to the contrary, the
appropriate Secretary may, at the request or consent of a tribal organi2iation, revise or amend any contract or grant made by him pursuant
to section 102, 103, or 10-! of this Act with such organization as necessary to carry out the purposes of this title: Provided, however, That
whenever an Indian tribe requests retrocession of the appropriate
Secretary for any contract entered into pursuant to this Act, such
retrocession shall become effective upon a date specified by the appropriate Secretary not more than one hundred and twenty days from the
date of the request by the tribe or at such later date as may be mutually agreed to by the appropriate Secretary and the tribe.
(e) In connection with any contract or grant made pursuant to section 102, 103, or 104 of this Act, the appropriate Secretary may permit
a tribal organization to utilize, in carrying out such contract or grant,
existing school buildings, hospitals, and other facilities and all equipment therein or appertaining thereto and other personal property
owned by the Government within his jurisdiction under such terms and
conditions as may be agreed upon for their use and maintenance.
(f) The contracts authorized under sections 102 and 103 of this Act
and grants pursuant to section 104 of this Act may include provisions
for the performance of personal services which would otherwise be
performed by Federal employees including, but in no way limited to,
functions such as determination of eligibility of applicants for assistance, benefits, or services, and the extent or amount of such assistance,
benefits, or services to be provided and the provisions of such assistance, benefits, or services, all in accordance with the terms of the contract or grant and applicable rules and regulations of the appropriate
Secretary : Provided, That the Secretary shall not make any contract
which would impair his ability to discharge his trust responsibilities to
any Indian tribe or individuals.
(g) Contracts and grants with tribal organizations pursuant to sections 102, 103, and 104 of this Act and the rules and regulations adopted
by the Secretaries of the Interior and Health, Education, and 'Vel£are
pursuant to section 107 of this Act shall include provisions to assure
the fair and uniform provision by such tribal organizations of the
services and assistance they provide to Indians under such contracts
and grants.
(h) The amount of funds provided under the terms of contracts
entered into pursuant to sections 102 and 103 shall not be less than the
appropriate Secretary would have otherwise provided for his direct
operation of the programs or portions thereof for the period covered
by the contract: Provided, That any savings in operation under such
contracts shall be utilized to provide additonal services or benefits
under the contract.
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PROMULGA'l'ION OF RULES AND REGULA'l'IONS

SEc. 107. (a) The Secretaries of the Interior and of Health, Education, and Welfare are each authorized to perform any and all acts
and to make such rules and regulations as may be necessary and proper
for the purposes of carrying out the provisions of this title.
(b) ( 1) Within six months from the date of enactment of this Act,
the Secretary of the Interior and the Secretary of Health, Education,
and 'V"elfare shall each to the extent practicable, consult with national
and regional Indian organizations to consider and formulate appropriate rules and regulations to implement the provisions of this title.
(2) Within seven months from the date of enactment of this Act,
the Secretary of the Interior and the Secretary of Health, Education,
and Welfare shall each present the proposed rules and regulations to
the Committees on Interior and Insular Affairs of the United States
Senate and House of Representatives.
(3) 'V"ithin eight months from the date of enactment o£ this Act,
the Secretary of the Interior and the Secretary of Health, Education, and Welfare shall publish proposed rules and regulations in
the Federal Register for the purpose of receiving comments from
interested parties.
( 4) Within ten months from the date of enactment o£ this Act,
the Secretary o£ the Interior and the Secretary o£ Health, Education,
and Welfare shall promulgate rules and regulations to implement the
provisions o£ this title.
(c) The Secretary o£ the Interior and the Secretary o£ Health,
Education, and Welfare are authorized to revise and amend any rules
or regulations promulgated pursuant to this section: Provided, That
prior to any revision or amendment to such rules or regulations, the
respective Secretary or Secretaries shall present the proposed revision
or amendment to the Committees on Interior and Insular Affairs of
the United States Senate and House o£ Representatives and shall, to
the extent practicable, consult with appropriate national or regional
Indian organizations and shall publish any proposed revisions in the
Federal Register not less than sixty days prior to the effective date
o£ such rules and regulations in order to provide adequate notice to,
and receive comments £rom, other interested parties.
REPORTS

SEc. 108. For each fiscal year during which an Indian tribal organization receives or expends funds pursuant to a contract or grant under
this title, the Indian tribe which requested such contract or grant shall
submit to the appropriate Secretary a report including, but not limited
to, an accounting o£ the amounts and purposes for which Federal
funds were expended, information on the conduct o£ the program or
service involved, and such other information as the appropriate Secretary may request.
RE.\SSUMPTION OF PROGRAMS

SEc. 1C9. Each contract or grant agreement entered into pursuant to
sections 102, 103, and 104 o£ this Act shall provide that in any case
where the appropriate Secretary determines that the tribal organization's performance under such contract or grant agreement involves
( 1) the violation o£ the rights or endangerment o£ the health, safety,
or welfare o£ any persons; or (2) gross negligence or mismanagement
in the handling or use o£ funds provided to the tribal organization
'pursuant to such contract or grant agreement, such Secretary may,
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under regulations prescribed by him and after providing notice and
hearing to such tribal organization, rescind such contract or grant
agreement 1and assume or resume control or operation of the program,
activity, or service involved if he determines that the tribal organization has not taken corrective action as prescribed by him: Provided,
That the appropriate Secretary may, upon notice to ~a tribal organization, immediately rescind a contract or grant and resume control or
operation of a program, activity, or service if he finds that there is an
immediate threat to safety and, in such cases, he shall hold a hearing on
such action within ten days thereof. Such Secretary may decline to
enter into a new contract or grant agreement and retain control of such
program, activity, or service until such time as he is satisfied that the
violations of rights or end,angerment of health, safety, or welfare
which necessitated the rescission has been corrected. Nothing in this
section shall be construed as contravening the Occupational Safety
and Health Act of 1970 ( 84 Stat. 1590), as amended (29 U.S.C. 651).
EFFECT ON EXISTING RIGHTS
SEc. 110. Nothing in this Act shall be construed as(1) affecting, modifying, diminishing, or otherwise impairing
the sovereign immunity from suit enjoyed by an Indian tribe; or
(2) authorizing or requiring the termination of any existing
trust responsibility of the United States with respect to the Indian
people.
TITLE II-THE INDIAN EDUCATION ASSISTANCE ACT
SEc. 201. This title may be cited as the "Indian Education Assistance
Act".
PART A-EoucATION OF INDIANs IN PUBLIC ScHooLs
SEC. 202. The Act of April 16, 1934 ( 48 Stat. 596), as amended, is
further amended by adding at the end thereof the following new
sections:
"SEc. 4. The Secretary of the Interior shall not enter into any contract for the education of Indians unless the prospective contractor
has submitted to, and has had approved by the Secretary of the Interior, an education plan, which plan, in the determination of the Secretary, contains educational objectives which adequately address the
educational needs of the Indian students who are to be beneficiaries of
the contract and assures that the contract is capable of meeting such
objectives: Pro1'ided, That where students other than Indian students
participate in such programs, money expended under such contract
shall be prorated to cover the participation of only the Indian students.
"SEc. 5. (a) Whenever a school district affected by a contract or contracts for the education of Indians pursuant to this Act has a local
school board not composed of a majority of Indians, the parents of
the Indian children enrolled in the school or schools affected by such
contract or contracts shall elect a local committee from among their
number. Such committee shall fully participate in the development
of, and shall have the authority to approve or disapprove programs
to be conducted under such contract or contracts, and shall carry out
such other duties, and be so structured, as the Secretary of the Interior
shall by regulation provide: Provided, however, That, whenever a local
Indian committee or committees established pursuant to section 305
(b) (2) (B) (ii) ofthe Act of June 23, 1972 (86 Stat. 235) or an Indian
advisory school board or boards established pursuant to this Act prior
to the date of enactment of this section exists in such school district,
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such committee or board may, in the discretion of the affected tribal
governing body or bodies, be utilized for the purposes of this section.
"(b) The Secretary of the Interior may, in his discretion, revoke
any contract if the contractor fails to permit a local committee to
perform its duties pursuant to subsection (a).
"SEc. 6. Any school district educating Indian students who are
members of recognized Indian tribes, who do not normally reside in
the State in which such school district is located, and who are residing
in Federal boarding facilities for the purposes of attending public
schools within such district may, in the discretion of the Secretary
of the Interior, be reimbursed bl him for the full per capita costs of
educating such Indian students.'
SEC. 203. After conferring with persons competent in the field of
Indian education, the Secretary, in consultation with the Secretary
of Health, Education, and Welfare, shall prepare and submit to the
Committees on Interior and Insular Affairs of the United States Senate
and House of Representatives not later than October 1, 11975, a report
which shall include:
(1) a comprehensive analysis of the Act of April16, 1934 (48
Stat. 596), as amended, including( A) factors determining the allocation of funds for the
special or supplemental educational programs of Indian
students and current opera.ting expenditures;
(B) the relationship of the Act of April16, 1934 ( 48 Stat.
596), as amended, to( i) title 'I of the Act of September 30, 1950 ( 64 Stat.
1100), as amended; and
(ii) the Act of April 11, 1965 (79 Stat. 27), as
amended; and
(iii) title IV of the Act of June 23, 1972 (86 Stat.
235}; and
(tv) the Act of September 23, 1950 (72 Stat. 548), as
amended.
(2) a specific program to meet the special educational needs of
Indian children who attend public schools. Such program shal1
- include, but need not be limited to, the following:
(A) a plan for the equitable distribution of funds to meet
the special or supplemental educational needs of Indian children and, where necessary, to provide general operating expenditures to schools and school districts ~ducating Indian
children; and
(B) an estimate of the cost of such pro~m;
(3) detailed legislative recommendations to Implement the program prepared pursuant to cla,use (2); and
(4) a specific program, together with detailed legislative recommendations, to assist the development and administration of
Indian-controlled community colleges.
PART

B-ScHooL CoNsTRuCTioN

SEC. 204. (a) The SecretQ.ry is authorized to enter into a contract or
contracts with any State education a~ency or school district for the
purpose of assisting such agenc;v or district in the acquisition of sites
for, or the construction, acquisitiOn, or renovation of facilities (including all necessary equipment) in school districts on or adjacent to or in
close proximity to any Indian reservation or other lands held in trust
by the United States for Indians, if such facilities are necessary for
the education of Indians residing on any such reservation or lands.
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(b) The Secretary may expend not less than 75 per centum of such
funds as are authorized and appropriated pursuant to this part B on
those projects which meet the eligibility requirements under subsections (a) and (b) of section 14 of the Act of September 23, 1950
(72 Stat. 548), as amended. Such funds shall be allocated on the basis
of existing funding priorities, if any,-established by the United States
Commissioner of Education under subsections (a) and (b) of section
14 of the Act of September 23, 1950, as amended. The United States
Commissioner of Education is directed to submit to the Secretary,
at the beginning of each fiscal year, commencing with the first full
fiscal year after the date of enactment of this Act, a list of those projects eligible· for funding under subsections (a) and (b) of section 14
of the Act of September 23, 1950, as amended.
(c) The Secretary may expend not more than 25 per centum of
such funds as may be authorized and appropriated pursuant to this
part B on any school eligible to receive funds under section 208 of
this Act.
(d) Any contract entered into by the Secretary pursuant to this section shall contain provisions requiring the relevant Sta.te educational
agency t(}-(1) provide-Indian students attending any such facilities constructed, acquired, or renovated, in whole or in part, from funds
made available pursuant to this section with standards of education not less than those provided non-Indian students in the school
district in which the f·acilities are situated; and
(2) meet, with respect to such facilities, the requirements of
the State and local building codes, and other building standards
set by the State educational agency or school district for other
public school facilities under its jurisdiction or control or by the
local government in the jurisdiction within which the facilities
are situated.
(e) The Secretary shall consult with the entity designated pursuant
to section 5 of the Act of April16, 1934 ( 48 Stat. 596), as amended by
this Act, and with the governing body of any Indian tribe -or tribes
the educational opportunity for the members of which will be significantly affected by any contract entered into pursuant to this section.
Such consultation shall be advisory only, but shall occur prior to the
entering into of any such contract. The foregoing provisions of this
subsection shall not be applicable where the application for a contract
pursuant to this section IS submitted by an elected school board of
which a majority of its members are Indians.
.
(f) Within nmety days following the expiration of the three year
period following the date of the enactment of this Act, the Secretary
shall evaluate the effectiveness of the program pursuant to this section
and transmit a report of such evaluation to the Congress. Such report
shall include(1) an analysis of construction costs and the impact on such
costs of the provisions of subsection (f) of this section and the
Act of March 3, 1921 (46 Stat. 1491), as amended;
(2} a description of the working relationship between the
Department of the Interior and the Department of Health, Education, and Welfare including any memorandum of understanding
in connection with the acquisition of data pursuant to subsection
. (b) of this section;
.
(3) projections of the Secretary of future construction needs
of the public schools serving Indian children residing on or adjacent to Indian reservations;
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( 4) a description of the working relationshif of the Department
of the Interior with local or State ~ducationa agencies in connection with the contracting for construction, acqmsition, or renovation of school facilities pursuant to this section; and
( 5) the recommendations of the Secretary with respect to the
transfer of the responsibility for administering subsections (a)
and (b) of section 14 of the Act of September 23 1950 (IT2 Stat.
548), as amended, from the Department of Heaith, Education,
and Welfare to the Department of the Interior.
(g) For the purpose of carrying out the provisions of this section,
there is authorized to be appropriated the sum of $35,000,000 for the
fiscal year ending June 30, 1974; $35,000,000 for each of the four
succeeding fiscal years; and thereafter, such sums as may be necessary,
all of such sums to remain available until expended.
PART C-GENERAL PROVISIONS

SEc. 205. No funds from any grant or contract pursuant to this title
shall be made available to any school district unless the Secretary is
satisfied that the quality and standard of education, including facilities and auxiliary services, for Indian students enrolled in the schools
of such district are at least equal to that :{>rovided all other students
from resources, other than resources proVIded in this title, available
to the local school district.
SEc. 206. No funds from any contract or grant pursuant to this
title shall be made available by any Federal agency directly to other
than public agencies and Indian tribes, institutions, and organizations :
Provided, That school districts, State education agencies, and Indian
tribes, institutions, and organizations assisted by this title may use
funds provided herein to contract for necessary services with any
appropriate individual, organization, or corporation.
SEc. 207. (a) ( 1) Within six months from the date of enactment of
this Act, the Secretary shalJ, to the extent praeti~ consult with
national and regional Indian organizations with experiences in Indian
education to consider and formulate appropriate rules and regulations
to implement the provisions of this title.
(2) Within seven months from the date of enactment of this Act,
the Secretary shall present the proposed rules and regulations to the
Committees on Interior and Insular Affairs of the United States
Senate and House of Representatives.
( 3) Within eight months from the date of enactment of this Act, the
Secretary shall publish proposed rules and regulations in the Federal
Register for the purpose of receiving comments from interested parties.
( 4) Within ten months from th_e date of enactment of this Act, the
Secretary shall promulgate rules and regulations to implement the
provisions of this title.
(b) The Secretary is authorized to revise and amend any rules or
regulations promulgated pursuant to subsection (a) of this section:
Provided, That _prior to any revision or amendment to such rules or
regulations the Secretary shall, to the extent practicable, consult with
appropriate national and regional Indian organizations, and shall
publish any proposed revisions in the Federal Register not less than
sixty days prior to the effective date of such rules and regulations in
order to provide adequate notice to, and receive comments from, other
interested parties.
SEc. 208. The Secretary is authorized and directed to provide funds,
pursuant to this Act; the the Act of April16, 1934 (48 Stat. 596), as
amended; or any other authority granted to him to any tribe or tribal
organization which controls and manages any previously private
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school. The Secretary shall transmit annually to the Committees on

Interior and Insular Aft'airs of the United States Senate and House
of Representatives a report on the educational assistance program
conducted pursuant to this seetion.
SEC. 209. The assistance provided in this Act for the education of
Indi.o.us in the public schools of any State is in addition and supplemental to assistance provided under title IV of the Act of June 23, 1972
(86 Stat. 235).
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STATEMEUT BY 'rd'S PRESIDEnT
signed into lawS. 1017, the Indian
and Education Assistance Act. My
Administration is committed to furthering the self·
determination of Indian communities without terminating
the special relationships between the Federal Government
and.the Indian people.
Ihave

Self~Determination

The Congress is to be congratulatej for its passage
of this legislation. It will enhance our efforts to
implement this policy of Indian self-determination.
Title I of this act gives the permanence and stature
of law to the objective of my Administration of allowing
indeed encouragin$ -- Indian tribes to operate programs
serving them under contract to the Federal Government.
Furthermore, with the passage of this act~ Indian com
munities and their leaders now share with the Federal
Government the responsibility for the full realization
of this objective. It will be through the initiatives
of InJian communities that the authorities provided in
this Act will be implementej. I urge these communities
to make the fullest possible use of them and pledge the
support of this Administration.
In addition to making this kind of contracting a
the act does much to make it feasible and practical.

right~

For example; it authorizes the Dureau of Indian
Affairs to make grants to tribal organizations to help
them develop the abilities of potential workers --· through
training and other means -·· to operate these programs. At
the request of the tribe: it also allows Federal employees
who work in programs transferred to tribal operation to
continue working without losing Fe:le:::"al fringe benefits.
thus making it possible for the tribe to begin operation
with a nucleus of experienced employees.
The granting ~uthority provided in this act can
also be used to strengthen tribal governments and tribally
funded programs.
Title II, the Indian Education Assistance Act, amends
the Johnson· 0 ~~!alley Act to give the Indian community a
stronger role in approving or disapproving the use of
funds for children in public schools. It also provides
for better planning in the use of t~ese funds to meet the
educational needs of the Indian students.
The enactment of this legislation marks a milestone
for Indian people. It will enable this Administration to
work more closely and effectively with the tribes for the
betterment of all the Indian people by assisting them in
meeting goals they themselves have set.
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K.R. 15322 -:- /

B~R. 15977 .~
H.R. 16oJ+5 V .
. H~. l.62l.5 V"
wt:B. 165~, /

H.R. l.692Y. /
H.R. 17010V/
H.R. l7ol.5 V
B.B. l7o85./

B.R.
H.B.
B.R.
H.R.
B.R.

17%68/

17558r/.
17597~

17628
17655

13022

13296 ,/'
13869,/

14449i/V~
1.4461

Please 1rt the President have repcxrts a.I¥1 recoumendations as to the
approval. of these billa as soon as possible.

Robert D. Linder

Chief' Executive Clerk
The Honorable Rcy L. Ash

Director
01'f':!.ce of Management · a.n:l Budget
1-Tashington, D. C.

