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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

December 20, 1974 

THE ~RES,iENT 
KEN~ 
Enrolled Bill H.R. 7730 

ACTION 

Last Day: December 23 

San Carlos Mineral Strip Purchase 

Attached for your consideration is H.R. 7730, sponsored 
by Representative Udall and three others, which would 
authorize the Secretary of the Interior to purchase 
property located within the San Carlos Mineral Strip 
in the State of Arizona. 

OMB recommends approval and provides you with additional 
background information in its enrolled bill report (Tab A). 

Max Friedersdorf and Phil Areeda both recommend approval. 

RECOMMENDATION 

That you sign H.R. 7730 (Tab B) 

Digitized from the White House Records Office: Legislation Case Files at the Gerald R. Ford Presidential library
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

DEC 11 Wf 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill H.R. 7730 - San Carlos Mineral 
Strip Purchase 

Sponsor - Rep. Udall (D) Arizona and 3 others 

Last Day for Action 

December 23, 1974 - Monday 

Purpose 

Directs the Secretary of the Interior to purchase certain 
property located within the San Carlos Mineral Strip in 
the State of Arizona. 

Agency Recommendations 

Office of Management and Budget 

Department of the Interior 
Department of Agriculture 
Department of Justice 

Discussion 

Approval 

No objection 
No objection 
Defers to Interior 

and Agriculture 

The so-called San Carlos Mineral Strip comprises some 
232,000 acres within the San Carlos Indian Reservation in 
the State of Arizona. Originally a part of the Reservation, 
this land became property of the Federal Government in 1896 
pursuant to an agreement with the tribe under which the 
United States agreed to pay the tribe for the net proceeds 
from the Strip's mineral development. Over the period that 
the United States held the land, homesteading was incorrectly 
allowed and grazing permits were issued to ranchers. Very 
little mineral development actually took place. 
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The San Carlos Mineral Strip was returned to the tribe in 
1969, but by that time 8,000 acres had been purchased by 
non-Indians for use as ranches, and some 200,000 acres were 
being used for grazing under permits held by these landowners. 
In 1973, after 3 years' notice, the tribe terminated all grazing 
privileges on these lands, thus significantly lessening the 
value of the base ranches. 

H.R. 7730 would direct the Secretary of the Interior to 
purchase within the San Carlos Mineral Strip (1) all privately
owned real property and (2) all permanent range improvements, 
taking title thereto in trust for the San Carlos Apache Indian 
Tribe. The Secretary would be required to make a "fair 
determination of compensation" for any property acquired on the 
basis of appraisals and other evidence which he deems necessary 
for such determination. The enrolled bill would authorize 
appropriations of not to exceed $3,000,000 although compensation 
to any person could not exceed $300,000. 

In reporting to the Congress on this legislation, Interior 
and Agriculture both opposed enactment because the bill would 
establish two undesirable precedents. First, it could lead 
to a wholesale program of purchasing Indian reservation 
inholdings. Second, it would violate the traditional Federal 
policy against compensation for improvements made on range 
lands. 

However, in its report on H.R. 7730, the Senate Interior 
Committee refuted the first precedent argument on the basis 
that numerous laws exist which authorize the purchase by the 
United States of inholdings within Indian reservations. 
Moreover, the Committee stated that because the Federal 
Government "acted contrary to law in disposing of the land" 
(by allowing homesteading), then it should "correct its mistake 
in law by purchasing back these inholdings at today's prices." 
Similarly, with respect to the surface improvements, the 
Committee argued that: 

"The facts concerning the San Carlos Mineral Strip 
situation are so unique ••• " (unlawful homesteading) 
" ••• as to warrant the improvements purchase ••• 
the Committee is certain that the uniqueness of these 
facts gives assurance that H.R. 7730, as amended, could 
never serve as a precedent to undermine existing law 
and policy." 
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In its views letter on the enrolled bill, Interior expresses 
no objection to the purchase of privately-owned property 
within the Mineral Strip because: 

" ••• there are equities in favor of the ranchers 
because of the error committed by the United States 
in opening the lands to homesteading. Purchasing 
the privately-owned land would provide some 
compensation to the ranchers and it would return 
the land to the Indians that never should have been 
opened to homesteading." 

With regard to the compensation for range improvements, 
Interior continues to believe that this would "conflict with 
well-established policy against such compensation" although 
because of the unusual facts in this case it would "set only 
a narrow precedent" which would "not seriously affect our 
range management policies." Interior concludes that: 

"Approval of this bill would end years of negotiating 
between the tribe, the ranchers, the Congress and the 
Administration to develop remedial legislation and it 
would solve a problem for which the Federal Government 
is largely the cause. Accordingly, we would have no 
objection to approval of the bill." 
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On balance, we concur with Interior's analysis and conclusion. 

Enclosures 

tj/vf£?1-~ 
Assistant Director for 
Legislative Reference 



--..--------~~ __. ,... -----
• 

THE WHI1'E -:." :H0USE . . . 

ACTION MEMORANDlJM 

Date: Dec.U.r 17, 1974 

WASHINGTON ': 

FOR ACTION: '~ke Duval ~ 
·Bill Ti.Daona......,..-~ 
Phil Areeda ~ 

FROM THE STAFF SECRETARY 

DUE: Date: Priday, December 20 

SUBJECT: 

Time: 7:00 p.m. 

cc (for information): W~IMD Henclrika 
Jerry Jones 

Time: 11:00 a.a. 

Enrolled Bill H.R. 7730 - San CArlos 
Mineral Strip Purchase 

ACTION RE0t$STED: 

- - For Necessary Action -X-- For Your Recommendations 

-- Prepare Agenda and Brief __ Draft Reply 

X _ _ For Your Co~ments __ Draft Remarks 

REMARKS: 

'1eaae return to Judy Johnston, Ground Ploor, West 11'in9 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or if you anticipate Q 

delay in submitting the :z:equired material, pleas& 
telephone the Staff ~:retary immediately. 

... ' 1!~'111>)1. 

K. 'R. COLE, JR. 
For the Preside~ 



THE WHITE HO.USE 

ACTION MEMORANDUM WASHINGTON. LOG NO.: 786 

Date: December 17, 1974 Time: 7:00 p.m. 

FOR ACTION: Mike Duval/ 
Bill Timmons 
Phil Areeda 

cc (for information): Warren Hendriks 
Jerry Jones 

FROM THE STAFF SECRETARY 

DUE: Date: Friday, December 20 Time: 11 : 0 0 a • m. 

SUBJECT: 
Enrolled Bill H.R. 7730 - San Carlos 

Mineral Strip Purchase 

ACTION REQUESTED: 

-- For Necessary Action ..x.._ For Your Recommendations 

__ Prepare Agenda and Brief __ Draft Reply 

X __ For Your Comments -- Draft Remarks 

REMARKS: 

Please return to Judy Johnston, Ground 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or if you anticipate a 
delay in submitting the required material, please 
telephone the Staff Secretary immediately. 

Warren K. Hendriks 
For the Preside:It 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

December 18, 1974 

WARREN HENDRIKS 

MAX L. FRIEDERSDORF """", 6 • 
Action Memorandum Log No .. 786 
Enrolled Bill H.R. 7730 - San Carlos 
Mineral Strip Pur 

The Office of Legislative Affairs cone rs in the attached proposal 
and has no additional recommendations. 

Attachment 



THE WHITE HOUSE 

ACTION ~IE:-..IORA:\DCl\1 \.JAsHINGTON LOG NO.: 786 

Dale: December 17, 1974 

FOR ACTION: Mike Duval 
Bill Timmons . 
Phil Areeda V 

FROM THE STAFF SECRETARY 

• DUE: Date: Friday, December 20 

SUBJECT: 

Time: 7 : 0 0 p • m • 

cc (for information): Warren Hendriks 
Jerry Jones 

Time: 11 : 0 0 a • m • 

Enrolled Bill H.R. 7730 - San Carlos 
Mineral Strip Purchase 

ACTION REQUESTED: 

-- For Necessary Action -X-- For Your Recommendations 

__ Prepare Agenda and Brie£ _·_·- Droft Reply 

x __ For Your Comments -- Draft Remarks 

REMARKS: 

Please return to Judy Johnston, Ground Floor, West Wing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questio:-ts or if you anticipafe a 
delay in submitting the requi1ed maieric.l, please 
telephor,e the Staff Secrctc.ry imm9diately. 

Warren K. Hendriks 
lor th<> -o 1 ·- - res-t!a:1t 



United States Department of the Interior 

Dear Mr. Ash: 

OFFICE OF THE SECRETARY 
WASHINGTON, D.C. 20240 

DEC 1 6 1974 

This responds to your request for the views of this Department on 
H.R. 7730, an enrolled bill "To authorize the Secretary of the Interior 
to purchase property located within the San Carlos Mineral Strip." 

We would have no objection to the President's approval of the enrolled 
bill. 

H.R. 7730, as enrolled, would direct the Secretary of the Interior to 
purchase all privately-owned land within the San Carlos Mineral Strip, 
taking title thereto in trust for the San Carlos Apache Indian Tribe. 
The Secretary would also be directed to purchase from the owners all 
permanent range improvements placed under the authority of a permit on 
lands restored to the San Carlos Apache Indian Tribe. The bill authorizes 
to be appropriated $3 millibn for the purposes of the Act, it limits 
compensation to $300,000 per person, and it requires the Secretary to 

·.determine the compensation in each case. 
/}. 
I The San Carlos Mineral Strip was ceded by the San Carlos Apache Indians 

to the United States in 1896 because the land was believed to be 
valuable for coal. The United States agreed to pay the net proceeds 
from mineral development to the Tribe and the United States was author
ized to patent lands within the Strip under the mining law only. The 
United States incorrectly opened the land to homesteading and in 1936 
a decision was made to issue grazing permits to the ranchers. In 1969 
the Mineral Strip was restored to the Tribe subject to valid existing 
rights. The Tribe subsequently notified the ranchers that all grazing 
permits would be cancelled. This action has naturally worked a hardship 
on the ranchers. 

In essence, the legislation directs the Secretary to make two purchases. 
It directs him to purchase the privately-owned property within the Mineral 
Strip and it directs him to reimburse ranchers for improvements made under 
grazing permits on lands within the Mineral Strip. We have no objection 
to the former. We recognize that there are equities in favor of the 
ranchers because of the error committed by the United States in opening 
the lands to homesteading. Purchasing the privately-owned land would 
provide some compensation to the ranchers and it would return land to 
the Indians that never should have been opened to homesteading. 

Save Energy and You Serve A me rica! 



We do not favor compensating the ranchers for improvements made on the 
range lands. It would conflict with well-established policy against 
such compensation. However, because of the unusual facts in this case, 
compensation for range improvements would set only a narrow precedent 
in the event future private legislation directing the same compensation 
is introduced. Therefore, although we would prefer that Congress had 
deleted this requirement, we feel that it would not seriously affect· 
our range management policies. 

Approval of this bill would end years of negotiating between the Tribe, 
the ranchers, the Congress and the Administration to develop remedial 
legislation, and it would solve a problem for which the Federal Government 
is .largely the cause. Accordingly, we would have no objection to approval 
of the bill. 

Honorable Roy L. Ash 
Director 
Office of Management and Budget 
Washington, D. C. 20503 

Secretary of the Interior 
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DEPARTMENT OF AGRICULTURE 
OFFICE OF THE SECRETARY 

WASHINGTON,D.C.20250 

Honorable Roy L. Ash 
Director, Office of 
Management and Budget 

Dear Mr. Ash: 

DEC 1 'l 1974 

This is in response to the request of your office for a report on the 
enrolled enactment H.R. 7730, "To authorize the Secretary of the Interior 
to purchase property located within the San Carlos Mineral Strip." 

Although the Department of Agriculture has some concerns with regard to the 
enactment, we will not object to approval by the President. 

The enactment would authorize and direct the Secretary of the Interior to 
acquire through purchase all privately owned real property within the San 
Carlos Mineral Strip to be held in trust for the San Carlos Apache Indian 
Tribe. The Secretary of the Interior would also be authorized and directed 
to purchase from the owners all range improvements of a permanent nature 
placed, under the authority of a permit, on lands restored to the tribe 
for the reasonable value of such improvements. There would be authorized 
to be appropriated $3,000,000 for purposes of the Act with a maximum 
payment to any person of $300,000. 

The "San Carlos Mineral Strip" is an area of about 232,000 acres which was 
originally part of the San Carlos Indian Reservation in Arizona, but which 
in 1896 was returned to the United States pursuant to an agreement with the 
tribe. In 1969, the Secretary of the Interior signed an order restoring the 
lands to the tribe, subject to valid existing rights. At the time of the 
Secretary's order, about 8,000 acres had been conveyed into private ownership, 
about 4,500 acres had been conveyed to the State, and 12,000 acres had 
National Forest status. Of the combination of National Forest lands and 
lands administered by the Bureau of Land Management, approximately 200,000 
acres were under grazing permits or leases. The order which restored the 
Mineral Strip lands to the tribe included the National Forest lands. When 
we were informed that the order included the National Forest lands, we 
requested that the National Forest lands be exempted. We also questioned 
whether National Forest lands could be restored to the tribe under the 
authority of the order. The requested exemption was not granted, and the 
question regarding the authority of the order has not been resolved. 
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The 12,000 acres of National Forest lands are still being administered by 
the Forest Service of this Department. These lands are now being administered 
for National Forest purposes, including the grazing of cattle under two term 
permits. The language of the enactment and the accompanying legislative 
history do not make specific reference to National Forest lands, but it 
would appear that the phrase "on the lands restored to the San Carlos 
Apache Indian Tribe" in section 2 of the enactment would include the 
National Forest lands. If this is true, the provisions of section 2 
would be applicable to the permittees holding the term permits on the 
National Forest. 

This Department reported on the companion bills to H.R. 7730, H.R. 4414 and 
S. 813. In these reports we recommended that the bill not be enacted. Our 
strongest objection to the original bills was to the provision that the 
Secretary provide compensation for the loss of grazing permits. This 
provision is not included in the enactment. In our reports we also urged 
that compensation not be granted for improvements associated with the grazing 
permits. This latter provision is included 'in the enactment. 

The terms and conditions of National Forest permits and associated cooperative 
agreements and special use permits clearly set forth arrangements for owner
ship of range improvements. The ownership of such an improvement is either 
with the United States or with the permittee. Generally, improvements owned 
by the permittee can be removed by him upon the cancellation of the permit. 
Improvements owned by the United States are not removed upon the cancellation 
of a permit, and the permittee is not entitled to compensation. If the 
enactment is approved, we would expect our permittees to seek compensation 
for certain improvements. The nature and extent of such improvements are 
such that we would expect total compensation to be less than $50,000. 

With regard to the provision of section 1 of the enactment directing the 
Secretary of the Interior to acquire private inholdings, we defer to the 
Secretary of the Interior for analysis of the effects of this provision. 

In essence the enactment would provide relief to ranchers whose private 
lands and grazing privileges have been adversely affected by the restoration 
of the Federal lands to the tribe. Since the enactment no longer includes 
a provision to provide compensation for the loss of permits and because the 
history of private lands within the San Carlos Mineral Strip indicates that 
the Federal action of restoring the lands to the tribe has resulted in a 
major hardship on the private landowners and permittees, we will not object 
to the approval of the enactment by the President. 

Sincerely, 

~c 
,,~,., "'" ~ecretary 



ASSISTANT ATTORNEY GENERAL 
"'"'"~ . - -;::" ,. 

LE,GISLATIVE AFFAIRS 

llrpartmrnt of Justirr 
lbtll~ingtou, m.Qt. 20530 

Honorable Roy L. Ash 
Director, Office of Management and 

Budget 
Washington, D. C. 20503 

Dear Mr . Ash : 

In compliance with your request, I have examined 
a facsimile of the enrolled bill H.R. 7730, 93d Congress, 
"To authorize the Secretary of the Interior to purchase 
property located within the San Carlos Mineral Strip. 11 

The bill would authorize and direct the Secretary 
of the Interior to (1) acquire through purchase all privately
owned real property within the so-called San Carlos Mineral 
Strip, to be held in trust for the San Carlos Apache Indian 
Tribe, and (2) purchase from the owners all range improvements 
of a permanent nature placed, under the authority of a permit 
from or agreement with the United States, on lands restored 
to the San Carlos Apache Indian Tribe. The price to be 
paid for any such range improvements would be reduced in 
proportion to any governmental participation in the original 
construction of the improvements. The bill would authorize 
the appropriation of not more than $3 million for the 
purposes contemplated and would limit the amount to be paid 
to any individual to $300,000. 

The Department of the Interior has vigorously 
opposed the bill's provisions on grounds that (1) the 
payment of compensation to grazing permittees for improve
ments made on public lands is contrary to established 
practice and (2) the acquisition of private inholdings for 
addition to an Indian reservation is contrary to customary 
practice and seems unjustifiable in this case in light of 



'· ~-,.... .. 

- 2 -

the many sizable private inholdings in other Indian reservations. 
In recommending enactment of the bill the Senate Committee on 
Interior and Insular Affairs acknowledged the objections of the 
Department of the Interior, and it expressly recognized that, 
"as a matter of law, the ranchers holding cancelled grazing 
permits are not entitled to compensation for either the loss of 
the permits or the loss of improvements which cannot be removed 
such as wells, corrals, and fences." S. Rept. No. 93-1234, 
93d Cong., 2d sess. (1974) p. 6. The Committee concluded, 
however, that the Department of the Interior's objection to 
the acquisition of private lands within the Indian reservation 
was not well founded in fact and that the circumstances under 
consideration are "sufficiently unique" to warrant the action 
contemplated under the bill and to preclude the relief to 
ranchers contemplated in this instance from establishing a 
precedent to be followed in future cases. We see nothing 
"unique" in the situation of the ranchers that ·would be affected 
by the bill that distinguishes them from other ranchers whose 
operations have been adversely affected by the termination of 
federal grazing privileges and who have received no compensation. 
We would view any form of compensation for lost grazing priv
ileges, or for improvements constructed by grazing permittees 
on federal lands, as a pure gratuity. 

Apart from the policy considerations involved, the 
limitation imposed on the compensation to be paid for private 
property to be acquired suggests some potential problems. We 
read the bill as limiting the Secretary of the Interior to the 
acquisition of such individual holdings as he is able to 
purchase for a price within the prescribed limitation and as 
precluding his condemnation of private lands which the owners 
refuse to sell or his purchase from any individual of property 
valued at more than $300,000. If this is correct, it may be 
that the bill, in directing the Secretary to acquire "all 
privately owned real property" within the designated area, 
would direct him to do more than it authorized him to do. 
If the limitation is to be construed in any other manner, 
the constitutionality of the bill would be most doubtful. 
As we do not know what individual values may be involved, we 
do not know whether, as a practical matter, the problem just 
mentioned is likely to arise. 
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With the foregoing comments, the Department of 
Justice defers to the land-administering agencies which 
would be affected as to whether this bill should receive 
Executive approval. 

Sincerely, 

-1HHl~ 
/(.'l_!c,~t Rakestraw 

Assistant Attorney General 
Legislative Affairs 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

DEC l l l914 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill H.R. 7730 - San Carlos Mineral 
Strip Purchase 

Sponsor - Rep. Udall (D) Arizona and 3 others 

Last Day for Action 

December 23, 1974 - Monday 

Purpose 

Directs the Secretary of the Interior to purchase certain 
property located within the San Carlos Mineral Strip in 
the State of Arizona. 

Agency Recommendations 

Office of Management and Budget 

Department of the Interior 
Department of Agriculture 
Department of Justice 

Discussion 

Approval 

No objection 
No objection 
Defers to Interior 

and Agx- icul:t:y.re 

The so-called San Carlos Mineral Strip comprises some 
232,000 acres within the San Carlos Indian Reservation in 
the State of Arizona. Originally a part of the Reservation, 
this land became property of the Federal Government in 1896 
pursuant to an agreement with the tribe under which the 
United States agreed to pay the tribe for the net proceeds 
from the Strip's mineral development. Over the period that 
the United States held the land, homesteading was incorrectly 
allowed and grazing permits \vere sued to ranchers. Very 
little mineral development actually took place. 
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The San Carlos Mineral Strip was returned 'to the tribe in 
1969, but by that time 8,000 acres had been purchased by 
non-Indians for use as ranches, and some 200,000 acres were 
being used for grazing under permits held by these landowners. 
In 1973, after 3 years' notice, the tribe terminated all grazing 
privileges on these lands, thus significantly lessening the 
value of the base ranches. 

H. R. 7 7 30 would di·rect the Secretary' of the Interior to 
purchase within the San Carlos Mineral Strip (1} all privately
owned real property and (2} all permanent range improvements, 
taking title thereto in trust for the San,Carlos Apache Indian 
Tribe. The Secretary would be required to make a "fair . 
determination of compensation" for any property acquired on the 
basis of appraisals and other evidence which he deems necessary 
for such determination. The enrolled bill would authorize 
appropriations of not to exceed $3,000,000 although compensation 
to any person could not exceed $300,000. 

In reporting to the Congress on this legislation, Interior 
and Agriculture both opposed enactment because the bill would 
establish two undesirable precedents. First, it could lead 
to a wholesale program of purchasing Indian reservation 
inholdings. Second, it would violate the traditional Federal 
policy against compensation for improvements made on range 
lands. 

However, in its report on H.R. 7730, the Senate Interior 
Committee refuted the first precedent argument on the basis 
that numerous laws exist which authorize the purchase by the 
United States of inholdings within Indian reservations. 
Moreover, the Committee stated that because the Federal 
Government "acted contrary to law in disposing of the land" 
(by allowing homesteading), then it should "correct its mistake 
in law by purchasing back these inholdings at today's prices." 
Similarly, with respect to the surface improvements, the 
Committee argued that: 

"The facts concerning the San Carlos Mineral Strip 
situation are so unique .•• 11 (unlawful homesteading) 
" •.• as to warrant the improvements purchase •.• 
the Committee is certain that the uniqueness of these 
factr. gives· assurance that H.R .. 7730, as amended, could 
never serve as a precedent to unde~ine existing law 
and policy." 
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In its views letter on the enrolled bill, Interior expresses 
no objection to the purchase of privately-9wned property 
within the Mineral Strip because: 

.... . -. there are equities in favor of the ranchers 
because of the error committed by the United States 
in opening the lands to homesteading. Purchasing 
~e privately-owned land would provide some 
compensation to the ranchers and it would return 
the land to the Indians that never should have been 

-c)pen·ed to homes tea ding. " 

With regard to the compensation for range,improvements, 
Interior continues to believe that this w6uld "conflict with 
well-established policy against such compensation" although 
because of the unusual facts in this case it would "set only 
a narrow precedent" which would "not seriously affect our 
range management policies." Interior concludes that: 

"Approval of this bill would end years of negotiating 
between the tribe, the ranchers, the Cqngress and the 
Administration to develop remedial legislation and it 
would solve a problem for which the Federal Government 
is largely the cause. Accordingly, we would have no 
objection ~o approval of the bill." 
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On balance, we concur with Interior's analysis and conclusion. 

Enclosures 

(ff~d} "1lfred u. l'i.oael 

Assistant Director for 
Legislative Reference 



93D ColiGREBB 
1st Session } 

HOUSE OF REPRESENTATIVES { REI'ORT 
No. 93-465 

AUTHORIZING THE SECRETARY OF THE INTERIOR TO 
PURCHASE PROPERTY LOCATED WITHIN THE SAN 
CARLOS MINERAL STRIP 

SEPTEMBER 11. 1978.-Committed to the Committee of the .Whole House on the 
State of the Union and ordered to be printed 

Mr. HALEY, from the Committee on Interior and Insular Affairs, 
submitted the following 

REPORT 
[To accompany H.R. 7780] 

The Committee on Interior and Insular Affairs, to whom w.as re
ferred the bill (H.R. 7730) To authorize the Secretary of the Interior 
to purchase property located within the San Carlos Mineral Strip, 
having considered the same, reports favorably thereon with amend
ments and recommends that the bill as amended do pass. 

The amendments are as follows: 
Page 2, following line 11, insert a.new section as follows: 

SEC. 3. Nothing in this Act is intended or shall be construed 
to alter, modify, or amend the Act of June 28,1934 (48 Stat. 
1271) as amended, providing that the granting or issuance 
of a grazing permit shall not create any right, title, interest, 
or estate in or to th~ lands. The provisions of. this Act shall be 
construed and are mtended to· be an exception based on the 
unique circumstances on the San Carlos Indian Reservation, 
Arizona. 

Page 2, lines 12 through 16, strike the preSent text of Section 3 and 
insert in 1ieu thereof the following: · 

SEc. 4. (a) There are authorized to be appropriated for 
the pury>?ses of this Act not to exceed$2,500,000, to be avail
able without fiscal year limitation. In the event that the 
amount appropriated is not sufficient to make the payments · 
required by section 2 and to make the purchases authorized 
by section 1, the available funds shall be used for the pay
ments under section 2 on a pro ra,ta basis if necessary, and the 
balance shall be.availa;ble·fQr purchases under section 1. In no 
event .. shall any claimant. re~ive total compensation. under 
sections 1 and 2 of this Act in excess of $200,000. 
09:.-«,8.: 
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(b) For the purposes of this section the term 'claimant' 
means any person eligible for compensation under sections 1 
and 2 of this Act. 

!I.R. 7730· 

PURPOSE 

The purpose of H.R. 7730, as amended by the Comniittee on In
terior and Insular Affairs, is to authorize the Secretary of the In
terior to purchase certain real and personal property located within 
the San Carlos Mineral Strip, Arizona, and to compensate persons 
whose grazing permits, licenses or leases were cancelled because of 
restoration o£ the land to the S{l.n. Carlos Apache Tribe, . . 

H.R. 7730 was introduced by M:z:, Ud~ll, Mr. Rhode~, Mr. Steiger 
of Arizona and Mr. Conlan. Identical bills were also mtroduced by 
Mr. Steiger of Arizona and Mr. Conlan (H.R. 4414), and Mr. Udall 
(H.R. 7673). 

BACKGROUND 

The San Carlos Mineral Strip is an area of approximately 232,000· 
acres which was originally part of the San Carlos Indian Reservation 
in Arizona. These lands were returned .to the United States in 189& 
pursuant to an agreement with the San Carlos Apache Tribe. In 1963, 
the mineral rights in tpese lands were :?sturned to the Indians and 
subsequently in 1969, the land was also returned to the Indians by 
order of~Secretaryo~ the·Interior, subject to .valid.existing rjghts. 
During the ip.terval betwe~n the .1896 reconveyance to t:Qe .United 
States and .the 1969 return tO the Indians, about 8,000 l,l.cres .of th~ 
Mineral Strip 'landS pllSsed into private ownership, about 4,500 a~res 
had .Passed to the State and.. sOIIIe 2()00000 acres had been leased ;for 
grazmg purposes by various agencies o£ the Federal goverirment, . 

In June o£,1970, the tcibe .Q.eclared its intention to ~te all 
grazing leases on. the Mineral Strip land .as. of June 30, ~971, Subse
quently) this tennination dti~ was set for June 30, 1~73. · · · 

···NEED 
... 

Enactment of H.R. 7730, as amended, will permit the equitable set
tlement of a long standing problem created by the reconveyance of the 
land to the San Ca.rfus Tribe and the termination of f.ederal grazing 
leases. 

Numerous individual ranchers. have, over a period of more than 
seventy years, bought and sold grazing .privile~ .on lands within .the 
San Carlos Mineral Strip and b,ave pa1d grazwg fees to the. federal 
government. They have al99 'SOOtired title to some 8,000 acres of land 
from the fuderal gOvel'BIDent within the Strip by various means, in
cluding hmnesteading and cfederal land sales. In addition, the State of 
ArizO.tm secuted title. to som~ 4;000 acres fr~m the .~eral government 
throagh school and t[n4,;e~'ntty gtants. Durmg thiS time, _homes .have 
been ~bUsh.edon the prj~ ~nds, <lltttle ranching operation. s have 
been blnknp that use both prrvMe and federal lands, and thousands of 
dollal'S and matey lifetimes Of e!ffurt and toil have been iny~ted:in de
velopmg too are&;. ThiB W-ll.S all done legally, honorably and in ~om-

H.Rept..~ 
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plete good faith and in full reliance upon the continued use of 
federal grazing permits ffi: the usual and customary manner as a sup
plement to base property nghts. 

The determination of the San Carlos Apache Tribe to terminate 
grazing privileges on the Mineral Strip land will present severe 
hardships to the grazing permittees since it will most certainly sub
stantially reduce the economic value of the base property. It could, in 
fact, reduce the value of the private property within the Strip to a 
mere fraction of its present value. 

The records of the Bureau of Land Management indicate there are 
( 1) some 28 federally issued grazing permits outstanding that are held 
singly or in combination by about 32 individuals; (2) about 7,560 acres 
of private land is held by some 12 individuals; ( 3) approximately 
3,276 cattle are grazed on the strip lands which involve about 30,179 
AUMs (Animal Unit Months); and (4) the original cost of range 
improvements placed upon federal lands by individuals was about 
$200,000. Subsequent information received from the Bureau would 
indicate that while there has been a substantial depreciation in the 
value of original range improvements, the overall estimated value of 
the private property involved, plus the estimated value of the outstand
ing federal grazing leases, is approximately $3.2 million. 

In this area, as m most of the western states where federal grazing 
privileges are involved, the value of base or fee property is custom
arily considered in relation with, and is largely governed by, federal 
grazing privilege. In other words, the base or fee property may have 
little value without the privilege to graze upon nearby federal lands. 
That is certainly the case with the private land involved in the San 
Carlos Mineral Strip. The cancellation of the frderal grazing privi
lege 'vill not only deprive the present grazing lessees and permittees 
of the use of the federal lands for grazing purposes bnt will very sub
stantially reduce the value of the fee properties and improvements. 
As previously indicated, an overall gross value of approximately $3.2 
million has been estimated for these properties and privileges. 

During consideration of H.R. 7730, the Committee had two objec
tives in mind in addition to the recognition of the need for some form 
and degree of compensation for the individual ranches involved. First, 
the Committee wishes to clearly go on record that as a general prin
ciple, it is opposed to compensation of grazing permittees or lessees 
for loss of grazing privileges issued in the normal course of business 
pursuant to the Taylor Grazing Act of 1934. Only in unusual and 
unique circumstances can such compensation be justified. 

H.R. 7730 is, in the opinion of the Committee, such a case and both 
equity and fairness to the individual ranchers and to the San Carlos 
Apache Tribe indicates that this situation is unusual and that com
pensation is justified. Secondly, while the Committee recognized the 
unusual circumstances and the need :for redress, it stopped short of 
recommending' compensation at full market value. H.R. 7730, as 
amended by the Committee, places a limiting overall authorization of 
$2.5 million and an individual limitation of $200,000 for compensa
tion authorized under the bill. 

These two amendments assure that H.R. 7no will not establish an 
undesirable precedent regarding compensation for loss of grazing priv-

H. Rept. 93-465 
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ileges and also; even in this unusual situation, stops short of gr,anting 
full compensation. . . 

In addition to the approximately 8,000 acres of privately held land 
within the Mineral Strip that is considered under provisions of H.R. 
7730, as amended, the Committee is also aware of the State of Arizona's 
land ownership within· this area. It is the Committee's considered 
opinion that a program of land exchanges under existing exchange 
authority, can and shouldbe worked out between the State Land De
partment and the Bureau of Land Management and the Bureau of 
Indian Affairs. Such an .exchange program will protect the interests. 
of all parties involv(ld and will avoid the necessity of additional legis
lative action. 

COMMITI'EE AMENDMENTS 

The two amendments adopted by the Committee have already been 
discussed. Briefly, the first amendment asserts that the compensation 
for loss of grazing privileges authorized by H.R. 7730 shall not be 
construed as establishing a precedent. The second places a $2.5 million 
overall and a $200,000 individual limitation on funds authorized to be 
appropriated. 

008'1' 

Enactment of H.R. 7730, as amended, will authorize the appropria
tion of not to exceed $2.5 million to be available without fiscal yeaF 
limitation. 

COMMITI'EE RECOMMENDATION 

The Committee on Interior and Insular Affairs recommends the 
enactment of H.R. 7730, as amended. The motion ordering the bill 
reported favorable was adopted by voice vote. 

DEPARTMENTAL REPORTS 

The Departments of Interior and Agriculture reported unfavorably· 
of H.R. 7730. These reports follow : 

u.s. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 

Hon. JAMES A. HALEY, 
Washington, D.O., May 9, 1973. 

Chairman, Committee on Interior and Insular Affairs, Ho·use of 
Representatives, Washington, D .0. 

DEAR MR. CHAIRMAN : This responds to your request for this De
partment's views on H.R. 4414, "To authorize the Secretary of the 
Interior to purchase property located within the San Carlos Mineral 
Strip." 

We recommend that the bill not be enacted. 
H.R. 4414 would authorize the Secretary of the Interior to purchase· 

~rivately owned property in a part of th~ San Carlos Indian Reserva-' 
~IOn, .Ap~ona; ~nown as the Mmeral Stnp from persons having graz
mg privileges m such areas as of January 24, 1969. The land so pur
chased would be taken in trust for the San Carlos Apache Indian Tribe. 
In addition, the bill would direct the Secretary to pay such grazing 
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permittees (1) for improvements placed on the land, and (2) com~ 
.pensation in accordance with the standard prescribed by the Act of 
July 9, 1942. That Act requires "fair and reasonable" compensation for 
cancellation of grazing permits resulting from the use of public lands 
for war or national defense purposes. · 

The "San Carlos Mineral Strip" is an area of some 232,000 acres 
which was originally part of the San Carlos Indian Reservation in 
Arizona, but which in 1896 was returned to the United States pursuant 
to an agreement with the tribe. In 1969 this land was given back to the 
tribe "subject to valid and existing rights". As of that time about 8,000 
acres had been conveyed into private ownership, and about 4,500 acres 
conveyed to the State. In addition, almost 200,000 acres were under 
grazing permit or lease. In June 1970, the tribe declared its intention 
to terminate all grazing rights on June 30, 1971. This was twice ex
tended, so that the present termination date is June 30, 1973. 

H.R. 4414 is in the nature of a private relief bill for the ranchers 
whose grazing permits would be cancelled by the San Carlos Indian 
Tribe. 

The termination of grazing privileges on public land can present 
hardships to the permittees smce it can reduce the economic value of 
their base ranch. Ranchers who make use· of grazing privileges on 
Indian lands held in trust and public lands and who acquire or hold 
base ranches related to such use do so with the knowledge that the 
lands may be sold or dedicated to a higher use which is inconsistent 
with continuation of the grazing privilege. When this is necessary the 
Department makes every effort to give maximum advance notice so 
that the ranchers may phase out their operations on the lands affected 
with as little dislocation as possible. In the present case the ranchers 
have known since 1970 that their permits would be cancelled. 

The principle has well been established that grazing permits confer 
no vested rights but merely a privilege which may be withdrawn with
out compensation. The Taylor Grazmg Act is very explicit in this re
spect. It states that ". . . the issuance of a permit pursuant to the pro
visions of this Act shall not create any right, title, interest or estate 
in or to the lands", 43 U.S.C. 315b. The exception to this rule enacted 
by Congress in 1942 was narrowly limited to cancellation of grazing 
privileges because of war or national defense needs for the land and 
no other exception has been made in the subsequent thirty years. To 
now create an exception for a specific group of ranchers by compen
sating them for termination of their permits and purchasing their 
base r!lllcbes would establish a dangerous precedent which could ex
pose the United States to substantial liability whenever it dedicates 
public land to use with which grazing is inconsistent such as a na
tional monument or wildlife refuge. The precedent could also inhibit 
the future granting of grazing permits in many areas where the pro
jected use is uncertain, as there would be a desire to avoid exposure to 
liability based on subsequent determinations. 

Another dangerous precedent, in our view, is compensating ranchers 
for im:rrovements made on public lands. This is also contrary to a well 
recogmzed principle. We understand that the tribe has agreed to let 
the ranchers remove any improvements which are removeable. 

The final precedent which we view with alarm would authorize the 
acquisition of private inholdings for addition tD the reservation. Con-
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gress has prohibited this practice in some States because it has the 
effect of taking land off the State ~ax rolls. Qur J?rimary ~once~, how
ever, is that many other reservatiOns contam sizable private mhold
ings. We know of no particular justification for acquiring inholdings 
on behalf of this tribe as opposed to any other tribe similarly situated. 

The Office of Management and Budget has advised that there is no 
objection to the presentation of this report from the standpoint of the 
Administration's program. 

Sincerely yours, 
JoHN C. WHrrAKER. 

Under Secretary of the Interior. 

DEP.'\RTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 

WMhington, D.O., May 31, 1973. 

Hon. JAMES A. HALEY, 
Ohairrnan, Oornrnittee on Interior and Insular Affairs, House of Rep

resentatives. 
DEAR MR. CHAIRMAN: This is the report of the Department of Agri

culture on H.R. 4414, a bill "To authorize the Secretary of the Interior 
to purchase property located within the San Carlos Mineral Strip." 

This Department does not recommend enactment of the bill. 
H.R. 4414 would authorize the Secretary of the Interior to acquire 

through purchase privately owned property within the San Carlos 
Mineral Strip to be held in trust for the San Carlos Apache Indian 
Tribe. The Secretary of the Interior would also be authorized and 
directed to compensate owners of ranae improvements on lands re
stored to the Tribe for the value of such improvements; and, the Sec
retary would be authorized to compensate permit or lease holders for 
grazing permits or leases canceled as a result of the restoration of the 
lands to the Tribe. Funds would be authorized to be appropriated for 
use in property purchase and payment of compensation. 

The San Carlos Mineral Strip is an area of approximately 232,000 
acres which was originally part of the San Carlos Indian Reservation 
in Arizona. In 1896 these lands were returned to the United States 
pursuant to an agreement with the Tribe. More recently the Indians 
have sought to recover the lands. In 1963 the Department of the In
terior reconveyed the mineral rights in these lands to the Indians. On 
January 16, 1969, the Secretary of the Interior ordered the restora
tion to the San Carlos Indian Tribe of the surface rights of the lauds 
in the San Carlos Mineral Strip "subject to valid and existing rights." 

Located within the San Carlos Strip are 12,000 acres which have 
been a _part of the Coronado National Forest administered by the 
Forest Service of this Depa,rtment. These lands are now being admin
istered for National Forest purposes, including the grazing of cattle 
under two term permits. The question of whether these National For
est lands were restored to the Tribe by the Secretary of the Interior 
along with the other public lands, has not been fully resolved. ' 

We strongly recommend that compensation not be allowed for the 
loss of grazing permits associated with the restoration of lands to the 
~an Carl?s Indian Tribe. Grazi?g on Nati.on~l Forest and other pub
he lands IS granted under permits. The prmcrple that such grazing is 
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a privilege and not a right is well estab~ished. B~cause the permit .is 
treated as a privilege, the loss of a grazmg permit does not result m 
compensation to the permittee. . . . 

The National Forests are available to the public for a vanety of 
uses. Use permits are granted to individuals and groups. to confin~ and 
control their uses and not to grant them permanent rights or mter
ests in the lands involved. The control of the land remains with the 
United States to insure that the lands remain generally open to the 
public, and that uses can be altered with changing times and condi
tions. I£ a grazing permit were to become a compensable right, the 
United States would in effect lose the control and flexibility needed to 
protect the use of the lands by the public for other benefits. I£ com
pensation were awarded in this situation, thousands of grazing and 
other permittees would be in a position to claim compensation when 
their use was restricted as part of overall adjustments in land use. 

We also urge that compensation not be granted for improvements 
associated with the grazing permits. The provisions and requirements 
of the grazing permit and associated cooperative agreements and spe
cial use permits clearly set forth arrangements for ownership of range 
improvements. The ownership of such an improvement is either with 
the United States or with the permittee. Generally, improvements 
owned by the permittee can be removed by him upon the cancellation 
of the permit. Improvements owned by the United States are notre
moved upon the cancellation of a permit, and the permittee is not 
entitled to compensation. Granting of compensation for such improve
ments would be a windfall for permittees, and provide benefits beyond 
those actually agreed to under the permit. 

With respect to the question of the desirability of acquisition of 
private inholdings within the San Carlos Mineral Strip, we defer to 
the views of the S~cretary o! 0e Interio;l'. W~ note,, however, that 
many other reservatiOns contam Sizeable private mholdmgs. The justi
ficatiOn for acquiring privat~ inl;wldi~gs on beha~f.of t~is ~ribe would 
have to be compared to the JUStificatiOn of acqmnng similar inhold
ings for other tribes similarly situated. 

The Office of Management and Budget advises that there is no objec
tion to the presentation of this report from the standpoint of the Ad
ministration's program. 

Sincerely, 

0 

-

J. PHIL CAMPBELL, 
Acting Secretary. 
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AUTHORIZING THE SECRETARY OF THE INTERIOR TO 
PURCHASE PROPERTY LOCATED WITHIN THE SAN 
CARLOS MINERAL STRIP IN THE STATE OF ARIZONA 

OcTOBER 4, 1974.-0rdered to be printed 

Mr. FANNIN, from the Committee on Interior and Insular Affairs, 
submitted the following 

REPORT 
[To accompany H.R. 7730] 

The Committee on Interior and Insular Affairs, to which was 
referred the Act ( H.R. 7730) to authorize the Secretary of the Interior 
to purchase property located within the San Carlos Mineral Strip, 
having considered the same, reports favorably thereon with an 
amendment and recommends that the Act, as amended, do pass. 

The amendment is as follows: 
Strike out all after the enacting clause and insert in lieu thereof 

the following language : 
That the Secretary of the Interior (hereinafter referred to as the "Secretary") 
is hereby authorized and directed to acquire through purchase within the so
called San Carlos Mineral Strip as of. January 24, 1969, all privately owned 
real property, taking title thereto in the name of the United States in trust for 
the San Carlos Apache Indian Tribe. 

SEc. 2. The Secretary is authorized and directed to purchase from the owners 
all range improvements of a permanent nature placed, under the authority of a 
permit from or agreement with the United States, on the lands restored to the 
San Carlos Apache Indian Tribe for the reasonable value of such improvements, 
as determined by the Secretary : Provided, however, That, if any such range 
improvements were constructed under cooperative agreement with the Federal 
Government, the reasonable value shall be decreased proportionately by the per
centage of original Federal participation. Such permanent improvements shall 
include, but not be limited to, wells, windmills, water tanks, ponds, dams, roads, 
fences, corrals and buildings. The Secretary shall take title to such range improve
ments in the name of the United States in trust for the San Carlos Apache 
Indian Tribe. 

SEc. 3. There are authorized to be appropriated for the purposes of this Act 
not to exceed $3,000,000 to be available without fiscal year limitation: Provided, 
That the Secretary shall make a fair determination of compensation for property 
acquired pur'Buant to this Act: Anti pro'l'idetl further, That the Secretary shall 
make such appraisals and require the owners to present such documents as title, 
tax assessment, bills of sale, other paper, and other evidence which he ·may 
deem necessary for such determination. 

38-010 
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I. PURPOSE 

The purp?se of H.R. 7730, as ~mended, is to direct the Secr~tary 
of the Interior to purchase all privately owned real property within 
the San Carlos Mineral Strip in Arizona. He would also be directed 
to purchase all permanent improvements placed on Mineral Strip 
lands which have be.e~1 subject to grazing permits and leases .. All pur
chases would be held m trust for the San Carlos Apache Indian Tribe 
to which the San Carlos Mineral Strip was restored in 1969. 

II. HISTORICAL BACKGROUXD 

ORIGINS OF THE MINERAL STRIP 

The San Carlos Mineral Strip is an area of about 232,000 acres 
which was orig-inally part of the San Carlos Indian Reservation in 
Arizona. The Reservation was set aside for the San Carlos Apache 
Tribe by executive orders in 1871 and 1872. Shortly after creation of 
the reservation, non-Indian interests began to exert pressure to take 
the Mineral Strip from the Tribe. This pressure was based on the 
commonly-held belief that the Mineral Strip contained valuable de
posits of minerals, particularly coal. As a result, an item in the Appro
priations Act of March 2, 18!)5, ~uthorized negotiations with the San 
Carlos Apache Tribe for the cession o-f the Mineral Strip. These nego
tiations led to a cession agreewent on February 25, 1896. Under the Act 
of June 10, 1896, the San Cados Mineral Strip was formally ceded to 
the United States. Although no payment was made for the land, the 
United States agreed to pay to the Tribe the net proceeds from .any 
subsequent disposal of the Mineral Strip land under the mineral land 
laws. · 

DISPOSITION OF MINERAL STRIP LANDS 

The 1896 Act provided that the Mineral Strip lands would be "open 
to occupation, location, and purchase under the provisions of the min
eralland laws only." However, this restriction wa~ not followed. The 
Federal Government subsequently allowed the lands to be home
steaded and patented by individuals and deeded to the State for school 
grant selection and indemnity bonds under the Arizona Enabling Act. 

WITHDRAWAL OF THE MINERAL STRIP AND ITS USE FOR GRAZING 

From 1896 until 1931, the Tribe received net revenues amounting to 
only $12,433 from the disposition of the Mineral Strip lands under 
the mineral land laws. Because of the insignificant financial returns, 
the First Assistant Secretary of the Interior, on March 30, 1931, with
drew the Mineral Strip lands from all forms of entry or disposition. 
On June 18, 1934, the Indian Reorganization Act (48 Stat. 984, 25 
USC 463) was enacted. This Act specifically authorized the Secretary 
of the Interior to restore to tribal ownership the remaining surplus 
lands of any Indian reservation opened before June 18, 1934, or au
thorized to be opened to sale or any other form of disposal by Presi
dential proclamation or by any of the public land laws of. the p-nited 
States. On September 19, 1934, the Secretary of the Intenor dirroted 
t,hat all undisposed-a~ l~ds of Gertain r~~ry~tions, including the f3a~ 
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Carlos Reservation, be temporarily withdrawn from disposal until 
the matter of their permanent restoration to tribal ownership as au
thorized by the Indian Reorganization Act could be given appropriate 
consideration. 

On November 17, 1936, the Assistant Commissioner of.Indian Af
fairs and the Acting Director of Grazing stated in a letter to the Sec
retary,of the Interior concerning the undisposed-of lands in the Min
eral Strip that, "Since these lands are within the exterior boundaries 
of Arizona Grazing District No. 4, established February 14, 1936, it 
is hereby agreed that they may be placed temporarily under range 
management in accordance with the provision of the Taylor Grazing 
Act until final disposition has been made thereof, provided that any 
action taken to place these lands under range management shall be 
consistent with any prior valid withdrawal from entry, and that the 
right, title, and interest of the Indians in and to these lands shall in 
no way be jeopardized." . 

In a memorandum from the Assistant Commissioner of Indian 
Affairs, the Commissioner of the General Land Office and the Director 
of Grazing, approved by the First Assistant Secretary of the Interior 
on June 21, 1941, the following was stated: "In view of the foregoing, 
and in order to clarify the administrative authority of the General 
Land Office and the Division of Grazing in the temporary administra
tion of the ceded l~nds of the San Carlos Reservation, it is hereby 
agreed .that the ceded lands of the San Carlos Reservation which lie 
within an established grazing district shall be placed temporari1y 
under range management of. the Grazing Service and that the ceded 
lands which do noflie within an established grazing district shall be 
temporarily administered under lease by the General Land Office, 
pursuant t;o the conditions set fl)rth in the letters of November 17, 
1936 and August 12, 1937." 

Subsequently, grazing permits and leases were issued to various in
dividuals who are the present occupants of the Mineral Strip or their 
predecessors. 

RESTORATION OF THE MINERAL STRIP TO THE TRffiE 

Once the Mineral Strip lands were withdr.awn, all possibility of 
revenues for the Tribe ended. Therefore, in 1958, the San Carlos 
Tribal Council adopted a resolution requesting the Secretary of the 
Interior to restore both the surface and subsurface rights in the land 
to t?e ';['ribe in accordance with the provisions of the Indian Reor
~amzatiOn A.ct. In FebruarJ:, 1960, the. Sec_r~tary held public hearings 
m Globe, Arizona, to determme the desirability of the requested action. 

On November 28_, 1962, the So~icitor of the D~partment held that 
vac!lnt, unappropnated and undisposed of portwns of the Mineral 
Stri.P were "surplu~ lands" within the meaning of Section 3 of the 
Indian Reorgamzation Act, and that the Secretary had discretionary 
authority to restore them to Tribal ownership (Sol. Op. 69 I.D. 195). 

Bef?re any de~ision was reached on the Tribal request, the Tribal 
Council! on Apnl 2, 1963, ad?pted another resolution requesting the 
resto~at10n of the subsurface nghts oruy. The 1958 resolution was to be 
held m abeyance by the Secretary until reactivated by the Council. 
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On June 17 1963, the Under Secretary issued Order No~ 2874 (28 
F.R. 6408), re~toring all "m~neral, oil and gas r~S?urc~" in'the Min
eral Strip to the Tribe, "subJect to any valid e~Istmg "rights".a:hd ex
cluding any patented lands and the subsurface mterests therem. 

Durmg the pendency of the Tribe's application for restoration, a 
number of the ranchers who had testified against restoration at the 
Globe hearin~ fil~d an .action in Federal Qourt to bl~ck the restora
tion. The actwn, m whiCh the State of Anzona later mterven~d.~ 
party plaintiff, was ~nal!y dismissed wh~n ~he. C~mrt held tha~ there
was no case over whiCh It could assume JUrisdiCtiOn. In ordermg the 
dismissal, the Court reasoned that there was no controversy bec'ause, 
first the Tribe had withdrawn its application for the restoration of the 
surf~ce, and second, Secretarial Order No. 2874 had been made sub
ject to valid existing rights and had also specifically excluded patented 
lands and the surface of the Mineral Strip (Bowman v. Udall, 243 F. 
SuPI?· 672 (D.D.C. 165) 1 aft''d sub. nom. Hinton v. Udall, 364 F. 2d 
676 (D.C. Cir.),cert. demed385 U.S. 878 (1966) ). 

On September 12, 1968, the San Carlos Apache Tribal Council 
adopted another resolution requesting the Secretary to restore the sur
face interests in the Mineral Strip lands to Tribal ownership. On Jan
uary 16, 1969, Secretary of the Interior Stewart Udall signed the 
order restoring the surface of the land to the Tribe, subject to valid 
existing rights (34 F.R. 1195, January 24, 1969). The restoration of 
the surface was protested by various ~anchers and ~he State of Ari
zona ; however, Secretary of the In tenor Walter Hickel affirmed· the 
action taken by Secretary Udall on the basis that, among other things, 
title had vested. 

PRESENT STATUS: PRIVATE OR STATE OWNERSHIP 

About 40,000 acres of the 232,000 acres originally ceded under the 
1896 agreement have been disposed of, or are claimed under 
color of title or other interest. The bulk of that acreage, about 20,900 
acres, has been claimed by the State of Arizona as "School Sections in 
Place," "Indemnity Lieu Lands," "Miners Hospital Grants," and 
"County Bond Grant Lands." Approximately 4,500 of those acres have 
been formally conveyed to the State. Approximately 11,000 acres have 
been included in the Colorado (formerly Crook) National Forest, and 
about 6,340 acres have been patented under the homestead laws. Only 
a small portion, 1,740 acres has been actually patented under the 
mineral land laws as provided by the 1896 agreement. 

PRESENT STATUS: RANCHERS AND GRAZING PERMITS 

In addition, almost 200,000 acres were under grazing permits or 
leases at the time of restoration. In June 1970, the Tribe declared its 
intention to terminate all grazing privileges on June 30, 1971. This 
termination date was extended twice until June 30, 1973. The leases 
have been extended beyond that date by the Tribe while it completes 
financial and developmental arrangements for the use of the Mineral 
Strip lands. 

The records of the Bureau of Land Management indicate there are 
(1) some 28 federally issued grazing permits outstanding which are 
held singly or in combination by about 32 individuals; (2) about 
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7,560 acres of private land are held by some 12 individuals; (3) approx
imately 3,276 cattle are grazed on the Mineral Strip lands, involving 
about 30,179 AUMs (Animal Unit Months); and (4) the original 
cost of range improvements placed upon federal lands by individuals 
was about $200,000. 

III. LEGISLATIVE BACKGROUND, CoMMITTEE AcTioN, AND SuMMARY OF 
H.R. 7730, 'AS AMENDED . 

PE......,-DING LF..GISLATION AND COMMITl'EE ACTION 

H.R. 7730, introduced by Mr. Udall, Mr. Rhodes, Mr. Steiger of 
Arizona, and Mr. Conlan, passed the House of Representatives on 
December 18, 1973. S. 813 was introduced by Senator Fannin on Feb
ruary 8, 1973. A hearing was held on both bills by the Subcommittee 
on Public Lands on April 10, 1974. Both bills, which "authorize the 
Secretary of the Interior to purchase property located within the San 
Carlos Mineral Strip", are, in essence, private bills for the relief of 
ranchers who own fee land within the Mineral Strip and who have 
grazing permits on Strip land. 

S. 813 authorizes the Secretary of the Interior to purchase privately 
owned property in the San Carlos Mineral Strip from persons having 
grazing permits or leases in the Mineral Strip as of January 24]-..1969. 
The purchased lands would be taken in trust for the San varlos 
Apache Indian Tribe. In addition, the bill directs the Secretary to 
pay those persons for improvements placed on lands which have been 
subject to grazing permits and leases and to compensate them for the 
cancelled permits and leases in accordance with the standard pre
scribed by the Act of July 9, 1942. That Act requires "fair and rea
sonable" compensation for cancellation of grazing permits resulting 
from the use of public lands for war or national defense purposes. 

H.R. 7730, as passed the House, directs the Secretary to purchase 
all privately owned real property within the San Carlos Mineral 
Strip. He would also be directed to purchase, "for reasonable value", 
all permanent improvements placed on lands within the Mineral Strip 
which have been subject to grazing permits and leases. The bill au
thorizes up to $1,500,000 for such purchases, but no claimant is to 
receive more than $150,000. (The first version of H.R. 7730 reported 
from the House Interior Committee provided for compensation for 
cancelled permits, a total authorization of $2,000,000, and an individ
ual limitation of $200,000. However, when the bill failed to pass on 
the consent calendar, it was recalled to Committee. There, the can
celled permit compensation provisons were removed and the total au
thorization and individual limitation were reduced.) All purchases 
under the bill would be held in trust for the San Carlos Apache 
Indian Tribe. The Indian Claims Commission would be directed to 
determine the extent to which the purchases would be set off against 
any claims of the Tribe against the United States. 

On July 29,1974, the Subcommittee on Public Lands, by unanimous 
voice vote in open mark-up session, approved an amendment in the 
nature of a substitute to H.R. 7730. The full Committee ordered H.R. 
7730, as amended, reported favorably to the Senate by unammous 
voice vote in open mark-up session on September 10, 1974. 
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COM1\UTTEE AMENDMENT 

In the Committee amendment, the base property and improvements 
would be purchased, but no compensation for cancelled permits would 
be provided. Furthermore, absent from the Committee amendment 
is the language of section 3 of H.R. 7730, as passed the House, direct
ing the Indian Claims Commission to determine the extent to which 
the United States' expenditures under the bill would be set off against 
the Tribe's claims against the United States. Finally, the Committee 
altered H.R. 7730 in the following additional ways: It raised the au
thorization from $1,500,000 to $3,000,000, deleted the personnel lim
itation on compensation of $150,000, directed the Secretary to make a 
fair determination of compensation, and placed the burden on the 
property owners to present sufficient evidence to permit that determi
nation to be made. 

DISCUSSION OF COMMITTEE CONSIDERATION OF THE LEGISLATION 

As the Department of the Interior objected strenuously to the vari
ous legislative proposals concerning the San Carlos Mineral Strip and 
in light of the ·history of controversy which accompanied H.R. 7730 
in the House, the Committee wishes to set forth below a summary of 
its thinking and intent in framing the amendment to H.R. 7730. 

The Committee fully recognizes that, as a matter of law, the ranch
ers holding cancelled grazing permits are not entitled to compensation 
for either the loss. of the permits or the loss of improvements which 
cannot be removed such as wells, corrals, and fences. 

Legal Objections. Among the most controversial of public 
lands policies are the two principles that a grazing permit is a 
privilege and not a right, and that the privilege may be withdrawn 
without compensation. A significant portion of the ranching com
munity strenuously opposes these principles. This is because, despite 
the principles' explicit message that grazing permits, as a privilege, 
have no significant monetary value, the termination of permits does 
work financial hardships on permittees in that, absent the ability to use 
public land for grazing, the market value of their base ranches may 
be reduced substantially. However, ranchers who make use of grazing 
privileges on public lands or Indian lands and who acquire or hold 
base ranches related to such use clearly do so with prior knowledge 
that the lands may be sold or dedicated to a higher use which is incon
sistent with continuation of the grazing privilege, and that there will 
be no compensation. Section 3 of the Taylor Grazing Act explicitly 
states that " ... the issuance of a permit pursuant to the provisions of 
this Act shall not create any right, title, interest, or estate in or to the 
lands" ( 48 Stat. 1270 as amended, 43 U.S.C. § 315b). Grazing permits 
contain provisions which state that the permits are terminable and 
revocable in whole or in part pursuant to 25 CFR 151.15. 

There is one significant exception to the principle that a grazing 
permit is only a privilege and that it confers no vested rights: The 
Act of July 9, 1942 requires "fair and reasonable" compensation for 
cancellation of grazing permits resulting from the use of public lands 
for war or national defense needs. As the report of the Interior Depart
ment on S. 813 and H.R. 7730 notes, the exception of the 1942 Act is 
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narrowly limited, is inappropriate in this Mineral Strip situation "and 
no other exception has been made since then".1 ' 

Another legal principle of long standing is that the Federal Gov
ernment shall not compensate holders of cancelled permits for im
provements which are not removeable. There is a provision of law for 
compensation by a third party, i.e., payment of compensation by a 
grazing permittee to a prior permittee for improvements made on 
grazing lands by the prior permittee. Section 4 of the Taylor Grazing 
Act, 48 Stat. 1271, 43 USC § 315c, specifically provides that: 

No permit shall be issued which shall entitle the permittee to 
the use of such improvements constructed and owned by a 
prior occupant until the applicant h"as paid to such prior 
occupant the reasonable value of such improvements to be 
determined under rules and regulations of the Secretary of 
the Interior. 

The Departmental regulations provide procedures for third party 
~ompensation ( 43 CFR 4115.2-5 (a)). These procedures cover compen
sation to former grazing permittees by applicants for grazing permits 
and by applicants for lands classified for disposal under the home
stead laws and the Isolated Tract Act. 

However, the San Carlos Mineral Strip situation does not fit the 
requirement for third party compensation under the law or Depart
mental regulations. The Strip lands have been returned to the Tribe 
and, whatever use the Tribe makes of the land, tribal members will 
not be applicants for grazing permits or applicants under the home
stead laws or the Isolated Tract Act. 

Policy Objections. The Department of the Interior opposes compen
sation of the San Carlos Mineral Strip ranchers as a matter of policy 
as well as law. It also argues against compensation for the base prop
erty, not as contrary to law, but as unwise policy. 

In speaking against compensation for the cancelled permits, the 
Departmental report states: 

To create an exception now for a specific group of ranchers 
by compensating them for terminatiOn of their permits and 
by purchasing their base ranches would establish a dangerous 
precedent. It could expose the United States to substantial 
liability whenever it dedicates public land to a use which is 
inconsistent with grazing. The precedent could also inhibit 
the future granting of grazing permits in many areas where 
the projected use IS uncertain since there would be a desire 
to avoid exposure to liability in the event of subsequent land 
use changes. 

The Departmental report also argues against compensation for im
provements as a "dangerous precedent" and "contrary to a well rec-

1 As the hearing record discloses, it sometimes appears that, in the case of grazing per
mits cancelled by the development of a reclamation project, compensation Is provided for 
the loss' of the permits. This appearance Is the result of the Bureau of Reclamation prac
tice of placing high values on the base property which the Bureau purchases. There is no 
statutory authority for compensation for cancelled permits in reclamation projects. Per· 
mits also take on an aura of a property right when permittees offer them as a security 
for loans. This practice, however, is specifically recognized In the Taylor Grazing Act and 
the Act's general caveat that permits are privileges and not rights applies fully to any 
permits which are used to secure loans. This was made manifest in LaRue v. Udall, 1963, 
324 F. 2d 428, 116 U.S. App. D.C. 396, cert. denied 84 S.Ct. 660. 
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ognized principle". From testimony in the House and Senate hearings 
it is clear that the Department 1s concerned about the potentially 
large financial liability 1t would assume should the precedent of com
pensation for improvements be established. 

The environmentalists (the other major interest, beside the ranch
ers, the Federal Government, and the Tribe, which testified) join 
with the Department in opposing compensation for either the permits 
or the improvements. However, they apparently acquiesced in the im
provements compensation provision in H.R. 7730, once the permit com
pensation provisions were removed. Their reasons for opposing com
pensa.f{ion in both cases were similar to the Department's. In addition, 
they had the deep-seated concern that, if expensive comJ?ensation 
bills were to be presented to the Government each time grazmg lands 
were converted to national park or refuge lands, then few such con
versions would occur. 

The Department also "view[ed] with alarm" the J?rl',cedent of ac
quiring inholdings for addition to the San Carlos Indian Reservation. 
The Department notes that because this practice has the effect of 
taking land off the State tax rolls, Congress, in Appropriation Acts, 
has prohibited such purchases in some States. The Department's "pri
mary concern", however, is that such acquisition can become a prece
dent for a wholesale program of ~urchasing reservation inholdings. 
The Departmental report states: 'We know of no particular justi
fication for acquirin~ inholdings on behalf of this tribe as opposed 
to any other tribe similarly situated." 

Committee's Vie1vpoint. The Committee believes that law and policy 
both firmly dictate against any comJ?e11:sation for the cancelled permits. 
Although the 1969 Secretarial actiOn restoring the Strip lands was 
precipitous, the ranchers were or should have been aware of the pos
sibility, under law, that the permits could be cancelled without com
pensation. That they were aware of the possibility of impending can
cellation is clearly demonstrated by the 1960 Globe hearing and the 
fact that they brought suit to stop the restoration of the Mineral Strip. 
The permit holders are still grazing their livestock even though they 
were officially informed of the impending cancellation in January 
1969. 

As will be noted in the discussion below concerning compensation 
for other items, the facts in the San Carlos Mineral Strip situation are 
sufficiently unique to limit the applicability of any precedent set by 
enactment of a San Carlos Mineral Strip bill when that,precedent is 
based on a reasonable interpretation of law. However, because the law 
is so direct and firmly set against compensation for cancelled grazing 
permits, no matter how unique the facts, to compensate Mineral Strip 
ranchers for their cancelled permits would be to set a very strong 
precedent. 

The Committee however, believes that the Department's position 
against compensation for base properties does not stand up to analysis. 
Numerous laws, including the Indian Reorganization Act, clearly au
thorize the purchase by the United States of inholdings within Indian 
reservations for the purpose of providing lands for Indians. Further
more, the language m the Appropriations Act (the Act of October 4, 
1973, 87 stat 429) limiting this authorization applies the limitation 
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only to the States of Nevada, Oregon, and Washington. The authoriza
tion continues in effect for reservation inholdings In Arizona. Finally, 
staff believes there would be no value as a precedent to any provision 
allowing purchase of Mineral Strip inholdings. Not only is the prece
dent already embodied in existing law, as noted directly above, but the 
facts in the Mineral Strip situation are sufficiently unique as to be easily 
distinguished from future inholding purchase re~uests. In most cases, 
the Federal Government allowed these Mineral Strip lands to go to 
patent for homesteading and other purposes despite the provision in 
the 1896 Act prohibiting disposal of the lands except under the min
eral land laws. Clearly, the Department acted contrary to law in dis
posing of the land and those who obtained the land and passed it on 
in good faith should not be made to suffer. The Department should 
correct its mistake in law by purchasing back these inholdings at 
today's prices. . . 

The Committee recognizes that law and policy do stand in opposi
tion to purchase of range improvements which cannot be removed. 
However, the Committee believes that the facts concerning the San 
Carlos Mineral Strip situation are so unique as to warrant the im
provements' purchase. These facts suggest that purchasing the im
provements would effect the purpose, though not the letter, of that 
existing law and policy. Furthermore, the Committee is certain that 
the uniqueness of these facts gives assurance that H.R. 7'730, as 
amended, could never serve as precedent to undermine existing law 
and policy. 

A careful reading of the Departmental report refers to cancellation 
of permits without compensation because the land is being used for 
a "higher use" or for a use "inconsistent with grazing". In the case 
of improvements related to cancelled permits, the difference between 
grazing (and other farming) use and nongrazing use is enshrined 
in law and regulation by the aforementioned section 4 of the Taylor 
Grazing Act and 43 CFR 4115.2-5 (a) which provide for third party 
compensation by grazing permit, homestead, and isolated tract ap
plicants. Although the Tribe does not constitute a third party under 
the law or the regulation, it can be analogized to the third party situa
tion because it plans to graze livestock on the restored Mineral Strip. 
It does not plan to commit the Strip to a "higher" use or a use "in
consistent with grazing". Thus, although the Mineral Strip situation 
does not fit the letter of the law, the Committee believes it certainly 
fits the basic fact situation envisioned by the law. Attempts to dis
tinguish the fact situation-e.g., the return of land to Indians could in 
and of itself be considered "higher use'', the Indians are grazing their 
own land and not "renting" public land, etc.-were not regarded as 
very persuasive. 

The framing of the analogy, however, was only the first step in the 
Committee's decision to provide compensation for improvements to 
the Mineral Strip permit holders. The logical next step in the analogy 
would be for the Tribe, the actual third party which will continue 
to graze the Strip lands. to assume the compensation burden. In 
fact, statements in the hearing record suggest that the Tribe, on its 
own, may very well compensate the ranchers for the improvements. 
However, the Committee believes that the United States, as trustee 
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over the Strip lands for the Tribe, is the proper party to compensate 
the ranchers. The Federal Government was not acting in the capacity 
of a trustee when, contrary to law, it disposed of the Strip's lands to 
the ranchers because the Strip lands were not trust lands at the time. 
Therefore, there was no direct failure to fulfill trust responsibilities. 
(As the Federal Government had entered into an agreement and 
passed a law to provide the Tribe with the revenues from disposal of 
the land under the mineral land laws, it could be argued that the Gov
ernment did have a limited trust responsibility to protect those reve
nues-a responsibility it did not fulfill when it disposed of the land 
under other laws.) However, it was these disposal actions which per
mitted the establishment of base ranches and thus provided the oppor
tunity for the private use of the remaining Federal land in the Min
eral Strip for grazing and the construction of improvements on that 
lan.d. Under these circumstances, the Committee judged it inappro
priate, even inequitable, for the trustee-the Federal Government
to, in effect, force the persons-the Tribe-for whom it serves as trus
tee to pay costs which were incurred as a direct result of unlawful con
duct of the trustee whether or not that conduct was related to the 
trustee's fiduciary duties. F~rthermore~ the Committee deemed it 
equally inequitable to force the ranchers who originally entered the 
land by wrongful Feqeral action. to assume the loss, particularly when 
an analogy can be maqe which would justify paylllent of compensa
tion to them for the improvements-an analogy which provides only a 
very limited precedent because of the unique facts in the Mineral 
Strip situation. . . · 

The Committee decided to delete the Indian Claims Commission set
off language for the following reasons: First, the pu~pose of H.R. 7730 
is to provide relief to those ranchers who were adversely affected by 
the return of the Mineral StJ;ip to the San Carlos Apache Indian 
Tribe. The Act's J?Urpose clearly is not to provide compensationto the 
Tribe for any existing or potential tribal claim agajnst the Federal 
Government. Secondly, it cannot be ascertained with any degree of 
certainty 1"hethe~ the Commi,ssion will determine that there .are claims 
by the Tnbe agamst the Umted States or whether any claims would 
exceed the amount expended by the United States under H.R. 7730, 
as amended. 

The $150,000 limitation on compensation was deleted when no 
documentation could be found to serve as a basis for this figure in the 
hearing record. Should the property and improvements of one or 
another individual prove to have a value considerably in excess of the 
ceiling, then the ceiling would be patently inequitable. However, to 
avoid any suggestion that, without a limitation, claim values could be 
inflated, the Committee inserted the language placing the burden of 
supplying the necessary evidence of value on the owners themselves. 

The Committee raised the $1,500,000 authorization to $?,000,000 
in order to reflect new estimates of property value commumcated to 
the Committee. Again, to make certain that this authorization in
crease would not result in the honoring of inflated claims, the proviso 
concerning the owner's responsibility to provide evidePcce of valu~ is 
equally applicable to this authorization increase as to the removal of 
the individual limitation. This authorization level reflects the Com
mittee's desire to equitably resolve all claims with adequate funding. 
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IV. CosT 

In accordance with subsection (a) of section 252 bf the Legisla
tive Reorganization Act of 1970, the Committee states that the new 
obligational authority provided in H.R. 7730,. as amended, would be 
not to exceed $3 million to be available without fiscal year limitation. 

V. CoMMITTEE RECol\IMENDATION 

The Committee on Interior and Insular Affairs, by unanimous 
voice vote in open mark-up session on September 10, 1974, recom~ 
mends the enactment of H.R. 7730, as amended. 

VI. TABULATION oF VoTES CAscr 

The unanimous voice votes in Subcommittee and full Committee 
to accept the amendment and to order reported the Act, as amended, 
were taken in open mark-up sessions. As these votes were previously 
announced by the Committee in accord with the provisions of section 
133 (b) of the Legislative Reorganization Act of 1946, as amended, 
tabulation of the votes in this report is unnecessary. 

VII. ExECUTIVE CoMMUNICATIONS 

The reports of Federal agen<;ies tp the Committee concerning H.R. 
7730 and S. 813 are set forth in full below : 

u.s. DEPARTMENT OF THE INTERIOR, 

Hon. HENRY M. JACKSON, 

OFFICE OF THE SECRETARY, 
Washington, D.O., April9, 197 Jr. 

Ohairman, Committee on Interior and Insular Affairs, U.S. Senate, 
W a8hington, D.O. 

DEAR MR. CHAIRMAN : This responds to your request for this De
partment's views on S. 813, a bill "To authorize the Secretary of the 
Interior to purchase property located within the San Carlos Mineral 
Strip" and H.R. 7730, an Act "To authorize the Secretary of the In
terior to purchase property located within the San Carlos Mineral 
Strip." 

We recommend against enactment of both proposals. 
The "San Carlos Mineral Strip" is an area of about 232,000 acres 

which was originally part of the San Carlos Indian Reservation in 
Arizona, but which in 1896 was returned to the United States pursuant 
to an agreement with the tribe. In 1969 this land was given back to the 
tribe "subject to valid and existing rights". As of that time about 8,000 
acres had been conveyed into private ownership, and about 4,500 acres 
had been conveyed to the State. In addition, almost 200,000 acres were 
under grazing permits or leases. In June 1970, the tribe declared its 
intention to terminate all grazing privileges on June 30, 1971. The 
termination date was extended twice and on June 30, 1973 all privi~ 
leges were terminated. 

Both bills are, in essence, private bills for the relief of ranchers 
whose grazing privileges have been cancelled by the San Carlos In~ 
dian Tribe. 
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S. 813-The bill authorizes the Secretary of the Interior to purchase 
privately owned property in the San Carlos Mineral Strip from per
sons having grazmg permits or leases in the Mineral Strip as of J anu
ary 24, 1969. The purchased lands would be taken in trust for the San 
Carlos Apache Indian Tribe. In addition, the bill directs the Secretary 
to pay those persons for improvements placed on lands which have 
been subject to grazing permits and leases and to compensate them for 
the cancelled permits and leases in accordance with the standard pre
scribed by the Act of July 9, 1942. That Act requires "fair and reason
able" compensation for cancellation of grazing permits resulting from 
the use of public lands for war or national defense purposes. 

The termination of grazing privileges on public land can present 
hardships to the permittees since it can reduce the economic value of 
their base ranches. Ranchers who make use of grazing privileges on 
public lands or Indian lands and who acquire or hold base ranches re
lated to such use do so with the knowledge that the lands may be sold 
or dedicated to a higher use which is inconsistent with continuation of 
the grazing privilege. When termination is necessary, the Department 
makes every effort to give maximum advance notice so that the ranch
ers may phase out their operations on the lands affected with as little 
dislocation as possible. In the present case the ranchers have known 
since 1970 that their permits would be cancelled. 

The payment of compensation to ranchers for cancelled grazing 
permits or the purchase of the base ranches would be recognition of 
a vested right in a grazing permit. The principle is well established 
that grazing permits confer no vested rights but merel~ a privilege 
which may be withdrawn without compensation. Section 3 of the 
Taylor Grazing Act explicitly states that " ... the issuance of a per-
mit pursuant to the provisions of this Act shall not create any right, 
title, interest or estate in or to the lands", 48 Stat. 1270 as amended, 
43 U.S.C. § 315b. The exception to this rule enacted by Congress in 
1942 was narrowly limited to cancellation of grazing privileges be
cause of war or national defense needs for the land and no other 
exception has been made since then. To create an exception now for a 
specific group of ranchers by compensating them for termination of 
their permits and by purchasing their base ranches would establish 
a dangerous precedent. It could expose the United States to substan
tial liability whenever it dedicates public land to a use which is in
consistent with grazing. The precedent could also inhibit the future 
granting of grazing permits m many areas where the projected use 
IS uncertain since there would be a desire to avoid exposure to liability 
in the event of subsequent land use changes. 

Another dangerous precedent, in our view, is compensating ranchers 
for improvements made on public lands. This is also contrary to a 
well recognized principle. We understand that the tribe has agreed 
to let the ranchers remove any improvements which are removeable. 

The final precedent which we view with alarm is acquiring private 
inholdings for addition to the Indian reservation. Congress has pro
hibited this practice in some States because it has the effect of taking 
land off the State tax rolls. Our primary concern, however, is that 
many other reservations contain sizable private inholdings. We know 
of no particular justification for acq~irill;g ~nholdi~gs on behalf of 
this tribe as opposed to any other tnbe Similarly situated. 
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H.R. 7730.-This proposal directs the Secretary to purchase all 
privately owned real property within the San Carlos Mmeral Strip. 
He would also be directed to purchase, "for reasonable value", all 
permanent improvements placed on lands within the Mineral Strip 
which have been subject to grazing permits and leases. All purchases 
under the bill would be held in trust for the San Carlos Apache Indian 
Tribe. The Indian Claims Commission would be directed to determine 
the extent to which the purchase would be set off against any claims 
of the tribe against the United States. 

As explained above, we oppose legislation that would direct the 
Secretary to compensate ranchers for improvements made on public 
lands, to acquire base ranches within grazing areas or to acqmre in
holdings within an Indian reservation for addition to the reservation. 

H.R. 7730 includes a provision directing the Indian Claims Com
mission to determine the extent to which United States expenditures 
under the bill would be set off against the Tribe's claims against the 
United States. It is not possible at this time to ascertain whether the 
Commission will determme that there are claims against the United 
States or whether any claims would exceed the amount ex~nded by 
the United States under the bill. We view the purchase of mholdings 
and range improvements to satisfy possible claims against the United 
States simply as a method for compensating ranchers for the termina
tion of their grazin~ privileges. It would not avoid the undesirable 
precedent of acquirmg inholdings within an Indian reservation for 
addition to the reservation. 

H.R. 7730 presents an additional problem. It does not indicate how 
the purchase price of private real property would be determined. It 
does not state whether purchase prices would be determined by the . 
Secretary or whether purchases would be made for fair market value. 

The Office of Management and Budget has advised that there is no 
objection to the presentation of this report from the standpoint of the 
Administration's program. 

Sincerely yours, 
NATHANIEL P. REED, 
Secretary of the lnteri&r. 

u.s. DEPARTMENT OF TilE INTERIOR, 
OFFicE oF THE SEcRETARY, 

Wa8hington, D.O., May 138, 1974. 
Hon. HENRY M. ,JAcKSON, 
Chairman, Committee on Interior and Imular Af!airB, U.S. Senate, 

W aBhington, D.O. 
DEAR MR. CHAmMAN: Enclosed is the transcript of the hearings held 

before the Committee on Interior and Insular Affairs, Wednesday, 
AprillO, 1974, on S. 813 and H.R. 7730, bills "To authorize the Secre
tary of the Interior to purchase property located within the San Carlos 
Mineral Strip." We have reviewed the transcript and corrected the 
Departmental witness's remarks. 

At the hearing on S. 813 and H.R. 7730 the Departmental witness 
was asked to supplement the record with answers to three questions. 

The first question was whether there are precedents for Congress 
or the Administration refusing to buy inholdings within Indian reser
vations. There are precedents but this point needs some clarification. 
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The Indian Reorganization Act of June 18, 1934, § 3, 48 Stat. 984, 
25 U.S.C~ § 463, and other laws authorize the purchase by the United 
States of inholdings within Indian reservations for the purpose of 
providing land for Indians. However, these authorizations have not 
been open-ended. Congress has recognized that the purchase of in
holdings to be held in trust for the Indians can raise problems at State 
and local levels because it takes land off the tax rolls. The Act of 
October. 4, 1973, P.L. 93-120, 87 Stat. 429, which appropriated funds 
for the Department of the Interior and related agencies for the fiscal 
year ending June 30, 1974, includes the following proviso in connec
tion with the "Construction" appropriation for the Bureau of Indian 
Affairs: 

" ... no part of this appropriation shall be used for the acquisition 
of land or water rights within the States of Nevada, Oregon, and 
Washington either inside or outside the boundaries of existing reser
vations ... " 

That Act also includes the following proviso in connection with the 
appropriation of funds of Indian tribes held in the Treasury: 

" ... no part of this appropriation or other tribal funds shall be 
used for the acquisition of land or water rights within the States of 
Nevada and Oregon, either inside or outside the boundaries of eJisting 
lndiap. reservations, if such acquisition results in the property being 
exempted from local taxation." 

The second question was whether there is precedent for compensat
ing a permittee for improvements made on gr~;~.zing lands after ~ per
mit has been cancelled. Our records do not show any precedent for 
such compensation. 

The third question was whether there is precedent for compensating 
a permittee for cancellation of a permit. Again, our records do not 
show any precedent for such compensation. The .Taylor Grazing Act 
explicitly states that a grazing permit "shall not create any right, title, 
interest or estate in or to the lands", 48 Stat. l270 as amended, 43 
U.S.C. § 314(b). Accordingly, the Department has a policy of not 
comp~nsating graziers for the termination of grazing permits or for 
improvements on the grazing lands. 

Sincerely yours, 
JOHN M. POWELL, 
(For Ken M. Brown, 

Legislative Counsel). 

VIII. CHANGES IN ExiSTING LAW 

In compliance with subsecti?n 4 of Rule XXIX of the Standing 
Rules of the Senate, the Committee states that no changes in existing 
law would be made by H.R. 7730, as amended. 

0 



H. R. 7730 

Jf\ineqtthird Q:onyrtss of the tinited ~tatts of 2lmtrica 
AT THE SECOND SESSION 

Begun and held at the City of Washington on Monday, the twenty-first day of January; 
one thousand nine hundred and seventy-four 

5In 5Ict 
To authorize the Secretary of the Interior to purchase property located within 

the San Carlos Mineral Strip. 

Be it en.acted by the Senate and House of Representatives of the 
United States of America in Congress aaseml>led, That the Secretary 
of the Interior (hereinafter referred to as the "Secretary") is hereby 
authorized and directed to acquire through purchase within the 
so-called San Carlos Mineral Strip as of January 24, 1969, all pri
vately owned real property, taking title thereto m the name of the 
United States in trust for the San Carlos A,Pache Indian Tribe. 

SEo. 2. The Secretary is authorized and directed to purchase from 
the owners all range Improvements of a permanent nature placed, 
under the authority of a permit from or agreement with the United 
States, on the lands restored to the San Carlos Apache Indian Tribe 
for the reasonable value of such improvements, as determined by the 
Secretary: Provided, however, That, if any such range improvements 
were constructed under cooperative agreement with the Federal Gov
ernment, the reasonable value shall be decreased proportionately by 
the percentage of original Federal participation. Such permanent 
improvements shall include, but not be limited to, wells, windmills, 
water tanks, ponds, dams, roads, fences, corrals and buildings. The 
Secretary shall take title to such range improvements in the name 
of the United States in trust for the San Carlos Apache Indian Tribe. 

SEc. 3. There are authorized to be appropriated for the purposes of 
thi'il 4 ct not tA exc.eed $3,000ilOO to be a.va.jlahle. wit.hout fiscal year 
limitation : Provided, That in no event shall any person receive total 
compensation under this Act in excess of $300,000: Provided further, 
That the Secretary shall make a fair determination of compensation 
for property acquired pursuant to this Act: Awl provided further, 
That the SeCretary shall make such appraisals and require the owners 
to present such documents as title, tax assessment, bills of sale, other 
paper, and other evidence which he may deem necessary for such 
determination. · 

Speaker of the House of Representatives. 

Viee President of the United States and 
President of the Senate. 
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