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ACTION
THE WHITE HOUSE
WASHINGTON

Last Day: December 24

December 20, 1974

MEMORANDUM FOR

THE PRES~/

FROM:

KEN COLV

SUBJECT:

Enrolled Bill S. 3164 - Real Estate
Settlement Procedures Act of 1974

Attached for your consideration is S. 3164, sponsored by
Senator Brock, which regulates certain lending practices
and closing and settlement procedures in federally related
mortgage transactions to the end that unnecessary costs
and difficulties of purchasing housing are minimized.
OMB recommends approval and provides you with additional
background information in its enrolled bill report (Tab A).
Max Friedersdorf and Phil Areeda both recommend approval.
RECOMMENDATION
That you sign S. 3164 (Tab B)

•
EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DEC 1 9 V74
MEMORANDUM FOR THE PRESIDENT
Subject:

Enrolled Bill s. 3164 - Real Estate Settlement
Procedures Act of 1974
Sponsor - Sen. Brock (R) Tennessee

Last Day for Action
December 24, 1974 - Tuesday
·PUrpose
Establishes new procedures, requirements, and penalties
relating to the settlement process on real estate transfers
involving federally related mortgage loans, including
requirements for greater advance disclosure of the nature
and costs of settlement services, prohibitions on kickbacks
and referral fees, reductions in escrow account payments,
and provisions aimed at reform and modernization of local
recordkeeping of land title information.
Agency Recomm:endations
Office of Management and Budget
Department of Housing and
Urban Development
Federal Home Loan Bank Board
Federal Deposit Insurance Corporation
Veterans Administration
Department of the Treasury
Department of Justice
Federal Trade Commission

Approval
Approval
Approval
Approval
No objection, but
defers to HUD
No objection
No objection
Defers to other
agencies

Discussion

s. 3164 is designed to address, at the Federal level, certain
problem areas in the real estate settlement process--abusive
practices that increase settlement costs to home buyers, a
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lack of understanding about.the process and its costs,
and complexities and inefficiencies in the present
system for the recording of land titles on the public
records.
The first legislation enacted by the Congress regarding
settlement costs was section 701 of the Emergency Home
Finance Act of 1970 which directed HUD and VA to prescribe
standards governing the amounts of settlement costs
allowable in connection with financing of FHA-insured and
VA-guaranteed mortgages. As explained further below, HUD
testified during hearings on the current bill that this
provision is undesirable and unworkable, and recommended
its repeal. The Bouse-passed bill would have repealed
section 701, but the Senate bill did not provide for its
repeal, nor does the enrolled bill.
Apart from that aspect, the Administration generally did
not object to s. 3164 during its consideration by the
Congress.
In your letter of December 4, 1974 to State and local
officials dealing with the Nation's anti-inflation efforts,
you cited real estate settlement fees as an example of
price-fixing arrangements which should be reexamined by
those officials within their jurisdictions. It is worthy
of note that there are several features of-s. 3164 which
tend toward a possible future expansion of the Federal
role in regulating the real estate settlement process.
Most notably, the bill would require the Secretary of HUD,
after consultation with certain other agencies, to report
to the Congress within 3 to 5 years on the need for further
legislation on real estate settlements. This report would
have to include recommendations on (1) the desirability of
requiring lenders of federally related mortgage loans to
bear particular costs that would otherwise be paid for by
borrowers, (2) whether Federal regulation of settlement
charges in connection with such loans is necessary and
desirable, and (3) the ways in which the Federal Government
can assist local efforts to modernize the recordation of
land title information.
The enrolled bill would also override provisions of State
law which are inconsistent with its provisions, except
where the State law gives greater protection to the
consumer.
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·Major provi·s·i·on·s of· s.· 3164
Effective 180 days after enactment, s. 3164 would provide
a variety of means for dealing with real estate settlement
problems cited above. Its provisions would apply to all
settlement transactions involving a "federally related
mortgage loan,• a term so broadly defined in the bill that
it would cover a high percentage of all residential real
estate mortgage loans involving properties for occupancy
by 1 to 4 families.
More specifically, the major provisions of the bill would:
-- require HUD to prescribe a standard settlement
cost form itemizing all charges imposed by the borrower
and seller in covered settlement transactions and including
the information required under the Truth In Lending Act.
-- require lenders at the time of the loan commitment
or at least 12 days before closing to provide the borrower,
seller, or any related Federal agency an itemized disclosure
of each settlement charge on the standard form developed by
HUD.

-- require HUD to prepare, and lenders to distribute
to homebuyers, special information booklets explaining the
nature and cost of settlement$. On a demonstration basis,
in selected housing market areas, the Secretary would be
required to include in the booklets statements of the
range of costs for specific settlement services in such
areas. A report on this demonstration, including the
feasibility of providing such information on a nationwide
basis, would have to be delivered to the Congress by
June 30, 1976.
-- prohibit false information, referral fees, kickbacks,
and other unearned fees in covered settlement transactions,
and prohibit fees for the preparation of Truth-In-Lending
and uniform settlement statements.
-- prohibit sellers of property from requ1r1ng that
title insurance be purchased from any particular title
company.
-- require lenders making mortgage loans on existing
property at least one year old to confirm that the seller
has informed the buyer of the name and address of the seller;
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the seller's purchase date: and the date and purchase price
of the last "arm's length" transaction involving the
property, if it has been held less than two years, and not
been used by the seller as a residence.
-- limit the amount that a lender could require a
borrower to deposit in escrow accounts to ensure the payment
of real estate taxes and insurance.
-- provide for the identification of "straw parties" by
requiring disclosure to federally insured or regulated
financial institutions of the identity of a person receiving
the beneficial interest of a federally related mortgage loan
and making such information available, on request, to the
Federal Deposit Insurance Corporation and the Federal Home
Loan Bank Board.
Civil and/or criminal penalties would be imposed for
violations of key provisions of the enrolled bill, such as
failure to disclose required information, providing false
information, and giving or receiving kickbacks and unearned
fees.
Sec-tion- 701 repeal
As indicated above, the most controversial issue with
respect to this legislation was the repeal of section 701
of the Emergency Home Finance Act of 1970, which directed
HUD and VA to prescribe standards governing settlement
costs on their mortgage transactions.
The enrolled bill does not repeal section 701, as the
Administration had urged. HUD had pointed out in testimony
that attempting to regulate settlement costs nationwide
would be virtually impossible in view of the wide variances
in settlement practices and that, if such an attempt were
workable, it would require an extensive bureaucracy and
very high administrative costs widely out of proportion to
the benefits that would be received by consumers.
While deciding not to include repeal of section 701 in
s. 3164, the conference report on the bill states;
"The conferees recognize that section 701 authority
is not currently being used. However, it is agreed
that continuation of this stand-by authority is
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desirable for its deterrent effect and can, in
fact, facilitate the achievement of the purposes
of the Act. It should be understood, however,
that nothing in the Act is intended to preclude
the Secretary's use of Section 701 authority at
any time he finds it necessary to curb abuses
in specific market areas."
HOD's attached letter on the enrolled bill states, • ••• it
is not anticipated that mere retention on the statute
books of section 701 will pose any immediate difficulty.
Nor will its continued existence, in our opinion, of itself
require the Secretary to undertake to implement it by
establishing maximum settlement charges. Rather, as we
view it -- and we believe the Congress shares this view -section 701 confers stand-by authority whose use is
dependent on a determination by the Secretary and/or
Administrator of the need for its implementation to curb
abuses in specific areas." Since s. 3164 would not require
Federal regulation of settlement costs and the congressional
guidance allows discretion, HOD's interpretation appears
plausible.

HUD, in its letter on the enrolled bill, concludes: "In
sum, we believe that while it is not precisely what the
Administration recommended or what it desires, the enrolled
enactment of s. 3164, considered on balance, is clearly
desirable legislation. Accordingly, we recommend that the
President give his approval to the measure."
· VA has no objection to approval of the bill, but does not
Eelieve that it will accomplish its intended purpose of
protecting homebuyers despite certain beneficial provisions.
VA notes that the bill does not deal with discount points;
creates additional work for lenders, who will pass on their
extra costs to borrowers or sellers in the form of higher
interest rates or discounts; and will often result in
closings being delayed because of the time required to
obtain cost data and to complete disclosure statements.
· ~a Feo:eraT Home ·Loan· ·Bank Board notes that "While there
are a small number of provisions.in the bill which the Bank
Board has in the past opposed, on balance there is far more
to recommend its enactment."

""'

'
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The other agencies whose views were requested either
recommend approval or have no objection to approval.

* * * * *
While repeal of section 701 would have been desirable,
s. 3164 has the effect of deferring the major question
of Federal regulation of settlement costs until HUD has
studied the issue and reports to the Congress several
years hence. Accordingly, we concur with BUD's
recommendation that you approve the bill.

*~~

Assistant Director for
Legislative Reference
Enclosures
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FROM THE STAFF SECRETARY

Time:

DUE: Date: Friday, Decesaber 20

2:00 p.m.

SUBJECT:

Enrolled Bill.s. 3164 - Real Estate Settlaaent
Procedures Act of 197 4

ACTION REQUESTED:
- - For Necessary Action

---z- For YoUr Recommendati9Jls

- - Prepare Agenda and Brief
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-X-

For Your Comments

-~

Drci.ft Remarks

REMARKS:

B16a.se return t.o Judy Johnston, Ground Floor West Wing
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If you have any questions or if you anticipate a
-delay in submitting the required material, pleo.se
telephone the Staff Secretary immedia~~~~;- .

K. R. COU:. JR.
For the President
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cc (for information): Warren Hendriks

Max Friedersdorf
Phil Areeda

Jerry Jones

FROM THE STAFF SECRETARY
Time:
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2:00 p.m.

SUBJECT:

Enrolled Bill S. 3164 - Real Estate Settlement
Procedures Act of 1974

ACTION REQUESTED:
- - For Necessary Action

-x- For Your Recommendations

- - Prepare Agenda and Brief

_ _ Draft Reply

_x_

For Your Comments

_ _ Draft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
If you have any questions or if you anticipate a
delay in submitting the required material, please
telephone the Staff Secretary immediately.
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SUBJECT:
Enrolled Bill s. 3164 - Real Estate Settlement
Procedures Act of 1974

ACTION REQUESTED:
- - · For Necessary Action

- r - For Your Recommendations

- - Prepare Agenda and Brief

- - Draft Reply

_x__

For Your Comments

--Draft Remarks

REMARKS:
Please return to Judy Johnston, Ground Floor West Wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
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delay in submitting the require-:! material, please
telephone the Staff Secretary immediately.

THE WHITE HOUSE
WASHINGTON

December 21, 1974

MEMORANDUM FOR:

WARREN HENDRIKS

FROM:

MAX L. FRIEDERSDORF

SUBJECT:

Action Memorandum - Log No. 801

/

Enrolled Bill S. 3164 - Real Estate Settlement
Procedures Act of 1974

The Office of Legislative Affairs concurs in the attached proposal
and has no additional recommendations.
Attachment

THE GENERAL COUNSEL OF HOUSING AND URBAN DEVELOPMENT
WASHINGTON, D. C. 20410

DEC 1 '11974

Mr. Wilfred H. Rommel
Assistant Director for
Legislative Reference
Office of Management and Budget
Washington, D. C. 20503
Attention:

Ms. Mohr

Dear Mr. Rommel:
Subject:

S. 3164, 93d Congress, Enrolled Enactment

This is in response to your request for our views on the
enrolled enactment of S. 3164, the proposed "Real Estate
Settlement Procedures Act of 1974".
S. 3164 is major legislation whose enactment would alter
considerably the residential real estate settlement process
in the United States. This is because its provisions would
apply to all residential real estate settlement transactions
involving a "federally related mortgage loan," a term which
is broadly defined in section 3(1) to cover a high percentage
of all residential real estate mortgage loans involving oneto four-family properties.
The measure has a fourfold purpose. It is designed to assure
home buyers and sellers greater advance disclosure of the
nature and extent of settlement costs, to eliminate kickbacks
and other unearned fees which tend to add unnecessarily to
settlement services costs, to reduce amounts which home buyers
are required to place in escrow accounts established to assure
payment of real estate taxes and property insurance premiums,
and to reform and modernize local recordkeeping of land title
information.
A variety of means, many of which would involve action by the

Secretary of Housing and Urban Development, would be employed
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to achieve this purpose. These include mandating a uniform
settlement cost statement listing charges imposed on the
borrower and seller in covered settlement transactions
(section 4); requiring the preparation and distribution of
special information booklets to familiarize those borrowing
to finance home purchases with the nature and purpose of real
estate settlement costs and services (section 5); and requiring
advance notice (except where expressly waived) by lenders to
borrowers and sellers of settlement service charges arising in
connection with a covered settlement transaction (section 6).
In addition, the measure would prohibit kickbacks and unearned
fees (section 8); prohibit sellers from conditioning property
sales on prospective purchasers buying title insurance from
particular title companies (section 9); limit strictly the
amounts which lenders may require borrowers to deposit in
escrow accounts (section 10); and prohibit lenders from charging
fees to prepare required disclosure statements (section 12).
Also, lenders making Federally related mortgage loans would be
required to confirm that the seller or his agent has disclosed
to the buyer of existing property the name and address of the
seller, the seller's purchase date, and, if the property has
been held for less than two years and has not been used by the
seller as a residence, the date and purchase price of the last
arm's length transaction involving the property (section 7).
Significantly,,those violating the enrolled bill's key requirements would be subject to civil liability, criminal penalties
or, in some cases, both.
Another provision would require disclosure to federally insured
or regulated financial institutions of the identity of a person
receiving the beneficial interest of a federally related mortgage
loan and, on request of Federal instrumentalities involved with
such loans (i.e., the Federal Deposit Insurance Corporation and
the Federal Home Loan Bank Board), the disclosure to such
instrumentalities of that and other information related to the
loan (section 11).
The Secretary would be directed to establish and monitor, on a
demonstration basis, a model land title information recordation
system or systems (section 13). He also would be directed to
prepare and include in the required special information booklets,
on a demonstration basis in selected housing market areas,
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statements of the range of costs for specific settlement
services in such areas, and to report to the Congress on the
demonstration not later than June 30, 1976 (section 15).
Also, under the enrolled bill, provisions of State law which
are inconsistent with the bill's provisions, and which do not
afford greater consumer protection than is afforded under it,
would be or could become inapplicable with respect to settlement transactions involving covered loans (section 18).
Finally, the Secretary would be directed to report to the
Congress, after prescribed consultation, between three and five
years after the measure became effective, on (1) the need for
any further legislation pertaining to real estate settlements,
(2) the desirability of requiring lenders of federally related
mortgage loans to bear particular costs that would otherwise
be paid for by borrowers, (3) whether Federal regulation of
settlement service charges in connection with such loans is
necessary and desirable, and (4) the ways in which the Federal
Government can assist local efforts at land title information
recordation modernization (section 14).
The bill's provisions would become effective 180 days after its
enactment (section 19).
We believe this enrolled enactment is noteworthy both for what
it contains and for what it fails to contain. In our view, the
most important positive features in the legislation are the
provisions designed to encourage among prospective home buyers
and sellers a greater general awareness of the nature and purpose
of real estate settlement costs, and those aimed at assuring
advance itemized disclosure to buyers and sellers of the settlement costs involved in their particular settlement transactions.
We support the objectives of those provisions and believe they
are sufficiently flexible to enable the. Secretary to administer
them in a way which is constructive while not unduly cumbersome.
S. 3164 also contains a number of other desirable features -such as a prohibition against kickbacks and unearned fees -and some less desirable ones. Typical of the latter is a requirement, noted above, for the Secretary to include in the special
information booklets, on a demonstration basis, settlement cost
range data. While of dubious value, this demonstration is not
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likely to be especially difficult to carry out within the
relatively broad latitude given the Secretary.
Obviously, S. 3164's single omission of note is the absence
of a provision repealing section 701 of the Emergency Home
Finance Act of 1970. That section authorizes and directs the
Secretary and the VA Administrato~ in connection with housing
built, rehabilitated, or sold with assistance under the
National Housing Act or chapter 37 of title 38 of the United
States Code, "to prescribe standards governing the amounts of
settlement costs allowable in connection with the financing
of such housing . • . • " As we have testified before the
Congress, we believe this authority to be undesirable and unworkable. Accordingly, we regret that although the Housepassed version of the legislation would have repealed the
section, the conferees chose to delete the repealer.
However, it is not anticipated that mere retention on the
statute books of section 701 will pose any immediate difficulty.
Nor will its continued existence, in our opinion, of itself
require the Secretary to undertake to implement it by
establishing maximum settlement charges. Rather, as we view
it -- and we believe the Congress shares this view -- section
701 confers stand-by authority whose use is dependent on a
determination by the Secretary and/or Administrator of the need
for its implementation to curb abuses in specific areas.
In this regard, we would note that the Joint Statement of the
Conference Managers strongly buttresses this opinion. The
Managers said:
The conferees recognize that section 701 authority is
not currently being used. However, it is agreed that
continuation of this stand-by authority is desirable
for its deterrent effect and can, in fact, facilitate
the achievement of the purposes of the Act. It should
be understood, however, that nothing in the Act is
intended to preclude the Secretary's use of Section 701
authority at any time he finds it necessary to curb
abuses in specific market areas.
(H. Rept. 93-1526, 93d Congress, 2d Session, p. 11).
We also would point out that, as noted above, section 14 of the
measure would require the Secretary to report to the Congress on,
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among other things, "(b)(2) recommendations on whether Federal
regulation of the charges for real estate settlement services
in federally related mortgage transactions is necessary and
desirable, and, if he concludes that such regulation is
necessary and desirable, a description and analysis of the
regulatory scheme he believes Congress should adopt;".
It can be argued that the above language would not affect in
any way the Secretary's authority under section 701. However,
in our view, a better reading would suggest that the Congress
expects no general implementation of section 701 until the
Secretary reports under section 14 and the Congress acts on
any recommendations in his report.
In sum, we believe that while it is not precisely what the
Administration recommended or what it desires, the enrolled
enactment of S. 3164, considered on balance, is clearly
desirable legislation. Accordingly, we recommend that the
President give his approval to the measure.

//ilf&uRobert R. Elliott

FEDERAL HOME LOAN BANK BOARD
WASHINGTON,

D. C. 20552
FEDERAL HOME LOAN BANK
SYSTEM
FEDERAL HOME LOAN
MORTGAGE CORPORATION
FEDERAL SAVINGS 8t LOAN
INSURANCE CORPORATION

320 FIRST STRE!U N.W.

OFFICE OF
GENERAL COUNSEL

December 17, 1974

Mr. Wilfred H. Rommel
Assistant Director for
Legislative Reference
Office of Management and Budget
Executive Office of the President
Washington, D.C.
20503
Attention:

Ms. Mohr

Dear Mr. Rommel :
This is in response to your request of December 13, 1974
for the views and recommendations of the Bank Board on Enrolled
Bill S. 3164, "The Real Estate Settlement Procedures Act of 1974."
The Bank Board has had, over the past year or two, numerous
opportunities to comment on various drafts of this settlement cost
legislation. We are pleased to find that most, if not all, of
our recommendations have been incorporated into the final version
of this bill. Thus, while there are a small number of provisions
in the bill which the Bank Board has in the past opposed, on
balance there is far more to recommend its enactment. The Bank
Board would, therefore, encourage approval by the President of
this legislation.

~drr~ely, G.~
~~

Genera

E. Allen
Counsel

,
FEDERAL DEPOSIT INSURANCE CORPORATION.

Washington.

o.c.

20429

OFFICE OF THE CHAIRMAN

December

17, 1974

Honorable Roy L. Ash
Director
Office of Management and Budget
Executive Office of the President
Washington, D. C. 20503
Dear Mr. Ash :
By enrolled bill request dated December 13, 1974, your Office
requested our views and recommendation on S. 3164, 93d Congress,
an enrolled bill to be cited as the "Real Estate Settlement
Procedures Act of 1974."
The enrolled bill provides generally for more effective advance
disclosure of the nature and costs of real estate settlement
services, elimination of the payment of kickbacks and referral
fees in connection with settlement services pertaining to
federally-related mortgage transactions, reduction in the amounts
required to be placed in escrow accounts to insure payment of real
estate taxes and insurance, and significant reform and modernization
of local recordkeeping of land title information. Among other
requirements, the bill provides that the Secretary of Housing and
Urban Development shall consult with the Administrator of Veterans
Affairs, the FDIC and the FHLBB in developing a uniform settlement
statement and limits required deposits to escrow accounts for taxes
and insurance in connection with federally-related mortgage loans
to the amount of such taxes and insurance due on the settlement
date and, thereafter, to monthly deposits of one-twelfth of the
estimated taxes and insurance for the upcoming twelve months.
While we are in general agreement with the enrolled bill's basic
objectives, we assume that our views and recommendation are being
requested primarily with respect to section 11 of the enrolled bill,
which would add a new Section 25 to the Federal Deposit Insurance
Act requiring every insured bank (and every mutual savings or
cooperative bank which is not an insured bank) to ascertain the
identity of the persons beneficially interested in any federallyrelated mortgage loan made by the bank "to any agent, trustee,
nominee, or other person acting in a fiduciary capacity" and to
report such identity and the nature and amount of the loan to the
FDIC, if so requested by the Corporation. Uninsured mutual savings
banks and cooperative banks would be deemed to be insured banks for
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purposes of enforcing these provisions under Section 8 of our
Act. The Federal Home Loan Bank Board would be given comparable
authority with respect to insured savings and loan institutions,
and both the FDIC and the FHLBB could by regulation "exempt
classes or types of transactions from the provisions added by this
section if the Corporation or the Board determines that the purposes
of such provision would not be advanced materially by their application
to such transactions."
It is our understanding that the purpose of section 11 is to require
disclosure of the identity of certain disreputable "inner-city"
landlords who have engaged in the practice of obtaining real estate
mortgage loans through "straw parties" to make superficial improvements to "inner-city" property and resell that property at an
exorbitant profit. We favor curtailing speculation in "inner-city"
real estate by unscrupulous speculators. At the same time, however,
we recognize that there are many legitimate uses of the fiduciary
relationship in connection with real estate transactions and that
financial institutions have a duty to maintain the confidential
treatment of customer information. (This issue of the confidential
relationship between a financial institution and its customers is,
of course, the subject of a number of pending bills.) In order to
permit aChieving the objectives of section 11 while at the same
time not infringing unduly upon the confidential and legitimate
fiduciary relationships of financial institutions with their customers,
we support the exemptive authority granted to the FDIC and the FHLBB
under section 11 to exclude certain types of transactions from the
provisions of that section.
Accordingly, we recommend that the President approve S. 3164.
Sincerely,

Frank Wille
Chairman

VETERANS ADMINISTRATION
OFFICE OF THE ADMINISTRATOR OF VETERANS AFFAIRS

WASHINGTON,

D.C. 20420

De.cember 17, 1974

• The Honorable
Roy L. Ash
Director, Office of
Management and Budget
Washington, D. C. 20503

Dear Mr. Ash:
This is in reply to the request of the Assistant
Director for Legislative Reference for the Veterans Administration's comments on the enrolled enactment of S. 3164,
93d Congress.
The bill would establish procedures and regulate
certain aspects in the settlement of residential real property transfers involving Federally related mortgage loans.
The bill's purpose is to provide more effective advance
disclosure of settlement costs, the elimination of kickbacks,
and a reduction in the amount a borrower is required to
deposit in a tax and insurance escrow account.
Section 4 of the bill provides that the Secretary
of Housing and Urban Development, in consultation with the
Administrator of Veterans Affairs, the Federal Deposit
Insurance Corporation, and the Federal Home Loan Bank Board,
shall develop a uniform settlement statement which is to be
combined with the Truth in Lending statement. The Secretary
is also directed to prepare and distribute information booklets
to help borrowers "understand the nature and costs of real
estate settlement services."
All lenders making Federally related mortgage loans
must provide the borrower, prospective seller, and (if
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applicable) the Federal agency insuring, guaranteeing, or
otherwise assisting such loan, an itemized disclosure, in
writing, of all charges that will arise in connection with
the settlement. The bill also limits the amount that a lender
may compel a borrower to place in an escrow account for the
payment of taxes and insurance. Kickbacks incident to settlement services are prohibited and both civil and criminal
penalties are provided for violation of this prohibition.
The bill further instructs the Secretary of Housing
and Urban Development, in consultation with the Veterans
Administration, the Federal Deposit Insurance Corporation,
and the Federal Home Loan Bank Board, and after study,
investigation and hearings, to report to the Congress, in not
less than three or more than five years after the effective
date of the act, whether any further settlement cost legislation is necessary. This bill does not affect the authority
of VA or HUD to prescribe standards governing the amount of
settlement costs allowable, as provided in section 701 of the
Emergency Home Finance Act of 1970 (Public Law 91-351).
While this bill appears to be a desirable attempt
to protect homebuyers, we do not believe it will accomplish
its intended purpose. The bill does not attempt to deal with
discount points, which tend to be a major cost in the transfer
in residential real property. Although discounts must be paid
by the seller, they are often indirectly paid by buyers in the
form of higher selling prices. This bill creates additional
burdens and work for lenders, who will invariably pass on their
extra costs to borrowers or sellers in the form of either
higher interest rates or discounts.
We believe that the extra time required for the
lender to complete the disclosure statements required by this
bill and to obtain cost data from the other parties performing
settlement services will often result in closings being delayed.
Notwithstanding the above, we recognize the advance
disclosures required by this bill could prove beneficial to
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some homebuyers. Further, we support the prov1s1ons calling
for a uniform settlement statement and settlement information
booklet. Finally, we believe the studies required by the
bill could produce beneficial results.
The Veterans Administration has no objection to
approval of this measure by the President. However, since
the bill is primarily of interest to the Department of Housing
and Urban Development, we defer to the views of the Secretary.
Sincerely,
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THE GENERAL COUNSEL OF THE TREASURY
WASHINGTON, D.C.

20220

DEC 1 9 1974
Director, Office of Management and Budget
Executive Office of the President
Washington, D. C. 20503
Attention:

Assistant Director for Legislative
Reference

Sir:
Reference is made to your request for the views of this
Department on the enrolled enactment of S. 3164, "Real Estate
Settlement Procedures Act of 1974."
Section 4 of the enrolled enactment would direct the
Secretary of Housing and Urban Development, in consultation with
the Administrator of Veterans' Affairs, the Federal Deposit
Insurance Corporation, and the Federal Home Loan Bank Board, to
develop a standard real estate settlement form for all transactions which involve federally related mortgage loans. Section 6(a)
would require any lender to provide the prospective borrower and
any Federal agency involved in the loan, at least 12 days prior
to settlement, an itemized disclosure of settlement costs. Section 6(c)
would permit the 12 day period to be waived if the prospective
borrower executes, under terms and conditions prescribed by regulations to be issued by the Secretary of HUD after consultation
with the appropriate Federal agencies, a waiver of that requirement.
Section 14 would require the Secretary, after consultation
with the Administrator of Veterans' Affairs, the Federal Deposit
Insurance Corporation, and the Federal Home Loan Bank Board, to
report to the Congress on the necessity for further legislation
in this area.
The Department would have no objection to a recommendation
that the enrolled enactment be approved by the President. However,
we request that the Comptroller of the Currency also be consulted
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concerning these matters, since all national banks subject to the
Comptroller of the Currency's regulations would be affected by
the enrolled enactment.
Sincerely yours,

General Counsel

ASSIS.TANT ATTORNEY GENERAL
L EGI SL ATI VE AFFAIRS

lltpartmtnt of lJustitt
llas4tngtnn. ii.Ql. 20530

DEC 19 1974
Honorable Roy L. Ash
Director
Office of Management
and Budget ·
Washington, D. C. 20503
Dear Mr. Ash:
In compliance with your request, I have
examined a facsimile of the enrolled bill, 8.3164,
"To further the national housing goal of encouraging
homeownership by regulating certain lending practices
and closing and settlement procedures in federally
related mortgage transactions to the end that unnecessary costs and difficulties of purchasing housing
are minimized, and for other purposes."
The purpose of this bill is to effect certain
changes in the settlement process for residential·real
estate in federally related mortgage transactions that
will result in:
(1) more effective advance disclosure to
home buyers and sellers of settlement costs;

(2) the elimination of kickbacks or referral fees that tend to increase unnecessarily the
costs of certain settlement services;
(3) a reduction in the amounts home buyers
are required to place in escrow accounts established
to insure the payment of real estate taxes and insurance; and

(4) significant reform and modernization
of local recordkeeping of land title information.
The Department of Justice has no objection
to Executive approval of this bill~

Sin~:ey_;~

1(/l/rn'-cent Rakestraw

Assistant Attorney General

FEDERAL TRADE

COMMISSION

WASHINGTON. D. C. 20580
LEWIS A. ENGMAN
CHAIRMAN

December 18, 1974

The Honorable Roy L. Ash
Director, Office of Management and Budget
Executive Office of the President
Washington, D.C. 20503
Dear Mr. Ash:
This is in response to your request for the views
of the Federal Trade Commission upon Enrolled Bill
S. 3164, the "Real Estate Settlement Procedures Act
of 1974."
The Commission believes that increasing disclosure
of settlement costs and eliminating certain abusive
practices is a significant step toward ensuring that the
costs to the home buyer will not be unreasonably inflated.
We, therefore, support the purposes of this Act but defer
to the views of the agencies charged with its administration
respecting specific provisions and an estimate of costs.
By direction of the Commi

EX£CUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

DEC 1 9 1974
MEf.lORANDU.I\1 FOR THE PRESIDENT
Subject:

Enrolled Bill s. 3164 ~ Real Estate Settlement
Procedures Act of 1974
Sponsor - Sen. Brock (R} Tennessee

Last Day for Action
December 24, 1974 - Tuesday
Purpose
Establishes new procedures, requirements, and penalties
relating to.the settlement process on real estate transfers
involving federally related mortgage loans, including
requirements for greater advance disclosure of the nature
and costs of settlement services, prohibitions on kickbacks
and rP.fe:rrnl fP.P.~. rAdnct.i nn!'; in es(~r.nw acc:ount oavments.
and provisions aimed at reform and modernization-of locai
recordkeeping of land title information.
~ency

Recommendations

Office of Management and Budget
Department of Housing and
Urban Development
Federal Home Loan Bank Board
Federal Deposit Insurance Corporation
Veterans Administration
Department of the Treasury
Department of Justice
Federal Trade Ccmmission

Approval
Approval
Approval
Approval
No objection, but
defers to HUD
No objection
No objection
Defers to other
agencies

Discussion

s. 3164 is designed to address, at the Federal level, certain
problem areas in the real estate settlement process--abusive
practices that increase settlement costs to home buyers, a
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lack of understanding about the process and its costs,
and complexities and inefficiencies in the present
system for the recording of land titles on the public
records.
The first legislation enacted by the Congress regarding
settlement costs was section 701 of the Emergency Home
Finance Act of 1970 which directed HUD and VA to prescribe
standards governing the amounts of settlement costs
allowable in connection with financing of FHA-insured and
VA-guaranteed mortgages. As explained further below, HUD
testified during hearings on the current bill that this
provision is undesirable and unworkable, and recommended
its repeal. The House-passed bill would have repealed
section 701, but the Senate bill did not provide for its
repeal, nor does the enrolled bill.
Apart from that aspect, the Administration generally did
not object to s. 3164 during its consideration by the
Congress.
In your letter of December 4, 1974 to State and local
officials dealing with the Nation's anti-inflation efforts,
you cited real estate settlement fees as an example of
orice-fixinq arranqements \'lhich should be reexamined bv
those officials within their jurisdictions. It is worthy
of note that there are several features of s. 3164 \•7hich
tend tm·1ard a possible future expansion of the Federal
role in regulating the real estate settlement process.
Most notably, the bill would require the Secretary of HUD,
after consultation with certain other agencies, to report
to the Congress within 3 to 5 years on the need for further
legislation on real estate settlements. This report would
have to include recommendations on (1) the desirability of
requiring lenders of federally related mortgage loans to
bear particular costs ~~at would otherwise be paid for by
borrmvers, (2) \<Jhether Federal regulation of settlement
charges in connection with such loans is necessary and
desirable, and (3) the \•rays in which the Federal Government
can assist local efforts to modernize the recordation of
land title information.
The enrolled bill would also override provisions of State
law which are inconsistent with its provisions, except
where the State law gives greater protection to the
consumer.

-----
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!1ajor provisions of

s.

3164

Effective 180 days after enactment, s. 3164 would provide
a variety of means for dealing t•Tith real estate settlement
problems cited above. Its provisions 't<lould apply to all
settlement transactions involving a "federally related
mortgage loan," a term so broadly defined in the bill that
it would cover a high percentage of all residential real
estate mortgage loans involving properties for occupancy
by 1 to 4 families.
More specifically, the major provisions of the bill would:
-- require HUD to prescribe a standard settlement
cost form itemizing all charges imposed by the borrower
and seller in covered settlement transactions and including
the information required under the Truth In Lending Act.
-- require lenders at the time of the loan commitment
or at least 12 days before closing to provide the borrov1er,
seller, or any related Federal agency an itemized disclosure
of each settlement charge on the standard form developed by
HUD.
require HUD to prepare, and lenders to distribute
to homebuyers, special information booklets explaining the
n~ture ur1d. cost ui st:::tLleHtt:ld.. ~.
On a O.emonst:.rat:.ion basis,
in selected housing market areas, the Secretary would be
required to include in the booklets statements of the
range of costs for specific settlement services in such
areas. A report on this demonstration, including the
feasibility of providing such information on a natiom<~ide
basis, would have to be delivered to the Congress by
June 30, 1976.
-- prohibit false information, referral fees, kickbacks,
and other unearned fees in covered settlement transactions,
and prohibit fees for the preparation of Truth-In-Lending
and uniform settlement statements.
~- prohibit sellers of property front requiring that
title insurance be purchased from any particular title
company.

-- require lenders making mortgage loans on existing
property at least one year old to confirm that the seller
has informed the buyer of the name and address of the seller;

--

.. .
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the seller's purchase date: and the date and purchase price
of the last "arm's length" transaction involving the
property, if it has been held less than two years, and not
been used by the seller as a residence.
-- limit the amount that a lender could require a
borro1r1er to deposit in escrow accounts to ensure the payment
of real estate taxes and insurance •
•
provide for the identification
of "stra'l.'l parties" by
requiring disclosure to federally insured or regulated
financial institutions of the identity of a person rece1v1ng
the beneficial interest of a federally related mortgage loan
and making such information available, on request, to the
Federal Deposit Insurance Corporation and the Federal Home
Loan Bank Board.
Civil and/or criminal penalties would be imposed for
violations of key provisions of the enrolled bill, such as
failure to disclose required information, providing false
information, and giving or receiving kickbacks and unearned
fees.
Sec·tion 701 repeal
As indicated above, the most controversial issue with
respect to this legislation ,,,as the repeal of section 701
of the Emergency Home Finance Act of 1970, which directed
HUD and VA to prescribe standards governing settlement
costs on their mortgage transactions.
The enrolled bill does not repeal section 701, as the
Administration had urged. HUD had pointed out in testimony
that attempting to regulate settlement costs nationwide
would be virtually impossible in vie~T of the vTide variances
in settlement practices and that, if such an att~~pt were
workable, it would require an extensive bureaucracy and
very high administrative costs widely out of proportion to
the benefits that would be received by consumers.
lfuile deciding not to include repeal of section 701 in
s. 3164, the conference report on the bill states:
"The conferees recognize that section 701 authority
is not currently being used. Hmvever, it is agreed
that continuation of this stand-by authority is

. ... .
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desirable for its deterrent effect and can, in
fact, facilitate the achievement of the purposes
of the Act. It should be understood, however,
that nothing in the Act is intended to preclude
the Secretary's use of Section 701 authority at
any time he finds it necessary to curb abuses
in specific market areas."
HOD's attached letter on the enrolled bill states, " ••• it
is not anticipated that m~re retention on the statute
books of section 701 will pose any immediate difficulty.
Nor will its continued existence, in our opinion, of itself
require the Secretary to undertake to implement it by
establishing maximum settlement charges. Rather, as we
view it -- and we believe the Congress shares this view -section 701 confers stand-by authority ¥Those use is
dependent on a determination by the Secretary and/or
Administrator of the need for its implementation to curb
abuses in specific areas." Since s. 3164 would not require
Federal regulation of settlement costs and the congressional
guidance allows discretion, HUD's interpretation appears
plausible.
· Recommendations
iiuD, ln.

sum,

it~

ltd::.l;er on 1:ne enrolled. :Uill, cum.::.ludes:

~In

'\17e believe that while it is not precisely '\17hat the
Administration recommended or what it desires, the enrolled
enactment of s. 3164, considered on balance, is clearly
desirable legislation. Accordingly, we recommend that the
President give his approval to the measure."

. · VA has no objection to approval of the bill, but does not
oelieve that it will accomplish its intended purpose of
protecting homebuyers despite certain beneficial provisions.
VA notes that the bill does not deal with discount points:
creates additional work for lenders, who will pass on their
extra costs to borrowers or sellers in the form of higher
interest rates or discounts; and will often result in
closings being delayed because of the time required to
obtain cost data and to complete disclosure statements.
The· Federal· Home Loan Bank Board notes that "While there
are a small number of prov~s~ons in the bill which the Bank
Board has in the past opposed, on balance there is far more
to recommend its enactment."

c

•

-
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The other agencies whose views were requested either
recommend approval or have no objection to approval.

* * * * *
While repeal of section 701 would have been desirable,
s. 3164 has the effect of.deferring the major question
of Federal regulation of.settlement costs until HUD has
studied the issue and reports to the Congress several
years hence. Accordingly, we concur with HUD's
recommendation that you approve the bill.

~~~L~
Assistant Director for
Legislative Reference
Enclosures

--

Calendar No. 838
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SENATE

{

REPoRT

No. 93'-866

PROVIDING FOR GREATER DISCLOSURE OF THE NATURE
AND COSTS OF REAL ESTATE SETTLEMENT SERVICES

MAY 22, 1974.-0rdered to be printed

Mr. BRoCK, from the Committee on Banking, Housing and Urban
Affairs, submitted the following

REPORT
Together with
ADDITIONAL VIEWS
[To accompany S. 3164]

The Committee on Banking, Housing and Urban Affairs, to which
was referred the bill (S. 3164) to provide for greater disclosure of the
nature and costs of real estate settlement services, to eliminate the
payment of kickbacks and unearned fees in connection with settlement
serVices provided in federally related mortgage transactions, and for ,
other purposes, having considered the same, reports favorably thereon
with an amendment and recommends that the bill do pass.
INTRODUCTION

The first legislation enacted by Congress regarding settlement costs
was section 701 of the Emergency Home Finance Act of 1970 (P.L.
91-351) which directed the Secretary of Housing and Urban Development and the Administrator of Veterans Affairs to prescribe
standards governing the amounts of settlement costs allowable in
connection with financing of FHA-insured and VA-guaranteed
mortgages. The provision also directed the HUD· Secretary and VA
Administrator to undertake a joint study and make recommendations
to Congress with respect to legislative and administrative actions
which should be taken to reduce and standardize mortgage settlement costs by July 24, 1971.

99--010-74-1
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This Mortgage Settlement Cost Report was transmitted to Congress on February 17, 1972, and proposed regulations setting specific
dollar limits for various settlement services in six metropolitan areas
were issued in July of 1972. These proposed regulations were not issued
in final form, pending further study by HUD of many questions raised
following the publication of the preliminary regulations. HUD officials
testified that the regulations were not developed on the basis of an
analysis of cost and profits inv9lved in providing these services.
The HUD~VA Report and subsequent hearings by the Housing
Subcommittee found three major problem areas that must be dealt
with if settlement costs are to be kept within reasonable bounds:
(I) Abusive and unreasonable practices within the real estate settlement process that increase settlement costs to home buyers vv-ithout
providing any real benefits to them;
(2) The lack of understanding on the part of most home buyers
about the settlement process and its costs, which lack of understanding makes it difficult for a free market for settlement services to function at maximum efficiency; and
·
(3) The basic complexities and inefficiencies in the present system
for the recording of land titles on the public records, which has been
identified as the single most important barrier to reduce significantly
the present level of settlement costs. ·
.
In the HUD-VA Report, the Secretary of HUD and the Administrator of the VA stated that the Federal Government should take
immediate action. to establish maximum allowable settlement charges
on FHA-VA transactions in specific housing market areas, excepting
loan discount payments and charges fixed by State and local governments, and to require use of a uniform settlement statement and submission of estimated settlement costs and related information prior
to settlement.
Prior to the release of the HUD-VA Report, Senator Proxmire
introduced S. 2775 which would require the lender to bear certain
settlement costs with the view that the lenders have the sophistication
and bargaining power to keep the costs down. No action was taken on
S. 2775 other than hearings. However, the Senate-passed Housing and
· Urban Development Act of 1972, contained pro-visions authorizing
HUD to prescribe standards for closing costs allowable not only in
FHA and VA transactions but also in other federally-related mortgages and, in addition, to outlaw kickbacks. The House Banking and
Currency Committee included in its version of the Housing and Urban
Development Act of 1972 a closing cost title which would require
· advance disclosure of settlement costs and prohibit kickbacks, but,
contrary to the Senate bill, would have eliminated any authority for
. HUD to prescribe maximum limits for settlement services. Both
bills died with the end of the 92nd Congress.
In the 93rd Congress, two settlement cost bills were introduced and
referred to the Committee in July 1973, S. 2228 by Senator Brock
and S. 2288 by Senator Proxmire. Although S. 2228 and S. 2288 were
similar in scope, they differed with respect to the authority of HUD
and VA to regulate charge& for settlement services. S. 2228 proposed
to eliminate the authority contained in section 701 of the Emergency
Home Finance Act of 1970 for HUD and VA to prescribe standards
for settlement costs. S. 2288 proposed, on the other hand, that HUD
establish maximum amounts of settlement charges in virtually all
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mortgage transactions within 180 days oJter the date of enactment.
Hearings on these proposals were held in July and October 1973, by
the Subcommittee. Late in 1973, Senator Brock offered S. 2228 as an
amendment to the Housing and Community Development legislation
then being considered by the full Committee in executive session but
no action was taken.
During the 2nd session of the 93rd Congress, Senator Brock introduced S. 3164 broadening the scope of S. 2228. S. 3164 added the
requirement that HUD study and report to Congress on the need for
legislation which would (1) require lenders to bear settlement costs,
(2) regulate maximum settlement rates, and (3) assist local governments to modernize title recordation procedures. Senator Proxmire
introduced S. 3232 which would require mortgage lenders to bear the
expense of closing costs. On May 2, 1974, the Committee met in
executive session and adopted S. 3164without amendment.
As pointed out by the Chairman of the Federal Home Loan Bank
Board, there are two basic approaches that can be taken in solving
the problems of settlement cost&. One appro~ch is to regulate closing
costs directly, that is to provide for legal maxima on the charges
which may be imposed for services incident to real estate settlements.
This approach is the one taken in S. 2288. The second approach is to
regulate the underlying business relationships and procedures of
which the costs are a function. This is the approach employed in
··
S. 3164 adopted by the Committee.
S. 3164 would proceed directly against the problem areas pointed
out above in three basic ways: (1) by prohibiting or regulating abusive
practices, such as kickbacks, unearned fees, and unreasonable escrow
accounts; (2) by requiring that home buyers be provided both with
greater information on the nature of the settlement process and with
an itemized statement of all settlement charges well in adv~ce of
settlement; and (3) by taking steps toward the simplification of the
land recordation process, by establishing, on a demons,tration basis in
various areas of the United States, a model systems for the recordation
of land parcels in a manner calculated to facilitate and simplify land
transfers and mortgage transactions.
By dealing directly with such problems as kickbacks, unearned fees,
and unreasonable escrow account requirements, the Committee
believes that S. 3164 will ensure that the costs to the American
home buying public will not be unreasonably or unnecessarily' inflated
by abusive practices. By making imormation on the settlement
process available to home buyers in advance of settlement and
requiring advance disclosure of settlement charges, it is expected that
many unnecessary or unreasonably high settlement charges will be
reduced or eliminated. Home buyers who would otherwise shop around
for settlement services, and thereby reduce their total settlement costs,
are presently prevented from doing so because frequently they are not
apprised 0f the costs of these services until the settlement date or are
not aware of the nature of the settlement services that will be provided.
The disclosure provisions of S. 3164 should ameliorate or eliminate
such problems. By assisting in the establishment of simplified land
recordation systems, the Committee hopes to reduce the time and
effort presently involved in the searching of real estate titles. A substantial portion of the fees presently charged for title examination and
related services can be eliminated if the work that must be done
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under the present chaotic recording systems can be significantly
reduced by the institution of modern computerized recordation
systems. In the long run, this aspect of S. 3164 may be the single
most important feature of the legislation from the standpoint of
making significant reductions in the present level of settlement charges.
While the Committee believes the Federal rate regulation is not the
preferred solution at this time, and that the antiabuse, disclosure and
reform provisions of this bill offer the brightest prospect for keeping
settlement cost to reasonable levels, it has included in section 10 a
provision calling upon the Secretary of HUD to monitor the implementation of the various provisions of the bill and to report back to the
Congress on what further legislation may be needed in this area.
Section 10(b) would specifically call for the Secretary's recommendations in three areas that were of particular concern to some of the witnesses who testified at the congressional hearings: First, whether it is
desirable to have lenders bear the costs of particular settlement services presently paid for by the borrower; second, whether Federal regulation of settlement charges is necessary and desirable, and if so, what
sort of regulatory procedure should be adopted by the Congress; aild
third, what sort of incentives can be provided to local governments to
improve and modernize their system for the recordation of land title
information. The report required by section 10 is designed to insure
that the actions called for in the bill are effective and, if they are not,
to provide the Congress with the necessary information to permit it
to act promptly on whatever further legislation is needed.
REP~AL

OF FEDERAL RATE REGULATION OF SETTLEMENT CHARGES

The Committee had before it proposals which embraced the concept
of ~-.ederal rate regulation of real estate settlement charges for both
FHA and VA insured mortgages, as' well as most conventional mortgages. The Committee believes that such an approach at the present
time is unwarranted and believes that more time and study is needed
on this question before mandating any Federal regulation of real·
estate settlement charges.
There are a number of reasons for the conclusion that the Federal
Government should not be involved in the fixing of rates for real estate
settlement charges at this time:
(1) Federal rate controls are warranted only if there are clear and
convincing findings that settlement charges are unreasonably high
on a widespread basis throughout the Nation and there is no other
more practical way to deal with the problem. Neither· of these findings
has been made to date. The 1972 HUD-VA Report on Mortga~e
Settlement Costs found that "unreasonable costs probably occur m
fewer areas than may be popularly assumed." Nor did the study
specifically conclude that Federal rate regulation was the only means
for dealing with the abuses uncovered.
.
(2) There are other more practical ways to deal with the problem
than by having the Federal Government regulate rates. One way to
deal with the problems and abuses in the real estate settlement
process is to deal with those problems and abuses directly. This is
precisely what S. 3164 as reported by the Committee would do.
(:3) While there is undoubtedly a Federal interest in ensuring settlement costs, particularly in FHA or VA transactions, are no unreasonably high, it does not follow that the Federal Government should

place tens of thousands of individuals or businesses that supply
settlement services under Federal rate-making simply because there
are abuses or problems in certain areas of the ceuntry. This is particularly true when the causes of the problems and abuses can be
dealt with directly.
(4) A large bureaucracy would have to be developed within HUD
if rates are to be established in accordance with the reasonable and
fair procedures required in other instances of rate-making . .Jf such
procedures are not adopted, then there may be no way to protect
legitimate interests from the establishment of arbitrary and unfair
decisions that may result if rates are set in the absence of the usual
rate-setting safeguards.
(5) Federal authority to establish rates for settlement charges
would infringe on an area that has historically been of State or local
concern and, in some instances, would duplicate existing State
regulatory schemes.
For these reasons, the Committee recommends that Federal rate
regulation not be imposed at this time and that any decision on further
legislative action be deferred until the Secretary of HUD reports to
the Congress as provided under section 10.
ExPLANATION oF THE BILL
UNIFORM SETTLEMENT STATEMENT

Section 4 requires that a uniform settlement statement is to be
prepared by the Secretary of HUD in consultation with various
Federal agencies and is to be used as the standard settlement form for
all transactions in the United States which involve federally related
mortgage loans. Because of the differences that exist in legal and administrative requirements.and-practices in various areas of the country, the uniform settlement statement may contain minimum variations that are necessary to reflect these differences across the country.
The form is also intended to include all of the information and data
required to be provided under the Truth-in-Lending Act and the regulations thereunder, so that by combining the settlement statement \vith
the Truth-in-Lending form, more effective disclosure can be made to
the home buyer.
SPECIAL INFORMATION BOOKLETS

Section 5 directs that the Secretary of HUD prepare and distribute
special information booklets to help persons borrowing money to finance
the purchase of a home to understand better the nature and costs of
real estate settlement services. These booklets, which may be prepared
by lenders if their form and content are approved by the Secretary,
are to be distributed to the home buyer at the time he files a mortgage
loan application.
ADVANCED DISCLOSURE OF SETTLEMENT COSTS

Section 6 requires that any lender agreeing to make a federally
related mortgage loan umst provide to the home buyer and the seller,
at least ten days prior to settlement, an itemized disclosure of each
charge arising in connection with the settlement. This disclosure would
be mad~ upon the uniform settlement statement to be developed under
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section4 of the bill. The Committee wants to make clear that the home
buyer would not be obligated to :P,ay the amounts itemized on the
advanced disclosure unless and until he specifically agreed to do so.
PROHIBITION AGAINST KICKBACKS AND UNEARNED FEES

Section 7 is intended to prohibit all kickback or referral fee arrangements whereby any payment is made or "thing of value" furnished for
the referral of real estate settlement business. The section also prohibits a person or company that renders a settlement service from
giving or rebating any portion of the charge to any other person
except in return for services actually performed. Reasonable payments in return for services actually performed or goods actually
furnished are not intended to be prohibited.
In a number of areas of the country, competitive forces in the
conveyancing industry have led to the payment of referral fees,
kickbacks, rebates and unearned commissions as inducements to those
persons who are in a position to refer settlement business. Such
payments may take various forms. Jl'or example, a title insurance
company may give 10% or more of the title insurance premium to an
attorney who may perform no services for the title insurance company
other than placing a telephone call to the company or filling out a
simple application. A discount or allowance for the prompt payment
of a title msurance premium or other charge for a settlement service
may be given to realtors or lenders as a rebate for the placement of
the business with the individual or company giving the discount. An
attorney may give a portion of his fee to another attorney, lender or
realtor who simply refers a prospective client to him. In some instances,
a "commission" may be paid by a title insurance company to a corporation that is wholly-owned by one or more savings and loan associations,
even though that corporation performs no substantial services on
behalf of the title insurance company.
In all of these instances, the payment or thing of value furnished by
the person to whom the settlement business is referred tends to
increase the cost of settlement services without providing any benefits
to the home buyer. While the making of such payments may heretofore have been necessary from a competitive standpoint in order to
obtain or retain business, and in some areas may even be permitted
by state law, it is the intention of section 7 to prohibit such payments,
kickbacks, rebates, or unearned commissions.
Subsection 7(c) makes clear that section 7 is not intended to prohibit
the payment by title insurance companies, attorneys, lenders and
others for goods furnished or services actually rendered, so long as the
payment bears a reasonable relationship to the value of the goods or
services received by the p~rson or company making the payment. To
the extent the payment is m excess of the reasonable value of the goods .
provided or services performed, the excess may be considered a kickback or referral fee proscribed by section 7. Those persons and companies that provide settlement services should therefore take measures
to ensure that any payments they make or commissions they give are
not out of line with the reasonable value of the services received.
The value .of the referral itself (i.e., the additional business obtained
thereby) is not to be taken into account in determining whether the
pa;y:nent is reasonable.
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Subsection 7(c) specifically sets forth the types of legitimate payments that would not be proscribed by the section. For example,
commissions paid by a title insurance company to a duly appointed
agent for services actually performed in the issuance of a policy of
title insurance would not be proscribed. Such agents, who in many
areas of the country may also be attorneys, typically perform substantial services for and on behalf of a title insurance company
These service;; may include a title search, an evaluation of the title
search to determine the insurability of the title (title examination),
the actual issuance of the policy on behalf of the title insurance
company, and the maintenance of records relating to the policy and
policy-holder. In essence, the agent does all of the work that a branch
office of the title insurance company would otherwise have to perform.
Similarly, the payment of a bona fide salary or other compensation
for goods or facilities actually furnished or services actually performed
would not be prohibited by section 7.
Subsection 7(d) imposes both criminal and civil penalties on any
person or persons who violate the provisions of the section. The
criminal penalty may be a fine of up to $10,000 or imprisonment for
up to one year or both. In addition, any person OJ: persons who violate
the provisions of the section shall be liable to the person whose business
has been referred for three times the amount of the proscribed payment, kickback or referral fee.
LBfiTATION ON REQUIREMENT OF ADVANCE
DEPOSITS IN ESCROW ACCOUNTS

Section 8 is designed to limit the amounts that lenders can require
home buyers to pay into escrow accounts established to ensure the
payment of real estate taxes and insurance. At the present time, many
lenders require that a home buyer establish such an account at the
time of settlement and pay as much as 6 months, one year or even
two years advance taxes and insurance premiums into this account.
Section 8 would limit the amount of these payments at the time of
settlement in the following manner: (1) in jurisdictions where taxes
and insurance premiums are post-paid, the borrower could not be required to deposit more than the amount of taxes and insurance
premiums that will be due and payable on the date of settlement plus
the pro rata portion of such taxes and premiums that has already
accrued, and (2) in jurisdictions where taxes and insurance premiums
are pre-paid, the borrower could not be asked to deposit more than
the pro rata portion of the estimated taxes and insurance premiums
based on the number of months from the last payment date to the
date of settlement. In both cases, lenders may also require one-twelfth
of the taxes and insurance premiums estimated to become due and
payable during the twelve months following the date of settlement.
After the date of settlement, a lender may only require the borrower
to deposit in any one month one-twelfth of the total taxes and insurance premiums that will be due and payable during the year. In those
areas where excessive escrow requirements have been imposed on
home buyers; this provision will result in substantial savings to the
home buyer at the time of settlement without substantially interfering
with the legitimate requirements of lenders for some assurance that
real estate taxes and insurance premiums will continue to be paid on
the property.
·
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ESTABLISHMENT ON DEMONSTRATION BASIS OF LAND PARCEL
RECORDATION SYSTEM

Section 9 would direct the Secretary of HUD to establish, on a
demonstration basis, model land recordation systems in various parts
of the country in the hope of effecting fundamental improvements in
the present systems utilized by local governments for the recordation
and indexing of land title information. Virtually all of the witnesses
in the recent Senate hearings on closing and settlement-costs testified
as to the urgent need for the Federal Government to take meaningful
steps in this area to assist local governments in improving and modernizing their land record systems. The January, 1972, Report by
American University to HUDon "The Real Estate Settlement Process
and Its Costs" concluded that "the root problem involved in reducing
costs is reform and reorganization of public land records." Section 9
is designed to meet this problem by having HUD establish on ademonstration basis in various areas, recordation systems that can be used
as a model by local governments who wish to modernize their own
antiquated systems. The experience gained from these models should
prove invaluable in the determination of how basic reforms in land
parcel indexing and recording can be achieved.
REPORT OF THE SECRETARY ON NECESSITY FOR FURTHER CONGRESSIONAL
ACTION

Section 10 is designed to achieve two purposes. First, subsection (c)
would repeal Section 701 of the Emergency Home Finance Act of
1970. This is the section of law that authorized and directed the Secretary of HUD and the Administrator of Veterans' Affairs to prescribe
standards governing amounts of settlement costs allowable in connection with charges of hundreds of thousands of attorneys,. title companies, surveyors, pest and fungus inspectors, and others who provide
settlement services in FHA and VA assisted mortgage transactions.
Testimony presented by various consumer, industry and government
witnesses in Congressional hearings held during the past year have
demonstrated that Federal rate regulation of settlement charges would
be both unwise and unworkable. Both the Department of Housing
and Urban Development and the Federal Home Loan Bank Board
has testified in opposition to Federal rate regulation of settlement
charges and have urged the repeal of Section 701 of the Emergency
Home Finance Act of 1970.
Second, section 10 would direct the Secretary of HUD to monitor
the implementation of the various anti-abuse and disclosure provisions of the bill and report back to the Congress no sooner than three
and no later than five years from the effective ·date of the Act on
whether· there is any necessity for further legislation in this area. If
he concludes that there is need for further Congressional action,
he is to report on the specific practices or problems that should be
the subject of such legislation and the corrective measures that need
to be taken. Specifically, section 10 would direct the ~ecretary to
include in his report to the Congress his ·recommend~,ttwns on the
desirability of requiring lenders of federally related mortgage loans to
bear the costs of particular real estate settlement services presently
paid for by borrowers and recon;mendations on whe~her Federal
regulation of settlement charges 1s necessary and desirable. If he

concludes that such regulation would be necessary and desirable, he
is to provide the Congress with a description and analjsis of the
regulatory scheme he believes the Congress should adopt. The Secretary is also directed to report on the ways in which the Federal
government can encourage and assist local governments to improve
and modernize their land title record-keeping systems.
·
This report will ensure continuing Congressional and administrative
attention to the problems of unnecessarily high settlement charges
even after the passage of the bill. This continuing concern itself
will help to ensure that changes are affected in the real estate settlement process over the next three years. Moreover, the report called
for by section 10 will provide the Congress with the information it
needs to make a reasoned judgment as to the various alternatives
that might be considered if the provisions of the bill are not totally
effective in ensuring that home buyers pay only reaasonable charges
for necessary settlement services.
FEE FOR PREPARATION OF TRUTH-IN-LENDING AND UNiFORM
SETTLEMENT STATEMENTS

Section 11 would prohibit lenders from imposing on borrowers any
fee or charge for the preparation 'of the Truth-in-Lending statement
or any other disclosure statement called for by the provisions of the
bill.
SECTION-BY-SECTION SUMMARY

Section 1. Short title.-The Act is cited as the "Real Estate Settle.ment Procedure Act of 1974."
Section 2. Findings and Purpose.-The section sets forth two Congressional findings: (1) that significant reforms in the real estate
settlement process are needed to provide consumers with greater and
more timely information on the nature and costs of the settlement
process and to protect them from unnecessarily high settlement
charges that are the result of certain abusive practices that have
developed in some areas of, the country, and (2) that the time has
come for the Congress to implement the recommendations contained
in the 1972 HUD-VA Report to the Congress on "Mortgage Settlement Costs" that was prepared in accordance with Section 701(b) of
the Emergency Home Finance Act of 1970.
Section 2 also sets forth the four basic purposes that the Congress
intends to achieve in enacting the bill. These include: (1) that more
effective advance disclosure of settlement costs is provided to home
buyers an~L sellers, (2) that kickbacks or referral fees that unnecessarily increase settlement costs are eliminated, (3) that reductions
are affected in the amounts home buyers are frequently required to
place in escrow accounts established to' ensure the payment of real
estate taxes and insurance, and (4) that significant first steps are
taken by the Federal government to help effect reform and modernization of local record-keeping in regard to land title information.
Section 3. Definitions.-This section defines terms used in the Act.
(1) "Federally-related mortage loan" would include any loan secured
by 1- to ~-family residential real property including condominiums
and cooperatives which is (a) made by any lender who is regulated by
an agency of the Federal Government or whose deposits or accounts
S.R. 866-----;2
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are insured by an agency of the Federal Government, (b) made or
insured or assisted by any officer or agency of the Federal Government
or under a housing or urban development or related program administered by any such officer or agency, (c) eligible for purchase by
FNMA, GNMA, or the Federal Home Loan Mortgage Corporation,
or by any institution from which it could be purchased by the Federal Home Loan Mortgage Corporation, or (d) made by any "creditor"
who makes or invests in residential real estate loans aggregating $1
million or more a year. (2) "Thing of value" would include any payment, advance, funds, loan, service, or other consideration. (3)
"Person" would include individuals, corporations, associations,
partnerships, and trusts; (4) "Settlement services" would include any
service provided in connection with a real estate settlenient including,
but n'ot limited to, the following: title searches, title examinations,
the provision of title certificates, title insurance, services rendered by
an attorney, the preparation of documents, property surveys, the
rendering of credit reports, or appraisals; pest and fungus inspections,
services rendered by a realtor, and the handling ofthe processing, and
closing or settlement; (5) "Secretary" would mean the Secretary of
Housing and Urban Development.
Section 4. Uniform Settlement Statement.-This section requires that
the Secretary, after appropriate consultation, develop a single standardized form for the statement of settlement costs which will be used
in all transactions involving federally-related mortgage loans. Charges
imposed on both borrower and seller must be clearly and conspicuously
itemized. The form is to indicate whether the title insurance premium
included :iri. the charges covers the lender's interest or the borrower's
interest or both. The form may be used to satisfy the requirements of
the Truth-in-Lending Act (and would include the information requireq
by that Act).
.
Section 5. Special Information Booklets.-Subsection (2) of this
section requires the Secretary to distribute booklets to lenders for
use by persons borrowing money to finance the purchase of residential
real estate, to assist them in understanding the nature and cost of
real estate settlements.
Subsection (b) requires that the booklets include an explanation of
the nature of costs incident to real estate settlements, a sample of the
standard settlement form, an explanation of the nature of escrow
accounts, an explanation of the manner of selecting persons to provide
necessary services, and an explanation of unfair practices and charges
to be avoided. These booklets should take into account differences
by region in law and procedure.
Subsection (c) reqmres lenders to provide this booklet to any person
seeking a loan to finance a residential real estate purchase, at the time
of application.
Subsection (d) permits lenders to print and distribute these booklets
when approved by the Secretary.
·
Section 6. Advance Disclosure of Settlement Oosts.-8ubsection (a)
of this section requires lenders to provide borrowers at least 10 days
prior to settlement with an itemized disclosure of all settlement
charges. In the event the exact amount of any such charge is not available, a good faith estimate of such charge may be provi9-ed.
Subsection (b) imposes a penalty on lenders failing to comply with
this Fequirement, in an am~mnt equal ~o the greater of actual damages
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:>r $500, plus legal costs and an attorney's fee where a successful action
has been brought. Penalties will not be imposed if the violation was
unintentional and resulted from bona fide error.
Subsection (c) provides that the 10-day advance disclosure requirement will be deemed satisfied if the lender makes the disclosure at
any time prior to settlement and the borrower waives the 10-day
requirement.
Subsection (d) provides that no borrower shall maintain an action
both under this section and the provisions of section 130 of the Consumer Protection Act of 1968.
Section 7. Prohibition against Kickbacks and Unearned Fees.Subsection (a) of this section prohibits any person from giving or
receiving any fee, kickback, or thing of value pursuant to any agreement that business incident. to a real estate settlement involving a
federally-related mort~age loan shall be referred to any person.
Subsection (b) prohibits the ~cceptance of any portion of any charge
for the rendering of a real estate settlement service other than for
services actually performed.
Subsection (c) provides that the section does not apply in certain
enumerated situations where services are actually performed.
Subsection (d) imposes a fine of not more than $10,000 orimprisoned
for not more than one year, or both on any person who violates the
provisions of this section. .
·
·
In addition, any person who violates the provisions of subsection (a)
is ·liable in a civil action for treble damages sustained by injured
parStie~.
. . on R equtrement
.
fAdvance D epomts
. ~n
. E scrow
ectwn 8. L'~m~tatwn
~
Accounts.-This section prohibits any requirement by a lender that a
borrower deposit in an escrow account in advance of settlement a sum
in excess of the total amount of taxes and insurance due and payable
prior to or on the date of settlement (or a pro rata portion of the estimated taxes and insurance where such taxes and insurance are prepaid)
plus one-twelth of the amount which will become payable durin~ the
following year. It would also prohibit a requirement of deposit m an
escrow account in any month beginning on or after settlement of a
sum exceeding o'ne-twelth of the amount of taxes and insurance payable
during the year following (except to the extent necessary to cover a
deficiency which.will exist on the due date).
Section 9. Establishment on Demonstration Basis of Land Parcel·
Recordation Systems.-This section authorizes the Secretary to establish on a demonstration basis in various areas a computerized system
for· recording land parcels, in order to facilitate real estate transfers
and transactions and to reduce costs.
Section 10. Report of the Secretary on Necessity for Further Congressional Action.-8ubsections lO(a) and (b) require the Secretary in
consultation with the VA, FDIC, and FHLBB and after investigation
and hearings, not less than three years nor more than five years from
the effective date of the Act, to report to Congress on whether, in
view of the implementation of the provisions of the Act, there is any
necessity for further legislation in this area.
If the Secretary concludes that there is necessity for further legislation, he shall report to Congress on specific practices or problems that
should be the subject of suchlegislation and the corrective measures
that need to be taken. The Secretary shall include in his report recom-
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mendations on the desirability of requiring lenders to bea.:r. the costs
of particular real estate settlement services; recommendations on
whether Federal regulation of the charges for real estate settlement
services is necessary and desirable, and, if he concludes that such regulation is necessary and desirable, a description and analysis of the
regulatory scheme he believes Congress should adopt; and recommendations on the ways in which the Federal Government can assist
and encourage local governments to modernize their methods for the
recordation of land title information, including the feasibility of
financial assistance or incentives.
Subsection (c) repeals section 701 of the Emergency Home Finance
Act of 1970.
Section 11. Fee for Preparation of Truth-in-Lending and Uniform
Settlement Statements.-This section prohibits the imposition of any
fees or charges by lenders for the preparation of statements required
by the Truth-in-Lending Act or sections 4 and 6 of the Act.
Section 12. Jurisdiction of Courts.-This section places jurisdiction
for the recovery of section 6 or 7 in the United States district court for
the district in which the property involved is located, or in any other
court of competent jurisdiction, within one year from the date of the
occurrence of the violation.
Section 13. Validity of Contracts and Liens.-This section provides
that nothing in the Act shall affect the validity of any sale or contract
arising in connection with a federally-related mortgage loan.
Section 14. Effective Date.-The effective date of the Act is one hundred and eighty days after the date of the enactment.
·
EsTIMATED CosT OF LEGISLATION

This bill does not provide for authorizations for appropriations,
however, there will be additional administrative costs required to
carry out the purposes of this legislatio:t;~..
CoRDON RuLE

In the opinion of the Committee, it is JJ.ecessary to dispense with the
requirements of subsection 4 of the rule XXIX of the Standing Rules
of the Senate in order to expedite the business of the Senate in connection with this report.

ADDITIONAL VIEWS OF MR. PROXMIRE
The reporting of the Brock bill, S. 3164, is a major defeat for consumers and a stunning victory for the real estate settlement lobby.
After tossing consumers a few crumbs in the way of increased disclosure and other cosmetic reforms, the Brock bill repeals the only
authority now on the books for regulating settlement charges on FHAVA mortgage transactions. If the Brock bill becomes law, the great
settlement charge rip off not only will continue, it will get worse. The
principal victims will be moderate income homebuyers and sellers
who are served by the FHA-VA program and who could be forced
into paying hundreds of millions of dollars in higher settlement charges
as a result of the Brock bill.
·
The typical homebuyer is a babe in the woods with pitifully little
bargaining power. He is faced with settlement charges pushed on him
by experts on a take-it-or-leave-it basis. The abuses have been well
documented.
Whatever claims made on behalf of the Brock bill, the best way of
judging its impact is to examine who is for it. The main supporters of
the Brock bill are title insurance companies, State bar associations,
mortgage lenders, real estate agents and other participants in the real
estate settlement process. During recent hearings held by the House
Banking Committee, 29 witnesses representing the real estate settlement industry testified. All 29 witnesses supported the House counterpart to the Brock bill, H.R. 9989, introduced by Representative
Stephens. During these same hearings, seven consumer spokesmen or
independent experts were called to testify. Not one of them supported
the Stephens-Brock approach.
LEGISLATIVE HISTORY oF THEl SETTLEMENT CHARGE IssuE

Members of Congress have received many complaints over the years
about excessive settlement charges imposed on home buyers and sellers.
In many cases, high settlement charges have depressed the housing
market by making it impossible for moderate income families to afford
to purchase a home. Congress dealt with the problem in 1970 by
enacting Section 701 of the Emergency Home Finance Act of 1970.
(P.L. 91-351).
Section 701 (a) of the Emergency Home Finance Act authorized and
directed the Secretary of HUD and the Administrator of the VA to
prescribe standards governing the amounts of settlement costs allowable on FHA-VA mortgage transactions. Such charges were to be
based on the Secretary's and the Administrator's estimate of the
reasonable charges for necessary services involved in settlements for
particular classes of mortgages and loans. Sec. 701(b) directed HUD
and VA to undertake a joint study of settlement costs and to report
to Congress with respect to legislative and administrative actions
which should be taken to reduce mortgage settlement costs.
(13)
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H@- and VA released the results of their joint study on February 17, 1972. In presenting this study to Congress, former Secretary
Romney testified that "Settlement costs are unreasonably high in
many areas, but not in all." Shortly before the release of the HUD-VA
study, the Washington Post ran a series of articles about excessive
settlement charges, kickbacks, and other abusive settlement practices
in the Washington metropolitan area.
Following the HUD-VA report and the Post articles, the Senate
apJ?roved on March 2, 1972, as part of the onmibus 1972 Housing bill,
legtslation to prohibit real estate kickbacks, to expand HUD's
authority to regulate settlement charges to include certain· conventional mortgages, and to require that regulations limiting settlement
charges be issued within six months. Similar legislation was S.J?proved
by the Housing Subcommittee of the House Banking Comnnttee on
May 11, 1972. The House Subcommittee bill also required that all
settlement charges be fully disclosed in a timely manner. Fianlly, on
July 4, 1972, HUD published proposed regulations which would have
reduced certain settlement charges on FHA transactions by an average
of 30% in six metropolitan area}>.
Despite the progress achieved by the House and Senate and by
HUD, the real estate settlement industry was still hopeful of sidetracking federal regulation of settlement charges. On August 4, 1972,
22 large title insurance companies retained the Washington law finn
of Sharon, Pierson, Semmes, and Finley to help them fight federal
regulation. The Sharon firm de·vised a strategy for overturning the
House and Senate bills and the 'Proposed HUD regulation. This
strategy called for the repeal of Section 701(a) authorizing the regulation o( settlement charges. The effect of this blatantly anti-consumer
move would be concealed by includinf:5 the Section 701 (a) repealer in a
so-called reform bill which adopted the least offensive disclosure and
other reforms contained in the House and Senate bills. Those who
voted for such a bill could then claim they were for reducing sett1ement
charges while at the san1e time they repealed the only law on the books
for regulating these charges.
On September 13, 1972, Congressman Stephens of Georgia introduced a substitute amendment to the House Subcommittee bill on
settlement charges generally along the lines of the recommendations
made by the Sharon law firm. The Stephens substitute was a:pproved
in F\]lf Committee and included in the omnibus 1972 Housmg bilL
This bill failed to obtain a rule from the Rules Committee and the
entire'matter thus died in the 92nd Congress.
Following the death of 'all settlement cost legislation in 1972, the
Department of Honsin~ and Urban Development withdrew its
proposed regulations limiting settlement charges. The. new Secretary
of HUD, James Lynn, and the new FHA Commissioner, Sheldon
Lubar, expressed a generally negative attitude towards federal regulation cf settlement charges compared with their predecessors. However,
Section 701(a) still remained on the books, and from the point of view
of the rea1 estate settlement industry, it represented a threat that the
·authority might be used by a future Secretary of HUD. Accordingly,
the Sharon firm renewed its campaign to repeal Section 701 (a) on
behalf of its large tit1e insurance clients.
:on July 23, 1973, Senator Brock introduced S. 2228 which was
generally similar to the Stephens substitute amendment of 1972. A
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comparable bill, H.R. 9989, was introduced by Congressman S,t~:Jphens
on August 3, 1973. On July 30, 1973, I introduced S. 2288 which was
generally similar to the settlement charge legislation included in the
1972 Housing bill passed by the Senate on March 2, 1972. Unlike
the Brock-Stephens bill, the Proxnrire bill would retain the authority
of HUD to regulate settlement charges. This authority would also be
extended to cover conventional mortgage transactions as well as
Ji'HA-VA mortgage transactions, and regulations limiting settlement
charges would be required within six months. The Proxmire bill also
contained provisions similar to the disclosure and anti-Kickback
provision sof the Brock-Stephens bills.
The Senate Banking Committee held hearings on the Brock bill,
S. 2228, on .July 30, 1973, just seven days after it was introduced.
Because of the short time .between the bill's introduction and the
hearings, consumer organizations were unable to come forward with
testimony. However, industry spokesmen were somehow familiar
enough with the terms of the Brock bill, so that despite tlie short
notice, 15 witnesses representing the. real estate settlement industry
appeared at the witness table and furnished .the Committee with
lengthy written statements. All 15 industry witnesses supported the
Brock bill. Another measure of industry support for the Brock bill
is revealed by the fact that in discussions with Committee· 'staff,
lobbyists for the title insurance industry often referred to the Brock
bill as "our bill."
In somewhat belated recognition of the imbalance in its hearing
record, the Committee invited additional testimony on the settlement
charge issue from consumer spokesmen or other experts not affiliated
with the settlement industry. Because of the short notice provided
and the Committee's policy of not reimbursing witnesses for their
travel expenses, only three witnesses were able to testify on October 3,
1973. These witnesses supported the Proxmire bill and opposed the
Brock bill. However, their testimony was squeezed in at the end of a
hearing on the Administration's 1973 housing proposals during. the
course of which the Committee received testimony from 19 witnesses.
Under these circumstances it is little wonder that the testimony from
consumer spokesmen had virtually no impact on the Committee's
perception of the real ej3tate settlement problem.
.
The Committee considered the settlement cost issue as part of its
markup of the Omnibus Housing bill of 1974. The Committ,ee met on
December 14, 1973 in an attempt to resolve the differences, between
the Proxrnire bill, which required HUD to issue regulations limiting
settlement charges and the Brock bill which repealed HUD's regulatory authority. The Committee, by a vote of 9 to 6, approved a
compromise approach offered by Senator Cranston. Under this approach, HUD would retain its authority to regulate settlement charges.
However, the authority could not be used for a period of 3 years. If,
after this period, HUD concluded on the basis of a hearing that settlement charges were still too high it could issue regulations limiting
settlement charges on all mortgage transactions, both co:Qventional
and FHA-VA. Congress would have a 120 day opportunity to veto
these regulations if it disapproved.
.
Because of other unresolved differences between the Proxmire and
Brock bills, the Committee decided to exclude the settlement charge
legislation from the Omnibus 1974 Housing bill. In the meantime, the
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settlement lobby began a vigorous campaign to overturn the Cranston
compromise. During December of 1973 and January of 1974 the Housing Subcommittee of the House Banking Committee held hearings on
settlement charge legislation. As indicated previously, 29 settlement
industry witnesses testified and all 29 supported, H.R. 9989, the
Stephens counterpart of the Brock bill.
During these House hearings, the seven consumer oriented witnesses
who testified indicated support for an alternative approach to rate
regulation. Under the alternative approach, mortgage lenders would
be required to pay for all settlement charges required by the lender as a
condition for making the loan. This approach assumes that: (i) lenders
will initially increase their interest rates to cover the cost of settlement
charges; (ii) over time, the superior economic bargaining power-of
lenders will force a reduction in excessive or unnecessary settlement ·
charges; and (iii) competition between lenders will result in the savings
being passed on to the general public.
The so-called "lender-pay" approach sug~ested by the House
consumer witnesses was quite similar to a bill I mtroduced in the 92nd
Congress, S. 2775, on October 29, 1971. However, at that time, consumer spokesmen were generally skeptical that any savings would be
passed on to the general public. The recent House testimony thus
represents a shift in consumer group opinion on the settlement charge
issue. Accordingly, on March 26, 1974, I introduced S. 3232 which
embodies the lender-pay approach advocated in the House testimony.
On March 25, 1974,.I wrote to the Chairman of the Senate Banking·
Committee requesting additional hearings on the settlement charge
issue so that the Committee could explore both approaches in greater
detail and obtain the benefit of the latest thinking of consumer
spokesmen.
No response was received to my request for additional hearings on
the settlement charge issue. However, on April 30, I and other Committee members were notified that the Committee would meet on
May 2 to consider the latest version of the Brock bill, S. 3164 on which
there had been no hearings. The (>hort notice made it virtually impossible to alert consumer groups that the Brock bill was being
considered.
During the Committee's meeting on May 2, I moved to strike
Section 10(c) from the Brock bill which repealed HUD'a regulatory
authority to control settlement charges on FHA-VA transactions.
This motion failed 9 to 3 on a roll call vote. I then offered as a substitute. the exact text of the cranston amendment which the Committee had already approved on December 14, 1973 by a vote of 9 to
6. This time the vote was 9 to 3 against the Cranston compromise with
3 members not voting. Only six members of the Committee were
actually present when these votes were taken, or two less than a
quorum. Of the nine votes against amendi.Iw: the Brock bill, five were
cast by proxy. These votes made it clear tbat the supporters of the
Brock bill had lined up enough proxies to ramrod their bill through
Committee intact.
.
DIMENSIONS OF THE SETTLEMENT CHARG:tt RIP-OFF

The most thorough and comprehensive study of settlement charges
·is contained in the HUD-VA report released on February 17, 1972.
The data from the HUD-VA study was taken from over 50,000 FHA
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and VA transactions during the month of March, 1971. The data was
acquired from each FHA and VA insuring office located in all 50
states. The study found that the average total settlement charge was
$1,937 on homes with an average sales price of $19,397. In other words,
settlement charges accounted for ten percent of each residential
transaction. The breakdown of the $1,937 settlement charge per
transaction is indicated on Table I.
Table I.-Breakdown of Settlement Charges in HUD-VA Study (FHA-VA
transactions during March, 1971)
[Average charge per transaction based on 50,605 transactions]

Item

Closing charges____________________________________________________
Realtor sales commission___________________________________________
Points-----------------------------------------------------------Statutory charges-------------------------------------------------Prepaiditems_____________________________________________________

$494
625
454
65
299

Total settlement charges-----------------.-------------------- 1, 937

The items of settlement charge referred to in Table I are defined
as follows:
(1) Closing charges.-These charges include such items as title
examination, title insurance, attorney fees, loan origination fees of up
to 1% (charges in excess of 1% are included under "points") preparation of documents, credit reports, appraisal fees, surveys, closing
fees, inspection fees and similar items.
(2) Realtor sales commission.-These are fees paid to a real estate
agent as a sales commission, generally by the seller. The average fee
of $625 per transaction indicated in the HUD-VA study is averaged
over all 50,605 transactions included in the study. However, only
31,076 of the transactions reported the payment of a realtor commission, the balance being presumably sold by the owner or builder
directly. Thus the average size of the realtor commission on those
transactions where one was paid was $1,019.
(3) Points.-Points include loan discount payments to the lender
in excess of the 1% loan origination fee included under closing charges.
Points are typically charged when the FHA-VA ceilings rate is below
the going market rate on conventional mortgage loans.
(4) Statutory charges.-These charges include recording fees and
transfer taxes paid to state or local governments.
(5) Prepaid items.-These include prepayments of charges for real
estate taxes, fire insurance, mortgage insurance, and interest accruing
between the closing date and the date interest for the first mortgage
payment is effective.
One of the main findings of the HUD-VA study is that there is an
incredible variation in settlement charges between metropolitan areas
and even within the same area. For example, for homes in the $20,000
to $24,000 price range, the HUD-VA study revealed the following
variations:
Total settlement charges varied nationwide from a low of $200 to a
high of $5,000;
Closing charges varied nationwide from a low of $50 to a high of
nearly $2,000;
Total set.tlement charges in Los Angeles County varied from less
than $1,000 to nearly $4,400.
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Closing charges in Los Angeles County- ranged from about $200
to almost $1,000;
Closing charges in Washington,-D.C. ranged from $487 to $1,030;
Closing charges in Cook County, Illinois ranged from a low of $102
to a high of $723 ;
Similar variations were found in all of the areas that were studied in
detail for the report.
The principal conclusions of the HUD-VA study were summarized
in Secretary Romney's testimony before the Senate Banking Committee on March 1, 1972. These conclusions are quoted in part as
follows:
"Settlement costs and practices vary widely within the same geographic area."
"Costs are unreasonably high in many areas, but not in all."
,
"State regulation of title insurance and other title related costs is
largely ineffective."
"In most cases, competition in the conveyancing industry is directed toward other parti-cipants in the industry and not toward the
homebuying public."
"It is evident from these findings that serious problems exist in the
conveyancing industry, and that such problems demand immediate
attention in order to 0;ssure !that the p,ublic is not charged more for
settlement costs than 1s reasonable."
'In response to questioning about the size of the overcharge per year
on closing costs, Secretary Romney said, "I don't think there is any question but what it is hundreds of millions of dollars."
Secretary Romney's conclusions were strongly supported by Assistant Secretary Gulledge. When asked whether there was any
rational reason for the great disparity in closing costs, Mr. Gulledge
made the following observation: "We found . . . within the same
metropolitan area you have a great disparity between the costs being
charged which would tend to give son;te credence to your point that
there is not a great deal of rational relationship. It is almost a question
of what the traffic will bear." (emphasis supplied)
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THE ToTAL SETTLEMENT BILL

From the figures developed in the HUD-VA study, it is possible
to compute the total amount of settlement charges paid by homebuyers and sellers in an average year .. When these figures are adjusted
to include settlement charges on conventional mortgages and updated
to reflect the increase in pnces since 1971, the average total settlement
charge on today's typical transaction comes to $2,816. There are
approximately 5 million sales of one to two family homes in a normal
year. At an average cost of -$2,800, the total settlement charge bill
paid by homebuyers and sellers comes to a staggering $14 billion a year.
Table II indicates who gets what part of the annual $14 billion settlement bill.
TABLE 11.-THE TOTAL SETTLEMENT BILL
Total annua'
Average charges based
charge per on 5,000,000
transaction sales per year
(1974 prices)
(billions)

Element of charge
Loan origination lee ____________________________________________________________ _
Title insurance ____________ -------- ________________________________ ------ _______ _
Title examination __________________________ ----- ________________________ ------ __
Attorney lees ______________________________ ----- _______________________________ _
Other closing charges _________ ------- _________________ ------- ___________________ _

$308
202
78
122
150

$1.5
1.0
.If
.6
.8

Subtotal, closing charges _______________ ------ __ -------------- _____________ _
Real estate commission. ________________________ ------- _________________________ _
Points. ___________________________________ ----------- _________________________ _
Prepaid items ___ ----- ______________________ ----- ______________________________ _
Statutory charges.---- _________________________________________________________ _

1,121
151
568
116

5.6
•7
2.8

--------:c
4.3
860
.6

---------------2,816
14.0

Total, settlement charge ___ ----- ____________ ------ ________________________ _

The HUD-VA study also provided data on closing charges and
settlement charges by State. These figures have been adjusted to
include conventional mortgage transactions and up-dated for inflation.
The results are listed in Table III. The average closing charge varied
from a low of $476 in South Dakota to a high of $1,278 in New York,
a variance of nearly three to one for essentially the same service. Total
average settlement charges ranged from a low of $1,573 in South
Dakota to $6,458 in Alaska, a variance of better than four to one.

'
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TABLE 111.-SETTLEMENT CHARGES BY STATE

Average
closing
charge
(1974 prices)

State

Average
settlement
charge
(1974 prices)

Estimated
annual
home sales
(thousands)

-Total
annual
closing
charges
(millions)

Total
annual
settlement
charges
(millions)

National average ________________

$860

$2,816

Alabama _________ ----- _____ ------ ___ Alaska _______________________________
Arizona _____________________ ----- ____
Arkansas _____________________________
California _____________________ -- __ --Colorado ___ ________________________
Connecticut_ _______________ ---------Delaware _____________________________
District of Columbia ___________________
Florida _______________________________
Georgia ______________________________
Hawaii_ ______________________________
Idaho ________________________________
Illinois _______________________________
Indiana ______________________________
Iowa ________________________________
Kansas ______________________________

795
963
892
727
1,125
649
709
1, 110
1, 207
833
930
1,056
624
708
643
638
635
739
845
504
1, 127
523
654
655
835
609
669
590
906
591
1, 235
781
1, 278
880
492
796
706
755
878
662
863
476
823
638
798
609
1,164
873
802
619
666

1, 949
6, 458
2, 653
2, 412
3,518
2, 540
2, 682
3, 415
4,127
2, 756
2, 669
3, 794
1, 967
2, 669
2, 713
2, 999
2, 803
2, 155
1, 598
1, 654
4, 431
2, 508
2, 666
3, 242
1, 836
2, 439
3, 530
2, 392
2, 716
25, 739
4,136
2, 701
3, 898
2, 569
I, 967
3,133
1, 855
2,931
3, 368
2,566
2, 514
1,573
2, 540
2, 448
2, 137
1,854
3, 408
3, 351
2, 501
2,636
1,881

94
5
42
58
478
55
68
13
11
177
114
15
19
246
138
80
65
86
95
26
88
118
230
94
60
129
18
41
11
18
159
26
324
135
16
270
79
57
305
21
68
18
107
308
25
11
113
92
50
115
9

$75
5
37
42
538
36
48
14
13
147
106
16
12
174
89
51
41
64
80
13
99
62
150
61
50
79
12
21
10
11
196
20
414
119
8
215
56
43
268
14
59
9
88
196
20
7
131
80
40
71
6

32
lll
140
1,682
140
182
44
45
488
304
57
37
{;57
374
240
182
185
152
43
390
296
613
305110
315
64
98
30
46
65S
70
1, 234
347
31
846
147
167
1,027
54
171
28
272
754
53
20
385
308
125
303
17

Total------------------------------------------------------

5, 000

4, 216

14, 562

~-

~~~~~~~~= =
==::: == :::::::::::::::::::

Maine _______________________________
Maryland ____________________________
.Massachusetts ________________________
Michigan _____________________________

~~~;;~~~~~;:: :::::::::::::::::::::::::

Missouri __________________________ -_Montana ______
-----------_----------Nebraska
____________________________
Nevada ______________________________
New Hampshire_______________________

New JerseY--------------------------New
Mexico __________________________
New York
__ -------------------------North
Carolina
________________________
North Dakota _________________________
Ohio _________________________________
Oklahoma _________ -_- _____ ----------Oregon ___________ -- ______ -----------

~~~~~y~~laan~d: ::::::::::::::::::::::::
South Carolina ________________________
South Dakota _________________________
Tennessee ________ - _______ ----------Texas _____________________ ----- ___ --Utah _________________________________
Vermont_ ________ ---- _____ ----------Virginia ______________________________
Washington ___________________________
West Virginia _________________________
Wisconsin _________________________ - __
Wyoming _____________________________

-----------------------------------------~183

How much fat is there in the $14 billion settlement bill? How
much are consumers being overcharged? How much could be saved if
charges were limited or the industry made competitive? I estimate at
least $1.5 billion a year could be saved or roughly 10% of the total
settlement bill. These potential savings are considerably in excess
of the savings estimated from the no-fault insurance bill on which
consumer organizations have centered much of their attention.
The largest element of the $14 billion settlement bill are real estate
commissions. These total $5.6 billion a year. In today's Jl1arket, the
typical real estate agent's commission is 6% of the sales price and in
some areas 7% compared to a more or less standard 5% just a few
years ago. It is difficult to understand why the percentage commission
paid to a real estate agent should be increasing since the average
sales price of housing is also increasing faster than the rise in the
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general cost of living. If real estate agent commissions were rolled
back to the five percent level, consumers would save nearly $1 billion
a year.
The second largest element of the $14 billion settlement bill are
Qlosing charges. These charges total $4.3 billion a year, with most
of the money going to lenders, title insurance companies and attorneys.
Title insurance companies alone receive a billion dollars a year in
premiums. Less than three percent of this amount is paid out in
losses.
A review of the State by State breakdown in Table III reveals that
high closing charges are concentrated in six jurisdictions-New York,
New Jersey, the District of Columbia, Virginia, Maryland, and
California. These six jurisdictions account for 23% of all residential
real estate transactions. As indicated on Table IV, the average closing
charge in these six jurisdictions is $1,185 compared to $760 for the
rest of the country. If closing charges in these six jurisdictions were to
be reduced to the average for the rest of the county, the savings would
be almost $500 million as indicated on Table V.
TABLE IV.-COMPARISON OF HIGH-CHARGE STATES WITH REST OF COUNTRY

The 6 highest charge States__________________________________

45 remaining States_ ...... _______ -~-_----- .. __ ----__________

Average
closing charge

Number of
home sales
per year
(thousands)

Total annua
closing charg~
(millions)

$1, 185

1,173

$1,390

760

3, 827

2, 910

-----------------------Total United States.----------------------------------860
5, 000
4, 300
TABLE V.-ESTIMATED CLOSING COST OVERCHARGE BY STATE

Amount in

Average
closing charge

State

excess of
$760 avernge

for remaining
States

Number of
home sales
per year
(thousands)

New York ...... __ ------ _____ ------ .. ______ _
New Jersey_. ______________ ------- ________ _
of Columbia ________________________ _
.... ___ •• __ • _____ •• ___ • ________ •• __ _
Maryland
______• .---------.-------------California.•..
_______
________________________ _

$1,278
$518
324
1, 235
475
159
1,207
447
11
V~rgtma
1,164
U3
404
1,127
367
88
1,125
365
478
Total overeharge. _. _________ • ____ • _•••••••• ___ ... __ • _. _________ • ___ • _. ________ • ____ •••
Distri~t

Estimated
annua
overeharg
(millionsa
$16

7
5
45

32
174
498

WHYS. 3164 WoN'T Do THE JoB

The Committee report expresses the belief that the additional
disclosures, the prohibition against kick-backs, and the limitation on
escrow account payments contained in S. 3164 will, by themselves,
eliminate excessive or unnecessary settlement charges. Aside from the
assertions made by the settlement industry, there is no evidence to
suggest that these reforms will be very effective in reducing excessive
settlement charges.
One reason why settlement charges will not be appreciably reduced
through disclosure is that the real estate settlement process is an
inhere11:tly uncompetitive situation. The average person buys or sells
a home only once or twice in his life time. He is a captive customer in
the hands of the lender, the real estate agent or the attorney. He has
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no basis for judging whether a particular fee or charge is reasonable,
particularly when the amount of the fee or charge is small relative to
the total purchase price of the house. Once a buyer is committed to a
particular purchase, he is in no position to question individual charges
which may be tacked on by various partial participants in the settlement process. It is unrealistic to assume that consumers will suddenly
begin shopping for settlement services. A few sophisticated buyers
might. However, the vast bulk of consumers will go along with whatever charges are imposed as they do today.
A second reason why disclosure is inadequate is that those who
provide settlement services discourage price competition. Local and
State bar associations have established minimum fee schedules for
settlement attorneys. The 6% real estate commission has become
virtually standard on residential transactions. Title insurance companies charge virtually the same premiums for title insurance. There
1s no reason to assume that these habits of non-competition, built up
over a life time, will be transformed by a disclosure law.
The proponents of S. 3164 made much of the fact that minimum fee
schedules for attorneys were declared to be in violation of the antitrust laws in a 1972 decision. However, since the Committee ordered
S. 3164 reported, this decision was overturned by the court of appeals
on the grounds that the practice of law is a "learned profession" and
not subject to the anti-trust laws.
The prohibition against kick-backs or other unearned fees contained
in SectiOn 7 of S. 3164 is a worthwhile reform. However, there is no
evidence that closing charges are lower in the States which have
already declared kickbacks to be illegal. Indeed, the Maryland State
Bar prohibits kickbacks and yet closing charges in Maryland are
among the highest in the nation.
In the absence of effective regulation, the net effect of the antikickback provision will be to trai+sfer income from one segment of the
settlement industry to another and possibly increase total settlement
charges. For example, one of the most common type of kickback
arrangements occures when title insurance companies rebate a portion
of the title insurance premium to the attorney or lender or realtor who
referred the business to them. Prohibiting kickbacks will result in a
bananza to these title insurance companies since there is no method
for forcing the savings to be I?.assed on to the consumer. Nor is there
any provision in the Brock bill to prevent the previous recipients of
kickbacks from raisi~ their charges to the public to compensate for
the reduced kickback mcome. If this occurs, the net effect would be to
increase the total settlement bill paid by the public. This may explain
why title insurance companies have been the most enthusiastic
supporters of the anti-kickback provision.
.
STRONGER ACTION NEEDED

Given the size, scope and nature of the settlement charge problem,
it is evident that the weak remedies provided in the Brock bill are
simply inadequate to do the job. Stronger measures are needed. The
Committee has two bills before it which deal directly with the settlement charge problem, S. 2288 which I introduced on July 30, 1973 and
S. 3232 which I introduced on March 25, 1974.
S. 2288 would require HUD to issue regulations limiting settlement
charges on all mortgage transactions within six months. Some..,have
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argued that the regulation of settlement charges is inherently unworkable, that too many separate services are involved, and that local
differences in record-keeping practices are too great for HUD to develop fair and meaningful regulations. Others have expressed the fear
that in the long run, regulations might raise settlement charges,
should the settlement industry dominate the regulatory process as
regulated industries so often do. Whatever the merits to these arguments, the fact remains that the Committee has not held in depth
hearings to explore their validity. There have been examples of
reasonably successful price regulation at the Federal level. For example, the Securities and Exchange Commission, under the authority
?f the Inve~tment Com~a:r:y Act.of 1940, has issued. regulatio:r:s li~it
mg the maxunum comm1ss10n whiCh can be charged m connection wtth
the sale of mutual fund shares. While real estate settlement charges
are more complicated, the problem does not seem incapable of administrative solution.
An alternative to the price regulation approach is contained in
S. 3232, This bill would require mortgage lenders to pay for all settlement charges which thev require as a condition for making the
mortgage loan. For example, many lenders require borrowers to
purchase a title insurance policy which protects the lender. If the policy
is required by the lender for his protection, why shouldn't he pay for
it? If lenders were required to pay for settlement charges, they would
use their superior economic leverage and sophistication to force prices
down. Assuming a reasonable degree of competition between lenders
in the mortgage loan market, these savings would then be passed on to
the general public. Another advantage of the lender-pay approach to
the home-buyer is that the cost of settlement charges prud by the
lender would be included in the finance charge which is tax deductible.
WHY

HUD's

REGULATORY AuTHORITY S.HouLD NoT BE REPEALED

It is a serious mistake to repeal HUD's regulatory authority to
regulate settlement charges as is done under Section lO(c) of the
Brock bill. First of all, it is premature to abandon the regulatory
approach before Congress has thoroughly examined all the alternative
methods for reducing excessive settlement charges. Congress has not
held in depth hearings to examine under what circumstances and
under what conditions regulations might or might not be feasible.
All we have are the self-serving allegations of the settlement industry
that regulations are inherently unfair and unworkable.
Second, until Congress does make a final judgment on the best way
for limiting settlement charges, HUD's regulatory authority under
Sec. 70l(a) serves as a deterrent to prevent a further escalation in
settlement charges. It also prods State and local governments into
reforming real estate settlement practices. The repeal of HUD's regulatory authority will signal settlement attorneys, title insurance companies and others that the Federal government is no longer seriously
mterested in curbing excessive settlement charges. As a result, settlement charges are likely to rise to record highs, especially on FHA-VA
transactions.
Third, even if we concede the argument that the disclosure and other
provisions in the Brock bill might somehow lower settlement charges,
the authority to regulate settlement charges should still be kept on the
books to be used in the event the disclosure reforms do not work. In
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theory, Congress could alwavs pass a new law at a later date if it became convinced that the regulation o~ settlement charges was necessary. As a practical matter, it would be most difficult to enact such a
bill in a timely manner given the depth of opposition to regulation on
the part of the settlement lobby. Such legislation would be subjected to
numerous delays at various points in the legislative process and these
delays could cost home-buyers hundreds of millions of dollars.
It is not too difficult to understand why the settlement lobby is so
anxious to repeal HUD's regulatory authority. Given the negative
position taken by the present Secretary of HUD, the settlement lobby
cannot be worried that tough regulations are iniminent. However, the
mere existence of the authority on the books does constitute a threat
and probably constrains the providers of settlement services from
raising their charges by as much as they would like to. The repeal of
HUD's regulatory authority is thus likely to cost the consumer. Even
a five-percent increase in settlement charges could cost consumers
$700 million a year. These are some of the likely consequences if the
Brock bill is enacted.
WHY THE BROCK BILL SHOULD BE DEFEATED

There is no controversy over the disclosure and other provisions in
the Brock bill. However, if Section 10(c) repealing HUD's regulatory
authority is retained, the Brock bill should be defeated. The increase
in settlement charges which could be triggered by the repeal of HUD's
authority would substantially outweigh any marginal benefits accruing
to consumers from the disclosure and other provisions·. As a practical
matter, most of the so-called reforms in the Brock bill are already
contained in other legislation or in administrative regulations either
proposed or existing. For example, the Senate has already passed a
bill, S. 2101, which calls for the comprehensive disclosure of settlement
charges ten days in advance of settlement. HUD has announced its
intention to implement administratively almost all of the reforms in
the Brock bill. The limitations on payments into escrow accounts are
already contained in the standard mortgage contracts promulgated
by the Federal National Mortgage Association and the Federal Home
Loan Bank Board. Thus, the so-called benefits of the Brock bill are
marginal and largely cosmetic, while the potential cost to consumers
arising from the repeal of HUD's regulatory authority is enormous.
The Brock bill is not in the best interestf of consumers and should be
defeated.
BILL PROXMIRE.
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93n CoNGRESs } HOUSE OF REPRESENTATIVES {
REPoRT
2d Session
No. 93-1526

REAL ESTATE SETTLEMENT COSTS

DECEHBEB

9, 1974.---Qrdered to be printed

Mr. PATMAN, from the committee of conference,
submitted the following

CONFERENCE REPORT
[To accompany S. 3164]

The committee of conference on the disagreeing votes of the two
Houses on the amendments of the House to the bill ( S. 3164) to provide
for greater discloSure of the nature and costs of real estate settlement
services, to eliminate the payment of kickbacks and unearned fees in
connection with settlement services provided in federally related mortgage transactions, and for other purposes, having met, after full and
free conference, have agreed to recommend and do recommend to their
respective Houses as follows:
.
.
That the Senate recede from its disagreement to the amendment of
the House to the text of the bill and agree to the same with an amendment as follows:
In lieu of the matter proposed to be inserted by the House amendment insert the following:
SHORT TITLE
SECTION 1. This Act may be dted a8 the "Real Estate Settle'TIU3nt
Procedures Act of 197.!,.".
FINDINGS AND PURPOSE

SEc. 2. (a) The Oo,ngress finds that significant reforms in the real
estate settle'TIU3nt process are needed to insure that consumers throughout the Nation are provided with greater and 'TIW1'e timely information
on the nature arui costs of the settlement process arui are protected
from unnecessarily high settle'TIU3nt charges caused by certain abusive
practices that have developed in some area8 of the country. The C011r
gress al.so finds that it ha8 been over two yea:rs since the Secretary of
Housing and Urban Development and the Administrator of Veterans'
Affairs submitted their joint report to the Congress on "Mortgage
Settlement Costs" and that the time has come for the recom'TIU3ndations
for Federal legislative action made in that report to be imple'TIU3nted.
38--006
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(b) It i8 the purpose of this Act to effect certain ch<Lnges in the
settlement process for residential real estate t"Mt will result(1) in more effective advance disclosure to home buyers and
sellers of settlement costs,'
(93) in the elimination of kickbacks or referral fees t"Mt tend
to increa8e unnecessarily the costs of certain settlement services,'
(3) in a reduction in the amounts home buyers are required to
place in escrow accounts established to insure the payment of real
estate taaJes and insurance,-_ and
(4) in significant reform and modernization of local recordkeeping of latnd title information. ·
, '
SEc. 3. For purposes of this Act(1) the term "federally related mortgage loan" includes any
loan whic~
(A) is see1ired by residential real property (including individual units of condomimwms and cooperatives) desif!.ned
principally for the occupancy of from one to four families,o
and
(B) (i) is made' in whole or in part by any lender the
deposits or accou'llil8 of which are inswred by any agency of
the Federal Go1Jernment, or is made in whole or in part by
any lender which is regulated by any agency of the Federal
Government,- ·Qi
.·
·
(ii) iJJ made. in whole 'or. in part, or insured, guaranteed,
supplemented, or. a8sUJted in. any way, by the Secretary or
OITIIJI other of!icer1or agency of' the Federal Government or
'11m4er or in connection with a housing or urban development
program adminiatered by the Secretary or a hoo.sing or related program administered .by any other such off6cer or
agency,- or
.
·
(iii) iJJ eligib'f:e for purcha8e by· the Federal National
M Olf'tgage Association, the Government National Mortgage
Association, or the Federal Home Loan Mortgage Corporation; or from any financial institution from which it could
be purcha8ed by the Federal Home Lo(]fTl, Mortgage Cor·
poration,- or
(iv) iJJ made in whole or in part by any "creditor", a8
defi;ned in section 103(/) of the Consumer Credit Protection
Act (15 U.S. C. 16093(/)), who makes or invests in residential
real estate loans aggregating more than $1,000,000 per year;
(93) the term "thing of value" includes any payment, advance,
f'UIIU18, loan, service, or other consideration;
(3) the term "settlement services" includes any service provided in connection with a real estate settlement including, but
not limited to, the following: title searches, title ewaminations,
the provision of title certificates, title insurance, services rendered
by an attorney, the preparation of dacuments, property surveys,
the rendering of credit reports or appraisals, pest and fungus
inspections, services rendered by a real es~ate agent or broker,
and the handling of the processing, and closing or settlement;
(4) the term "title company" means any institution which is
qualified to iJJsue title insurance, directly or through its agents,
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and also refers to any duly authorized agent of a title company;
(5) the term "person" includes individuals, corporations, associations, partnerships, and trusts; and
(6) the term "Secretary" means the Secretar'IJ of Housing and
Urban Development.
UNIFORM SETTLEMENT STATEMENT

SEc. 4. The Secretary, in consultation with the Administrator of
Veterans' Affairs, the Federal Deposit Insurance Oarporation, and the
Federal Home Loan Bank Board, shall develop and prescribe a standard form for tlte statement of settlement costs which shall be used (with
such minimum variations as may be necessary to refleet unavoidable
differences iJn legal and administrative requirements or practices in
different areas of the country) as the standard real estate settlement
form in all transactions in the United States which involve federally
related mortgage loans. Such form shall conspicuously and clearly
itemize all charges imposed upon the borrower and all charges imposed
upon the seller in connection with the settlemJent and shall indicate
whether any title insurance premium included in such charges covers
or insures the lender's interest in the property, the bo7"1'ower's interest,
or both. Such form shall incl!ude all informatiOn and data required to
be provided for such transactions under the Truth in Lending Act and
the regulations issued thereunder by the Federal Reserve Board, and
may be used in satisfaction of the disclosure requirements of that Act,
and shall al.Yo include pr01.Jision for einecution of the '11J'aiver allowed
by section 6(c).
SPEOIAL IN!FORMATION BOOKLETS

SEc. 5. (a) The Secretary shall prepare and distribute booklets to
help persons bo7"1'owing money to finance the purchase of residential
real estate better to understand the nature and costs of real estate
settlement services. The Secretary shall distribute such booklets to all
lenders which make federally related mortgage loans.
(b) E'ach booklet shall be in such form and detail as the Secretary
shall prescribe and, in addition to such other information as the Secretary may provide, shall incl!ude in clear and concise language(1) a description and einplanation of the nature and purpose of
each cost incident to a real estate settlement;
an einplanation and sample of the standard real estate settlement form; developed and prescribed under section 4;
(3) a description and einplanation of the nature and purpose
of escrow accownts when used in connection with loans secured by
residential real estate;
( 4) an einplanation of the choices available to buyers of residential real estate in selecting persons to provide necessary services
incident to a real estate settlement; and
(5) an einplanation of the unfair practices and unreasonable or
unnecessary charges to be avoided by the prospective buyer with
respect to a real estate settlement.
Such booklets shall take into consideration differences in real estate
settlement ·procedJures which may einist among the several States and
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territories of the United States and a'llWfi{J separate political subdivUrions within the same State and territory.
(a) Each lender referred to in subsection (a) shall provide the
booklet described in such subsection to each person from whom it
receives an application to borrow money to finance t'he purchase of
residential real estate. Such booklet shall be provided at the time of
receipt of 8UCh application.
(d) Booklets may be printed and distributed by lenders if their
form and content are approved by the Secretary as meeting the requirements of subsection (b) of this section.
ADVANCI!J DIBOLOBURI!J OF BI!JTTLI!JMI!JNT 001?/TB

SEc. 6. (a) Any lender agreeing to make a federally related mortgaue loan shall provide or aauae to be provided to the prospective
borrower, to the prospective seller, and to any officer or agency of the
Federal Government proposing to insure, guarantee, supplement, or
asaist 8'Ullh loan, at ~he time of the loan cowmitment, but in no aa8e later
than 1~ calendar days prior to settlement, upon the standard real
estate IJettlement form developed and prescribed under section 4, or
upon a form developed and preiJcribed by the Secretary specifically
for the purpose8 of this sectzon, and in accordance with regutations
presC1"toed by the Secretary, an itemized disclosure in writing of each
charge·arising in connection with 8UCh settlement. For the purposes of
a&mplying with this section, it shall be the duty of the lender agreeing to make the loan to obtain or came to be obtained from persons
who provide or will provide services in connection with such settlement the amount of each charge they intend to make. In the event the
e'JJact amount of any 8Ullh charge is not available, a good faith estimate
of such charge may be provided.
(b) If any lender fails to provide a prospective borrower or seller
with the disclosure as required by subsection (a), it shall be liable
to 8'Ullh borrower or 8eller, as the case may be, in an amount equal to(1) the actual damn,ges involved or $500, •whichever is greater,
and
(~) in the ca,se of any macessful action to enforce the foregoing
liability, the court costs of the action together ·with a reasonable
attorney's fee as detm'mined by the court;
except that a lender may not be held liable for a violation in any action
brought under this mb8eation if it 8hows by a preponderance of the
evidence that the violation ·was not intentional and resulted from a
bona fide error notu,ithstanding the maintenance of procedwreiJ adopted
to avoid any such error.
(c) The provisions of sulJsection (a) shall be deemed to be IJatisfied
with respect to a borrower or seller in connection with any settlement
involving a federally 1'elated mortgaue loan if the disclosure required
by mbse~tion (a) is provided at any time przor to settlement and the
prospectzve borrower or seller, as the case may be, e'JJeoutes, under
teTmiJ and conditiom prescribed by regulatiOniJ to be issued by the Secretary · after consultation with the appropriate Federal agencies, a
waiver of the requirement that the disclomre be provided at least 1~
calendar days prior to such settlement. In isming such regulations, the
Secretary shall take into account the need to protect the borrower's
and the seller's right to a timely disclomre.
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(d) With respect to any partioolar transaction involving a federally
related mortgage loan, no borrower shall maintain an action or separate actions against any lender under both the provwions of thw section and the provwions of section 130 of the Consumer Credit Protection Act (15 U.S.C.16¥J).
(e) The provisions of this Act shall supercede section 121 (c) of the
Consumer Credit Protection Act insofar as the latter applietJ to any
federally related mortgage loan as defined in thw Act.
DISCLOSURE OF PRF!VIOUS SELLING PRIOFJ OF FJXISTING RFJAL PROPFJRTY

SEc. 7. (a) No lender shall make any commitment for a federally
1•elated mortgage loan on a retJidence on which construction has been
completed mo're than twelve months prior to the date of such commitment unless it has confirmed that the follO'wing information has been
dwclosed in writing by the seller or hitJ agent to the buyer(1) the name and addrestJ of the pretJent owner of the property
being sold;
(2} the date .the property was acquired by the present owner
(the year only zf the property was acquired more than f/wo yean
previously) ; and
(3) if the seller has not 01.oned the property for at least two
years prior to the date of the loan application and has not used
the property as a place of residence, the date and purchase price of
the last arm's length transfer of the property, a lwt of any sUbsequent imprm,ementl! made to the p1'0perty (excluding maintenance repairs) and the cost of tJuch improvements.
(b) The obligations imposed upon a lender by thw section shall be
deemed satisfied and a commitment for a federally related mortgage
loan may thereafter be made if the lender receives a copy of the written tJtate,ment provided by the tJeller to the buyer supplying the information required by tJubtJection (a).
(c) Whoever knowingly and willfully provides false information
under thw section or otherwise 1.Dillfully fails to comply with its requirements shall be fined not more than $10,000 or imprisoned for not
more than one year, or both.
PROHIBITION AGAINST KICKBACKS AND UNEARNFJD FEES

SEc. 8. (a) No person shall give and no person shall accept any
fee, kickback, or thing of value pursuant to any agreement or understanding, oral or otherwwe, that business incident to or a part of a
real estate settlement tJervice invol!ving a federally related mortgage
loan shall be referred to any penon.
(b) No person shall give and no person shall accept any portion,
split, or percentage of any charge made or received for the rendering
of a real estate settlement service in connection with a transaction
involving a federally related mortgage loan other than for services
actually performed.
(c) Nothing in thw section shall be construed as prohibiting (1)
the payment of a fee (A) to attorneys at law for services actually
1•endered or (B) by a title company to its duly appointed agent for
services actually performed in the issuance of a policy of title insurance or (C) by a lender to its dUly appointed agent for services actu-
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ally perfO'rrned in the malcing of a loan, or (~) the payment to a;ny
person of a bona fide salary or compensation or other payment for
goods or facilities actually furnwhed or fgr services actually
p_erfO'rrned.
(d) (1) Any person or persons who violate the provwwns of thw
section shall be fined not more than $10,000 or imprWoned for not more
than one year, or both.
.
(~) In addition. to the penalties provided by paragraph (1) o thw
subsection, any person or persons who violate the provisions of subsection (a) shall be jointly and severally liable to the person or persons whose business has been referred in an amount equal to three
times the value or amount of the fee or thing of value, and any
person or persons who violate the provwions of subsection (b) shall
be jointly and severally liable t~ the person or persons charged for
the settlement services involved in an amount equril to three times
the amownt of the portion, split, or percentage. In any successful
action to enforce the liability under thw paragraph, the court may
award the court costs of the action together with a reasonable attor'll.ey's fee as determined by the court.
TITLE OOMPANII!JS

SEc. 9. (a) No seller of property that will be purchased with the
asmtance of a federally related mortgage loan shall require directly
or indirectly, as a condition to selling the property, that title insurance covering the property be purchased by the buyer from any particular title company.
(b) Any seller who violates the provisions of subsection (a) shall
be liable to the buyer in an amount equal to three times all charges
made for 8UCh title insurance.
LIMITATION ON RI!JQUIRI!JMI!JNT OF ADVANOI!J DI!JPOSIT8 IN I!JBOROW
AOOOUNTS

BEe. 10. No lender, in connection with a federally related mortgage
lOOITt, shall require the borrower or prospective borrower-( 1) to deposit in any escrow account which may be e.stahlwhed in
connection with such loan for the purpose of assuring po:yment of
taaJes and insurance premiW11UJ with respect to the property, prior
to or upon the date of settlement, an aggregate sum (for such
purpose) in ewcess of(A) in any jumdiction where such taaJes and insurance
premiW11UJ are postpaid, the total amownt of such taaJes and insurance premiW11UJ which will actually be due and payahle on
the date of settlement and the pro rata portion thereof which
has accrued, or
(B) in any jumdiction where such taaJes and insurance
premiums are prepaid, a pro rata portion of the estimated
taaJes and insurance premiums corresponding to the 'fiJIJI1nlJer
of months from the Za.st date of payment to the date of
settlement,
'fl!us one-twelfth of the estimated total amount of such taaJes and
tnsurance premiums which will become due and payable during
the twelve-month period beginning on the date of settlement; or
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(9) to deposit in any lfUCh esorow account in any month beflnning after the date of settlwumt a sum (for the purpose of assuring payment of tawes (Jfll,(] insurance premiwmtJ with respect to
the property) in e:lJcess of one-twelfth of the total amount of the
estilmated tawes (Jfll,(] insurance premiwmtJ which will become due
and fJayable during the twel!ve-month period beginning on the
first day of lfUCh month, ewcept that in the event the lender determines there will be a deficiency on the due date he shall not be
prohibited from requiring additional montlUy deposits in tJUCh
esorow account of pro rata portions of the deficiency corresponding to the number of months from the date of the lender's determination of lfUCh deficiency to the date upon which iuoh tawes (Jfll,(]
insurance premiums become due and payable.
LIMITATIONS AND DI80LOSUR.E8 WITH R.ESPEOT TO OER.TAIN FEDERALLY
RELATED MORTGAGE LOANS

SEc. 11. (a) The Federal Deposit Insurance Act i8 amended by
adding at the end thereof the following new section:
"SEc. ~5. (a) No insured bank, or mutual sUIIJings or cooperative
bank which is not an insured bank, shall make any federally related
mortgage loan to any agent, tru8tee, nominee, or other person acting
in a fiduciary capacity without the prior condition that the identi? of
the person reoeiving the beneficial interest of lfUCh loan shall at all t~mes
be revealed to the bank. At the request of the Corporation, the bank
shall report to the Corporation on the identity of lfUCh person and the
nature and amount of the loan, discount, or other ewtension of oredit.
"(b) In addition to other available remedies, this section may be enforced with respect to mutual SUI!Jings and cooperatwe banlcs which
are not insured banks in accordance with section 8 of thi8 Act, and for
such purpose such mutual savings and cooperative banks shall be held
and considered to be State nonmember insured banks and the appropriate Federal agency with respect to such m;utual savings and cooperative banks shall be the Federal Deposit Insurance Corporation."
(b) Title IV of the National Housing Act is amended by adding at
the end thereof the following new aection:
"SEc. 1,13. No insured institution ahall make any federally relate:J
mortgage loan to any agent, trustee, nominee, or other peraon acting m
a fiduCiary capacity without the prior condition that the identit'!/ of
the peraon receiving the beneficial interest of such loan shall at all t~mes
be revealed to the institution. At the re~t of the Federal Home
Loan Bank Board, the insured institution shall report to the Board on
the identity of such person and the nature and amount of the loan."
(c) The Federal Depoait Insurance Corporation or the Federal
Home Loan Bank Board as appropriate may by regulation ewempt
classes or types of transactions from the provisiona added by thi8 aection if the Corporation or the Board detef'Tninea that the purposes of
such provisions would not be advanced materially by their application
to such transactions.
FEE FOR. PREPARATION OF TRUTH-IN-LENDING AND UNIFORM
SETTLEMENT 8TATEMENTS

SEc. 1~. No fee shall be imposed or charge made upon any other
person (as a part of settlement costa or otherwi8e) by a lender in con-

nection with a federally related nwrtgage loan made by it (or a loan
for the purch(UJe of a mobile lwme), for or on a(J(Jount of the preparation and submi8sion by BUOh lender of the statement or statements required (in connection with BUOh loan) by sections 4 and 6 of this Act
or by the Truth in Lending Act.
ESTABLISHMENT ON Dl!JMONSTRATION BASIS OF' LAND PARCEL
RECORDATION SYSTI!JM

SEc. 13. The Secretary shall establish and place in operation on a
demonstration b(UJis, in representative political subdivisions (selected
by him) in various areas of the United States, a model system or systems for the recordation of land title information in a manner and
form calculated to faeilitate and simplify land transfers and mortgage
transactions and reduce the cost thereof, with a view to the possible
development (utilizing the information and eroperience gained under
this section) of a nationally uniform system of land parcel recordation.
RI!JPORT OF' THE SEORETARY ON NECESSITY FOR FURTHI!JR
CONGRI!JEJSIONAL AOTION

SEc. 14. (a) The Secretary, after consultation with the Adminiatrator of Veterans' Affairs, the Federal Deposit Insurance Corporation,
and the Federal Home Loan B anlc Board, and after such study, investigation, and hearings (at which representatives of consumers groups
shall be allowed to testify) as he deems appropriate, shall, not less than
three years nor more than five years from the effective date of this
.Aot, report to the Congress on whether, in view of the implementutwn
of the provisions of this Act imposing certain requirements and prohibiting certain practices in connection with real estate settlements,
there is any necessity for further legislation in this area.
(b) If the Secretary concludes that there is necessity for further
legislation, he shall report to the Congress on the specific practices or
problems that should be the subject of such legislation and the corrective measures that need to be taken./n addition, tl1e Secretary shall
include in his report(1) recommendations on the desirability of requiring le1Ulera
of federally related mortgage loans to bear the costs of particular
real estate settlement services that would othm'Wise be paid for by
borrowers,.
(2} recommendations on whether Federal regulation of the
chargea, for real estate settlement servic~s in federally related
mortgage transactions is necessary and desirable, and, if he concludes that BUOh regulation is necessary and desirable, a description and analysis of the regulatory scheme he believes Congress
should adopt; and
(3) recommendations on the 'ways in which the Federal Government can assist and encourage local governments to modernize
their methods for the recordation of land title information, including the feasibility of providing financial assistance or incentives to local governments that seek to adopt one of the model
systems developed by the Secretary in accordance with the provisions of section 13 of this Act.
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DJilMON8TRATION TO DETERMINE FEA8IBILITY OF INCLUDING STATEMENTS
OF SETTLEMENT 008T8 IN 8PJilOIAL INFORMATION BOOKLET8

SEc. 15. The Secretary shall, on a demoruJtration basis in selected
housing market areas, have prepared and included in the special information booklets required to be furnished under section 5 of this Act,
statements of the range of costs for specific settlement seroices in such
areas. Not later than June 30,1976, the Secretary shall transmit to the
Congress a full report on the demoruJtration conducted under this
section. Such report shall contain the Secretary's assessment of the
feasibility of preparing and including settlement cost range statements for all housing market areas in the special infOrmation booklets
for such areas, together with such other information and recommendations for additional legislation as he determines to be appropriate.
JURI8DIOTIQN OF COURTS

SEc. 16. Any action to recover damages purS'!.UIITbt to the provisions
of section 6, 8, or 9 may be brought in the United States district ()()Urt
for the district in which the property irwolved is located, or in any
other court of competent jurisdiction, within one year from the date of
the occurrence of the violation.
VALIDITY OJI' OONTRAOTS AND LIJJJNS

SEc.17. Nothing in this Act shall affect the ~·alidity or enforceability
of any sale or contract for the sale of real property or any loan, loan
agreement, mortgage, or lien made or arising in connection with a federally related mortgage loan.
RELATION TO STATE LA.WS

SEc.18. (a) This Act <Wes not annul, alter, or affect, or ei1Jempt any
person subject to the provisions of this Act from complying with,
the lawtt of any State with respect to settlement practices, ei1Jcept
to the ei1Jtent that those laws are inconsisent with any provittion of
this Act, and then only to the extent of the incoruJistency. The Secretary is authorized to determine whether BUCh inconsiJJtencies ewist.
The Secretary may not determine that any State law is inconsistent
with any provision of this Act if the Secretary determines that BUCh
law gives greater protection to the consumer. In rnnlting these determinations the Secretary shall consult with the appropriate Federal
agencies.
·
(b) No provision of this Act or of the laws of any State imposing
any liability shall apply to any act done or omitted in good faith in
conformity with any rule, regulation, or interpretation thereof by
the Secretary, nothwithstanding that after such act or omission has
occurred, such rule, regulation, or interpretation is amended, rescinded, or determined by judicial or other authority to be invalid for
any reason.
EFFECTIVE DATE

SEc. 19. The provisions of this Act, and the amendments made
thereby, s,hall become effectwe one hundred and eighty days after
the date of the enactment of this Act.
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And the House agree to the same.
That the Senate ,recede from its disagreement to the amendment
of the House to the title of the bill, and agree to the same.
WRIGHT PATMAN,

WM. BARRE'IT,
LEONOR K. SULLIVAN,
THoMAs L. AsHLEY,
WILLIAM S. MooRHEAD,
RoBERT G. STEPHENs, Jr.
FERNAND. ST GERMAIN'
HENRY GoNzALEz,
HENRY S. REuss,
WILLIAM B. WIDNALL,
GARRY BROWN,
BEN B. BLACKBURN'
JoHN H. RoussELOT,
CHALMERS

P. WYLIE,

ALBERT w. JOHNSON,
Managers on tke Part of the HOWie.
JoHN SPARKMAN,
WILLIAM PROXMIRE,
HARRISON A. WILLIAMS,
THoMAs J. MciNTYRE,
JoHN TOWER,
EDWARD w. BROOKE,
BILL BROCK,
Managers on tke Part of tke Senate.

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE
The managers on the part of the House and the Senate at the conference on the disagreeing votes of the two Houses on the amendments of the House to the bill (S. 3164) to provide for greater disclosure of the nature and costs of real estate settlement services, and
for other purposes, sub;mit the following joint statement to the House
and the Senate in explanation of the effect of the action agreed upon
by the managers and recommended in the accompanying conference
report:.
.
The House amendment to the text of the bill struck out aU of the
Senate bill after the enacting clause and inserted a substitute text.
The Senate recedes from its disa~ment to the amendment of the
House with an amendment which Is a substitute for the Senate bill.
The House amendment, the Senate bill and the substitute agreed to in
conference are noted below, except for clerical corrections, conforming changes made necessary by agreements reached by the conferees,
and minor drafting and clarifying changes.
DEFINITIONS

The Senate bill contains a definition of "settlement services" which
is generally broader than the House amendment's definition of the
same term. The conference report contains the Senate provision with
an amendment which substitutes the words "real estate agent or
broker" for the word "realtor."
AUTHORITY OF HUD SECRETARY TO ESTABLISH SETTLEMENT COST
STANDARDS FOR FHA AND VA MORTGAGES

The House amendment repealed section 701 of the Emergency Home
Finance Act of 1970. The Senate bill contained no such provisiOn and
none is contained in the conference report.
The conferees recognize that section 701 authority is not currently
being used. However, it is agreed that continuation of this stand-by
authority is desirable for its deterrent effect and can, in fact, facilitate
the achievement of the purposes of the Act. It should be understood,
however, that nothing m the Act is intended to preclude the Secretary's use of Section 701 authority at any time he finds it necessary
to curb abuses in specific market areas.
The Senate bill requires the Secretary of HUD to include in the
report of the Secretacyon necessity for further congressionalaction,
the desirability of HUD providing borrowers and sellers of housing
purchased or rehabilitated with the assistance of Federal related mortgage loans with all clerical and administrative services in connection
with their settlement transaction. The House amendment contained no
similar provision and none is contained in the conference report.
(11)
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INFORMATION BOOKLETS

The Senate bill requires that the information booklets provided
potential borrowers include, where practicable, the average amount
of the settlement costs in the area where settlement is to take place.
The House amendment contains no such provision. The conference
report provides for a demonstration program in selected housing
market areas to determine the feasibility of including statements of
the range of costs for. ~pecific settlement services for all housing
market areas. The HUD Secretary is to report to the Congress no later
than June 30, 1976, on the demonstration conducted pursuant to this
provision.
The Senate bill requires that the information booklet "reflect" the
differences in settlement procedures around the country, while the
House amendment requires that HUD "take into consideration" such
differences in preparing the booklets. The conference report retains
the House provision.
ADVANCED DISCLOSURE

Both the House amendment and the Senate bill require mortgage
lenders inv9l;ved in Federally-related residential mortgage transactiOns
to provide advance disclosure of settlement costs to prospective buyers
and to any officer or agency of the Federal Government proposing to
insure, guarantee, supplement or assist such loan. In addition, the
Senate bill requires disclosure of settlement costs to prospective sellers.
The House amendment requires disclosure to be made at the time
of the loan commitment upon the standard settlement form ·prescribed
by section 103 of the House amendment or upon a form developed and
prescribed by the Secretary of HUD specifically for this purpose. The
Sellate bill requires disclosure to be made at least fifteen days prior to
settlement on the standard settlement form prescribed by section 4 of
the Senate bill. Both the House amendment and the Senate bill provide that the right to advance disclosure may be waived under terms
and conditions prescribed by regulations to be issued by the Secretary
of HUD after consultation with the Federal Reserve Board. The
Senate bill directs the Secretary of HUD to take into account the need
to protect the borrower's right to a timely disclosure.
The conference report contains the Senate provision to require
advance disclosure of settlement costs to sellers as we1l as buyers, and
also contains the House provision that disclosure may be made upon a
form developed and prescribed by the Secretary of HUD for that
purpose as well as on the standard settlement form.
The conference report contains the House provision with an amendment that the disclosure may be made at.the time of .the loan commitment, but in no case later than 12 calendar days pnor to settlement,
unless the right of waiver is exercised. The HUD Secretary sh~ll take
into account the need to protect the borrower's ·and seller's right to
timely disclosure after consultation with appropriate federal·agencies.
The conferees concluded that in some instances, as in the case of
newly constructed housin~, loan commitments are made 1!-s much as a
year prior to settlement and that some settlement costs disclosed then
could conceivably chan~e before settlement is reached. It was, therefore, agreed that in such instances, disclosure need not necessarily be
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made at the time of the loan commitment. Nevertheless, the conferees
emphasize that the vast majority of residential mortgage transactions
involve existing rather than newly constructed housing. Loan commitments for mortgage transactions involving existing housing are
typically.. given sixty to ninety days prior :f.:o settlement.. Smce fees and
commissions charged for settlement services usually remain fixed for
substantial periods of time, the conferees agree that advance disclosure
of settlement costs for most residential mortgage transactions.shall be
made at the time of the loan commitment or shortly thereafter. This
view applies to newly constructed as well as existing housing. If loan
commitments on newly constructed or existing housing are made more
than sixty to ninety days prior to settlement, there woUld appear to be
no obstacle, under normal circumstances, preventing disclosure sixty to
ninetry days prior to settlement. For these reasons, the conferees anticipate that advance disclosure of settlement costs as lfl.te as twelve
days prior to settlement would occur only in a small percentage of
c~ because of unanticipated problems or unusual mortgage transactions. In anY. event, the need for early.di~losure·of se~tlement costs
to protect the mterests of buyers and sellers_should remam uppermost
as a standard of procedure. In most cases, this should be at the time of
the loan commitment.
·
The Senate bill requires the Secretary of HUD to consider the need
to protect the borrower's right to a timely disclosure of settlement
charges in issuing regulations covering.thecircumstances under which
a waiver of this right can be executed. The House bill contains no
similar provision. The conference report ·contains the Senate provision.
LEGAL PROCEEDINGS

The Senate bill permits the court at its discretion to award the costs
of the action: together with ..attorney's fees for civil liability recovery
in suits to recover treble damages because of a proven violation of the
anti-kickback provision. The House amendment contains no similar
provision. The conferenCe report containsthe:"Serrate pro"l':ision with an
amendment to add the word ''court" before the .word "cost" in the
provision.
FINANCIAL HISTORY OF PROPERTY TRANSACTION

The House amendment requires certairi information to be provided
by the seller to the buyer concerning the financial history of the prop-'
erty·to be purchased prior to a loan commitment being made. The
Senate .bill has no similar provision. The conference report contains
the House provision with an amendment to delete paragraph (3) of
subsection 108 (a) of the House amendment relating to outstanding
options in contracts; to insert after the words "mortgage loan" in
that subsection 108 (a) the words "on a residence on which construction
has been completed more than 12 months prior to the date of such
~o~tment"; and to add the words "kn«?wingly an.d" before the word
''willfully'' where that word appears m subsection .111 (c) of the
House amendment.
. ~e House amen~~nt would. forbid a seller to require d~rectly or
md1rectly, as a conditiOn to sellmg the property, that title Insurance
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covering the property be obtained from any particular title company.
Violation of the section imposes on the. seller the payment to the buyer
of an amount equal to three times the charge for title insurance on
the property. The Senate bill contains. ~o si~ilar provision. The c~m~
ference report contains theHouse pr?VISIO~ with an 9;mendment whiCh
would substitute for the word "obtamed" m subsection 111 (a) of the
House amendment the phrase "purchased by the buyer".
DISCLOSURE

The House amendment would require that the person actually receiving the beneficial interest of a federally related mortgage loan be
revealed to the lender, and that the lender make information on the
loan available to the appropriate federal regulatory agency. The federal agencies may make such information available to the public and
m~y exempt certain classes of transactions from these requirements
The Senate bill contains no similar provision. The conference report
contains the House trovision with an amendment del~ting the authority of the fed era agencies to make such information available to
the public.
The House amendment contains a provision providing for the Federal Reserve Board to conduct a study by J nne 30, 1975, on the
feasibility of lenders paying interest on escrow accounts and related
questions. The Senate bill has no similar provision, and none is contained in the conference report.
LEGAL JURISDICTION

The House amendment provides that jurisdiction over cases arising
@der this Act to federal district courts where the property is located,
or anx other court of competent jurisdiction. The Senate bill limits
jurisdiction to State courts of competent jurisdiction. The conference
report contains the House provision.
STATE JlJlUSDICTION

The House amendment permits States to enforce consumer protection requirements in connection with residential real estate transactions in addition to requirements of this Act. The Senate bill has no
~h;nilar provision. The conference report contains the House provision
with an amendment which would conform this provision to the recently enacted amendments to the Truth-in-Lending Act (Public Law
93-495) defining the relationship of that law to State laws, providing:
(a) This Act does not annul, alter, or affect, or exempt any
person subject to the provisions of this Act from complying with,
the laws of any State with respect to settlement practices, except
to the extent that those laws are inconsistent with any provision of
this Act, and then only to the extent of the inconsistency. The
Secreta.ry is authorized to determine whether such inconsistencies
exist. The Secretary may not determine that any State law is inconsistent with any provision of this Act if the Secretary determines that such law gives greater protection to the consumer. In
making these determinations the Secretary shall consult with the
appropriate federal agencies.
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(b) No provision of this Act or of the laws of any State imposing any liability shall apply to any act done or omitted in good
faith in conformity with any rule, regulation, or interpretation
thereof by the Secretary, notwithstandin~ that after such act or
omission has occurred, such rule, regulatiOn, or interpretation is
amended, rescinded, or determined by judicial or other authority
to be invalid for any reason.
WRIGHT PATMAN,

WM. BARRETT,
LEoNOR K. SULLIVAN,
THoMAS L. AsHLEY,
WILLIAM S. MooRHEAD,
RoBERT G. STEPHENS, Jr.,
FERNAND ST GERMAIN'
HENRY GoNzALEZ,
HENRY R REuss,
WILLIAM B. WmNALL,
GARRY BROWN'
BEN B. BLACKBURN'
JoHN H. RoussELOT,
CHALMERS P. WYLIE,
ALBERT W. JoHNSON,
ManagerB on the Part of the HOU8e.
JoHN SPARKMAN,
WILLIAM PRoxMIRE,
HARRISON A. WILLIAHs,
THOMAS J. MciNTYRE,
JoHN ToWER,
EDWARD
BROOKE,
BILL BROCK,
Managers on the Part of the Senate.
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Union and ordered to be printed

Mr.

PATMAN,

from the Committee on Banking and Currency,
submitted the following

REPORT
together with
SUPPLEMENTAL AND SEPARATE VIEWS
[To accompany H.R. 9989]

The Committee on Banking and Currency, to whom was referred
the bill (H.R. 9989) to further the national housing goal of encouraging
homeownership by regulating certain lending practices and closing
and settlement procedures in federally related mortgage transactions
. to the end that unnecessary costs and difficulties of purchasing housing
are minimized, and for other purposes, having considered the same,
reports favorably thereon with amendments and recommends that the
bill as amended do pass.
The amendments are as follows:
On page 1, line 4, strike out "1973" and insert in li.eu thereof
"1974".
On page 2, line 3, after the ";ord "property" insert "(including
individual units of condominiums and cooperatives)".
On page 4, strike out line 3 and all that follows down tbiough, line
2, on page 5, and insert in lieu there,of the following;
REPORT

OF THE SECRET4RY ON. NECESSITY FOR FURTHER
CONGRESSIONAL ACTION

SEc. ib2. (a) The Secretary, after consultation with the
Administrator of Veterans' Nfairs, the Federal Deposit· In~
surtnwe Corporation, and the Federal Home Loan Bank
Board, .and after such study, investigation, and hearingE;
(at which representatives of co11sumer groups shall be.
3S--006-7 4-'-1
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.. q.llowed to t(3stify) .as he d~ms appropriate, shall, not less
tP,aJ:l, thlee years nor more than five years from t4e effective date of this Act, report to the Congress o'n whether, in
view of the implementation of the provisions of this Act imposing certain requirements and prohibiting certain practices
in connection with real estate settlements, there is any
necessity for further legislation in this area.
(b) If the Secretary concludes that there is necessity for
further legislation, he shall report to the Congress on the
specific practices or problems that should be the subject of
such legislation and the corrective measures that need to be
taken. ln addition, the Secretary shall include in his report(1) recommendations on the desirability of requiring
lenders of federally related mortgage loans to bear the
costs of particular real estate settlement services that
would otherwise be paid for by borrowers;
(2) recommendations on whether Federal regulation of
the charges for real estate settlement services in federally related mortgage transactions is necessary and
desirable, and, if he concludes that such regulation is
necessary and desirable, a description and· analysis of the
regulatory scheme he believes Congress should adopt;
and
(3) recommendations on the ways in which the Federal
Gpvemment can assiHt and encourage local governments
to modernize their methods for the recordation of land
title information., including the feasibility of providing
financial assistance or incentives to local governments
that seek to adopt one of the model systems developed
by the Secret!!-ry in accordance with the provisions of
Section 110 of this Act.
(c) Section 701 of the Emergency Home Finance Act of
1970 (12 U.S.C. 1710, note) is repealed.
On page 8, beginning in line 1, strike out "at least ten days prior to
settlement" and insert in lieu thereof the following:
at the time of the loan commitment, or if there is no commitment, at a
time to be prescribed by the Secretary after consultation with the
Federal Reserve Board
·
On page 8, line 3, immediately after "103" insert", or upon a form
developed and prescribed by the Secretary specifically for the purposes
of this section,". · ·
.
On page 9, beginning in line 12, strike out "least ten days prior to
such settlement" and insert in. lieu thereof "the time specified in subsection (a) above".
On page 15, line 18, strike out "27" and insert in lieu thereof "24".
On page 16, line 16, strike out "415" ·and insert in lieu thereof
"412".
On page 17, line 21, strike out "1974" and insert in lieu thereof
"l975".
INTRODUCTION

Section 701 of the Emergency Home Finance Act of 1970 (P.L.
91-35.1) directed the Secretary of Housing and Urban Development
and the Administrator of Veterans Affairs to prescribe stwdards

governini tbWU.mounts of settlement costs allowable in conneetion
with financing of' FHA-insured and'VA-guaranteed mortgages. This
provision al8o directed the HUD Secretary and VA Administrator' tO
undertake a joint study in order t!?. determine ways of standardizing
and redueing'~he costs of real estate'settlements. ' ·
. . · . '·:
This.:reportwas presente? to the Congress in Febru:ary' 19721 and
regulatiOnS concerrung maXImum amounts allowed to be charged; on
FHA-insured and VA-guaranteed mortgages were issued in June 1972; ·
for six metropolitan areas of the country: Cleveland, Ohio; Newark,
New Jersey; San Francisco-Oakland, California; Seattle'-'EV"erett,
Washington; St. Louis, Missouri; and Washington, D.C. These prer. scribed maximum, amounts have raiSed numerous complaints from
around the country and the Secretary has withhel<l further
implementation.
·
.
·.
.•
'rhe Subcommittee on Housing has conducted hearings on the
various bills introduced by the members dealing with ·the subject of
Aettlemet:tt costs over the paRt two .yettrs. These hearings were conducted on February 22·, and 24, 1972 receiving testimony from the
Secretary of HUD, numerous indnstry groups, hal' a.ssociation.~, and
Members of Con~ess and private citizens. In ~ts executive ses~ns
on tbe 1972 Housmg and Urban Development b1ll the Subcomm1ttee
approved a series of extensive provisions relating to real estate settlement costs. The full Committee held further public hearings on June 8,
9, 12, and 13, 1972 on the omnibus housing bill hearing considerable
testimony en the Subcommittee settlement cost proposals. The full
Committee ~dopted as title IX of. the 1972 housing bill a ·series .of
proposals most of which are contained in the bill H.R. 9~9. Tit.le IX
specifica:lly inelud~d a provision repealing Section. 701 _of the 1970. Aet.
The 1972 Housm~and Urban Development bill failed to receive a
rule in the House .n:ules Committee thereby killing any extensive
legislation in' that area.
·
·
.·
·
The Subcommittee on Housing held further hea11ings on a num'OOr
of new settleme~t cost reform proposals on December. 4, 5, 1973, and
a~ain January 29, 30, 1974,. on the p~e..sent. bill H.R. 9989 and ~lie
bill introduced by Mrs. Sulhva.n of Missotm, H.R. 12066. The Subcommittee on Housing decided not to include in its omnibus howsmg
bill any settlement cost ref?rm propo~als ~nd deeided to act o~ settlement cost as a separate p1ece of legislatiOn. The full. Comrmtte~ on
June 25, 1974, marked up H.R. 9989 and ordered the biB:- r'eport~d
as amended on a voice vo.te, During its consider-ation of vai.r!rous
settlement cost re~orm pto)?OSals', the C6mm1ttee ha:s ideRtified three
major. areas that ml!lst be dealt w'ith. it settlement costs ue to. b.e
kept within reasonable limits:
··
(1) Abusive and unreasonable practices within the real estate
settlement· ph:tce.<ls that incre&.~e settlement costs ·to··· home' .buyers
with~ut pwviding any real b~n.efits to .them,;.
.
(2) Tl}e )adt of und13~tandiil~ o.n the Pf1:Ft of m.o~t ho~e b~y.ers
abm~t th~ .E!eWemei;J.t prQcess and Its costs,which lack of u;nd~rstandifig
makes it; difficult for the demand-supply market for settl~m~'tlt
ser"\l'ices .to funct;ion at· max~mutrf eftieiel):Cy,'; and .
·. · ,. . .·. ·. :• ·
· (3) 'l'he h~sic eomplexi~ies .arid irie.ffi.ciertci~ in th~ present. systems
f9r the recor<}itig of land titles· on. the public records; which ha§ ~en
~denti:fie<;t q.s' ~h~ single most iffi.portant .hamer to signi:fican:t~ ~edt~~ng
the present level of settlement costs. · ·
.
•
· · ·.· · ' 1·
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.·The Committee was presented with two basic approaches to be
taken in solving questions regarding settlement costs. The first would
be to regulate settlement costs directly. The second would be to regulatethe.underlying.business relationships and procedures of which the
costs are a function. H.R. 12066, the settlement cost reform bill
introduced by Mrs. Sullivan adopts the first approach. The second
approa.ch is the approach which ie contained in the bill adopted by the
Committee.
.
This. bill would proceed directly against the problem areas pointed
out above in three basic ways: (1) prohibiting or l'egulating abusive
practices; such as kickbacks, .unea-rned fees, and unrQasonable escrow
accountsl (2) requiring that home buyers be provided both with
greater information on the nature of the settlement process and with
an itemized statement of all settlement charges well .in advance of
ll!ettlement; and (3) taking steps toward thesimplification of the land
recordation process, . by establish!ng, on a dl,lmonstration basis in
various areas of the United States, .a model system or systems for the
recordation of land parcels in a manner calculated to facilitate and
simplify land transfers an.d mortgage transactions.
.
. '
: By dealing directly ,.,.}thsuch pro'Qlems as kickbacks, unearned fees,
ood unreasonable escrow ,account requirements; .the Committee
·believes that the bill will en-sure that the costs to· the American home
buying public .will not be unreasonably or unnecessarily inflated by
abusive practices .. By making information on the· settlement process
available to home buyers in advance of settlement and requiring
advance disclosure .of· settlement charges, it is expected that many
i1imecessary or nnr'ea,sonahly high settlement charges will be reduced
or eliminated. Home buyers who would otherwise shop around for
settlement services, and ·thereby reduce their' total settlement costs,
are presently prevented fwm doin~ so because frequently they are not
apprised of the costs of these servwes until thesettlem~nt.date or are
not aware of the nature of the settlement services that will be provided.
The disclosure provisions of the bill should ameliorate such problems.
By assisting in .the establishment of simplified land recordation
systems, the Committee hopes' to reduce the time and effort presently
~evoted to the settlement process. A: substantial portion qf the fees
presently charged for title examination and related services can be
eliminated if the work that must be done under the present chaotic
l'eoording systems can be significa-ntly reduced by the institution of
~modern recordation systems. In the long run, this aspect of the bill
·may be the single most important feature of the legislation from the
standpoint of making significant reductions in. the present level of
settlement ~barges.
. ·
·
· .
. ·
•RE;I'EAL OF SECTION 701 OF. THE.EMERGENCY HOME

FINAN~E

ACT OF 1970

Section 102 (c) of H.R. 9989 would repe~ f!eetion 701 o(the Emergency Home Finance Act of 1970. This provision· directed the SecNtacy. of Housing ood Urban Development .and_ the. Administrator
of Veterans Affairs to prescribe .standards ~overyring the amounts of
,settlement costs .allowable in connection ~th the f:inancing of FHA
.~nd VA insured mortgages. Tl:lls :{lrovision has been· .the subject of
.WUI;lh .dispute as to whether pr not 1t authori.zes HUD to regulate the
rates and charges of settlement services ~n FHA-V~ ..assisted mort-
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gages. The Committee believes that any attempt to develop a system
of rate regulation in this area would be unwise and unworkable.
,
After attempting to develop such a scheme, Assistant Secretary
of HUD Sheldon Lubar testified that HUD's experience had dem~
onstrated that "even if it could be concluded that Federal regulation
of settlement costs was workable at all, such regulation could ber
achieved at only very high administrative cost, widely out of propor.._,
tion to the benefits that would be received by consumers." He told
the Subcommittee on Housing that he believed repeal of Section 701
was "vital" to any legislative package on settlement costs. This same
view was expressed by the Chairman of the Federal Home Loan
Bank Board Thomas R. Bomar who described Federal rate regulation
of settlement costs as "merely symptomatic treatment" that was
"likely to create a bureaucratic monstrosity" and lead to "serious
distortions and instabilities in the marketplace."
Consumer witnesses who testified in recent hearings concluded that
Federal rate regulation was not a desirable approach. For example,
Alan Morrison, who represented Ralph Nader's Public Citizen Project,·
while he did not go so far as to urge repeal of Section 701, did tell the
E'ubcommittee on Housing that "there Is. no evidence so far that indicates that mandatory price regulation by the Federal government is
required."
·
Federal rate contro1s are warranted only if there are clear and con:..
vincing findings- that settlement charges are unreasonably high on a
widespread basis throughout the Nation and there is no other more
practical way to deal with the problem. Neither of these findings has
been made to date. The 1972 HUD-VA Report on Mortgage Settlement Costs found that "unreasonable costs probably occur in fewer
areas than may be popularly assumed." Nor did the study specifica)ly
conclude that Federal rate regulation was the only means for deahng
with the abuses uncovered.
·
REPORT OF THE SECRETARY ON NECESSITY FOR FURTHER CONGRESSIONAL
ACTION

The Secretary of HUD, after consultation with the Administrator
of Veterans Administration, the Federal Deposit Insurance Corporation, and the Federal Home Loan Bank Board, would be directed to
conduct a study and report back to the Congress not less than three
years nor more than five years from the effective date of this act on the
implementation and provisions of this bill. If the Secretary concludes
that further legislation is necessary, he shall make such recommenda~
tions concerning specific practices or problems and corrective measures
as may be necessary, including the desirability to have the lenders
bear certain settlem.ent eosts. Such a report the Committee believes is
a prerequisite if the Congress is to consider seriously such a far-reaching
proposal. In 1972, a report on the proposals in realestate settlement
processes proved to be the basis for the current settlement cost legislation the Committee has favorably approved. It is the Committee's
belief that economic and statistical analysis of the lender pay proposal
by HUD precede any future Congressional consideration of this)matter. The Secretary would also be directed to make recommendations on
further Federal regulations for the char9es of real estate settlement
services 'if necessary and desirable. If the Secretary concludes that such
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legislation is necessary and desirab~e, he must provide tq the Congress
a description and analysis of th~ regulatory scheme he believes Congnss should adopt. Finally, the Secretary Is directed to make-recommmdations on the ways in which the Federal Government can assist
local governments to modernize their methods for the recordation for
land title information including the feasibility of:l)l'O-viding ftrianci~l
assistance or incentives for local governments that seek to adopt one
of the model systems developed by the Secretary in accordance with
the other provisions of this bill.
.
UNIFORM SETTLEMENT STATEMENT

.·Section 103 would provide that a uniform settlement statement is
to be prepared by the Secretary of HUD in consultation with various
Federal agencies and is. to be us~d as the standard settlement form
for all transactions in the United States which involve Federally
relBtted mortgage loans. Bec~use of the differences that exist in le~al
and administrative requirements and practices in various areas of the
count:.;,y, the uniform .settlement statement may contain minimum
v,ariatwns that are necessary to. reflect these differences across the
country. The form is also intended. to include all of the information
and data required to be provided under the Truth,;.iri-Lending Act
and the regulations thereunder, so that by combining the settlement
statement with the Truth-in-Lending form, more effective disclosure
c~n be made to the home buyer.
· · ·
SPECIAL INI-'ORMATION BOOKLETS

. , ~ection 104 would direct that the Secretary of HUD prepa,re and
.ll.stribute special ·information booklets to help perspns borrowing
llloney to finance the purchase of u. home to understand. better the
nature and costs of real estate settlement serVices. These booklets;
which may be prepared by lenders if their form and content are
approved by the Secretary, are to be distributed to the homebuyer
at the time he files a mortgage loan application.
ADVANCED DISCLOSURE OF SETTLEMENT COSTS

'Section105 wouldrequire that any lenderagteeirig to make a Federmortgage loan must provide to the homebuyer ai:ld the
seller an item\zed disclosure of each charge arising in e6ntu3ction With
the settlement Itt the. time of the loan connnitment or; W'he~e· there is
no commitment, at a time .to be .prescribed by the Secretary aft.er
consultation with the Federal Reserve Board. rfhis discfosure would
.be made. upon the uniform settlement statement to be ~eveloped under
~?ection 103 of. the bill or upon a form developed ~rid .d~scribed by the
S~cr~tary. Where it is not possible to {>rovide the exa~t amount of a
partlcula~ charge, the len<~er shall prov~de th~ prospe~tive buyer ;mth
a J;oo<l ftl.lth est1mat.e of ·the ehil:.rge. This section pr9v~de's that failure
op. the part of the lender to disclose the amount of each eh~rge to
prospective bo;ct'owe~l or to ma¥e a good faith esti~a~e Of sucli eha:ge
1f the exact amount 1s not available, shall result m the lender bemg
liable to· the borrower for actual· damages or $500.00, whichever is
.Qigher, .plus court costs and reasonable attorney's fe~s~ ,, ·•·. :

ally rel.ated
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The requirement of this .disclo!;>ure of settlement charges may be
waived under .certain conditions to be prescribed by the SMretary or
the Federal Reserve Board. The . Committee feels these regulatory
conditions should be drafted carefully so that the waiver provision
cannot be used by lenders and other parties to t.he transaction to undermine the essential purpose of this disclosure, which 'is to give the homebuyer in all cases, except in a genuine personal emergency, adequate
time to determine whether the charges to be made at closing are
proper, fair, and reasonab1e. The Committee believes that. this disclosure made at the time of the loan commitment is more reasonable
and would be of greater value to homebuyers.
PROHIBITION AGAINST KICKBACKS AND UNEARNED FEES

Section 106 is intended to prohibit all kickback or referral fee arrangements whereby any payment is made or "thing of value" furnished for the referral of real estate settlement business. The section also
prohibits a person or company that renders a settlement service from
giving or rebating any portion of the charge to any other person
except in return for services actually performed. Reasonable paYments in return for . services actuaBy performed or goods actually
furnished are not intended to be prohibited.
.
·
. In a number of areas of the country, competitive forces in the
conveyancing industry' have ·led to . the pavment of referral fees,
kickbacks, rebates arid unearned commissions ·as inducements to those
persons who .are in a position to refer settlement busihess. Such
payments may .t,ake various forms. For example, a title insurance
company may give 10% or more of the title insurance 'premium to an
attorney who may perform no services for the title insurahee company
other than placing a telephone call to the company or filling out a
simple application. A. discount or al1owance for the prompt payment
of a title msurance premium or other charge for a settlement service
may be given to realtors or lenders as arebate for the placement of
the business with the individual or company giving the discount. An
attorney may give a portion o£ his fee to another attorn'ey, lenaer or
realtor who simply refers a prospective client to him. In some instances,
a "commission" may be paid by a title insurance company to a corporation that i~ wholly-owned by one or more savings and Joan associations,
even though that corporation performs no substpntial services oii
·. · ·
, ·.
,
behalf of the title insurtmce. company. .
.. In all of these instances, the payment or.~hmg ?f value furmshed by
the person to whom the s,ettlement busmess 1s referred tends ...to
increase the cost of settlement services without providing any benefits
to thehome buyer. While the,makirig of such paymel}tsmay heretofore have been necessary from a competitive standpoint in order to
obtain or retain business, and in sQme areas mav ·even be permitted
by state law,.it is the intention of section106 to prohibit.suchpayments,
·.. · . ·. .
.
kickbacks, rebates, or un~arnedcomJIJissions. ·
Subsection (c) mak(ls clear that section .1 06 is not intended to pio.,hibit the paymentby;titleinsuranp~ companies, attqrneys,lenders and
others for goods furn1!ilie~ pr services 11ctually rendered, so long as the
payment bears a reasonable relationship to the value of th(l goods or
services received by the person or company making the pa.yment. To

the extent the payment is in excess of the reasonable' value of the goods
provided or services performed, the excess may be considered a kick~
back or referral fee proscribed bv section 106. Those persons and companies that provide settlement services should therefore takemeasures·
to ensure that any payments they make or commissions they give are
not out of line with the reasonable value of the services received.'
The value of the referral itself (i.e., the. additional business obtained
thereby) is not to be taken into account in determining whether the
payment is reasonable.
Subsection (c) specifically sets forth the types of legitimate payments that would not be proscribed by the section. For example,
commissions paid by a title insurance company to a duly appointed
a!{ent for services actually performed in the issuance of a policy of
title insurance. would not be proscribed. Such. agents, who in many
areas. of tbe country may also be attorneys, typically perform subRtantial services for and on behalf of a title insurance company.
These services may include a title search, an evaluation of the title
search to determine the insurabilitv of the title (title examination),
the actual issuance of the policy von behalf of the title insurance
con:pany, and the maintenance of records relating to the policy and
policy-holder. In essence, the agent does all of the work that a branch
office of the title insurance company would otherwise have to perform.
Similarly, the payment of a bona fide salary· or other compensation
for goods or facilities actually furnished or services actually performed
would not be prohibited by section 106.
.
·
Subsection (d) imposes both criminal and civil penalties on any
person or. persons who. violate the provi'?ions of the section. The
criminal penalty may be a fine of up to $10,000 or imprisonment for
up to one year or both. In addition, any person or persons who violate
the prmisions of the section shall be liable to the person whose business
has been referred for three times the amount ofthe proscribed payment, kickback or referral fee.
.
.·
.,
Lll\UTATION ON REQUIREMENT OF AnvANCE DEPOSITS IN
AccouNTs
··

Escnow

Section 107 is designed to limit the amounts that lenders can require
home buyers to pay into escrow accounts established to ensure the
payment of real estate taxes and insurance. At the present time, many
lenders .require that a home buyer establish such an account at the
time of settlement and pa.y as much as 6 months, one year or even
two years advance taxes and insurance premiums into·this account;
Section 107 would limit the amount of these payments at the time of
settlement in the following manner: (1) in jurisdictions where taxes
and insurance premiums are post-paid, the borrower could not be required to deposit more than the amount of taxes and insurance .premiums that Will be due and payable on the date of settlement plus
the pro rata portion of such taxes and premiums that has already
accrued, and (2) in jurisdictions where taxes and insurance premiums
are pre-paid, the borrower could not be asked to deposit more than
the pro rata portion of the estimated taxes and insurance premiums
base4 on the number of months from the last payment date to the
date of settlement: In both cases, lenders may also require one.-twelfth
of the taxes and insurance premiums estimated to become due and
payable during the twelve months following the date of settlement.
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After the date of settlement, a lender may only require the borrower
to deposit in any one month one-twelfth of the total taxes and insurance premiums that will be due and payable during the year. In thOSfl
areas where excessive escrow requirements have been imposed on
home buyers, this l?rovision will result in substantial savings to the
home buyer at the time of l"ettlement without substantially interfering
'\\"ith the legitimate requirements of lenders for some assurance that
real estate taxes and insurance premiums will continue to be paid on
the property.
During its numerous hearings on the question of. settlement cost
practices, the Committee became very concerned over the practices of
a n~mber ·of communities in imposing very high transfer taxes and
long-term prepayment on real estate taxes at the time of settlement.
The Committee hopes that in those jurisdictions where such practices
continue that the E'ecretary of HUD w"ill encourage them to change
such practices and tely on sources of revenue other than this penalty
to the home purchaser at the time of settlement.
DISCLOSURE OF PREVIOUS SELLING PRICE OF EXISTING REAL PROPERTY

Section 108 is intended to prevent abuses that have arisen in connection with the activities of real estate speculators, in connection
v.ith the role of existing residential real properties. A lender would be
prohibited from making a commitment for any loan unless the seller of
the property provides the buyer with (1) the name and address of the
present owner, (2) the date the property was acquired by the present
owner (the year only if the property was acquired only two years
previously), (3) options or contracts to sell that may be outstanding,
(4) the date of the last arms length transfer on property and improvements if not presently owned for two years, excluding mai"lltenance repairs. Failure to comply with this section would carry a fine of not
more than $10,000 or imprisonment of not more than one year or both.
FEE FOR PREPARATION OF TRUTH-IN-LENDING AND UNIFORM
SETTLEMENT STATEMENTS

Section 109 would prohibit lenders from imposing on borrowers any
fee or charge for the preparation of the Truth-in-Lending statement
or any other disclosure statement called for by the provisions of the
bill.
ESTABLISHMENT OF DEMONSTRATION BASIS OF LAND
PARCEL RECORDING SYSTEM

Section 110 would direct the Secretary to establish and place in
operation on a demonstration basis a model system or systems for
the recordation of land parcels in order to facilitate and simplify land
transfers and mortgage transactions and to reduce their costs. The
ultimate objective of this demonstration program is to develop a
standard land :parcel recording system for eventual use on a uniform
nationwide basis.
TITLE COMPANIES

Section 111 would prohibit a seller of property, as a condition of
sale, from stipulating that title insurance be obtained from a particular
title company and would :provide a penaltyforviolation equal to three
times all charges for title msurance.
H.R.1171-2
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LIMITATIONS AND DISCLOSURES WITH RESPECT TO
CERTAIN FEDERALLY RELATED LOANS

•

Section 112 is intended to provide for the disclosure of straw parties
in order to identify true ownership of a residential structure. The
practice of using straw parties. has been used in many real estate
speculation schemes that this committee has investigated over the
past 5 years.
·
This section amends the Federal Deposit Insurance Act and Title
IV of the National Housing Act to require that a lender may not
make a federally-related mortgage loan to any agent, trustee, nominee
or other person acting in a fiduciary capacity unless the identity of the
party or parties receiving the beneficial interest in the loan is revealed
to the lender. This information may be made available to the FDIC or
Federal Home Loan Bank Board and these. agencies may make such
information available to the public. Under this provision, the Secretary
may by regulation exempt certain classes or types of transactions from
the provisions of the section if he determines that the purposes of the
sect10n would not be advanced materially by the application of this
section to these types of transactions.
STUDY CONCERNING THE PAYMENT OF INTEREST ON CERTAIN ESCROW
ACCOUNTS

Section 113 directs the Board of Governors of the Federal Reserve
System to conduct a study of escrow accounts maintained by lenders
in connection with mortgage loans in order to determine the feasibility of requiring lenders to pay interest to the beneficial owners of
these accounts.
The Committee believes that this study is particularly timely
since a number of States have recently passed legislation providing
for the payment of interest on escrow accounts maintained by lenders
in connection with mortgage loans. A number of large mortgage
lending institutions around the country recently began pa:ying interest
on such escrow accounts. The Committee believes that the study to be
conducted by the Federal Reserve should make use of the experience
demonstrated by these financial institutions and those States which
permit payment of such interest on escrow accounts.
COST OF CARRYING OUT THE BILL AND COMMITTEE VOTE

In compliance with clause 7, rule VIII of the Rules of the House of
Representatives, no authorization is needed in order to carry out the
provisions of the bill. ·
In compliance with clause 27, rule VI of the Rules of the House of
Representatives, the following statement is made relative to the
record vote on the motion to report the bill: a voice vote was cast for
reporting of the bill favorably.
SEcTION-BY-SEcTION ExPLANATION OF THE CoMMITTEE BILL
SECTION 101. DEFINITIONS

Section 101 defines terms used in the reported bill. (1) "Federallyrelated mortgage loan" would include any loan secured by 1-to-4family residential real property. including mdividual units of condo-
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miniums and cooperatives, which is (A) made by arty lender who is
regulated by an agency of the Federal Government or whose deposits
or accounts are insured hy an agency of the Federal Government,
(B) made, insured, or assisted by any officer or agency of the Federal
Government or under or in connection with a housing or urban development or . related program administered. by any such officer or
agency, (C) eligible for purchase by FNMA, GNM.A, or the Federal
Home Loan Mortgage Corporation, or by any insitution from which
it ~ould be purchased by the Fede~al Home Loan Mortg~~;ge CorP.oratwn, or (D) made by any 11 cred1tor" who makes,( or mvests m,
residential real estate loans aggregating more than $1 million annually:
(2) 11 Thing of value" would include any payment, advance, funds,
loan, service, or other consideration. (3) 11 Title company" would mean
any institution which is qualified to issue title insurance and any
authorized agent of such company. (4) "Person" would include
individuals, corporations, associations, partnerships, and trusts. (5)
"Settlement services" would.include the following when provided in
connection with a r~al estate settlement: title searches, title examination, the provision of tile certificates, title insurance, services rendered
by an attorney, property surveys, credit reports, pest and fungus
inspections, and the handling of the dosing or settlement itself. (6)
11
Secretary" would mean the Secretary of Housing and Urban Development.
SECTION 102. REPORT OF THE SECRETARY ON NECESSITY FOR FURTHER
CONGRESSIONAL ACTION

Subsection (a)' of. section 102 of the reported bill would direct the
Secretary, after consultation with the Veterans' .Adininistrator, the
FDIC, and the Federal Home Loan Bank Board, and after appropriate
study, investigation, and hearings, to report to the Congress between
three years and five years after the effective date of. the bill the
necessity for further legislation.
Subsection (b) of section 102 of the reported bill would direct the
Secretary, ii he concludes further le~slation is needed with resp?ct to
real estate settl~ments, to report his recommendations to Congress.
This subsection would also direct the Secretary to include. in his
report recommendations on (1) the desirability of requiring lenders of
federally-related mortgage loans to pay for certain real estate settlement services that would otherwise bt! paid for by borrowers, (2) the
necessity and desirability of Federal regulation of the charges for real
estate settlement services in federally-related mortgage transactions,
and, if he concludes that such regulation. is advisable, a descriptive
analysis of the regulatory scheme he believes Congress should adopt,
and (3) ways the Federal Government can assist and encourage local
governments (including the feasibility of providing financial assistance
or incentives for adoption of a model system developed by the Secretary) to modernize their recordation methods of land title information.
Subsection (c) of section 102 would repeal section 701 of the Emergency Home Finance .Act of 1970, the present ~rovision relating to the
regulation of settlement costs in connection With FHA and V.A loans.
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SECTION 103. UNIFORM SETTLEMENT STATEMENT

Section 103 or the reported bill would require the Secretary, after
appropriate consultation, to develop I!' singl'e standardized ~orm for
the statement of settlement ·costs which would be used (With such
minor variations as are necessary to reflect regional requirements or
practices) in all transactions involving federally related mortgage
loans. Charges imposed on both borrower and seller would be required .
to be clearly and conspicuously itemized. The form would indicate
whether the· title insurance premium included in the charges would
insure the lender's or borrower's interest in the real property, or both.
The form would include all information required by the Truth-inLending Act and would also include provi~on for execution of a
waiver allowed by section 105(c) of the reported bill. Such form could
be used to satisfy the disclosure requirements of the Truth-in-Lending
Act.
SECTION 104. SPECIAL INFORMATION BOOKLETS

Subsection (a) of section 104 of the reported bill would direct the
Secretary to prepare and distribute booklets to lenders to assist
prospective borrO\'Irers in understanding the nature and cost of real
estate settlement services.
Subsection (b) of section 104 of the reported bill would require
that the booklets include an explanation of the nature of costs incident
to real estate settlements, a sample of the standard settlement form, an
explanation of the nature of escrow accounts, an explanation of the
manner of selecting persons to provide necessary services, and an
explanation of unfair practices and charges to be avoided. These
booklets should take into account differences in real estate settlement
procedures.
Subsection (c) of section 104 of the reported bill would requi.re
lenders to provide this booklet to a prospective borrower at the time
.
·
of receipt of a loan application.
E'ubsection (d) of section 104 of the reported bill would permit
lenders to print and distribute these booklets upon approval by the
E'ecretary.
SECTION 105. ADVANCE DISCLOSURE OF SETTLEMENT COSTS

·Subsection (a) of section 105 of the reported bill would require
lenders making federally-related mortgage loans to provide borrowers
and appropriate officers or agencies of the Federal Government at the
time of the loan commitment or absent a commitment, at a time
prescribed by the Secretary after appropriate consultation, an itemIzed disclosure of all charges on the standard real estate settlement
form or upon a form developed by the Secretary for purposes of this
section.
Subsection (b) of section 105 of the reported bill would impose a
sanction on lenders failing to comply with this requirement in an
amount equal to the greater of the actual damages or $500, plus court
costs and an attorney's fee in a successful action. A sanction would riot
be imposed if the violation was unintentional and resulted from bona
fide error.
Subsection (c) of section 105 of the reported bill would provide that
the advance disclosure requirement is satisfied if the lender makes the
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disclosure at any time prior to settlement and the borrower waives
the notice requirement.
Subsection (d) of section 105 of the reported bill would prohibit a
borrower from maintaining an action against any lender under both
this section and section 130 of the Consumer Credit Protection Act.
SECTION 106. PROHIBITION AGAINST KICKBACKS AND UNEARNED FEES

Subsection (a) of section 106 of the reported bill would prohibit
the giving or accepting by any person of any remuneration pursuant
to any agreement that business incident to a real estate settlement
involving a federally-related mortgage would be referred to any person.
Subsection (b) of section 106 of the reported bill .would prohibit
the giving or accepting of any portion of any charge made or received
for performing a real estate settlement service in connection with a
transaction involving a federally-related mortgage loan other than
for services rendered.
Subsection (c) of section 106 of the reported bill would provide that
nothing in this section would prohibit (1) the payment of a fee for
services rendered (A) to an attorney, (B) by a title company to its
agent, or (C) by a lender to its agent, or (2) the payment to any person
of a salary or other payments for goods furnished or services
performed.
Subsection (d) of section 106 of the reported bill would impose a
fine of not more than $10,000 or imprisonment for not more than 1
year, or both for any violation of this section. In addition, any person
violating the provisions of subsection (a) would be liable to the person
whose business had been referred in an amount equal to three times
the value or amou:p_t of the fee or thing of value referred; and any
person violating the provisions of subsection (b) would be liable to
the person charged for the settlement services in an amount equal to
three times the amount of the portion or percentage received.
SECTION 107. LIMITATION ON RETIREMENT OF ADVANCE DEPOSITS IN
ESCROW ACCOUNTS

Section 107 of the reported bill would prohibit any lender from
requiring any borrower (1) to deJ?osit in an escrow account before or on
the date of settlement a sum to msure payment of property taxes and
insurance premiums in excess of (A) in any jurisdiction where the
taxes and premiums are postp11cid, the total amount of taxes and premiums due and payable on the date of settlement plus the pro rata
portion which has accrued, or (B) in any jurisdiction where the taxes
and insurance premiums are prepaid, a pro rata portion of the estimated taxes and premiums, and (C) one-twelfth of the estimated total
amount of the taxes and insurance premiums which will become due
and payable during the twelve-month period beginning on the date of
settlement, or (2) to deposit in any escrow account after settlement a
sum to insure payment of property taxes and insurance premiums in
excess of one-twelfth of the estimated taxes and premiums due and
payable during the twelve-month period beginning on the first day of
the month of settlement, except, if the lender determines there will be a
deficiency, he may require additional pro rata monthly deposits in the
escrow account to alleviate the anticipated deficiency.
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SECTION 108. DISCLOSURE OF PREVIOUS SELLING
PRICE OF EXISTING REAL PROPERTY

Subsection (a) of section 108 of the reported bill would prohibit any
lender from making a loan commitment unless the seller or his agent
discloses in writing to the buyer the identity of the present owner of
the real property to be purchased; the date he acquired the property;
the existence of any options or contracts to sell the property; and if
the seller acquired the property within two years -of the loan application and has not used it as a place of residence, the price for and date
of the last transfer of the property (including improvements made and
their cost) ..
Subsection (b) of section 108 of the reported bill would allow a
commitment to be made bv a lender if he receives a written statement
from the seller to the buyer supplying the information required by
section 108(a).
Subsection (e) of section 108 of the reported bill would impose a
fine of not more than $10,000 or imprisonment for not m01e than one
year, or both, for willful violation of this sec~ion.
SECTION 109. FEE FOR PREPARATION OF TRUTH-IN-LENDING AND
UNIFORM SETTLEMENT STATEMENTS

Section 109 of the reported bill would prohibit the imposition of
fees or charges by lenders for the prepar&tion of statements required
by sections 103 and 105 of the reported bill or by the Truth-in-Lending
Aci.
'
SECTION

110.

ESTABLISHMENT OF DEMONSTRATION
PARCEL RECORDATION SYSTEM

BASIS

OF

LAND

Section 110 of the reported bill would direct the Secretary to
establish on a demonstration basis in various areas of the United States
model systems for the recordation of land parcels to facilitate real
estate transfers and mortgage transactions and to reduce costs.
SECTION 111. TITLE COMPANIES

Subsection (a) of section 111 of the reported bill would prohibit the
seller in a federally-related mortgage tfansaction to require as a
condition of sale that title insurance be obtained from anv specific
title company.
•
Subsection (b) of section 111 of the reported bill would make any
seller violating subsection (a) liable to the buyer for treble the amount
of all charges made for such title insurance.
SECTION 112. LIMITATWNS AND DISCLOSURES WITH RESPECT TO CERTAIN
FEDERALLY-RELATED MORTGAGE LOANS

Subsection (a) of section 112 of the reported bill would amend the
Federal Deposit Insmance Act by adding a new section 24. Section
24(a) would require that as a condition to making federally-related
ml?rtgage lo.ans insured banks and mutual savine;s and cooperative
banks must know the identity of the person receiving the beneficial

lo
interest of the loan. Tha.t information would be reported upon request
to the FDIC and may be made available to the public. Section 24(b),
in addition to other available remedies, would provide that for purposes of enforcement, mutual savings and cooperative banks be
considered to be State nonmember insured banks under section 8 of
the FDIC Act and that FDIC be the appropriate Federal agency under
such section.
Subsection (b) of section 112 of the reported bill would amend
title IV of the National Housing Act by adding a new section 412
imposing a requirement with respect to insured institutions identical
to the requirement imposed under the. amendment to be made by
subsection (a).
Subsection (c) of section 112 of the reported bill would permit the
FDIC or the Federal Home Loan Bank Board, as appropriate, to
exempt classes or types of transactions from these amendments if
the purposes of the section would not be materially advanced by their
application.
SECTION 113. STUDY CONCERNING PAYMENT OF INTEREST ON CERTAIN
ESCROW ACCOUNTS

Subsection (a) of section 113 of the reported bill would direct the,
Board of Governors of the Federal Reserve System to conduct a
study of escrow accounts maintained by lenders in connection with
mortgage loans which require borrowers to make periodic prepayment
of certain items in order to determine the feasibility of requiring payment of interest on such accounts by lenders. Results of such study
would be transmitted to the Congress by June 30, 1975.
Subsection (b) of section 113 of the reported bill would require the
report required by subsection (a) to include the cost to lenders of
maintaining escrow accounts, the profit or loss they sustain, a comparison of this cost with costs of similar account l?ervices, an estimate of
the amount of moneymaintained in escrow accounts, an estimate of
the effect of failure to establish escrow accounts on foreclosure rates,
the value of these escrows to tax collection agencies, and the extent
to which borrowers are charged for searches of tax records.
SECTION 114. JURISDICTION OF COURTS

Section 114 of the reported bill would provide that any action to
recover damages pursuant to section 105, 106, or 111 (relating to
advance disclosure of settlement costs, prohibition against kickbacks
and unearned fees, and title companies, respectively) may be brought
in the U.S. district court for the district where the property is located,
of in any other court of competent jurisdiction; within one year from
the violation.
SECTION 115. VALIDITY OF CONTRACTS AND LIENS

Section 115 of the reported bill would provide that nothing in the
Act would affect the validity or enforceability of any sale or contract
for the sale of real property transaction or any loan, loan agreement,
mortgage, or lien arising in connection with a federally-related mortgage loan.
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SECTION 116. EFFECTIVE DATE
Section 116 of the reported bill would provide that the bill is to become effective 180 days after the date of its enactment.
CHANGEs 'IN ExisTING LAw MADE BY THE BILL, As REPORTED
In compliance with clause 3 of Rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italics:
SEcTION 701 oF THE EMERGENCY HoME FINANCE AcT oF 1970
[SETTLEMENT COSTS IN THE FINANCING OF FEDERAL HOUSING ADMINISTRATION AND VETERANS' ADMINISTRATION ASSISTED HOUSING
[SEc. 701. (a) With respect to housing built, rehabilitated, or sold
with assistance provided unde:r the N atwnal Housing Act or under
chapter 37 of title 38, United States Code, the Secretary of Housing
and Urban Development and the Administrator of Veterans' Affairs
are respectively authorized and directed to prescribe standards governing the amounts of settlement costs allowable in connection with the
financing of such housing in any such area. Such standards shall[(1) be established after consultation between the Secretary
and the Administrator;
[(2) be consistent in any area for housing assisted under the
National Housing Act and housing assisted under chapter 37 of
title 38, United States Code; and
[(3) be based on the Secretary's and the Administrator's esti:mates of the reasonable charge for necessary services involved in
settlements for particular classes of mortgages and loans.
[(b) The Secretary' and the Administrator shall undertake n joint
study and make recommendations to the Congress not later than one
year after the date of enactment of this Act with respect to legislative
and administrative actions which should be taken to reduce mortgage
settlement costs and to standardize these costs for all geographic
areas.]
FEDERAL DEPOSIT INsuRANCE AcT

•

*

*

•

•

•

SEc. 24. (a) No insured bank, or mutual savings or cooperative bank
which is not an insur·ed bank, shall make any federally related mortgage
loan to any agent, trustee, nominee, or other person acting in a fiduciary
capacity without the prior condition that the identity of the person receiving
the beneficial interest of such loan shall at all times be revealed to the bar!,k,
At the req·uest of the Corporation, the bank shall report to the Oorporatwn
on the identity of such person and the nature and amonnt of the loan,
disconnt, or other extension of credit; and the Corporation may make
available to the pnblic the information contained in any su.ch report.
(b) In addition to other available remedies, this section may be enforced
with respect to mntnalsavings and cooperative banks which are not insnred
banks in accordance with section 8 of this Act, and for snch pnrpose snch
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mutual savings and cooperative banks shall be held and considered to be
State nonmember· insured banks and the appropriate Federal agency With
respect to such mutual savings and cooperative banks shall be the Federal
Deposit Insurance Corporation.

TITLE IV OF THE NATIONAL HOUSING ACT

•

•

•

•

•

•

•

SEc. 412. No insured institution shall make any federally related
mortgagelloan to any agent, trustee, nominee, or other person acting in a
fiduciary capacity without the prior condition that the identity of the
person receiving the beneficial interest of such loan shall at all times be
revealed to the institution. At the request of the Federal Home Loan Bank
Board, the insured institution shall report to the Board on the identity of
such person and the nature and amount of the loan; and the Board may
make available to the public the information contained in any such report.

SUPPLEMENTAL VIEWS OF- CONGRESSMEN PATMAN,
BARRETT, SULLIVAN, ASHLEY, KOCH, MITCHELL,
FAUNTROY, AND STARK
We, the undersigned eight members of the Banking and Currency
Committee, believe that H.R. 9989, the Real Estate Settlement
Procedures Act of 1974, in its present form is essentially an anticonsumer, anti-residential real e.state reform bill because it would
erase the only Federal authority in existence to regulate settlement
costs.
·
At the very minimum, public interest and conscience dictate that
Members of the House amend the bill to preserve Federal authority to
regulate settlement costs. In doing so, the potential of ultimately
saving FHA and VA residential borrowers as much as $100 million a
year would be preserved.
The effect of H.R. 9989, as it was reported by the Banking and
Qurrency Committee, is to shield the very people responsible for widespread, abusive and fraudulent real estate settlement practices which
needlessly drain home buyers and homesellers of hundreds of millions of
dollars. H.R. 9989 would do this under Section 102(c). This subsection,
comprised of just two lines, would repeal Section 701 of the Emergency
Home Finance Act of 1970, which grants the Department of Housing
and Urban Development the aQthority to establish maximum settle;.
ment charges for FHA and VA residential mortgage transactions where
needed in various sections of the country.
Those who support it have labeled H.R. 9989 a consumer protection
bill. If this is so, how does its sponsor explain the fact that not one
consumer-oriented organization in the nation favors thi;J measure in
its present form? Indeed, the AFL-CIO, U.S. Steel Workers, Communications Workers, International Ladies Garment Workers,
Amalgamated Meatcutters, Consumer Federation of America, National Consumers Congress, Congress Watch, Public Citizens Litigation and others are all emphatically calling for retention of HUD's
authority to regulate maximum settlement charges applied to FHA
and VA residential mortgage loans.
There are other areas of the bill which are seriously inadequate; but
its most glaring fault, elimination of HUD's regulatory authority,
must be erased to give the measure even a suggestion of acceptability
in the public and consumer interest community of the country.
The enormous problems presented by abusive real estate settlement
practices and the remedies that could be provided through retention
of Section 701 authority are matters of direct concern to CongresS:.
HUD's authority to regulate settlement costs is designed to safegttard
the low and moderate income family homebuyers, the very people
who are the chief beneficiaries of all federally insured and guaranteed
housing programs which were designed and adopted by Congress to
help provide a decerit home for every American family. Furthermore;
these housin~ programs are meant to serve as the keystone in the
(19)
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·effort to meeting our national housing goals which were set by legislation approved by the Banking and Currency Committee.
The authority provided by Section 701 of the Emergency Home
Finance Act of 1970 carries the immediate J?otential of saving- FHA
and VA residential mortgage borrowers a mmimum of $57 million a
year. During 1973 there were 568,000 FHA and VAresidentia] real
estate transactions-20 percent of the total residential real estate
transactions for that period. Implementation of maximum settlement
charges by HUD in this area of the residential mortgage market could
. conservatively mean an average saving of $100 in each transaction,
or a total potential minimum saving of $57 million.
The word "minimum" is used to characterize potential savings
because of the decline of FHA assisted housing programs due to the
Administration's moratorium on them. As a result, the total FHA
program has been reduced from one-third of all residential mortgap.-e
transactions to one-fifth of the total, a pattern that must and will
be reversed in the immediate future. Recovery of its fornier share of
the residential mortgage market by FHA could mean annual savings
to homebuyers and homesellers of $95 million to $100 million if HUD's
authority to regulate maximum settlement costs remains intact.
The benefits to be achieved through retention and use of HUD's
authority to regulate will surpass even these savings. Implementation
of maximum settlement charge regulations by HUD where they are
needed will establish a yardstick to measure the fair cost of settlement
services for conventional as well as federally insured and guaranteed
residential mortgage transactions. As a result, all homebuyers and
homesellers will benefit, even though the authority applies only to
FHA and VA home loans.
·
Moreover, the existence of HUD's authority to regulate FHA and·
VA settlement charges, although never used, has served to motivate a.
growing number of state legislatures to adopt real estate settlement reform measures on their own. Such measures were approved during the
last sessions of the New York, Massachusetts, Connecticut, Maryland
and North Carolina legislatures. And settlement reform proposals are
under consideration in other states and in the District of Columbia.
This activity is taking place largely because the existence of HUD's
authority to regulate has placed state legislatures and those involved
in the settlement industry on notice that they face the possibility of
federal regulation by a simple administrative decision to do so unless
they take remedial action of their own. By the same token, removal of
HUD's authority to re~ulate will notify the states that the federal
government is no longer mterested in the subject, and the incentive for
state and local governments to act will vanish.
The fact that HUD's authority to regulate maximum settlement
charges has never been used reflects political pressure exerted on the
Administration by the settlement industry rather than any inability 1
on the part of HUD to act. Under the leadership of Secretary Romney,
HUD, as it was directed to do by the 1970 legislation, conducted a
thorough and extensive study of settlement problems across the
country. It concluded that regulation of maximum settlement charges
was necessary. With the authority provided by the Emergency Home
Finance Act, HUD fublished proposed maximums for six metropolitan
areas in the Federa Register in July, 1972. The six cities-Washing~
ton, D.C.; Cleveland, Ohio; Newark, New Jersey; San Francisco-
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Oakland, California; Seattle, Washington; and St. Louis, Missouriare among the highest settlement cost areas in the nation.
Settlement charges, more often than not, constitute one of the
largest single payments families ever have to make in the purchase of
their home. Inflated settlement costs needlessly drain low and moderate income fall!ilies of meage1· financial resources and frequently
present insurmountable obstacles to the purchase of homes financed
under programs established and sustained by Congress.
In drafting its proposed maximums for the six metropolitan areas,
the first which were to be regulated, HUD demonstrated its conviction
not only that protection from excessive settlement charges was
needed, but entirely possible.
At this point two things happened. Secretary Romney retired from
HUD to be succeeded by Secretary Lynn, and the settlement industry
awoke with alarm to the provisions of Section 701 of the Emergency
Home Finance Act of 1970 and what was being done with them. Under
these circumstances. it is not surprising that HUD's official line now
asserts that regulation of settlement costs is not possible, a position
which would be pathetically amusing were it not for the seriOusness
of settlement overcharges which are bilking low and moderate income
families and veterans of millions upon millions of dollars.
Our responsibility to the nation and to our constituents is clear.
We must amend H.R. 9989 to retain HUD's authority to regulate
ma.'Ximum settlement charges applied to federally insured and guaranteed mortgages. The low and moderate income families who comprise this area of the mortgttge market are desperately in need of
protection. Retention of HUD's authority will send a message to
that Department that it should immediately begin 'to provide that
protection.
,WRIGHT PAT:\IAN.
WILLIAM A. BARRETT.
LEONOR K. SULLIVAN.
THOMAs L. AsHLEY.

EDwARD I. KocH.
PARREN J. MITCHELL.
WALTER E. FAUNTROY.
FoRTNEY H. (PETE) STARK,

Jr.

SuPPLEMENTAL VIEws oF CoNGRESSMAN JoE MoAKLEY

Of the two bills which have been presented to the Committee, some
important differences exist which should be noted. These deal with
essentially two important areas: one involving kickbacks in fees to
attorneys or agents of lenders, the other dealing with HUD's authorization to regulate closing costs for the industry as a whole. Another
area which the House should consider at a later date is a cost sharing
plan.
1. KICKBACKS

We are well aware of the. difficulties, if not the impossibility of
attempting to correct fee-splitting practices. While section 106(c) of
H.R. 9989 appears to be a loophole clause allowing fee-splitting to
simply enter under another door, there is actually no qu()Stion that
fees for legal services are properly due those persons. w:ho perform
necessary and ethical services. Obviously, the weight of knowledge and
expertise lies on the side of lending institutions and attorneys who
make a career of little else other than business of such nature and
obviously, too, the consumer needs as much help as is practicably
possible. What could give a bill some muscle in this area would be to
require Title Insurance companies to inform buyers (along with other
information to be provided) that legal services are not mandatory in
order to institute or consumate mortgage transactions, and/or that
should such services be sought, lending institutions not be permitted
to channel consumers to any particular attorney or agent. This,
coupled with the information booklet provided by HUD, could help
to keep borrowers out of the hands of disreputable practicers and
should be considered by Congress in the future.
2. COST-SHARING PROPOSALS

Unfortunately, we have not addressed ourselves to the possibility
af sellers sharing settlement costs with lenders and borrowers. After
all, sellers also have a vested interest and stand to profit by the sale
of their property. In the sale of almost ariy other commodity, it is
usually incumbent upon the seller to provide proof of the conditions
of the sale item. Why should a buyer be burdened with the entire
costs of verifying the outlines and conditions of what he is purchasing?
This practice of placing the full responsibility on the borrower's
shoulders has gown out of the horse-trading methods of the past and
indicates the need to up-date the entire realm of land sales. Requiring
the seller to share settlement costs would be a giant step in this
direction.
3. SECTION 701 OF THE 1970 EMERGENCY

HO~IE

FINANCE ACT

Here is the most Important single item to be considered in passage of
any, real estate settlement costs act. No Member of Congress is unaware of the problems involved when government attempts to regulate
(23)
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industry practices. However, these situations arise out of some industry's failure to perform its own regulating. The Committeeapproved Bill calls for a feasibility study to be performed by HUD.
Such study report, after a two-year period would indicate whether or
not government regulations of real estate settlement costs will be
necessary. It was the investigation arising out of this very provio;ion
which revealed the abuses before. It was the consumer· protective
power intimated in the very existence of this provision which has acted
as the stimulus to whatever industry reforms have taken place. The
government has been criticized for having on its books an act which it
has not been used. Yet, we must remind ourselves that if this act,
simply by being, has encouraged private industry to clean its own
house, without any overt action by the government, then the act has
proved its own reason for existing. It serves as a reminder that should
this industry forget its sense of responsibility to the fragmented type
of public With which it deals, the government is prepared to put its
foot on the consumers side of the see-saw to bring it back into balance.
Repeal of Section 701 of the 1970 Home Finance Act, I believe,
weakens this bill. Therefore, I would sincerely urge my colleagues to
restore this provision on the floor.
JoE MoAKLEY.

·

SEPARATE VIEWS OF THE HONORABLE STEWART N.
McKINNEY
The repeal of Section 701 of the Emergency Home Finance Act of
1970 by the House Banking and Currency Committee was an unfortunate decision and I would recommend that HUD's authority to
set maximum settlement charges on FHA and VA mortgages be restored when H. R. 9989 comes to the floor for a vote.
HUD has indicated that repeal is warranted because federal regulations of settlement' costs on a nationwide basis would be virtually impossible in view of the wide variances in settlement practices and that
such regulations, even if possible, could be achieved only at a very high
administrative cost widely out of proportion to the benefits that would
be received by consumers.
While I recognize the legitimate difficulties in establishing a new
regulatory bureaucracy in HUD to control settlement costs. I believe
that by HUD's retaining their authority to regulate the states will be
encouraged to reform settlement costs practices. The point I'm stressing then is the club in the closet approach to reform. The federal
government has a vested interest in insuring that tax-supported programs such as VA and FHA mortgage programs are not being victimized by abusive practices. If the states can handle the job, all to
the better. But if there are continuing outstanding examples of settlement cost irregularities, then the federal government must have a
tool to take action. If Section 701 is not restored, HUD will not have
that authority and I just don't believe that that is in the best interests of those citizens who utilize FHA or VA mortgages.
STEWART B. McKINNEY.
(25)
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JlintQ!'third <rongrtss of tht ilnitrd ~tatts of 9mcrica
AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the twenty-first day of January,
one thousand nine hundred and seventy-four

Sin S!rt
To further the national housing goal of encouraging homeownership by regulating certain lending practices and closing and settlement procedures in federally
related mortgage transactions to the end that unnecessary costs and difficulties
of purchasing housing are minimized, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress asse.mbled,
SHORT TITLE

SECTION 1. This Act may be cited as the "Real Estate Settlement
Procedures Act of 1974".
FINDINGS AND PURPOSE
SEc. 2. (a) The Congress finds that significant reforms in the real
estate settlement process are needed to insure that consumers throughout the Nation are provided with greater and more timely information
on the nature and costs of the settlement process and are protected
from unnecessarily high settlement charges caused by certain abusive
practices that have developed in some areas of the country. The Congress also finds that it has been over two years since the Secretary of
Housing and Urban Development and the Administrator of Veterans'
Affairs submitted their joint report to the Congress on "Mor~gage
Settlement Costs" and that the time has come for the recommendations
for Felferat-fegista.ttvtflctioamade in thitt·~ort't6--be implemented.
(b) It is the purpose of this Act to effect certain changes in the
settlement J?rocess for residential real estate that will result(1) m more effective advance disclosure to home buyers and
sellers of settlement costs;
(2) in the elimination of kickbacks or referral fees that tend
to mcrease unnecessarily the costs of certain settlement services i
( 3) in a reduction in the amounts home buyers are required
to place in escrow accounts established to insure the payment of
real estate taxes and insurance; and
( 4) in significant reform and modernization of local recordkeeping of land title information.
DEFINITIONS
SEC. 3. For purposes of this Act(1) the term "federally related mortgage loan" includes any
loan which(A) is secured by residential real property (including
individual units of condominiums and cooperatives) designed
principally for the occupancy of from one to four families;
and
(B) (i) is made in whole or in part by any lender the
deposits or accounts of which are insured by any agency of
the Federal Government, or is made in whole or in part by
any lender which is regulated by any agency of the Federal
Government; or
( ii) is made in whole or in part, or insured, guaranteed,
supplemented, or assisted in any way, by the Secretary or
any other officer or agency of the Federal Government or
under or in connection with a housing or urban development
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program administered by the Secretary or a housing or related program administered by any other such officer or
agency; or
(iii) is eligible for purchase by the Federa.l National Mortgage Association, the Government National Mortgage Association, or the Federal Home Loan Mortgage Corporation,
or from any financial institution from which it could be purchased by the Federal Home Loan Mortgage Corporation; or
(iv) is made in whole or in part by any "creditor", as
defined in section 103(f) of the Consumer Credit Protection
Act (15 U.S.C. 1602(f) ), who makes or invests in residential
real estate loans aggregating more than $1,000,000 per year;
(2) the term "thing of value" includes any payment, advance,
funds, loan, service, or other consideration;
(3) the term "settlement services" includes any service provided
in connection with a real estate settlement including, but not limited to, the following: title searches, title examinations, the provision of title certificates, title insurance, services rendered by an
attorney, the preparation of documents, property surveys, the
rendering of credit reports or appraisals, pest and fungus inspections, services rendered by a real estate agent or broker, and the
handling of the processing, and closing or settlement;
( 4) the term "title company" means any institution which is
qualified to issue title insurance, directly or through its agents,
and also refers to any duly authorized a~ent of a title company;
( 5) the term "person" includes indiVIduals, corporations, associations, partnerships, and trusts; and
( 6) the term "Secretary" means the Secretary of Housing and
Urban Development.
UNIFORM SETI'LEMENT STATEMENT

SEc. 4. The Secretary, in consultation with the Administrator of
Veterans' Affairs, the Federal Deposit Insurance Corporation, and
the Federal Home Loan Bank Board, shall develop and prescribe a
standard form for the statement of settlement costs which shall be used
(with such minimum variations as may be necessary to reflect unavoidable differences in legal and administrative requirements or practices
in different areas of the country) as the standard real estate settlement
form in all transactions in the United States which involve federally
related mortgage loans. Such form shall conspicuously and clearly
itemize all charges imposed upon the borrower and all charges imposed
upon the seller in connection with the settlement and shall indicate
whether any title insurance premium included in such charges covers
or insures the lender's interest in the property, the borrower's interest,
or both. Such form shall include all information and data required to
be provided for such transactions under the Truth in Lending Act and
the regulations issued thereunder by the Federal Reserve Board, and
may be used in satisfaction of the d1sclosure requirements of that Act,
and shall also include provision for execution of the waiver allowed by
section 6(c).
SPECIAL INFORMATION BOOKLETS

SEc. 5. (a) The Secretary shall prepare and distribute booklets to
help persons borrowing money to finance the purchase of residential
real estate better to understand the nature and costs of real estate settlement services. The Secretary shall distribute such booklets to all
lenders which make federally related mortgage loans.
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(b) Each booklet shall be in such form and detail as the Secretary
shall prescribe and, in addition to such other information as the Secrl;ltary may provide, shall include in clear and concise language-(1) a description and explanation of the nature and purpose of
each cost incident to a real estate settlement;
(2) an explanation and sample of the standard real estate settlement form developed and prescribed under section 4;
(3) a description and explanation of the nature and purpose of
escrow accounts when used in connection with loans secured by
residential real estate ;
( 4) an explanation of the choices available to buyers of residential real estate in selecting persons to provide necessary services incident to a real estate settlement; and
( 5) an explanation of the unfair practices and unreasonable or
unnecessary charges to be avoided by the prospective buyer with
respect to a real estate settlement.
Such booklets shall take into consideration differences in real estate
settlement procedures which may exist among the several States and
territories of the United States and among separate political subdivisions within the same State and territory.
(c) Each lender referred to in subsection (a) shall provide the
booklet described in such subsection to each person from whom it
receives an application to borrow money to finance the purchase of
residential real estate. Such booklet shall be provided at the time of
receipt of such application.
(d) Booklets may be printed and distributed by lenders if their
form and content are approved by the Secretary as meeting the requirements of subsection (b) of this section.
ADVANCE DISCLOSURE OF SETTLEMENT COSTS

SEc. 6. (a) Any lender agreeing to make a federally related mortgage
loan shall provide or cause to be provided to the prospective borrower,
to the prospective seller, and to any officer or agency of the Federal
Government proposing to insure, guarantee, supplement, or assist such
loan, at the time of the loan commitment, but in no case later than
twelve calendar days prior to settlement, upon the standard real estate
settlement form developed and prescribed under section 4, or upon a
form developed and prescribed by the Secretary specifically for the
purposes of this section, and in accordance with regulations prescribed
by the Secretary, an itemized disclosure in writing of each charge
arising in connection with such settlement. For the purposes of complying with this section, it shall be the duty of the lender agreeing
to make the loan to obtain or cause to be obtained from persons who
provide or will provide services in connection with such settlement
the amount of each charge they intend to make. In the event the exact
amount of any such charge is not available, a good faith estimate of
such charge may be provided.
(b) If any lender fails to provide a prospective borrower or seller
with the disclosure as required by subsection (a), it shall be liable to
such borrower or seller, as the case may be, in an amount equal to-(1) the actual damages involved or $500, whichever is greater,
and
( 2) in the case of any successful action to enforce the foregoing
liability. the court costs of the action together with a reasonable
·
attorney's fee as determined by the court;
except that a lender may not be held liable for a violation in any
action brought under this subsection if it shows by a preponderance
of the evidence that the violation was not intentwna] and resulted
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from a bona fide error notwithstanding the maintenance of procedures
adopted to avoid any such~rror.
(c) The provisions of subsection (a) shall be deemed to be satisfied
with respect to a borrower or seller m connection with any settlement
involving a federally related mortgage loan if the disclosure required
by subsection (a) is provided at any time prior to settlement and the
prospective ·borrower or seller, as the case may be, executes, under
terms and conditions prescribed by regulations to be issued by the
Secretary after consultation with the appropriate Federal agencies, a
waiver of the requirement that the disclosure be provided at least
twelve calendar days prior to such settlement. In issuing such regulations, the Secretary shall take into account the need to protect the
borrower's and the seller's right to a timely disclosure.
d) With respect to any particular transaction involving a federally
related mortgage loan, no borrower shall maintain an action or
separate actions against any lender under both the provisions of this
section and the provisions of section 130 of the Consumer Credit Protection Act (15 U.S.C.1640).
(e) The provisions of this Act shall supersede the provisions of section 121 (c) of the Consumer Credit Protection Act insofar as the latter applies to federally related mortgage loans as defined in this Act.
DISCLOSURE OF PREVIOUS SELLING PRICE OF EXISTING REAL PROPERTY

SEc. 7. (a) No lender shall make any commitment for a federally
related mortgage loan on a residence on which construction has been
completed more than twelve months prior to the date of such commitment unless it has confirmed that the following information has been
disclosed in writing by the seller or his agent to the buyer( 1) the name and address of the present owner of the property
bein~sold;

(2) the date the property was acquired by the present owner
(the year only if the property was acquired more than two years
previously) ; and
( 3) if the seller has not owned the property for at least two years
prior to the date of the loan application and has not used the property as a place of residence, the date and purchase price of the last
arm's length transfer of the property, a list of any subsequent
improvements made to the property (excluding maintenance
repairs) and the cost of such improvements.
(b) the ~bligations imposed upon a lender by this section shall be
deemed satisfied and a commitment for a federally related mort~age
loan may thereafter be made if the lender receives a copy of the written
statement provided by the seller to the buyer supplying the information required by subsection (a).
(c) Whoever knowingly and willfully provides false information
under this section or otherwise willfully fails to comply with its
requirements shall be fined not more than $10,000 or imprisoned for
not more than one year, or both.
PROHIBITION AGAINST KICKBACKS AND UNEARNED FEES

SEc. 8. (a) No person shall give and no person shall accept any fee,
kickback, or thing of value pursuant to any agreement or understanding, oral or otherwise, that business incident to or a part of a real estate
settlement service involving a federally related mortgage loan shall
be referred to any person.
(b) No person shall give Q.nd no person shall accept any J>Ortion,
split, or percentage of any charge made or received for the rendering

•
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of a real estate settlement service in connection with a transaction
involving a federally related mortgage loan other than for services
actually performed.
(c) Nothing in this section shall be construed as prohibiting ( 1)
the payment of a fee (A) to attorneys at law for services actually
rendered or (B) by a title company to its duly appointed agent for
services actually performed in the issuance of a policy of title insurance or (C) by a lender to its duly appointed agent for services actually
performed in the making of a loan, or (2) the payment to any person
of a bona fide salary or compensation or other payment for goods or
facilities actually furnished or for services actually performed.
(d) ( 1) Any person or persons who violate the provisions of this
section shall be fined not more than $10,000 or imprisoned for not
more than one year, or both.
( 2) In addition to the penalties provided by paragra.Ph ( 1) of this
subsection, any person or persons who violate the proviswns of subsection (a) shall be jointly and severally liable to the person or persons
whose business has been referred in an amount equal to three times
the value or amount of the fee or thing of value, and any person or
persons who violate the provisions of subsection (b) shall be jointly
and severally liable to the person or persons charged for the settlement
services involved in an amount equal to three times the amount of the
portion, split, or percentage. In any successful action to enforce the
liability under this paragraph, the court may award the court costs
of the action together with a reasonable attorney's fee as determined
by the court.
TITLE COMPANIES

SEc. 9. (a) No seller of property that will be purchased with the
assistance of a federally related mortgage loan shall require directly
or indirectly, as a condition to selling the property, that title insurance
covering the property be purchased by the buyer from any particular
title company.
(b) Any seller who violates the provisions of subsection (a) shall
be liable to the buyer in an amount equal to three times all charges
made for such title insurance.
LIMITATION ON REQUIREMENT OF ADVANCE DEPOSITS IN ESCROW
ACCOUNTS

SEc. 10. No lender, in connection with a federally related mortgage
loan, shall require the borrower or prospective borrower(1) to deposit in any escrow account which may be established
in connection with such loan for the purpose of assuring payment
of taxes and insurance premiums with respect to the property,
prior to or upon the date of settlement, an aggregate sum (for
such purpose) in excess of( A) in any jurisdiction where such taxes and insurance
premmms are postpaid, the total amount of such taxes and
msurance premiums which will actually be due and payable
on the date of settlement and the pro rata portion thereof
which has accrued, or
(B) in any jurisdiction where such taxes and insurance
premiums are prepaid, a pro rata portion of the estimated
taxes and insurance premiums corresponding to the number
of months from the last date of payment to the date of
settlement,
plus one-twelfth of the estimated total amount of such taxes and
insurance premiums which will become due and payable during
the twelve-month period beginning on the date of settlement; or
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(2) to deposit in any such escrow account in any month beginning after the date of settlement a sum (for the J?Urpose of assuring payment of taxes and insurance premiums with respect to the
property) in excess of one-twelfth of the total amount of the
estimated taxes and insurance premiums which will become due
and payable during the twelve-month period beginning on the first
day of such month, except that in the event the lender determines
there will be a deficiency on the due date he shall not be prohibited
from requiring additional monthly deposits in such escrow account
of pro rata portions of the deficiency corresponding to the number
of months from the date of the lender's determmation of such
deficiency to the date upon which such taxes and insurance premiums become due and payable.
J.IMITATIONS ANn DISCLOSURES WITH RESPECT TO CERTAIN FEnERALLY
RELA~JD MORTGAGE LOANS

SEc. 11. (a) 'l'he Federal Deposit Insurance Act is amended by adding at the end thereof the foHowing new section :
"SEc. 25. (a) No insured bank, or mutual savings or cooperative bank
which is not an insured bank, shall make any federally related mortgage loan to any agent, trustee, nominee, or other person acting in a
fiduciary ca.Pacity without the J?rior condition that the identity of the
person receiving the beneficial mterest of such loan shall at all times
be revealed to the bank. At·the request of the Corporation, the bank
shall report to the Corporation on the identity of such person and the
nature and· amount of the loan, discount, or other extension of credit.
"(b) In addition to other available remedies, this section may be
enforced with respect to mutual savings and cooperative banks which
are not insured banks in accordance with section 8 of this Act, and for
such purpose such mutual savings and cooperative banks shall be held
and considered to be State nonmember insured banks and the appropriate Federal agency with respect to such mutual savings and cooperative banks shall be the Federal Deposit Insurance Corporation."
(b) Title IV of the National Housing Act is amended by adding at
the end thereof the following new section:
"SEc. 413. No insured institution shall make any federally related
mortgage loan to any agent, trustee, nominee, or other person acting
in a fiduciary cavacity without the prior condition that the identity of
the person receiving the beneficial interest of such loan shall at all
times be revealed to the institution. At the request of the Federal
Home Loan Bank Board, the insured institution shall report to the
Board on the identity of such person and the nature and amount of
the loan."
(c) The Federal Deposit Insurance Corporation or the Federal
Home Loan Bank Board as appropriate may by regulation exempt
classes or types of transactions from the provisions added by this section if the Corporation or the Board determines that the purposes of
such provisions would not be advanced materially by their application
to such transactions.
lCEE FOR PREPARATION OF TRUTII-IN-LENDINGAND UNIFORM
SETI'LEMENT STATE:&IENTS

SEc. 12. No fee shall be imposed or charge made upon any other
person (as a part of settlement costs or othewise) by a lender in connection with a federally related mortgage loan made by it (or a loan
for the purchase of a mobile home), for or on account of the preparation and submission by such lender of the statement or statements
rPquired (in connection with such loan) by sections 4 and 6 of this
Act or by the Truth in Lending Act.

S.3164---7
ESTABLISHMENT ON DEMONSTRATION BASIS OF LAND PARCEL
RECORDATION SYSTEM

SEc. 13. The Secretary shall establish and place in operation on a
demonstration basis, in representative political subdivisions (selected
by him) in various areas of the United States, a model system or systems fo.r the recordation of land title information in a manner and
form calculated to facilitate and simplify land transfers and mortgage
transactions and reduce the cost thereof, with a view to the possible
development (utilizing the information and experience gained under
this section) of a nationally uniform system of land parcel recordation.
REPORT OF THE SECRETARY ON NECESSITY FOR FURTHER
CONGRESSIONAL ACTION

SEc. 14. (a) The Secreta,ry, after consultation with the Administrator of Veterans' Affairs, the Federal Deposit Insurance Corporation,
and the Federal Home Loan Bank Board, and after such study,
investigation, and hearings (at which representatives of consumers
groups shall be allowed to testify) as he deems appropriate, shall, not
less than three years nor more than five years from the effective date
of this Act, report to the Congress on whether, in view of the implementation of the provisions of this Act imposing certain requirements
and prohibiting ceytain practices in connection with real estate settlements; there is any necessity for further legislation in this area.
(b) If the Secretary concludes that there is necessity for further
legislation, he shall report to the Congress on the specific practices or
problems that should be the subject of such legislation and the corrective measures that need to be taken. In addition, the Secretary shall
include in his report-(1) recommendations on the desirability of requiring lenders
of federally related mortgage loans to bear the costs of particular
real estate settlement services that would Qtherwise be paid for
by borrowers;
(2) recommendations on whether Federal regulation of the
charges for real estate settlement services in federally related
mortgage transactions is necessary and desirable, and, if he concludes that such regulation is necessary and desirable, a description and analysis of the regulatory scheme he believes Congress
should adopt; and
(3) recommendations on the ways in which the Federal Govern!llent can assist and encourage local governments to modernize
their methods for the recordation of land title information
including the feasibility of providing financial assistance o;
incentives to local governments that seek to adopt one of the model
systems developed by the Secretary in accordance with the provisiOns of section 13 of this Act.
DEMONSTRATION TO DETERMINE FEASffiiLITY OF INCLUDING STATEMENTS
OF SETTLEMENT COSTS IN SPECIAL INFORMATION BOOKLETS

SEc. 15. The Secretary shall, on a demonstration basis in selected

hou~ing market areas1 have prepared. and included in the special infor-

mation booklets reqmred to be furmshed under section 5 of this Act
statements of the range of costs for specific settlement services in such
areas. Not later than June 30, 1976, the Secretary shall transmit to
the Congress a full report on the demonstration conducted under this
section. Such report shall contain the Secretary's assessment of the

•
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feasibility of preparing and including settlement cost range statements for all housing market areas in the special information booklets
for such areas.
JURISDICTION OF COURTS

SEC. 16. Any action to recover damages pursuant to the provisions
of section 6, 8, or 9 may be brought in the United States district court
for the district in whiCh the property involved is located, or in any
other court of competent jurisdiction, within one year from the date
of the occurrence of the violation.
VALIDITY OF CONTRACTS AND LIENS

SEC. 17. Nothing in this Act shall affect the validity or enforceability of auy sale or contract for the sale of real property or any
loan, loan agreement, mortgage, or lien made or arising m connection
with a federally related mortgage loan.
RELATION TO STATE LAWS

SEc. 18. (a) This Act does not annul, alter, or affect, or exempt
any person subject to the provisions of this Act from complying
with, the laws of any State with respect to settlement practices, except
to the extent that those laws are inconsistent with any provision of this
Act, and then ~only to the extent of the inconsistency. The Secretary
is authorized to determine whether such inconsistencies exist. The
Secretary may not determine that any State law is inconsistent with
any provision of this Act if the Secretary determines that such law
gives greater protection to the consumer. In making these determinations the Secretary shall consult with the appropriate Federal agencies.
(b) No provision of this Act or of the laws of any State imposing
any liability shall apply to any act done or omitted in good faith in
conformity with any rule, regulation, or interpretation thereof by
the Secretary, notwithstanding that after such act or om.ission has
occurred, such rule, regulation, or interpretation is amended, rescinded,
or determined oy judicial or other authority to be invalid for any
reason.
EFFECTIVE DATE

SEC. 19. The provisions of this Act, and the amendments made
thereby, shall become effective one hundred and eighty days after the
·
date of the enactment of this Act.
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