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ACTION 

THE WHITE HOUSE 
Last Day: December 24 

WASHINGTON 

MEMORANDUM FOR THE PRESIDENT 

KEN COLV FROM: 

SUBJECT: Enrolled Bill S. 782 - Antitrust 
Procedures and Penalties Act 

Attached for your consideration is S. 782, sponsored 
by Senators Tunney and Gurney which: 

Revises consent decree, pre-trial and 
appellate procedures in Government civil 
antitrust cases; 

strengthens the antitrust penalties under the 
Sherman Act; and 

expedites pre-trial and appellate procedures 
under the Expediting Act to assure prompt 
action on civil antitrust complaints. 

OMB recommends approval and provides you with additional 
background information in its enrolled bill report (Tab A). 

Max Friedersdorf and Phil Areeda both recommend approval. 
Paul Theis has approved the text of the proposed signing 
statement. 

RECOMMENDATION 

That you sign S. 782 (Tab B~~~ 

Approve Signing Statement ~(Tab C) 

Disapprove Signing Statement 

Digitized from the White House Records Office: Legislation Case Files at the Gerald R. Ford Presidential Library



EXECUT:IVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

D£c 1 a w4 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill s. 782 - Antitrust Procedures and 
Penalties Act 

Sponsors - Sen. Tunney (D) California and Sen. Gurney 
(R) Florida 

Last Day for Action 

December 24, 1974 - Tuesday 

Purpose 

Revises consent decree, pre-trial and appellate procedures in 
Government civil antitrust cases; and increases the penalties 
for Sherman Act violations. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 

Federal Trade Commission 
Council of Economic Advisers 
Administrative Office of the 

United States Courts 
Administrative Conference of the 

United States 
Department of Commerce 

Discussion 

The enrolled bill would: 

Approval (Signing 
statement attached) 

Approval (Signing 
statement attached) 

Approval 
Approval 

Approval 

Defers to Justice 
Does not recommend 

disapproval 

open to closer public scrutiny the consent decree 
procedures used by the Government in the pre-trial 
settlement of its civil antitrust cases (which the 
Administration neither requested nor opposed); ~ 

= 



strengthen the antitrust penalties under the 
Sherman Act (in similar form to that which you 
proposed in your Economic Message on October· 8, 
1974); and · 

expedite pre-trial and appellate procedures 
under the Expediting Act to assure prompt action 
on civil antitrust complaints and prevent clogg
ing of the Supreme Court docket (in virtually· 
identical form to that proposed by the Justice 
Department in July 1969 and supported by that 
Department to the present time). 

Consent Decree Procedures 

2 

Section 2 of the enrolled bill would amend the Clayton Act to 
require that: 

any consent judgment proposed by the Government 
in any of its civil antitrust cases, as well as 
any written comments on the proposed judgment 
or Government responses thereto, be filed with 
the district court in which the proceeding is 
pending and published in the Federal Register 
at least sixty days prior to the effective 
date of the decree; 

the Government file with the district court 
and publish in the Federal Register a "com
petitive impact statement" for each proposed 
consent judgment detailing the alleged viola
tions, the proposed decree and its effects 
on competition, the remedies available to 
private persons who may be damaged by the 
alleged violations, and the alternatives to 
the· proposed consent judgment actually con
sidered by the Government; 

during the same sixty-day period, surranaries of 
the proposed decree and impact statement be 
published in various newspapers of general 
circulation for seven days over a period of 
two weeks; 

defendants file with ·the court, within ten 
days of the filing of the decree, a descrip
tion of all communications between the defendant 
and Government employees relating to the pro-
posed judgment; and · 



before entering the proposed consent decree, the 
court determine that such entry would be in the 
public interest. 

3 

The Department of Commerce, in its views letter on the enrolled 
bill, indicates the following concern as to the effect that 
section 2 could have upon corporate defendants: 

"While we recognize the need for the courts to 
accommodate balancing of interests in reviewing 
proposed consent decrees, we are concerned that the 
broad authority of the court to admit virtually 
any 'interested' person to full or limited partici
pation as a party or otherwise, coupled with the · 
broad discovery measures that the bill makes avail
able to such participants, could involve an unwar
ranted imposition and intrusion upon corporate 
defendants that may extend well beyond the issues 
involved in the underlying antitrust action. 
Whether this may, in fact, develop into such 
unwarranted imposition or intrusion, will depend 
in large measure on the manner in which the courts 
exercise their authority." 

Penalties 

Section 3 of the enrolled bill would amend the Sherman Act by: 

upgrading antitrust violations of that Act from 
misdemeanors to felonies; 

increasing maximum allowable fines for viola
tions of the Act from $50,000 to $1 million for 
corporations and from $50,000 to $100,000 for 
individuals; and 

increasing the maximum prison sentence for vio
lations from one year to three years. 

These provisions are the same as those which you proposed on 
October 8, except that you asked for a maximum sentence of five 
(rather than three) years. 
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Expediting Act Revisions 

Sections 4-7 of the enrolled bill would amend the Expediting Act: 

to require, upon application of the Attorney 
General, the appointment of a single judge 
(instead of a three-judge panel as under pre
sent law) to expedite a civil antitrust pro
ceeding~ and 

to require that final judgments and interlocutory 
orders of district courts in certain civil anti
trust cases be appealable to the courts of appeals, 
rather than directly to the Supreme Court. Certain 
decisions would continue to be appealable directly 
to the 3upreme Court if district courts determine 
such appeal to be of "general public importance 
in the administration of justice." 

Because of the desirable provisions concerning increased antitrust 
penalties and Expediting Act amendments, we recommend approval of 
s. 782. A draft of a proposed signing statement is attached for 
your consideration~ it is a minor revision of a draft submitted by 
the Justice Department. 

Enclosures 

11~1+-~ 
Assistant Director for 
Legislative Reference 



STATEMENT BY THE PRESIDENT 

I am signing today S. 782, the "Antitrust Procedures and 

Penalties Act," which will strengthen significantly antitrust 

laws and the ability to enforce them. 

This legislation is the first major reform of the Nation's 

antitrust laws in nearly twenty years. It changes such antitrust 

violations of the Sherman Act as price fixing from misdemeanors 

to felonies; increases the maximum sentence from one year to 

three years; and raises maximum allowable fines from $50,000 

to $1 million for corporations and from $50,000 to $100,000 for 

individuals. 

In my Economic Message to the Congress on October 8, 1974, 

I called for legislation which would give us the tools to fight 

inflation. Increased penalties, as those in S. 782, are some 

of those tools. 

The bill also amends the Expediting Act permitting appeals 

of civil antitrust cases directly to the Supreme Court only upon 

a finding of the district court that the case is of national 

economic importance. This will halt the practice of clogging 

the Supreme Court docket by taking all antitrust appeals directly 

to that tribunal, thus denying it the wisdom and advice of the 

U.S. Circuit Courts of Appeals. 

Finally, S. 782 provides for closer scrutiny and greater 

participation by the public in the consent decree process. This 

is used by the Government in the pre-trial settlement of its 

civil antitrust cases. 

The time is long overdue for making violations of the Sherman 

Act a serious crime, because of the extremely adverse effect which 

they have on the country and its economy. s. 782 will provide 

a significant deterrent to potential violators and will give 

the courts sufficient flexibility to impose meaningful sanctions. 

Moreover, the bill will serve the public interest by expediting 

cases that have a profound influence on American industrial 

organization and allowing the courts to do other important work 

at the same time. 
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I called for further antitrust legislation in my October 

message, and I hope that the new Congress will carry that 

forward. It includes an amendment to the Antitrust Civil 

Process Act allowing the Department of Justice to take testi-

mony in antitrust investigations as the Federal Trade 

Commission has done for years -- rather than simply relying 

on routine document subpoenas. 

This Congress has recognized that antitrust violations 

injure both our economy and individual consumers, and I commend 

it on enacting S. 782. I assure you that with this new legisla

tion, this Administration will continue to create a strong 

antitrust record. In times like these, we cannot afford to do 

less. 
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EXE<;UTIVE OFFICE OF THE PRESIDENT 

OFFICE;: OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

DEc l a 1374 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill S. 782 - Antitrust Procedures and 
Penalties Act 

Sponsors - Sen. Tunney (D) California and Sen. Gurney 
(R) Florida 

Last Day for Action 

December 24, 1974 - Tuesday 

Purpose 

Revises consent decree, pre-trial and appellate procedures in 
... Government civil antitrust cases; and increases the penalties 

for Sherman Act violations. 

Agency Recommendations 

Office of Management and Budget 

Department of Justice 

Federal Trade Commission 
Council of Economic Advisers 
Administrative Office of the 

United States Courts 
Administrative Conference of the 

United States 
Department of Commerce 

Discussion 

The enrolled bill would: 

Approval (Signing 
statement attached) 

Approval (Signing 
statement attached) 

Approval 
Approval 

Approval 

Defers to Justice 
Does not recommend 

disapproval 

open to closer public scrutiny the· consent decree 
procedures used by the Government in the pre-trial 
settlement of its civil antitrust cases (which the 
Administration neither requested nor opposed); 



-- strengthen the antitrust penalties under the 
Sherman Act (in similar form to that which you 
proposed in your Economic Message on October 8, 
1974)r and · 

expedite pre-trial and appellate procedures 
under the Expediting Act to assure prompt action 
on civil antitrust complaints and prevent clogg
ing of the Supreme Court docket (in virtually 
identical form to that proposed by the Justice 
Department in July 1969 and supported by that 
Department to the present time). 

Consent Decree Procedures 

2 

Section 2 of the enrolled bill would amend the Clayton Act to 
require that: 

any consent judgment proposed by the Government 
in any of its civil antitrust cases, as well as 
any written comments on the proposed judgment 
or Government responses thereto, be filed with 
the di§~rict court in which the proceeding is 
pending and published in the Federal Register 
at least sixty days prior to the effective 
date of the decree; 

the Government file with the district court 
and publish in the Federal Register a "com
petitive impact statement" for each proposed 
consent judgment detailing the alleged viola
tions, the proposed decree and its effects 
on competition, the remedies available to 
private persons who may be damaged by the 
alleged violations, and the alternatives to 
the proposed consent judgment actually con
sidered by the Government; 

-.,.. during <":he same sixty-day period, summaries of 
the proposed decree and impact statement be 
published in various newspapers of general 
circulation for seven days over a period of 
two weeks; 

defendants file with the court, within ten 
days of the filing of the decree, a descrip
tion of all communications between the defendant 
and Government employees relating to the pro
posed judgment; and 



before entering the proposed consent decree, the 
court determine that such entry would be in the 
public interest. 

3. 

The Department of Commerce, in its views letter on the enrolled 
bill, indicates the following concern as to the effect that 
section 2 could have upon corporate defendants: 

"While we recognize the need for the courts to 
accommodate balancing of interests in reviewing 
proposed consent decrees, we are concerned that the 
broad authority of the court to admit virtually 
any 'interested' person to full or limited partici
pation as a party or otherwise, coupled with the 
broad discovery measures that the bill makes ava.il
able to such participants, could involve an unwar
ranted imposition and intrusion upon corpor.ate 
defendants that may extend well beyond the issues 
involved in the underlying antitrust action. 
Whether this may, in fact, develop into such 
unwarranted imposition or intrusion, wil-l depend 
in large measure on the manner in which the courts 
exercise their authority." 

Penalties 

Section 3 of the enrolled bill would amend the Sherman Act by: 

upgrading antitrust violations of that Act from 
misdemeanors to felonies; 

increasing maximum allowable fines for viola
tions of the Act from $50,000 to $1 million for 
corporations and from $50,000 to $100,000 for 
individuals; and 

increasing the maximum prison sentence for vio
lations from one year to three years. 

These provisions are the same as those which you proposed on 
October 8, except that you asked for a maximum sentence of five 
(rather than three) years. 

-
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Expediting Act Revisions 

Sections 4-7 of the enrolled bill would amend the Expediting Act: 

to require, upon application of the Attorney 
General, the appointment of a single judge 
(instead of a three-judge panel as under pre
sent law) to expedite a civil antitrust pro
ceeding; and 

to require that final judgments and interlocutory 
orders of district courts in certain civil anti
trust cases be appealable to the courts of appeals, 
rather than directly to the Supreme Court. Certain 
decisions would continue to be appealable directly 
to the Supreme Court if district courts determine 
such appeal to be of "general public importance 
in the administration of justice." 

Because of the desirable provisions concerning increased antitrust 
penalties and Expediting Act amendments, we recommend approval of 
s. 782. A draft of ·a proposed signing statement is attached for 
your consideration; it is a minor revision of a draft submitted by 
the Justice Department. 

Enclosures 

11~-w-lZ~4~ 
Assistant Director for 
Legislative Reference 



STATEMENT BY THE PRESIDENT 

I am signing today s. 782, the "Antitrust Procedures and 

Penalties Act," which will strengthen significantly the antitrust 

laws and our ability to enforce them. 

This legislation, which is the first major reform o£ the 

Nation's antitrust laws in nearly twenty years, changes antitrust 

violations of the Sherman Act such as price fixing from mis

demeanors to felonies; increases the maximum sentence from one 

year to three years; and increases maximum allowable fines from 

$50,000 to $1 million for corporations and from $50,000 to 

$100,000 for individuals. 

In my Economic Message to the Cong~ess on October 8, 1974, 

I called for legislation which would give us the tools to fight 

inflation. Increased penalties similar to those of S. 782 are 

some of those tools. 

The bill also amends the Expediting Act to permit appeals 

of civil antitrust cases directly to the Supreme Court only upon 

a finding of the district court that the case is of national 

importance to the economy. This will end the practice of clogging 

the Supreme court docket by taking all antitrust appeals directly 

to that tribunal, thus denying it the wisdom and advice of the 

U •. S. Circuit Courts of Appeals. 

Finally, s. 782 provides for closer scrutiny and. greater 

participation by the public in the consent decree process used 

by the Government in the pre-trial settlement of its civil 

antitrust cases. 

The time is long overdue for making violations of the Sherman 

Act a serious crime, because of the extremely adverse effect which 

they have on the country and its economy. S. 782 will provide 

a significant deterrent to potential violators and will give the 

courts sufficient flexibility to impose meaningful sanctions. 

Moreover, the bill will serve the public interest by permitting 

• 
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the expediting of cases that have a profound influence on American 

industrial organization and by allowing the courts to carry on 

other important work at the same time. 

I also called for further antitrust legislation in my October 

message, and I hope that the new congress will move that forward. 

It includes an amendment to the Antitrust Civil Process Act to allow 

the Department of Justice to take testimony in antitrust investiga

tions -- as the Federal Trade Commission has done for years -

rather than simply relying on routine document subpoenas. We are 

also considering other antitrust proposals which we will be 

bringing before the new Congress, and I ho~e they would receive 

the same expeditious treatment. 

This Congress has recognized that antitrust violations injure 

both our economy and individual consumers, and I commend it on 

enacting S. 782. I assure you that with this new legislation, 

this Administration will continue to create a strong antitrust 

record. In times like these, we cannot afford to do less • 

• 



I . 
THE Wl!ITE·:·tfe)JS£ 

ACTlON MEMORANDUM 

.. Dcr.t.e: ~r 18, U74 8:00' p .. a. 

FOR ACTION: Gao~f Shepard~~ 
. Blll T~a~ 

Pllhil Areeda ~ S<; 
Paul Theis t:>-(. , • 

cc (for infof!llation): 

~OM THE STAFF SECRETARY 

DUE~ DO.te: Prid,ay, Dec~ 20 Tune: 10:00 a.a. 

SUBJECT: ~ .. 
Enrolled Bill s. '782 - Ant:itruat Proce411rea and 

Penalties Act 

1\.CTION REOuSTEP: 

.--For Necessary Action -X- FoJ." Your Recommendatipzut 

-- P:repare Agenda and Brief --Draft Reply · 

~For Your Coznrrwnls --------. I>Bdt Remarks 

RtMARKS: ) 
Please return to Judy Johnston, <f"ro~d Pl.oor West Mj.ng. 

PLEASE ATTACH THIS COPY TO MATERI,AL SUBMIT'l'ED. 

I£ you have any questions or if you t.mticipate a 
delay in submitting th~ required material, ple~ 
~elephone the Stetff Secretary immedia~y-, . 

K. R. COLE, JR. 
For the President 

_, . 



THE WHITE H:b.lJSE 

ACTION MEMORANDUM WASHINGTON" LOG NO.: 792 

Date: December 18, 1974 

FOR ACTION: Geoff Shepard 
Bill Timmons 
Phil Areeda 
Paul Theis 

FROM THE STAFF SECRETARY 

J 

DUE: Da~: Friday, December 20 

SUBJECT: 

Time: 8:00 p.m. 

cc (for information): Warren Hendriks 
Jerry Jones 

Time: 10:00 a.m. 

Enrolled Bill S. 782 - Antitrust Procedures and 
Penalties Act 

ACTION REQUESTED: 

__ For Necessary Action _x__ For Your Recommendations 

__ Prepare Agenda and Brief -- Draft Reply 

~For Your Comments -- Draft Remarks 

REMARKS: 

Please return to Judy Johnston, Ground Floor West Wing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or if you anticipate a 
delay in submitting the required material, please Warren K. Hendriks 
telephone the Staff Secretary immediately. For the President 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

December 20, 1974 

WARREN HENDRIKS 

MAX L. FRIEDERSDORF 

Action Memorandum - Log No. 792 
Enrolled Bill S. 7 82 - Antitrust Procedures and 
Penalties Act 

The Office of Legislative Affairs concurs in the attached proposal 
and has no additional recommendations. 

Attachment 

:~;· 



THE \VHITE HOuSE 

ACTIO:'\ :\fE~10RA:\'DC.:\f WASI!I:'>GTOJ< LOG NO.: 792 

Date: December 18, 1974 

FOR ACTION: Geoff Shepard . 
Bill Timmons ~ 
Phil Areedat..,./ 
Paul Theis 

FROM THE STAFF SECRETARY 

DUE: Date: Friday, December 20 
• 

SUBJECT: 

Time: 8:00 p.m. 

cc (for information): Warren Hendriks 
Jerry Jones 

Time: 1 0 : 0 0 a • m • 

Enrolled Bill S. 782 - Antitrust Procedures and 
Penalties Act 

ACTION REQUESTED: 

-- For Necessary Action _JL_ For Your Recommendations 

--- -- P:repare Agenda and Brief __ Draft Reply 

--~ For Your Comments -- Draft Remarks 

REMARKS: 

Please return to Judy Johnston, Ground Floor West Wing 

t) ttt -te 
a-) nJJ:i ~ 
~ 

1~(L i ~fd "ot 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

I£ you have any quesi:ions or i£ you anticipate a 
delay in submitting the required material, please 
telephone the Staff Secretary immediately. 

·:warren K. Hendriks 
For the Presid.::ut 



STATEMENT BY THE PRESIDENT 

I am signing today S. 782, the "Antitrust Procedures and 

Penalties Act," which will strengthen significantly the antitrust 

laws and our ability to enforce them. 

This legislation, which is the first major reform of the 

Nation's antitrust laws in nearly twenty years, changes antitrust 

violations of the Sherman Act such as price fixing from mis

demeanors to felonies; increases the maximum sentence from one 

year to three years; and increases maximum allowable fines from 

$50,000 to $1 million for corporations and from $50,000 to 

$100,000 for individuals. 

In my Economic Message to the Congress on October 8, 1974, 

I called for legislation which would give us the tools to fight 

inflation. Increased penalties similar to those of S. 782 are 

some of those tools. 

The bill also amends the Expediting Act to permit appeals 

of civil antitrust cases directly to the Supreme Court only upon 

a finding of the district court that the case is of national 

importance to the economy. This will end the practice of clogging 

the Supreme Court docket by taking all antitrust appeals directly 

to that tribunal, thus denying it the wisdom and advice of the 

U. S. Circuit Cour~of Appeals. 

Finally~ S. 782 provides for closer scrutiny and greater 

participation by the public in the consent decree process used 

by the Government in the pre-trial settlement of its civil 

antitrust cases. 

The time is long overdue for making violations of the Sherman 

Act a serious crime, because of the extremely adverse effect which 

they have on the country and its economy. S. 782 will provide 

a significant deterrent to potential violators and will give the 

courts sufficient flexibility to impose meaningful sanctions. 

Moreover, the bill will serve 
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the expediting of cases that have a profound influence on American 

industrial organization and by allowing the courts to carry on 

other important work at the same time. 

I also called for further antitrust legislation in my October 

message, and I hope that the new Congress will move that forward. 

It includes an amendment to the Antitrust Civil Process Act to allow 

the Department of Justice to take testimony in antitrust investiga

tions -- as the Federal Trade Commission has done for years -

rather than simply relying on routine document subpoenas. We are 

also considering other antitrust proposals which we will be 

b~--bef.().J;.e.~lle··· new~Con<IJress-,--and-~1· ·hope--they .wouUL.r .. e..c~e 

t-he: same e.xpedi:tious -4;;:l'ea tmen t. 

This Congress has recognized that antitrust violations injure 

both our economy and individual consumers, and I commend it on 

enacting S. 782. I assure you that with this new legislation, 

this Administration will continue to create a strong antitrust 

record. In times like these, we cannot afford to do less. 

j 



ASS!STA.JIIT ATTORNEY GENERAL 

.i...EGISLATIVE AFFAIRS 
·• ltpnrtmtnt nf Justitt 

BasQittgtlltl. il.Qt. 2D53D 

Honorable Roy L. Ash 
Director, Office of 

Management and Budget 
Washington, D. C. 20503 

Dear Mr. Ash: 

D£C 1 s 1974 

In compliance with your request, I have examined a fac
simile of the enrolled bill s. 782, the proposed Antitrust 
Procedures and Penalties Act. 

The Bill has three distinct parts. The first part, 
section 2 of the bill, would amend section 5 of the Clayton 
Act (15 u.s.c. 16) to require that proposed consent decrees 
be published in the Federal Register at least 60 days prior 
to the effective date during which time written comments and 
any responses by the United States thereto relating to the 
proposal may be filed with the District Court and also pub
lished in the Federal Register. Simultaneously with the filing 
of the proposed consent decree, the Government would be 
required to file a competitive impact statement which would 
include a description of both the relief to be obtained by the 
proposal and the anticipated effects on competition of such 
relief, a statement of the remedies available to potential 
private plaintiffs in the event the proposed consent decree is 
entered, and a description and evaluation of alternatives to 
the proposal actually considered by the Government. During 
the sixty day period, the proposed consent decree and a sum
mary of the competitive impact statement would be published 
by the Government in a newspaper of general circulation of the 
district in which the case has been filed, in the District of 
Columbia, and in such other districts as the court would direct. 
Before entering the proposed consent decree, the court would be 
required to determine that such entry of the decree would be in 
the public interest. Within ten days following the date of the 
filing of the proposed consent decree each defendant would be 
required to file with the court a description of any and all 
written or oral communications concerning the proposal on behalf 
of such defendant with any officer or employee of the United 
States. Communications made by counsel of record alone with 
the Attorney General or employees of the Department of Justice 
would not have to be disclosed. 
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The second part of the bill would amend the Expediting 
Act (15 u.s.c. 28, 49 u.s.c. 44} to require that final judg
ments and interlocutory orders in certain civil antitrust 
cases be appealable to the appropriate court of appeals 
rather than directly to the Supreme Court. certain district 
court decisions would be appealable directly to the Supreme 
Court if, upon application of a party, the district court 
orders that immediate consideration of the appeal by the 
Supreme Court is of general public importance in the admini
stration of justice. 

The third and last part of the bill, section 3, would 
make a violation of the Sherman Act a felony rather than a 
misdemeanor and increase the maximum fine from fifty thousand 
dollars to one hundred thousand dollars if the violator is an 
individual and one million dollars if the violator is a cor
poration. The maximum prison sentence for a violation of the 
act would be increased from one year to three years. 

The Department's advocacy for increased Sherman Act 
penalties is well known. The time is long overdue for legis
lation which will impress upon the public and the business 
community that antitrust violations are of a serious nature 
and cannot be considered mere technical violations of the law. 
When businessmen engage in unlawful conduct resulting in sub
stantial price increases and monopoly profits, the monetary 
injury to the public is often more serious than that caused by 
auto thefts, armed robbery and embezzlement which are felonies. 

The Department of Justice believes that enactment of S. 782, 
containing the increased Sherman Act penalties, is a significant 
step forward for antitrust enforcement at a time when it is most 
important to this country and its economy. Accordingly, we are 
most happy to recommend Executive approval of this bill. 

Sincerely, 

-lf.lf{~~aw 
Assistant Attorney General 



JUSTICE DEPART~ffi}IT 

December 16, 1974 

I 

the ?.n tit: r·u::;t lu:.-rc:; o.nd our obi lit,~o cnf orce U1 os[~ 

tools to fight inflation. ·Increased p0naltics for 

incr2aseC p2nnlties. This lc:t':7 makes price fixing 

violatic::-;.s a felony ::;unishahlc, by a maxir:mr;1 of three 

years i~· jail instead of one. It incrc2scs naximu~ 

fines f~c~ SSO,OJO to $100,000 in the case of indivi-

corpora-::..::.:::ns. 

'rhis lec;is1atio::1 also provides for greater public 

participation in the antitrust consent deere~ process. 

Parha~s even nore important, it changes the 

Expediting Act to permit appeal to the Supreme Court 

only n-::;on a £inc:ina of the:: di:;·trict court th'lt ti·te 

case is o£ ;!atio:12.l j_mportancc: to the E~conony. This 

dir,~~ctl) to the:~ SuDreme Cou.rt, thu:..; (icnying ·that court 



lc cr i :-> l ,,_ti o:1 fop __ ,,,,_rr}. r12 Le> .-.~ r(-~n cc~ 

0.+,-_-_ ·r~.:r .. i.C'.t"' .fl··y_·~-' . .-1·-·_, ](""' ~ l~ ..... ,~Y r:\--·1......._ ..... , ... ~1"''-- i1> ()'1]-1---"'ttln _ • _ _ _ • _ , -'-> c .. .-.c.y '\.:_,·'--- ... 1 \.. .•• _ ,, ••• JCl ---'· ag c=Li.ns t 

'I hope that U1~.:.: nC';l Con~Jress 

It inc] w1ef3 an amcnd1:1cnt. to 

of Just:..:::2 to t2::c testimony in antitru~:>t invest-.iqations 

rather J,.. ·.- - ... -
'"--- :.;:.._. :r·? lyin9 011 routine ci.ocurnc:;n t 

subpoenc.s. ~e are also considering other antitrust 

proposals which we will be bringing before the new 

Congress, and I hope they would receive the same 

expeditic~s t:rc~t~ent. 

This Congress has recognized, as I do, that anti-

trust viol"lt.ors injure both our economy and in<lividunl 

We cannot and we will not tolerate such conduct. 



I assure you that, ~ith tjis 
. . . 

TH'-,.7 .1. c:::; :u: 1 ~i tJ. on , 

antitrust recor0. '[ t' .. n l·:n:;s like thGse, we cannot 

affo~~ to do loss. 



FACT SHEET 

ANTITRUST PROCEDURES & PENALTIES ACT 

President Ford is today signing legislation which would provide 
for major changes in antitrust procedures and penalties. Principal 
features of the legislation are set forth below: 

A. Consent Judgment Procedures 

1) Section 2 of the bill provides for a number of changes in 
the procedures for presenting a proposed consent decree to the 
court. These include: 

a) the period between the time the proposed judgment 
is filed with the district court and the earliest time 
it can become effective is extended from the current 30 
days to at least 90 days; 

b) all written comments relating to the proposal, and 
any responses, must be filed with the district court and 
published by the United States in the Federal Register; 

c) the United States must file, ~imultaneously with the 
proposed judgment, a competitive impact statement, which 
must include (as major items) a description of the prac
tices or events giving rise to the alleged violation, an 
explanation of the proposed judgment, and a description 
and evaluation of the alternatives to the proposed judg
ment actually considered by the United States; 

d) the United States must publish in certain newspapers, 
during the 60-day period, a summary of the papers filed 
with the court; 

e) tne United States must file with the court, and publish 
in the Federal Register, a response to any comments filed 
during the 60-day period; 

f) before entry of the proposed judgment, the court must 
determine that entry of the judgment is in the public 
interest, considering certain specified criteria listed 
in the bill, and in making this determination, the court 
may hold hearings, take testimony of government officials 
and others, and allow participation by third parties, in 
its discretion; and, 

g) each defendant must file with the court, no later than 
ten days following the filing of the proposed consent 
judgment, a description of all communications by or on 
behalf of said defendant, except for comrnunications by 
counsel of record with the Department of Justice. 

2) Approximately 80% of all antitrust cases have in the past 
been settled by consent decree, and it is reasonable to antici
pate that this proportion would be affected by the new legisla
tion. 

B. Penalties 

Section 3 of the bill changes violations of the Sherman Act 
from mlsdemeanors to felonies, and increases the maximum jail 
sentence from the present one year to three years. It also 
increases the maximum fine from $50,000 to $100,000 for indivi
duals and $1,000,000 for corporate defendants. 
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C. Expediting Act Revisions 

Section 4 of the Act provides that appeals on civil 
antitrust actions brought by the United States will ordinarily 
be taken to the Court of Appeals. Presently, appeals in such 
cases are taken only to the Supreme Court. The bill also 
provides that, upon the application of either party, the 
district court can certify the case as one of general public 
importance, and that an appeal by either party can then be 
taken directly to the Supreme Court. In such cases, the 
Supreme Court can either dispose of the appeal in the ordinary 
manner or, in its discretion, deny the direct appeal and remand 
the case to the Court of Appeals to proceed in the normal manner. 



li:WIS A. I:NGMAN 

CHAIRMAN 

FEDERAL TRADE COMMISSION 
WASHINGTON, D. C. 20580 

December 16, 1974 

The Honorable Roy L. Ash 
Director, Office of Management and Budget 
Executive Office of the President 
Washington, D.C. 20503 

Dear Mr. Ash: 

This is in response to your request for the views 
of the Federal Trade Commission upon Enrolled Bill 
s. 782, 93d Congress, 2d Session, an Act "To reform 
consent decree procedures, to increase penalties for 
violation of the Sherman Act, and to revise the 
Expediting Act as it pertains to Appellate Review." 

Believing as we do that s. 782 will strengthen the 
effective enforcement of the antitrust laws, the 
Commission supports its enactment. As the bill deals 
exclusively with practices and procedures of the 
Department of Justice, we would naturally defer to such 
views as the Attorney General may express with respect 
to particular provisions. 

By direction of the Co · 

.... I\ ' 

_' ... _: .· I .~ ' '- ) . .~ ,. I'; ( . ... . ··-. ' ·~ .... 

-



Dear Mr. Ronunel: 

THE CHAIRMAN OF THE 

COUNCIL OF ECONOMIC ADVISERS 

WASHINGTON 

December 13, 1974 

This is in reference to s. 782, an act to reform 
consent decree procedures, to increase penalties for 
violation of the Sherman Act, and to revise the Expediting 
Act as it pertains to Appellate Review. 

The provision for greater antitrust penalties is 
an important advance and although we have reservations 
about some portions of the bill the Council of Economic 
Advisers recommends that the Presi nt sign this 
legislation. 

Mr. Wilfred H. Ronunel 
Assistant Director for Legislative Reference 
Office of Management and Budget 
Washington, D.C. 20503 



ROWL.AND F. KIRKS 
DIRECTOR 

WIL.L.IAM E. FOL.EY 
DEPUTY DIRECTOR 

W. H. Rommel 

ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

SUPREME COURT BUIL.DING 

WASHINGTON, D.C. 20544 

December 16, 1974 

Assistant Director for 
Legislative Reference 

Office of Management and Budget 
Washington, D. C. 

Dear Mr • Romme 1 : 

This is in reference to your memorandum of 
December 16, 1974 requesting views and recommendations 
on enrolled bill S. 782, an act "To reform consent 
decree procedures, to increase penalties for violation 
of the Sherman Act, and to revise the Expediting Act as 
it pertains to Appellate Review." 

Inasmuch as the enrolled bill substantially 
carries out recommendations of the Judicial Conference 
of the United States, Executive approval is recommended. 



ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

2120 L STREET, N.W., SUITE 500 
WASHINGTON, D.C. 20037 

December 13, 1974 

Mr. W. H. Rommel 
Assistant Director 

for Legislative Reference 
Office of Management and Budget 
Washington, D.C. 20503 

Dear Mr. Rommel: 

This is in response to your memorandum of December 12 requesting 
our views on enrolled bill, S.782, "Antitrust Procedures and Penalties 
Act." 

We are not sufficiently familiar with the subject matter of the bill 
to comment thereon, and, accordingly, we defer to the views of the 
Department of Justice. 

Sincerely yours, 

(jl:.Jw,_,_J K f3£_, i 
Richard K. Berg (/ 
Executive Secretary 

OFFICE OF 
THE CHAIRMAN 



D~C l ? 1974 

Honorable Roy L. Ash 
Director, Office of Management 

and Budget 
Washington, D. C. 20503 

GENERAL COUNSEL OF THE 
DEPARTMENT OF COMMERCE 
Washington, D.C. 20230 

Attention: Assistant Director for Legislative Reference 

Dear Mr. Ash: 

This is in reply to your request for the views of this Department 
concerning S. 782, an enrolled enactment 

11 To reform consent decree procedures, to increase 
penalties for violation of the Sherman Act, and to 
revise the Expediting Act as it pertains to Appellate 
Review. 11 

S. 782 would amend the Sherman Act by: (1) increasing the maximum 
fine that could be imposed for violations from $50, 000 to $1, 000, 000 
for corporations, and to $100,000 for other persons, and (2) increas
ing the maximum jail sentence that could be imposed from one year 
to three years, thereby changing violations from misdemeanors to 
felonies. S. 782 also includes amendments to the Clayton Act, de
signed to reform consent decree procedures, including a requirement 
for the filing by the government of competitive impact statements, and 
amendments to the Expediting Act, designed to improve appellate re
view with respect to antitrust actions. 

Although this Department does not recommend Presidential disapproval 
of S. 782, we are deeply concerned as to the effect that certain features 
of the consent decree procedures may have upon corporate defendants. 

While we recognize the need for the courts to accommodate balancing 
of interests in reviewing proposed consent decrees, we are concerned 
that the broad authority of the court to admit virtually any ''interested" 
person to full or limited participation as a party or otherwise, coupled 
with the broad discovery measures that the bill makes available to such 
participants, could involve an unwarranted imposition and intrusion upon 
corporate defendants that may extend well beyond the issues involved in 
the underlying antitrust action. Whether this may, in fact, develop into 
such unwarranted imposition or intrusion, will depend in large measure 
on the manner in which the courts exercise their authority. 
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With respect to the amendlnents to the Expediting Act and related 
statutes, we would defer to the views of the Department of Justice. 

Enactment of this legislation will not involve the expenditure of any 
funds by this Department. 

Sincerely, 

General Counsel 
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~-I 'aia ei8fn1ng tQda~ s. 782, the "Antit:cT•St Procedures and 

Penalties Act," which will strengthen s .. gni ~icantly antitrust 

laws and the ability to enforce them. 

~his logislation is the first major reform of the Nation's 

antitrust laws in nearly twenty years. It changes such antitrust 

violations of tha Sherman Act as price fixing from misdemeanors 

to feloni~s; increases the maximum sentence from one year to 

three years: and raises maximum allowable fines from $50,000 

to $1 million for corporations and from $50,000 to $100,000 for 

individuals. 
, 

~-- In my l'.:conomic Message to the Congrass on October 81 1974 ,. 

I called for legislation which would give us the tr..lols to fight. 

inflation. lncreased penalties, a~ thosa in S. 78·2 1 are· some 

of those tools. 

~· ~he bill also amends the Expeditinq Aot per.mittinq appeals 

of civil antitrust oases directly to the Supreme Court on~y upon 

a finding of the district court that the case is of national 

economic importance. This will halt the practice of clogging 

the Supreme Court docket by taking all antitrust appeals directly 

to that tribWlal, thus denying it the wisdom and advice of the 

u.s. Circuit Courts of Appeals. 

t-- Finally, 5. 782 provides for clost!r scrutiny and greater 

part~tcipation by the public in the COJ1Sent dP.cree p-rocess. This 

i.s used by the Government in the pre-t:rial sel:tlement of its 

civil antitr.ust case~. 

r=--- The Lime is lonq overdue for making violations of the Sherman 

Act a serious crime, because of the extremely ~dverse effect which 

thP.y have on the countr.y and its economy. s. 782 will provide 

u. uignificant deterrent to potcntlill violators uuc..l v;lll glve 

the courts sufficient flexibility to impose meaningful sanctions. 

M.o-rec>ver, th~ bil 1 will serve the public interest:; by oxpcdi ting 

·cases t.hCJ.t have a pro.found influence on Amerlcan industrial 

orqRn'l~!:~tion ana nllowing the court::: to do othc~r j_mport:.ant \~ork 

n L t:.hn samt:! Llnte • 
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~ I called for further antit~st legj.slation in my October 

message, and I hope that the new Congress will carry .that 

forward. It includes an amendment to the Antitrust Civil 

Process A.c~ allowing the Department of Justice to take testi-

lllony in antitrust investigations as the Federal Trade 

Commission has done for years -- rather than simply relyinq 

on .routine document subpoenas. 

~ This Congress has recognized that antitrust violations 

-lnjure both ou~ ~conomy and individual consumers, and I commend 

it on enacting s. 782. I assure you that with this new legisla

tion, this Administration will continue to create a strong 

antitrust record. In times like these, we cannot afford to do 

·less. 



STATEMENT BY THE PRESIDENT 

I am signing today S. 782, the "Antitrust Procedures and 

Penalties Act, .. which will strengthen significantly -antitrust 
~ 

laws and -~ ability to eQforce them. 

This legislation, id~i; the first major reform of the 

Nation's antitrust laws in nearly twenty years.~nges~itrust· 
,... 11 . 

violations of the Sherman Act ~ as price fixing from mis-

demeanors to felonies; increa~es the maximum sentence from one 
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year to three years; and jQcrQa~&s maximum allowable fines from 

$50,000 to $1 million for corporations and from $50,000 to 

$100,000 for individuals. 

In my Economic Message to the Congress on October 8, 1974, 

I called for legislation which would give us the 
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participation by the public in the consent decree. proce_ss~....., 
by the Government in the pre-trial settlement of its civil 

antitrust cases. 

The time is long ove.rdue for making violations of the Sherman 

Act a serious crime, because of the extremely adverse effect which 
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-;::;expediting c:;;:-ases that have a profound influence on A..'llerican 

industrial organization and ~llowing the courts to Q«~Z# 
other important work at the same time. 

I ~ called for further antitrust legislation in my October 

message, and I hope that the new Congress will~that forward •. , 
~ ~tr= ~ 

It includes an amendment to the Antitrust Civil Process Act tg i]]QI~ 

the Department of Justice to take testimony in antitrust investiga

tions -- as theFederal Trade Commission has done for years ,-

rather than simply relying on routine document subpoenas. We are-
~· .. 

~~~6tfi@£ &iid!ti&s!; pllfilpesa·ls-~a'l7l§2733l;t:tl: ke-
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This Congress has recognized that antitrust violations injure 

both our economy and individual consurriers, and .I commend it on 

enacting S. 782. I assure you that with this new legislation; 

this Administration will continue to create a strong antitrust 

record. In times like these, we cannot afford to do less. · 
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STATEMENT BY THE PRESIDENT 

I am aiqninq ~ay s. 782, the "Antitrust Procedures and 

Penalties Act, which wi11 strenqthen siqnifioantly antitrust 

laws and the ability to enforce them. 

This leqialation la the first major reform of the Nation's 

antitrust laws in nearly twenty years. It chanqea such antitrust 

violations of the Sherman Act as price fixing from misdemeanors · 

to feloniea# increaaas the maximum sentence from one year to \ 

three yearsJ and raises maximum allowable fines from $50,000 

to $1 million for corporations and from $50,000 to $100,000 tor\ 

In my Economic Meaaaqe to the Congress on October 8, 

I called for legislation which would qive us the tools to 

inflation. Increased penalties, as those in s. 782, are 

of those tools. 

The bill alao amende the Expeditinq Act permitting appeals 

of civil antitrust cases <!J.rac:tly to the Supreme Court only upon 

a findinq of the district court that the case is of national 

economic importance. This will halt the practice of cloqginq 

the Suprema court docket by takinq all anti trust appeals directly 

to that tribunal, thus denyinq 1 t the wisdom and advice of the 

u.s. Circuit Courts of Appeals. 

Pinally, S. 782 provides for closer scrutiny and qreatar 

pa¥'Ucipation by the public: in the conse~t decree process. This 

is used by the Government in the pre-t%ial settlement of its 

civil antitrust cases. 

'rhe time is lonq overdue for makinq violations of the Sherman 

Act a serious crime, because of the extremely adverse effect which 

they have on the country and ita econoaay. s. 782 will provl4e -t~·~--~ 

a aiqnificant deterrent to potential violators and will qive 

the courts sufficient. flexibility to impoee meaningful sanct-ions. 

Moreover, the bill will serve the public interest by expedi ti~q 

cases that have a profound influence on American industrial 

orqani,.sation and allowinq the courts to do other iaportant work 

at the same time. 
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93D CoNGRESS } HOUSE OF REPRESENTATIVES { REPORT 
'Ed Ses~on No. 93-1463 

ANTITRUST PROCEDURES AND PENALTIES ACT 

OcToBER 11, 1974.-Committeed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 

Mr. RomNo, from the Committee on the Judiciary, 
submitted the following 

REPORT 
together with 

ADDITIONAL VIEWS 

[To accompany S. 782] 

The Committee on the Judiciary, to whom was referred the bill 
(S. 782) to reform consent decree procedures, to increase penalties 
for violation of the Sherman Act, and to revise the Expediting Act 
as it pertains to Appellate Review, having considered the same, report 
favorably thereon with an amendment and recommend that the bill as 
amended do pass. 

The amendment is as follows : 
Strike out all after the enacting clause and insert in lieu thereof the 

following : · 
That this Act may be cited as the "Antitrust Procedures and Penalities Act". 

CONSENT DECREE PROCEDURES 

SEc. 2. Section 5 of the Act entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes", approved Oc
tober 15, 1914 (15 U.S.C. 16.), is amended by redesignating subsection (b) as (i) 
and by inserting immediately after subsection (a) the following: 

"(b) Any proposal for a consent judgment submitted by the United 
States for entry in any civil proceeding brought by or on behalf of the 
United States under the antitrust laws shall be filed with the district 
court before which such proceeding is pending and published by the 
United States in the Federal Register at least 60 days prior to the 
effective date of such judgment. Any written comments relating to 
such proposal and any responses by the United States thereto, shall 
also be filed with such district court and published by the United 
States in the Federal Register within such sixty-day period. Copies 
of such proposal and any other materials and documents which the 

38--006 
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United States considered determinative in formulatin~ such proposal, 
shall also be made available to the public at the district court and in 
such other districts as the court may subsequently direct. Simul
taneously with the filing of such proposal, unless otherwise instructed 
by the court, the United States shall file with the district court, publish 
in the Federal Register, and thereafter furnish to any person upon 
request, a competitive impact statement which shall recite-

"(1) the nature and purpose of the proceeding; 
"(2) a description of the practices or events giving rise to the alleged 

violation of the antitrust laws; 
" ( 3) an explanation of the proposal for a consent judgment, including an 

explanation of any unusual circumstances giving rise to such proposal or 
any provision contained therein, relief to be obtained thereby, and the antic
ipated effects on competition of such relief; 

" ( 4) the remedies available to potential private plaintiffs damaged by 
the alleged violation in the event that such proposal for the consent judg
ment is entered in such proceeding ; 

" ( 5) a description of the procedures available for modification of such 
proposal ; and 

"(6) a description and evaluation of alternatives to such proposal actually 
considered by the United States. 

" (c) The United States shall also cause to be published, commencing at least 
60 days prior to the effective date of the judgment described in subsection (b) 
of this section, for 7 days over a period of 2 weeks in newspapers of general 
circulation of the district in which the case has been filed, in the District of 
Columbia, and in such other districts as the court may direct-

" ( i) a summary of the terms of the proposal for the consent judgment, 
"(ii) a summary of the competitive impact statement filed under sub

section (b) , 
"(iii) and a list of the materials and documents under subsection (b) 

which the United States shall make available for purposes of meaningful 
public comment, and the place where such materials and documents are 
available for public inspection. 

" (d) During the 60-day period as specified in subsection (b) of this section, 
and such additional time as the United States may request and the court may 
grant, the United States shall receive and consider any written comments relat
ing to the proposal for the consent judgment submitted under subsection (b). 
The Attorney General or his designee shall establish procedures to carry out 
the provisions of this subsection, but such 60-day time period shall not be short
ened except by order of the district court upon a showipg that (1) extraordinary 
circumstances require such shortening and (2) such shortening is not adverse 
to the public interest. At the close of the period during which such comments 
may be received, the United States shall file with the district court and cause 
to be published in the Federal Register a response to such comments. 

"(e) Before entering any consent judgment proposed by the United States 
under this section, the court shall determine that the entry of such judgment 
is in the public interest. For the purpose of such determination, the court may 
consider-

" ( 1) the competitive impact of such judgment, including termination of 
alleged violations, provisions for enforcement and modification, duration 
of relief sought, anticipated effects of alternative remedies actually con
sidered, and any other considerations bearing upon the adequacy of such 
judgment; 

"(2) the impact of entry of such judgment upon the public generally 
and individuals alleging specific injury from the violations ·set forth in the 
complaint including consideration of the public benefit, if any, to be derived 
from a determination of the issues at trial. 

"(f) In making its determination under subsection (e), the court may-
" ( 1) take testimony of Government officials or experts or such other 

expert witnesses, upon motion of any party or participant or upon its own 
motion, as the court may deem appropriate; 

"(2) appoint a special master and such outside consultants or expert 
witnesses as the court may deem appropriate; and request and obtain the 
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views, evaluations, or advice of any individual, group or agency of govern
ment with respect to any aspect of the proposed judgment or the effect of 
such judgment, in such manner as the court deems appropriate; 

"(3) authorize full or limited participation in proceedings before the 
court by interested persons or agencies, including appearance amicus curiae, 
intervention as a party pursuant to the Federal Rules of Civil Procedure, 
examination of witnesses or documentary materials, or participation in any 
other manner and extent which serves the public interest as the court 
may deem appropriate; 

" ( 4) review any comments including any objections filed with the United 
States under subsection (d) concerning the proposed judgment and the 
responses of the United States to such comments and objections; and 

" ( 5) take such other action in the public interest as the court may deem 
appropriate. 

"(g) Not later than 10 days following the date of the filing of any proposal 
for a consent judgment under subsection (b), each defendant shall file with 
the district court a description of any and all written or oral communications 
by or on behalf of such defendant, including any and all written or oral com
munications on behalf of such defendant by any officer, director, elliJ;lloyee, or 
agent of such defendant, or other person, with any officer or employee of the 
United States concerning or relevant to such proposal, except that any such 
communications made by counsel of record alone with the Attorney General 
or the employees of the Department of Justice alone shall be excluded from 
the requirements of this subsection. Prior to the entry of any consent judg
ment pursuant to the antitrust laws, each defendant shall certify to the district 
court that the requirements of this subsection have been complied with and 
that such filing is a true and complete description of such communications 
known to the defendant or which the defendant reasonably should have known. 

" (h) Proceedings before the district court under subsections (e) and (f) of 
this section, and the competitive impact statement filed under subsection (b) 
of this section, shall not be admissible against any defendant in any action 
or proceeding brought by any other party against such defendant under th~ 
antitrust laws or by the United States under section 4A of this Act nor con" 
stitute a basis for the introduction of the consent judgment as iJ)rima faci~ 
evidence against such defendant in any such action or proceeding." 

PENALTIES 

SEc. 3. Sections 1, 2, and 3 of the Act entitled "An Act to protect trade and 
commerce against unlawful restraints and monopolies", approved July 2, 1890 
(15 U.S.C. 1, 2, and 3), are each amended by striking out "fifty thousand dollars" 
whenever such phrase appears and inserting in each case the following: "five 
hundred thousand dollars if a corporation, or, if any other person, one hundred 
thousand dollars". 

EXPEDITING ACT REVISIONS 

SEc. 4. (a) The first section of the Act of February 11, 1903 ( 15 U.S. C. 28 ; 
49 U.S.C. 44), commonly known as the "Expediting Act", is amended to read 
as follows: 

"SECTION 1. In any civil action brought in any district court of the United 
States under the Act entitled 'An Act to protect trade and commerce against 
unlawful restraints and monopolies', approved July 2, 1890, or any other Acts 
having like pufiJ)ose that have been or hereafter may be enacted, wherein the 
United States is plaintiff and equitable relief is sought, the Attorney General 
may file with such court, prior to the entry of final judgment, a certifieate that, 
in his opinion, the case is of general public importance. Upon filing of such 
certificate, it shall be the duty of the judge designated to hear and determine 
the case, or the chief judge of the district court if no judge has as yet been desig
nated, to assign the case for hearing at the earliest practicable date and to cause 
the case to be in every way expedited.". 

(b) Section 2 of the Act of February 11, 1903 (15 U.S.C. 29; 49 U.S.C. 45), 
commonly known as the Expediting Act, is amended to read as follows: 

"SEc. 2. (a) Except as otherwise expressly provided by this section, in every 
civil action brought in any district court of the United States under the Act 
entitled 'An Act to protect trade and commerce against unlawful restraints and 
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monopolies', approved July 2, 1890, or any other Acts having like purpose that 
have been or hereafter may be enacted, in which the United States is the com
plainant and equitable relief is sought, any appeal from a final judgment entered 
in any such action shall be taken to the court of appeals pursuant to sections 
1291 and 2107 of title 28 of the United States Code. An appeal from an inter
locutory order entered in any such action shall be taken to the court of appeals 
pursuant to sections 1292(a) (1) and 2107 of title 28, United States Code, but not 
otherwise. Any judgment entered by the court of appeals in any such action shall 
be subject to review by the Supreme Court upon a writ of certiorari as provided 
in section 1254 ( 1) of title 28, United States Code. 

" (b) An appeal from a final judgment entered in any action specified in sub
section (a) shall lie duectly to the Supreme Court if the Attorney General files 
in the district court a certificate stating that immediate consideration of the ap
peal by the Supreme Court is of general public importance in the administration 
Of justice. Such certificate shall be filed within 10 days after the filing of a notice 
of appeal. When such a certificate is filed, the appeal and any cross appeal shall 
be docketed in the time and manner prescribed by the rules of the Supreme Court. 
The Supreme Court shall thereupon either (1) dispose of the appeal and any 
cross appeal in the same manner as any other direct appeal authorized by law, 
or (2) deny the direct appeal and remit the case to the appropriate court of 
appeals, which shall then have jurisdiction to hear and determine such case as 
if the appeal and any cross appeal in such case had been docketed in the court 
of appeals in the first instance pursuant to subsection (a).". 

APPLICATION OF EXPEDITING ACT REVISIONS 

SEc. 5. (a) Section 401(d) of the Communications Act of 1934 (47 U.S.C. 
401(d)) is repealed. 

(b) Section 3 of the Act entitled "An Act to further regulate commerce with 
foreign nations and among the States", approved February 19, 1903 (32 Stat. 
849; 49 U.S.C. 43), is amended by striking out the following: "The provisions of 
an Act entitled 'An Act to expedite the hearing and determination of suits in 
equity pending or hereafter brought under the Act of July second, eighteen hun
dred and ninety, entitled "An Act to protect trade and commerce against unlawful 
restraints and monopolies," "An Act to regulate commerce," approved February 
fourth, eighteen hundred and eighty-seven, or ·any other Acts having a like pur
pose that may be hereafter enacted, approved February eleventh, nineteen 
hundred and three,' shall apply to any case prosecuted under the direction of the 
Attorney-General in the name of the Interstate Commerce Commission". 

EFFECTIVE DATE OF EXPEDITING ACT REVISIONS 

SEC. 6. The amendment made by section 4 of this Act shall not apply to an 
action in which a notice of appeal to the Supreme Court has been filed on or 
before the fifteenth day following the date of enactment of this Act. Appeal in any 
such action shall be taken pursuant to the provisions of section 2 of the Act of 
February 11, 1903 (32 Stat. 823), as amended (15 U.S.C. 29; 49 U.S.C. 45) which 
were in effect on the day preceding the date of enactment of this Act. 

COMMITTEE AcTION 

Your Committee, acting through its Monopolies and Commercial 
Law Subcommittee, held four days of hearings from September 20, 
1973 to October 3, 1973, on three bills relating to Antitrust Procedures 
and Penalties, the first of which was introduced in the House on 
July 11, 1973 by Chairman Rodino. The Subcommittee received oral 
and written testimony in those hearings from over fifteen witnesses 
including Members of Congress, the Deputy Assistant Attorney Gen
eral for Antitrust, the ex-Chairman of the Federal Trade Commission, 
and numerous experienced and informed spokesmen for diverse in
dustries, the private and public antitrust bars, public interest groups, 
and judicial procedures specialists. 



5 

On March 12, 1974 the Subcommittee recommended S. 782 with 
amendments to the Full Committee by voice vote. 

On October 8, 1974, the House Judiciary Committee, by voice vote 
without objection, ordered reported S. 782, the Antitrust Procedures 
and Penalties Act, with one amendment in the nature of a substitute, 
the language of which is the text of H.R. 17063. During hearings and 
mark-up by the Monopolies and Commercial Law Subcommittee, H.R. 
9203 had been the proposed legislation considered: H.R. 17063 rep
resented the amended version thereof, introduced by Chairman Rodino 
upon the unanimous agreement of the Members of the Monopolies 
Subcommittee. S. 782 was passed unanimously by the Senate (92-0) 
on July 18, 1973. I-I.R. 17063 differed from S. 782 m numerous respects 
most of which were either technical and cohforming changes or a 
redesignation of sections within the bill; however, several significant 
additions and deletions were made to S. 782 as passed the Senate by the 
House Committee on the Judiciary. 

PURPOSES 

The purposes of S. 782 are to enact legislative and oversight changes 
to settlements of Government civil antitrust cases with provisions 
applica},le to all parties in interest, namely, the Attorney General, the 
public, federal district courts, and defendants; to increase maximum 
allowable fines in Sherman Act cases (15 U.S.C. 1 et seq.); and, to 
make a variety of changes in the Expediting Act (15 U.S.C. 28, 29) 
applicable to Government civil antitrust cases and to two other laws 
incorporating present Expediting Act procedures ( 4 7 U .S.C. 401 (d) 
an.d 49 U.S.C. 43-45) to improve or to accelerate the trial and appeal 
of public antitrust cases. 

CosT 

The bill does not authorize appropriations for procedures enacted. 
Revisions to consent decree procedures for the Justice Department and 
federal district courts, except for costs of publishing public notice of 
pending proposals for a consent decree, do not entail procedures by 
these agencies not already authorized or for which added manpower 
or other new resources are necessary. Increases in fines for Sherman 
Act violations will increase federal revenues but on a case by case de
termination for which, therefore, an overall estimate is not possible. 
Changes in judicial procedures for the movement of filed cases to trial 
and for appeals in public civil antitrust cases are based, in part, on the 
expectation that a significant conservation of judicial and of Justice 
Department resources and expenditures ·will occur. 

GE:"<ERAL STATEME:"<T AND ANALYSIS . 
The bill is composed, essentially, of three separate sections which are 

directed at different aspects of enforcement and application of anti
trust laws by federal agencies and institutions: the first Section relates 
to procedures for settlements of Government civil antitrust cases; the 
second Section increases fines allo·wable for Sherman Act violations; 
and, the third Section improves pre-trial and appellate procedures in 
public civil antitrust cases. 
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I. CONSEKT DECREE PROCEDURES 

As an annual average since 1955, approximately 80 percent o:£ anti
trust complaints filed by the Antitrust Division of the Depart~ent o:£ 
Justice are terminated by pre-trial settlement; in two yearsdurmg the 
1955-1972 period, 100 percent of all judgments in public a?titrust c~ses ' 
resulted :from utilization o:£ the consent decree process. Given the high 
rate o:£ settlement in public antitrust cases, it is imperative that the 
integrity o:£ and public confidence in procedures r~lating to sett~ements 
via consent decree procedures be assured. The bill seeks precisely to 
accomplish this objective and :focuses on the various stages o:£ consent 
decree procedures, including that process by which proposed settle
ments are entered as a c~urt decree by judicial action. 

Ordinarily, defendants do not admit to having violated the antitrust 
or other laws alleged as violated in c~mplaints that are _settled. T_he 
antitrust laws express :fundamentalnatwnallegal, economic, and social 
policy. Present law, 15 U.S.C. 16(a), encourages settlement by con
sent decrees as part o:£ the legal policies expressed in the antitrust laws. 
Consent decrees, unlike decrees entered as a result o:£ litigation, are not 
available as prima :facie evidence against defendants in public anti
trust cases in subsequent private antitrust cases. The bill preserves 
these legal and enforcement policies and, moreover, expressljr makes 
judicial proceedings brought under the bill as well as the impact state
ment required to be filed prior thereto inadmissible against defendants 
o:£ the public antitrust action in subsequent antitrust actions, i:£ any. 
Various abuses in consent decree procedures by the Antitrust Division 
and by district courts are, however, sought to be remedied as a matter 
o:£ priority since as the Senate Report on the bill, Senate Report No. 
93-298, aptly observed, "by definition, antitrust violators wield great 
influence and economic power." (p. 5). 

The first three subsections o:£ the bill, subsections 2(b)-(d), require 
the filing o:£ an impact statement by the Justice Department along with 
each proposal :for a consent judgment offered by it to a :federal district 
court; provide mechanisms :for notifying the publico:£ such filings; 
and, allow public comment thereon and Justice Department responses 
thereto within a specified period. In each o:£ these areas, the Depart
ment o:£ Justice presently, as a matter o:£ internal policy only, has ap
plicable procedures. When a proposal :for a consent judgment is sub
mitted to a district court: the defendant agrees that the proposal, as 
filed, becomes binding and final on it within thirty days and that 
during this period, it may not withdraw its consent; but, the Govern
ment retains the right to withdraw its consent to entry of the decree 
at any time during the thirty-day period. This Justice Department 
"30-day" policy is relatively new, being introduced by former Attor
ney General, the late Robert F. Kennedy, who was responding to a 
critical 1959 Report by the House Antitrust Subcommittee that issm!d 
as a result o:£ House Resolution 107 o:£ the 85th Congress and hearings 
during the 85th and 86th Congresses in which nearly 4,500 pages of tes
timony on consent decree procedures were received. In the 1959 Report, 
the House Antitrust Subcommittee concluded, "The consent decree 
practice has established an orbit in the twilight zone between estab
lished rules of administrative law and judicial procedures." The bill, 
in this respect, is designed to substitute "sunlight" for "twilight" and 
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to regularize and make uniform judicial and public procedures that 
depend upon the Justice Department's decision to enter into a proposal 
for a consent decree. Moreover, the extant 30-day policy period is 
expanded by legislation to 60-days as a response to criticisms that 
30-days are insufficient for meaningful public analysis and comment of 
both antitrust complaints and proposed consent decrees, especially in 
those situations where, despite Congressional criticism, the Justice 
Department negotiates both the complaint and the proposed settle
ment thereof and files them simultaneously in a district court. 

Similarly, present Justice Department policy calls for the issuance 
of a press release on the date on which a proposed consent decree is 
filed that: advises the public of the terms of the proposed settlement; 
describes the actions allegedly violative of the antitrust laws as ex
pressed in the complaint; and, invites public comment during the 
30-day period. The bill requires the Justice Department to file an 
impact statement with each of its proposals f4>r a consent judgment 
containing: 

( 1) The nature and purpose of the proceedings; 
(2) A description of the practices or events giving rise to the 

alleged violation of the antitrust laws; 
(3) An explanation of the proposal for a consent judgment, 

including an explanation of any unusual circumstances giving rise 
to such proposal or any provision contained therein, relief to be 
thereby, and the anticipated effects on competition of such relief; 

( 4) The remedies available to potential private plaintiffs dam
aged by the alleged violation in the event that such proposal for 
the consent judgment is entered in such proceeding; 

( 5) A description of the procedures available for modification 
of such proposal; and 

(6) A description and evaluation of alternatives to such pro
posal actually considered by the United States. 

Your Committee agrees with S. Rept. No. 93-298, "The bill seeks 
to encourage additional comment and response by providing more 
adequate notice to the public," (p. 5) but stresses that effective and 
meaningful public comment is also a goal. The United States, there
fore, is charged ... vith publishing a notice, at least 60 days prior to the 
effective date of the consent judgment's becoming finalized and for 
7 days over a 2-week period in newspapers of general circuration, 
containing : 

(1) A summary of the terms of the proposal for the conse!lt 
judgment, 

(2) A summary of the competitive impact statement filed; 
( 3) And a list of the materials and documents under subsection 

(b) which the United States shall make available for purposes 
of meaningful public comment, and the place where such mater
ials and documents are available for public inspection. 

During the 60-day period, in addition, the United States is required to 
publish in the Federal Register its impact statement and its responses 
to written comments received concerning the proposed consent judg
ment. The legislation clearly prohibits a shortening of this 60-day 
period unless the cognizant district court so orders after it has been 
shown: ( 1) Extraordinary circumstances require such shortening and 
(2) such shortening is not adverse to the public interest. 



8 

The fourth and fifth subsections of the bill, Sections 2 (e) and (f) , 
relate entirely to judicial practices and procedures upon the submis
sion to it of a proposal for a consent judgment and compliance by the 
Justice Department with procedures set forth in the first three sub
sections of the bill. One of the abuses sought to be remedied by the 
bill has been called "judicial rubber stamping" by district courts of 
proposals submitted by the Justice Department. The bill resolves 
this area of dispute by requiring district court judges tp determine 
that each proposed consent judgment is in the pubhc interest. Your 
Committee agrees with S. Rept. No. 93-298's evaluation of this legis
lative requirement set forth in Section 2 (e) of the bill: 

The Committee recognizes that the court must have broad 
discretion to accommodate a balancing of interests. On the 
one hand, the court must obtain the necessary information to 
make its determination that the proposed consent decree is 
in the public interest. On the other hand, it must preserve the 
consent decree as a viable settlement option. It is not the intent 
of the Committee to compel a hearing or trial on the public 
interest issue. It is anticipated .that the trial judge will ad
duce the necessary information through the least compli
cated and least time-consuming means possible. Where the 
public interest can be meaningfully evaluated simply on the 
basis of briefs and oral arguments, this is the approach 
that should be utilized. Only where it is imperative that the 
court should resort to calling witnesses for the purpose of 
eliciting additional facts should it do so. 

Nor is Section 2 (e) intended to force the government to go 
to trial for the benefit of potential private plaintiffs. The pri
mary focus of the Department's enforcement policy should be 
to obtain a judgment--either litigated or consensual-which 
protects the public by insuring healthy competition in the 
future. The Committee believes that in the majority of in
stances the interests of private litigants can be accommodated 
without the risk, delay and expense of the government going 
to trial. For example, the court can 0ondition approval of 
the consent decree on the Antitrust Division's making avail
able information and evidence obtained by the government 
to potential, 'private plaintiffs which will assist in the effective 
prosecution of their claims. (pp. 6-7) 

Your Committee wishes to emphasize, in addition, that: (1) the 
public does have an interest in the integrity of judicial procedures 
incident to the filing of a proposed consent decree by the Justice De
partment and the case law in this regard is not disturbed; ( 2) case 
law that district courts cannot compel entry of proposed consent judg
ments if the Justice Department resists such entry, and vice versa, IS 

also not intended to be disturbed; and (3) legislative guidelines flow
ing from legislative oversight activity are appropriate even though 
actual entry of the proposed consent judgment is an exercise of 
judicial power. Added legislative intentions in this regard are; (1) 
to foreclose future disputes following entry of the proposal as a con
sent judgment concerning decree language or the intentions of. the 
parties, U.S. v. Atlantic Refining Oo., 360 U.S. 19 (1959); (2) to 



9 

facilitate, thereby, future modifications to consent judgments under 
appropriate judicial procedures that may become necessary, U.S. v. 
Armour & Co., 402 U.S. G73 (1971); aml (3) in merger case se:ttle
ments, to insure that district courts adhere to Supreme Court direc
tions, "not only must we consider the probable effects of the merger 
upon the economics of the particular markets affected but also we 
must consider its probable effects upon the economic way of life sought 
to be preserved by the Congress," Brown Shoe Co. v. United States, 
370 u.s. 294 (1962). 

Section 2(f) is permissive in language whereby added legislative 
guidelines for the exercise of judicial discretion are provided. It is not 
the intention of your Committee in any way to limit district courts 
to techniques enumerated therein. Nor it is intended to authorize tech
niques not otherwise authorized by law. The legislative language, how
ever, is intended to isolate further and, thereby, to preclude factors 
identified as contributing to the rise of the so-called abuse of "judicial 
rubber stamping". 

The sixth subsection of the bill, Section 2 (g) is the only provision 
made applicable to defendants in public civil antitrust cases. Not later 
than 10 days following the date ofthe filing of a proposal for a consent 
judgment by the Justice Department, defendants are required to de
scribe all communications made by them or on their behalf but only in 
connection with cases sought to be settled by a consent decree. The 
only communications with any officer or employee of the Government 
exempted from such requirements of this subsection are those made 
by counsel of record for defendants who meet alone with members of 
the Department of Justice. The limited exemption ~rovided reflects 
a balancing test jud~ent distinguishing "lawyering' contacts of de
fendants from their lobbying contacts". Numerous contacts by counsel 
of record with antitrust enforcers occur as an incident to the filing of 
a case: these, and these alone, are excepted from disclosure. A "lobby
ing" contact includes a communication to antitrust enforcers by counsel 
of record accompanied by corporate officers or employees; or by at
torneys not counsel of record whether or not they are accompanied by 
officers or employees of defendants or prospective defendants in those 
situations in which a simultaneous filing of a comJ?laint and a pro
posed settlement occurs. Although recognizing the difficulties of legis
lating legal ethics confining communications by counsel of record to 
"lawyering" and not "lobbying," your Committee intends to provide 
affirmative legislative action supporting the fundamental principle 
restated by the SuJ?reme Court in the 1973 Civil Service Comm'n v. 
Letter Carriers decision, "[It] is not only important that the Govern
ment and its employees in fact avoid practicing political justice, but 
it is also critical that they appear to the public to be aYoiding it if 
confidence in the system of representative Government is not to be 
eroded to a disastrous extent." 

The seventh subsection of the bill expresses the Congressional judg
ment that impact statements required by and judicial proceedings 
that may result from enactment, shall be inadmissible in an action for 
damages, either by the government or by private parties. The subsec
tion is also expressive of present law that consent judgments in public 
civil antitrust cases cannot be used as prima facie evidence of an anti
trust violation in private antitrust actions. 

H. Rept. 93-1463-2 
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II. INCREASING SHERMAN ACT FINES 

The second main section of the bill, Section 3, increases maximum 
allowable fines for violations of the Sherman Act from $50,000 to 
$100,000 for individual and non-corporate business enterprises; and 
to $500,000 for corporations. The last time that these fine provisions 
were increased was in 1955. Near unanimous witness' testimony was 
received during hearings that revisions upward were long overdue. 
Indeed, some witnesses testified that fine ceilings sought were still too 
low since profits from antitrust violations can run into billions of 
dollars; and, since, by comparison, the Common Market imposes fines 
for antitrust violations in amounts up to 10 percent of the gross annual 
sales volume of the defendant. Later during the same day that your 
Committee approved the bill, President Ford called upon the Congress 
to increase fines for antitrust violations by corporations to $1 million. 

III. EXPFJllTING ACT R1<WISIONS 

The third main Section of the bill, Section 4, contains three major 
substantive revisions to the Expediting Act of 1903. 

The first such subsection, Sec. 4 (a), relates to pre-trial procedures 
and eliminates present provisions for convening three-judge courts 
upon the filing of public civil antitrust cases. Provided, instead, are 
measures whereby, upon the filing of a certificate by the Attorney 
General that the case is of general public importance, district court 
judges or chief judges of district courts are empowered to facilitate 
and to speed up pre-trial procedures, including assignment of the case 
for trial at the earliest practicable date. Present relevant law has been 
criticized as obstructing rather than expediting the movement of anti
trust cases from filing to trial. The bill is intended to eliminate po
tential and alleged clogs on antitrust litigation in this regard. 

The second major revision to the Expediting Act in this part of the 
bill contains two important provisions. First, intermediate appellate 
review for district court rulings on government motions for pre-trial 
injunctions is provided, a procedure of particular importance in 
merger cases. Under present law, such denials are interlocutory in 
nature and not reviewable until after trial. Judicial porcedures for 
private antitrust cases, enacted much later than judicial procedures 
m public cases, presently provide for the pre-trial review that the bill 
would establish for government cases. In addition to restoring a bal
ance between public and private pre-trial procedures, the Committee 
relied upon considerable testimony of witnesses during hearings that 
enactment would possibly conserYe substantial enforcement resources 
and, in view of the legal issues in merger casesi obviate the need for 
some trials if such pretrial intermediate appe late review were en
acted. Secondly, present law governing post-trial appeals of govern
ment civil antitrust cases is changed so that appeals from judgments of 
the district court will lie to the courts of appeals embracing the district 
ii~ which the case was brought except as expressly provided in the 
blll. 

The third main revision to the Expeditin~ Act contained in this 
part ?~ the bill creates an e~c~ftion. to post-tr1al appell!lte procedures 
for litigated government c1v1 antitrust cases: a cert1ficate may be 
filed with the Supreme Comt stating that immediate consideration of 
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the appeal by the Supreme Court is of general public importal_lce in 
the administration of justice, whereup the Supreme Court may either: 
(1) dispose of the appeal and any cross appeal in the same ma~ner 
as any other direct appeal authorized by law, or (2) deny the dir!3ct 
appeal and remit the case to the appropriate court of appeals, whi~h 
shall then have jurisdiction to hear and determine such case as 1f 
the appeal and any cross appeal in such case had been docketed in 
the court of appeals in the first instance. 

The exception provided for possible direct Supreme Court po~t
trial review of litigated government civil antitrust cases reflects legis
lative recognition of the Attorney General's responsibilities to co
ordinate national antitrust enforcement policies and the necessary dis
cretion incident to this legislatively imposed responsibility i and, that 
public antitrust cases differ in nature sufficiently from pnvate anti
trust cases and concerns to warrant providing the Attorney General 
with possible direct Supreme Court post-trial review in appropriate 
cases. Moreover, the legislative conferral of discretion in post-trial ap
peals on the Attorney General is expected to increase vigorous en
forcement of the antitrust laws by the Department of Justice. It will, 
also, provide opportunity for real appellate review of cases not worthy 
of direct Supreme Court review, both those cases never appealed for 
that reason as well as those appealed but summarily disposed of by 
the Supreme Court. 

PuRPOSE oF AMENDMENT 

In Section 2(b) of the bill, two express references to three portions 
of the Freedom of Information Act, 5 U.S.C. § 552, in the Senate 
bill were not included in the Committee amendment. By deleting 
the piecemeal incorporation of the .Freedom of InformatiOn Act it 
was mtended to insure that, except for disclosures required by the bill, 
Freedom of Information Act case law, substantive and J;>rocedural, 
was not disturbed. In addition, the Freedom of InformatiOn Act in
tended to relate to the public's need for information from certain 
agencies and does not purport to deal with the need of the courts or of 
the Congress for information from those agencies. Thus reference 
to the Freedom of Information Act here would not only be inappro
priate but \Vould confuse the legislative history of that Act with regard 
to its general applicability. 

In section 2 (e) of the bill, the Committee made one other note
worthy change. As originally expressed, district courts were charged 
with determining that the entry of a proposal for a consentJ·ud~ent 
was ~.'in the public interest as defined by law." The four wor s,' as de
fined by law" were deleted: as a recognition that the content of the 
phrase, "public interest," is a product of judical construction in the 
context of particular statutes, as evidenced by the lack of definition 
of the "public interest" in legal dictionaries and encyclopedias; to 
clarify the intention not to change case Jaw construing the "public 
interest" in cases involving the antitrust laws or antitrust provisions 
of other laws; and to provide illumination and consistency in the usage 
of the ph _rase, the "public interest," in section 2 (f) ( 5) of the bill. 
PreservatiOn of antitrust precedent rather than innovation in the 
usage of the phrase, "public interest," is, therefore, unambiguous. The 
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original phrase either referred to "all law" an~ was too gene~al or 
referred to "antitrust law" and was too narrow m that the pohcy of 
the antitrust laws as such would not admit of compromises made for 
non-substantive reasons inherent in the. process of settling cases 
through the consent decree procedure. See, for example, U.S. v. 
Atlantic Refining Oo., 360 U.S. 19(1959); U.S. v. Armour & Oo., 402 
u.s. 673 ( 1971). 

Wherever appearing in the bill, your Committee has substituted the 
\vord, "competitive" for the word, "public" in the phrase, "public im
pact statement" because: (a) the antitrust laws protect and promote 
competition; (b) the expertise the Antitrust Division is charged by 
the Congress with institutionalizing focuses on "competitive" effects; 
(c) ambiguities arising from the usage of "public impact" in environ
mental case law and statutes are foreclosed; (d) current proposals for 
inflationary "impact statements" might otherwise be thought to be 
adopted which they are not except to the extent that the analysis of or 
the ~rediction of competitive effects in antitrust law traditionally en
ta.il mfhttionary considerations; and {e) the substitutions refine and 
emphasize legislative purposes and guidelines for the contents of the 
"impact statement" mandated by the bill. 

In subsection 2(e) (2) of the bill, one of the two legislatire and 
judicial oversight guidelines expressed in permissive language in that 
Section, further clarification of legislative intentions regarding the 
district court's possible consideration of the impact of the t>ntry of the 
proposed consent decree upon the public and upon individuals is pro
vided by the addition of the words, "including consideration of the 
public benefit, if any, to be derived :from a determination of the issues 
at trial." The addition accommodates further the interplay of legisla
tive guidelines with inherent judicial discretion. The words, "if any,'~ 
are added in recognition of the :fact that among the diverse types of 
cases filed under the antitrust laws, there are some that, on their face 
and through a judicial examination of complaint and proposed consent 
judgment, clearly do not require such a determination of impact by 
courts. The added language expresses, further, the intentions of not 
replacing one mechanical procedure with another of a similar nature; 
of emphasizing the truism that in examining proposed settlements of 
particular cases, case by case judicial scrutmy is necessary; and, of 
insuring that, in remedying the abuse of judicial rubber stamping of 
proposed consent decrees, flexible judicial procedures evolve. 

Language is added to Section 2(g) of the bill to insure that no loop
holes exist in the obligation to diselose all lobbying contacts made by 
defendants in antitrust cases culminating in a proposal for a consent 
decree: only communication by counsel of record alone with the At
torney General or employees of the Department of Justice alone are 
excepted :from reportmg requirements. Conversely, communications 
by counsel of record alone with officers or employees of all government 
agencies other than the Department of Justice are intended to be with
in diselosure requirements. 

Both the Senate bill and the Committee amendment agree that the 
Expediting Act provision insuring direct appeal to the Supreme 
Court in every government antitrust case wherein equitable relief is 
sought should be amended so that only ca..ses of general public impor
tance in the administration of justice may be appealed directly to the 
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Supreme Court while other cases may be appealed to the appropriate 
court of appeals. However, the Senate bill and Committee amendment 
disagree as to what is the best mechanism for determining what cases 
are cases of general public importance in the administration of jus
tice. The Senate bill provides that the "district judge who adjudicated 
the case," upon application of either party, would make that deter
mination. The Committee amendment provides that the Attorney Gen
eral would make that determination. 

The Committee chose that mechanism because of the special ex
pertise of the Attorney General in administering the antitrust laws. 
Although the Senate bill would recognize that expertise in the Attor
ney General at the trial stage in providing that he may certify that 
the case is "of general public importance" which should be expedited, 
it has not equally recognized the Attorney General's expertise at the 
appellate stage. The Committee amendment, in contrast, recognizes 
the Attorney General's expertise equally at both stages. It does so in 
the belief that the Attorney General is in the best position to know 
how a given case affects other cases pending in other district courts 
or cases that he plans to file at a later date. The district judge is not 
in that position and since the Attorney General's certification will of 
necessity be subjected to judicial scrutiny by the Supreme Court, the 
Committee believed it would be unnecessarily cumbersome to require 
the approval, as well, of the district judge. Moreover, as a matter of 
policy, the Committee intends that cases certified by the Attorney 
General as cases of general public importance in the administration 
of justice which the Supreme Court believes to be such be heard by 
that Court. In short, if the Attorney General and the Supreme Court 
agree, the district judge's view should not be an obstacle to direct re
view. Also, by mandating that only the "district judge who adjudi
cated the case" can enter the order to be reviewed by the Supreme 
Court, an unintended loophole was created: upon the death or other 
disability of the adjudicating judge, the opportunity for direct review 
is automatically foreclosed. Amendments to provide the participa
tion of district judges other than the district judge who adjudicated 
the case would be illusory: no substitute for the experience gained in 
"deciding" the case could be legislated. Finally, the Committee was 
not persuaded as to the merits of the provision in the Senate bill 
whereby the defendant might request the district judge to certify the 
case for direct review. The Committee was of the opimon that a party 
by being sued did not become as expert as the Attorney General in 
determining the importance of the particular case to the whole of 
antitrust enforcement. 

Both the Senate bill and the Committee amendment agree that once 
the mechanism for certificat.ion becomes operative and the case comes 
before the Supreme Court on direct review, the Supreme Court may 
hear the Cll;Se or remit it to the appropriate court of appeals. It should 
be ~mhapsized that the fact that the Supreme Court is accorded this 
optiOn does not. mean that the Supreme Court is intended to have a 
free and absolute discretion to hear or not hear a case on direct review. 
The Committee was weU aware that under current law-Section 1254 
of title ~8, FS. Code, which is not affected by this legislation-either 
party may by-pa~s the court. of appeals an~ seek direct review by the 
Supreme Court. fhe Committee does not mtend to duplicate or dis-
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place that law through its amendment. Section 1254 does bestow on the 
Supreme Court an unqualified discretio~ ~o hear or not hear a case. 
The Committee amendment does not. It IS mtended that. t~e Supreme 
Court hear cases on direct review that are of general pu~l~c Im~o!tance 
in the administration of the antitrust laws. Moreover, It IS anticipated 
that the Supreme Court will accord the certification of the Attorney 
General due weight in view of his speci~l expertise. . . 

The Committee amendment recogmzes that pu~hc antitrust cases 
are unlike other federal cases, that they have an Impact on the eco
nomic welfare of this nation, and that consequently they should be 
treated accordingly. 

CnANGES IN ExiSTING LAw :hfADE BY THE BILL, As REPORTED 

In compliance with clause 3 of Rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as re
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is :{lrinted in italic, existing 
law in which no change is proposed is shown m roman) : 

SEcTION 5 oF THE ACT oF OcTOBER 15, 1914 

SEc. 5. (a) A final judgment or decree heretofore or hereafter 
rendered in any civil or criminal proceeding bnwght by or on behalf 
of the United States under the antitrust laws to the effect that a 
defendant has violated said laws shall be prima facie evidence against 
such defendant in any action or proceeding brought by any other party 
against such defendant under said laws or by the United States under 
section 4A, as to all matters respecting which said judgment or decree 
would be an estoppel as between the parties thereto : Rrovided, That 
this section shall not apply to consent judgments or decrees entered 
before any testimony has been taken or to judgments or decrees en
tered in actions under section 4A. 

(b) Any proposal for a consent judgment submitted by the United 
States for entry in any civil proceeding brought by or on behalf of 
the United States under the antitrust laws shall be filed with the 
district court before which such proceeding is pending and publish by 
the United States in the Federal Register at least 60 days prior to 
the effective date of such _judgment. Any written comments relating to 
such proposal and any responses by the United States thereto, shall 
also be filed with such district court and published by the United 
States in the Federal Register within such sixty-day period. Copies 
of such proposal and any other materials and documents which the 
United States considered determinative in formulating such proposal, 
8hall also be made available to the public at the district court and 
in such other districts as the court may subsequently direct. Simul
taneously with the filing of such proposal, unless othm·wise instructed 
by the court, the United States shall file with the district court publish 
in the Federal Register, and thereafter furnish to any person upon 
request, a competitive impact statement which shall recite-

( 1) the nature and purpose of the proceeding; 
(93) a description of the practices or events giving rise to the 

alleged violation of the antitrust laws; · 
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(3) an ewplanation of the proposad for a consent judgment, 
including an ewplanation of any unusual circumsta:nces giving 
rise to such proposal or any provision contained therein, relief to 
be obtained thereby,_and the anticipated effects on competition of 
such relief; 

(4) the remedies available to potential private plaintiffs dam
aged by the alleged violation in the event that such proposal for 
the consent judgment is entered in such proceeding; 

(5) a description of the procedures available for modification 
of such proposal; and 

( 6) a description and evaluation of alternatives to such pro
posal actually considered by the United States. 

(c) The United States shall also cause to be published, commenc
ing at least 60 days prior to the effective date of the judgment de
scribed in subsection (b) of this section, for 7 days over a period of 
93 weeks in newspapers of general circulation of the district in which 
the case has been filed, in the District of Columbia, and in such other 
districts as the court may direct-

(i) a summary of the terms of the proposal for the consent 
judgment, 

( ii) a surnmary of the competitive impact statement filed under 
subsection (b) , 

(iii) and a list of the materials and docurnents under subsection 
(b), which the United States shall mal._·e a?Jailable for purposes 
of rneaningful public comment, and the place where such ma
terials and documents are available for public inspection. 

(d) During the 60-day period as specified in subsection (b) of 
this section, and such additional time as the United States may re
quest and the court may grant, the United States shall receive and 
consider any written comments relating to the proposal for the con
sent judgment submitted under subsection (b). The Attorney General 
or his designee shall establish procedures to carry out the provisions 
of this subsection, but such 60-day time period shall not be shortened 
ewcept by order of the district court upon a '8hmoing that (1) ewtraor
dinary circumstances require such shortening and (93) such shorten
ing is not adverse to the public interest. At the close of the period 
during which such comments may be received, the United States shall 
file with the district court and cause to be published in the Federal 
Rer;ister a response to such com~~nents. 

(e) Before entering any consent judgment proposed by the United 
States under this section, the court shall determine that the entry 
of such judgment is in the public interest. For the purpose of such 
determination, the court may co-nsider-

(1) the competitive impact of such judgment, including term
ination of alleged violations, provisions for enforcement and 
modt~ficat~on, duration of relief sought, anticipated effects of alter
native remedies actually considered, and any other considerations 
bearing upon the adequacy o fsuch judgment; 

(2) the impact of entry of such judgment upon the public gen
erally and individuals alleging specific injury from the violations 
set forth in the complaint including consideration of the public 
benefit, if any, to be derived from a determination of the issues at 
trial. · 
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(f) In making its determination under subsection (e), the court 
may-

(1) take testimony of Govern;rr~nt offioials or experts o_r .such 
other expert witnesses, upon motwn of any party or p~rtunpant 
or upon its own motion, as the court may deem appropr-tate; 

(93) appoint a special master and such outside consultants or 
expert witnesses as the court 'ITifLY deem ap'l!ropriate; a.nd .re.quest 
and obtain the views, evaluatwns, or advwe of any tndzvidual, 
group or agency of government with respect to any aspect of the 
proposed judgment or the effect of such judgment, in such manner 
as the court deems appropriate; 

( 3) authorize full or limited participation in proceedings be
fore the court by interested persons or agencies, including ap
pearance amicus curiae, intervention as a party pursuant to the 
Federal Rules of Civil Procedure, examination of witnesses or 
documentary materials, or participation in any other manner and 
extent which serves the public interest as the court may deem 
appropriate; 

( 4) review any comments including any objections filed with 
the United States under subsection (d) concerning the proposed 
judgment and the responses of the United States to such com
menta and objections; and 

(5) take such other action in the public interest as the court 
may deem appropriate. • 

(g) Not later than 10 days following the date of the filing of any 
proposal for a consent judgment under subsection (b), each defendent 
shall file with the district court a description of any and all written 
or oral communications by or on behalf of such defendant, including 
any and all written or oral communications on behalf of such defend· 
ant by any officer, director, employee, or agent of such defendant, or 
other person, with any officer or employee of the United States con
cerning or relevant to such proposal, ewcept that any such communica
tions made by counsel of record alone with the Attorney General or the 
employees of the Department of Justice alone shall be ewcluded from 
~he requirements of this subsection. Prior to the entry of any consent 
Judgment pursuant to the antitrust laws, each defendant shall certify 
to the district court that the requirements of this subsection have been 
complied with and that such filing is a true and complete description 
of such communications known to the defendant or which the defend
ant reasonably_ should have known. 

(h) Proceedings before the district court under subsections (e) and 
(/) of this section, and the competitive impact statement filed under 
subsection (b) of this section, shall not be admissible against any de
fendant in any action or proceeding brought by any other party 
against such defendant under the anitrust laws or by the United States 
under section 4A of this Act nor constitute a basis for the introduction 
of the consent judgment as prima facie evidence against such defend-
ant in any such action or proceeding. • 

[(b)] (!) Whenever any civil or criminal proceeding is instituted 
by the U~1ted States to prevent, restrain, or punish violations of any 
of th~ antitrust laws, but n?t ~ncl~din~ an action under sect~on 4A, the 
runnmg .of the statute of hmrtat10ns m respect of every pnvate right 
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of action arising under said laws and based in whole or in part on any 
matter complained of in said proceeding shall be suspended during 
the pendency thereof and for one year thereafter: Provided, however, 
That whenever the running of the statute of limitations in respect of 
a cause of action arising under section 4 is suspended hereunder, any 
action to enforce such cause of action shall be forever barred unless 
commenced either within the period of suspension or within four years 
after the cause of action accrued. 

AcT OF JuLY 2, 1890 

AN ACT To protect trade and commerce against unlawful restraints and 
monopolies 

Be it enacted by the Senate and How;e of Representatives of the 
United States of America in Congress assembled, 
SEcTio~ 1. Every contract, combination in the form of trust or 

otherwise, or conspiracy, in restraint of trade or commerce among 
the several States, or with foreign nations, is hereby declared to be 
illegal: Provided, That nothing herein contained shall render illegal, 
contracts or agreements prescribing minimum prices for the resale 
of a commodity which bears, or the label or container of which bears, 
the trade mark, brand, or name of the producer or distributor of such 
commodity and which is in free and open competition with com
modities of the same general classfroduced or distributed by others, 
when contracts or agreements o that description are lawful as 
applied to intrastate transactions, under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the 
District of Columbia in which such resale is to be made, or to which 
the commodity is to be transported for such resale, and the making 
of such contracts or agreements shall not be an unfair method of 
competition under section 5, as amended and supplemented, of the 
Act entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 26, 
1914: Provided fu,rther, That the preceding proviso shall not make 
lawful any contract or agreement, providing for the establishment or 
maintenance of minimum resale prices on any commodity herein in
volved, between manufacturers, or between producers, or between 
wholesalers, or between brokers, or between factors, or between re
tailers, or between persons, firms, or corporations in competition with 
each other. Every person who shall make any contract or engage in 
any combination or conspiracy hereby declared to be illegal shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding [fifty] five hundred thOWJand dollars 
if a corporation, or, if any other person, one hundred thousand dollars, 
or by imprisonment not exceeding one year, or by both said punish
ments, in the discretion of the court. 

SEc. 2. Every person who shall monopolize, or attempts to monop
olize, or combine or conspire with any other person or persons, to 
monopolize any part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a misde
meanor, and, on conviction thereof, shall be punished by fine not 

H. Rept. 93-1463--3 
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exceeding [fifty] five hundred thousand dollars if a corporation, or, 
if any othm' person, one hundred thousand dollars, or by imprisonment 
not exceeding oneyear, or by both said punishments, in the discretion 
of the court. 

SEc. 3. Every contract, combination in form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce in any Territory of 
the United States or of the District of Columbia, or in restraint of 
trade or commerce between any such Territory and another, or be
tween any such Territory or Territories and any State or States or 
the District of Columbia, or with foreign nations, or between the 
District of Columbia and an State or States or foreign nations, is 
hereby declared illegal. Every person who shall make any such con
tract or engage in any such combination or conspiracy, shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, shall be punished 
by fine not exceeding [fifty] five hundred thousand dollars if a cor
poration, or, if any other person, one hundred thousand dollars, or by 
imprisonment not exceeding one year, or by both said punishments, in 
the discretion of the court. 

* * * * * * * 

Am OF FEBRUARY 11, 1903 

AN ACT To expedite the hearing and determination of suits in equity pending 
or hereafter brought under the Act of July second, eighteen hundred and 
ninety, entitled "An Act to protect trade and commerce against unlawful re
straints and monopolies," "An Act to regulate commerce," approved February 
fourth, eighteen hundred and eighty-seven, or any other Acts having a like 
purpose that may be hereafter enacted 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, [That in any civil 
action brought in any district court of the United States under the 
Act entitled 'An Act to protect trade and commerce against unlawful 
restraints and monopolies', approved July 2, 1890, 'An Act to regulate 
commerce', approved February 4, 1887, or any other Acts having a like 
purpose that hereafter may be enacted, wherein the United States is 
plaintiff, the Attorney General may file with the clerk of such court a 
certificate that, in his opinion, the case is of general public importance, 
a copy of which shall be immediately furnished by such clerk to the 
senior circuit judge (or in his absence, the presiding circuit judge) of 
the circuit in wluch the case is pending (including the District of 
Columbia). Upon receipt of the copy of such cerificate, it shall be the 
duty of the senior circuit judge or the presiding circuit judge, as the 
case may be, to designate immediately three judges in such Circuit, of 
whom at least one shall be a circuit judge, to hear and determine 
such case, and it shall be the duty of the judges so designated to 
assign the case for hearing at the earliest practicable date, to par
ticipate in the hearing and determination thereof, and to cause the 
case to be in every way expedited.] 

SECTION 1. In any civil action brought in any district court of the 
United States under the Act entitled "An Act to protect trad.e and 
commerce against unlawful 1'estraints and monopolies," approved 
July !2, 1890, or any other Acts having like purpose that have been or 
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hereafter may be enacted, wherein the United States is plaintiff and 
equitable relief is sought, the Attorney General may file with such 
court, prior to the entry of final judgment, a certificate that, in his 
opinion, the case is of general public importance. Upon filing of such 
certificate, it shall be the duty of the judge designated to hear and 
determine the case, or the chief judge of the district court if no judge 
has as yet been designated, to assign the case for hearing at the earliest 
practicable date and to cause the case to be in every way expedited. 

[SEc. 2. In every civil action brought in any district court of the 
United States under any of said Acts, wherein the United States is 
complainant, an appeal from the final judgment of the district court 
will lie only to the Supreme Court.] 

SEc. !2. (a) Except as otherwise expressly provided by this section, 
in every civil action brought in any district court of the United States 
'ttnder the Act entitled "An Act to protect trade and commerce against 
unlawful restraints and monopolies," approved July !2, 1890, or any 
other Acts having like purpose that have been or hereafter may be en
acted, in which the United States is the complainant and equitable 
relief is sought, any appeal from a final judgment entered in any such 
action shall be taken to the court of appeals pursuant to sections 1!291 
and !2107 of .title !28 of the United States Code. An appeal from an 
interlocutory order entered in any such action shall be taken to the 
court of appeals pursuant to sections 1!29!2(a) (1) and !2107 of title !28, 
United States Code, but not otherwise: Any judgment entered by the 
court of appeals in any such action shall be subject to review by the 
Supreme Court upon a writ of certiomri as provided in section 1!254 
(1) of title !28, United States Code. 

(b) An appeal from a final judgment entered in any action specified 
in subsection (a) shall lie diTectly to the Supreme Court if the Attor
ney General files in the district court a certificate stating that imme
dia.te consideration of the appeal by the Supreme Court is of general 
public importance in the admini:stration of justice. Such certificate 
shall be filed 1oithin 10 days after the filing of a notice of appeal. 
When such a ceTtificate is filed, the appeal and any cross appeal shall 
be docketed in the time and manner prescribed by the rules of the 
Supreme Court. The Supr·eme Court shall thereupon either (1) dis
pose of the appeal and any cross appeal in the same manner as any 
other direct appeal authorized by law, or (!2) deny the direct appeal 
and 1·emit the case to· the appropriate cou.rt of appeals, ·which shall 
then have jurisdiction to hear and determine such case as if the appeal 
and any cross appeal in such case had been docketed in the court of 
appeals in the first instance pu,rsuant to subsection (a). 

SECTION 401 oF THE Col\IMUXICATIOxs AcT oF 1934 

TITLE IV-PIWCEDUR:\L AND ADMINISTRATIVE PROVISIOXS 

JURISDICTION TO ENFORCJillo ACT AND ORDERS OF COMMISSION 

SEc. 401. (a) * * * 
* * * * * * * 
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[ (d) The provisions of the Expediting Act, approved February 11, 
1903, as amended, and of section 238(1) of the Judicial Code, as 
amended, shall be held to apply to any suit in equity arising under 
Title II of this Act, wherein the United States is complainant.] 

SECTION 3 OF THE ACT OF FEBRUARY 19, 1903 

SEc. 3. That whenever the Interstate Commerce Commission shall 
have reasonable ground for belief that any common carrier is engaged 
in the carriage of passengers or freight traffic between given points at 
less than the published rates on file, or is committing any discrimina
tions forbidden by law, a petition may be presented alleging such 
facts to the circuit court of the United States sitting in equity having 
jurisdiction; and when the ad complained of is alleged to have been 
committed or as being committed in part in more than one judicial 
district or State, it may be dealt with, inquired of, tried, and deter
mined in either such judicial district or State, whereupon it shall be 
the duty of the court summarily to inquire into the circumstances, 
upon such notice and in such manner as the court shall direct and 
without the formal pleadings and proceedings applicable to ordinary 
suits in equity, and to make such other persons or corporations parties 
thereto as the court may deem necessary, and upon being satisfied of 
the truth of the allegations of said petition said court shall enforce an 
observance of the published tariffs or direct and require a discontinu
ance of such discrimination by proper order, writs, and process, which 
said orders, writs, and process may be enforceable as well against 
the parties interested in the traffic as against the carrier, subject to the 
right of appeal as now provided by law. It shall be the duty of the sev
eral district attorneys of the United States, whenever the Attorney
General shall direct, either of his own motion or upon the request of the 
Interstate Commerce Commission, to institute and prosecute such pro
ceedings, and the proceedings provided for by this Act shall not pre
clude the bringing of suit for the recovery of damages by any party 
injured, or any other action provided by said Act approved February 
fourth, eighteen hundred and eighty-seven, entitled An Act to regu
late commerce and the Acts amendatory thereof. And in proceedings 
under this Act and the Acts to regulate commerce the said courts shall 
have the power to compel the attendance of witnesses, both upon the 
part of the carrier and the shipper, who shall be required to answer 
on all subjects relating directly or indirectly to the matter in contro
versy, and to compel the production of all books and papers, both of 
the carrier and the shipper, which relate directly or indirectly to such 
transaction. [The provisions of an Act entitled "An Act to expedite 
the hearing and determination of suits in equity pending or hereafter 
brought under the Act of July second, eighteen hundred and ninety. 
entitled 'An Act to protect trade and commerce against unlawful 
restraints and monopolies,' 'An Act to regulate commerce,' approved 
February fourth, eighteen hundred and eighty-seven, or any other 
Acts having a like purpose that may be hereafter enacted, approved 
February eleventh, nineteen hundred and three," shall apply to any 
case prosecuted under the direction of the Attorney-General in the 
name of the Interstate Commerce Commission.] 



ADDITIONAL VIEWS OF MR. HUTCHINSON 

My' additional views are confined to the first portion of S. 782, which 
deals with consent decree procedures. Generally, this reform would 
require the Department of Justice to publish a competitive impact 
statement in the Federal Re?,ister and receive public comment and 
the defendant to reveal its ' lobbying" contacts, all of which is to 
enable a court to determine whether a proposed consent decree is in 
the "public interest." 

These provisions might appear to satisfy those who believe that the 
Department of Justice is not to be trusted in exercising its prosecutor
ial discretion to settle antitrust cases. However, it should be pointed 
out that that discretion can be abused equally by refusing to file a 
complaint or by trying a case to completion. But such abuses are not 
reached by this legislation, presumably because an expansion of the 
legislation to cover such situations would more clearly expose the de
fect of the solution that is embraced. 

That defect is simply that to require federal courts to determine 
whether a consent decree is in the public interest is to transfer an 
"executive" question to the courts for resolution. The question for the 
-court will be whether the Department of Justice has exercised its 
prosecutorial discretion well or, perhaps, as well as possible. The ques
tion will not be whether the Department has violated some legal stand
ard. For none is established by this legislation. Rather, the court is 
given a plenary and unqualified authority to re-decide an executive 
decision. 

In our system of separated powers, the courts are to decide only 
"judicial" questions. Functionally, courts enforce executive and legis
lative decisions unless they violate a superceding legal standard, in 
which case they enforce that standard. But under our system, courts 
do not determine what is wise or good for the American people. Such 
determinations are reserved for the executive and legislative branches, 
which are answerable to the people. 

When a court reviews the exercise of prosecutorial discretion, it 
will find itself in a thicket of administrative considerations. It will 
have to decide how well the Department is utilizing its resources to 
enforce the antitrust laws, how important the legal issues are to future 
~ases, how strong or how weak the Department's case is, how much 
time and manpower the particular case would consume if tried to 
·Completion, how much that trial would preclude other antitrust 
-enforcement efforts, how much of the relief prayed for in the com
plaint would the Department obtain through the decree, and how 
much time would be saved by the entry of the decree. These adminis
trative considerations, although they may involve legal questions, 
do not constitute, in my opinion, a judicial question. 

(21) 
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H it is assumed that it is necessary for someone to review the De
partment's exercise of prosecutorial discretion to determine whether 
it is in the public interest, it does not follow that the federal courts, 
limited by the Constitution to deciding judicial questions, are the 
appropriate reviewing agencies. 

Under the Consttution, it is the Chief Executive who is charged 
with the responsibility of reviewing and guiding the enforcement of 
the laws. It is he who is charged with taking care that the laws be 
faithfully executed. 

Congress likewise has an oversight responsibilty to see how the 
laws are enforced in order to determine if new laws are needed. It 
was just such an exercise of responsibility by the House Committee 
on the Judiciary in its report on the Consent Decree Program of the 
Department of Justice in 1959 that prompted the Department to ini
tiate reforms in its program. 

Thus the actions of the Department of Justice are not without 
their checks within the two branches responsible to the people. Con
sistent with that, I endorse those provisions that permit greater 
public knowledge of the.Department's consent decree activities. But 
I do not agree with ~h?S.e provisi?ns which suggest that the question 
of whether those act1v1t1es are w1se or good for the people, even in 
particular cases, is a judicial question. 

EDWARD HUTCHINSON. 

0 



s. 782 

· .RintQtthird «rongrrss of tht iinittd £'tatts of £lmtrica 
AT THE SECOND SESSION 

Begun and held at the City of Washington on Monday, the twenty-first day of January; 
one thousand nine hundred and seventy-four 

Sln Slct 
To reform consent decree procedures, to increase penalties for violation of the 

Sherman Act, and to revise the Expediting Act as it pertains to Appellate 
Review. 

Be it enacted by the Senate and H OU8e of Representatives of the 
United States of America in Congress assembled, That this Act may 
be cited as the "Antitrust Procedures and Penalties Act". 

CONSENT DECREE PROCEDL'"RES 

SEc. 2. Section 5 of the Act entitled "An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur
poses", approved October 15, 1914 (15 U.S.C. 16), is amended by 
redesignating subsection (b) as ( i) and by inserting immediately after 
subsection (a) the following: 

"(b) Any proposal for a consent judgment submitted by the United 
States for entry in any civil proceeding brought by or on behalf of the 
United States under the antitrust laws shall be filed with the district 
court before which such proceeding is pending and published by the 
United States in the Federal Register at ]east 60 days prior to the 
effective date of such judgment. Any written comments relating to such 
proposal and any responses by the United States thereto, shall also 
be filed with such district court and published by the United States in 
the Federal Register within such sixty-day period. Copies of such pro
posal and any other materials and documents which the United States 
considered determinative in formulating wehctJI'6p088.l,fllml+·~·be 
made available to the public at the district court and in such other dis
tricts as the court may subsequently direct. Simultaneously with the 
filing of such proposal, unless otherwise instructed by the court, the 
United States shall file with the district court, publish in the Federal 
Register, and thereafter furnish to any person upon request, a com
petitive impact statement which shall recite--

" ( 1) the nature and purpose of the proceeding; 
"(2) a description of the practices or events giving rise to the 

alleged violation of the antitrust laws; 
"(3) an explanation of the proposal for a consent judgment, 

including an explanation of any unusual circumstances giving rise 
to such proposal or any provision contained therein, relief to be 
obtained thereby, and the anticipated effects on competition of 
such relief; 

" ( 4) the remedies available to potential private plaintiffs dam
aged by the alleged violation in the event that such proposal for 
the consent judgment is entered in such proceeding; 

" ( 5) a description of the procedures available for modification 
of such proposal ; and 

"(6) a description and evaluation of alternatives to such pro
posal actually considere.d by the United States. 

" (c) The United States shall also cause to be published, commencing 
at least 60 days prior to the effective date of the judgment described in 
subsection (b) of this section, for 7 days over a period of 2 weeks in 
newspapers of general circulation of the district in which the case has 
been filed, in the District of Columbia, and in such other districts as 
the court may direct-

" ( i) a summary of the terms of the proposal for the consent 
judgment, 
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"(ii) a summary of the competitive impact statement filed 
under subsection (b), 

" (iii) and a list of the materials and documents under subsoo
tion (b) which the United States shall make available for pur
poses of meaningful public comment, and the place where such 
materials and documents are available for pubhc inspection. 

" (d) During the 60-day period as specified in subsection (b) of this 
section, and such additional time as the United States may request and 
the court may grant, the United States shall receive and consider any 
written comments relating to the proposal for the consent judgment 
submitted under subsection (b). The Attorney General or his designee 
shall establish procedures to carry out the provisions of this subsec
tion, but such 60-day time period shall not be shortened except by 
order of the district court upon a showing th.at ( 1) extraordinary cir
cumstances require such shortening and (2) such shortening is not 
adverse to the public interest. At the close of the period during which 
such comments may be received, the United States shall file with the 
district court and cause to be published in the Federal Register a 
response to such comments. 

" (e) Before entering any consent judgment proposed by the United 
States under this section, the court shall determine that the entry of 
such judgment is in the public interest. For the purpose of such deter
mination, the court may consider-

" ( 1) the competitive imt>act of such judgment, including ter
mination of alleged violatiOns, frovisions for enforcement and 
modification, duration or relie sought, anticipated effects of 
alternative remedies actually considered, and any other considera
tions beari~ upon the adequacy of such judgment; 

"(2) the Impact of entry of such judgment upon the public 
generally and individuals alleging specific injury from the viola
tions set forth in the complamt including consideration of the 

r:~c,;~:t~f~!~,~~4~~"=d from a dete~-~~!i?!: !~!~e. 
"(f) .In making its determination under subsection (e), the court 

may-
" ( 1) take testimony of Government officials or experts or such 

other ex~rt witnes~, upon motion of any party or pa~icipant 
or upon Its own motion, as the court may aeem appropr1ate; 

"(2) appoint a special master and such outside consultants or 
expert witnesses as the court may deem appropriate; and request 
and obtain the views, evaluations, or advice of any individual, 
group or agency of government with respect to any aspects of the 
proposed judgment or the effect of such judgment, in such manner 
as the court deems appropriate; 

" ( 3) authorize full or limited participation in proceedings 
before the court by interested persons or agencies, including 
appearance amicus curiae, intervention as a party pursuant to the 
Federal Rules of Civil Procedure, examination of witnesses or 
documentary materials, or participation in any other manner and 
extent which serves the public interest as the court may deem 
appropriate. 

' ( 4) review any comments in?ludi~ any obj~tions filed with 
the United States under subsectiOn (d) concernmg the proposed 
judgment and the responses of the United States to such com
ments and objections; and 
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" ( 5) take such other action in the public interest as the court 
may deem appropriate. 

"(g) Not later than 10 days following the date of the filing of 
any proposal for a consent judgment under subsection (b), each 
defendant shall file with the district court a description o£ any and 
all written or oral communications by or on behalf of such defendant, 
including any and all written or oral communications on behalf of 
such defendant, or other person, with any officer or employee of the 
United States concerning or relevant to such proposal, excel?t that 
any such communications made by counsel of record alone w1th the 
Attorney General or the employees of the Department of .T ustice 
alone shall be excluded from the requirements of this subsection. Prior 
to the entry of any consent judgment pursuant to the antitrust laws, 
each defendant shall certify to the district court that the requirements 
of this subsection have been complied with and that such filing is a 
true and complete description of such communications known to the 
defendant or which the defendant reasonably should have known. 

"(h) Proceedings before the district court under subsections (e) 
and (f) of this section, and the competitive impact statement filed 
under subsection (b) of this section, shall not be admissible against 
any defendant in any action or proceeding brought by any other party 
against such defendant under the antitrust laws or by the United 
States under section 4A of this Act nor constitute a basis for the 
introduction of the consent judgment as prima facie evidence against 
such defendant in any such action or proceeding." 

PENALTIES 

SEc. 3. Sections 1, 2, and 3 of the Act entitled "An Act to protect 
trade and commerce against unlawful restraints and monopolies", 
approved July 2, 1890 (15 U.S.C. 1, 2, and 3), are each amended

. .· (l ). by J>tripng out ''m.i!3<i,ell}~l1nor" whe!?:~Y~J.t,p.pp~s and 
msertmg lll heu thereof m eacn case ":fefony ; 

(2) by striking out "fifty thousand dollars" whenever such 
phrase appears and inserting in lieu thereof in each case the 
following: "one million dollars if a corporation, or, if any other 
person, one hundred thousand dollars"; and 

(3) by striking out "one year" whenever such phrase appears 
and inserting in lieu thereof in each case "three years". 

EXPEDITING ACT REVISIONS 

SEc. 4. Section 1 o:f the Act of February 11, 1903 (32 Stat. 823), 
as amended (15 U.S.C. 28; 49 U.S.C. 44), commonly known as the 
Expediting Act, is amended to read as follows : 

"SEcTION l. In any civil action brought in any district court o:f the 
United States under the Act entitled 'An Act to protect trade and 
commerce against unlawful restraints and monopolies', approved 
July 2, 1890, or any other Acts having like purpose that have been 
or hereafter may be enacted, wherein the United States is plaintiff 
and equitable relief is sought, the Attorney General may file with the 
court, prior to the entry of fi~1al judgment, a certificate that, in his 
opinion, the case is of a general public Importance. Upon filing of such 
certificate, it shall be the duty of the judge designated to hear and 

' 
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determine the case, or the chief judge of the district court if no judge 
has as yet been designated, to assign the case for hearing at the earliest 
practicable date and to cause the case to be in every way expedited." 

SEc. 5. Section 2 of that Act (15 u.s.a. 29; 49 u.s.a. 45) is 
amended to read as follows : 

" (a) Except as otherwise expressly provided by this section, in 
every civil action brou~ht in any district court of the United States 
under the Act entitled An Act to protect trade and commerce against 
unlawful restraints and monopolies', approved July 2, 1890, or any 
other Acts having like purpose that have been or hereafter may be 
enacted, in which the United States is the complainant and equitable 
relief is sought, any appeal from a final judgment entered in.any such 
action shall be taken to the court of appeals pursuant to sectiOns 1291 
and 2107 of title 28 of the United States Code. Any appeal from an 
interlocutory order entered in any such action shall be taken to the 
court of appeals pursuant to sections 1292(a) (1) and 2107 of title 28 
of the Uruted States Code but not otherwise. Any judgment entered 
by the court of appeals in any such action shall be subject to review 
by the Supreme Court upon a writ of certiorari as provided in section 
1254 ( 1) of title 28 of the United States Code. 

"(b) An appeal from a final judgment pursuant to subsection (a) 
shall lie directly to the Supreme Court if, upon application of a party 
filed within fifteen days of the filing of a notice of appeal, the district 
judge who adjudicated the case enters an order stating that immediate 
consideration of the appeal by the Supreme Court is of general public 
importance in the administration of justice. Such order shall be filed 
within thirty days after the filing of a notice of apfeal. 'Vhen such an 
order is filed, the appeal and any cross appeal shal be docketed in the 
time and manner prescribed by the rules of the Supreme Court. The 
Supreme Court shall thereupon either (1) dispose of the appeal and 
!tny cross appeal in the.sa~1e m~nner.as any other dir~ct appeal author
Ized by law, or (2) m tts dtscretioll; "deny the ~1reet '!fPPettl and. 
remand the case to the court o:f appeals, which shall then have juris
diction to hear and determine the same as if the appeal and any cross 
appeal therein had been docketed in the court of appeals in the first 
instance pursuant to subsection (a)." 

SEc. 6. (a) Section 401 (d) of the Communications Act of 1934 ( 4 7 
U.S.C. 401 (d)) is repealed. 

(b) Section 3 of the Act entitled "An Act to further regulate com
merce with :foreign nations and among the States", approved Febru
ary 19, 1903 ~32 Stat. 849; 49 U.S.C. 43), is amended by strikin~ out 
"proceeding:' and inserting in lieu thereof "proceeding." and stnking 
out thereafter the following: "PTovided, That the provisions of an 
Act entitled 'An Act to expedite the hearing and determination of 
suits in equity pending or thereafter brought under the Act of July 
second, eighteen hundred and ninety, entitled "An Act to protect 
trade and commerce against unlawful restraints and monopolies," "An 
Act to regulate commerce," approved February fourth, eighteen hun
dred and eighty-seven, or any other Acts havmg a like J?Urpose that 
may be hereafter enacted, approved February eleventh, nmeteen hun
dred and three,' shall apply to any case prosecuted under the direction 
of the Attorney-General in the name of the Interstate Commerce 
Commission". 
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SEc. 7. The amendment made by section 5 of this Act shall not apply 
to an action in which a notice of appeal to the Supreme Court has been 
filed on or before the fifteenth day following the date of enactment of 
this Act. Appeal in any such action shall be taken pursuant to the pro
visions of section 2 of the Act of February 11, 1903 (32 Stat. 823), 
as amended (15 U.S.C. 29; 49 U.S.C. 45) which were in effect on the 
day preceding the date of enactment of this Act. 

Speaker of the HoWle of Repreaentativea. 

Vice President of the United State8 and 
President of the Senate. 



FOR IMMEDIATE RELEASE DECEMBER Z3, 1974 

Office of the White House Press Secretary 
- - ~ - - - - - - ~ - - - - - - - - - - - ~ ~ - - - - - - - - ~ 

THE WHITE HOUSE 

STATEMENT BY THE PRESIDENT 

I have signed S. 782, the "Anti trust Procedures and 
Penalties Act," which will strengthen significantly antitrust 
laws and the ability to enforce them. 

This legislation is the first major reform of the Nation's 
antitrust laws in nearly twenty years. It changes such antitrust 
violations of the Sherman Act as price fixing from misdemeanors 
to felonies; increases the maximum sentence from one year to 
three years; and raises maximum allowable fines from $50,000 
to $1 million for corporations and from $50,000 to $100,000 for 
individuals. 

In my Economic Message to the Congress on October 8, 1974, 
I called for legislation which would give us the tools to fight 
inflation. Increased penalties, as those in s. 782, are some 
of those tools. 

The bill also amends the Expediting Act permitting appeals 
of civil antitrust cases directly to the Supreme Court only upon 
a finding of the district court that the case is of national 
economic importance. This will halt the practice of clogging 
the Supreme Court docket by taking all antitrust appeals directly 
to that tribunal, thus denying it the wisdom and advice of the 
U.S. Circuit Courts of Appeals. 

Finally, s. 782 provides for closer scrutiny and greater 
participation by the public in the consent decree process. This 
is used by the Government in the pre-trial settlement of its 
civil antitrust cases. 

The time is long overdue for making violations of the Sherman 
Act a serious crime, because of the extremely adverse effect which 
they have on the country and its economy. S. 782 will provide 
a significant deterrent to potential violators and will give 
the courts sufficient flexibility to impose meaningful sanctions. 
Moreover, the bill will serve the public interest by expediting 
cases that have a profound influence on American industrial 
organization and allowing the courts to do other important work 
at the same time. 

I called for further antitrust legislation in my October 
message, and I hope that the new Congress will carry that 
forward. It includes an amendment to the Antitrust Civil 
Process Act allowing the Department of Justice to take testi
mony in antitrust investigations -- as the Federal Trade 
Commission has done for years -- rather than simply relying 
on routine document subpoenas. 

This Congress has recognized that antitrust violations 
injure both our economy and individual consumers, and I commend 
it on enacting s. 782. I assure you that with this new legisla
tion, this Administration will continue to create a strong 
antitrust record. In times like these, we cannot afford to do 
less. 

# # # # 
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