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TH.E WHITE HOUSE 

ACTION MEMORANDUM WASHINGTON LOG NO.: 

Da.te: October 9 
Time: 945pm 

FOR ACTION: aul Leach cc (for information): 
~ax Friedersdor~ick Parsons... Vdd 
Steve ~cConahe~llt~ 
Bobbie Kilberq~ 
Robert Hartmann 

FROM THE STAFF SECRETARY 

Jack Marsh 
Ed Schmults 
Uke Duval 

DUE: Da.te: October 2 0 Time: noon 

SUBJECT: 

S.l437-Federal Grant and Cooperative Agreement Act, 1976 

ACTION REQUESTED: 

-- For Necessa.ry Action __ For Your Recommendations 

-- Prepa.re Agenda. and Brief __ Dra.ft Reply 

__x_ For Your Comments __ Dra.ft Rema.rks 

REMARKS: 

plea return to judy johnston,ground floor west fing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you ha.ve a.ny questions or if you a.nticipa.te a. 
delay in submitting the required ma.teria.l, plea.se 
telephone the Sta.ff Secreta.ry immedia.tely. 

K. R. COLE, JR. 
For the President 

, 
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FGR ACTION: Paul Leach 
Max Friedersdorf 
Steve McConahey 
Bobbie Kilberg 
Robert Hartmann 

cc (for information): Jack Marsh 
Dick Parsons ~Ed Schmul ts 

Mike Duval 

FROM THE STAFF SECRETARY 

DUE: Da.te: October 20 Time: noon 

SUBJECT: 

S.l437-Federal Grant and Cooperative Agreement Act, 1976 
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__ For Necessary Action __ For Your-Recommendations 

-- Prepare Agenda a.nd Brie£ __ Draft Reply 

_____K_ For Your Comments __ Dra.£t Remarks 
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please re~ufn to judy johnston,grouqff floor west wing 
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PLEASE ATTACH THIS COPY TO :MATERIAL SUBMITTED. 

I£ you have any questions or i£ you anlicipato a. 
delay in submitting the roquired material, please 
~-1--l..--- 11-- C'•-tt ..,. _____ • ___ , ___ .],_,_, __ \'. C:·:.'..'lon 
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MEMORANDUM OF DISAPPROVAL 

I am withholding my approval from S. 1437, the Federal 

Grant and Cooperative Agreement Act of 1976. 

This legislation has a laudable goal -- to clarify and 

rationalize the legal instruments through which the Federal 

Government acquires property and services and furnishes 

assistance to State and local governments and other recipients. 

The bill would establish three categories of legal instruments 

which Federal agencies would be required to use: procurement 

contracts, grant agreements, and cooperative agreements. 

These categories would be defined according to their different 

purposes. 

S. 1437 would also require the Director of the Office of 

Management and Budget to undertake a study which would 

{1) "develop a better .understanding of alternative means of 

implementing Federal assistance programs •.• ", and (2} " .•• deter-

mine the feasibility of developing a comprehensive system of 

guidance for Federal assistance programs." 

The Office of Management and Budget completed a study, 

almost a year ago, of the definitions of "grant", "contract" 

and "cooperative agreement." That st;udy, which has been 

reviewed by other Federal agencies, public interest groups, 

and other interested associations and groups, confirmed 

support for the objectives of this legislation but led to 

serious questions as to whether at this point legislation is 

necessary or desirable. 

No matter how care~ul the drafting, a bill which requires 

thousands of transactions to be placed into one of three ~ 

~ result, in many cases, in ~y~·"(T categories will probably 
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the p~e~ammatre flexibility of Federal agencie~and creating 

a large number of technical difficulties for them. Federally 

supported basic research programs would be particularly 

difficult to classify i~ terms of the definitions in this bill. 

The Office of Management and Budget is continuing to 

work in this area with the cooperation of other Federal 

agencies. It plans to issue policy guidance to Federal 

agencies that would more clearly distinguish between procure

ment and assistance transactions and eB~~i.A better define( 

patterns of assistance relationships between Federal agencies 

and funding recipients. 

In addition, OMB has been developing more comprehensive 

guidance for assistance programs, as indicated by the recent 

circulars issued by th~ agency establishing uniform administra-

tive requirements for hospitals, universities, and non-profit 

grantees. I am directing OMB to continue to emphasize such 

activities. 

Subsequent modifications and refinements can be made in 

these directives when further operating experience and 

evaluation suggest they are needed. ~his kind of evolving 

set of activities in the Executive branch, a step-by-step 

process which learns from experience, is preferable to another 

lengthy study as required by this bill. 

In view of the extremely complex and changing nature of 

Federal assistance programs, I believe that Congress should not 

"' legislate categories of Federal assistance relationships, but 

, 



-3~ 

leave the number and nature of such classifications to the 

Executive branch to determine and implement. If experience 

from the kind of studies and evaluations now underway 

d~monstrates that legis~ation is required, that experience 

would also provide a far better foundation·for formulating 

legislation than we have now. 

• Accordingly, I must withhold my approval of s. 1437 • 

THE WHITE HOUSE 
) 

October 1976 

.. 

.- ' 
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MEMORANDUM OF DISAPPROVAL 

I am withholding my approval from s. 1437, the Federal 

Grant and Cooperative Agreement Act of 1976. 

This legislation has a laudable goal -- to clarify and 

rationalize the legal instruments through which the Federal 

Government acquires pr~~and services 

assistance to State and local governments 

~-The bill would establish three categories 

and furnishes 

and other recipients. 

of legal instruments 
(.)/"-

which Federal agencies would be required to use: procurement 
~~ - ~ 

contracts, grant agreements, and cooperative agreements. 

These categories would be defined according to their different 

purposes. 

S. 1437 would also require the Director of the Office of 

Management and Budget to undertake a study which would 

(1) "develop a better unde~ndfng of alternative means of 

implementing Federal assistance programs ... ", and (2) " ... deter
.;--

mine the feasibility of de~loping a comprehensive system of 

guidance for Federal assistance programS." 

The Offi~e~anagement and Budget completed a study, 

almost aye~ of the definitions of "grant", "contract" 

and "cooperative agreement." That st.udy, which has been 

reviewed by other Federal agencies, public interest groups, 

and other interested associations and groups, confirmed 

support for the objectives of this legislation but led to 

serious questions as to whether at this point legislation is 

necessary or desirable. 

No matter how care~ul the drafting, a bill which requires 

thousands of transactions to be placed into one of three 

categories will probably result, in many cases, in hampering 
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the programmatic flexibility of Federal agencies and creating 

a large number of technical difficulties for them. Federally 

supported basic research programs would be particularly 

diff.icult to classify in terms of the definitions in this bill. 

The Office of Management and Budget is continuing to 

work in this area with the cooperation of other Federal 

agencies. It plans to issue policy guidance to Federal 

agencies that would more clearly distinguish between procure-

ment and assistance transactions and establish better defined 

patterns of assistance relationships between Federal agencies 

and funding recipients. 

In addition, OMB has been developing more comprehensive 

guidance for assistance programs, as indicated by the recent 

circulars issued by the agency establishing uniform administra-

tive requirements for hospitals, universities, and non-profit 

grantees. I am directing OMB to continue to emphasize such 

activities. 

Subsequent modifications and refinements can be made in 

these directives when further operating experience and 

evaluation suggest they are needed. ~his kind of evolving 

set of activities in the Executive branch, a step-by-step 

process which learns from experience, is preferable to another 

lengthy study as required by this bill. 

In view of the extremely complex and changing nature of 

Federal assistance programs, I believe that Congress should not 

' legislate categories of Federal assistance relationships, but 
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leave the number and nature of such classifications to the 

Executive branch to determine and implement. If experience 

from the kind of studies and evaluations now underway 

d~monstrates that legislation is required, that experience 

would also provide a far better foundation ·for formulating 

legislation than we have now. 

Accordingly, I must withhold my approval of s. 1437 . 

THE WHITE HOUSE 

October 1976 

' 
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MEMORANDUM OF DISAPPROVAL 

I am withholding my approval £ S. 14 37, the Federal 

Grant and Cooperative Agreement Act of 1976. 

This legislation has a laudable goal -- to clarify and 

rationalize the legal instruments through which the Federal 

Government acquires property and services and furnishes 

assistance to State and local governments and other recipients. 

The bill would establish three categories of legal instruments 

which Federal agencies would be required to use: procurement 

contracts, grant agreements, and cooperative agreements. 

These categories would be defined according to their different 

purposes. 

S. 1437 would also require the Director of the Office of 

Management and Budget to undertake a study which would 

(1) "develop a better understanding of alternative means of 

implementing Federal assistance progra_rns ••• ", and (2) " ••• deter-

mine the feasibility of developing a comprehensive system of 

guidance for Federal assistance programs." 

The Office of Management and Budget completed a study, 

almost a year ago, of the definitions of "grant", "contract" 

arid "cooperative agreement." That study, which has been 

reviewed by other Federal agencies, public interest groups, 

and other interested associations and groups, confirmed 

support for the objectives of this legislation but led to 

serious questions as to whether at this point legislation is 

necessary or desirable. 

No matter how care~ul the drafting, a bill which requires 

thousands of transactions to be placed into one of thre~ 

'' 1-1 ,o~m, categories will probably result, in many cases, in hampe•ift9 
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the }>*Q'JD ,He flexibility of Federal a?encie~and creating 

a large number of technical difficulties for them. Federally 

supported basic research programs would be particularly 

difficult to classify in terms of the definitions in this bill. 

~e Office of Management and Budget is continuing to 

work in this area with the cooperation of other Federal 

agencies. It plans to issue policy guidance to Federal 

agencies that would more clearly distinguish between procure

ment and assistance transactions and ea•~tbh better define~ 
patterns of assistance relationships between Federal agencies 

and funding recipients. 

In addition, OMB has been developing more comprehensive 

guidance for assistance programs, as indicated by the recent 

circulars issued by the agency establishing uniform adrninistt:,a-

tive requirements for hospitals, universities, and non-profit 

grantees. I am directing OMB to continue to emphasize such 

activities. · 

Subsequent modifications and refinements can be made in 

these directives when further operating experience and 

evaluation suggest they are needed. ~ ~volving 
set of activities in the Executive branch, a step-by-step 

process which learns from experience, is preferable to another 

lengthy study as required by this bill. 

In view of the extremely complex and changing nature of 

Federal assistance programs, I believe that Congress should not 

' legislate categories of Federal assistance relationships, but 
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leave the number and nature of such classifications to the 

Executive branch to determine and implement. If experience 

from the 1t-Ltd u"!' studies and evaluations now underway 

demonstrates that legislation is required, that experience 

would also provide a~ better foundation ·for formulating 

legislation than we have now. 

Accordingly, I must withhold my approval of S. 1437 • 

THE WHITE HOUSE 

October , 1976 

', . - ...... 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

OCT 1 8 1976 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill s. 1437 - Federal Grant and 
Cooperative Agreement Act of 1976 

Sponsor - Sen. Chiles {D) Florida and 12 others 

Last Day for Action 

October 23, 1976 - Saturday 

Purpose 

To provide standards and uniform procedures applicable to 
the legal instruments through which the Federal Government 
acquires property and services and furnishes assistance 
to State and local governments and other recipients. 

Agency Recommendations 

Office of Management and Budget 

Department of the Treasury 
Department of Health, Education, 

and Welfare 
Department of Agriculture 

Department of Defense 
Department of Justice 
Department of Transportation 
National Science Foundation 
Advisory Commission on Inter-

governmental Relations 
Department of Labor 

Department of Housing and Urban 
Development 

Small Business Administration 
Department of commerce 
Environmental Pro\ection Agency 

.. 

Disapproval (Memorandum 
of disapproval attached) 

Disapprovall,Informallyj_ 

Disapproval 
Disapproval (Memorandum 

of disapproval attached) 
Oppose but defers to OMB 
Defers to OMB 
Defer 
No recommendation 

No recommendation 
No objection but defer 

to OMB 

No-objection 
No objection (Intormally) 
No objection(Informally') 
No objection 

' 

Attached document was not scanned because it is duplicated elsewhere in the document



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

OCT 1 8 1976 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill s. 1437 - Federal Grant and 
Cooperative Agreement Act of 1976 

Sponsor - Sen. Chiles (D) Florida and 12 others 

... 

Last Day for Action " 

October 23, 1976 - Saturday 

Purpose 

To provide standards and uniform procedures applicable to 
the legal instruments through which the Federal Government 
acquires property and services and furnishes assistance 
to State and local governments and other recipients. 

Agency Recommendations 

Office of Management and Budget 

Department of the Treasury 
Department of Health, Education, 

and Welfare 
Department of Agriculture 

Department of Defense 
Department of Justice 
Department of Transportation 
National Science Foundation 
Advisory Commission on Inter-

governmental Relations 
Department of Labor 

Department of Housing and Urban 
Development 

Small Business Administration 
Department of Commerce 
Environmental Protection Agency 

Disapproval (Memorandum 
of disapproval attached) 

Disapproval (Informally) 

Disapproval 
Disapproval (Memorandum 

of disapproval attached) 
Oppose but defers to OMB 
Defers to OMB 
Defer 
No recommendation 

No recommendation 
No objection bu; defer 

to OHB 

No objection 
No objection (Informally) 
No objection (Informally) 
No objection 

' 



General Services Administration 
National Aeronautics and 

Space Administration 
Department of Interior 
Energy Research and Development 

Administration 

Discussion 

No objection 

No objection 
Approval 

Approval 

The basic provisions of S. 1437 were proposed three years 
ago as a means of implementing recommendations of the 
Commission on Government Procurement. The Commission, 
which reported in 1972, found that there was significant 
confusion over which Federal transactions should be subject 
to procurement procedures and which should be subject to 
assistance policies. The Commission recommended that clear 
definitions be developed to distinguish between the two 
types of relationships. 

2 

In commenting on the need for legislation to implement the 
Commission's recorr~endations, the Senate Government Operations 
Committee stated that Federal grant making outlays were 
increasing rapidly, that there were no uniform statutory 
guidelines to express the sense of Congress as to when 
grants should be used rather than contracts, and that con
fusion, inconsistent agency practice, waste and some abuses 
had resulted. The report concluded that as compared to the 
procurement system, " ••• the 'so-called' grant system is 
primitive and under developed" and that there was a need to 
"get a handle" on the entire process for Federal assistance. 

The bill passed the House and Senate by voice vote •. 

Summary of s. 1437 

fategories of assistance. S. 1437 would establish three 
categories of legal instruments \vhich Federal agencies 
would be required to use for certain arrangements with 
outside entities. 

(1) Procurement contracts, to be used when the principal 
purpose of the legal instrument is the acquisition of property 
or services for the direct benefit or use of the Federal 
Government, or when an agency determines that a procurement 
contract is appropriate. 

, 
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(2) Grant agreements, to be used when the instrument 
is to reflect a relationship the principal purpose of which 
is to transfer money, property, or services to a recipient 
in order to accomplish a public purpose and when no sub
stantial involvement is antiqipated between the Federal 
agency and the recipient during the performance of the 
activity. 

(3) Cooperative agreements, to be used whenever the 
principal purpose of the relationship is the same as that 
specified above in the case of a grant agreement, but when 
substantial involvement is anticipated between the Federal 
agency and the recipient-.-

The bill would authorize the use of all these types of 
relationships by each agency presently authorized to use 
any one of them, unless the agency is specifically 
prohibited by statute from using any one of them. A 
grant or cooperative agreement would not include 11 any 
agreement under which only direct Federal cash assistance 
to individuals, a subsidy, a loan, a loan guarantee or 
insurance is provided. 11 

Agencies would also be authorized to vest title to tangible 
personal property in nonprofit institutions of higher 
education and certain other nonprofit institutions when the 
property was purchased with funds, under any of the three 
relationships, used for the conduct of basic or applied 
scientific research at such institutions. 

Study. Another major provision in the bill would require 
the Director of OMB, in consultation with Federal agencies, 
State and local governments, Congress, GAO, recipients of 
Federal assistance and members of the public, to undertake 
a study which would (1) 11 develop a better understanding of 
alternative means of implementing Federal assistance pro
grams ... ~~, and (2) 11 

••• determine the feasibility of develop
ing a comprehensive system of guidance for Federal assistance 
programs. 11 

The report on the study would have to be submitted within 
two years of the date of enactment of this bill. The report 
would include, among other requirements, recommendations-for 
changes in the provisions of this bill described above, if 
such changes were deemed appropriate as a result of the study. 

/...::; 
.~ 
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Other provisions. The bill would also: 

-- repeal, one year after the date of enactment, the Grants 
Act of 1958; 

provide that its provisions would not render void or 
voidable any contracts, grants, or cooperative arrange
ments existing or entered into up to one year after the 
date of enactment; 

4 

provide that a single relationship (i.e., grant, contract 
or cooperative agreement) between the Federal Government 
or a recipient would not be required in a jointly funded 
project if different relationships would be appropriate 
for different components of the project7 and 

authorize the Director of OMB to except individual 
transactions or programs from the application of the 
provisions of the bill for a period ending 180 days 
after Congress receives the OMB study described above 
(a point in time that could be 2 1/2 years from the 
date of enactment) • 

Agency VievlS 

Several of the agencies which eit.her recommend approval of 
or have no objection to S. 1437 indicate continuing reser
vations with the bill's provisions (e.g., the Department 
of Labor, Energy Research and Development Administration and 
Environmental Protection Agency). 

Certain agencies noted in their attached views letters 
that they anticipate being exempted from the bill's 
mandates either under authority of other statutes or by 
the bill's waiver provision when concurred in by the 
Director of the Office of Management and Budget (i.e., 
the National Aeronautics and Space Administration, 
Department of r.abor, and National Science Foundation) • 
None of these agencies viewed the administrative incon
venience that would result from implementing the bill's 
provisions as sufficient to warrant a veto. 

' 
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However, the Department of Health, Education, and Welfare 
(HEW), and the Departments of Agriculture {USDA} and Treasury 
recommend that the bill be disapproved; the Department of 
Defense (DOD) opposes the bill, and the Department of 
Transportation (DOT}, while deferring to other agencies, 
lists a number of provisions in the bill which it believes 
are "inconsistent and impractical." 

The major objections raised by these agencies are summarized 
below for your consideration: 

The criteria provided in the bill to determine whether 
or not a contract, grant or cooperative agreement 1s 
to be used are inadequate. For example, HEW states 
that the basic criterion by which to distinguish 
between procurement agreements and assistance relation
ships (i.e., whether the object of the instrument is 
a matter of direct benefit or use to the Federal 
Government) is insuf ient; "the distinction to be 
derived between cooperative agreements and ordinary 
grants (i.e., substantial involvement) is also of 
questionable utility." 

Establishing statutory criteria to govern the selection 
of the form of Federal assistance would impair the 
flexibility necessary in administering Federal research 
programs. In this regard, DOD states: ur.rhere are 
problems of definition which we 1 will not allow 
us to continue the use of grants with universities 
for research of benefit to the Department of Defense ..• 
There are currently about 950 Department of Defense 
active grants with 150 institutions for a value of 
950 million dollars. Changing a program of this 
magnitude to a contract operation would require a 
significant increase in administrative workload and 
a corresponding decrease in the manpower available for 
technical effort." 

Statutorily mandating major changes in the Federal 
assistance admi?istrative processes should be preceded, 
not succeeded, by a complete study of these processes. 
{USDA) 

' 
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Legislation is unnecessary for uniformity and standard
ization of Federal assistance procedure. The criteria 
and procedures mandated in s. 1437 may interfere with 
and delay ongoing administrative efforts to achieve 
the same objectives. (Hm·n 

Recommendation 

The objective sought by this legislation is laudable -- to 
clarify and rationalize the use of the legal instruments 
for Federal acquisition of property and services from, and 
assistance to a variety of recipients. We believe, however, 
that the rigidity and artificiality in the categories of 
assistance that would be established by the bill could 
constrain most Federal agencies in carrying out their 
missions in an efficient, effective, flexible, and sensible 
manner. Specifically, we believe the enactment of any 
legislation which would impose statutory criteria for 
choosing contracts, grants, or cooperative agreements is 
unwise at this time on the following grounds: 

No matter how careful the drafting, an omnibus bill to 
force thousands of transactions into one of three 
categories might impair needed programmatic flexibility 
and could divert too many work hours into fitting pro
grams into legislative definitions. 

In view of the extremely complex and changing nature of 
Federal assistance programs, categories of assistance 
relationships should be left to the Executive branch 
to determine and implement. 

Cooperative agreements, as used now in actual practice, 
do not all fit the proposed definitions of the bill. 

There are instances in research programs where it may be 
difficult to distinguish between procurement and 
assistance. 

6 
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The development of a comprehensive system of gu~dance 
cannot be a one-shot effort. Instead of a requ1re
ment for a 2-year study, OMB should carry out this 
responsibility on a continuing basis and make 
periodic reports to Congress. 

7 

Further, considerable work has already been done by OMB and 
other agencies in this area. In December 1975, an inter
agency group, chaired by OMB, completed its study of the 
distinctions between contracts, grants, and other types of 
agreements. That study has been reviewed by other Federal 
agenc , public interest groups, and other interested 
associations and groups. The comments received confirmed 
our general support for the objectives of the bill, but 
also lead us to conclude that legislation, such ass. 1437 1 

was not necessary or desirable. 

We have issued a Federal management circular which covers 
standard application forms and administrative requirements 
for federal assistance programs. A recent mm circular 
establishes uniform administrative requirements for 
hospitals, universit s and nonprofit grantees. Finally, 
we have under development another o.r.m circular to establish 
Government-wide criteria for distinguishing between procure
ment and assistance transactions. 

Such OMB circulars can be amended in response to new and 
changing requirements in administering Federal assistance 
programs; S. 1437 would lock us in to certain categories 
for some period of time. 

In su~mary, legislation to implement distinctions between 
and among assisJcc>.nce and procurement relationships is not 
essential and could well lead to greater difficulties. 
The categories of assistance contained in the bill are not 
well defined and cannot provide the guidance necessary to 
improve the administration of Federal programs. 

·. 
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Accordingly, we recommend that you withhold your approval of 
S. 1437. A proposed memorandum of disapproval is attached 
for your consideration. 

Enclosures 

(Signed) PAUL H. O'NEIL[ 

Paul H. O'Neill 
Acting Director 

/{:,~r-·2;-:,~~~,.., 
{ ·.> ';''j 

, 
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THE WHITE HOUSE 

ACTION MEMORANDUM WASIIINGTON LOG NO.: z ... ~ 
~= October 19 

Time: 
945pm 

~CTION: Paul Leach cc (for information): Jack Marsh 
Max Friedersdorf 
Steve McConahey 
Bobbie Kilberg 
Robert Hartmann 

Dick Parsons Ed Schmults 
Mike Duval 

FROM THE STAFF SECRETARY 

DUE: Da~: October 20 Time: noon 

SUBJECT: 

S.l437-Federal Grant and Cooperative Agreement Act, 1976 

ACTION REQUESTED: 

--- For Necessary Action __ For Your Recommendations 

-- Prepare Agenda and Brie£ -- Draft Reply 

_2L_ For Your Comments --Draft Remarks 

REMARKS: 

please return to judy johnston,ground floor west wing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

I£ you have any questions or if you anticipate a 
delay in submitting the required material, please 
.... 1..,..-.'h~~~ H.n Q~~tt Q .. ~-.. •--· :--.. -1:- ... 1 •• 

~· .. c:, ....• on 
. ' .. "+ 
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MEMORADUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

October 20, 1976 

JUDY JOHNSTON 

STEVE McCONAHEY ~ 
s. 14 37 
The Federal Grants and 
Cooperative Agreement Act 

S. 1437 is strongly supported by those advocating reform in 
the intergovernmental system, particularly the National 
Governors' Conference and the National Association of Counties. 
These groups believe that a strong Federal directive is needed 
in our ~non-system" of intergovernmental relations. 

According to testimony presented by NACo, this bill symbolizes 
a positive step toward standardizing the operations of Federal 
grant distribution. They believe that the bill would not 
only clarify the roles and responsibilities to be assumed at 
each level but also would enable local governments to use 
their resources more efficiently without unnecessary federal, 
administrative requirements. NACo also endorses the proposed 
OMB study of Federal assistance programs. 

The National Governors' Conference has also forwarded their 
endorsement of this bill. 

I concur with the objectives of this bill. I will accept 
the reasons for disapproval only if we are convinced that 
OMB has made real changes as a result of their studies thus 
far. Just because OMB has studied this issue does not mean 
that they have done anything about it. 

, 



MEMORANDUM OF DISAPPROVAL 

I am withholding my approval from S. 1437, the Federal 

Grant and Cooperative Agreement-Act of 1976. 

This legislation has a laudable goal -- to clarify and 

rationalize the legal instruments through which the Federal 

Government acquires property and services and furnishes 

assistance to State and local governments and other recipients. 

The bill would establish three categories of legal instruments 

which Federal agencies would be required to use: procurement 

contracts, grant agreements, and cooperative agreements. 

These categories would be defined according to their different 

purposes. 

S. 1437 would also require the Director of the Office of 

Management and Budget to undertake a study which would 

(1) "develop a better understanding of alternative means of 

implementing Federal assistance programs •.. ", and (2) " ..• deter-

mine the feasibility of developing a comprehensive system of 

guidance for Federal assistance programs." 

The Office of Management and Budget completed a study, 

almost a year ago, of the definitions of "grant", "contract" ' 
and "cooperative agreement." That study, which has been 

reviewed by other Federal agencies, public interest groups, ,..""-:~-;~· --... 
' \ '" R ·" · .. 

~q..· "/\ 
and other interested associations and groups, confirmed '-. -:-,,', 

i ~-': ;tJ i . >j 
support for the objectives of this legislation but led to·~.:;:, .... ~ .. 

.. - / 

serious questions as to whether at this point legislation i~··..____ .. / 

necessary or desirable. 

No matter how careful the drafting, a bill which requires 

thousands of transactions to be placed into one of three 

categories will probably result, in many cases, in hampering 
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the programmatic flexibility of Federal agencies and creating 

a large number of technical difficulties for them. Federally 

supported basic research programs would be particularly 

difficult to classify in terms of the definitions in this bill. 

The Office of Management and Budget is continuing to 

work in this area with the cooperation of other Federal 

agencies. It plans to issue policy guidance to Federal 

agencies that would more clearly distinguish between procure-

ment and assistance transactions and establish better defined 

patterns of assistance relationships between Federal agencies 

and funding recipients. 

In addition, OMB has been developing more comprehensive 

guidance for assistance programs, as indicated by the recent 

circulars issued by the agency establishing uniform administra-

tive requirements for hospitals, universities, and non-profit 

grantees. I am directing OMB to continue to emphasize such 

activities. 

Subsequent modifications and refinements can be made in 

these directives when further operating experience and 

evaluation suggest they are needed. This kind of evolving 

set of activities in the Executive branch, a step-by-step 

process which learns from experience, is preferable to another 

lengthy study as required by this bill. 

In view of the extremely complex and changing nature of 

Federal assistance programs, I believe that Congress should not 

legislate categories of Federal assistance relationships, but 

;,:·;;"· 
( 
N~ 

' 
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leave the number and nature of such classifications to the 

Executive branch to determine and implement. If experience 

from the kind of studies and evaluations now underway 

demonstrates that legislation is required, that experience 

would also provide a far better foundation for formulating 

legislation than we have now. 

Accordingly, I must withhold my approval of s. 1437 • 

.. ..- , 

THE WHITE HOUSE 

October , 1976 

' 



MEMORANDUM OF DISAPPROVAL 

I am withholding my approval of s. 1437, the Federal 

Grant and Cooperative Agreement Act of 1976. 

This legislation has a laudable goal -- to clarify 

and rationalize the legal instruments through which the 

Federal Government acquires property and services and 

furnishes assistance to State and local governments and 

other recipients. The bill would establish three cate

gories of legal instruments which Federal agencies would 

be required to use: procurement contracts, grant agreements, 

and cooperative agreements. These categories would be de

fined according to their different purposes. 

S. 1437 would also require the Director of the Office 

of Management and Budget to undertake a study which would 

(1) "develop a better understanding of alternative means 

of implementing Federal assistance programs ••• ", and 

(2) " ••• determine the feasibility of developing a compre

hensive system of guidance for Federal assistance programs." 

The Office of Management and Budget completed a study, 

almost a year ago, of the definitions of "grant", "contract" 

and "cooperative agreement." That study, which has been 

rev~ewed by other Federal agencies, public interest groups, 

and other interested associations and groups, confirmed 

support for the objectives of this legislation but led to 

serious questions as to whether at this point legislation 

is necessary or desirable. 

No matter how careful the drafting, a bill which re

quires thousands of transactions to be placed into one of 

three categories will probably result, in many cases, in 

limiting the flexibility of Federal agencies in administering 

their programs and creating a large number of technical 

difficulties for them. Federally supported basic research 

programs would be particularly difficult to classify in 

terms of the definitions in this bill. 

, 
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The Office of Management and Budget is continuing to 

work in this area with the cooperation of other Federal 

agencies. It plans to issue policy guidance to Federal 

agencies that would more clearly distinguish between procure

ment and assistance transactions and to better define patterns 

of assistance relationships between Federal agencies and 

funding recipients. 

In addition, OMB has been developing more comprehensive 

guidance for assistance programs, as indicated by the recent 

circulars issued by the agency establishing uniform adminis

trative requirements for hospitals, universities, and non

profit grantees. I am directing OMB to continue to emphasize 

such activities. 

Subsequent modifications and refinements can be made in 

these directives when further operating experience and evalua

tion suggest they are needed. Such an evolving set of 

activities in the Executive branch, a step-by-step process 

which learns from experience, is preferable to another lengthy 

study as required by this bill. 

In view of the extremely complex and changing nature of 

Federal assistance programs, I believe that Congress should 

not legislate categories of Federal assistance relationships, 

but leave the number and nature of such classifications to 

the Executive branch to determine and implement. If experience 

from the studies and evaluations now underway demonstrates 

that legislation is required, that experience would also 

provide a better foundation for formulating legislation 

than we have now. 

Accordingly, I must withhold my approval of s. 143.7. 

THE WHITE HOUSE, 

, 
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SENATE { REroBT 
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OF 1915 

AUGUST Z7, 1976.-0rdered to be printed 

1\Ir. CHILES, from the Committee on Government Operations, 
submitted the following 

REPORT 
[To accompany S. 1437] 

The Committee on Government Operations, to which was referred 
the bill (S. 1437) to distinguish Federal grant and cooperative agree
ment relationships from Federal procurement relationships, and for 
other purposes, having considered the same, reP.orts favorably thereon 
with amendments and recommends that the bill as amended do pass. 

On page 1, line 4, strike out "1975"." and insert "1976". 
On page 7, between lines 9 and 10, add the following: 

(c) The authority to make contracts for the conduct of 
basic or applied scientific research at nonprofit institutions of 
higher education, or at nonprofit organizations whose primary 
purpose is the conduct of scientific research shall include dis
cretionary authority, when it is deemed by the head of the 
executive agency to be in furtherance of the objectives of the 
agency, to vest in such institutions or organizations, without 
further obligation to the Government, or on such other terms 
and conditions as deemed appropriate, title to equipment or 
other tangible personal property purchased with S'Uch con
tract funds. 

On page 7, line 20, after the word "with" insert "and to the extent 
practicable, involve". 

I. PURPOSE AND S'L"MMARY OF THE ACT 

The Federal Grant and Cooperative Ap:reement Act of 1976 is an 
initial step to eliminate ineffectiveness and waste resulting from con
fusion over the definition and understanding of legal instruments used 
to carry out transactions and reflect basic relationships between the 
Federal Government and non-Federal entities. 

(1) 
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While approximately one-third of the Federal budget is~ll~cated 
throtl,gh outlays in procurement· contracts and grants, no ·um:form 
statutory guideline exists to express the sense of Congress on when 
executive agencies should use grants rather than contracts: The re
quirements contained in the bill are intended to prevent certau?- abuses, 
clarify some of the confusions, and reorder inconsistent practices that 
have resulted from this lack of central guidance. . 

The bill establishes criteria. :for selectin~ the appropna~e .class of 
legal instruments to achieve standard tertrinnology an4 use by execu
tive agencies, and thereby facilitateTh better understa~dmg of the ro.les 
and responsibilities of the parties. While it does not dictate the specific 
terms or conditions that should be placed _on types of contr~cts, grants, 
or eooperative agreements, :f.or the first time It would requ~re that. the 
choice and use qf legal instruments reflect .the type of basic relatiOn
ship expected between tne Federal government and non-Federal 
parties. . . . . The bill authonzes executive agenCies to en~r mto contr~ts, gra;nt 
agreements,or.eooperative agreements. It also Imposes O()llSI~tent dis
cipline in the selection and use of these instruments by executive agen
cies by requiring that their' use reflect basic Federaljnon-Feder~l rela
tionships. Maximum practi~al comp~tition in the a;ward of allmstrn-
ments is encouraged. : · ·· . . 

The bill also gives uniform discretionary. authonty to vest title to 
equipment or other tangible petsonal property when purchased by 
recipients with grant or cooperative agreement :funds. . . . . . . . 
Au~hority to make contracts. fo:r: th~ conduc~ of baroc or_ apphed 

smentlfic rese11rch at nonprofit mstitut10ns of h1gher education or at 
. nonprofit organizations whose primary purpose is the conda6t of sush 
research will include the same discretionary authority to vest t1tle m 
recipients, · · . . . · .· . : 

The bill requires a comprehensive 2-year s~udy to (a) exammealter
native means of implementing Federal asrostance programs 'and (b) 
determine the. feasibility of developing a. comprehensive ·system of 
guidance for the use of grants, cooperative agreements, and other 
forms of assistance in carrying out Federal. assistance pr?grams. ~he 
study would include development of an outlme and a detail~ descrrp
tion of .the basic characteristics of a central system of guidance for 
Federal assistance programs, as well as a plan for developing such a 
system. Statutory changes or additions t? this hill as may be deemed 
appropriate would also be addressed by this study. 

To insure that the legislation does not unintentionally. interfere with 
existing programs, the bill contains the following prov.i.sion.s: 

(1) Any existing legal Federal/non-Federal arrang-ement, or 
one entered into up to 1 year after enactment, would not be 
affected: · . . 

(2) Nothing in the hill requires the establishment of a single 
relationship .between the Federal Government and a State or local 
government, or other recipient, on a jointly funded proj~ct. in
volving funds from more than one program or appropriation, 
where different relationships would otherwise be appropriate for 
different components of a project; and . · . 

(3) The Director of OMB would be authorized to exempt m
dividual transactions or programs of any executive agency from 

• 
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the ·provisions of the hill . .This a.~~()rity would expire 180 days 
after the report of the mand;ate4 ~tudy is received by Congress. 

SUPPORT FOR S. 14 3 7 

A similar bill, .s. ?5~4 passed the Senate unanimously during the 
93d Congres;;;. Th1s b1lliS supported by the following organizations· 

American· ~ar Association; National Governors Conferen~e • 
State of Flor1.da; Commonwealth of Virginia· Commonwealth 
of Penn~ylvama; State of Michigan; State of Minnesota; Ameri-
0n N atwnal ~~d. Cross; American Road Builders Association, 

ontrac,tors DIVISion;. Boy Scouts of .America; Camp Fire Girls; 
The Ch~ld Welfare League of Amenca, Inc.; Council of Jewish 
Feder!lt10ns and. Welfare :~funds; Family Service Association of 
A!fienca; General. Acc~mntmg Office: Girl Scouts of the U.S.A.· 
Girls Clubs of Amen~a; Good vVill Industries of America; 
K~R~-TV, South;west Te~as; }fcGraw-Hill, Inc., Nationa] As: 
soma~10n of Counties; National Association of Life Scienoos In
dustnes;. N !1-tional Association for Mental Health; Stanford Re
sfarch;Institute; University of Tennessee· National Association 
oB State :Budget <?fficers; National !3oard 'of YMCA's; National 
oar~ .of YW9A s of U.S.A.· National Conference of Catholic 

.. \Jharlties; Nat~onal Council ofProfessional Services Firms; Na
tNIOfl!tl Federati~n of Settle!fients an~ ~eighborhood ·.Centers; 

atwnal Secunty. Industnal Associatlim; N atiQllal . Urban 
LeS ag:te; The Salv;atwn Army; Travelers Aid International Social 

emce of Amenca; and United Way of America . 

II. LEGISLATIVE HISTORY 

. The provisi<tns of S. 1437 are substantially based on recommenda
tions F-1 and F-2 of the report submitted to the Congress in Decem
ber 1972 !>Y the Commission on Government Procurement after a 21A 
year rev1ew of. Federal spending practices. The Commission wa~ 
created by Pubhc Law 91-129 in November 1969 to study and recom
mend. to Congress methods "to promote the economy efficiency and 
eG:ffectlveness" of procurement by the executive branch' of the Federal 

overnment.t 

BASIS FOR THE COMMISSION'S RECOMMENDATIONS F-1 AND F-2 

'1;hirteen study groups were organized by the Coromissionto studv 
des1gnated parts of the procurement process. As the Commission's 
study progra:m proceeded, grant-type activities clearly inpinged on 
p_rocurement 1ssu~s. Because ?f the importance of Federal grant activi
ths end th~ ~owmg uncertamty of their relationship to procurement, 
t e oromtss1on chartered a grants task force to continue an analysis 
of the grants area. · · · 

Th~' original purpose.o:f th~ revie:v U!ldertaken by the task force was 
to gam an understandmg of the Significance of the iriterchano-eable 
use of grant.s and contracts and the extent to which procurementrules 
and regulatiOns are or should be applied to grant-type •assistance. As 

1 The Report of the Commission on Government Procurement. vol. I, "P·.. v11-vUt, 
December 1972. ' "' 
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data on Federal grant-type programs were examined, the focus was 
enlarged to include questions such as: . . . 

What is the nature of the grant-type relatwnsh1ps that ex1st 
between the Government and the recipient~ 

Can and should grant-type assistance be distinguished from 
procurement~ 

Can the confusion which seems to beset grant-type programs 
be reduced by giving relationship-based definitions for Gove~n
ment-wide use to terms such as contract, grant, and grant-m
aid~ 

The task force efforts, coupled with findings of the other study 
groups, led to the Commission's recognition of critical problems 
and two recommodations to deal with them. 

Recommendation F-1 of the Commission's report reads: 
Enact legislation to (a) distinguish assistance relationships 

as a class :from procurement relationships by restricting the 
term "contract" to procurement relationships and the terms 
"grant," "grant-in-aid " and "cooperative agreement" to. assist
ance relationships, and (b). authorize the ge:t;teral .use of mstru
ments reflecting the foregomg types of relationships. 

Recommendation F -2 of the Commission's report reads : 
Urge the Office of Federal Procurement Policy to undertake 

or sponsor a study of the feasibility of developing .a system _of 
guidance for Federal assistance programs and penodiCally m
form Congress of the progress of this study. 

EXECUTIVE BRANCH CONSIDERATION OF RECOMMENDATIONS 

After the Report of the Commission on Government Procurement 
was transmitted to Congress in December 19i2, separate interagency 
task groups were convened by the exe~utive branch to review the 
Commission's F -1 and F -2 recommendatiOns. 

Reports favorable to both recommendations were issued by the 
task groups. The F-1 Task Group report was issued on September 19, 
1973: 2 the F -2 Task Group report was issued on March 1, 197 4. 8 

These reports represented the first stage of review needed :for formal 
executive branch positions on the recommendations. On June 23, 1975 
notice was given that the executive branch had formally accepted 
the Commission's F -1 and F -2 recommendations. 4 

93d Oongr'ess, Bills Introdli.wed, HCYUse of Representatives 
Legislation (H.R. 9060) to distinguish Federal procuremel}t and 

grant..tvpe assistance transR.ctions, standardize use of legal mstru
ments for procurement and grant-type -assista:nce transactions, and 
authorize use of a procurement or grant-type mRtrument, as appro
priate, was introduced in the House on .Tune 28, 1973 bv Congressman 
Frank Horton. H.R. 9060 incorporate.d recommendation F-1 of the 
Commission on Government Procurement. 

A hearin~ was held at the close of the 93d Congress, November 25, 
1974 on H.R. 9060 and S. 3514 before the Subcommittee on I...egislation 

• HenTlni!'B before the Su~mmlttee on Federal Spending Practices. Effielt>ney nn<'l 
Onpn GovPrnment and the Subeommittee on Int~>rl!'overnmPntal RPl~ttlon• of }hA_ <":!5-
mlttee on Government Opt>rations on s. 1437, 94th C'ong .. 2d S!'SS., Mar. 28 an prJ • 
1971! Yl. 221. 

8 11Jfd, p. 280. 
• !bUJ, p.'l.12. 
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and :Military Operations of the Committee on Government Operations 
but neither bill was reported by the subcommittee. 

Legislation to create an Office of Federal Procurement Policy (H.R. 
9059) was also introduced by Congressman Holifield, :for himself and 
Congressman Horton on June .28, 1973. Section 14 of H.R. 9059 em
bodied recommendation F -2 o:f the Commission on Government Pro
curement. H.R. 9059 was the subject of 6 days of hearings before the 
House Legislation and Military Operations Subcommittee, July 11, 
12, 16, 17, 20, and 30, 1973. 
93d Congress, Bills Introduced, Senate 

S. 3514, The Federal Grant and Cooperative Agreement Act of 1974, 
was introduced by Senator Chiles for himself and Senators, Roth, 
Muskie, Gurney, and Brock on May 20,1974. S. 3514 embodied recom
mendations F-1 and F-2 of the Commission on Government Procure
ment. Hearings on S. 3614 were held jointly by the Ad Hoc Subcom
mittee on Federal Procurement and the Subcommittee on Intergovern
mental Relations of the Government Operations Committee on June 25 
and 27 and July 10 and 18, 197 4. 

On September 24, 197 4, the Government Operations Committee 
unanimously approved an amendment in the nature of a substitute bill. 
The report of the committee was ordered printed on October 1,6 On 
October 9, 1974, S. 3514 passed the Senate without dissent. 
9J,.th Oongre88, Bill8 Introduced, Senate 

S. 1437, The Federal Grant and Cooperative Agreement Act of 1975, 
was introduced on April15, 1975 by Senator Chiles and is cosponsored 
by Senators Weicker, Nunn, Brock, Roth, Muskie, Glenn, Moss, Percy, 
Hart of lfichigan, Hartke, Hathaway, and Tunney. 

S. 1437 is essentially a reintroductiOn of 93d Congress'S. 3514. To 
update the legislative record, hearinW3 on S. 1437 were held jointly by 
the Subcommittee on Federal Spendin~ Practices, Efficiency, and Open 
Government and the Subcommittee on lntergovernmental Relations of 
the Committee on Government Operations on Mareh 23 and April 5, 
1976. On Au~st 3, 1976 the Committee on Goverment Operations 
reported the bill as amended. 

III. NEED FOR LEGISLATION 

In its 1974 Report on S. 3514, the Federal Grant and Cooperative 
Agreement Act of 1974, the Committee on Government Operations 
noted the need for the legislative action contemplated by S. 1437.6 

The need for this legislation has grown rather than diminished in 
the 21 months that have passed. Federal procurement outlays now 
amount to some $70 billion a year. Federal grants to State and local 
go':ernm.ents alone will exceed $60 ~illion in fiscal year 1977, a total 
whiCh w1ll refle,ct an annual average mcrease of 14 percent since 1967,'1' 
'When grants to non-governmental institutions such as nonprofit or
ganizations, universities, and individuals are added to these figures 
the growth is even more apparent. · ' 

• !l!ld Coni!'., 2d sesa., ReiJ()rt No. 93-1239. 
•Ibid .• p. 6 
' Special Analysis 0, Budget of the United States, fiscal year 1977. 

S.Rept.94-1180----2 
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No uniform statutory guideline exists to express the sense of Con
gress on when executive agencies should use grants rather than con
tracts. The confusions, inconsistent agency practices, abuses~ and w~ste 
that have resulted from this lack of central guidance are mcreasmg. 

The committee's work on this legislation has revealed examples of 
abuses and wasteful practices in addition to those detailed in its rel?ort 
on S. 3514. Data provided by the Department of Health, EducatiOn, 
and Welfare demonstrated that HEW issued about three grants for 
each contract over the course of one fiscal year. But in June that ratio 
jumped to 7 to 1 while total outlays in grants and contracts exploded 
800 percent, from an average of $300 million per month to over $2.4 
billion in June alone. With the lack of congressional guidance and un
der circumstances such as these, the potential for the misuse of grants 
is enhanced. 

HEW has also acknowledged that agencies use grants to obtain 
goods and services in direct support of agency operations. Specifically, 
grants are being used instead of procurement contracts to obtain con
sulting studies, technical assistance, collect data, perform surveys, 
studies and training programs for agencies. These practices allow 
agencies to avoid the competitive requirements of the procurement 
system., 

Failure to distinguish between procurement and assistance relation
ships has also led to unnecessary red tape and administrative require
ments in grants. The Department of Labor, for example, has ceased 
managing some of its manpower programs to State and local govern
ments as procurement contracts and now manages them as grants. 

Another specific example of the administrative chaos and headaches 
which present confusion over "grants" and "contracts" creates among 
local governments was provided by the National Association of 
Counties. . 

MetropoEtan Dade County in Florida receives approximately $250 
million in Federal assistance ea,ch yel\r. Recently, the county was re
quired by a Federal agency to submit a listing of all.handicapped per
sons. :employed in programs receiving financial assistance through 
Federal contracts. A new Federal law requires a separate affirmative 
action program on all Federal contracts. The county's staff spent sev
eral months of calls and letters to Federal officials asking what Federal 
assistance was through contacts. The Federal officials could not tell 
them .. The wasted money and effort spent as a result of the confusion 
was still continuing at the time of the testimony. . ·· .• · 

The need tomake the Federal ::tssistance system rational and under
standable was accentuated by the testimony on S. 1437. The need for a 
governmentwide system of guidance for Federal assistance programs is 
analogous to the need for the Office of Federal Procurement Policy for 
procurement. · 
· The primaxy concern is to "get a handle" on the entire process for 

Federal assistance and to promote better understanding, guidance, and 
control. Compared to the Federal procurement system, the so-called 
"grant system" is primitive and underdeveloped. The study required 
by the b1ll should lead to additional improvements in the overall man-
agement of assistance programs. . 

It has now been over 3Yz years since the Commission on Govern
ment Procurement submitted its report to Congress recommending th~ 

,. 
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actions embodied in S. 1437. Further delay means increased costs to 
the taxpayer. 

IV. CosT EsTIMATES 

In accordance with section 252 (a) of the Legislative Reorganization 
Act of 197'0 (Public Law 91-510), the eommittee estimates that there 
will be no. expenditure of additional Federal funds required by enact
ment of S.1437. 

V. CHANGES IN ExiSTI:t'fG LAw 

In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate; changes in existing law made by the bill as re
ported, are shown as follows. Existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, and existing 
law in which no change is proposed is shown in roman: 

. TITLE. 42--THE PUBLIC HEALTH AND WELFARE, 
UNITED STATES CODE 

., 
* *· 

CHAP11!lR 16A-GRANTS FoR SurrORT OF ScmNTI:fic RESEARCH . 

[§ 1891. Authorization to ~ake grants. 
[The head ofeach agency ofthe Federal Government, authorized to 

enter into contracts for basic scientific research at nonprofit institu
tions of higher education, or at nonprofit organizations whose primary 
purpose is the conduct of scientific research, is authorized, where it is 
deemed tobe in furtherance of the objectives of the agency, to make 
grants to such institutions or organizations for the support of such · 
basic s~ientific research.] · 
[§ 1892. Same; title to equipment. 

[Authority to make grants or contracts for the cmiduct pf basic or 
applied scientific research at nonprofit institutions of higher education, 
or at nonprofit organizations whose primary purpose is the conduct of 
scientific research, shall include discretionary authority, where it is 
deemed to be in furtherance of the objectives of the agency, to vestin 
such institutions or organizations, without further obligation to the 
Government, 'Or. on such other terms and conditions ·as the :agency 
deems · priate, title to equipment purchased with such grant or 
contract ds.] 
[§1893. Arirlualrepod to Congress; eon tents. . . 

[Each agency or department of the Federal Government. exercising 
authority granted by this chapter shall make an annual report on or 
before.Ju,n~30th of each year to the appropriate committees of both. 
~ouses of Congress. Such report shall set forth therein, for the preced
mg year, the number of grants made pursuant to the authority pro
vided in section 1891 of this title, the dollar amount of such grants, 
and the institutions in which title to equipment was vested pursuant to 
section 1892 of this title.] · 

v"!. SEcTioN-BY-SEcTioN ANALYsis oF THE BILL 

Section 1 states the short title of the bill, the "Federal Grant and 
Cooperative Agreement Act of 19'16." 
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FINDINGS AND PL'"RPOSE 

&ction 2(a) states that there is a need to distinguished Federal 
:assistance relationships from Federal procurement relationships and 
thereby st!lndardize usage and .clari~y the meaning of legal mstrn
lnents whiCh reflect such relatiOnshiP-s; that uncertamty as to the 
ID!'laning of such terms as "contract,"' grant," and "cooperative agree
ment" and the relationships they reflect causes operational inconsist
encies, confusion, inefficiency and waste for recipients of awards as 
well as for executive agencies; and that the Commission on Govern
ment Procurement has documented these findings and concluded that 
a reduction of the existing confusions, inconsistencies, and inefficiencies 
is feasible and necessary through legislative action. 

These findings derive from wo.rk of the Commission on Government 
Procurement and can be specifically found in the Commission's report 
on Federal grant-type assistance programs/1 As stated in the report, 
the Commission discovered that Federal grant-type activities are a 
vast and complex collection of assistance programs, functioning with 
little central guidance in a variety of ways that are often inconsistent 
even for similar programs or projects. This situation gives rise to in
appropriate practices by Federal agencies, including the use of grants 
to avoid competition and certain requirements that apply to procure
ment contracts. 

The remaining provisions of the bill give statutory expression to 
the initial steps needed.to correct the problems in Federal grant-type 
activities described by the Commission. 

Section 2 (b) says that the purposes of the bill are : to characterize 
Federal/non-Federal relationships in the acquisition of property and 
services and in the furnishing of assistance by the Federal Government 
so as to promote a better understanding of Federal spending and help 
eliminate unnecessary administrative requirements on recipients of 
Federal awards; to establish governmentwide criteria for the selec
tion of appropriate legal instruments, a clearer definition of the rela
tionships they reflect; and a better understanding of the responsibili
ties of the parties: to promote increased discipline in the selection and 
use of contracts, ·~rant agreements, and cooperative agreements; to 
encourage competition, as appropriate, in the award of contracts, 
grants, and cooperative agreements; and to require a study of Federal/ 
non-Federal relationships in Federal assistance programs that should 
lead to the development of a comprehensive system of guidance for 
Federal assistance programs. 

This legislation will provide an initial framework for improvement 
of Federal assistance activities and increased discipline and order to 
over $65 billion expended annually throuQ:h these activities. Use of 
this framework to establish the desired reltionships between the Fed
eral Government and its recipients will result in more careful delinea
tion of respective responsibilities, greater acceptance of respective 
roles, and more effective performance. 

DEFINITIONS A:!>."t> EXCLUSIONS 

Section 3 defines "State government," "local government." "other 
recipient," and "executive agency," and qualifies the terms "grant or 

• Op au. Report of the Commission, vol. 3, pp. 153-175. 

9 

?oo.pe_rative agre~~ent" to exclude direct Federal cash assistance to 
mdiVIduals, subsidies, loans, loan guarantees or insurance 

Tht "th .. " ' . e erm o er recipient means any person or recipient other th 
8: State or loc~l government, who is authorized to receive Federal :~ 
s1stan2e, and m~l~1de~, ~nJ; charitable or ~ucational institution. The 
term other ree1p1e~t 1s mtended as an mclusive term that does not 
ex~lude any otherWI~e. authoriz~d a?d legitimate recipient of Federal 
assistance .. Th~ proVI~Io~s ?f this b1ll do not restrict the eligibility of 
any orgam~atwn or IndiVIdual to receive a Federal contract grant 
or cooperative agreement. ' ' 

The. ter:n "executive agency" serves to delineate the applicability of 
the criteria for the use of types of contracts grants and cooperative 
agre~ments s~t fort~ in sections 4, 5, and 6, ~nd of the authorizations 
proVId~d. for m sectiOn 7. The U.S. Postal Service and the Postal Rate 
C?mmiSSH?n were removed from the original bill to make it consistent 
Wlth Pubhc Law 93-400, the Office of Federal Procurement Policy Act. 

The use of ~· g~ant agreeme~t or cooperative agreement, for the 
p~rposes ~f this bill, excludes 41rect Federal cash assistance to indi
viduals. D1rect Federal cash as_sistance is fi?~ncial assistance provided 
~y th~ ¥ederal Gov~rnment directly to ehg~ble beneficiaries without 
ImJ?OSitlon of spendmg restrictions on the recipient. Other types of 
~Istance n<!t ?overed by the requirements of sections 4, 5, and 6 of the 
bill are subsidies, loans, loan guarantees and insurance. 

USE OF CONTRACTS, GRANTS, AND COOPERATIVE AGREEMENTS 

Section 4, 5, and 6 set forth the criteria that require the use of either 
a type of procurem~nt contract, grant agreement or cooperative agree
me~t. as the legal mstrument behyeen the Federal Government and 
ree1p1ents of F.ederal awards. The m~nt of thest;, sections is to require 
that t!telegalinstruments employed 111 transactiOns between Federal 
agenmes and no~-Ifed~ral recipients of awards reflect the basic char
acter of the relatlonsh:ps e~tablished. The exact terms, conditions, and 
cla~ses that a;re contamed m these type of instruments are not neces
sarily determ111ed by these criteria. 
. These sec.tions identify the following three basic relationships found 
111 transactiOns ~etween Federal agencies and recipients of contract 
and, Federal ass1stance awards: 

. (1) The principal purpose of the relationship is the acquisi
ti?n, by purchase, lease, or barter, of property of services for the 
d1rect benefit or use of the Federal Government. This is Federal 
purchase for Federal use. 

(2) (a) The principal purpose of the relationship established is 
the trR!ls!er of money, P.roperty, services, or anything of value to 
th~ recipient to accomplish a_pu~lic purpose of support or stimu
latiOn and (b) no substantial 111volvement occurs between the 
Fe~eral agency and the recipient dm·inO' performance of the 
actiVIty. '"' 

(3) (a) The principal purpose of the relationship established is 
the tra!ls!er of money, P.roperty, services, or anvthing of value to 
tht:; reCipient to accomp.hsJ:. a public purpose of" support or stimu
lation and (b) sub~t~nt~al 111yolvement occurs between the Federal 
agen~y and the ~ee1p1en~ durmg performance of the activity. 

Accordingly, the bill proVldes that: 
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( 1) A type of "contract" be used in the first relationship 
described above. 

(2) A t;r'Pe of "grant agreement" be used in the second situa
tion ill whiCh passive or no substantial agency involvement occurs 
during[erformance. • , • . 

(3) type of "cooperative agreement' oe used 111 the thud 
situation in ·which active or substantial agency involvement occurs 
during performance of the assisted activity. 

Certain points concerning the me?-n~ng and intent of t):le~e tl~ree 
sections should be made. The CommiSSIOn recommended distmgmsh
ing between "grant" and ''grant-in-aid" by restricting the term "grant
in-aid" to transactions with units of State and local government. The 
. Executive Branch Interagency Task Force reviewing this Commission 
recommendation explored alternatives to a separate definition of 
"grant-in-aid" and concluded that a productive solution would be to 
discard the term "grant-in-aid" in favor of the term "grant." This 
legislation embodies that change. . · . 

The phrases "type of procurement contract," "type of gran~ agre_e
ment," and. "type o£ cooperative agreement" are used respectively m 
sections 4, 5, and 6. The term "type" recognizes that agencie:;; may em
ploy different types o£ contracts, grants, and cooperative agreements. 
As examples, "plaruiing grants," "facilities construction grants," 
"formula grants," and "project grants," are all type$ of.gral).ts that 
reflect grant relationships. "Training (cooperative) agreements," ''re
search (coo,ferative) agreeinents," and "demonstration (CQoperative) 
agreements are examples of types of cooperative agreements that re
flect cooperative agreement relationships: It is expected>that, .as are
sult of the study envisioned by section 8, the executive branch will is
sue directive& to ·assure that all executive agencies use sttmdard termi-
nology to designate the same basic relationships. · ' · · 

Subsection 4(2) reads, "whenever an executive ageney 'determines in 
a specific instance that the use of a contract is approprmte." This sub
section accommodates situations in which an agency determines that 
specific public needs can be .satisfied best by using the procurement 
process. For example, subsection 4(2) would cover the two-step situa
tion in which a federal agency may procure medicines which it then 
"grants" to non-Federal hospitals. This subsection does not allow 
agencies to ignore sections 5 and 6. Compliance with the requirements 
of sections 4, 5, and 6 will necessitate deliberate and conscious agency 
determinations of the choice of instrument to be emploled. 

Subsections 5(2) and 6(2) do not attempt to define' substantial in
volvement." Guidelines on what constitutes substantial involvement 
should be developed by the executive branch. The intent is to require 
executive· agencies to make conscious decisions on the choice of in
struments and the basic relationships they reflect. In anticipation of 
governmentwide guidelines, all that is required is that the agency be 
a.ble to reasonably justify its choices. · 

The following areexamples of relationships that entail substantial 
involvement during performance. These are situations .which require 
Federal agency r,articipation because: 
, . ·Federal ' project management" or Federal program or admin

istrative assistance would be helpful due to the novelty or 
complexity involved (for example,,i:n smn~. QOnstru.cti9n, infor
matiOn systems development}, and'denionstration projects); 

.. 
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· Federal/recipient collaboration in performing the work is 
desirable (for example, in collaborative research, planning or 
problem solving); 

. Fed.eral moni.tori~g is desirable to permit specified kinds of 
directiOn or redm~ction of the work because of interrelationships 
among projects in areas .such ~s applied reEf'arch; and 

Federal mvolveme.nt IS desirable in early stages of ongoino
progra~s,_spch as Health, Education, and "\Velfare (HEW) wef. 
fare actiVIties or Law Enforcement Assistance Administration 
programs, where standards are being developed or the application 
o£ standards requires a period of adjustment until recipient capa
bility has been built . 

Th~se reasons for substant!al agency i.nvolvement during perform
ance Illustrate when substantial Federal mvolvement during perform
ance is n~~ed ~nd a typ~ of coope_rative !l-greement should be employed. 

The dtstillctiOns provided for m sectiOns 4, 5, and 6 provide a basic 
structure that expresses existing relationships between the Federal 
Government and non-Federal entities. It is a structure which will 
enable the Federal agencies to make disciplined choices and decisions 
on their roles and responsibilities and on the roles and resronsibilities 
of recipients. Terms such as "contract," "grant," and ' cooperative 
agreement" will come to mean more than they now do. 
Ta~en togeth.er, sections :4:, 5, anq 6 permit an~ require the executive 

agenmes to specifically consider the ImplementatiOn of Federal transac
tions and their . a_ggreg!l-tio~ in~o Federal P!'ograms _in ter~s of the 
framework established ill this b1ll and to achieve consistency m termi
nology. Thus, executive agencies, recipients of :Federal awards the 
Congress, and the public will to the maximum extent practicable be 
speaking the same basic lane. . · · 

The a~ncies do have the ·bility of determining whether a given 
transactiOn or class of transactions 1s procurement or assistance and. 
if !l!Ssistance, whether the transaction or class o£ tran."lactions is to he 
,associa:te~ with a type of gran~ m; cooperative agreement relationship. 
The ~lSSI?n of the agency Wlll Influence the agency's determination 
of wh1eh 1t should be. But the agency's classification o£ its transac
tions. will bec?me 'a public statement f?r public, recipient, and con
greesiOnal reVIew o£ how the agency VIews its mission its respon~i-
bilities, and its relationships wth the non-Federal secto;. ~ 

AUTHORIZATIONS 

Section 7(a) ~eclares that not':"'i~standing any other provision o£ 
law, each executive agency ·authorization by law to enter into contracts 
~rants, c~perative agreements, or similar arrangements is author~ 
1zed and dn·eoted ~o use con~rac:ts, grant ~agreements~ or cooperative 
~greements 'as reqmred by th1s bill. The purpose o£ this authorization 
1s to overCQJ11e the problem many agencies now face if their choice 
of instrument is statutorily restricted to a particular instrument. This 
authoriZ'ation will provide the executive a~rencies with needed flexi
bility in. their: efforts t? use aJ?propriate. legal instruments to refl~ct 
the. relationships established. w1th non-Federal recipients of contract, 
grant, or cooperative agreement awards. , 

If an agency is prese~tly.authorized only to enter into either con
tracts, grants, cooperative agreements, or other 'arrangements,· this 
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authorization enables that agency t<> enter into .any ot: all three types 
of agreem~nts, subject ~o the ?riteria set fo~h m sectiOns.47 5, 'and 6. 
Howeve!, If an agency 1s specifically.proscrib~d b_y a prov1s10n of la;v 
from u.smg a type of agreement, th1s authorizatiOn would not affect 
that prohibition. . . . . ~ 

This bill would affect some ex1stma p~ograll! authonzat~on statutet> 
by superseding provisions, if any, d'ealmg With the r~q_w.red ~se of 
particular instruments to implement programs. In add1t10n, .this l~g
islation would have another effect. When an agency, complymg with 
the criteria esmblished herein, changed the award mechanism for a 
particular activity from a type of grant to a type of procurement 
contract, then the procurement regulations '!ould apply. Conversely, 
when an agency changed the award moohamsm from a type of pro
curement contract to a type of grant, the regulations and statutes 
applying to procurement ~ntracts would J?-O longer apply. Th':' regu
lations and statutes applymg to transactiOns of Federal assistance 
would apply. 

The propOsed le~islation does not automatically ~ange the type of 
instrument authonzed by statute but rather a~thor1Z~ the ~ge:J?Cies to 
use other instruments if appropriate and consistent with th1s bill. The 
legislation is not intended to nor will it eliminate specifi.c p~og:a;m or 
administrative requiremen~ placed. by the Co1,1gress 11,1- mdividual 
propam statutes. It also Will not ehmmate s:pecific reqmrements ap
plymg, for exa.mple, to !Vants in such orgamc statutes .as t~e yv ork 
Hours Standards Act. Given the foregomg understa.ndmg, It IS not 
practical or necessary to identify all of the statutes which might be 
somewhat affected. 

Section 7 (b) provides discretionary authority to vest in State or 
local governments or other ~ipients title~ equipment ?r other t~n
gible personal property. Section 7 (b) contmues the special authority 
contamed in Public Law 85-934, (72 Stat. 1793; 42 U.S.C. 1891, 1892, 
1893), permitting agencies in assistance transactions to vest title to 
equipment in institutions of higher education and certain nonprofit 
organizations, and extends the authority by permitting agencies to 
vest title in other than basic research projects and to all recipients of 
grant and cooperative agreement types of assistance. 

Section 7(c) continues the authority contained in Public I. .. aw 85-
934 permitting agencies authorized to make contracts for basic or ap
plied scientific research at institutions of higher education, or at non
profit organizations whose primary purpose is the conduct o:f scientific 
research to vest title in such institutions and organizations :for equip
ment or other tangible personal property purchased with contract 
funds. 

The authorizing provisions of sections 7 (a) and 7 (b) wherein dis
cretionary authoritv is granted to the heads of executive agencies is 
not intended to proolude or inhibit the executive branch from develop
ing governmentwide executive guidance on the use and application 
o:f such authority. 

STUDY OF FEDERAL ASSISTANCE PROGRAMS 

Section 8 mandates a study of Federal assistance programs. The 
intent of section 8 is to provide a basis for further action to be taken 
to improve assistance processes. The criteria established in sections 4,. 

.. 
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5, and 6 o:f this bill are a beginning in clarifying the meaniu<r of the 
t ,, t t " " . t " l '. . t. . ' l'"'. ~n~1s con rae., gran , amt '('OOp<lrn we agreement·· an( m pro-
Vl~mg a framework of rf\lationships for government wide guidance in 
assistance programs. 

Section 8 declares that the Director of the omce of l\InnagnmPnt 
nnd Budget, in cooperation with the executive ag:cncies shall undertake 
a study and that the Director shall consult ,~·ith and to the extent 
practicable i1wolve representati,·es of the executive agencies, the Con
gress, the General Acconnting Ofllce, State and local o·ov~munents 
other reeipients, and other int~;rested Inembers of the puhllc. The list.~ 
ing o:f entities with which the Dirt>ctor shall consult and to the exteut 
pr~cticable1 ipvo!ve is intende;l to insur<' tl~at the study ii~clucle appro
pri,ate participatiOn from a w1dc rm~ge ?f mterested pnrtws. 

Seetwn 8 also declares that the obJectives of the study are to tln·dop 
a b~tter understanding of alternative means of implementing Ft'deml 
asmstance }~rcgrams, anc~ de_termine. the fcasibilit;r of developing a 
eomprehens1ve system of gUJdance for Federal assistance programs. 
The study shaH include a thorongh consideration of the findin;;.s and 
recommei1dations of the Comml8sion on Government Procu;;~ment 
relating to the development of such a system. In addition, the report 
on the study sha 11 include: (1) detailed descriptions of the nJternatin' 
means of in:plc:m~nting Federal assistance prograrns and of tl1e cir
cumstances m w1Heh the use of eaeh appears to be most desintb1e, (2) 
detailed descriptions of the basic clmmeteristics of and an outline of 
sueh a comprehensive system of guidance for 'Fedeml assistance pro
grams, the development o£ which may be determined feasible, and on 
recommendations concerning arrangements to proceed witl1 the :f'ull 
implementation of such COlllJ)rehensive system of rruidance, includin<r 

1 l . . . 0 "' 

sn~11 ac numstrativ~ or statutory changes as may be deemed appro-
pnate. Federal assistance programs to be examined hv the study in
cln?e all kinds of assistance programs and do not exch~de those tmns
actiOns such as loans, di1·ect payments to individuals, subsidies, insur
ance, and Joan guarantees that are excluded from the scope of sections 
4, 5, ancl6 of the bill. 

The requirement for thorough consideration of the findino·s and 
recommendations of the Commission on Government Procn~ement 
win insure that the Commission's previous work on and discussion of 
its F -2 recommendation will be considered in the conduct of the studv. 

The results o:f.the study shall he reported to the Committee on Gov
ernment Operations of the Senate and the House o£ Representatives 
at the earliest practicable date, but in no event later than 2 years after 
the date o:f enactment o:f the bill. This provision requires the executive 
branch to proceed forthrightly in accomplishing the study and the 
Congress to give timely attention and consideration to the study 
rt>sults. 

REPI~AI,S AND SAVINGS PROVISIONS 

Section 9 (a) repeals the act entitled "An Act to authorize the ex
penditure o:f funds through grants for support of scientific research, 
and for other purposes." This is Public Law 85-934, the "Grants Act," 
approved September 6, 1958 (72 Stat. 1793; 42 U.S.C. 1891, 1892, and 
1893). The repeal is effective 1 vear after the date o£ enactment of 
this bill. The more general authorization for the nse of grants in sec
tion 7 (a) and the authorities provided in section 7 (b) arid 7 (c) over
lap Public Law 85-934, hence the latter authorities are unnecessary. 

s. Uept. 94-1180-----a 
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N.\TIONAL GOVERNOHS CONFERENCE 

A panel tes6fiecl on behalf of the National Governors Conference. 
The panel consisted of Mr. Carl Rlnckwell, from the Florida Gov
ernor's Office; l\fr. l\fam·ice Rowe, Secretary of Administration and 
Finance from the Commonwealth of Virginia; Mr. Charles Griffiths, 
aide to the Governor of the Commonwealth of Pennsylvania; and Mr. 
.Tames Mart in, Director of State-Local Relations for the National 
Governors Conference. 

Mr. Blackwell stated that S. 1437 was a step in the right clireetion 
and that Florida was in eomplete agreement with the purposes of the 
act and the need to elarify the relationships and responsibilities of 
Federal, State, and local governments. He further stated: 

vVe feel thai the proposed study is one of the most im
portant parts of the aet, and that it offers a vehicle to consider 
the possible solutions to the total problem. Becanse of the 
substantial interest and involvement of State and local gov
ernments in the Federal/State/local partnerships, we feel 
that the involvement of State and loeal representatives should 
he substantiaL 

.Mr. Howe commented that: 

* * * many of onr operating agcneics are concerned with the 
lade of an overall frame\\~ork to standardize, simplify and 
improve the relationships between the Federal agencies and 
recipients of Federal programs. \Ve are also concerned about 
the general lack of concern at the Federal level for actually 
managing the F('deral Government and the :failure to enforce 
Execntive orders designed to simplify grant administrntion 
and Federal-State relations in generaL * * * Definition of 
the legal instrnments nsed to carry out the Federal programs 
will assist our central agency revi0w pro::rram. However, I do 
fincl the most interesting part of the bilJ to be the requirement 
:for a study of alternative means of implementing Federal as
sistance programs. This study should present the opportunity 
for the States to express their vimvs on the States' role in the 
various Federal programs. 

In response to a qm'stion Secrrtnry Rowe commentrd on how the 
section R study requirement could be strengthened: 

Mr. Chairman, it would serm like OMB would hnxe the 
logical thrust to conduet the study, but I think that the Con
gress, throngh this committee possibly needs to develop some 
ohj<'etives nn:d goals for this stndy, and certain criteria for 
feedback, and also certain rnles for embodying the States in 
the condnct of this type of study. 

Concerning whether detailed regulations and monitoring and re
porting requirements are any less stringent in block grant as opposed 
I o cntPgorical programs, Mr. Rowe noted: 

* * * v'Ve continue to struggle ·with pretty mueh the sa:ne 
type of problems in (lcaling with bloek grnnts ns we do w1th 
categorical grants, to be qnite fmnk, in terms of onr relation
ship wfth the agencies of the Federal government . 

.. 
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Mr. Griffiths endorsed the criteria contained in seetions 4, 5, and 6 of 
the bill as follows: 

There can be no question that this. kind of definition 
clarification is badly needed toda:y. ~t Its best, t~e transfer 
of Federal moneys, particularly withm t~e grant-m-a:d field, 
is a blurred and inconsistent process. At Its worse, this proc
ess cnn be inequitable. Common. sense w~uld seem to m~ndate 
that order 'be brought out of this confusi~m. But ~ore Impor
tantly, effective intergovernmental relation~ reqmres a .con;
mon basis of understanding and expectatiOn. The cntena 
established in these first few <sections will be a valuable contri
bution to this end. 

~f r. Griffiths supported the section 8 study requirements but did 
not feel that the languag-e of the section went far enough: 

vVe have all seen impressive figures about the growth of 
Federal assistance. vVe have also heard about some of the 
problems that have arised because of this growth. Although 
there have been some studies related to the Federal assistance 
process, these have been partial in. nature .with very few 
initiated for the purpose of congressiOnal ~ev_Iew and actwn. 

This fact astounds me. * * * All of th1s IS to say that I 
firmly believe that the Federal assistance system will never 
receive the proper att~n.tic:n and reform unle~s .t~i~ c.?m~s 
from a cono-ressional imhatlve and mandate. This uutlatlve IS 
critical be~ause the problrms with Federal assistanc~ are 
growing rather than lessening. Properly rewm:ded, sectwn 8 
of this hill could serve as a first step tmvard thJS comprehen
sive look at the Federal assistance system and hopefully, 
toward the eventual resolution of its problems. 

l\fr. Thfartin reinforced the testimony of the three State offieials: 

\Ve thil1k the definitions that you have in the first part of 
rhe hill will gi vc a much clearer understanding of what is 
expected of recipients. v'Ve support the section 8 study, and 
wonlcl hone that it wonld include-and be very clear that it 
inelndes--'-much more tha~ j;rst an OMB study of the first 
part of the designations. 

THE AMERICAN BAR ASSOCIATION 

Mr. Robert D. vValliek, cochairman, Grants Committee of the Pub
lic Contract Law Section of the American Bar Association testified 
on behalf of the American Bar Association. 

Mr. Wallick stated that the American Bar Association supports 
Senate bill 1437 in principle, but r~commends that s.ec~ion 8 be 
amended to provide for a study by an mdependent commissiOn rather 
than by the Office of Management and Budget: 

... We note that one of the fundamental policy issues in
volved is the question of what kind of arrangement is appro
priate for use by the q.overnment. Should the Gover~ent 
contract directly for highways, sewage plants and medical 
research, or use the grant and assistance teelmiques? The an
swers are not simple, and no doubt vary from program to pro-
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gram. However, there is good re11son to hope that requiring 
an agency to analyze its intended relationships in advance, 
so as to place a transaction in one of the three categories pre
scribed by S. 1437 would be a significant first step in the right 
direction. Moreover, use of meaningful labels would facili
tate useful comparisons among programs and agencies. 

Mr. 1Vallick cited the bar association's rationale for proposing a 
Commission, as opposed to OMB, to perform the study: 

The American Bar Association sees a need for the pro
posed study, but favors one modeled upon the study by the 
Commission on Government Procurement. A remarkedly 
large number of the recommendations of the Commission 
have been implemented, and there is every reason to believe 
that others will be adopted in whole or in part .... We be
lieve this successful model would be more effective than a 
study by an agency of the executive branch. It would lead to 
higher visibility and likely attract more widespread vie_ws. 
We feel that the present approach has not demonstrated Sim
ilar progress or effectiveness in dirrction of grant anfl assist
ance programs. 

Mr. Wallick further elaborated on the reasoning in response to a 
question: · 

I think all of us recognize that the Office of Management 
and Budget potentially has the power and the ability to pro
ceed ... and it seems to me being rea1istic~that the Office of 
Management and Budget is really a budgetary operation, that 
the management function has not received the attention it 
should have and, therefore, this Office of Federal Procure
ment Policy, which has been created, is rather unique in terms 
of creating a true management function within OMB. There 
is no counterpart for grants .... I would personally agree 
... that OMB has the potential for doing it. We believe that 
it may not. And when we compare that to the successful 
functioning of the Commission on Government Procurement, 
out membership has come out strongly in favor of going in 
that direction. 

l\fr. ,James T. Lynn, Director of the Offiee of Manag0mcmt nm1 
Budget, presented the administration's rosition on S. Vl:37. Despite 
interim events between the Senate's passa/Xe of S. 3514 in the 93d 
Congress and the Senate hearings on S. 1437, wherein the Director 
hnd stated that OM:B wonld not oppose similar legislation, Mr. Lynn 
did express oppmdtion to S. H37: 

Frankly, wlwn I read the objectives of the hill, I have a 
heck of a time disagreeing vvith them, I herald them. I think 
they are great. But I reallv do lwlieve if we take an order or 
priorities of onr time-nt)d bv "our" I mean as a Federal 
Government--as to the H1ings thnt require attention, although 
these are important things, tJwir importance is warped bv 
the JWPd to ~ret on with som0 ot1wr thinas that verv mnch 
related to the mrrmt,':!'ement of government programs ... 
To say that we are going to make some kind of remarka.ble 
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progress by cataloging some programs as procurement con
tracts and the rest as either cooperative agreements or grant 
agreements, to me is really dealing at the edge ... It seems 
to me a first step should be to see how many of these programs 
in this huge, fat book we can consolidate or get rid of. Then 
we have a reasonable ehance of putting something into effect 
by way of uniform requirements for procurement uniform 
requirements for grants and uniformed requirements for co
operative agreements. 

Mr. Lynn recommended against passing legislation and proposed 
that the executive branch undertake administrative actions to achieve 
the objectives of the bill: 

* * * Now, with this backgrounu, let me say to you, if 
we really need a bill in this area, I am sure we can work out 
with the committee a bill that will gi·Fe the needed flexibility 
to do this job and do it >vell. I will be the first one to admit 
you can really get someone's a~tention. by passing legislation. 
And I will he the first to adnnt that m the past the passage 
of a bill gets aetion done that hasn't been done before .... 
As I havedng into this more, my own feeling is that I would 
appreciate the opportunity to try on a more limited basis 
to do it bv commitment to vou, with commitment to this 
committee; with commitment to your counterpart in the other 
body, and see what \Ye can do. · 

In his prepared statement, Mr. Lynn discussed several reservations 
that Ol\IB l1as with the bill which are summarized below: 

No matter how careful the drafting, an omnibus bill to force 
thousands of transactions into one of three categories may impair 
needed programmatic flexibility and will divert too many work 
hours into fitting programs into legislative definitions. 

In view of theextremely complex and changing nature of Fed
eral assistance programs, categories of assistance relatio!lships 
should be left to the exeentive branch to determine and Imple
ment. 

Cooperative agreements, as nsed now in actual practiee, do 
not an fit the proposed definitions of the hill. 

There are instances in resenrch programs where it may he 
difficult to distinguish between procurement n.nd assistance. 

'l'he developmP.nt of a comprehensive sys!em of gnidanf'e can
not he a one-shot effort.. Inster>d of a recnnrement for a 2 vear 
r<tudv. OMB should f'HTTY ont this resDonsibilitv on a contin\1ing 
hnsis and make periodie. reports to Congr<'ss. · · 

N:\TIONAJ" ARROGL\TIOX OJ<' GOUN'I'Il~S 

Mr. Hal ph Tabor. Director of Federal Affairs, National Association 
of Counties, testifit>d on behalf of the Association. 

~fr. Tabor recountPcl a specific case example in Dade County, F1or
i<1a to illnstrate the present confusion that exists at the local level in 
absence of the broad statutory guidance contained in S. 1437: 

I wm1ld like to clrscribe the situation faced bv Dade County, 
Florida, which bas a fnll-time intergoverninental eoordi
nator in the county manager's office. Metropolitan Dade 
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County receives approximately $250 million in Fede_ral assist
ance each year. This year Dade County wa~ reqmred by a 
Federal agency to submit a listing o~ ~11 h::md1ea.p ed {!ersons 
employed in county programs recmvmg fin assistance 
through Federal contracts. This was nece~sary b~cause a new 
Federal law requires a separate affirmative action program 
for the handical?ped 0~1 all Federal contracts. It took the 
countv's affirmative actiOn staff several months of telephone 
calls 'and letters to Federal officials asking what Federal 
assistance was through cont~acts. The basic answer gi ve_n was 
that they did not know winch of the I?rog~ams :were m the 
contract mode. And, in fact, the county IS still trymg to make 
the determination so that they will be in compliance with the 
ne'v law. This lack o:f understanding about the different types 
of aid has meant that local governments such as Dade County 
are being subjected to unnecessary administrative require
ments that are both time consuming and result in no apparent 
improvement in program performance. 

Mr. Tabor stated that S. 1437 would help standardize and simplify 
the administrative requirements for recipients of Federal moneys: 

The structure ontllned in S. 1437 whereby basic Federal
non-Federal relationships based on the level of Federal in
volvement will be clearly spel1ed out in distinguishing be
tween contract, cooperative agreement and grants would be an 
improvement. A clear understanding at the outset as to what 
type of assistance a local government is receiving and the 
Federal requirements it can expect will be a vast improvement 
over the current arrangement. 

Mr. Tabor's comments relating to the section 8 study reqnir<>ment 
were: 

'Ve further endorse the proposed OM:B study to determine 
alternative means of implementation of Federal assistance 
programs and to determine the feasibility of developing a 
comprehensive system of guidance for these programs. Such 
a study is long overdue and as time goes by, the need for such 
a study intensifies. We urge that county officials-especially 
intergovernmental coordinators who are involved in Federal 
and State assistance--understand what the "non-system" we 
how have costs all our citizens. 

CONCLUSION 

In an opening statement to the hearings on S. Jt137, Senator Chiles 
reflected upon the history associated with this legislation: 

I truly feel that after all this support, 5 years of work, ti 
days of hearings, and 26 witnesses time is up for the executive 
branch. Based on Mr. Lynn'R letter to me and the exeentive 
branch action of acceptanet~, I have been hopefnl that the adcH
tional time taken would provide a better foundation to im
prove and build on this legislation. 'What we aTe after in thrse 
hearings is constructive suggestions. 'Ve are not interested in 
objec~ions without some idea of how to overcome them. I am 
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more persuaded than ever that we need to move on this legis
lation. If we hear that old song again ... "Don't pass a 
bill; let us fix the problems ourselves"-then I think we 
should recall the lesson we learned in creating the Office of 
Federal Procurement Policv. With all that we have before us 
suppo1ting this legislation,·! think it would be unreasonable 
to sit back, do nothing and let the executive agencies muddle 
along. That would be a step backward. The words are hollow. 

During the course of the hearings, constructive s Ions were 
made concerning the provisions of S. 1437. Two amen ents to the 
bill were made. The amendments, as well as the major issues raised 
during committee deliberations are discussed in the next section of this 
report. 

VIII. DiscussiON OF KEY IssUEs 

The principle issues which surfaced during the hearings on The 
Federal Grant and Cooperative Agreement Act of 197 4, the predecessor 
to S. 1437, were discussed in part VII of the committee report on S. 
3514. (Senate Report No. 93-1239). The issues discussed therein were: 

Whether legislation is needed; 
Whether the criteria in sections 4, 5, and 6 are adequate to 

achieve the purpose of the bill; 
Whether the criteria in sections 4, 5, and 6 will help prevent 

executive agency use of grants to avoid competition; 
Whether repeal of the "Grants Act" (P.J..~. 85-934) places an 

undue burden on certain agencies which rely upon that act for 
authority to use grants for the support of basiC research; and 

How should the study of Federal assistance programs pre
scribed in section 8 be conducted and what should be its scope. 

The cOmmittee discussion of the above issues remain relevant to an 
understanding of the committee deliberations on S. 1437 and can be 
found in Appendix A. Additional and related issues which were raised 
during consideration of S. 1437 are discussed in this part of the report. 
Issues to be covered here are: 

Whether the effect of sections 4, 5, and 6 will impair program
matic flexibility and unreasonably add to the executive branch 
work load; 

Whether categories of assistance relationships should be left 
to the executive branch to determine and implement; 

Whether transactions now being labelled as cooperative agree
ments can be classified as reflecting either a procurement or as
sistance relationship; 

Whether there are instances in research programs where it is 
difficult to distinguish between procurement and assistance 
relationships; 

Whether present authority to vest title in recipients of contracts 
for basic research should be repealed; 

How should the study of Federal assistance programs required 
in section 8 be conducted and what should be its scope. 

Whether the effect of Beotions 4, 5, and 8 wUl impair prograrntmatio 
flercibility and unreaJJonably add to the ea1eoutive branch wfYf'kload. 

The Director of OMB expressed the fear that no matter how careful 
the drafting, an omnibus bill to force thousands of transactions into 
one of the three definitions will often result in impairing needed pro-



22 

grammatic flexibility and would divert too many work hours within 
the executive branch into efforts to fit particular programs into legis
lated definitions. He suggested as a preferred alternative to legislation 
that pursuant to an agreed upon schedule and work plan the executive 
branch proceed administratively to carry out the objectives addressed 
in S. 1437. The experience from this effort could then determine 
whether legislation was needed. 

The Director's position is analogous to the position presented by the 
administration in 1974 in testifying on S. 3514. Then, the executive 
branch felt that the legislation was not presently needed or appropri
ate and that ongoing plans to initiate an in-depth study of grant-type 
activities obviated the need to mandate a study. 

For the same reasons cited in the discussion of "Whether legislation 
is needed" in the 1974 report, the committee did not feel the Director's 
fears were justified. The need for legislative action was further bol
stered by the fact that minimal progress has been made by the exec
utive branch in implementing the Commission on Government Pro
curement's F-1 and F-2 recommendations in the 2 years that have 

paTssehd.. f h · · · · 4 5 d 6 · t ·d· fi t e mtent o t e cntena m sectiOns , ; an · IS o prov1 e. a rs 
step in clarifying·the meaning of the terms "contract", "grant", and 
"cooperative agreement" by requiring that the terms be used consist
ently Government-wide and that instruments employed by executive 
agencies in transactions with·non-Federalentities reflect the basic char
acter of the relationships established. While the bill will bring some 
basic discipline to Federal agencies, it also provides them with needed 
flexibility to select the proper instrument and determine its content. 

Based on examples provided to the committee of cases where it was 
suggested that the criteria would work a hardship on agency programs, 
the committee decided that the bill would not present unreasonable 
implementation difficulties. The bill provides the agencies ample flex
ibility to decide. what is most appropriate in light of their purposes. 
Moreover, section 9 (d) authorizes the Director to exempt individual 
transactions or programs from the provisions of the bill when a care· 
ful determination is made that the applicationof sections 4, 5, and 6 
is impractical. 

The committee did not feel that the bill would contribute to an 
added and undue workload for executive agencies. Many agencies 
already have their own policies concerning the choice of instruments 
and already perform the work required to meet these policies. How
ever, in absence of Government-wide guidance, the guidelines that do 
exist have been promulgated on a fragmented basis, agency by agency. 

The requirements of the bill will merely insure that choice of in
strument decisions will be made on a standard basis. In this regard, 
the committee notes that the Commission on Federal Paperwork has 
endorsed the concepts contained in S. 1437 as a. means to reduce the 
c.anses of Federal red tape and paperwork burdens. 
· The confusion and added workload that results from the present 

situation are well illustrated by the case example of Dade County 
provided by the representative of theN ational Association of Counties. 
The Government-wide, disciplined process required by the .bill should 
work to reduce recipient workloads. 

.. 
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Whether categories of assistance relationships should be left to the 
executive branch to determine and implement. 

The Director of OMB urged that categories of assistance relation
ships not be legislated but left up the executive branch to determine. 
With experience, it was argued, a clearer pattern of assistance rela
tionships would emerge and guidelines could be modified as needed. 

The committee agreed with the assessment of the General Account
ing Office made in its 1974 testimony. The GAO concluded that such 
difficulties as may be encountered m distinguishing between trans
actions that reflect either grant or cooperative agreement relation
ships were not significant enough to bar. the effective and beneficial 
implementation of the legislation. 

The committee. was also mindful. of the history of executive branch 
actions to implement the Procurement Commission's recqmmendation 
to distinguish between grant and cooperative agreement relationships. 
Additionally, ·State and local governments strongly supported the 
need to distingUish between assistance relationships. 

The criteri!L of section 5 and 6 are considered as broad, beginning 
steps in bringing about more government-wide order and understand
ing to ::JTederal assistance. relationships. The committee did nbt amend 
the bill to accommodate. the administration's position because: (1) 
section 5. a,nd 6 do not preclude the executive branch from making 
furth13r distinctions; and, (2) the requirements of the section 8 study 
ins~re considerati9n of executive branch e,xperience with implementing 
sectmns 4, 5, and 6. · 
Whether· transactiO'M nmo being labelled· as,,·, cooperatirve "fl'f]1'~M~'nts" 

. can be cl(l,$sified as ·reflecting either a procuTem:ent or assistance 
relationship 

Based on his assessment of an interagency study which examined in
struments now: labelled as "coopimitive agreements," "the Director of 
O:MB suggested that a separate category of transactions· exist which 
reflect neither procurement or assistance relationships. 

The present use of "cooperative agreements" was an issue examined 
by the Commission on Government· Procurement and the executive 
branch in its development of a formal position on the Commission's 
F -1 recommendation. The issue was a specific consideration of com
mittee deli'berations on S. 3514 in the 93d Congress. No significant 
problem was seen once the transactions being called "cooperative agree
ments" were examined. They did in fact reflect either a procurement 
or assistance relationship. · · 

The committee specifically requested that OMB provide examples 
of agreements that were considered as falling outside the relationship 
criteria of the bill. Six examples were provided by OMB and studied 
'by the committee. After examining the statutory authority for these 
ag·reements and the oontents, terms, and conditions of each agreement, 
the committee determined that agencies should he able to state wheth
er the agreements reflect a relationship whose principal purpose was 
either acquisition or assistance. The committee did not agree that a 
separate category of transactions exist which reflect neither relation
ship. 
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Whether the'l'e a'J'e instaMes in research program8 where it is difficult 
to distinguish between procurement and a8sistance relationships 

The administration and representatives of the academic community 
questioned whether all research transactions could be classified as either 
procurement or assistance. 

The concerns expressed were similar to those raised by NASA and 
DOD during committee deliberations on S. 3514 during 1974. Both 
agencies employ the authority of the "Grants Act" (P.L. 85-934) in 
order to use grant instruments to fund basic research. S. 1437 repeals 
the Grants Act and replaces it with the substantive authority to make 
grants provided in section 7 (a). 

The NASA and DOD concerns were considered in the S. 3514 re
port discussion on "Whether repeal of the existing 'Grants Act' places 
an undue burden on certain agencies which rely upon that Act for au
thority to use grants for the support of basic research." 

The committee did not agree then with those agencies which felt 
the bill would prevent them from utilizing grant instruments. The in
tent of section 7 (a) is to enable all Federal agencies to use appropri
ate instruments, notwithstanding any other provision of law. "Mission
related assistance", a term employed to describe activities where grant 
a,greements are presently used under the authority of the Grants Act, 
is considered to 'be consistent with the scope and purpose of Federal 
assistance, as defined in the bill. If any agency determines that funded 
research is for the direct benefit of the government then it should use 
the procurement process and a type of procurement contract. 

Two additional observations should be made. The 1964 Civil Rights 
Act, of 1964, sections 601 and 602 require that each federal department 
and agency empowered to extend federal financial assistance to any 
program or actiivity, is authorized and directed to apply the provisions 
of the Act which prohibit discrimination under any program or 
activity receiving Federal financial assistance. Both NASA and DOD 
state that research grants made under the authority the Grants Act 
do fall under the purview of sections 601 and 602 of the Civil Rights 
Act. (32 CFR 300 and 14 CFR 1250). The Committee considers that 
the term "assistance" as it is employed in sections 601 and 602 of Title 
VI and interpreted by DOD and NASA is consistent with the term 
as it is employed in S.1437. 

In effect, NASA and DOD are already required to ac.knowledge 
that all uses of the Grants Act to employ grants for basic research 
constitute instances of financial assistance. 

Second, the committee examined the House and Senate Committee 
reports accompanying the bill which became P.L. 85-934. (Senate 
Report No. 2044, July 30, 1958 and House Report No. 2640, August 
15, 1958). Both reports relied upon an explanation of the legislation 
submitted by the Director of the National Science Foundation in 
expressing legislative intent. The following advantage of the grant 
over the contract is cited: 

Where the Government desires to engage the services of 
an educational or nonprofit organization for the conduct of 
a specific piece of research directed toward a specific probelm, 
the use of the contract form is obviously in order. On the 
other hand, where it is the desire of the Government to stipu
late and support fundamental research in a given field, with 
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the perimeters of inquiry limited only to the curiosity and 
creativity of the scientific investigator, the use of the grant 
form has several marked ad vantages. 

The committee feels that the legislative intent of the Grants Act 
was to provide authority for grants in instances wherein the basic 
~elationship estabilshed was one of federal assistance. This intent 
IS compatible with the provisions of S.1437. 

Given the two observations above and the previous considerations 
of NASA and DOD concerns, the committee does not agree that 
there are instances in research programs which cannot be c1assified 
as principally reflecting either a procurement or assistance relation
ship. 

Whether present authority to vest title in recipients of contracts for 
ba8ic and applied research should be repealed 

Section 9(a) repeals the Grants Act, (P.L. 85-934). The intent of 
S .. 1437 is to replace the special authorities provided by the Grants Act 
with the uniform authority granted in section 7. Representatives of the 
academic community questioned whether section 7 (b) would provide 
t~e autho_rity. provided by the Gra!lts Act to vest title, whereby agen
Cies entermg mto contracts for basic or applied research may vest title 
to property acquired in the project by non-profit institutions. In order 
to clarify Its intent that the authorities provided by the Grants Act be 
replaced and extended by the Federal Grant and Cooperative Ao-ree
ment Act, the committee amended section 7 by adding section 7 (c). 
How should the study of Federal a8sistance programs prescribed in 

Section 8 be conducted and what should be its scope 
Several commen~s should be addeQ. to the discussion of this issue in 

the S. 3514 committee report. Repeatedly, representatives of State 
:a.nd local governments, uni':ersities a?-d ?olleges, for-profit ?rganiza
tions, volu~teer human service orgamzatwns, and other recipients of 
federal assistance state that steps should be taken to insure their active 
par~icipation in th~ study effoit contemplated by section 8 of the bill. 
An m-house executive branch study would be limited in its perspective 
~nd would not be able to take ad vantage of a broad based understand
mg; of the needs of a comprehensive system of guidance for Federal 
assistance programs. 
~n .order to clari£:y the com?-1ittee intent that active participation of 

reCipient g:r~mps be mcluded m the study effort section 8 was amended 
by the additiOn o£ the phrase, "and to the extent practicable involve" 
after the phrase, "The Director shall consult with ... " ' 
. The committee a;lso intends that the Director of OMB's responsibil-
1ty to. consult and mvolve representatives of the Congress in the study 
:shallmclude collaborating on the study objectives work schedule and 
procedures for including participation of recipien't groups in the' con
duct of the study. 

An additional issue brought to the committee's attention since Sen
ate passage of S. 3514 a~d worthJ; of .attention are the problems faced 
hJ; voluntary human se~v~ce orgamzatH;ms. Apart from being burdened 
with unnecessary admn~Istrati~e reqmrements, many of these recipi
ents suffer from confuswn or meqmtable treatment in such areas as 
allowable costs, basic administrative standards, and their rights in the 
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event of disputes. These concerns are pertinent to all recipients of Fed
eral assistance but are particularly acute among volu_ntary human se~·v
ice organizations. The development of a comprehensiVe sy~tem of gmd
ance for assistance programs should take these problems mto account. 

TEXT OF s. 1437 AS REPORTED 

A BILL to distinguish Federal grant and cooperative agreement relationships 
from Federal procurement relationships, and for other purposes 

Be it e'fUl.fJted by the Senate and H O'I.U?e of Representativ.es of the 
United States of Amema in Oonrress assembled, That this Act ~e 
cited as the "Federal Grant and Cooperative Agreement Act of 1976''. 

FIXDINGS AXD PURPOSE 

SEc. 2. (a) The Congress finds that-;- . . 
(1) there is a need to distin!!lnshed Federal assistance relatiOn

ships from Federal procure~ent relatic;nships and ther~by to 
standardize usage and clarify the meamng of the legal mstru
ments which reflects such relationships; . ., 

(2) uncertainty as to the meaning of such terms ~s "co.ntract·, 
"grant" and "cooperative agreement" and the re~atw~sh1p~ they 
reflect dauses operational inconsistencies, confusiOn, ineffiCien~y, 
and waste for recipients of awards as well as for executive 
agencies; and 

(3) the Commission on Government Procurem~nt has docu
mented these findings and concluded ~hat 9: re~uc~wn of. the ex
isting confusions, inconsistencies, and meffiCienCies 1s feasible and 
necessary through legislative action. 

(b) The purposes of ~his Act are-;- . 
( 1) to charactenze the relationships between the Federal Gov

ernment and contractors, State and local governm~nts, and. other 
recipients in the acquisition of property and serviCes and. m the 
furnishing of assistance by the Federal Govern~ent so as to 
promote a . better understa~~ing. ~f.· Feder.al spen'dmg anfl ;help 
eliminate unnecessary admmistratiVe reqmrements on rempumts 
of Federal awards. •. . 

(2} to .establish Government-wi~e crite~ia forse~ectwn of ap
propi·.iate legal instruments to !lch1eve Ufilformity m the. t:se by_ 
the execn,tive !lgtmcies of such mstruments, a dear de?mtwn of 
the relationships they reflect, and a better U!1dersta:p.dmg of the 
responsibilities ofthe parties;. . . . · -· . . 

(3) to promote increased disciplme m the selec~wn and use of 
types of contract, grant .a~ree~nent, and cooperta1ve agreements 
and to maximize competitiOn m the award ?f co.ntracts and en
courage competition, where deemed approprmte, m the award of 
grants and cooperative agreements; a~d . · · 

( 4) to require a study of the relatlon.~ln;P bet;veen the Fede.ral 
Government and urantees and other reCipients m Federal ass~st
ance programs and the feasibility of developing a comi?rehensive 
system of guidanee for the lL'>e of gr.ant an~ cooper,:ttive agree
ments, and other forms of Federal assistance m carrymP' out such 
progr~ms. 

.. 
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DEFINITIONS 

SEc. 3. As used in this Act, the term-
(1) "State government" means any of the several States of the 

United States, the District of Columbia, the Commonwealth of 
Puerto Rico, any territory or possession of the United States, any 
agency or instrumentality of a State, and any multi-State, re
gional, or interstate entity which has governmental functions; 

(2) "local government" means any unit of government within 
a State, a county, municipality, city, town, township, local public 
authority, special district, intrastate district, council of govern
ments, sponsor group representative organization, other inter
state government entity, or any other instrumentaltiy of a local 
government ; · 

(3) 'lather recipient" means any person or recipient other than 
a State or local government who is authorized to receive Federal 
assistance or procurement contracts and includes any charitable 
or educational institution; 

(4) "executive agency" means any executive department as de
fined in section 101 of title 5, United States Code, a military de
partment as defined in section 102 of title 5, United States Code, 
an independent establishment as defined in section 104 of title 5, 
United States Code (except that it shall not include the General 
Accounting Office), a wholly-owned Government corporation; and 

( 5) "grant or cooperative agreement" does not include any 
agreement under which only direct Federal cash assistance to in
dividuals, a subsidy, a loan, a loan guarantee, or insurance is 
provided. 

USE OF CONTRACTS 

SEc. 4. Each executive agency shall use a type of procurement con
tract as the legal instrument reflecting a relationship between the Fed
eral Government and a State or local government or other recipient

(!). '!henever the. principal purpose of tl)e instnpnent is .the 
acqUISition, by purchase, lease, or barter, or· property or serVIces 
;for the direct benefit or use of the Federal Government; or 

(2) 'whenever' an exec.tttive agency det~rmines in a specific in
stance tbat the use of. a type .. of · procurement contract · is 
approptiate. · · 

.. USE "or ORAXT. AGfiE.EllENTS 

SEc; IY;' Each execl1.tive agency shall lise a type of grant agreement 
as the legal instrument reflecting a· relationship between the Federal 
Government and a State o~ local government or other recipient when-ever_;_ · · · · · 

(1) the principal purpose of the relationship is the transfer of 
money, property, services, or anything of value to the State or 
local government or other recipient in order to accomplish a public 
purpose of support or stimulation authorized by Federal statute, 
rather than acquisition, by purchase, lease or barter, of property 
or services for the direct benefit or use of the Federal Govern
ment: and 

(2), no substantial involvement is anticipated between the execu
tive agency, acting for the Federal Government, and the State or 
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local government or other recipient during performance of the 
contemplated activity. 

USE OF COOPERATIV"E AGREEMENTS 

SEc. 6. Each executive agency shall use a type of cooperative ag-ree
ment as a legal instrument reflecting a relationship between th~ ]fed
eral Government and a State or local government or other recipient 
whenever-

( I) the principal pu_rpose of the r~lationship is the transfer of 
money property, serviCes, or anythmg of value to the State or 
local u'overnment or other recipient to accomplish a public pur
pose ~f support of stimulation authorized by Federal statute, 
rather than acquisition, by purchase, lease or barter, of property 
or services for the direct benefit or use of the Federal Government; 
and 

(2) substantial involvement is anticipated between the execu
tive agency actino- for the Federal Government, and the State or 
local gover~men{' or other recipient during performance of the 
contemplated activity. 

AUTHORIZATIONS 

SEc. 7. (a) N ot":ithstanding any ot~er provision of law, each execu
tive ammcy authorized by law to enter mto contract:s, grant or: coopera
tive aweements, or similar arrangements is authorized and directed. to 
enter into and use types of contracts, grant agreements, or cooperative 
agreements as required by thi~ Act. .. . 

(b) The authorit.y to enter mto.grant or c?operatiVe agreements shall 
include the discretionary authority, when It 1s deeme~ by. the head of 
an executive agency to be in furtherance of the ob]eC~l':es of s~ch 
ao-ency to vest in State or local governments or other recipients, Wlth
o~t furlher obligation to the Federal Goyernm~nt or on ~uch other 
terms and conditions as deemed appropriate, ~1tle to eqmpment or 
other tangible personal property purchased With such grant or co-
operative agreement funds. . 

(c) The authority to make contracts. for: th~ conduc~ of basic or 
applied scientific research .at ~onprofit mst!tutions of hig~er educa
tion, or at nonprofit orgamzah~ns whose.pnJil!l'ry purpo~?e ~the con
duct of scientific research shall mclude discretmnary authonty, when 
it is deemed by the head of the execut!ve ageJ?-CY y,o ~ in furthera:nce 
of the objectives of the agency, to vest m such mstitutions or orga.mza
tions, without further obligation to the Goyernm.ent, or on ~uch other 
terms and conditions as deemed appropriate, title to eqmpment or 
other tangible personal property purchased with such contract funds. 

STUDY OF FEDERAL ASSISTANCE PROGRAMS 

SEc. 8. The Director of the Office of Manao-ement and Budget, in 
cooperation with the ·executive a.gencies, shali underta!re a. studY, to 
develop a better understanding of alternativt:? means of I~P.~ementmg 
Federal assistance programs, and to determme the feasiblhty. of de
veloping a comprehensive system of guidance for Federal assistance 
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pro~rams. Such study sha.ll include a thorough consideration of the 
findmgs and recommendations of the Commission on Government 
Procurement relating to the feasibility of developing such a system. 
The Director shall consult with and to the extent practicable, involve 
representatives of the executive agencies, the Congress, the General 
Accounting Office, and State and local governments, other recipients 
and other interested members of the public. The results of the study 
shall be reported to the Committee on Government Operations of the 
Senate and the House of Representatives at the earliest practicable 
date, but in no event later than two years after the date of enactment 
of this Act. The report on the study Shall include {1) detailed dE'13Crip
tions of the alternative means of implementing Federal assistance 
programs and of the circumstances in which the use of each appears 
to be most desirable, (2) detailed dE'13Criptions of the basic character
istics and an outline of such comprehensive system of guidance for 
Federal assistance progra.ms, the development of which ma.y be deter
mined feasible, and (3) recommendations concerning arrangements to 
proceed with the full develoJ?ment of such comprehensive system of 
guidance and for such admimstrative or sta.tutory changes, including 
changes in the provisions of sections 3 through 7 of this Act, as may 
be deemed appropriate on the basis of the fuidings of the study. 

REPEALS AND SAVINGS PROVISIONS 

SEc. 9. (a.) The Act entitled "An Act to authorize the expenditure 
of funds through grants for support of scientific research, and for 
other purposes", approved September 6, 1958 (72 Stat. 1793; 4:2 U.S.C. 
1891, 1892, and 1893), is repealed, effective one year after the date of 
enactment of this Act. 

(b) Nothing in this Act Shall be construed to render void or void
a.ble any existing contract, grant, cooperative, ~eement, or other 
contract, grant, or cooperative agreement entered mto up to one year 
aft~r the date of enactment of this Act. 

(c) Nothing in this Act shall require the establishment of a single 
relationship between the Feedral Government a.nd a State or local gov
ernment or other recipient on a. jointly funded project, involving funds 
from more than one program or appropriation, where different rela
tionships would otherwise be appropria.te for different components of 
the project. 

(d) The Director of the Office of Management and Budget may 
except individual transactions or programs of any executive agency 
:from the application of the provisions of this Act. This a.uthority shall 
expire one hundred and eighty days after receipt by the Congress of 
the study provided for in section 8 of this Act. 
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APPENDIX A 

(Excerpt· From Senate Report 93-1239 on S. 3414) 

VII. DrscussroN oF KEY IssUEs 

The princip.al issues which surfaced during the hearings and the 
committee deliberations on this legislation are. discussed in this part 
of the report. Issues to be covered here are: .·· < · 

Whether legislation is needed; · .. . 
Whether the criteria in section 4, 5 and 6 are adequate to 

achievet}le purPQses oft he bill ; . . .· · . . . . . . .. · · · 
Whetlier· the criteria in sections 4, · 5, and 6 w1U help 'prevent 

executive ;~-g~Jil.GY use.o£ grants to a void oompetiti,QJ?. ; · ..• ·. · .. 
Whether ·repeal of the. ''GJ:ants A.ct". (P.L .. · 85-934) .·. places an 

undue burden on certain agencies wh1ch rely upbil thl\tAct for au
thorityt,(). use grants.for the ~upport of,b.!¥Jk research,;, !fnd · 
· How should the· study of Federal assistance' progratns pre
scriqed in section 8 be C()nducted and what shoul<i be 'its scope. 

Whether. legisl~tion is needed . . . · · . 
The admin:istr.ation's position was presented by the General Serv

ices Administration. The General Services Administration; whose 
Office of Federal Management Policy has joint responsibility with the 
Office of Management and Budget for government-wide policy guid
ance in the assistance area, expressed the view that: 

(1) The review undertaken by the Procurement Commission 
was limited in scope and effort; · 

(2) This fact, coupled with reservations recently stated by 
several executive agencies that the provisions of the bill would 
impact adversely upon their programs, suggests that the criteria 
providing for the consistent use of instruments to reflect basic 
relationships should await the completion of study efforts now 
progressing in the executive branch; and · 

(3) The intent of the executive branch to initiate an in-depth 
study of federal grant-type activities obviates the need to legis-
latively mandate a study. ' 

In short, legislation is not presently appropriate or needed. 
(31) 
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Witnesses 
llarch23,1976--

('1) Carl Blackwell, Florida Governor's Office, State of Florida. 
(2) llaurice Rowe, Secretary of Administration and Finance, 

State of Virginia. 
(?) Charles Griffiths, Aide to the Governor, State of Pennsyl

vama. 
( 4) James llartin, Executive Director of the National Gover

nor's Conference. 
('5) Robert Wallick, Co-Chairman, Grants Committee, Public 

Contract Law Section, American Bar Association. 
April 5, 1976-

(1) Ralph Tabor, Director of Federal Affairs, National Asso
ciation of Counties. 

(2) Honorable James Lynn, Director, Office of Management 
and Budget. 

(3) Paul O'Neill, Deputy Director, Office of Management and 
Budget. 
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APPENDIX C 
u.s. SENATE, 

I 
W aahington, D.O., /'IIJIU!, 10,1976. 

I?n. JAMES T. LYNN, 
Dtreqtor, ~of Ml1!1Ul{!ement and Buiiget, EucutWe Otfioo Btdld

zng, W aahing:ton, D.O. 
DEAR MB. LYNN : During your testimony before this Subcommittee 

~m ;s.·1437, the Fed:eral·Grant and Coo~rative·Agreement Act, you 
In~ca~d your p~ference to takt:;, a?ministrative steps to carry out the 
?b~ectlves of the bill, a.nd, your willingness to work with the committee 
If 1t was felt the legislation was necessary. . ' . 

·I am ~rsuaded that the Iegi~lation i~ a constructive step and neces
sa~: Unlike many other recommendatiOns of the :frocurement Com
misSion, the F -1 recommendation required statutory enactment. I plan 
to put the bill before the committee for its ·consideration in the near 
future. 

I· would ·like to receive from your office any reco~ended changes 
that you feel would improve the bill if it were enacted. I would also 
appreciate being informed about the administrative actions you envi
sion taking to accomplish the objectives of the bill so that I may 
acquain~ my colleagues of your position. 

Smcerely, 
LAWTON CHILES, Chairman. 

ExECUTIVE OFFICE OF THE PRESIDENT, 

Hon. LAWTON CHILES, 

OFFICE OF MANAGEME~T AND BUDGET, 
Washington, D.O., June 23, 1!Jl6. 

Ohairrruun, Suboom.Jll'bittee on Federril Spending Practices, Ef!ioieMy, 
arul Open Government, Committee on Gove1"1'1JJ1Wnt Operatilnis, 
U.S. Senate, W aahington, D .0. 

DEAR I.~AWTON: This is in response to your letter of Jnne 10 regard
~ng S. 1437, including your request for recommended changes to 
Improve the bill. Our basic position continues to be that the objectives 
of S. 1437 should be pursued administratively until there is clear evi
dence that legislation would be helpful. 

We have begun to develop a draft circular that would carry out the 
basic objectives underlying the bill, and we plan to circulate it for 
comment to th.e. agencies next month. The .circular will promulgate 
proposed definitiOns of procurement and assistance-type relationships 
for agency use and will include a requirement for further analysis of 
the assis~ance relationships with rt:spect to the nature and degree of 
Federal mvolvement. The work whiCh was done last year b}" the inter
agency study team on S. 1437 has given us a good start on developing 
speci}ic c::iteria for describing and categorizing assistance-type 
relationships. 

(33) 
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Upon receipt of agency comments, revision, and issuance of the 
circular later this year, OMB staff will continue to work with the indi
vidual agencies on specific problems and issues on this subject. These 
might include the need for legislative amendments where existing spe
cific statutes already specify the use of a particular instrument for a 
procurement or assistance-type relationship, and the development of 
Improved methods of communicating the anticipated nature and 
degree Of Federal involvement· to potential recipients of Federal 
assistance. . 

Unless 'the proposed bill 'is 'limited to a .very broad statement 'of 
purpose with the development and promulgation of speeific definitions 
and categories of procurement, aBSistance, and other relationships left 
to the executive branch, we must continue to differ with the concl11sion 
that detailed legislation is necessary or desira.ble to accomplish ·the 
purposes of 8.1437. I would also repeat our suggestion that the Con· 
gress first examine the results of our administrative. efforts over the 
next ye-a.r before further legislative action is taken. In the interim, we 
will· continue to inform the Subcommittee staff on existing and pro· 
posed administrative actions related to the purposes of S. 1437. 

Thank ybu for the opportunity to comment on the proposed bill. 
Sincerely yours, 

JAMEs T. LYNN, Director. 
0 
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.JUnt~fourth Q:ongrtss of tht tinittd ~tatts of amtrica 
AT THE SECOND SESSION 

Begun and held at the City of Washington on Monday, the nineteenth day of January; 
one thousand nine hundred and seventy-six 

To distinguish Federal grant and cooperative agreement relationships from 
Federal procurement relationships, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of .America in Oongress assembled, That this Act be 
cited as the "Federal Grant and Cooperative Agreement Act of 1976". 

FINDINGS AND PURPOSE 

SEc. 2. (a) The Congress finds that-
(1) there is a need to distinguish Federal assistance relation

ships from Federal procurement relationships and thereby to 
standardize usage and clarify the meaning of the legal instru
ments which reflect such relationships; 

(2) uncertainty as to the meaning of such terms as "contract", 
"grant", and "cooperative agreement" and the relationships they 
reflect causes operational inconsistencies, confusion, inefficiency, 
and waste for recipients of awards as well as for executive 
agencies; and 

(3) the Commission on Government Procurement has docu
mented these findings and concluded that a reduction of the exist
ing confusions, inconsistencies, and inefficiencies is feasible and 
necessary through legislative action. 

(b) The purposes of ~~is Act are- . 

Government and contractors, State an oca governments, an 
other recipients in the acquisition of property and services and 
in the furnishing of assistance by the Federal Government so as 
to promote a better understanding of Federal spending and help 
eliminate unnecessary administrative requirements on recipients 
of Federal awards; 

(2) to establish Government-wide criteria for selection of 
appropriate legal instruments to achieve uniformity in the use 
by the executive agencies of such instruments, a clear definition 
of the relationships they reflect, and a better understanding of the 
responsibilities of the parties; 

( 3) to promote increased discipline in the selection and use of 
types of contract, grant agreement, and cooperative agreements 
and to maximize competition in the award of contracts and encour
age competition, where deemed appropriate, in the award of 
grants and cooperative agreements; and 

( 4) to require a study of the relationship between the Federal 
Government and grantees and other recipients in Federal assist
ance programs and the feasibility of developing a comprehensive 
system of guidance for the use of grant and cooperative agree
ments, and other forms of Federal assistance in carrying out such 
programs. 

' 
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DEFINITIONS 

SEc. 3. As used in this Act, the term-
(1) "St&te government" means any of the several States of the 

United States, the District of Columbia, the Commonwealth of 
Puerto Rico, any territory or possession of the United States, any 
agency or instrumentality of a State, and any multi-State, 
regional, or interstate entity which has governmental functions; 

( 2) "local government" means any unit of government within 
a State, county, municipality, city, town, township, local public 
authority, special district, intrastate district, council of govern
ments, sponsor group representative organization, other interstate 
government entity, or any other instrumentality of a local 
government; 

(3) "other recipient" means any person or recipient other than 
a State or local government who is authorized to receive Federal 
assistance or procurement contracts and includes any charitable or 
educational institution; 

(4) "executive agency" means any executive department as 
defined in section 101 of title 5, United States Code, a military 
department as defined in section 102 of title 5, United States Code, 
and independent establishment a,.<; defined in section 104 of title 5, 
United States Code (except that it shall not include the General 
Accounting Office), a wholly owned Government corporation; and 

( 5) "grant or cooperative agreement" does not include any 
agreement under whiCh only direct Federal cash assistance to 
indi':iduals, a subsidy, a loan, a loan guarantee, or insurance is 
provided. 

USE OF CONTRACTS 

SEc. 4. Each executive agency shall use a type of procurement con
tract as the legal instrument reflecting a relationship between the 
Federal Government and a State or local government or other 
recipient-

(1) whenever the principal purpose of the instrument is the 
acqmsition, by purchase, lease, or barter, of property or services 
for the direct benefit or use of the Federal Government; or 

(2) whenever an executive agency determines in a specific 
instance. that the use of a type of procurement contract is 
appropriate. 

USE OF GRANT AGREEMENTS 

SEC. 5. Each executive agency shall use a type of grant agreement 
as the legal instrument reflecting a relationship between the Federal 
Government and a State or local government or other recipient 
whenever-

(1) the principal purpose of the relationship is the transfer of 
money, property, services, or anything of value to the State or 
l?cal government or other recipient in order to accomplish a pub
he purpose of support or stimulation authorized by Federal stat
ute, rather than acquisition, by purchase, lease or barter, of 
property or services for the direct benefit or use of the Federal 
Government; and 

(2) no substantial involvement is anticipated between the exec
utive agency, acting for the Federal Government and the State 
or local government or other recipient during performance of the 
contemplated activity. 

i .. , ./ 
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USE OF COOPERATIVE AGRE~MENTS 

SEc. 6. Each executive agency shall use a type of cooperative agree
ment as the legal instrument reflecting a relationship between the 
Federal Government and a State or local government or other recip
ient whenever-

( 1) the principal purpose of the relationship is the transfer 
of money, property, services, or anything of value to the State 
or local government or other recipient to accomplish a public 
purpose of support of stimulation authorized by Federal statute, 
rather than acquisition, by purchase, lease or barter, of property 
or services for the direct benefit or use of the Federal Govern
ment; and 

(2) substantial involvement is anticipated between the execu
tive agency, acting for the Federal Government, and the State 
or local government or other recipient during performance of 
the contemplated activity. 

AUTHORIZATIONS 

SEc. 7. (a) Notwithstanding any other provision of law, each execu
tive agency authorized by law to enter into contracts, grant or coopera
tive agreements, or similar arrangements is authorized and directed to 
enter mto and use types of contracts, grant agreements, or cooperative 
agreements as required by this Act. 

(b) The authority to make contracts, grants, and cooperative agree
ments for the conduct of basic or applied scientific research at nonprofit 
institutions of higher education, or at nonprofit organizations whose 
primary purpose is the conduct of scientific research shall include 
discretionary authority, when it is deemed by the head of the executive 
agency to be in furtherance of the objectives of the auency, to vest in 
such institutions or organizations, without further o~ligation to the 
Government, or in such other terms and conditions as deemed appro
priate, title to equipment or other tangible personal property pur
chased with such funds. 

STUDY OF FEDERAL ASSISTA::"I<CE PROGRAMS 

SEc. 8. The Director of the Office of Management and Budget, in 
cooperation with the executive agencies, shall undertake a study to 
develop a better understanding of alternative means of implementing 
Federal assistance programs, and to determine the feasibility of devel
oping a comprehensive system of guidance for Federal assistance 
programs. Such study shall include a thorough consideration of the 
findings and recommendations of the Commission on Government 
Procurement relating to the feasibility of developing such a system. 
The Director shall consult with and to the extent practicable, involve 
representatives of the executive agencies, the Congress, the General 
Accounting Office, and State and local governments, other recipients 
and other interested members of the public. The result of the study 
shall be reported to the Committee on Government Operations of the 
Senate and House of Representatives at the earliest practicable date, 
but in no event later than two years after the date of enactment of this 
Act. The report on the study shall include (1) detailed descriptions 
of the alternative means of implementing Federal assistance programs 
and of the circumstances in which the use of each appears to be most 
desirable, (2) detailed descriptions of the basic characteristics and an 

' 
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outline of such comprehensive system of guidance for Federal assist
ance programs, the development of which may be determined feasible, 
and (3) recommendations concerning arrangements to proceed with 
the full development of such comprehensive system of guidance and 
for such administrative or statutory changes, including changes in the 
provisions of sections 3 through 7 of this Act, as may be deemed 
appropriate on the basis of the findings of the study. 

REPEALS AND SAVINGS PROVISIONS 

SEa. 9. (a) The Act entitled "An Act to authorize the expenditure 
of funds through grants for support of scientific research, and for 
other purposes", approved September 6,1958 (72 Stat.1793; 42 U.S.C. 
1891 and 1892), is repealed, effective one year after the date of enact
ment of this Act. 

(b) Nothing in this Act shall be construed to render void or voidable 
apy existing contract, grant, cooperative agreement, or other con
tract, grant, or cooperative agreement entered into up to one year after 
the date of enactment of this Act. 

(c) Nothing in this Act shall require the establishment of a single 
relationship between the Federal Government and a State or local 
government or other recipient on a jointly funded project, involving 
funds from more than one program or appropriation, where different 
relationships would otherwise be appropriate for different components 
of the project. 

(d) The Director of the Office of Management and Budget may 
except individual transactions or programs of any executive agency 
from the application of the provisions of this Act. This authority 
shall expire one hundred and eighty days after receipt by the Congress 
of the study provided for in section 8 of this Act. 

Speaker of the House of Representatives. 

Vice Pretrldent of the United Stat68 and 
President of the Senate. 

' 



FOR IMMEDIATE RELEASE OCTOBER 22, 1976 

Office of the White House Press Secretary 

--------------------------------------------------------------
THE WHITE HOUSE 

MEMORANDUM OF DISAPPROVAL 

I am withholding my approval of S. 1437, the Federal 
Grant and Cooperative Agreement Act of 1976. 

This legislation has a laudable goal -- to clarify 
and rationalize the legal instruments through which the 
Federal Government acquires property and services and 
furnishes assistance to State and local governments and 
other recipients. The bill would establish three cate
gories of legal instruments which Federal agencies would 
be required to use: procurement contracts, grant agreements, 
and cooperative agreements. These categories would be de
fined according to their different purposes. 

S. 1437 would also require the Director of the Office 
of Management and Budget to 'undertake a study which would 
(1) "develop a better understanding of alternative means 
of implementing Federal assistance programs •.. ", and 
(2) " ... determine the feasibility of developing a compre
hensive system of guidance for Federal assistance programs." 

The Office of Management and Budget completed a study, 
almost a year ago, of the definitions of "grant", "contract" 
and "cooperative agreement." That study, which has been 
reviewed by other Federal agencies, public interest groups, 
and other interested associations and groups, confirmed 
support for the objectives of this legislation but led to 
serious questions as to whether at this point legislation 
is necessary or desirable. 

No matter how careful the drafting, a bill which re
quires thousands of transactions to be placed into one of 
three categories will probably result, in many cases, in 
limiting the flexibility of Federal agencies in administering 
their programs and creating a large number of technical 
difficulties for them. Federally supported basic research 
programs would be particularly difficult to classify in 
terms of the definitions in this bill. 

The Office of Management and Budget is continuing to 
work in this area with the cooperation of other Federal 
agencies. It plans to issue policy guidance to Federal 
agencies that would more clearly distinguish between procure
ment and assistance transactions and to better define patterns 
of assistance relationships between Federal agencies and 
funding recipients. 

In addition, OMB has been developing more comprehensive 
guidance for assistance programs, as indicated by the recent 
circulars issued by the agency establishing uniform adminis
trative requirements for hospitals, universities, and non
profit grantees. I am directing OMB to continue to emphasize 
such activities. 

more 
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Subsequent modifications and refinements can be made in 
these directives when further operating experience and evalua
tion suggest they are needed. Such an evolving set of 
activities in the Executive branch, a step-by-step process 
which learns from experience, is preferable to another lengthy 
study as required by this bill. 

In view of the extremely complex and changing nature of 
Federal assistance programs, I believe that Congress should 
not legislate categories of Federal assistance relationships, 
but leave the number and nature of such classifications to 
the Executive branch to determine and implement. If experience 
from the studies and evaluations now underway demonstrates 
that legislation is required, that experience would also 
provide a better foundation for formulating legislation 
than we have now. 

Accordingly, I must withhold my approval of S. 1437. 

THE WHITE HOUSE, 
October 22, 1976 

GERALD R. FORD 

# # # # # 

' 




