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UNITED STATES OF AMERIC;,

GENERAL SERVICES ADMINISTRATION
WASHINGTON. DC

20405

Digitized from Box 13 of the White House Records Office Legislation Case Files at the Gerald R. Ford Presidential Library

OCT 16 1974
Honorable Roy L. Ash
Director, Office of
Management and Budget
Washington, DC 20503
Dear Mr • Ash:
This letter is in response to a telephone request from a member of
your s'taff for our views on H.R. 14225 as it appears in a conference
report beginning on page Hl0229 of the Congressional Record for
October 9, 1974.
Our interest in the bill is limited to title II - Randolph Sheppard Act
Amendments.
The Randolph-Sheppard Act provides that preference be granted to licensed
blind persons to operate vending stands and machines on Federal property.
It provides blind persons with remunerative employment, enlarges the
economic opportunities of the blind and stimulates blind persons to
greater efforts in striving to make themselves self-supporting.
GSA has traditionally recognized preference for the blind in buildings
it operates. According to Department of Health, Education and Welfare
statistics, there are 456 blind-operated vending stands in GSA buildings.
This represents 52 percent of all blind-operated vending stands on
Federal property, even though GSA controls only 8.2 percent of all
Federal property. These stands gross approximately $16.8 million in
annual sales, which provide an estimated $3.4 million in annual earning
for 514 visually handicapped persons who, in turn, employ over 340
sighted assistants. Many of the sighted assistants are also handicapped
individuals.
GSA affords the blind an opportunity to establish Randolph-Sheppard Act
facilities in every building under GSA control, whether federally-ovmed
or leased, as long as the building's population will justify a profit
potential for the blind. Our involvement with the Randolph-Sheppard.
program has not been limited to our basic statutory responsibilities of
authorizing stands, providing space, conducting inspections, etc. We l1ave
also lent technical assistance to the blind to enhance the efficiency and
viability of blinci-operated vending stands in areas not technically within
our jurisdiction. We have provided direct operational assistance to several
State licensing ag~ncies to help improve their efficiency and usefnlness .
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We vigorously object, however, to certain provisions of title II
of H.R. 14225, particularly those which, we think, adversely affect
cafeteria operations in our buildings.
GSA manages approximately 10,800 buildings, housing roughly 805,000 Federal
employees. In many of the larger buildings there is a cafeteria which
is operated for the benefit of the employees. At the present time there
are 113 cafeterias in GSA controlled buildings housing roughly 275,000
employees.
It is a fundamental policy of GSA that Federal employees be provided good
wholesome food, well prepared, under sanitary, healthful, and attractive
conditions, at reasonable prices. To do this the cafeterias, which are
operated under commercial standards, must attract substantial patronage
from the building population inasmuch as the cafeterias are restricted to
essent~ally a one-meal per day, five day-per-week service.
There is a
widely held misconception that cafeteria operators are reaping substantial
profits at the expense of the blind. Our cafeteria contracts limit operation
maximum profits from as low as 2 percent to a high of 6 percent of sales.
There are no guarantees that contractors will realize the top allowable,
however modest, profit figure. These cafeterias depend to a large degree
on income from vending machines to enable them to show a profit. The
inherent problems in attempting to manage cafeteria facilities have been
greatly amplified within the last 12 months due to dramatic increases in the
cafeteria operating expenses, most notably in the cost of food.
At many locations throughout the Nation, where the building population
is small and the viability of the cafeteria is marginal, the vending machine
income makes possible an essential basic food service for Federal employees
who are practically restricted to eating lunch nearby due to the litnited
lunch period.
With respect to the prov1s1on in H.R. 14225 providing that blind persons
may be authorized to operate manual full-line cafeterias, we would like to
stress that there are 113 contract food operations in buildings under GSA
management which house approximately 275,000 Federal employees. To subject
operations of this magnitude to possible control by the various State
licensing agencies would, we believe, be decidedly unwise. We do not believe
that GSA could adequately discharge its basic responsibility to provide
eating facilities for Federal employees through operation of cafeterias
by blind persons. For this reason we cannot support the portion of H.R. 14225
providing that cafeteria operations be covered by the Randolph-Sheppard Act.
Also, GSA has traditionally relied upon private industry to operate its
cafeterias and other basic food service facilities. We believe that to
depart significantly from this practice would invite justifiable criticism
from the private sector. We do not enter into cafeteria contracts when
suitable commercial dining facilities are available within walking distance
of our buildings.
.~ l_:
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It is to be pointed out that of the 10,800 buildings we manage, only 113
of them have cafeterias. In many of these buildings the vending machines
income is shared between the blind and the cafeteria operator on a
mutually agreeable basis. This leaves many buildings for almost exclusive
assignment of vending machines income to the blind, although in some cases
vending machine income is shared with employee groups under a formula
agreed to by the Department of Health, Education, and Welfare as set forth
in our vending stand regulations.
With respect to some of the specific prov1s1ons of H.R. 14225, we believe
the heads of the departments and agencies should be responsible for
the establishment of vending facilities. We also believe that arbitration
panels are not necessary, since most agencies have contract appeals
boards to which disputes involving blind operators and State licensing
agencies can be referred for adjudication.
Section 202 provides that any limitation on the placement or operation
of a vending facility because it would adversely affect the interests of
the United States must be justified in writing to the Secretary of HEW
and the Secretary's decision must be published in the Federal Register.
It is our view that this provision takes away management prerogatives
of the agency which controls the property. We think DREW can exercise
adequate control over the vending facility situation through its role,
delegated to it from the President, of approving regulations promulgated
under the Randolph-Sheppard Act.
GSA opposes section 203(d) of H.R. 14225 because it would require Federal
agencies to consult with the Secretary of HEW and the State licensing
agency before undertaking to acquire or to occupy any building and
would require the prior approval of the Secretary to the proposed
acquisition or occupation in the form of a determination by the Secretary
that such building includes a satisfactory site or sites for the location
and operation of a vending facility by a blind person. It also would
require consultation with the Secretary of HEW and the State licensing
agency and the Secretary's approval when a building is to be constructed,
substantially altered, or renovated.
Sections 204 and 206 deal largely with the arbitration of disputes between
the blind operator, the State licensing agency, and Federal agencies
controlling real property. Since GSA and most other Federal property
controlling agencies have independent Boards of contract Appeals and/or
Administrative Law Judges who can hear these matters, we see no need for
arbitration panels.
Section 206 also proposes a new section 7 to the Randolph-Sheppard Act,
under which vending machine income on Federal property would be assigned
to blind vendors and State licensing agencies under a formula based
upon whether the machines are in direct competition with a blind vendor.
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The new section 7 also would place conditions on cafeteria operations.
The amendments would cause considerable problems in buildings where we
have a contract food service. It would take, in most cases, all of the
vending commission away from the food service contractor and in some
cases provide direct competition between food service contractors and
blind vendors. If the bill becomes law,- GSA will have to renegotiate
an undetermined number of cafeteria contracts to accommodate the loss
of income to cafeteria concessionaires. As a result, cafeteria prices
would be increased. We therefore strongly oppose section 206.
We believe, and have repeatedly testified in person and by letter to the
involved Committees, that Federal employees, who are the primary source
for depositing coins in vending machines in buildings which we operate,
are entitled to high quality and convenient food service under sanitary,
healthful and environmentally attractive conditions at the most reasonable
prices possible. This can continue only as long as vending machine income
is available for cafeteria operations. In support of this philosophy,
we have over the years worked out income sharing arrangements with the
State licensing agencies which, by and large, have been satisfactory to
all concerned parties. We urge that our ability to maintain high quality
food services for Federal employees not be undermined by passage of
section 206.
For the reasons stated above, we cannot favor Presidential approval of
the bill.
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VETERANS ADMINISTRATION
OFFICE OF THE ADMINISTRATOR OF VETERANS AFFAIRS

WASHINGTON,

D.C.

20420

October 22, 1974

•

The Honorable
Roy L. Ash
Director, Office of
Management and Budget
Washington, D. C. 20503
Dear Mr. Ash:
This will respond to the request of the Assistant
Director for Legislative Reference for the views of the
Veterans Administration on the enrolled enactment of H. R.
14225, 93d Congress, an act "To authorize the operation of
stands in Federal buildings by blind persons, to enlarge
the economic opportunities of the blind, and for other
purposes."
Our comments will be confined to Title II of the
act--Randolph-Sheppard Act Amendments--as it might affect
the Veterans Administration. This Title provides that,
after January 1, 1975, no department, agency, or instrumentality of the United States shall undertake to acquire by
ownership, rent, lease, or to otherwise occupy, in whole or
in part, any building unless, after consultation with the
head of such department, agency or instrumentality and the
State licensing agency, it is determined by the Secretary,
Department of Health, Education, and Welfare that such
building includes a satisfactory site or sites for the
location and operation of a vending facility by a blind
person. Any limitation on the placement or operation of
a vending facility based on a finding that such placement
or operation would adversely affect the interests of the
United States would, under the act, be required to be
justified in writing to the Secretary, who would determine

.'

whether such limitation is justified. Such determination
would be binding on any department, agency, or instrumentality of the United States which is affected.
While the Veterans Ad~inistration supports wholeheartedly the general purpose of the Randolph-Sheppard Act,
that the blind should be provided employment and business
opportunities wherever practicable, we feel the provisions
of Title II of the enrolled bill could have an adverse
effect on the Canteen Service activities of the Veterans
Administration. Enactment of this legislation could result
in giving priority to blind persons licensed by a State
agency for the operation of vending, and possibly cafeteria,
facilities in future VA facilities. This could conflict
with the basic purpose of the Veterans' Canteen Service
authorized by chapter 75 of title 38, which is to provide
merchandise and services at reasonable prices to veterans
hospitalized or domiciled at VA facilities.
Prior to the establishment of the Veterans Canteen
Service, vending operations in VA health care facilities
did not provide adequate service, reasonable prices, nor
in large numbers of instances, service at all. Vending
facilities existed primarily to return a profit to their
operators, and often offered merchandise which would
provide the most profit rather than which best met the needs
of veteranso Prices varied markedly from location to location, even though the cost to the vendor may have been
uniform. Today we have uniform prices throughout the VA
system, and provide a needed service at both profitable
and unprofitable locations.
In Fiscal Year 1974 eighty of our one hundred
seventy one canteens operated at a net loss on the types
of operations envisioned by the proposed legislation.
The net revenue from the remaining canteens was required

"'·:· ... ··.'
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to offset those losses. The Veterans' Canteen Service does
not operate its program to produce a profit. It meets the
expenses of the program without tax revenues and maintains
its prices at an equitable level for the patients. Hospitalized veterans obviously cannot shop to find favorable prices.
They are captive customers of the vending facilities they
patronize. Any program aimed at producing revenue for other
purposes can only succeed at the expense of these hospitalized veterans. Operation of canteen facilities by blind
vendors could defeat our objective. Blind vendors would need
to set prices at levels which would produce profits, whereas
the Veterans' Canteen Service does not operate with this
in mind. The result would be higher prices at those locations
operated by blind vendors, thereby resulting in inequities
throughout our system, and causing financial hardship to
veterans in the affected localities. The result could be
destructive to the Veterans' Canteen Service, and could bring
about a return to the chaotic conditions which led to its
establishment.
In addition, we can env1s1on that the controlling
agencies would select for blind vending operation those
locations which are profit producing. Thus, the Veterans
Administration would be left with those facilities which
cannot be self-supporting. It would then become necessary
to either discontinue them and deny service to hospitalized
veterans, or subsidize them from tax revenues at increased
cost to the Federal Government.
While we cannot recommend approval of this prov1s1on
of the enrolled bill, we do not feel we can recommend a
Presidential disapproval solely on this basis, especially
if it is determined that the other provisions of the
bill require approval by the President. However, if the
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bill does become law, it may be necessary in the future to
seek legislation clearly exempting VA health care facilities
from the provisions of the Randolph-Sheppard Act.
Sincerely,

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, D. C. 20301

22 October 1974

Honorable Roy L. Ash
Director, Office of Management
and Budget
Washington, D. C. 20503
Dear Mr. Ash:
Refe~ence

is made to your request for the views of the Department
of Defense with respect to the enrolled enactment of H. R. 14225,
93d Congress, an Act "To amend and extend the Rehabilitation Act
of 1973 for one additional year."
The Department of Defense interest is contained in Title II of the
Act, 11 Randolph-Sheppard Act Amendments of 1974. 11
The purpose of Title II of this Act is to revise and modernize the 1936
Randolph-Sheppard Act for the blind and to strengthen the program
authorized thereunder. Among the stated legislative purposes of the
amendments is to insure the continued vitality and expansion of the
Randolph-Sheppard program. In accomplishing this, the amended
Act will "establish uniformity of treatment of blind vendors by all
Federal departments, agencies, and instrumentalities" and will also
11
establish priority for vending facilities operated by blind vendors on
Federal property. 11
The greatest impact of this legislation within the Department of Defense
will be on the military exchanges, officer and enlisted messes and other
nonappropriated fund instrumentalities which are essential in providing
for the well-being and morale of military personnel. These facilities
are only secondarily a means of contributing to the revenue to support
various community activities; nevertheless, tb.ey provide an expedient
and practical means of accomplishing this function. The income from
vending machines makes up a significant portion of the total revenues
generated by these facilities in the Department of Defense. In light of
the diminishing appropriated funds being made available for essential
well rounded morale, recreation and welfare programs within the military
communities, it is very unlikely that additional appropriated funds will
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be made available to replace the loss of income from vending machines.
In regard to the above, the House of Representatives in its consideration
of the Act as presented by a Joint Conference Report specifically stated
in its discussion, the intent to exempt military exchanges, officer and
enlisted messes, and other military nonappropriated fund instrumentalities.
In view of this intent as expressed in legislative history, our concern
regarding the lack of specificity as to the applicability to military nonappropriated fund instrumentalities is satisfactorily overcome.
Accordingly, the Department of Defense interposes no objection to
approval of Title II of this enrolled Act, H. R. 1422. As to the remaining
provisions of the Act, the Department of Defense defers to other more
interested governmental agencies.
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U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
WASHINGTON

OCT 2 31974
Honorable Roy L. Ash
Director, Office of Management
and Budget
·
Washington, D. c. 20503
Dear Mr. Ash:
This is in response to your request for our views on the
enrolled enactment of H. R. 14225, _the "Rehabilitation Act
Amendments of 1974."
H.R. 14225 makes a number of amendments to the Rehabilitation Act of 1973. Of particular interest to the Department of Labor is section lll(a), which amends the definition
of "handicapped individual" under section 7(6) of the Rehabilitation Act of 1973 for purposes of Titles IV and v
of that Act. This Department is responsible for administering section 503 of the Act which requires Government contractors and subcontractors to take affirmative action to
employ and advance in employment qualified handicapped
individuals.
Section 7(6) of the Act presently defines the term 11 handicapped individual to mean any individual who {A) has a
physical or mental disability which for such individual
constitutes or results in a substantial handicap to employment, and (B) can reasonably be expected to benefit in
terms of employability from vocational rehabilitation
services provided pursuant to Title I and Title III of the
Rehabilita·tion Act. Section 111 (a) amends section 7 (6) by
adding a new provision which provides that "For the purpose· of Titles IV and V of this Act, such term means any
person who -(A) has a physical or mental impairment which
substantially limits one or more of such person's major
life activities, (B) has a record of such impairment, or
(C) is r~garded as having such an impairment."
11
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With respect to subpart (A), we believe this proposed
definition could create serious problems in terms of an
effective affirmative action program for the handicapped
under section 503. The success of an affirmative action
program is in large measure dependent on the ability to
readily and objectively identify the members of the affected class. We recognize that the Rehabilitation Act's
present definition raises some difficulties in this regard.
However, H.R. 14225's changes would create even greater
confusion with respect to the membership of the class
o~ handicapped individuals.
The new definition of "handicapped individual" is so broad that it could be interpreted
to include both minor "handicaps" as well as the terminally
ill. Specifically, we question the introduction of the
new term "impairment," rather than the term "handicap"
which is used in the present definition.
Subpart (B) would further expand the definition to include
persons with a record of a physical or mental "impairment"
which substantially limits one or more major life activities.
While we understand the desire to provide coverage for persons who have recovered from mental, neurological or emotional disorders, this provision would potentially cover
anyone who once had temporary medical illness or injury.
The Conference Committee itself states that this provision
would apply to persons who once had "a heart attack" or
"cancer". 'rhis provision 1 s coverage could include almost.
anyone in the workforce.
We also oppose subpart (C) of the proposed definition.
Whether or not a person is regarded as having an impairment
which substantially limits one or more life activities is
likely to be purely a subjective matter. We believe such
a provision would be impossible to administer with any
certainty.
The effect of these provisions is to weaken rather than
strengthen the affirmative action program. This Department
opposes section lll(a} of the bill. However, in view of
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the primary interest of the Department of Health, Education,
and Welfare in this legislation, we defer to that agency's
views with respect to. Presidential approval of this enrolled bill.
Sincerely,
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LAW DEPARTMENT
Washington, DC

20260

October 18, 1974

Dear Mr. Rommel:
This is in response to your request for the views of the Postal Service
with respect to the enrolled bill:
H. R. 14225,

I.

11

To amend and extend the Rehabilitation Act
of 1973 for one additional year. 11
The interest of the Postal Service in
this legislation centers on title Il, the
proposed nRandolph-Sheppard Act Amendments of 1974 11 , the general purpose of
which, according to section 201, is to
remove various obstacles to the growth,
expansion, and continued vitality of the
Randolph-Sheppard program for the blind.

Purpose of Legislation.

To carry out this purpose, title II of the
bill would, among other things, ( 1) require
new construction projects and extension,
modification, and improvement projects
to be examined and cleared in advance by
the Secretary of Health, Education and
Welfare and the appropriate state licensi:::~
agency to assure maximum provision for
blind vendors; (2) assign vending machine
income on Federal property to blind vendc::-:
and state licensing agencies under a forrnula based on whether machines are in
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-2direct competition with a blind vendor;
(3) provide for HEW regulation of the
placement and operation of vending facilitit-'=
on postal property; (4) provide for compulsory arbitration of disagreements between
Federal agencies and state agencies; and
(5) extend the priority for blind vendors
to include cafeteria operations.
2.

Position of the Postal Service.

On November 19, 1973, the Postal Service
testified against S. 2581, the predecessor
in the Senate of title II of this bill. The
Postal Service also filed on July 22, 1974,
a report with the Office of Management
and Budget on S. 2581 as it passed the
Senate. Since most of the objections we
expressed in our testimony and report
have not been met by the subsequent
amendments to the legislation, our position remains unchanged ...!/

3.

Timing.

We have no recomme~dation to make as
to when the measure should be signed.

4.

Cost or Savings.

We have no method of accurately determining the administrative costs resulting
from the enactment of title II of this legislation.

5.

Recommendation of
Presidential Action.

The Postal Service makes no recommendation with regard to Presidential action bee"':.::::
approval or disapproval of H. R. 14225 she-·:.
properly turn on the probable effect on the
economy of Title I of the bill with regard t:
which the Postal Service has no special k:r; :--::;;ledge or expertise. However, should the

1/
Copies of our testimony on S. 2581 and our report to the Office of Management
and Budget on S. 2581, as passed by the Senate, are attached.
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-3bill be disapproved because of its potentially
inflationary impact, we urge that the message of the President also recommend
revision of title II of the bill in order to
simplify the unnecessarily complicated
provisions of that title which would be awkward and difficult to administer. In particular the Postal Service objects to the
provisions of that title which would involve
the layering of bureaucracy on top of bureaucracy by requiring the Postal Service to
obtain advance approval by the Secretary of
HEW and state licensing agencies before
undertaking 11 • • • to acquire by ownership,
rent, lease, or to otherwise occupy, in whole
or in part, any building • • • • 11 Such provisions cannot be squared with the general
postal exemption from cumbersome Federal
construction and procurement requirements
and regulations, an exemption intended to
reflect an overriding national priority to
modernize long-neglected postal facilities
and equipment with all possible speed.
Sincerely,

({/ {)ff_J, )Ct '-<~-z__
W. Allen Sanders
Assistant General Counsel
Legislative Division
Encl.
Mr. W< H. Rommel
Assistant Director
Legislative Reference
Office of Management
and Budget
Washington, D. C. 20503
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lAW DEPAFlTMENT
Washington,

Ju~y

uC

20260

22, 1974

Dear Mr. Rommel:
This responds to your request for the views of the Postal Service on
the Senate-·passed bill, S. 2581, the Randolph-Sheppard Act Amendments of 1974.
In testimony on November 19, 1973, before the'Subcommittee on the
Handicapped of the Senate Committee on Labor and Public Welfare, the
Postal Service opposed several major features of S. 2581. Since subsequent a1nencLrnents have not relieved the objections we expressed at that
time, our position remains unchanged.

\

Much o.£ the attention given the bill in the Senate has focused on the proposal
of S\:!ction 7 to restructure the apportionment of income earned Lro1n vending
machines operated on Federal property. Under present practice, the Postal
Service and other agencies have authorized employee welfare associations
to ope:J;ate those machines. Present la\v requires that agencies provide by
regulation for a portion of vending machine inc01ne to be assigned to bli~1d
vendors if necessary to protect the statutory preference for vending sb:::ds
operated by the blind. 20 U.S. C. §107. As introduced, S. 2581 wculc: h;-.ve
assigned all vending machine income to blind vendors or to state agencies
fOlr· the blind. As now a1nended, section 7 proposes in the short tern"l to
divid~ income from. existing vending machines bet\vcen ctnployee groups
and blind vendo:!."s or stat~ agencies on the basis of statutory perce.nzy.ges,
which would vary depending upon a number of factors, and in the long ~erm,
with a minor exception, to assign all inco1ne to the blindo All of the income
from new or replacement Inachines "vould go to the blind except in the case
of facilities where incom.e from machines used by employees \vithout access
to a blind vendin,5 facility does not aggregate rrLore than $3, 000 annually •
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The Postal Service opposes proposed section 7 for two reasons. First,
the proposed formula is unnecessarily complicated and would be awkward
to administer. Secondly, we believe that the present law represents sounder
policy than the proposed amendment, '\Vhich arbitrarily would go beyond what
is necessary to protect blind vendors from competition or to create additional job opportunities. It seems only fair that employees sho•.1ld share
in the profits from the operation of these machines into which they put
their money. That idea is consistent with the encouragement and protec. tion of opportunities for blind vendors. Our present regulations require
the assignment of vending machine income to blind stand operators to whatever extent is necessary to provide 1.11 adequate income level, as determined
jointly by the Postal Servi~e and state licensing agencies.
The Postal Service also opposes certain administrative changes proposed
by this bill \Vhich we consider inconsistent with the philosophy of Postal
Reorganization to place full authority and responsibility for postal affairs
in the Postal Service itself.. For example, proposed section Z(d) would
require new constr-uction projects and extension, modification, and improvement projects to be examined and cleared in advance by the Secretary
of Health, Education, and Welfare and the appropriate state licensing agency
to assure m.a;dmum provision for blind vendors. In practice, this provision
apparently \vould require that postal design standards he adapted in each
state to reflect standards setby HEW and the state agency. The proposal
cannot be squared with the general postal exemption from cumbersome
Federal· construction and procurement requireme:nts and regulations, an
exe1nption intended to reflect an overriding national priority to rnodernize
long-neglected postal facilities and equipment with all possible speed.
Similar considerations apply to proposed section 1, providing for HEW
regulation of the placement and operation of vending facilities on postal
property, and to proposed section 5, providing for con1pulsory arbitration
of disagreements bet\veen the Postal Service and state agencies. Present
law assigns the principal responsibility for enforcing the substantive postal.
program. under the Act to the Postal Service itself. We believe that is where
it belongs.
Continued postal management control is especially important in ·the context
of proposed section 9(7), which '\vould extend the priority for blind' vendors
to include cafeteria operations. In our judgment, postal authority to determine the standards neces.s.ary ·to assure the best professional in-plant meal
service for our employees is essential to an effective postal operation, We
cannot agree that the responsibility for setting those standards should be
delegated to state agencies responsible for licensing blind vendors.

•
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The Postc"'t.l Service is strongly committed to affirmative action in behalf
of the handicapped, tluough Randolph-Sheppard and other programs. We
are continually engaged in upgrading those programs, and just recently
have promulgated new regttlations to assure greater cooperation between
local postal managers and state agencies in identifying and providing opportunities for blind vendors. We believe that present provisions for division
of vending machine income and for general administration of postal responsibilities under Randolph-Sheppard are effective and should not be changed
·as proposed by S. 2581.
Sincerely,

W. Allen Sanders
Assistant General Counsel
Legislative Division
Mr. W. H. Rommel
Assistant Director
Legis).a.tive Reference
Office of Management
and Budget
Washington, D. C. 20503

•
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TESTlMONY OF WILLIAM EUDEY
ASSISTANT FOST.MASTER GENERAL
FOR EMPLOYEE RELATIONS
BEFORE THE
SUBCOMMITTEE ON THE HANDICAPPED
COMMITTEE ON LABOR AND PUBLIC WELFA..ltE
UNITED STATES SENATE
November 19, 1973

Mr. Chairman and Members of the Subcommittee:
I am William Eucley, Assistant Postmaster General for Employee
·Relations.

I certainly appreciate the opportunity to appear before you

today to present the views of the Postal Service on S. 2581.

...brought with me Al Gandal,

I have

from our Labor Relations Department;

Phil Tice, who is General Manager of our Environmental Services
Division; a.nd Allen Sanders, Assistant General Counsel, Legislative
Division.
S. 2581 has been proposed as a set of amendments to the RandolphSheppard Act intended to perfect e>.nd i:nplem.ent the program established
by that Act •. We believe that this legislation sweeps xrauch broader than

~-. ..._:.~·!~~;;.:
.... ...... . ~~_

··: .. .

-2that.

In particular, as applied to the Postal Service, the proposed

changes would subject the Service to a measure of supervision by the
Executive branch inconsistent with the philosophy of Postal Reorganization.

Since the Postal Service is making sincere and newly reinforced

efforts to assure that its Randolph-Sheppard program contributes as
much as possible to the employment opportunities of the bH,nd, in our
opinion· the proposed changes are not justified for Postal Service application.
Section 7 of the bill (proposed new section 7 of the Act) would
accomplish one of those changes by requiring that all income from vending
machines located in work areas be assigned either to blind
state agencies for the blind.

~endo:rs

or to

The present statute, 20 U.S. C. § 107, requires

the t:ransfer of only so much of that vending machine income as is necessary
to protect the preference for blind-vendor opportunities, to be made only
to the blind vendors themselves.

In effect, the bill would substitute a

straight subsidy for the blind, at the expense of Federal and Postal Service
employees, for the present philosophy of the Act to provide job opportunitic s for the blind.
To impose such an obligation on postal employees, when not also
made applicable to the private sector of the economy, cannot be squared
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with the determination of the Postal Reorganization Act to structure
postal employment along a business-like model.

In that spirit, existing

postal practice continues an historical practice of assigning income from
workroom vending machines, subject to the requirement for assignment
of that income where needed to protect the blind-stand preference, to

.
f

employee welfare associations for use in specified employee activities.
However admirable the objective of general

ai~

to the handicapped, we

believe that profits from vending machines on the workroom floor are hot
postal or federal income, and properly should be shared by the employees

f

who put thei:.;- money into those machines.

l'

t

l

f

A second marked alteration in the Randolph-Sheppard Act as it

I

presently reads is contemplated by those provisions of the bill that

l

would assign to the Secretary of Health, Education, and Welfare the
direct responsibility for enforcing the Act.

For example, section 3

(1proposed new section 1 (b) of the Act) would empm.ver the Secretary to
prescribe regulations implementing the program and to
.
'

determin.~ ~hose
~

'

situations where the placement of blind vending facilities would be inappl·opriate.

The present Act, in contrast, delegates to the individual agency

the principal authority for enforcing the program, preserving for the .: · ·, ··
Secretary only the responsibility for consultation and for final approval
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of agency regulations.

The Postal Reorganization Act, 39 U.S. C.

§410(b)(3), in keeping with the general philosophy of that legislation
to free the Postal Service from the control of the Executive branch,
adopts the Randolph-Sheppard Act, 20 U.S. C. § 107, as it now stands,
with only a limited supervisory role for the Secretary.
To return the Postal Service to substantial outside control in this
area ~ould be to chip away at the comprehensive responsibility that the
Reorganization framers felt necessary to give postal management the
ability to run an effective postal program.

Such a dilution of postal

management control would be aggravated by the c:hanges contemplated
by section 8 of the bill (proposed new section I 0(8) of the Act).

.

That

.

section would greatly extend the scope of blind-vendor operations, from
the "vending stands" of the present law to the potential all-encompassing
"vending facility", defined to include ''automatic vending machines, snack
bars,
cart service, shelters, counters,
....

11

and even cafeterias, where

feasibility is determined solely by the Secretary and state licensing

.......

'

agency.

For a labor-intensive organization like the Postal Service,

management ability to exercise the basic responsibility for food service
and

~or

employee recreation guidance is a necessity to assure the

harmonious employee relations required for the success of its mission.

.

.
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. Under the authority granted by present law, the Postal Service is
continuing its. efforts to provide opportunities for blind and other handi_:
capped persons, both within the Randolph-Sheppard program and otherwise.

According to a General ~A.ccounting Office report, at the end of

fiscal 1972 better than one quarter of the total blind stands operated on
federal property were to be found at postal sites (B-176886, Appendix
III).

To the extent that report was critical of Postal Service implementa-

tion of Randolph-Sheppard, it relied almost exclusively on an internal
audit instituted by, and for the use of, the Postal Service.

We, too,

have beenconcerned \Vith insuring that the reorganized Postal Service
fully comply with the law in this area.

Our audit, as noted and adopted

by GAO, made the following findings in reference to the Randolph-Sheppard
Act:·
(1) The system for supplementing the income of blind-stand operators

:from employee welfare fund revenues was not entirely uniform.
(2) Local management enforcement of the Act and communication
·with state officials had been inadequate.
As a result of the audit and further investigation and study, the Postal
Service has prepared a draft Handbook, entitled "Operating Instructions
for Food. Service and Employee Social and Recreational Funds". a copy of

...

. ..

..

-6which has be.en furnished to your Committee, and we have circulated
the draft to employee representatives for comment and evaluation.

Para-

graph 230 o( that Handbook would introduce the following requirements
in response to the findings of the audit dealing with Randolph-Sheppard:
(1} Blind operators receiving an inadequate income would be assigned

profits from other vending machines located in the installation as deter- ·
mined jointly by the postal official in charge and the state licensing agency •

.

(2) The Postal Service would be committed to full cooperation with
state agencies, including affirmative action to advise them of opportunities
for additional blind vending facilities.
V/e are fully determined to implement our responsibilities under the
Randolph-Sheppard Act and will make every effort necessary to maintain
c,ontinued compliance:

Local performance under the revised instructions,

when promulgated, will be monitored and supervised at the headquarters
level.
Beyond Randolph..:sheppard, the new Handbook would also provide that
agreements with Postal Service contractors for cafeteria services include
requirements that those contractors make good faith efforts to recruit
and train handicapped employees, including but not limited to the visually
handicapped.

That program would be consistent with the curren~ design

..
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. of Randolph-Sheppard to ?rovide job opportunities rather than subsidies,
and with the Postal Service's own program for hiring the handicapped,
which has resulted in the appointment of approximately 5, 300 handicapped
employees since 1970.
The Postal Service is proud of its total record in behalf of employment opportunities for the handicapped.

Since we believe that the proposed

legislation would significantly alter the program for the blind without sub-

;

;

:i

'i

stantial justification, we cannot support its enactment.

I
.' I!

I

'I
. I

This concludes my prepared statement.

I

I will be happy to attempt

!

to answer any questions you may have.

i

I.
I

i-:
1i
I
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UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D.C.

20415

October 22, 1974

CHAIRMAN

Honorable Roy L. Ash, Director
Office of Management and Budget
Washington, D.C.
20503
Attention:

Assistant Director for
Legislative Reference

Dear Mr. Ash:
This is in reply to your request for the views of the Civil Service
Commission on enrolled bill H.R. 14225, a bill "To Amend the Rehabilitation Act of 1973."
H.R. 14225 would extend the authorization of appropriations in the
Rehabilitation Act of 1973 for one year, transfer the Rehabilitation
Services Administration to the Office of the Secretary of Health,
Education, and Welfare, amend the Randolph-Sheppard Act for the blind,
and provide for the convening of a White.House Conference on Handicapped
Individuals.
We are commenting only on the prov~s1ons relating to personnel contained
in Sections lll(p), 208, and 302.
section lll(p) of the enrolled bill concerns the Architectural and Transportation Barriers Compliance Board that was set up by the Rehabilitation Act
of 1973. That Act provided no permanent staff for the Board, intending that
it would obtain assistance from Federal agencies and departments and utilize
experts and consultants as needed. The enrolled bill provides that the Board
shall appoint an executive director and such professional and clerical personn~:
as are necessary to carry out its functions. Since the bill is silent on the
matter, we may assume that these personnel will be covered by title 5.
Section 208. This section calls for the creation of
in the Office for the Blind and Visually Handicapped
Services Administration (DREW), including one at the
also provides that preference will be given to blind
these positions.

{: >,:)'\;\)?;··.·;i', ;.:F~?:;.;,~,:.~\);'::.y;;; :.;,>:r.. .
.. '.

.:.•

ten additional positions
of the Rehabilitation
supergrade level. It
individuals in filling

-2The Commission has on numerous occasions objected to legislation adding supergrade positions by earmarking them for specific agencies rather than approving
them through the proper House and Senate Committees for Government-wide
allocation by the Civil Service Commission. This kind of legislation denies
the flexibility needed for the Civil Service Commission to successfully manage
supergrade resources. Hence~ we object to this feature of the enrolled bill.
We do not object to the preference provision. The Randolph-Sheppard Act
has contained a similar provision since its original enactment in 1936.
We note that Section 208(d) strikes the requirement in the earlier act
that "at least 50 per centum of such additional personnel shall be blind
perso~s.n

Section 302 of the bill calls for the establishment of a National Planning
and Advisory Council, appointed by the Secretary of Health, Education and
Welfare, to provide guidance and planning for a \Vhite House Conference on
Handicapped Individuals. This Council would be authorized to hire staff
without regard to the provisions of title 5 governing appointment, classification, or General Schedule pay rates, except that rates of pay for such
staff may not exceed the rate prescribed for GS-18. We do not object to the
exclusion of these employees from title 5, since the council is a temporary
entity that will expire within three years of its establishment.
This is the first opportunity the Commission has had to comment on this
legislation. Notwithstanding the objection noted above, we recommend that
the President sign enrolled bill H.R. 14225.

((i~
Robert E.
Chairman

k
~
yours,

' .•::ss!STANT ATTORNEY GENERAL.
L.EGI$L.ATIVE AFI"AIRS

irpartmrut nf 3Junttrr
l11anl1ittgtnu. D.<£. 2ll 53ll

OCT 24 1974
Honorable Roy L. Ash
Director, Office of
Management and Budget
Washington, D. C.. 20503
Dear Mr. Ash:
This is in response to your request for the views of the
Department of Justice on the constitutionality of section 101
of the enrolled bill H.R. 14225, the Rehabilitation Act Amendments of 1974.
Section 101 would amend section 3(a) of the Rehabilitation
Act of 1973, 87 Stat. 357, which deals with the office of the
Commissioner of the Rehabilitation Services Administration in
the Department of Health, Education and Welfare. Under existing law the Commissioner is appointed by the President alone.
The amendment would provide for the appointment of the Commissioner by the President by and with the advice and consent of
the Senate. The bill would also provide that the Commissioner
shall be the principal officer of the department charged with
the enforcement of the Act and prohibit the delegation of his
functions to any person not responsible to him. The amendment
would become effective sixty days after the day of its enactment.
Whether an officer is to be appointed by the President
alone or by the President by and with the advice and consent
of the Senate is a matter primarily within the discretion of
Congress and does not in itself raise a constitutional issue.
Problems of that nature, however, do arise if a statute modifying the method of appointment seeks to affect the tenure of
an incumbent validly appointed by the President pursuant to
existing law. As you know, President Nixon in 1973 disapproved
S. 518, 93d Cong., 1st Sess., which would have required Senate
confirmation of certain appointments in your agency and further
required such appointments to be made within 31 days follov1ing
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the enactment of that bill. The underlying basis for the
veto was that the bill interfered with the Preside~t's exclusive power to remove incumbent officers. See the veto
recommendation of the Department of Justice on that bill,
and President Nixon's veto message attached hereto.
This bill, in contrast to S. 518, does not expressly
require the President to make a new appointment subject to
Senate confirmation to the office of the Commissioner within
a specified period after its enactment. At the worst the
bill is ambiguous. While it is possible to read the bill
to ~hat effect, it would be equally, if not even more, justified to read it as merely requiring that an appointment made
after its effective date must be made by and with the advice
and consent of the Senate.
The conference report indicates (at Cong. Rec. Oct. 10,
1974, S 18878 and ·s 18885) that the Senate version of the bill
specifically provided that "the amendment shall not take effect
with respect to any individual holding the Office of RSA
Commissioner on the date of enactment until such individual
ceases to hold office." The House bill did not contain a
comparable provision and the clause was deleted in conference
without, however, providing expressly that the amendment should
apply to the incumbent.
There are thus two possible interpretations of the bill.
Under one, there is no question as to its constitutionality;
under the other, its constitutionality is seriously open to
question. There is, however, a well-established rule of constitutional interpretation that in such a situation, the
former interpretation must prevail. United States v. Rumely,
345 U.S. 41, 47 (1953); United States v. Thirty-Seven Photographs, 402 U.S. 363, 369 (1971); 41 Op. A.G. 507, 525 (1960).
In our view, section 101 of the bill should be read as not
affecting the tenure of the incumbent Commissioner, and accordingly it does not present a substantial constitutional issue.
r"1

-'Sincerely ,

c

I . ·-:

l

- 2 -

t

7-

)

?, ·:{_
W. Vincent Rakestraw
Assistant Attorney General
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MAY 9 1973
Honorable Roy L. Ash
Director, Office of Management
and Budget
Washington, D.C. 20503
Dear Mr. Ash:
In compliance with your request, I have examined a
.
facsimile of enrolled bill S. 518, to abolish and reestablish
the offices of Director and Deputy. Director of the Office
of Management and Budget.
·•

.

Section 1 of the bill "abolishes" the offices of
Director and Deputy Director of the Office of Management
and Budget provided for in section 207 of the Budget and
Accounting Act of 1921, and redesignated by section 102(b)
of Reorganization Plan No. 2 of 1970.
Section 2 "establishes" the offices of Director and
Deputy Director, OMB, and provides that they are to be
filled by and with the advice and consent of the Senate.
Section 3 transfers to the office of the Director, O~ffi,
created by section 2, the functions transferred to the
President by section 101 of Reorganization Plan No. 2 of
1970, and all functions vested by law in OMB or the Director
of OMB. The section also authorizes the President to assign
to nsuch office" from time to time such additional functions
as he may deem necessary, and authorizes the Director to
assign to the office of the Deputy Director such functions
as he may deem necessary.
Section 4 provides that nothing in the Act shall impair
the President's pm-1er to remove the Director and Deputy
Director.

---

..

.

,.

Section 5 amends 5 U.S.C. 5313(11) (not 5315) and
5314(34) to conform with the changes in the titles of
the Director and Deputy Director, Bureau of the Budget,
to Director and Deputy Director, Office of Management and
Budget.
Section 6 provides that the legislation will become
effective on the 31st day following its enactment.

I.
The Department of Justice has a number of constitutional
objections to S~ 518. These objections, which were spelled
out at some length in the statement of March 9, 1973 by
Assistant Attorney General Robert 0. Dixon, Jr. before the
House Subcommittee on Legislation and Military Operations
(copy attached), are summarized below:
1. Initially, because S. 518 will have the effect of
requiring the current Director and Deputy Director of OMB
to undergo confirmation, the bill is subject to two substantial constitutional deficiencies. By asserting the
power of the Senate to confirm or decline to confirm the
incumbents, the Congress is in effect asserting a Senate
power to remove them from office. Such a power is inconsistent with the established constitutional precept that
the power to remove an official of the Executive branch
is exclusively that of the President. See Myers v. United
States, 272 U.S. 52 (1926), where the Court held unconstitutional a statute providing that postmasters appointed
with the advice and consent of the Senate could be removed
only by that process.,
2. In subjecting the incumbents to possible removal,
S. 518 may also conflict with the constitutional prohibition
on bills of attainder contained in Article I, section 9
of the Constitution. A bill of attainder is a legislative
act which imposes punishment on a designated individual
without the procedural protections of a trial by the judiciary.
The Supreme Court has invoked this clause to hold unconstitutional a statute which attempted to remove specified
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...
incumbents in federal office by direct congressional action
rather than Presidential action. United States v. Lovett,
328 u.s. 303 (1946).

3. A final general constitutional objection to S. 518,
unrelated to the current Director and Deputy Director, is
the bill's requirement that all future appointees to these
offices be subject to Senate confirmation. Such a requirement infringes upon the President's traditional control
'of positions immediate to the Presidency itself, thereby
·arguably violating the separation of powers principle.
This central constitutional principle is implicit in the
separate and distinct establishment of the three branches
of government in Articles I, II, and III of the Constitution.
See.Ex Parte Grossman, 267 U.S. 87, 119 (1925). The principle
implies that the President shall and must have a number of
persons serving him immediately and exclusively as staff
advisers.
With respect to the power of appointment, the Constitution does not call for total separation, reserving to the
Senate the advice and consent function. However, the Senate
confirmation role traditionally has not extended to the
inner circle of Presidential advisers. The Director and
Deputy Director of the Office of Management and Budget hold
positions comparable to the close personal advisers of the
President, dealing with the entire Executive branch in a
matter in which no cabinet or agency head would do. Congress
was aware of the unique status of the OMB (Bureau of the
Budget) Director when, in enacting the Budget and Accounting
Act of 1921, it declined to require Senate confirmation for
his appointment. See the sources cited in the Statement by
Assistant Attorney General Dixon, at page 5. A reversal
of this policy, in our view, dilutes Presidential powers
in a manner not consonant with the proper functioning of
the Presidency and the separation of powers principle.
II.
The most substantial of the constitutional objections
to S. 518 is the infringement of the President 1 s exclusive

--·
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power of removal which it would permit. S. 518 seeks to
avoid this deficiency by nominally "abolishing" the positions
of OMB Director and Deputy Director and immediately 11 reestablishing11 them subject to Senate confirmat;ion of the
President 1 s nominees. Concededly, Congress has the power
to totally and finally abolish any office which it has
created. However, this power cannot be utilized to achieve
a constitutio:nally _prohibited end. As the Supreme Court
stated in United States v. Butler, 297 U.S. 1, 68 (1936):
It is an established principle that the attainment
of a prohibited end may not be accomplished under
the pretext of the exertion of powers which are
granted.
While we are not aware of any decision of a federal
court involving an attempt by Congress to remove an officer
through the abolishment and immediate reestablishment of
an office, there are a number of state court decisions in
which such enactments by state legislatures have been
nullified. In general, these decisions have held that the
abolition of the office must be genuine and not merely
colorable. Where the reestablished office has substantially
the same functions as the one which had been abolished,
the courts have generally found the statutory language
abolishing the office to be mere subterfuge. See Commonwealth ex rel. Kelley v. Clark, 327 Pa. 181, 193 Atl. 634
(1937). Other state cases are cited in the attached
statement by Assistant Attorney General Dixon at pages
11-20.
The positions reestablished by section 2 of S. 518
are largely identical to those abolished in section 1 of
the bill. The only difference between the functions of
the Director whose office would be abolished by section 1
of the bill and those of the Director whose office would
be created by section 2, would be that the former derived
his authority from a Presidential delegation while the
latter would receive statutory authority. Thus, S. 518
would not effect a genuine abolition of the offices of
Director and Deputy Director of the Office of Management
and Budget. The incumbents would remain in office and
the Presiden~ would not, in our view, be required to reappoint them by and with the advice and consent of the Senate.
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The Department of Justice recommends against Executive
approval of this bill. In the attached proposed veto
message, discussion has been limited to the clear infringement of the President's exclusive removal power which would
be effected by S. 518. This argument, in our view, represents
the most p-ersuasive and weighty constitutional deficiency
in the bill and the best tactical ground on which to base
a Presidential veto.
Sincerely,

MIKE MCKEVITT

Assistant Attorney General

/

I

/

---··

- 5 •

..

.

,..
..
.
•..
:.:· :~. :·. _:.::: . .4/:~: ·~~:.;·.,-::~~;.;~~~<j>·
---· .---.
- ... .,

...

'

.•

. ..·'
..
__

. .
. .· ..
·.::,•••.-·.. ~.;•.•: -'·!'!.·...·~ -~~· .........

..
~

·.-~!·.

• • ..

• •..• : . !
,•

·..

..... -. ~..-·:. .

·.-.

,• .~.

• •

.

• •

•

f1

"'•

.

.. !

•.

. "'

"·

..

. :. ..··::

.•

• ..

~

·-. • ..

. ••

'$~.

•

'

.·

~

..

, "

..

.

.

.

,.

To the Senate of the United States:
I regret that I must return

s ..518

without my approval.

I am impelled to take this action because enactment of the
bill would represent a grave invasion of the separation of
powers, a fundamental principle of our constitutional system.
Under existing law the Director and Deputy Director of
the Office of Management and Budget are appointed by the
President alone and serve at the

pleas~re

of the President.

The bill would abolish these two offices effective thirty
days after enactment, but then provide for their immediate
reestablishment.

Future appointees would be subject to

senatorial confirmation.

Thus, if the officers lawfully occupying

those two positions at present are to continue to serve,
they must be reappointed by the President, subject to the new
condition of advice and consent of the Senate.

The result

would be to remove those two officers by legislative action.
Such action plainly violates the constitutional principle
that the President has the exclusive and illimitable power
to remove, or retain, executive officers appointed by the
President.

The Supreme Court in a leading decision,

~yers

v.

United States, 272 U.S .. 52, 122 (1926), has held that this

. ·. '; :~!, ~)iJ!i::-,; :~:; ~);;!, <;o;;;~:;;;,-;,·:A:::).: {,;. ,:;:>+~: 1·:. : :~,;::;;;;~,: :~;

$

..

. .-

.

,:

authority is incident to the power of appointment and is an
exclusive p"ower that cannot be infringed upon by the Congress.
Congress of course has the power to abolish an officeo
When it does so, the tenure of the incumbent ends.

The power

of the Congress to terminate an office, however, may not be
utilized to circumvent the exclusive nature of the President's
constitutional removal power.

Genuine abolition of an office

carries with it the notion of permanencyo

Where, as here,

the same statute abolishes an office and immediately recreates
it to all intents and purposes in its identical form, it is
no more than a device to accomplish a removal of the incumbent.
The unpleasant task of vetoing an act of Congress is
never to be undertaken lightly.

In this instance, however,

the constitutional objection was raised both in committee
and on the floor of the House of Representativeso
In 1789, during the first

s~ssion

of the first Congress,

James Madison said:
"If there is a principle in· our Constitution,
indeed in any free Constitution, more sacred
than another, it is just that which separates
the Legislative, Executive and Judicial
powers."
Madison made that observation__during the Great Debate on the
illimitable nature of the President's removal power.
- 2 -
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issue, if not identical with, is intimately related to, the
issue this bill raiseso

Congress cannot remove an officer

in the executive branch by the device, utilized in this bill,
of abolishing his office and reestablishing it immediately,
subject to new qualifications.
In addition to the federal precepts implicit in the
separation of powers principle and made explicit by the
Supreme Court in the Myers case, I am advised by the Attorney
General that legislation of this type_has been invalidated
by State courts.

As one court put it, the legislative power
t

to create or abolish offices is broad, but it is limited "by
the condition that it must not be used for the purposes of
removing an officer.u

State ex relo Hammond v. Maxfield,

103 Utah 1, 13-14 (1942).
When I took my oath of office, I assumed the solemn
obligation to preserve, protect, and defend every provision
of the Constitutiono

I would violate that oath if I left

to my successor a Presidency which is no longer co-equal
•

with the legislative brancho
It is therefore my duty to return this bill without my
approvalo

_________... -·- -

- 3 .:.

THE WHITE :.'ifb)JSE
ACTION MEMORANDUM

Date:

Time:

1974

FOR ACTION:

LOG NO.: · 712

WASHINGTON ".

9:30 a.m.

cc (for information) :warren K. Hendriks

ames Cavanaugh
Phil Buchen
Bill Timmons
Paul Theis

Jerry Jones
Pam Needham

FROM THE STAFF SECRETARY
DUE: Date:

Today, October 25, 197 4

SUBJECT:

Enrolled Bill H.R. 14225 - Amendments to the
Rehabilitation Act of 1973 and the RandolphSheppard Act of 1936

Time:

3:00 p.m.

ACTION REQUESTED:
_ _ For Necessary Action

XX

For Your Recommendations

_ _ Prepare Agenda and Brief

_ _ Draft Reply

_ _ For Your Comments

_ _ Draft Remarks

REMARKS:

Please return to Kathy Tindle - West Wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.
I£ you have any questions or if you anticipate a
delay in submiHing the required material, please
telephone the Staff Secretary immediately.

Warren K. Hendriks
For the President

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

OCT 241974
MEMORANDUM FOR THE PRESIDENT
SUbject:

Enrolled Bill H.R. 14225 - Amendments to the
Rehabilitation Act of 1973 and the
Randolph-Sheppard Act of 1936

Description of the Bill
Title I of H.R. 14225 tvould: provide appropriation authorizations for fiscal year 1976 for the Vocational Rehabilitation
program; transfer the Rehabilitation Services Administration
(RSA) from the Social and Rehabilitation Services (SRS) to the
Office of the Secretary of HEW; and require Senate confirmation of the RSA Commissioner. The bill t•Tould also expand the
definition of "handicapped" for those sections of theRehabilitation Act dealing with affirmative action against
discrimination in hiring and in the administration of Federal
programs, and contains several other objectionable provisions.
Title II of H.R. 14225 would amend the Randolph-Sheppard Act
to require that a substantial portion of income from vending
machines on Federal properties be paid either to licensed
blind vendors or to State blind licensing agencies.
Cafeterias, snack bars, and cart services would be included
in the expanded scope of food operations for which blind
vendors \'Tould be given priority.
Title II would also require the approval of the ·secretary of
HEW regarding the availability of blind vending sites before
any Federal property could be acquired, leased, or renovated
in a major way. The bill mandates the assignment of 10
additional staff to administer the Randolph-Sheppard Act, and
the Secretary of HEW t.vould provide for and pay the costs of
binding arbitration of grievances of blind vendors.
Under Title III of the bill, the President t·TOuld be authorized
to call a ~·Jhite House Conference on Handicapped Individuals
within t'VlO years of enactment, and $2 million plus "such su.ms
as may be necessary" -v1ould be authorized to fund the
Conference.
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At~ached

is a more detailed memorandum covering this
enrolled bill and agency recommendations.

· Major arguments for ·approval
Appropriation authorizations for fiscal· year 1976
represent only a 7 percent increase over current
authorization levels, far smaller than such levels
in earlier, vetoed bills, and less than the current
inflation rate. It is possible that all but
$40 million of the increase could be controlled via
the budget and appropriations processes.
Transfer of RSA to the Office of the Secretary of
HEW \'Tould give the program a more highly placed and
visible location than in SRS where '\'lelfare programs
are emphasized.
The Secretary of HEv:, "lith overall Randolph-Sheppard
responsibility, could provide more consistent and
beneficial treatment of blind vendors than
individual agencies could.
The priority given to the blind in establishing
vending facilities and the assignment of vending
machine income to the blind "'rould substantially
increase the viability of blind vending facilities
and employment opportunities for blind persons.
A lVhite House Conference would help focus existing
programs more effectively on the needs of the
handicapped.
The Administration would be viewed more favorably
and sympathetically by approving this bill, when
contrasted \'lith the fact that t't'lo vocational
rehabilitation bills ,.,ere vetoed in the past three
years.

')
-~·
/-,-

Major arguments for disapproval
Appropriation authorizations represent a 7 percent···~.·····
increase over existing authorization levels and a
15 percent increase over the current 1975 budget
request. Moreover, $40 million of the increase
would have to be spent.

·•.
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The management flexibility of the Secretary of HEW
would be seriously undermined by mandated organizational changes contained in the bill.
Marginal cafeteria operations on Federal property
would be endangered by assignment of vending machine
income, on which they nmv depend, to blind vendors.
Many existing cafeteria contracts \vould have to be
renegotiated with concessionaires, with probable
increased cafeteria prices.
Many employee welfare and beneficent activities
which depend upon vending machine income would have
to be curtailed.
The management responsibilities of individual
agencies v1ould be seriously hampered by the requirement for the approval of the Secretary of HEN for
all new building acquisition, leasing, or renovation
to assure appropriate sites for blind vending
facilities.
The expanded definition of "handicapped" 'ivould
confuse the administration of the existing affirmative action and anti-discrimination provisions of
the Rehabilitation Act.
The White House Conference 'vould probably raise
strong pressures for increased funding for programs
for the handicapped.
Rec·omrnenda tion
I recommend disapproval •.

I

Director

..

.'
EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, O.C. 20503

MEMORANDUM FOR THE PRESIDENT
Subject:

Enrolled Bill H.R. 14225 - Rehabilitation Act
and Randolph-Sheppard Act Amendments of 1974,
White House Conference on Handicapped Individuals
Sponsor - Rep. Brademas (D) Indiana and 3 others

Last Day for Action
October 29, 1974 - Tuesday
Purpose
Extends through fiscal year 1976 and increases the appropriation authorizations of the Rehabilitation Act of 1973;
mandates administration of the Act in the Office of the
Secretary of HEW and amends the Act in other respects;
expands the priority, scope, and income of the blind vendor
progr~~ under the Randolph-Sheppard Act1 authorizes a
White House Conference on Handicapped Individuals.
· Agency Recommendations
Office of Management and Budget
Department of Health, Education,
and Welfare
General Services Administration
Veterans Administration
Department of Defense
Department of Labor
Postal Service
Civil Service Commission

Disapproval (Veto
message attached)
Disapproval (Veto
message attached)
Cannot favor approval
Cannot recommend
approval of Title II
No objection to
approval of Title II
Defers to HEW
No recommendation
Approval·

·.
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Discussion
This legislation was initiated in the Congress and, as
pas~ed by the House, consisted only of amendments to the
Rehabilitation Act of 1973 (Title I). The Senate added
Titles II and III, '·1hich \vould, respectively, amend the
Randolph-Sheppard Act in major respects and authorize the
convening of a rfuite House Conference on Handicapped
Individuals. The conferees adopted all three titles
with minor modifications. The conference report was passed
by a vote of 334-0 in the House and by voice vote in the
Senate.
The follm-1ing describes the main features of the enrolled
bill, which are discussed in greater detail in the attached
agency views letters.
· t.ritle· T -- Rehabil'itation· Act· Amendments of '1974
The Federal-State vocational rehabilitation (VR) program
dates back to 1920 and is currently operated by the
Rehabilitation Services Administration (RSA) within the
Social and Rehabilitation Service (SRS) component of HE\-1.
The legislation providing authority for the VR program is
the Rehabilitation Act of 1973, which was approved on
September 26, 1973 after t\\•o previous vetoes by
.,.
, ·
P resl.·aent N'J.xon. ·
.
( ;~:

._
Cl\u';:··..
"'
~)

The appropriation authorizat~ons in the Rehabil~tation Ac~~
~
of 1973 are scheduled to exp1.re at the end of fJ.scal year · -. ....___./'
1975. By far the largest single authorization is for
formula grants to States at an 80 percent matching rate.
Under the Act, these grants constitute an entitlement of
the States, and the full authorization must be allocated
if the States have adequate matching funds.
Although the present authorization provides authority
through June30, 1975, the House initiated H.R. 14225 this
year in order to give the States advance notice of hm·1 much
they could expect to receive in fiscal year 1976 so that
they would be able to plan their programs for next year
effectively. The report of the House Committee on Education
and Labor indicates that extensive hearings and a longer
extension of the VR programs are contemplated in the near
future.

:'·< ::r~i

·.;: .··:;;:c'T.::·,>; ;;;~~~?~ \:,.;';;~;:·:::: ::::;;'.:.::'·H.ri·.'~r''\ : ·'b~s.: -;. :~.;,:r:17 \~:..>i -~:::~,_,.·.· ;::t:./-: <·F: .
>

•

...

~

•

••

•

· : ' ••

...

~

•

•

•

·.
3

The follm·ling are the major features of Title I of
H.R. 1422.5.
· A pro riation· ·authoriza·tions. The enrolled bill would
aut or1ze a tota o
• million for fiscal year 1976
for the various activities of the Rehabilitation Act of
1973. The follmving table compares the fiscal year 1976
authorizations in H.R. 14225 with the fiscal year 1975
authorizations in current law and the amended 1975 budget
request.
(In millions of dollars)
Current
1975 authorizations

1975

1976

budget request
as amended

authorizations
in H.R. 14225

Formula grants to
States for VR
services

680

Innovation and
expansion grants

39

Research and
training

52.7

42.2

64

.. "19. 5

13.9

"23.1

791.2

736.1

849.1

Other
Total

680

720
42

* Note:

The enrolled bill also contains "such sums"
authorizations for construction grants and certain
other activities.

Because the State grant allotments are computed on the basis
of the authorization, the $40 million increase provided in
H.R. 14225, from $680 million to $720 million, ~vould have
to be requested in the 1976 Budget. The other specific
authorizations, representing an increase in fiscal year 1976
of $73 million over the amended fiscal year 1975 budget
request are subject to the normal budget and appropriations
process, but will undoubtedly create pressures for increased
funding.

.

.

>~:.:.. ::·:.. ,;·::·:, ·:~ <~:::·:··i -~.;·:-;~X/' :.~:-.:~-;~ ._:;<-':~-->~~···;. ::.>=~:-~- .~·:::.! • _,:,:~ :, ·. -<. ;,./·-;·:_.,.>.:<"',:;-(. '·-~ ~>~.-.'; ·:·:·:~:... ·r;~;_; .':':-.. ·.- ~~-~/~ /:_;~· :·f :-;}-·!.}- ~=. \:/ -+:··-~;;;,>:,,: -'~:..··.::
._ .. ·:- . -~~-·:.; __._'f'· •.. ·
0

.:

¥to.: ';,

•

~

,

0

,

,

,"r'

~
...,

•, '''. 0,

_.. "':~'::.,#.
·,,,

:::•

~: ..: ·&· ...

.~,r. -."~,. :·' ..:. ; ~· ~-~ •

~-.·'"

0
0 ,:.;

;"·,

'.; :. 0

.•~-·.:.:-;

\::..,,.r.';'t -: •. : ...

;'•,!.;:..: •.,. ,; .:

•-:.."!.~_:·

.•

.... ··.; • •

~-:··

..

•... ·~":.· •.-

0

0

0
,";

•

'_."'\

';,;

~~-l. ,:,::-.. ::::··. ";..~•~• ·:• ' •: : •.:"• "t:...•i->",,·:;., ~.• ~: ··.~

:,

..

.::

_:.·.

f. .;•, ·.:.... ~· ...• •~.. :' .... ~..·•. ~... w•),

· . . :·.· •. • .•
: • • ': ••/:.:;

~··::._._

:·.

'·.

;.·.~·,··· ~-..:~ :~-.: .~.,.;;.:~., ~~::'~7--2•l

0

•

. . . . . ; • • ;_.,,

..
4

The Administration's position during congressional consideration \!'las that either the formula grants should be extended
at the fi~cal year 1975 level or the Act should be amended
so that appropriations rather than authorizations would be
the basis for the State allotments.
Organizational provisions. Despite strong opposition by HEH,
H.R. 14225 would provide for the transfer of RSA from SRS to
the Office of the Secretary, effective 60 days after enactment. The expressed reasons for this shift are (1) to remove
the VR program from the primarily welfare-oriented SRS and
(2) to give handicapped persons a more highly placed and
visible location within HEW.
Under the enrolled bill, confirmation by the Senate would be
required for the Presidentially-appointed Commissioner heading
the RSA. The Commissioner would be directly responsible to
the Secretary, the Under Secretary, or an appropriate
Assistant Secretary, as designated by the Secretary. The
bill "1ould prohibit the delegation of the Commissioner's
functions to any officer not directly responsible to him
both with respect to program operations and administration.
H.R. 14225 would also prohibit the delegation of the
Secretary's responsibilities under section 405 of the
Rehabilitation Act of 1973 (relating to planning, research,
and evaluation) to any person with operational responsibilities for any program designed to benefit handicapped
individuals.
HEW strongly objects to these prov~s~ons as an infringement on the Secretary's ability to marshall the Department's
resources in an effective and efficient manner.
HEW also believes the enrolled bill would require Senate
confirmation of the incumbent RSA Commissioner, an unconstitutional infringement on the President's appointment
authority. The Justice Department, hot-lever, believes that 1
the bill should be read as not affecting the tenure of the:,
''\ ,,"
incumbent Commissioner and, accordingly, that it does not '·..,__~___./
present a substantial constitutional issue.

~-.

~-

Other significant amendments. Title I of H.R. 14225 ~·Tould
make various miscellaneous revisions in the Rehabilitation
Act of 1973, chief among them;
-- expanding, only for the purposes of Titles IV and V
of the Act, the definition of "handicapped individual," to
remove the present orientation tmvard employment and

•

• • • • •~..

<#

•

•

...

•

• :·''

.'! . • : .._.•

·,·.·.:..

5

employability resulting from VR services. This change in
definition \vould not apply to the basic VR activities.
Its main objective is to clarify that the Congress did
not intend to limit the term "handicapped individual" by
employment criteria for purposes of section 503 (requiring
Federal contractors to take affirmative action for hiring
and advancing handicapped individuals) or section 504
(prohibiting denial of benefits or discrimination against
a handicapped individual under any program or activity
receiving Federal assistance).
-- requiring each State agency and facility receiving
VR funds to take affirmative action to hire and advance in
employment qualified handicapped persons on the same terms
and conditions applicable to Federal contractors under
section 503 of the Act.
adding under the special project and demonstration
grant authority a new authority to operate programs to
demonstrate methods of making recreational activities fully
accessible to handicapped persons.
-- providing authority for the interagency Architectural
and Transportation Barriers Compliance Board, which \'7as
established in the 1973 Act, to make grants or contracts to
carry out its functions and to order "lithholding or
suspension of Federal funds with respect to standards
prescribed under the Architectural Barriers Act.
Title II ·--· Randolph-Sheppard Act Amendments
Title II of the enrolled bill would substantially amend the
Randolph-Sheppard Act 'tvhich governs the operation of blind
vending stands on Federal property. There have been growing
complaints in recent years that the grmvth of vending
machines has in general adversely affected the economic
conditions surrounding the operation of such stands. In
response, Senator Randolph has introduced legislation for
the last five years to take this development into consideration and to expand the rights of blind vendors in other
respects •
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The major changes proposed by Title II are:
-- Priority rather than preference would he given to
blind licensees in the operation of vending facilities on
Federal property.
The scope of food service operations for which
blind vendors would be given priority would be
significantly expanded to include cafeterias, snack bars,
cart service, etc.
-- All income from vending machines in direct
competition with a blind vending facility would be assigned
to blind vendors or used for their benefit: 50 percent of
income from vending machines not in direct competion
(30 percent at properties '\'lhere a majority of hours worked
are outside normal working hours) ,.,ould be so assigned.
This provision ,..muld not cover military exchanges, the
Veterans Canteen Service, or those facilities '"here income
from vending machines not in direct competition does not
exceed $3,000. "Vending machine income" would be defined
as either {1) commissions paid by a commercial vending
company {which average about 10 percent on gross sales),
when the machines are on Federal property by franchise
arrangement or lease or {2) net receipts, after subtracting
the cost of goods sold (including reasonable service and
maintenance), ,.,hen the machines are o'\'med by a Federal
agency.
The Secretary of Hm·I, rather than the head of the
individual agency, would be assigned direct responsibility
for determining, in consultation '\'lith the agency controlling
the Federal property, and Hith the State licensing agency,
v1here blind vending facilities \'lCUld have to be provided
in properties to be acquired, leased, or renovated, and
,.,here exceptions '·muld be permissible, subject to a ne,·T
requirement that,effective January 1, 1975, such properties
should include satisfactory sites for such facilities.
-- The Secretary of HEW would have to provide for
binding arbitration of grievances of blind licensees or
State licensing agencies and would have to pay all
reasonable costs of such arbitration.
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-- HEW would be directed to assign 10 additional
full-time personnel to RSA, including an additional
supergrade position, to administer the Randolph-Sheppard
program. ·
-- The Secretary of HEW would be required to make
recommendations on the establishment of a nationally
administered retirement, pension, and health insurance
system for blind licensees.
During consideration by the Senate Labor and Public tvelfare
Committee, GSA, VA, the Postal Service, DOD and HEW opposed
various provisions of Title II, with major concern expressed
over the assignment of vending machine income to the blind,
the inclusion of cafeterias for possible operation by the
blind, and the tightened requirements and dominant role of
HEW in determining the proper circumstances and locations
for the placement of blind vending facilities.
·Title ·III -- l'1hite· House Conference on Handicapped ·Individuals
This title of the enrolled bill, which incorporates a separate
measure passed by ti1e Senate in 1973, would authorize the
President to call a ~mite House Conference on Handicapped
Individuals not later than t\·10 years after the date of
enactment to develop recommendations and stimulate a national
assessment of problems and solutions to such problems facing
individuals \V'i th handicaps.
A 28-member National Planning and Advisory Council would be
appointed by the Secretary of HEW to help plan the conference.
A final report of the Conference would be submitted by the
Council to the President, and made public, not later than
120 days after the Conference is called. The Council and
Secretary would be required to transmit to the President
and the Congress within 90 days after the report their
recowmendations for administrative action and legislation.
The Secretary would be authorized to make a grant to each
State of betvreen $10,000 and $25,000 to assist the States in
participating, including conducting at least one conference
in each State. The enrolled bill v1ould authorize $2 million
for the Conference itself and "such additional sums as may
be necessary" for the State grants.

8

During debate on the House floor, Congressmen Quie and
Brademas indicated that an additional year might be
necessary to prepare for the Conference. They agreed
that if at the beginning of next year this is found to
be the case they would extend the time for a year.
Arguments for approval
1. If fully funded, the 1976 authorization increase
in H.R. 14225 "lrmuld represent approximately a 15 percent
increase over the current 1975 budget request, but only
7 percent over the current 1975 authorization level •. All
but the $40 million increase for State formula grants
(\o.rhich is a legal entitlement) is subject to some control
through the appropriations process. At the current rate
of inflation, this $40 million increase v70Uld probably
not be unreasonable to maintain actual vocational
rehabilitation services at the current level.
2. Congressional proponents argue that the
rehabilitation program is a human development progrrun and
therefore RSA should be transferred out of the Social and
Rehabilitation Service where welfare programs are emphasized.
In their view, the transfer of RSA to the Office of the
Secretary \-rould give greater visibility to the handicapped
and the Federal programs for their rehabilitation.
3. The Randolph-Sheppard program has been criticized
in the Congress for not being faithfully executed by some
agencies. The comprehensive supervisory po¥7er over other
agencies assigned to HEW under the Randolph-Sheppard Act
Amendments is intended to eliminate this oroblem and
provide for more consistent treatment of blind vendors.
4. Blind vendors have claimed that their economic
viability has been threatened in recent years by the
gro,·.ring numbers of vending machines on the same premises.
A statutory formula for allocating vending machine income
to blind licensees and State agencies \'lOUld assure additional
income to blind licensees and thereby help secure the
viability of blind vending facilities.

9

s. A ~fuite House Conference on Handicapped Individuals
\'tould help focus on hoH existing programs might be best
utilized and what further steps might be taken to improve
the lives of the handicapped.
6. In view of the two fairly recent vetoes of VR
legislation, disapproval of this bill could be vie'-·Ted as
further evidence of lack of concern by the Administration
for the needs of the handicapped.
· Arguments against approval.
1. Of the total increase of $113 million in the 1976
authorization levels contained in II.R. 14225 above the
actual 1975 budget request, at least $40 million--the
portion for State formula grants--VTould have to be allocated
to the States since it is an entitlement, and could not
therefore be controlled through the appropriations process.
~fuile this particular increase would not in itself add
substantially to inflationary pressures, it is one source
of strain 'qhich, if repeated throughout Federal programs,
would seriously endanger the Administration's efforts to
bring the Federal budget under control.
2. The mandating of several organizational structures
and the restrictions on delegation of functions through
statute seriously undermines the management flexibility
the Secretary of HE\·i needs and represents unnecessary
interference by the Congress in the administration of the
VR program. Also objectionable is the statutory requirement
that the Secretary assign ten additional full-time personnel,
including one supergrade, to the Office for the Blind and
Visually Handicapped in RSA to manage the Randolph-Sheppard
program.
3. There is no sound basis for assigning by law all
or a substantial portion of coiT~issions or net receipts
from vending machines to blind licensees or State licensing
agencies. This discriminatory provision of the enrolled bill
would simply increase the present subsidy to blind vendors at
the expense of others vrho nmq obtain revenue from the machines.
For example, it would endanger the economic viability of many
existing, marginal cafeteria operations \'lhich rely on such income. GSA points out that an undetermined number of cafeteria

':
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contracts would have to be renegotiated to accommodate
the loss of income to cafeteria concessionaires, with a
resulting increase in cafeteria prices. In addition,
many employee welfare and beneficent activities which
depend on vending machine income \-Tould have to be
curtailed or eliminated altogether.
4. All the agencies concerned object to the
requirement that the Secretary of HEW be responsible for
approving the construction, leasing, renovation, etc.,
of Federal properties in order to assure appropriate sites
for blind vending facilities, on the basis that this
requirement would seriously interfere \vith the proper
management responsibilities of the agency which controls
the property. VA, in particular, expresses serious
concern about the potential adverse effect of this
requirement on the Veterans' Canteen Service. It fears
that the most profitable locations \'lould be assigned to
blind vendors, leaving the marginal locations to the
Canteen Service, which \·IOuld either have to close them or
support them with Federal funds. It also fears increases
in the prices charged to hospitalized veterans.
5. A White House Conference on Handicapped Individuals
could result in costly program increases and would largely
duplicate many of the responsibilities of HEN. From
previous experience, vmite House conferences result in
pressures for major new programs and substantially increased
funding of existing programs. In addition, HEW, under the
Rehabilitation Act of 1973, is conducting special studies
on the needs of the handicapped and is responsible for
long-range planning and evaluation of on-going programs.
The Department believes that such a conference is unnecessary
and might even interfere with its ability to carry out the
1973 Rehabilitation Act effectively.
6. Several other provisions of H.R. 14225 would also
be undesirable, i.e.:
-- The ne\v program in RSA to demonstrate methods of
making recreational activities fully accessible to
handicapped individuals, thus seriously diluting the
vocational emphasis of the vocational rehabilitation
program,
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-- New grant and contract authority of the Architectural and Transportation Barriers Compliance Board, which
is duplicative of existing HEW and DOT authority and is
inappropriate for a regulatory agency.
-- The State licensing agency affirmative action
hiring program, 'tvhich is one more burden on the States
that would be also difficult to administer.
-- The expanded definition of "handicapped" for the
affirmative action employment and anti-d.iscrimination
provisions of the Rehabilitation Act is so broad, vague,
and subjective, that it would be extremely difficult to
ideQtify objectively the affected population, thereby
further aggravating the difficulties of administering
these provisions. Labor believes the effect of the new
definition would be to 'tveaken rather than strengthen the
affirmativ~ action program.
7. The arbitration provisions of the Randolph-Sheppard
title 'tvould also be difficult to administer. No specific
time limits are prescribed for the filing of a complaint
with the Secretary or for ~he Secreta~J to convene an
arbitration panel. In addition, the Secretary 't\rould be
required to pay all reasonable costs of arbitration 'tvhich
could be expensive in complex arbitration proceedings.
· Agency recommendations
HErT recommends that the enrolled bill not be approved,

indicating that, \•Tith the exception of a fer.v provisions,
"the bill contains very little of a desirable nature."
HEW states, hov1ever, that in view of the oven1helming
congressional support for this bill it is doubtful that a
veto \-TOUld be upheld.
GSA states that it cannot favor Presidential approval of the
fiirl. The agency vigorously objects to the Randolph-Sheppard
provisions which it believes would adversely affect cafeteria
operations in its buildings and to the comprehensive
supervisory role given to HEW.
VA objects to the Randolph-Sheppard Act Amendments because
it could conflict with the basic purpose of the Veterans'
Canteen Service. VA states that if the enrolled bill

.::1~ ~· ~· ~--·.:~.:.
•..::. ·;.;:.

~;::--

;. t
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becomes law, "it may be necessary in the future to seek
legislation clearly exempting VA health care facilities
from the provisions of the Randolph-Sheppard Act." It
concludes that "vfuile we cannot recommend approval of
this provision of the enrolled bill, we do not feel ,.,e
can recommend a Presidential disapproval solely on the
basis of such provision, especially if it is determined
that the other provisions of the bill require approval
by the President. 11
- Postal· Service objects to the provisions "'V;rhich would
involve the layering of bureaucracy on top of bureaucracy"
by requiring the Postal Service to obtain advance approval
by the Secretary of HEW and state licensing agencies
before undertaking to acquire a Federal building. Nevertheless, "The Postal Service makes no recommendation 't'li th
regard to Presidential action because aoproval or
disapproval of H.R. 14225 should properly turn on the
probable effect on the economy of Title I of the bill with
regard to which the Postal Service has no special
knowledge or expertise."
· Defense has no objection to approval of the RandolphSheppard Act Amend~ents because "the House of Representatives
in its consideration of the Act as presented by a Joint
Conference Report specifically stated in its discussion,
the intent to exempt military exchanges, officer and enlisted
messes, and other military nonappropriated fund
instrumentalities."
The Civil Service Commission recommends approval, although
it objects to the provision creating ten additional positions
in the Office for the Blind and Visually Handicapped of RSA,
including one at the supergrade level, stating that "This
kind of legislation denies the flexibility needed for the
esc to successfully manage supergrade resources."

* * * * *
We believe that, on the merits, the enrolled bill has little
to commend it. hbile it would be desirable to extend the
authorizations of the Rehabilitation Act in advance of fiscal
year 1976, the Congress has done so in a manner 'Hhich '\•lould
require an add-on of at least $40 million to the 1976 Budget.
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The Randolph-Sheppard Act Amendments do not represent an
equitable balance between the objectives of promoting the
interests of blind vendors and the effective management
of Government property taking into account the in.terests
of Federal employees and others \'lho would be affected.
There is the further question of the equity of singling
out the blind as the sole handicapped group deserving of
special, heavily subsidized, treatment on Federal property.
A l'1hite House Conference on Handicapped Individuals '"ould,
as noted above, be duplicative of ongoing activities and
would create more pressures for increased Federal spending
for the handicapped.
Accqrdingly, we concur with HEW in recommending disapproval
of H.R. 14225, although we recognize that the Congress has
given this bill its overwhelming approval~
HEW has prepared a draft veto message which does not
mention the constitutional issue raised by the Department
concerning Senate confirmation of the incumbent RSA
Commissioner. Hov1ever, HEtv has notified us informally that
it would like to see the material included in its vie\'7S
letter on this issue incorporated in such a message.
Our draft veto message does not address the constitutional
question in view of the disagreement bet't<Teen Justice and HEN,
noted earlier in this memorandum. (A letter from Justice on
this orovision of the bill is attached.) ive '\•lill attemot
to get this matter resolved so that appropriate language on
this issue can be incorporated, if needed, in any statement
you make when you act on this bill.
~

f__._)._..
~~
I-----,.
.
f."'.

J

Director

Enclosures
.

. •.

~!

"

We assume that the form of
t~is message including the
t7tle and the first paragraph,
Wlll be revised to conform with
the approach taken in the veto
message on H.R. 11541--the
National Wildlife Refuge Syste~,
dated October 22, 1974.

TO THE HOUSE OF REPRESENTATIVES

I am today returning, without my approval, H.R. 14225,
the Rehabilitation Act and Randolph-Sheppard Act Amendments
. of 1974, and the White House Conference on Handicapped
Individuals Act.
While this legislation has certain worthy objectives,
it contains so many objectionable and inequitable features
that I cannot give it my support.
The bill would, first of all, make major changes in
the Randolph-Sheppard Act under which for many years
preference has been given to blind persons to operate
vending facilities on Federal property.

H.R. 14225 seeks

to correct certain criticisms which have been made by the
blind vendors about the operation of the Act.

However, the

bill goes too far and \170uld in fact create new inequities.
All net receipts and commission income from vending
machines on Federal properties operated in direct competition
with blind vendors (except for military exchanges and the
Veterans Canteen Service) would have to be assigned
I .,

vendors or their State licensing agencies.

Half of such i'rt,..-

come would have to be assigned in the case of machines not

'·-<:.

in direct competition with the vendors.
The bill would also unwisely enlarge the scope of food
service operations for which blind vendors would be given
priority to manage, including cafeterias, snack bars, and
cart services.
I see no sound basis for the far reaching provisions
of this bill.

Th

effect

~ould

be to expand the existing
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- 2 and to cause the curtailment or disruption of Federal
employee welfare and other activities which likewise rely
on vending machine income.
In addition, the Secretary of HEW, rather than the
individual agency head, would be required to determine
that a satisfactory site is provided for blind vending
facilities in all Federal property to be acquired,
substantially altered or renovated, and where exceptions
would be permissible.

This would interfere with the

proper management responsibility of each agency head over
the property of the agency.
I am also concerned about the provisionsof H.R. 14225
which \vould amend the Rehabilitation Act of 1973.
Certain of these provisions would require specific
organizational arrangements in Hmv for administering the
vocational rehabilitation program.

Others contain

prohibitions on the delegation of functions within the /~:~'DR~

::::::::s ::e::eP:::::::n:f' :::ds::::::r:e::r:w j:\J
organize the resources of his Department.
The appropriation authorizations provided for the
vocational rehabilitation program for fiscal year 1976
represent a 15 percent increase over the budget request
submitted to the Congress for the current fiscal year.
Under the terms of the Rehabilitation Act, $40 million of
this increase is entirely uncontrollable and would have
to be spent next year.

Such actions on individual bills

put an ever-increasi:r.s; s tro.in on the Federal budget and
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Finally, I see no need to spend several million dollars
for a l"lhit·e House Conference on Handicapped Individuals, as
is called for by this bill.

In recent years, the Government

has placed an unprecedented emphasis on finding ways to help
handicapped individuals lead better lives.

Various programs

and special studies to further this objective are already
under"ray.

Accordingly, I am opposed to the proposed

Conference in H.R. 14225.
The Rehabilitation Act of 1973 will require extension
before the current fiscal year ends.

I believe that,

working together, the Congress and the Executive Branch
can produce sound legislation, in place of H.R. 14225,
which \vill serve the best interests of the handicapped and
of the Nation.

THE \'n-IITE HOUSE
October

, 1974

\

DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

Honorable Roy L. Ash
Director, Office of Management
and Budget
Washington, D. c. 20503

OCT 2 21974

Dear Mr. Ash:
This is in response to Mr. Rommel's request of
October 17, 1974, for a report on H.R. 14225, an enrolled
bill "To extend the authorizations of appropriations in
the Rehabilitation Act of 1973 for one year, to transfer
the Rehabilitation Services Administration to the Office
of the Secretary of Health, Education, and Welfare, to
make certain technical and clarifying amendments, and
for other purposes: to amend the Randolph-Sheppard Act
for the blind~ to strengthen the program authorized
thereunderi and to provide for the convening of a White
House Conference on Handicapped Individuals."
Section lOl(a) of the enrolled bill amends section 3(a)
of the Rehabilitation Act of 1973 to establish the
Rehabilitation Services Administration (RSA) in the Office
of the Secretary of Health, Education, and Welfare. The
RSA would be headed by a Commissioner, appointed by the
President by and with the advice and consent of the Senate.
The functions of the Commissioner could not be delegated
to any officer not directly responsible to the Commissioner.
Sections 102 through 110 of the bill would extend the
authorizations of appropriations in the Act for one year, . .-· ..
through fiscal year 1976.
/'.•,. r
/

/ .......
.;

I

Section lll(a) of the bill would amend the definition
of the term "handicapped individual 11 to make it clear
that sections 503 (relating to affirmative action with
regard to the handicapped by Federal contractors) and
504 (prohibiting discrimination against the handicapped
in any activity receiving Federal financial assistance)
of the Act apply to all handicapped individuals, not jus·t

''{;
.('
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Honorable Roy L. Ash

those who have benefitted or expect to benefit from
vocational rehabilitation serviceso
Section lll(g) of the bill would extend from February 1,
1975, to June 30, 1975, the time during which the Secretary
is to conduct, under section 130 of the Act, a comprehensive
study on service needs for handicapped individuals. The
Department had requested such an extension through
September 30, 1975.
The other subsections of section 111 contain numerous
miscellaneous amendments to the Act relating to affirmative
action in employment under State vocational rehabilitation
plans, requirements for early eligibility determinations,
individualized written rehabilitation programs, and other
matters, including a prohibition of any delegation of the
Secretary's responsibilities under section 405 of the Act
(relating to planning, research, and evaluation in programs
for the handicapped) to any person with operational
responsibilities for any programs designed to benefit
handicapped individuals. Under this prohibition, the Office
for the Handicapped and the Rehabilitation Services
Administration could both be placed under the Assistant
Secretary for Human Development, but those functions would
have to be separated within that Office.
Title II of the enrolled bill contains amendments to the
Randolph-Sheppard Act, the blind vendor program. Section 202
amends the first section of that Act to require the Secretary
of Health, Education, and Welfare to prescribe regulations
designed to assure that priority is given to blind persons
in authorizing vending facilities on Federal property and
that such facilities are, wherever feasible, located on
all Federal property. Any limitation on the placement of
such a facility on any Federal property based on a
determination that it would adversely affect the interests,;
of the United States would have to be made in writing to ,
the Secretary who would be required to make a binding
determination as to whether such limitation is justified.
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Sections 203 through 205 of the bill contain a number of
miscellaneous amendments relating to Federal and State
responsibilities under the Act and repeal of outdated
prov1s1ons in the Acto The most significant of these
amendments would require that after January 1, 1975, no
department or agency of the United States shall acquire
or substantially alter or renovate any building unless
it contains satisfactory sites for blind vending facilities.
Section 206 adds a number of new sections to the Act. New
section 5 would provide for arbitration of grievances of
blihd licensees and State licensing agencies before a
panel convened by the Secretaryo Section 6 would establish
procedures for such arbitration. Section 7 would require
(with certain exceptions) income from the operation of
vending machines on Federal property to accrue to blind
licensees or to retirement, pension, health insurance,
and paid sick leave or vacation plans for such licensees.
Section 8 would require the Commissioner of RSA to promulgate
regulations designed to provide certain rehabilitation
services for blind individuals.
Section 209 of the bill would require the Secretary to
assign ten additional personnel to the Office of the Blind
and Visually Handicapped, five of whom would be required to
carry out duties related to the Randolph-Sheppard program.
Section 210 would require the Secretary to promulgate
nati.onal standards for pens ion and health insurance funds
and provisions for sick and annual leave for blind vendors.
The section would also require the Secretary to conduct a
study of the feasibility of establishing a nationallyadministered retirement, pension, and health insurance
fund for such persons.
Title III of the enrolled bill would authorize the President
to call a White House Conference on Handicapped Individuals
within two years from the date of enactment. The Conference
would be planned and directed under the direction of a
National Planning and Advisory CounciL The bill sets

~·
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forth a list of 17 problem areas which the Conference
shall consider.
Section 305 of the bill authorizes grants to States of
from $10,000 to $25,000 each to defray the expenses of
participating in the program. Section 306 authorizes the
appropriation of a total of $2,000,000 to carry out the
Conference.
Rehabilitation Act Amendments
The Department has consistently opposed the provisions
in this bill which require the transfer of the Rehabilitation
Services Administration from the Social and Rehabilitation
Service to the Office of the Secretary and which prohibit
the delegation of any functions of the Commissioner of
RSA to any officer not directly responsible to him. We
have also opposed the provisions of the bill which would
limit the ability of the Secretary to delegate functions
relating to the Office of the Handicapped, although the bill
as finally passed would permit such delegation to persons
other than those responsible for the operation of programs
to benefit handicapped individuals.
The basis of our objections to these provisions is that
the mandating of organizational structures and relationships
within the Department seriously infringes upon the ability
of the Secretary to marshall the Department•s resources
in an efficient and effective manner. Furthermore, the
transfer of RSA would come at a time when that agency is in
the midst of implementing the numerous requirements in the
Rehabilitation Act of 1973, particularly the major new
emphasis on the most severely handicapped. An administrat~v~
restructuring at this time would unduly interfere with the
ability of the agency to carry out its responsibilities
in a timely manner.
The Conference Report on the enrolled bill clarifies
somewhat the provisions relating to delegation of RSA
functions by indicating that routine administrative services
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such as budget formulation, grant administration, financial
administration, and personnel administration could be
carried out by the centralized offices in the Department
responsible for those functions.
We remain concerned,
however, that the restriction on the delegation of such
functions will substantially inhibit our efforts to
develop and operate coordinated service delivery systems
at the regional level.
Because the provisions of the enrolled bill discussed
above would result in undue interference by the Congress
in runctions of the Executive Branch with regard to the
administration of this program, we remain opposed to this
portion of the bill.
We also object to that portion of the Amendments that would
require Senate confirmation of the incumbent RSA Commissioner.
In the message accompanying his veto of S. 518, a bill to
subject the incumbent Director and Deputy Director of the
Office of Management and Budget to Senate confirmation, the
President, treating the bill as a removal of officers
previously appointed by him, stated:
"The constitutional principle involved ~n this
removal is not equivocal; it is deeply rooted in
our system of government. The President has the
power and authority to remove, or retain,
executive officers appointed by the President.
The Supreme Court of the United States in a
leading decision . • . has held that this authority
is incident to the power of appointment and is an
exclusive power that cannot be infringed upon
by the Congress."
The objection raised by the President in connection with
s. 518 has equal application to the instant bill.
Randolph-Sheppard Amendments
We agree with the provisions in section 202 of the bill
regarding the priority that should be given to blind persons
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in operating vending facilities on Federal property.
However, the bill contains a number of amendments to the
Randolph-Sheppard Act concerning which we have reservations:
(1)

Section 203(d) of the bill would require that the
Secretary of Health, Education, and Welfare determine
that satisfactory sites for blind vending facilities
exist in each building acquired, constructed, or
substantially renovated by Federal departments and
agencies. Such a determination should more appropriately
be made by the head of each agency.

(2}

The provisions for arbitration contained in the new
sections 5 and 6 of the Act are unnecessary. Current
fair hearing procedures are adequate to protect the
rights of blind persons and the State licensing
agency. To impose an arbitration procedure on top
of that machinery would be costly, time consuming,
and administratively burdensome.

(3)

Although the provisions concerning the assignment of
vending machine income to blind licensees have been
modified by eliminating the requirement for the
Secretary to determine by regulation how vending
machine income not required to be assigned to blind
licensees shall be used, we still are concerned as
to the effect of this provision on the financial base
of employee welfare activities. We do not object to
blind licensees being assigned some income from vending
machines with which they compete, but the amount of
such income required to be assigned under this bill-100 percent of such income from machines in direct
competition with blind vending facilities and 50 percent
of such income from machines not in direct competition-seem excessive.

(4)

The requirement in section 209 for 10 additional
personnel to be assigned to RSA for the Office for
the Blind and Visually Handicapped is another example
of Congressional infringement on the management
prerogatives of the Secretary. We continue to object
to such requirements being imposed as a matter of law.
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We do not believe that the study into the feasibility
of a nationally-administered retirement, pension, and
health insurance program for blind licensees is
desirable. Such systems would be a more appropriate
function of the State agency.

We have been unable in the short time available to make a
realistic estimate of the number of additional positions
which would be required by the Department to implement the
requirements described above. However, in view of the
many additional responsibilities that would devolve upon
the Secretary--reviewing building plans of each agency to
determine the adequacy of facilities for blind vendors,
supervising the new arbitration mechanism, and conducting
an extensive study into a nationally-administered retirement
and health insurance program--enactment of this bill would
undoubtedly require a substantial increase in the number
of persons assigned to administer this program.
White House Conference on
Handicapped Individuals
We believe that the convening of a White House Conference
on the Handicapped at this time would be duplicative of
completed, current, and anticipated activities relating to
the handicapped.
In particular, the Rehabilitation Act of
1973, which has been effective only since December of 1973,
contains several provisions for conducting special studies
on the various needs of the handicapped, including a study
of comprehensive services needs, the role of workshops in
the rehabilitation process, the method of allotting basic
support funds and the housing and transportation needs of
the handicapped. The Act also contains authority for the
establishment of interagency activities designed to further .
meet the needs of the handicapped in such areas as
employment, architectural and transportation barriers,
and nondiscrimination in the use of Federal contract and \~
grant funds.

-..
·'
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The Rehabilitation Act of 1973 also assigns to the Secretary
specific responsibilities for long-range planning, continuing
evaluation of program effectiveness, coordinating planning
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for maximum effectiveness of all programs serving the
handicapped, utilization of research affecting the handicapped,
and establishing a central clearinghouse for information
and resource availability for handicapped individuals.
Given the Departmental activities outlined above which are
designed to accomplish essentially the same functions as
the White House Conference, we feel that such a conference
is unnecessary and might even interfere with our ability
to proceed effectively in carrying out the requirements of
the 1973 Act.
We have outlined above our major reasons for objecting
to the enactment of the enrolled bill. We believe those
objections are serious and well-founded. Furthermore,
except for the extension of the Rehabilitation Act
appropriations authorities, the extension of time for
the comprehensive needs study, and the clarification of
the definition of "handicapped individuals", the bill
contains very little of a desirable nature.
On the other hand, you should be aware that there is
overwhelming Congressional support for this bill. The
bill was originally passed by the House of Representatives
on a roll call vote of 400 to 1 and by the Senate on a
voice vote. The conference report was adopted by the House
by a roll call vote of 334 to 0 and was adopted by the
Senate again by a voice vote.
In view of that fact, it
is doubtful that a veto by the President would be upheld.
Nonetheless, our objections to the bill are so substantial
that we recommend tha·t it not be approved. A proposed
veto message is enclosed.
Sincerely,

Enclosure

Veto Message--H.R. 14225
Rehabilitation Act Amendments of 1974

I have today returned to the Congress without my approval
H.~.

14225, the Rehabilitation Act Amendments of 1974.
While I fully support the extension of appropriations

authority for the programs authorized by the Rehabilitation Act
of 1973 which this bill would provide, the undesirable feattures
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of the bill are so numerous that I cannot give it my supporr$
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First, the bill would impose severe restrictions on the
manner in which the Secretary of Health, Education, and Welfare
may organize the resources of his Department in order to carry
out the programs authorized by the Rehabilitation Act.

In order

to ensure the prompt and effective delivery of services under
the Act to handicapped individuals, the Secretary must be able
to organize his personnel in a manner best suited to meeting the
needs of such individuals.

By requiring responsibility for these

programs be vested in a particular organizational structure within
the Department to the exclusion of other, perhaps more appropriate,
units; and by restricting the degree to which the Secretary may
delegate certain of his functions under the

Act~

the Congress

would be forcing the Secretary to work within a bureaucratic
framework which may not be well suited to the efficient delivery
of services of the type which handicapped individuals need and
in t.he loc<:1t: ions uhere they Peed them.
My second objection to this
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and Welfare to ensure that blind licensees receive priority
in all vending operations in government buildings, including
more than 100 employee cafeterias serving hundreds of thousands
of government workers.

Not only is the expansion of the program

on such a scale not warranted by the existing need, but the
Secretary of Health, Education, and Welfare would be unable
with his existing resources to supervise the operation of the
program in the manner called for by this bill.
Thirdly, I see no need for the expenditure of the millions
of dollars called for by this bill for the purpose of convening
a White House Conference on Handicapped Individuals.

This

Administration and the prior Administration have placed an
unprecedent8d emphasis on finding ways to help handicapped
individuals lead a full and meaningful life.

In addition to

many existing programs serving the handicapped, such as the /<
;

•

-
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Education of the Handicapped Act and the Rehabilitation Act;;
the Department of Health, Education, and Welfare, in conjunction
with other Federal, State, and private agencies, is engaged
in numerous studies, evaluations, and cooperative efforts to
improve and expand knowledge about the handicapped and the
ways they can be assisted in reaching their full potential.

I

believe that those efforts should be allowed to continue but
that we should not at this time, when every conceivable means
is being undertaken to hold down Federal spending, initiate
new and expensive activities which in many ways merely duplicate
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of the antidiscrintination provisions in that Act--have my
full support, those features of the bill are clearly outweighed
by the provisions outlined above which would result in
undue interference by the Congress in the functions of the
Executive Branch and would further require additional and
For these reasons, I cannot

unnecessary appropriations.
approve the bill.
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H. R. 14225

.RintQ!,third Q:ongrtss of tht llnittd ~tatts of :amcrica
AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the twenty-first day of January,
one thousand nine hundred and seventy-four

5ln 5lct
To extend the authorizations of appropriations in the Rehabilitation Act of
1973 for one year, to transfer the Rehabilitation Services Administration to
the Office of the Secretary of Health, Education, and Welfare, to make certain technical and clarifying amendments, and for other purposes ; to amend
the Randolph-Sheppard Act for the blind ; to strengthen the program
authorized thereunder; and to provide for the convening of a White House
Conference on Handicapped Individuals.

SEc. 100. This title shall be known as the "Rehabilitation Act
Amendments of 1974".
REHABILITA'l'ION SF.RVICF.S

AD~HNISTRATION

SEc. 101. (a) Section 3 (a) of the Hehabilitation Act of 1973 is
amended to read as follows :
" (a) There is established in the Office of the Secretary a Rehabilitation Services Administration which shaH be headed by a Commissioner (hereinafter in this Act referred to as the 'Commissioner')
appointed by the President by and with the advice and consent of
the Senate. Except for titles IV and V and as otherwise specifically
provided in this Act, such Administration shaH be the principal
agency, and the Commissioner shall be the principal officer. o:f such
Department for carrying out this Act. In the performance of his functions, the Commissioner shall be directly responsible to the Secretary
or to the Under Secretary or an appropriate Assistant S£>cretary of
such Department, as designated by the Secretary. The functions of the
Commissioner shall not be delegated to any officer not directly responsible, both with respect to program operation and administration, to
the Commissioner.".
(b) The a~nendmm::: made ::,Y snh&>etion (a) of thi~ section shal1 he
effective sixty days after the date of ena<'tment of this Act.
EXTENSION OF AUTJIORIJUTIOX OJ<' AI'PROPRIA'l'lOXS FOR VOCATIOXAL
REHARILJTATION SEHVICES

SEc. 102. (a) SectionlOO(b) of such .\et is amended by(1) striking out "and" after "U>7+." in paragraph (1) and
inserting before the period at the end of such paragraph a comma
and "and $720,000,000 for the fiseal year endmg .June 30, 19'76";
and
(2) striking out "and'' aftt>r "1974,'' in the first sentence of
paragraph (2) and in.<serting after "1975," in such sen.·tence "and
$42,000,000 for the fiscal year ending ,June 30, 1976 :".
(b) Section 112 (a) o:f such Act is amended by striking out "and"
after "1974," and by inserting "and up to $2~500,000 but no less than
$1,000,000 for the fiscal year endii~g June 30, 1976,". a;fter "19'75/'.
(c) Section 121 (b) of such Aet IS amended by str1kmg out "197'6"
and inserting in lieu thereof "J977".
EXTF.XSION OF A UTHORI?.ATH)N OF API'ROl'RIA'fiOKS FOR RESEARCH AND
TRAINING

SEc. 103. Section 201 (a) of such Act is amended by(1) striking out "and" after "1974," in the first sentence of paragraph ( 1) and inserting after "197'5" in such sentence a comma
and "and $32,000,000 for the fiscal year ending June 30, 1976";
(2) striking out the comma after "20 per centum" in the second sentence of paragraph ( 1) and inserting after "rl'.spectively,"
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in such sentence "and 25 per centum of the amounts appropriated
in each succeeding fiscal year"; and
(3) striking out "there is authorized to be appropriated" in
paragraph (2) and inserting after "1975" in such paragraph a
comma and "and $32,000,000 for the fiscal year endmg June 30,
1976".
EXTENSION OF AUTHORIZATION OF APPROPRIATIONS FOR GRANTS FOR
CONSTRUCTION OF REHABILITATION FACILITIES

SEc. 104. Section 301 (a) of such Act is amended by( 1) striking out "and" after "1974," in the first sentence and
inserting before the period at the end of such sentence a comma
and "and .Tune 30, 1976": and
(2) striking out "1977" in the last sentence and inserting in lieu
thereof "1978".
EXTENSION OF AUTHORIZATION OF APPROPRIATIONS FOR VOCATIONAL
TRAINING SERVICES FOR HANDICAPPED INDIVIDUALS

SEc. 105. Section 302(a) of such Act is amended by striking out
"and" after "1974," and by inserting after "1975" a comma and "and
June 30, 1976".
EXTENSION OF AUTHORIZATION OF APPROPRIATIONS FOR SPECIAL
PROJECTS AND DEMONSTRATIONS

SEc. 106. Section 304(a) (1) of such Act is amended by striking
out "and" after "1974," and by inserting after "1975" a comma and
"and $20,000,000 for the fiscal year ending June 30, 1976".
EXTENSION OF AUTHORIZATION OF APPROPRIATIONS FOR NATIONAL
CENTER FOR DEAF-BLIND YOUTHS AND ADULTS

SEc. 107. Section 305(a) of such Act is amended by striking out
"and" after "1974," and by inserting after "1975" a comma and
"and June 30, 1976".
EXTENSION OF AUTHORIZATION OF APPROPRIATIONS FOR PROGRAM AND
PROJECT EVALUATION

SEc. 108. Section 403 of such Act is amended by striking out "and"
after "1974," and by inserting after "1975," the following: "and
June 30, 1976".
EXTENSION 01<' AUTHORIZATION OF APPROPRIATIONS FOR
SECRETARIAL RESPONSIBILITIES

SEc. 109. Section 405(d) of such Act is amended by inserting before
the period a comma and "and $600,000 for the fiscal year ending
'June 30, 1976".
EXTENSION OF AUTHORIZATION' OF APPROPRIATIONS FOR ARCHITECTURAL
AND TRANSPORTATION BARRIERS COMPLIANCE BOARD

SEC. 110. Section 502 (h) of such Act is amended by inserting before
the period at the end thereof a comma and "and $1,500,000 for the fiscal
year ending June 30, 1976".
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1\HSCELLANEOUS AMENDMENTS

SEc. 111. (a) Seetion 7(6) of such Act is amended by adding at the
end thereof the following new sentence: "For the purposes of titles
IV and V of this Act, such term means any person who (A) has a
physical or mental impairment which substantially limits one or more
of such person's major life activiti"'.s, (B) has a record of such an
impairment, or (C) IS regarded as having such an impairment.".
(b) Section 101(a) (6) of such Act is amended by adding at the end
thereof before the semicolon "(including a requirement that the State
agency and facilities in receipt of assistance under this title shall
take affirmative action to employ and advance in employment qualified
handicapped individuals covered under, and on the same terms and
conditions as set forth in, section 503) ".
(c) Section 101(a) (9) (C) of such Act is amended by adding at
the end thereof before the semicolon "in such detail as required by
the Secretary in order for him to analyze and evaluate annually the
reasons for and numbers of such ineligibility determinations as part
of his responsibilities under section 401, and that the State agency
will at least annually categorize and analyze such reasons and numbers and report this information to the Secretary and will, not later
than 12 months after each such determination, review each such
ineligibility determination in accordance with the criteria set forth
in section 102".
(d) Section 101 (a) ( 15) of such Act is amended by inserting after
"facilities" at the end of the parenthetical "and review of the efficacy
of the criteria employed with respect to ineligibility determinations
described in subclause (C) of clause (9) of this subsection".
(e) Section 102 of such Act is amended by( 1) inserting in subsection (a) after "program" where it first
appears in the first sentence a comma and "or the specification of
reasons for a determination of ineligibility :prior to initiation of
such program based on preliminary diagnosis,", and inserting at
the end of the second sentence of such subsection before the period
a comma and "and, as appropriate, such specification of reasons
for such an ineligibility determination shall set forth the rights
and remedies, including recourse to the process set forth in subsection ~b) ( 5) of this section, available to the individual in
question' ;
(2) striking out in subsection (c) all of clause (1) from "in"
the first time it appears through "primary" and inserting in lieu
thereof "in making any determination of ineligibility referred
to in subsection (a) of this section, or in developing and carrying
out the individualized written rehabilitation program required by
section 101 in the case of each handicapped individual,";
(3) striking out in clause (2) of subsection (c) "program, that
the evaluation of rehabilitation potential" and inserting in lieu
thereof "P.rogram, or as a part of the specification of reasons for
an inelig1bility determination, as appropriate, that the preliminary diagnosis or evaluation of rehabilitation potential, as appropriate,"; and
(4) inserting in clause (3) of subsection (c) a comma and "as
an amendment to such written program," after "decision".
(f) Section 112(a) is amended by(1) striking out "an amount equal to the amount obligated for
expenditure for carrying out such projects and demonstrations
for appropriations nuder the Vocational Rehabilitation Act in
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the fiscal year ending June 30, 1973," and inserting in lieu thereof
"$11,860,000"; and
(2) adding at the end thereof a new sentence as follows: "In
the event that funds so appropriated under section 304 do not
exceed $11,860,000 in any fiscal year, the Secretary is authorized
to utilize such funds to cnrry out this section".
(g) Section 130(b) of such Act is amended by striking out "Febrn·
ary 1, 1975" and inserting in lieu thereof "June 30, 1975".
(h) Section 202 (a) of such Act is amended by striking out "and
analyses" in the penultimate clause and inserting in lieu thereof a
comma and "analyses, and demonstrations".
( i) Section 304{b) of such Act is amended by(1) striking out "and" before "(2)" in the first sentence, aml
inserting at the end of such sentence before the period a comma
and "and (3) for operating programs (including renovation and
construction of facilities, where appropriate) to demonstrate
methods of making recreational activities fully accessible to handi·
capped individuals"; and
(2) striking out "for" the third time it appears in the parenthetical in clause (2) in the fit'St sentence and inserting m lieu
thereof "or".
(j) Section 304(c) of sueh Act is amended by inserting after
"Labor," in the first sentence "who~~.
(k) Section 304(e) (1) of such Act is amended by inserting after
" (B)" the following: "with the eoncurrence of the Board established
by section 502,".
(1) ( 1) Section 306 (b) of such Act is amended by inserting after
"project" a comma and "or for a project which involves eonstruction,".
( 2) Section 306 (b) (4) of such Act is amended by inserting after
"specifications" the following: "which have been approved by the
Board established by section 502,".
.
( m) Section 405 (c) of such Act is amended by( 1) striking out "the Handicapped" and inserting in lieu
thereof "Handicapped Individuals"; and
( 2) by adding at the end thereof the following new sentence :
"In no event shall any functions under this section be further
delegated to any .rersons with operational rE:'.sponsibilities for
carrying out functiOns authorized under any other section of this.
Act or under any other provision of law designed to benefit handi·
capped individuals.".
(n) (1) Section 502(a) of such Act is amended by redesignating
clauses (6), (7),and (8) thereof as clauses (7), (8),and (9),respectively, and by inserting immediately after clause (5) the following
new clause:
"(6) Department of Defense;".
( 2) Section 502 (a) of such Act is further amended by adding at
the end thereof the following new sentence: "The Secretary of Health,
Education, and Welfare shall be the Chairman of the Board, and
the Board shall appoint, upon recommendation of the Secretary, a
Consumer Advisory Panel, a majority of the members of which shall
be handicapped individuals, to provide guidance, advice, and recommendations to the Board in carrying out its functions.".
(o) (1) Section 502(d) of such Act is amended by strikinrr out
"section, the Board" in the first sentence and inserting in lieu thereof
"Act, the Board shall, directly or through grants to or contracts with
public or private nonprofit organizations, carry out its functions under
subsections (b) and (e) ofthis section, and".
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(2) Section 502 (d) of such Act is further amended by adding at
the end thereof the following new sentences : "Any such order affecting any Federal department, agency, or instrumentality of the United
States shall be fuial and binding on such department, agency, or
instrumentality. An order of compliance may include the withholding
or suspension of Federal funds with respect to any building found
not to be in com.Pliance with standards prescribed pursuant to the Acts
cited in subsectiOn (b) of this section.' .
( p) Section 502 (e) of such Act is amended by adding before the first
sentence the following new first sentence: "There shall be appointed
by the Board an executive director and such other professional and
clerical personnel as are necessary to carry out its functions under
this Act.".
(q) Section 502(g) of such Act is amended by striking out in the
penultimate sentence "prior to January 1" and insertmg in lieu
thereof "not later than September 30".
TITLE II-RANDOLPH-SHEPPARD ACT
AMENDMENTS
SHORT TITLE

SEc. 200. This title may be cited as the "Randolph-Sheppard Act
Amendments of 1974".
FINDINGS

SEc. 201. The Congress finds•
(1) after reVIew of the operation of the blind vending stand
program authorized under the Randolph-Sheppard Act of
June 20, 1936~ that the program has not developed, and has not
been sustained, in the manner and spirit in winch the Congress
intended at the time of its enactment, and that, in fact, the growth
of the program has been inhibited by a number of external forces;
(2) that the potential exists for doubling the number of blind
operators on Federal and other property under the RandolphSheppard program within the next five years, provided the obstacles to growth are removed, that legislative and administrative
means exist to remove such obstacles, and that Congress should
adopt legislation to that end; and
( 3) that at a minimum the :following actions must be taken to
insure the continued vitality and expansion of the RandolphSheppard program( A) establish uniformity of treatment of blind vendors by
all Federal departments, agencies, and instrumentalities,
(B) establish guidelines for the operation of the program
by State licensing agencies,
(C) require coordination among the several entities with
responsibility for the program,
(D) establish a priority for vending facilities operated
by blmd vendors on Federal property,
(E) establish administrative and judicial procedures under
which fair treatm~nt of blind vendors, State licensing agencies, and the Federal Government is assured,
(F) require stronger administration and oversight :functions in the Federal office carrying out the program, and
(G) accomplish other legislative and admmistrative objectives which will permit the Randolph-Sheppard program
to flourish.
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OPERATION OF VENDING FACII.I'flJ<~S ON FEDERAL PROPERTY

SEc. 202. The first section of the Act entitled "An Act to authorize
the operation of stands in Federal buildings hy blind persons, to
enlar§'e the economic opportunities of the blind, and :for other purposes' (hereafter referred to in this title as the "Randolph-Sheppar.d
Act"), approved June 20, 1936, as amended (20 U.S.C. 107), 1s
amended by striking out all after the enacting clause and inserting in
lieu thereof the following:
"That (a) for the purposes of providing blind persons with
remunerative employment, enlarging the economic opportunities of
the blind, and stimulating the blind to greater efforts in striving to
make themselves self-supporting, blind persons licensed under the
provisions of this Act shall be authorized to operate vending facilities
on any Federal property.
"('b) In authorizing the o:peration of vending facilities on Federal
property, priority shall be ~wen to blind persons licensed by a State
agency as provided in this Act; and the Secretary, through the Commissioner. shall, after consultation with the Administrator of General
Services and other hPads of depaitments, agencies, or instrumentalities
of the United States in control of the maintenance, operation, and
protection of Federal property, prescribe regulations designed to
assure that" ( 1) the priority under this subsection is given to such licensed
blind persons (including assignment of vending machine income
pursuant to section 7 of this Act to achieve and protect such priority), and
"(2) wherever feasible, one or more vending facilities are established on all Federal property to the extent that any such facility
or facilities would not adversely affect the interests of the United
States.
·
Any limitation on the placement or operation of a vending facility
based on a finding that such placement or operation would adversely
affect the interests of the United States shall be fully justified in writing to the Secretary, who shall determine whether such limitation is
justified. A determination made by the Secretary pursuant to this provision shall be binding on any department, agency, or instrumentality
of the United States affected by such determination. The Secretary
shall publish such determination, along with supporting documentation, in the Federal Register.".
FEDERAL AND STATE RESPONSIBILI'flES

SEC. 203. (a) (1) Section 2(a) of the Randolph-Sheppard Act is
amended by redesignating paragraphs (1) through (5) as paragraphs
(2) through (6), respectively, and by inserting the following new
paragraph ( 1) :
"(1) Insure that the Rehabilitation Services Administration is the
principal agency for carrying out this Act; and the Commissioner
shall, within one hundred and eighty days after enactment of the
Randolph-Sheppard Act Amendments of 1974, establish requirements
for the uniform application of this Act by each State agency designated under paragraph (5) of this subsection, including appropriate
accounting procedures, policies on the selection and establishment of
new vending facilities, distribution of income to blind vendors, and
the use and control of set-aside funds under section 3 ( 3) of this Act ;"
(2) Section 2(a) (2) of such Act, as redesignated by paragraph (1)
of this subsection, is amended to read as follows:
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"(2) Through the Commissioner, make annual surveys of concession
vending opportunities for blind persons on Federal and other property in the United States, particularly with respect to Federal property under the control of the General Services Administration, the
Department of Defense, and the United States Postal Service;".
(3) Section 2(a) (5) of such Act, as redesignated by paragraph (1)
of this subsection, is amended( A) by striking out "commission" each place it appears and
inserting in lieu thereof "agency",
(B) by striking out ''and at least twenty-one years of age.,,
(C) by striking out "articles dispensed automatically or in
contamers or wrapping in which they are placed before receipt
by the vending stand, and such other articles as may be
approved for each property by the department or agency in control of the maintenance, operation, and protection thereof and
the State licensing agency in aceordance with the regulations
prescribed pursuant to the first section" and inserting in liPu
thereof the following : "foods, beverages, and other articles or
services dispensed automatically or manually and prepared
on or off the premises in accordance with all applicable health
laws, as determined by the State licensing agency, and including
the vending or exchange of chances for any lottery authorized
by State law and conducted by an agency of a State",
(D) by striking out "stands" and "stand" and inserting in
lieu thereof "facilities" and "facility", respectively, and
(E) by striking out the colon and all matter following the
colon, and inserting in lieu thereof"; and".
( 4) Section 2 (a) ( 6) of such Act, as redesignated by paragraph
( 1) of this subsection, is amended to read as follows :
"(6) Through the Commission, (A) conduct periodic evaluations
of the program authorized by this Act, indnding upward mobility and
other training required b,v section tl. and annually submit to the appropriate committees of Congress a report ba~:ed on such evaluations, and
(B) take such other steps, inclndmg the issuance of such rules and
regulations, as may be necessary or def'irable in 1·arrying out the
provisions of this Act.~'
(b) Section 2 (b) of such Act is amended(1) by striking out ''staml .. the first time it appears in the first
sentence and where it appears in the seconJ sentence and inserting in lieu thereof "facility";
(2) by striking out "and have resided for at least one year in
the State in which such stand is located''; and
(3) by striking out "but are able, in spite of such infirmity, to
operate such stands".
(c) Section 2(c) of such Act is amended by striking out "stand" in
each place in 'vhich it appears and inserting in lieu thereof "facility".
(d) Section 2 of such Act is further amended by adding at the end
thereof the following new subsections:
"(d) (1) After January 1, 1975, no department, agency, or instrumentality of the United States shall undertake to acquire by ownership, rent, lease, or to otherwise occupy, in whole or in part, any
building unless, after consultation with the head of such department,
a&'ency, or instrumentality and the State licensing agency, it is determmed by the Secretary that (A) such building includes a satisfactory
site or sites for the location and operation of a vending facility by a
blind person, or (B) if a building is to be constructed, substantially
altered, or renovated, or in the case of a building that is already·
occupied on such date by such department, agency, or instrumentality,
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is to be substantially altered or renovated for use by such department,
agency, or instrumentality, the design for such construction, substantial alteration, or renovation includes a satisfactory site or sites for the
location and operation of a vending facility by a blind person. Each
such department, agency, or instrumentality shall provide notice to
the appropriate State licensing agency of its plans for occupation,
acquisition, renovation, or relocation of a building adequate to permit
such State agency to determine whether such building includes a satisfactory site or sites for a vending facility.
"(2) The provisions of paragraph (1) shall not apply (A) when
the Secretary and the State licensing agency determine that the number of people using the property is or will be insufficient to support a
vending facility, or (B) to any privately owned building, any part
of which is leased by any department, a~ency, or instrumentality of
the United States and in which, (i) pnor to the execution of such
lease, the lessor or any of his tenants had in operation a restaurant
or other food facility in a part of the building not included in such
lease, and ( ii) the operation of such a vending facility by a blind person would be in proximate and substantial direct competition with
such restaurant or other food facility, except that each such dt~part
ment., agency, and instrumentality shall make every effort to lease
property in privately owned buildings capable of accommodating a
vending facility.
" ( 3) For the purposes of this subseetion, the term 'satisfactory site'
means an area determined by the Secrt-tary to have sufficient space.
electrical and plumbing outlets, and sueh other facilities as the Secretary may by regulation prescribe, for the location and operation of a
vending facility by a blind person.
" (e) In any State having an appeoved plan for vocational relmbilitation pursuant to the Vocational Rehabilitation Act or t.he
Rehabilitation Act of 1973 (Public Law 93-112), the State licensing
agencv designated under paragraph ( n) of subseetion (a) of this
sectioi1 shall be the State ~ agency designated under section
101 (a) ( 1) (A) of such Rehabilitation Act of 197:5.".
DUTU::~:

OF l''l'ATJ" LTCJ-:NSIN<:

AGJ<~NCIJ<~S

AND ARIHTIL\TION

SEc. 204. (a) Section 3 of the Randolph-Sheppard Act is anwndPd(1) by striking ont ·'commission~~ and inse1·ting in lieu thereof
"agency";
(2) by striking out in paragrnphs (2) and (a) "stand'' nml
"stands" wherever such t<'rms appear and inserting in lieu the1·eof
"facility" and "facilities", respectiye]y; and
(3) hy striking out in paragraph (6) the word "stand"
and inserting in lieu thl:'reof "facility", and, by inserting imnlPdiately before the period the following: ", and ·to ag-ree submit
the grievances of any blind licensee not otherwise resolved by such
hearing to arbitration as provided in section 5 of this Act".
(b) SectiOn 3(3) of such Act is further amended by striking out
"and" immediately before subparagraph (D) and by inserting immediately before the colon at the end of such subparagraph the follmving
";ana (E) retirement or pension funds, health msurance contributions, and provision for paid sick leave and vacation time, if it is
determined by a majority vote of blind licensees licensed by such State
agency, after such agency provides to each such licensee full information on all matters relevant to such proposed program, that funds
under this paragraph shall he set aside for such purposes".
(c) Section 3 ( 3) of such Act is further amended by mserting before
the word "proceeds" in both places it appears, the word "net".

to

H. R. 14225-9
REPEALS

SEc. 205. Sections 4 and 7 of the Randolph-Sheppard Act are
repealed.
ARBITRATION; VENDING MACHINE INCOME j PERSONNEL i TRAINING

SEc. 206. The Randolph-Sheppard Act is further amended by redesignating sections 5, 6, and 8, as sections 4, 9, and 10, respectively, and
by inserting immediately after section 4, as redesignated, the following new sections:
"SEc. 5. (a) Any blind licensee who is dissatisfied with any action
arising from the operation or administration of the vending facility
program may submit to a State licensing agency a request for a full
evidentiary hearing, which shall be provided by such agency in accordance with section 3 ( 6) of this Act. If such blind licensee is dissatisfied
with any action taken or decision rendered as a result of such hearing,
he may file a complaint with the Secretary who shaJ-1 convene a panel
to arbitrate the dispute pursuant to section 6 of this Act7 and the
decision of such panel shall be final and binding on the parties except
as otherwise provided in this Act.
"(b) Whenever any State licensing agency determines that any
department, agency, or instrumentality of the United States that has
control of the maintenance, operation, and protection of Federal property is failing to comply with the provisions of this Act or any regulations issued thereunder (including a limitation on the placement or
operation of a vending famlity as described in section 1 (b) of this Act
and the Secretary's determination thereon) such licensing agency may
file a complaint with the Secretary who shall convene a panel to arbitrate the dispute pursuant to section 6 of this Act, and the decision
of such panel shall be final and binding on the parties except as otherwise provided in this Act.
"SEc. 6. (a) Upon receipt of a complaint filed under section 5 of
this Act, the Secretary shall convene an ad hoc arbitration panel as
provided in subsection (b). Such panel shall, in accordance with the
provisions of subchapter II of chapter 5 of title 5, United States
Code, give notice, conduct a hearing, and render its decision which
shall be subject to appeal and review as a final agency action for purposes of chapter 7 of such title 5.
"(b) ( 1) The arbitration panel convened by the Secretary to hear
grievances of blind licensees shall be composed of three members
appointed as follows:
" (A) one individual designated bv the State licensing agency;
"(B) one individual designated by the blind licensee; and
"(C) one individual, not employed by the State licensing
agency or, where appropriate, its parent agency, who shall serve
as chairman, jointly designated by the members appointed under
subparagraphs (A) and (B).
If any party fails to designate a member under subparagraph (1) (A),
(B), or (C), the Secretary shall designate such member on behalf of
such party.
"(2) The arbitration panel convened by the Secretary to hear complaints filed by a State licensing agency shall be composed of three
members appomted as follows:
"(A) one individual, desi~ated by the State licensing agency;
"(B) one individual, designated by the head of the Federal
department, agency, or instrumentality controlling the Federal
proJ?erty over which the dispute arose; and
"(C) one individual, not employed by the Federal department,
agency, or instrumentality controlling the Federal property over

H. R.14225-10
which the dispute arose, who shall serve as chairman, jointly
designated by the members appointed under subparagraphs (A)
and (B).
If any party fails to designate a member under subparagraph
(2) (A), (B), or (C), the Secretary shall designate such member on
behalf of such party. If the panel appointed pursuant to paragraph
(2) finds that the acts or practices of any such department, agen~y,
or instrumentality are in violation of this Act, or any regulatwn
issued thereunder, the head of any such department, a~ncy, or instrumentality shall cause such acts or practices to be termrnated promptly
and shall take such other action as may be necessary to carry out the
decision of the panel.
" (c) The decisions of a panel convened by the Secretary pursuant
to this section shall be matters of public record and shall be published
in the Federal Register.
"(d) The Secretary shall pay aU reasonable costs of arbitration
under this section in accordance with a schedule of fees and expenses
he shall publish in the Federal Register.
"SEc. 7. (a) In accordance with the provisions of subsection (b) of
this section, vending machine income obtained from the operation of
vending machines on Federal property shall accrue (1) to the blind
licensee operating a vending facility on such property, or (2) in the
event there is no blind licensee operating such facility on such prop·
erty, to the State agency in whose State the Federal property is located,
for the uses designated in subsection (c) of this section, excel?t that
with respect to income which accrues under clause ( 1) of this subsection, the Commissioner may prescribe regulations imposing a ceiling on income from such vendmg machines for an ind1 vidual blind
licensee. In the event such a ceiling is imposed, no blind licensee shall
receive less vending machine income under such ceiling than he was
receiving on January 1,1974. No limitation shall be imposed on income
from vending machmes, combined to create a vending facility, which
are maintained, serviced, or operated by a blind licensee. Any amounts
received by a blind licensee that are in excess of the amount permitted
to accrue to him under any ceiling imposed by the Commissioner shall
be disbursed to the appropriate State agency under clause (2) of this
subsection and shall be used by such agency in accordance with subsection (c) of this section.
"(b) (1) After January 1, 1975, 100 per centum of all vending
machine income from vending machines on Federal property which
are in direct competition with a blind vending facility shall accrue
as specified in subsection (a) of this se'ction. 'Direct competition' as
used in this section means the existence of any vending machines or
facilities operated on the same premises as a blind vending facility
except that vending machines or facilities operated in areas serving
employees the majority of whom normally do not have direct access to
the blind vending facility shall not be considered in direct competition
with the blind vending facility. After January 1, 1975, 50 per centum
of all vending machine income from vending machines on Federal
property which are not in direct competition with a blind vending
facility shall accrue as specified in subselction (a) of this section,
except that with resrect to Federal property at which at least 50 per
centum of the tota hours worked on the premises occurs during
periods other than normal working hours, 30 per centum of such
mcome shall so accrue.
"(2) The head of each department, agency, and instrumentality of
the United States shall insure comphance with this section with
respect to buildings, installations, and facilities under his control, and
shall be responsible for collection of, and accounting for, su'ch vending machine income.
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" (c) All vending machine income which accrues to a State licensing
agency pursuant to subsection (a) of this section shall be used to establish retirement or pension plans, for health insurance contributions,
and for provision of paid sick leave and vacation time for blind
licensees in such State, subject to a vote of blind licensees as provided
under section 3(3) (E) of this Act. Any vending machine income
remaining after application of the first sentence of this subsection
shall be used for the purposes specified in sections 3(3) (A), (B),
(C) , and (D) of this Act, and any assessment charged to blind
licensees by a State licensing agency shall be reduced pro rata in an
amount equal to the total of such remaining vending machine income.
" (d) Subsections (a) and (b) (1) of this section shall not apply to
income from vending machines within retail sales outlets under the
control of exchange or ships' stores systems authorized by title 10,
United States Code, or to income from vending machines operated
by the Veterans Canteen Service, or to income from vending machines
not in direct competition with a blind vending facility at individual
locations, installations, or facilities on Federal property the total of
which at such individual locations, installations, or facilities does not
exceed $3,000 annually.
"(e) The Secretary, through the Commissioner, shall prescribe
regulations to establish a priority for the operation of cafeterias on
Federal property by blind licensees when he determines, on an individual basis and after consultation with the head of the appropriate
installation, that such operation can be provided at a reasonable cost
with food of a high quality comparable to that currently provided to
employees, whether by contract or otherwise.
"(f) This section shall not operate to preclude preexisting or future
arrangements, or regulations of departments, agencies, or instrumen1· r• a
talities of the United States, under which blind Jiceu· ees ( J
greater percentage or amount of vending machine income than that
specified in subsection (b) (1) of this section, or (2) receive vending
machine income from individual locations, installations, or facilities
on Federal property the total of which at such individual locations,
installations, or facilities does not exceed $3,000 annually.
"(g) The Secretary shall take such action and promulgate such regulations as he deems necessary to assure compliance with this section.
"SEc. 8. The Commissioner shall insure, through promulgation of
appropriate regulations, that uniform and effective training programs,
including on-the-job training, are provided for blind individuals,
through services under the Rehabilitation Act of 1973 (Public Law
93--112). He shall further insure that State a.gencies provide programs
for upward mobility (including further education and additional
training or retraining for improved work opportunities) for all trainees under this Act, and that follow-along services are provided to such
trainees to assure that their maximum vocational potential is
achieved.".
DEFINITIONS

SEc. 207. Section 9 of the Randolph-Sheppard Act, as redesignated
by section 206 of this title, is a.mended to read as follows:
"SEc. 9. As used in the Act"(1) 'blind person' means a person whose central visual acuity
does not exceed 20/200 in the better eye with correcting lenses or
whose visual acuity, if better than 20/200, is accompanied by a
limit to the field of vision in the better eye to such a degree that
its widest diameter subtends an angle of no greater than twenty
degrees. In determining whether an individual is blind, there
shall be an examination by a physician skilled in diseases of the

H. R. 14225-12
eye, or by an optometrist, whichever the individual shall select;
"(2) 'Commissioner' means the Commissioner of the Rehabilitation Services Administration:
"(3) 'Federal property' means any building, land, or other
real property owned, leased, or occupied by any department,
agency, or instrumentality of the United States (including the
Department of Defense and the lJnited States Postal Service),
or any other instrumentality whollv O\Vned by the L:nited States,
or by any department or agency of the District of Columbia or
any territory or possession of the lJnited States;
" ( 4) 'Secretary' means the Secretary of Health, Education,
and Welfare;
" ( 5) 'State' means a State, territory, possession, Puerto Rico,
or the District of Columbia;
"(6) 'United States' includes the several States, territorif's, and
possessions of the United States, Puerto Rico, and the District
of Columbia;
"(7) 'vending facility' means automatic vending machines,
cafeterias, snack bars, cart service, shelters, counters, and such
other appropriate auxiliary equipment as the Secretary may by
regulation pre,scribe as being necessary for the sale of the articles
or services described in section 2(a) (5) of this Act and which
ma!t be operated by blind licensees; and
' (8) 'vending machine income' means r(',ceipts (other than those
of a blind licensee) from vendin~ machine operations on Federal
property, after cost of goods sold (including reasonable service
and maintenance costs), where the machines are operated, serviced, or maintained by, or with the approval of, a department,
agency, or instrumenta1ity of the United States, or commissions
paid (other than to a blind licensee) by a commercial vending
concern which operates, services, and maintains vending machines
on Federal property :for, or with the approval of, a department,
agency, or instrumentality of the United States.".
I'ERSOX:>rEL

SEc. 208. (a) The SecL·etary of Health, Education, and ·welfare is
directed to assign to the Office for the Blind and Visually Handicapped of the Rehabilitation Services Administration of the Department of Health, Education, and vVelfare ten additional full-time
personnel (or their equivalent), five of whom shall be supportive personnel, to carry out dnties r<>lated to the administration of the Randolph-Sheppard Act.
(b) Section 5108(c) of title 5, United States Code, is amended(1) by striking out "and" at the end of paragraph (10);
(2) by striking out the period at the end of paragraph (11)
and inserting in heu thereof"; and"; and
(3) by adding after paragraph (11) the following new paragraph:
"(12) the Secretary of Health, Education, and 'Velfare, subject to the standards and procedures prescribed by this chapter,
may place one additional position in the Office for the Blind and
Visually Handicapped of the Rehabilitation Services Administration in GS-16, GS-17, or GS-18.".
(c) In selecting personnel to fill any position under this section,
the Secretary of Health, Education, and "Welfare shall give preference to blind individuals.
(d) Section 4(b) o£ the Randolph-Sheppard Act, as redesignated by
section 206 of this title, is amended by striking out ", and at least
50 per centum of such additional personnel shall be blind persons".
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ADDITIONAL STAFF RESPONSIDILITIES

SEc. 209. In addition to other requirements imposed in this title
and in the Randolph-Sheppard Act upon State licensing agencies, snch
agencies shall(1) provide to each blind licensee access to all relevant financial data, including quarterly and annual financial reports, on
the operation of the State vending facility program;
(2) conduct the biennial election of a Committee of Blind
Vendors who shall be fully representative of all blind licensees
in the State program, and
( 3) insure that such committee's responsibilities include (A)
participation, with the State agency, in major administrative
decisions and policy and program developmPnt, (B) receiving
grievances of blind licensees and serving as advocates for such
licensees, (C) participation, with the State agency, in the development and administration of a transfer and promotion system
for blind licensees, (D) participation, with the State agency, in
developing training and retraining programs, and (E) sponsorship, with the assistance of the State agency, of meetings and
instructional conferences for blind licensees.
STANDARDS, STL'DIES, AND REPORTS

SEc. 210. (a) The Secretary, through the Commissioner, after a
period of study not to exceed six months :following the date of enactment of this titlE>, and after full consultation with, and :full consideration of the views of, blind vendors and State licensing agencies, shall
promulgate national standards for funds set aside pursuant to section
3(3) of the Randolph-Sheppard Act which include maximum and
minimum amounts for such funds, and appropriate contributions, if
any, to such funds by blind vendors.
(b) ( 1) The Secretary shall study the feasibility and desirability
of establishing a nationally administered retirement. pension, and
health insurance system for blind licensees, and such study shall
include, but not be limited to, consideration of eligibility standards,
amounts and sources of contributions, number of potential participants, total costs, and alternative forms of administration, including
trust funds and re\·olving funds.
'
(2) The Secretary shall, within one year following the date of enactment of this title, complete the study required by paragraph ( 1) of
this subsection and report his findings, together with any recommendations, to the President and the Congress.
(c) The Secretary shall, not later than September 30, 1975, complete an evaluation of the method of assio-ning vending machine
income under section 7(b) (1) of the Randolph-Sheppard Act, including its effect on the growth of the program authorized by the Act,
·and on the operation of nonappropriated fund activities, and within
thirty days thereafter he shall report his findings, together with any
recommendations, to t.he appropriate committees of the Congress.
(d) Each State licensing agency shall, within one year following
the date of enactment of this title, submit to the Secretary a report,
with appropriate supporting documentation, which shows the actions
taken by such agency to meet the requirements of section 2(a) (1) of
the Randolph-Sheppard Act.
AUDIT

SEc. 211. The Comptrolle~ General is authorized to conduct regular
and periodic audits of all nonappropriated fund activities which
receive income from vending machines on Federal property, under
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such rules and regulations as he may prescribe. In the conduct of
such audits he and his duly authorized representatives shall have access
to any relevant books, documents, papers, accounts, and records of
such activities as he deems necessary.
TITLE III-WHITE HOUSE CONFERENCE ON
HANDICAPPED INDIVIDUALS
SHORT TITLE

SEc. 300. This title may be cited as the "White House Conference
on Handicapped Individuals Act".
FINDINGS AND POLICY

SEc. 301. The Congress finds that( 1) the United States has achieved great and satisfying success
in making possible a better quality of life for a large and increasing percentage of our population;
( 2) the benefits and fundamental rights of this society are often
denied those individuals with mental and physical handicaps;
(3) there are seven million children and at least twenty-eight
million adults with mental or physical handicaps;
( 4) it is of critical importance to this Nation that equality of
opportunity, equal access to all aspects of society and equal rights
guaranteed by the Constitution of the United States be provided
to all individuals with handicaps;
( 5) the primary responsibility for meeting the challenge and
problems of individuals with handicaps has often fallen on the
mdividual or his family;
(6) it is essential that recommendations be made to assure that
all individuals with handicaps are able to live their lives
independently and with dignity, and that the complete integration
of all individuals with handicaps into normal community living,
working, and service patterns be held as the final objective; and
(7) all levels of Government must necessarily share responsibility for developing opportunities for individuals with
handicaps;
and it is therefore the J?Olicy of the Congress that the Federal Government work jointly with the States and their citizens to develop
recommendations and plans for · action in solving the multifold
problems facing individuals with handicaps.
AUTHORITY OF PRESIDENT, COUNCIL, AND SECRETARY

SEc. 302. (a) The President is authorized to call a White House
Conference on Handicapped Individuals not later than two years after
the date of enactment of this title in order to develop recommendations and stimulate a national assessment of problems, and solutions
to such problems, facing individuals with handicaps. Such a conference shall be planned and conducted under the direction of the
National Planning and Advisory Council, established pursuant to subsection (b) of this section, and the Secretary of Health, Education,
and Welfare (hereinafter referred to as the "Secretary") and each
Federal department and agency shall provide such cooperation and
assistance to the Council, including the assignment of personnel, as
may reasonably be required by the Secretary.
(b) (1) There is established a National Planning and Advisory
Council (in this title referred to as the "Council"), appointed by the
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Secretary, composed of twenty-eight members of whom not less than
ten shall be individuals with handicaps appointed to represent all
individuals with handicaps, and five shall be parents of individuals
with handicaps appointed to represent all such parents and individuals. The Council shall provide guidance and planning for the
Conference.
(2) Any member of the Council who is otherwise employed by the
Federal Government shall serve without compensation in addition to
that received in his regular employment.
( 3) Members of the Council, other than those referred to in paragraph (1), shall receive compensation at rates not to exceed the daily
rate prescribed for GS-18 under section 5332, title 5, United States
Code, for each day they are engaged in the performance of their duties
(including traveltime); and, while so servmg away from their homes
or regular places of business, they shall be allowed travel expenses,
including per diem in lieu of subsistence, in the same manner as the
expenses authorized by section 5703, title 5, United States Code, for
persons in Government service employed intermittently.
(4) Such Council shall cease to exist one-hundred and twenty days
after the submission of the final report required by section 302 (e).
(c) For the purpose of ascertaining facts and making recommendations concerning the utilization of skills, experience, and energies, and
the improvement of the conditions of individuals with handicaps, the
Conference shall bring together individuals with handicaps and members of their families and representatives of Federal, State, and local
governments, professional experts, and members of the general public
recognized by individuals with handicaps as being knowledgeable
about problems affecting their lives.
.
(d) Participants in the White House Conference, and m conferences and other activities leading up to the White House Conference
at the local and State level are authorized to consider all matters
related to the purposes of the Conference set forth in subsection (a),
but shall give special consideration to recommendations for:
f 1) providing ed_ucation, health, a!ld di~;tgnostic ~e~vices for all
·children early m hfe so that handiCappmg conditiOns may be
discovered and treated;
(2) assuring that every individual with a handicap receives
appropriately designed benefits of the educational system;
( 3) assuring that individuals with handicaps have available
to them all special services and assistance which will enable them
to live their lives as fully and independently as possible;
( 4) enabling individuals with handicaps to have access to
usable communication services and devices at costs comparable to
other members of the population;
( 5) assuring that individuals with handicaps will have maximum mobility to participate in all aspects of society, including
access to all pubhcy-assisted transportation services and, when
necessary, alternative means of transportation at comparable cost;
(6) improving utilization and adaptation of modern engineering and other technology to ameliorate the impact of handicai?ping conditions on the lives of individuals and especially on their
access to housing and other structures;
(7) assuring mdividuals with handicaps of equal opportunity
with others to engage in gainful employment;
(8) enabling individuals with handicaps to have incomes sufficient for health and for participation in family and community
life as self-respecting citizens;
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(9) increasing research relating to all aspects of handicapping
conditions, stressing the elimination of causes of handicapping
conditions and the amelioration of the effects of such conditions;
(10) assuring close attention and assessment of all aspects of
diagnosis and evaluation of individuals with handicaps;
(11) assuring review and evaluation of all governmental programs in areas affecting individuals with handicaps, and a close
examination of the public role in order to plan for the future;
(12) resolving the special pro.ble.ms of veterans with handicaps;
(13) resolving the problems of public awareness and attitudes
that restrict individuals with handicaps from participating in
society to their fullest extent;
(14) resolving the special problems of individuals with handicaps who are homebound or institutionalized;
(15) resolving the special problems of individuals with handicaps who have limited English-speaking ability;
(16) alloting funds for basic vocational rehabilitation services
under part B of title I of the Rehabilitation Act of 1973 in a fair
and equitable manner in consideration of the factors set forth in
section 407 (a) of such Act; and
(17) promoting other related matters for individuals with
handicaps.
(e) A final report of the White House Conference on Handicapped
Individuals shall be submitted by the Council to the President not
later than one hundred and twenty days following the date on which
the conference is called, and the findings and recommendations
included therein shall be immediately made available to the public. The
Council and the Secretary shall, within ninety days after the submission of such final report, transmit to the President and the Congress
their recommendations for administrative action and legislation necessary to implement the recommendations contained in such report.
RESPONSIBILITIES OF COUNCIL AND SECRETARY

SEo. 303. (a) In carrying out the provisions of this title, the Council
and the Secretary shall(1) request the cooperation and assistance of such other Federal departments and agencies as may be appropriate, including
Federal advisory bodies having responsibilities in areas affecting
individuals with handicaps;
(2) render all reasonable assistance, including financial assistance, to the States in enablin~ them to organize and conduct conferences on handicapped individuals prior to the ·white House
Conference on Handicapped Individuals;
(3) prepare and make available necessary background materials for the use of delegates to the White House Conference on
Handicapped Individuals;
( 4) prepare and distribute such interim reports of the White
House Conference on Handicapped Individuals as may be appropriate; and
(5) engage such individuals with handicaps and additional
personnel as may be necessary without regard to the provisions
of title 5, United States Code, governing appointments in the
competitive civil service, and without regard to chapter 57 and
subchapter III of chapter 53 of such title relating to classification
and General Schedule pay rates; but at rates of pay not to exceed
the rate prescribed for GS-18 under section 5332 of such title.
(b) In carrying out the provisions of this title, the Secretary shall
employ individuals with handicaps.
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DEFINITION

SEC. 304. For the purpose of this title, the term "State" includes
the several States, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa, the Virgin Islands, and the
Trust Territory of the Pacific Islands.
STATE PARTICIPATION

SEc. 305. (a) From the sums appropriated pursuant to section 306
the Secretary is authorized to make a grant to each State, upon
application of the chief executive thereof, in order to assist in meeting the costs of that State's participation in the Conference program,
including the conduct of at least one conference within each such
State.
(b) Grants made pursuant to subsection (a) shall be made only
with the approval of the Council.
(c) Funds appropriated for the purposes of this subsection shall
be apportioned among the States by the Secretary in accordance with
their respective needs for assistance under this subsection, except that
no State shall be apportioned more than $25,000 nor less than $10,000.
AU'l'HORIZATION OF APPROPRIATIONS

SEO. 306. There are authorized to be appropriated, without fiscal
year limitations, $2,000,000 to carry out the provisions of this title
and such additional sums as may be necessar~ to carry out section
305. Sums so appropriated shall remain available :for expenditure
until .June 30,1977.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.

October 29, 1974

Received from the White House a sealed envelope said
to contain H.R. 14225, An Act to extend the authorizations
of appropriations in the Rehabilitation Act of 1973 for
one year, to transfer the Rehabilitation Services Administration to the Office of the Secretary of Health,
Education, and Welfare, to make certain technical and
clarifying amendments, and for other purposes; to amend
the Randolph-Sheppard Act for the blind; to strengthen
the program authorized thereunder; and to provide for
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the convening of a White House Conference on Handicapped~~~~
Individuals, and a veto message thereon.

TO THE HOUSE OF REPRESENTATIVES:
I am today returning, without my approval, H.R. 14225,
the Rehabilitation Act and Randolph-Sheppard Act Amendments
of 1974, and the White House Conference on Handicapped
Individuals Act.

I am advised by the Attorney General

and I have determined that the absence of my signature from
this bill prevents it from becoming law.

Without in any

way qualifying this determination, I am also returning it
without my approval to those designated by Congress to
receive messages at this time.
The Vocational Rehabilitation Amendments of 1974 pose
some fundamental issues which far transcend this particular
bill.

No group in our· country is more in need of supportive

services than the Handicapped.

Our handicapped citizens have

demonstrated time and again that, given a fair break, ·they
can lead as full and productive lives as other citizens.
Throughout my years in Congress I consistently supported
good Federal programs designed to assist the handicapped.
During the last two years spending on the basic _ grant
programs for Vocational Rehabilitation has grown from $589
million to $680 million.

The key issue posed by this bill

is not how much money will be spent.

The issue posed is how

well the programs will be run.
This bill passed the House of Representatives. without
any hearings.

Had hearings been held we would have explained

the disruption that would result from such a massive legislative incursion into the administration of a program.
The Congress has the responsibility to legislate, but I
have the responsibility for the - successful administration of
the programs they enact.
through legislation.

This bill is an attempt to administer

It transfers a program from one part of HEW

to another for no good reason - indeed for very bad reasons.

It

dictates where in HEW minute decisions must be made,· it creates
· independent organizational units at subordinate levels that are
wasteful and duplicative and it sets up a monitoring proceSs for
the construction and modernization of Federal

fqcilitie~

that

would force me to create a new 250-m~n bureaucrac¥ in H@ff .to
duplicate functions carried out elsewhere in t:ne:. Kxeduti.ve Branch..:
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Most importantly, the bill blurs accountability.

I cannot

be responsible for the good management of all Federal programs
if I cannot hold my Cabinet Secretaries accountable.
this legislation accountability would be diffused.

Under
I find

myself obliged to return to the Congress unsigned a bill
that would disrupt existing Federal programs and ill serve
the ' needs of our Nation's handicapped citizens.

The present

Vocational Rehabilitation legislation does not expire until
mid 1975.

Plenty of time remains for us to work out a bill

which will improve Federal programs for the handicapped rather
than create the disruptions that will inevitably result from
this hastily drawn piece of legislation.

I have requested

HEW Secretary Weinberger to meet with congressional leaders
immediately upon their return to initiate this process.

THE WHITE HOUSE,

October 29, 1974.

.,
i.

I!

I

FOR IMMEDIATE RELEASE

October 2.9, 1974

Office of the White House Press Secretary
----------------------------~-----------~--------------------

THE WHITE HOUSE
TO THE HOUSE OF REPRESENTATIVES:
I am today returning, without my approval, H.R. 14225,
the Rehabilitation Act and Randolph-Sheppard Act Amendments
9f 1974, and the White House Conference on Handicapped
Individuals Act. I am advised by the Attorney General
and I have determined that the absence of my signature from
this bill prevents it from becoming law. Without in any
way qualifying this determination, I am also returning it
without my approval to those designated by Congress to
receive messages at this time.
The Vocational Rehabilitation Amendments of 1974 pose
some fundamental issues which far transcend this particular
bill. No group in our country is more in need of supportive
services than the Handicapped. Our handicapped citizens have
demonstrated time and again that, given a fair break, they
can lead as full and productive lives as other citizens.
Throughout my years in Congress I consistently supported
good Federal programs designed to assist the handicapped.
During the last two years spending on the basic grant
programs for Vocational Rehabilitation has grown from $589
million to $680 million. The key issue posed by this bill
is not how much money will be spent. The issue posed is how
well the programs will be run.
This bill
any hearings.
the disruption
tive incursion

passed the House of Representatives without
Had hearings been held we would have explained
that would result from such a massive legislainto the administration of a program.

The Congress has the responsibility to legislate, but I
have the responsibility for the successful administration of
the programs they enact. This bill is an attempt to administer
through legislation. It transfers a program from one part of HEW
to another for no good reason- indeed for very bad reasons. It
dictates where in HEW minute decisions must be made, it creates
independent organizational units at subordinate levels that are
wasteful and duplicative and it sets up a monitoring process for
the construction and modernization of Federal facilities that
would force me to create a new 250-man bureaucracy in HEW to
duplicate functions carried out elsewhere in the Executive Branch.
Most importantly, the bill blurs accountability. I
cannot be responsible for the good management of all
Federal programs if I cannot hold my Cabinet Secretaries
accountable. Under this legislation accountability would
be diffused. I find myself obliged to return to the
Congress unsigned a bill that would disrupt existing
Federal programs and ill serve the needs of our Nation's
handicapped citizens. The present Vocational Rehabilitation legislation does not expire until mid 1975.
more
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Plenty of time remains for us to work out a bill which
will improve Federal programs for the handicapped rather
than create the disruptions that will inevitably result
from this hastily drawn piece of legislation. I have
requested HEW Secretary Weinberger to meet with congressional leaders immediately upon their return to initiate
this process.
GERALD R. FORD

THE WHITE HOUSE,
October 29, 1974
# # # #

October 17, 1974

Dear Mr. Director:
The tollarlng bills were rece1 ved at the Wh1 te House on
October 17th:

/

s.J. Res. 2]6J s. 28lf.w;o/
S .J. Res. 250'v' S. 3007
s.J.
Res. 251
s. 32

s. 355 ~/
s . 6o5 ;;
s. 628 ./
s. 1411/ / /
S. 1412 V /

B. 1769r-S. 2348

r

778oV/

~I

s.
s.
s.
s.
s.

3413/j

369S t("

37921/.

38~8
391

/

H.R. 7168 " /
H.R.
H.R. 1122~·
H.R. 1125~
H.R. 11452/
H.R. 11830'~ _,
H.R. 12035 ~
H.R. 12281/
H.R. 13561: /
H.R. 1363lV

H.R.
4~ 1
H.R. 6642v

1lt22~

H.R.
H,R. 14591 /
H.R. 15148
H.R. 15427
H.R. 15540'/:
H.R. 15643 11 /
H.R. 16857
H.R. 17C27

f

v;r

Please let the President bave reports and recCIIIllendations
as to the approval of these bUls as soon as possible.

Sincerely,

Robert D. Linder
Chief Executive Clerk

The Honorable Roy L. Ash
Director

Of:f'ice of Management and Budget
Washington 1 D. C.
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