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98p ConarEss HOUSE OF REPRESENTATIVES RrrorT
1st Session No. 93-441

ALVIN V. BURT, JR., EILEEN WALLACE KENNEDY POPE,
AND DAVID DOUGLAS KENNEDY, A MINOR

Avaust 2, 1978.—Committed to the Committee of the Whole House and
ordered to be printed

Mr. DaniELsoN, from the Committee on the Judiciary.

) RSN

submitted the following e N

REPORT &

[To accompany H.R. 6624]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 6624) for the relief of Alvin V. Burt, Jr., and the estate of
Douglas E. Kennedy, deceased, having considered the same, report
favorably thereon with amendments and recommend that the bill do

ass.

The amendments are as follows:

Page 1, lines 6 and 7, strike “$73,500 to the estate of Douglas E. Ken-
nedy, deceased, in accordance with” and insert “$36,750 to Eileen Wal-
lace Kennedy Pope, widow of Douglas E. Kennedy, deceased, and
the sum of $36,750 to the legal guardian of David Douglas Kennedy, a
minor, son of Douglas E. Kennedy, deceased, for the use and benefit
of the said David ou%las Kennedy, as provided in”.

Page 1, line 11, after “1972,” insert “as a gratuity”.

Page 2, line 1, strike “estate” and insert “said Eileen Wallace Ken-
nedy Pope and the said David Douglas Kennedy”.

Amend the title to read: “A bill for the relief of Alvin V. Burt,
Junior, Eileen Wallace Kennedy Pope, and David Douglas Kennedy,
a minor.”

PURPOSE

The purpose of the proposed legislation, as amended, is to pay
Alvin V. Burt, Jr. $45,482.00; Eileen Wallace Kennedy Pope, the
widow of Douglas E. Kennedy, deceased, $36,750; and the legal guard-
ian of David Douglas Kennedy, a minor, the son of Douglas E. Ken-
nedy, deceased, $36,750. The amounts paid as provided in the bill
follow those recommended in the opinion in a Congressional Reference
case and would be paid in full and final settlement of the claims of the
named individuals based upon the injuries and related disabilities and
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damages suffered by Alvin V. Burt and the late Douglas E. Kennedy
on or about May 6, 1965, and thereafter as the result of wounds caused
by gunfire from a United States checkpoint in Santo Domingo,
Dominican Republic, manned by United States Marines.

STATEMENT

On May 21, 1968, the House of Representatives passed the House
Resolution, H. Res. 1110 referring the private bill, H.R. 9752, to the
Chief Commissioner of the Court of Claims as a Congressional Refer-
ence case as provided in sections 1492 and 2509 of title 28, United
States Code. The Opinion in that case was filed November 16, 1972
and provides the basis for the provisions of H.R. 6624 as amended by
the Committee. The Opinion in the Congressional Reference case and
the accompanying Findings of Fact are set out following this report
and made a part of this report. .

In 1962, Mr. Alvin V. Burt was the Latin American Editor of the
Miami Herald. Mr. Douglas E. Kennedy was the Chief Photogragher
of the Miami Herald. On May 3, 1965, Mr. Kennedy and Mr. Burt
took a commercial airliner to San Juan, Puerto Rico, and the next
day were flown to Santo Domingo on a U.S. Navy plane. They
travelled to the Dominican Republic as newsmen to cover the civil
strife in that Country. As is noted in the Opinion, by May 5, 1965 the
United States Army and Marine Forces assigned to the area were per-
forming a peace-keeping role and, as a part of those efforts, were
maintaining a zone of neutrality which had been established to sepa-
rate two contending local groups. It was at one of the checkpoints
established to control passage through the neutral zone that the trag-
edy referred to in this bill occurred. The Opinion in the Congressional
Reference case noted that the United States endeavored to encourage
broad press coverage and to assist newsmen in such matters as trans-
portation and services after arrival. Newsmen were advised by United
States diplomatic and military personnel that accredited press repre-
sentatives would be passed through checkpoints upon showing
credentials.

Mr. Kennedy and Mr. Burt rented a car on May 6, 1965 and drove
through a checkpoint into the so-called “rebel” zone. They returned
along a waterfront avenue toward another checkpoint designed Check-
point Alpha. This was a pedestrian checkpoint blocked by a tank and
an armoured vehicle. This car which was marked with the word
“PRENSA", the Spanish word for “press”, approached slowly. The
Marine officer in charge of the checkpoint ordered a Spanish speaking
corporal forward to halt the car. The driver of the car complied with
his hand signal to stop some 25 to 30 meters away from the blockade.
The Corporal called for the occupants to get out, but this request was
not immediately complied with. After several minutes, the Dominican
driver opened his door and began to get out. At this point, there were
several rounds of rifle fire from the area beyond the claimants’ car.
At this, the driver slammed his door, the car accelerated violently in
reverse, and at this point the Marines opened fire on the car. Both
Alvin V. Burt, Jr. and Douglas E. Kennedy were badly wounded and
the injuries they sustained were those for which compensation would
be paid as provided in this bill.

3

The opinion in the Congressional Reference case details the basis
for the amounts recommended. It is pointed out that the pain and suf-
fering experienced initially by each claimant was severe. Even with
superior medical care and treatment, it was pointed out that some
pain and discomfort persisted and with respect to Mr. Burt wil] con-
tinue for an indefinite period. Each claimant received multiple wounds
from machine gun fire. Mr. Kennedy was hit in the head and left leg
and was more seriously injured than Mr. Burt. Each had multiple
metal fragments in their bodies from the bullets and each required
multiple surgical procedures to repair damage to bones, nerves and
other tissues. After hospitalization, Mr. Burt returned to work part
time in August 1965 and Mr. Kennedy returned to work in the sum-
mer of 1966. Douglas E. Kennedy died in Canada on November 10,
1971, but the Opinion states that there is no evidence that his death
was directly or indirectly caused by the gunshot wounds he received.

The Opinion examines the question of impaired earning ability and
other elements which bear upon the right to recovery. Each individual
was forced to make changes in his occupation as a result of the injury
sustained on May 6, 1965. The recommendations in the Opinion were
based upon the following recapitulation and assignment of values:

Recapitulation and assignment of values
Douglas B, Kennedy:

(1) Pain and suffering from May 6, 1965 to Nov. 10, 1971 _____ $25, 000
(2) Physical disability from May 6, 1965 to Nov. 10, 1971 .. ____ 20, 000
(3) Lost earnings due to decreased earnings capacity (8.5 years at
$2,500 per annum).... ; — 16, 250
Total o - e e e 61, 250
20 percent adjustment for inflation*. .. _._____ 12, 250
Botal e et e 73, 500
Alvin V. Burt:
(1) Pain and suffering from May 6, 1965 to Aug. 81, 1972 _______ 10, 000
Future: at $250 per annum for 28.67 yearS..emm——————. 7, 168
(2) Physical disability from May 6, 1965 to Aug. 31, 1972________ 5, 000
Future: at $200 per annum for 2867 years. _.._________ 8, 734
(3) Future medical exXpenses_ ... 10, 0600
b 7 87,902
20 percent adjustment for inflation *_____ . 7, 580
Total e e e e 45, 482

*During perlod from May 6, 1965, to August 1872,

On the basis of the reasons stated in the Opinion, the Review Panel
of Commissioners concluded that the claimants had established that
the United States has a moral obligation to recognize the claims of the
two newspapermen. The basis for this conclusion is detailed in the
Opinion which is appended to this report. In essence, the Opinion held
that considerations bearing on the “sovereign honor and good con-
science” of the United States dictate an obligation to compensate the
persons injured in this incident. It was pointed out that Mr. Burt and
Mr. Kennedy were present in the Dominican Republic to observe and
report the events transpiring there and their presence was directly
attributable to the encouragement and even the logistical support of
the United States Government. As to the actions of the Marines, the
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Opinion stated that the Marine gunfire that caused serious injuries
to these two men was an unquestionably tragic occurrence that, with
the benefit of hindsight, was unwarranted. gs was noted in the con-
curring opinion, the facts of the case make it clear that the start of
firing by the Marine guard involved a collapse of discipline and a loss
of command control that was not warranted by the circumstances.
While the Marine guard’s actions may not have met the tests of action-
able negligence as required in a court of law, it is also clear that these
men would not have sustained multiple wounds and injuries had the
chain of command maintained control.

The Opinion found that the amount due to the estate of Douglas E.
Kennedy was $73,500, and that the sum due Alvin V. Burt is $45,482.
The committee was advised that Douglas E. Kennedy was survived
by his widow and a son, David Douglas Kennedy, who was born
May 11,1969. The committee has recommended that the bill be amended
to provide for one-half of the $73,500, or $36,750, to be paid to the
widow and the other half, or $36,750, to the legal guardian of the minor
son, David Douglas Kennedy, for the use and benefit of the said
David Douglas Kennedy.

The committee agrees that the facts and circumstances provide the
basis of an obligation on the part of the United States to compensate
the individuals named in the amended bill in the amounts stated
therein. This is an obligatioin based upon broad moral principles of
right and justice. It is recommended that the amended bill be con-
sidered favorably.

The committee has been advised that an attorney has rendered serv-
ices in connection with this matter. Accordingly, the bill carries the
customary limitation on attorney’s fees.

Before the Chief Commissioner
of the
United States Court of Claims

In Congressional Reference Case No. 2-68
(FiledgY 16 15,2

ALVIN V. BURT, JR., AND EILEEN WALLACE KEN-
NEDY, EXECUTRIX OF THE ESTATE OF DOUG-
LAS E. KENNEDY, DECEASED v. THE UNITED

STATES

REerorT T0o THE UNITED STATES HOUSE 68 REPRESENTATIVES

Peter L. Nimkoff, attorney of record, for claimants.
George M. Beasley, 111, with whom was Assistant Attorney
General Harlington Wood, Jr., for respondent.

Before FLETCHER, Presiding Commissioner of the Review
Panel, WLt and Harxins, Commissioners.

OrPINION

By taE Review Paxer: By H. Res. 1110 of the 90th Con-
gress, the United States House of Representatives on May 21,
1968, referred H.R. 9752, a bill for the relief of Douglas E.
Kennedy * and Alvin B.? Burt, Junior, to the Chief Commis-

1t (Maimant Kennedy died November 10, 1971. His widow and sole executrix,
Eileen, bas been duly substituted as claimant on decedent’s behalf. Any compen-
sation to be pald to Douglas E. Kennedy will be for the benefit of his estate.
In discussbon herein, Kennedy will be referred to as the claimant.

$The record in this proceeding shows that claimant Burt’s middle initial
1 “V** rather than “B”.

(5)

g ol



sioner of the United States Court of Claims, pursuant to 28
U.S.C. §1492 (1964) and 28 U.S.C. §2509 (1965-8, Supp-
1V). The Chief Commissioner referred the case to Commis-
sioner Louis Spector for proceedings in accordance with the
rules, and designated a review panel to consider the trial com-
missioner’s report on the merits of claimants’ right to receive
compensation for injuries sustained on May 6, 1965 in Santo
Domingo, Dominican Republic, when they were wounded by
gunfire from United States Marines while on assignment for
their employer, the Miami Herald, covering the civil insur-
rection then occurring in that country. »

The resotution here involved is.unique in its special direc-
tions as to the standards by which claimants’ demands are
to be evaluated. Thus, in addition to application of the statu-
tory criteria of “* * * whether the demand is a legal or
equitable claim or a gratuity, * * *? [28 U.S.C. §2509(c)]
H. Res. 1110 prescribes that:

In the consideration of H.R. 9752 the Chief Commis-
sioner shall consider * * * negligence or other fault of
the U.S. and/or equity and goog conscience and any other
matter within the  court’s jurisdiction. [Emphasis
added.] ‘

The quoted language was added to the resolution, as intro-
duced and later reported favorably by the Judiciary Com-
mittee, by a floor amendment offered without accompanying
explanation. 114 Cong. Rec., Part 11, p. 14212.

On May 18,1971, following a trial and briefing by the par-

ties, Commissioner Spector issued an opinion accompanied
by 112 pages of findings. He concluded that in “good con-
science” the claimants were entitled to recompense in the
amount of $100,000 for Mr. Kennedy and $75,000 for Mr.
Burt. C : ' ’

On July 9, 1971, after noting its intention to except to
the commissioner’s report, respondent moved to reopen proof
in order to adduce the facts pertaining to claimant Kennedy’s
then-current physical condition. The motion was allowed by
the review panel’s order of August 6, 1971, reopening proof
and remanding the cause to the trial commissioner for further
proceedings. On November 10, 1971, Mr. Kennedy died from
what medical records subsequently adduced by respondent
revealed were causes unconnected with the injuries on which

the present claim is predicated. On March 24, 1972, the trial
commissioner issued a supplemental opinion reaffirming all
findings and recommendations previously rendered.

Though we hold that the claimants have neither a legal nor
equitable claim within the meaning of 28 U.S.C. § 2509(c), we
agree with the trial commissioner that their demands are
compensable (albeit in lesser amounts and for somewhat
different reasons than he adopted) under the more liberal
“good conscience” standard added specially to the resolution
referring this entire matter here for evaluation. =

- We find ourselves unable to affirm several of the trial
commissioner’s conclusions in addition to those dealing with
the amounts of recompense properly due claimants, viz, that
the Marines were negligent in shooting at the car occupied by
claimants, that in traveling in the so-called .rebel area of
Santo Domingo claimants did not assume the risk of being
shot at and, finally, that in failing to dismount from their
automobile when challenged at the checkpoint or to otherwise
identify themselves to the Marine sentry stationed there,
claimants were not contributorily negligent in respect to the
shooting that followed.

Despite our inability to endorse the foregoing conclusions,
we are in general agreement with the trial commissioner’s
comprehensive findings of evidentiary fact.? Therefore, while
we specify in this opinion those facts that we deem essential
to our recommendation, we append the trial commissioner’s
report as Appendix A for its in-depth presentation of back-
ground information and for such other matters as interested
persons méy care to peruse. ' : o

In Apfil 1965, a civil upheaval occurred in the Dominican
Republic in the form of an armed contest between two com-
peting groups for control of that country’s government. On
April 28 400 U.S. Marines were dispatched to Santo Do-
mingo'to protect American residents there and to safegiard
the evacuation of many of them. '

8 Cl,air’n_a:gts,err in contending that this court’s Rule 147 (b) requires afirmance
of a trial 'k:Oll}mi‘ssioner’s factual determinations unless they are found to be
‘“clearly-erroneous.” Cf. Rule 52{a), Fed. R. Civ. P. Though Rule 147(b) in
terms acgoxjds_ presumptive correciness to the trial commissioner's findings of
fact, such findings will only be adopted on review if supported by a preponder-
ance of the evidence. Hebah v. United States, 197 Ct. Cl 729, 753, 456 F. 24
696, 710, cert. denied 10/13/72 ; Willett v. United States, 186 Ct. Cl. 775, 785,
787-88, 406 F. 2d 1346, 1352-53 (1969) ; Miller v. United States, 168 Ck.
Cl. 498, 501, 339 F. 2d 661, 662 (1964}, '



- By May 5 the United States Army and Marine forces as-
signed to the area had increased to approximately 16,000 and
had incurred 10 fatalities and 67 other casualties in perform-
ing the peace-keeping role that our Government had under-
taken. The great increase in the military contingent’s size
reflected the enlargement of its mission from that of merely

safeguarding American residents to maintaining the integrity
- of a zone of neutrality that was established to separate the
two contending local groups and was progressively increased
1n size. It was at one of the checkpoints established to control
passage through the neutral zone that the tragedy underlying
the present reference occurred.

Happening, as it did, in the wake of the ill-fated United
States venture in Cuba, the American involvenient in the
Dominican situation was the subject of considerable public
and political debate and controversy. In these circumstances
the record reflects, and the trial commissioner found, that the
official policy of the United States Government was that of
encouraging broad press coverage and investigation in order
to promote the fullest possible public exposition of the reali-
ties of the situation to which it had committed its military
might. Such a policy also tended to effectively dispel any ad-
verse inferences of news suppression or concealment on the
part of the United States.

In furtherance of the above policy, the United States Navy
supplied press representatives with in-bound air transporta-
tion and lent its services and facilities to their working needs
after their arrival in Santo Domingo.

Claimants arrived in Santo Domingo by Navy plane from
Puerto Rico on May 4 and proceeded to a downtown hotel,
Embajador, where the transient members of the press and
visiting United States diplomatic and military officials were
quartered. It was at this hotel that regular press briefings
were held by United States officials and news bulletins
released.

Although the two disputing factions had informally agreed
to a cease-fire on April 30, gunfire, principally from rebel
snipers, was still prevalent in the city on May 4 and 5 and the
press corps, including claimants, was generally aware of that
fact.

On May 5 claimants reconnoitered the city. Mr. Kennedy,
the photographer, concentrated on taking plctures of news-
worthy items while Mr. Burt, the writer, mterwewed various
Dominican insurgents and Marine personnel in order to
gather matemal for articles and dispatches. Among the

‘Marines that Mr. Burt visited with that afternoon at check-

point Alpha was Corporal Gandia, who the following day
was to be the sentry who challenged claimants’ passage at the
same checkpoint immediately prior to the tragic shooting that
ensued. '

By prior invitation, the claimants went to the United
States Embassy on the morning of May 6, where they met
with Ambassador Bennett and reviewed his assessment of the
prevailing situation and its probable aftermath. Claimants
told him of their prior day’s visit to the rebel zone and of
their desire to return there to obtain more pictures and ma-
terial for news dispatches. Thus, they asked the Ambassador
whether they should ant}clpate any difficulty, en route to and
from the rebel zone, in gaining clearance through the check-
points controlled by the Military. He replied that they should
have no clearance problems since they both had proper De-
fense Department credentials. Since the American Military
Commander, General Palmer, was in the embassy at the time,
Ambassador Bennett referred claimants’ question concerning
checkpoint clearance to him and he confirmed the Ambas-
sador’s advice, stating that orders had been issued to the
effect that all accredited press representatives were to be
permitted checkpoint ingress and egress upon presentation of
their credentials.

In sum, the attitude of both the Ambassador and the Miki-
tary Commander reflected the United States Government’s
freedom of information policy under which no limitations
were placed on the freedom of bona fide press representatives
to personally observe and freely investigate all aspects of the
events then transpiring in Santo Domingo. In expressly con-
firming this latitude of movement for the press in their dis-
cussions with claimants, the United States officials said noth-
ing that could be reasonably construed as either discounting
the degree of personal risk involved for those exercising such
mobility or implying that the United States would under-
write such consequences as might materialize from those

99-6%% 0 -73-2
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risks. In fact, all concerned were well aware that the earrying
of arms was still much in evidence in the city and the inci-
dence of rebel sniper activity not infrequent.

After their discussion with the Ambassador and General
Palmer, claimants left the embassy in a rented car with a
Dominican driver and proceeded without incident through a
vehicular checkpoint to George Washington Avenue, a water-
front, palm-lined boulevard where Mr. Kennedy was in-
terested in photographing a ship that was burning nearby.
A fter this had been done, they returned to their car and con-
tinued along the avenue towards the George Washington
Monument, an edifice similar to the one in Washington, D.C.
As they approached the monument, they found the street
obstructed by two burned automobiles placed there by the
rebels to form a blockade. They stopped and got out of the
car. While Mr. Kennedy was taking more pictures, Mr. Burt
struck up a conversation with a Dominican Red Cross worker

“and another national who were on the scene. Both were
dressed in olive drab clothing and the latter was carrying a
rifle. The Marine sentries stationed down the Avenue at
Checkpoint Alpha, located at the intersection of the Avenue
and Pasteur Street, were observing the meeting between
claimants and the Dominicans. After some conversation, the
Dominican Red Cross worker directed Burt’s attention to a
rifle-bearing sniper on the roof of a nearby building and
recommended that claimants leave the area for their own
safety. They thereupon returned to their hired car and drove
off in the direction from which they had come. Thus, they
were driving toward Checkpoint Alpha where Mr. Burt had
talked at some length with the Marine personnel on duty the
preceding afternoon. Alpha was a pedestrian, not a vehicular
checkpoint. Vehicle passage was blocked by a tank and
armored vehicle parked nose-to-nose in order to form a
blockade across the roadway. '

The sentry detail was under the command of a Marine
lieutenant. As claimants’ car moved slowly down the avenue
toward the Marine blockade, the lieutenant-in-charge ordered
Corporal Gandia, a member of the sentry detail who was
fluent in both Spanish and English, to move forward and
halt the car. before it reached the blockade. Gandia, accom-
panied by several rifle-bearing Dominican nationals, fol-
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lowed the order and the car complied with his hand signal
to stop some 25-30 metersaway from the blockade. Standing
10-20 feet from the car, the corporal, in both English and
Spanish repeatedly called for the occupants to get out. On its
windshield the otherwise unmarked car carried the word
“PRENSA” (Press) lettered in tape some 5-7 inches in
height. The weather was clear and sunny and whether be-
cause of glare or other reasons, the uncontradicted evidence
is to the effect that in fact neither Corporal Gandia nor any
other member of the Marine detail saw the “PRENSA”
marking on the windshield. In any event, claimants neither
got out of the car nor called out to identify themselves; this
notwithstanding that Mr. Burt acknowledged that he recog-
nized Corporal Gandia as one of the Marines with whom he
had spent considerable time talking at the same checkpoint
the day before. After several minutes of this apparent im-
passe, the Dominican driver opened his door and began to get
out. At that point the Marines received several rounds of
rifle fire that originated from somewhere behind claimants’
car. Concurrent with this development the driver slammed
his door and the car accelerated violently in reverse in some-
thing of a careening movement. When this happened, the
Marines opened fire on the car. They did this not on orders
but as a reflex action to the almost simultaneous occurrence
of the sniper fire directed at them and the violent movement
of the car. It was this Marine gunfire, unquestionably tragic
and, with the benefit of hindsight, unwarranted, that inflicted
the injuries underlying the present reference.

It is'undisputed that the specific provisions of the Federal
Tort Claims Act, excluding from the Government’s waiver
of immunity, assault and battery claims (other than for ac-
cidental discharge of a firearm) as well as claims arising in
a foreign country,* deprive claimants of any legal basis for
recovery within the meaning of that standard as contained
in 28 U.S.C. § 2509(c).

Moreover, as already indicated, it must be concluded that
claimants are without an “equitable” claim, as comprehended
by the same provision.

It is well settled that “equity” as a test of governmental
obligation in the context of congressional reference legisla-

428 U.S.€§ 2680(h) and (k).
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tion conditions liability on the existence of some unjustified
act or omission resulting in the injury for which redress is
sought. B Amusement Co. v. United States, 148 Ct. CL. 337,
342, 180 F. Supp. 386, 390 (1960); Webd v. United States,

192 Ct. Cl. 925, 932 (1970) ; Kockendorfer v. United States,
193 Ct. Cl. 1045, 1055 (1970). In short, the test has been
stated in terms of whether the claim in question would be
recoverable against a private party. Armiger v. United States,
168 Ct. Cl. 879, 384, 339 F.2d 625, 628 (1964). For present
purposes, then, “equity” means that in the circumstances
under consideration the Government would be legally liable
!)ut for one or more extra-meritorious defenses that accrue to
1t by virtue of its sovereign status. Though Burkhardt v.
United States, 113 Ct. CL. 638, 84 F. Supp. 553 (1949), in-
cludes some general language referring to an *equitable
claim” as a nonjuridical concept founded on broad moral
prigciples, the holding of the case is based squarely on a
finding of fault that would have been redressable at law if
‘berpetrated by a private party. Speaking of the claimants as
downstream riparian owners whose property was damaged
by an elevation of water level caused by the erection of an
upstream Government dam, the court observed: “Tt must be
conceded that had they [claimants] been so deprived of their
property by private individuals not holding a dominant ease-
ment ent:itiing them to raise the water level, they would have
been entitled to compensatory damages for such taking in a
court of law.” 113 Ct. CL at 668, 84 F. Supp. at 559.

_ Where, as here, the governmental act complained of is tor-
t;lous‘.in character, the twofold test of “equity” in the con-
fressmnal reference sense has been stated in the following

erms :

(1) Was the alleged “act or omission of * * * [the]
employee of the Government * * * within the
scope of his office or employment”?

(2) If so, was that act or omission “negligent or wrong-
glggg []Angfer, supra, 168 Ct. CL. at 385, 339 F.od

Assessed by these standards, the evidence in the present
record falls short of establishing an equitable claim under
28 U.S.C. § 2509(c). »
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The extreme tragedy of the consequences of the Marines’
acts cannot be permitted to obscure the merits of the ques-
tion of whether those acts amounted to negligence. Though
the trial commissioner seemed to find that the Marines were
receiving sniper fire immediately prior to their opening fire
on claimants’ car as it moved violently in reverse, he con-
cluded that the Marines’ response would only have been
reasonable if the incoming fire had emanated from the car.
Deliberating long after the fact and from the vantage point
of a Washington courthouse, we are unable to impose such
strict standards of acuity and selectivity on Marines on for-
eign soil, policing a civil insurrection frequently typified by
sniper fire and destructive violence, who were being subjected

to sniper bullets at the time. There must be a realistic rec- :

ognition of the contextual climate. Brown v. United States;.
256 U.S. 335, 343 (1921); Greenstone, Liability of Police
Officers For Misuse of Their Weapons, 16. CLEV.-MAR.
L. REV. 397 (1967). Given that recognition, it cannot re-
sponsibly be said that the Marines reacted unreasonably in
opening fire on the car occupied by claimants,

Moreover, claimants’ own version of the facts leading up
to the tragic shooting persuasively suggests that their own
negligence contributed to the injury that followed. Thus, Mr.
Burt candidly acknowledged, and the trial commissioner
found,’ that he recognized the Marine sentry who halted the
taxi as the same Marine with whom he had spoken at length
the day before. With this awareness, Burt’s unexplained
failure to call out and identify himself and Mr. Kennedy
seems hardly excusable.

Finally, it i1s far from clear that in pursuing their profes-
sions in the face of the known hazard of sniper activity,
claimants did not assume the risk of personal injury, not
only from rebel sniper fire but from any other action that
such fire might precipitate in the atmosphere that prevailed.

Claimants knowingly placed themselves in a position of
peril. Journeys into a no-man’s-land during a cease-fire in
the circumstances of this case could reasonably be expected
to involve the danger that an incident such as occurred could
result.

& Appendix A, Snding 841’);
s 1d., finding 44,
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As noted at the outset herein, the instant reference resolu-
tion was not limited to an analysis of claimants’ demands
according to the criteria of 28 U.S.C. § 2509(c). In terms,
we are called upon, in addition, to determine whether in
“good conscience” the claimants should be compensated.

We conclude that the supplementary criterion of “good
conscience” invokes a standard far more liberal than those
defining a “legal” or “equitable” claim. It is simply whether
it can be reasonably said that the nation owes claimants
a debt based upon considerations of a moral or merely hon-
orary nature, such as are binding on the conscience or the
honor of an individual, although the debt could obtain no
recognition in a court of law. Just as in United States v.
Realty Co., 168 U.S. 427, 440 (1896), where the Court ap-
plied that broader standard to uphold Congress’ power to
appropriate money for the payment of sugar bounties to
persons who reasonably relied on their eligibility to receive
them, even though the legislation authorizing the bounties
may have been unconstitutional, there can be no question as
to the sufficiency of the ev1dence in the present recoxd to
]ustlfy Congress’ aw ardmfr reasonable compensation to the
claimants on the premise of broad moral considerations.
Thus, it cannot be seriously questloned that clalmants pres-
ence in the Dominican Republic to observe and report the
events transpiring there was directly attributable to the en-
couragement and even the logistical support of our Govern-
ment in its desire for complete coverage of the situation by
independent news representatives. There is no reason to as-
sume that without that governmental encouragement and
support, claimants would have been able even to gain entry
into the Dominican Republic, to say nothing of being at the
particular spot where tragedy befell them.

There remains a determination of the amount of com-
pensation to be paid claimants under traditional juridical
standards developed to measure damages in tort actions.
These standards require, once the obligation of the United
States is recognized, pecuniary compensation for actual in-
juries sustained, when shown with reasonable clarity, which
are the direct, natural and proximate consequences of the
actions by the United States.

Although claimants’ injuries were sustained on foreign
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soil, there are a number of reasons that make it appropriate
to apply ‘the: principles of the law of damages-that are
accepted generally in the United States.

Traditionally, the measure of damages has been con91de1 ed
to be a procedural matter to be resolved by the law of the
forum rather than by the law of the place where the injury
occurred. Moreover, this case involves a proceeding against
the United States that arises out of a foreign incident in-
volving United States citizens, a proceeding whose nature is
nelther legal nor equitable in the normal sense. The obliga-
tion of the United States flows from considerations of good
conscience and morality, not from any legal or equitable
rights of an enforceable, juridical variety. As previously in-
dicated, if private parties only were involved in the instant
situation, claimants would have no substantive right to a re-
covery of any compensation at all. Finally, the U.8. Marines
involy ed'ih this incident were not involved in “combatant
actlvities?. in the orenerally understood sense of engagement
with an enemy, either in assault or in defense against at-
tack. The military action involved in this case was té6 main-
tain a sifety zone in a foreign country in connection with a
local altercation in order to protect American lives and
pxoperty -

The desath of Dourrlas E. Kennedy in Canada on November
10, 1971, has no bearing on the choice of law to be applied
in the measurement of compensation. There is no évidence
that Mr, Kennedy’s death was dlrectly or indirectly caused
by the gunshot wounds he received in the Dominican Re-
public in 1965. Hospital records and other documents were
offered by respondent on November 29, 1971, in support of a
proposed- stipulation with regard to the cause of Mr. Ken-
nedy’s terminal illness. Although the proposed stipulation
was not accepted, the proof offered, which is relevant and
admissible, would support the conclusmn that, in fact, there
was no causal connection between Douglas Kennedy s gun-
shot wounds and his subsequent death.®

7Id., ﬂnﬁings 7 and 8.

8 Claimants -counsel in “Petitioners’ Memorandum fin Opposition to the
Government’s Application to Re-Open,” filed March 14, 1972, conceded: “The
new fact, l.e., Kennedy’s death, means only this: Some six years after he was
gunned down by the Marines’ machine guns, after his body, his health, and
his career were ruined, he died of an unrelated cause.” (p. 5).
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United States law provides no exact standard to measure
damages in personal injury cases. The amount awarded is, In
theory, to substitute a pecuniary compensation for th(? loss,
suffering and injury sustained. Necessarily the particular
facts and circumstances involved are controlling. Under
generally accepted legal principles developed in the United
States, claimants’ compensation for the injuries sustained on
May 6, 1965, should be determined from consideration of the

following elements: _

1. Impairment of earning ability, which includes lost
time prior to trial and decision and probable lost time
and decreased earnings capacity in the future. Where
decreased earnings capacity is permanent, recovery 1S
normally allowed on the basis of life expectancy prior
to injury. When death occurs before trial from causes
other than the injury, damages for impaired earnings
capacity are limited to those sustained prior to death,
and are not based on life expectancy prior to injury.’

2. Value of medical services made necessary as a result
of the injuries, which.includes incurred expense and
probable expenditures in the future. ‘

3. Pain and suffering, which consists of two separate but
related elements. Although adequate definition is not
readily accomplished, in general, pain is a sensation mn
the nervous system that results from initial physical
impact, and its continuation in the future. Suffering
is the apprehension or recognition of the distress of
pain. Recovery may include compensation for the
Initial pain_and suffering, subsequent pain and suf-
fering 1incident to related surgery or other medical
treatment, and pain and suffering reasonably certain
to be experienced in the future. Compensation for
future pain and suffering is based upon probable life
expectancy in the injured condition, and terminates at
death. No fixed standard measures compensation for
pain and suffering. In any given case, the amount that
should be allowed for pain and suffering is the
amount, in addition to other damage items, that in
consideration of all the circumstances, is a reasonable
allowance for the pain and suffering necessarily en-
dured or to be endured. The amount should be fair,
reasonable, and free from sentimental standards.

4. Miscellaneous elements eligible for consideration in
fixing petitioners’ compensation may include in-

022 Am. Jur. 2d Damages § 92 ; Rogers v. Thompson, 364 Mo. 605, 265 S.W. 2d
282, 289 (1954).
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creased costs of living or diminished purchasing
power of money, and permanent interruption of

career and enforced change of occupation.
Variations in the value of the claimants’ demands at vari-
ous stages of this proceeding demonstrate the subjective dif-
ferences and the difficulties in fixing compensation when pain
and suffering necessarily is a major element. H.R. 9752 (90th
Cong., 1st Sess.), the original claim, sought an appropriation
of $75,000 to compensate Douglas E. Kennedy, and $50,000
for Alvin V. Burt.’® In this court, the petition seeks “not less
than” $75,000 “plus those sums of interest, costs, and fees
which in good conscience the United States Government
should bear” for Douglas E. Kennedy, and not less than
$50,000, with similar additions, for Alvin V. Burt.** After
trial, claimants requested $125,000 for Douglas Kennedy and
$85,000 for Alvin Burt.? The trial commissioner, in his
May 18, 1971 Opinion, concluded that “if permissible, Peti-
tioner Kennedy should be awarded $100,000; and Petitioner
Burt should be awarded $75,000.” The trial commissioner on
March 24, 1972, in his Supplemental Opinion “reiterated and
reaflirmed in all respects” the recommendations to Congress

10 These amounts were supported by the claimants at the Subcommittee
hearing on February 8, 1968. Schedules submitted to the Subcommittee after
the hearing allocated the claim as follows :

ALVIN V. BURT, JR.:
Barnings logs—
A. Freelance—$1.000 per year for 25 years.
B. Limitation to present position.
Permanent disability—
A, 159% Physical.
B. Mental.
Pain and suffering—
A, Continuing and permanent.
B. Future medical treatment (hip operation).
Total claim—$50,000,
DOUGLAS E. KENNEDY :
Earnings loss—
A. Freelance—$3,000 per year for 25 years.
B. Limitation to present position.
Permanent disability—
509 physical,
Pain and suffering—
A, Continuing and permanent.
B. Future medical treatment.
Total claim—$75,000. ’

11 At trial, Mr. Burt testified in support of the amount sought in the
petition and emphasized the pain and suffering element. B T

12 Petitioners’ Proposed Findings of Fact, June 25, 1970, No. 19, p. 5; Peti-
tioners’ Reply Brief to the Commissioner, September 235, 1970, p. 19.

99-677 O - 73 - 3
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contained in the original opinion. Claimants urged accept-
ance of the trial commissioner’s recommendation.

Amounts claimed in the original bill in Congress, or at
various stages of the proceedings in congressional reference
cases, under the enabling legislation, are not limitations on
the amount, if any, of compensation that may be recom-
mended by the trial commissioner or by the review panel,
after consideration of all the facts and argument. The trial
commissioner is directed to submit conclusions sufficient to
inform Congress “* * * the amount, if any, legally or equit-
ably due from the United States to the claimant.” ** The re-
view panel “* ¥ * by majority vote, shall adopt or modify
the findings or the conclusions of the trial commissioner.” 1+
The review panel’s report is submitted to the Chief Conmis-
sioner for transmission to Congress for such disposition as
may be appropriate.

The trial commissioner’s findings of fact relative to claim-
ants’ proof of damages are set forth in findings 87 through
131 of his May 18, 1971 Opinion, reproduced as Appendix A.
We have applied these findings of fact, together with addi-
tional evidentiary materials cited above, in considering the
various elements determinative of claimants’ compensable
damages. Our conclusions derive from the following factors
and analysis: :

IMPAIRMENT OF EARNING ABILITY

Claimants’ employer, the Miami Herald, kept both of them
on the payroll during their recuperation and guaranteed con-
tinuing employment, provided that they work to the best of
their ability. Claimant Burt left the Herald to undertake
- a newspaper venture in Georgia that was unsuccessful, and
he returned to the Herald as an editorial writer. His salary
at the time of trial was more than he received as Latin Amer-
ican Affairs Editor. Claimant Kennedy returned to the
Herald to his former position as chief photographer. Both
received workmen’s compensation benefits during hospitali-
zation. These benefits included lump sum payments of $2,200

1328 U.8.C. §2509(c).
“28 U.8.C. §2508(4).
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for Mr. Burt and $6,700 for Mr, Kennedy.® Accordingly,
neither claimant is eligible for compensation for lost time
from his regular employment.

With respect to the element of decreased earnings capacity,
both claimants experienced impairment of upward mobility
in their careers and permanent changes in their occupations.*¢
Mr. Kennedy’s eligibility for compensation in this regard is
limited to the reasonable amounts lost during the 6.5-year
period from the date of the accident to his death. One source
of income lost was his capacity for “freelance” work, which
prior to 1965 had amounted to $2,000 to $3,000 per year.'?

Mr. Burt was 37 years of age at the time of the incident,
and had a total life expectancy of 34.88 years.’® His work-life
expectancy to age 65 was 28 years. In addition to his news-
paper employment, Mr. Burt had supplemental income from
freelance writings of approximately $1,000 per year.’ These
carnings however admittedly were speculative.®

VALUE OF MEDICAX: SERVICES

Both claimants received extensive medical treatment and
care from United States facilities without charge. It is un-
questioned that the medical services provided to claimants
have been of the highest quality available and that they
received excellent care after military treatment started in the
field. No estimate of the total value of the medical services
provided by the United States has been made. The extent of
those services is described in Appendix A, findings 104 (Dr.
Hall), 107-108 (Mr. Burt), and 111-118 (Mr. Kennedy).

In addition to the services provided in United States facil-
ities, workmen’s compensation benefits to claimants have in-
cluded payments for medical care obtained from sources
other than facilities of the United States.?

Claimants’ demands, other than for anticipated future
expenses, do not include requests for the value of medical

& Appendix A, findings 103, 118 and 130.

1 1d., finding 103.

¥ Tr., p. 158.

* Commissioner’'s 1958 Standard Ordinary Mortality Table, 3 Am. Jur. Proof

of Facts, Damages (1971 Supp.).
1 Appendix A, finding 103.

® Tr,, p. 139,
2 Appendix A, finding 130.
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services. The costs of Mr. Kennedy’s terminal illness, from
the evidence available, are not attributable to the gunshot
wounds he received in 1965. Mr. Burt's probable future med-
ical expenses include an arthroplasty of his right hip, esti-
mated to cost approximately $5,000 to $6,000, in addition to
continuing doctor’s evaluations at least three times a year.
Such evaluations are estimated to cost approximately $150

per year.?
PAIN AND SUFFERING

Beyond question, the pain and suffering experienced
initially by each claimant was severe. Even as ameliorated
by the superior medical care and treatment, some pain and
discomfort persisted and, with respect to Mr. Burt, will con-
tinue for the indefinite future. The intensity of the initial
shock caused by the gunshot wounds, and claimants’ contin-
uing disability and apprehension are fully detailed in the trial
commissioner’s findings: Mr. Burt, findings 107-110, 120-122
and 128; Mr. Kennedy, findings 111-117, 119, 124-125, and
129 (Appendix A). Some of the facts relative to considera-
tion of compensation for pain and suffering are summarized.

Each claimant received multiple wounds from machinegun
fire. Mr. Kennedy, with hits in the head and left leg, was
more seriously injured than Mr. Burt. Each had multiple
metal fragments in their bodies from the bullets and from
the automobile, Some of the fragments could not be removed
safely. Each lost considerable quantities of blood, and each
required multiple surgical procedures to repair damage to
bone, nerves, and other tissues.

The initial firing period was extended and when it stopped
there was a considerable time in which the wounded men were
apprehensive that the firing would start up again. First aid
in the field was not immediately available and there was con-
siderable delay in evacuation to a First Aid Station.?

After treatment at a First Aid Station, elaimants were air
evacuated to the hospital ship Raleigh. From the Raleigh,
after extensive operations, they were transferred by air to
Womack Army Hospital, Fort Bragg, North Carolina. Mr.
Burt was discharged from Womack Army Hospital on

22 Jd,, Andings 104, 121.
® 1d., findings 87 through 95.
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June 15, 1965 ; Mr. Kennedy was transferred to Walter Reed
Hospital on May 22, 1965, and was ultimately discharged
from there on December 23, 1965. Mr. Burt returned to work
part-time in August 1965 ; Mr. Kennedy returned to work in
the summer of 1966.%

Mzr. Kennedy underwent two operations on the Raleigh to
remove metal fragments and to start repair of the sciatic
nerve of his left leg. Because of a fractured femur, his leg
was placed in a full spica cast. At Fort Bragg additional sur-
gery was performed on the sciatic nerve. At Walter Reed, two
skin grafts and a sympathectomy to relieve pain were per-
formed, treatment was received for a bleeding stress ulcer,
and a full leg brace was fitted. After leaving Walter Reed he
had continuous severe pain that could not be relieved.?®

Mr. Burt underwent two operations on the Raleigh to re-

‘move metal fragments. During his six-week stay at Fort

Bragg he had a second debridement, drainage and cast re-
moval. He has 75 percent permanent disability of the right
leg, and 30 percent disability to his body as a whole. He suf-
fers severe pain after standing an hour, and unless relieved

-will suffer effects for several days. He must take pain-killing

drugs daily.?® Pain is expected to continue for the balance of
his life2” Mr. Burt’s life expectancy from the date of this
opinion, at age 44, is 28.67 years.

OTHER ELEMENTS

The purchasing power of the dollar for consumer prices,

according to the Bureau of Labor Statistics, Department of

Labor, for 1965, had a monthly average of $1.058; for 1970
the monthly average was $0.860, a decline of $0.198.2¢ The

. consumer price index was reported, by the Bureau of Labor
. Statisties, for all items in 1965 at 94.5 and in 1970 at 116.3, an

increase of 21.8 points?® In August 1972, the purchasing

- power of the dollar, for consumer prices, averaged $0.796,
. and the consumer price index, for all items, was 125.7.

% 1d., finding 104,

= Jd., finding 125.

2 Id., finding 110,

* Id., finding 128.

28 Qiatistlical Abstract of the Unlted States, 1971, Table No. 528, p. 332.
- 2 F4, Table 534, p. 330,
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Each claimant had his career interrupted and permanen.tly
altered. Each was forced to make changes in his occupation
as a result of the injuries sustained on May 6, 1965.3°

Recapitulation and assignment of values

Douglas E. Kennedy:
(1) Pain and suffering from May 6, 1965 to Nov. 10, 1971 $25, 000
(2) Physical disability from May 6, 1965 to Nov. 10, 1971_ 20, 000-
(8) Lost earnings due to decreased earnings capacity (6.5

years at $2,500 per annum) 16, 250
Total : 61, 250
20% adjustment for inflation* 12, 250
Total 73, 500

Alvin V. Burt:
(1) Pain and suffering from May 6, 1965 to Aug. 31, 1972_ 10, 000

Future: at $250 per annum for 28.67 years__________.___ 7,168
(2) Physical disability from May 6, 1965 to Aug. 31, 1972_ 5, 000
Future: at $200 per annum for 28.67 years______ .~ 5,734
{3) Future medical expenses 10, 0060
Total 37,902
20% adjustment for inflation* 7, 580
Total 45, 482 -

*During period from May 6, 1963, to Aug. 1972.
ConcLusioN

For the reasons stated in the foregoing opinion, it is con-

cluded that claimants have established that the United’

States has a moral obligation with respect to the claims in

H.R. 9752, 90th Congress, 1st Sess. This obligation flows:

from considerations of sovereign honor and good conscien-ce.
Revision of the referred bill (H.R. 9752) so as to provide
the sum of $73,500 for the Estate of Douglas E. Kennedy and

the sum of $45,482 for Alvin V. Burt would discharge the
aforesaid obligation of the United States and, therefore,.

would not constitute an outright gratuity unsupported by

moral justification. See, Pope v. United States, 323 U.S. 1,.

9-10 (1944).

3 Appendix A, findings 103, 108, 117.
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HARKINS, Commissioner: Concurring in the result.

I concur in the payments recommended by the review
panel. Two parts of the opinion, however, require a change
in emphasis and more precise delineation. The degree to
which the Marines share responsibility for claimants’ injuries
needs to be clarified. Whether the Government’s obligation
to claimants is based on a legal or equitable claim or is in
the naturé of a gratuity needs to be more fully defined.

In my view, initiation of the firing that resulted in claim-
ants’ injuries arose in a factual complex in which neither
the Marines nor the claimants are free from blame. Claim-
ants properly can be held to have assumed the risk of such
an incident as occurred, and by their own negligence to have
contributed to the cause of their own injuries. While I con-
cur that it cannot be said responsibly as a matter of law that
the Marines acted unreasonably in opening fire, the facts in
this case are clear that the start of firing by the Marine guard
mvolved a collapse of discipline and a loss of command
control that was not warranted by the circumstances.

It is true that we have the benefits of hindsight and, as
Mr. Justice Holmes stated, “detached reflection cannot be de-
manded in the presence of an uplifted knife.” * By the nature
of things, however, judgment in a case such as this must be
made after the event in the light of reconstituted facts and the
results that followed. Although the Marine guards’ actions
may not meet the tests of actionable negligence as required
in a court, claimants’ injuries would not have resulted had the
chain of command maintained control. No order was given
to open fire at checkpoint “Alpha.” 2 Loss of command con-
trol over combat troops in these circumstances, in addition
to the other factors cited by the review panel, such as Govern-
ment encouragement and support for independent news
coverage, warrants concern by the Congress for these claims.

I do not believe that the review panel’s responsibility to
define the Government’s obligation to the claimants is de-
termined by the addition as a floor amendment of the phrase
“good conscience” to H. Res. 1110, The review panel’s obliga-
tion in a congressional reference case is founded on statutory

t Brown v. United States, 256 U.S. 335, 343 (1921).
2 Findings Nos. 61, 72, and 79.
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law.? The addition of supplementary language by one body
of Congress at the time the reference resolution is under con-
sideration does not have the force and effect of an amend-
ment to the basic law. It can neither add to nor subtract from
the requirements of the reference statute. )

The reference statute creates a procedure through which
Congress is to be informed “whether the demand is a legal
or equitable claim or a gratuity.” The reference statute only
specifically directs, however, that information as to vamopnt of
compensation, if any, is to be furnished if legally or equitably
due from the United States. No information is requested with
respect to the amount of any gratuity. .

For many years Congress has recognized obligations to
citizens that have arisen from circumstances which were be-
yond the powers delegated to either the Executive or Judicial
Branch to recognize or compensate. These obligations were
such that, were private parties only involved, no claim could
be allowed. These obligations, within the power of the Legis-
lative Branch to satisfy, variously have been described as
being based upon “broad moral principles of right and
justice,” “upon the conscience cf the sovereign,” or “upon
considerations of a moral or merely honorary nature.”

Although the reference statute requires information that
permits classification of the request as a legal or equitable
claim, or a gratuity, obligations in this class contain features
that are at once both equitable in nature and in the nature
of a gift, grant, bonus, or gratuity. The equitable features,
however, do not satisfy the requirements for exercise of the
traditional equitable powers of a court to enjoin action that
threatens irreparable harm, to order reformation or rescission
of contracts, or to enforce trusts in order to accomplish the
requirements of justice.

Classification of this type of obligation as an “equitable
claim” or as a “gratuity” has varied. During the period when
the Court of Claims responded to congressional references,
in some cases, any claim that did not meet the judicial tests
of a legal claim or an equitable claim, as those principles are
applied in court, was treated as an application for a

3 Pub. L. 89-681 (Oct. 15, 1966), 80 Stat. 958, 28 U.S.C. §§ 1492, 2509 (1970).
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“gratuity.” * Other cases, however, have defined “equitable
claim,” as used in the congressional reference statute, to in-
clude more than the strict technical meanings that are in-
volved in a consideration of the principles of right and justice
as administered by the courts. In these cases the term
“equitable claim” also includes equity and justice in its broad
moral sense.’

From the standpoint of the exercise of judicial power, an
“equitable claim” is limited to court recognized concepts that
determine rights and obligations and authorize the expendi-
tures of public money. Congress has no such limitation on its
power to recognize obligations that may be compensated from
the public treasury. The Supreme Court has established that
the power of Congress “to pay the debts” of the United
States under the Constitution encompasses the power to rec-
ognize debts or claims which “rest upon a merely equitable or
honorary obligation, and which would not be recoverable in
a court of law if existing against an individual.” ¢ In this
context, a claim that is not judicially enforceable but which
involves a moral obligation in good conscience, from the
standpoint of Congress, would involve an “equitable claim?”

¢E.g., Alleman v. United States, 43 Ct. Cl. 144, 151 (1908). In that case
the court, with respect to congressional reference cases, stated:

“* * * They are a separate class of cases designed to supply information so
full and exact as to leave to the legislative body nothing to do but determine
the justice of the complaint (usunally transmitted in papers accompanying the
bills) as a legal or equitable demand against the United States; or, as one
resting upon no law but depending upon moral considerations of such character
as may or may not fairly appeal to the bounty of the Government. The en-
deavor of the court is to frame the findings with accuracy such as to enable
Congress to discriminate between a meritorious claim and an application for
a gift as a mere matter of favor. In the class of actual ‘claims’ so reported with
an amount stated, it will generally be found that our findings rest upon an
actual benefit either received by the Government or a liability assumed by
the United States and where no equity exists there is generally something
to show a want of merit.”

See alse Elmers v. United States, 172 Ct. Cl. 226 (1965) ; Georgia Kaolin
Co. v. United States, 145 Ct. Cl. 39 (1959) ; Electric Ferries, Inc. v. United
States, 137 Ct. Cl, 400 (1957) ; Torti v. United States, 135 Ct. Cl. 214 (1956) ;
Gay Street Corp. v. United States, 130 Ct. CL 341, 127 F. Supp. 585 (1933) ;
Cusimano v. United States, 125 Ct. Cl. 351 (1953) ; and Fidelity Trust Co.
v. United States, 101 Ct. Cl. 831 (1944).

8 Burkhardt v. United States, 113 Ct. Cl. 638, 667, 84 F. Supp. 558 (1949).
As the review panel opinion points out, the facts of the Burkhardt case did
not require dispositfon on the basis that the claim was a non-juridical equitable
claim based upon broad moral principles. See also Rumley v. United States, 169
Ct. Cl. 100, 105 (1965), and Town of Kure Beach, North Carolina v. United
States, 168 Ct. CL. 597 (1964).

¢ United States v. Realty Co.,163 U.S. 427, 440 (1896).
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and not a gratuity, bonus, gift, or bounty. Any limitation on
this power of Congress to recognize moral obligations, if
there be any limitation, would be found only in such circum-
stances where payment to the claimant would be arbitrary
and without any public purpose whatsoever.

In the light of the foregoing, from the standpoint of exer-
cise of congressional power, I view the requests here presented
as equitable claims and not gratuities.

APPENDIX A
Orinion oF THE Triar, CoMMIsSIONER™

Sercror, Commissioner ; The narrative facts which under-
lie this Congressional Reference case are hereinafter set forth
in detailed and (hopefully) readable form, numbered for
ready reference. Their examination is essential as a prelude
‘to an evaluation of the conclusions, and opinion which fol-
lows them.

Finoines or Facr

THE CONGRESSIONAL PROCEEDINGS AND REFERENCE

1. This case has been referred to the Chief Commissioner
of the Court of Claims and, in turn, by him to this Trial
‘Commissioner, pursuant to Sections 1492 and 2509, Title 28,
United States Code, which provide in pertinent part for find-
ings of fact and conclusions “sufficient to inform Congress
whether the demand is a legal or equitable claim or a gratu-
ity, and the amount, if any, legally or equitably due from
‘the United States to the claimant[s].”

2. Specifically, the House of Representatives, on May 21,
1968, adopted H. Res. 1110 following a favorable report of
its Committee on the Judiciary (Report No. 1237, 90th Cong.,
2d Sess.). H. Res. 1110, in turn, refers a bill (H.R. 9752, 90th
Cong., 1st Sess.) entitled “A bill for the relief of Douglas
E. Kennedy and Alvin B, Burt, Junior” for consideration of
“negligence or other fault of the U.S. and/or equity and
good conscience and any other matter within the court’s
jurisdiction.” The referred bill (H.R. 9752), provides in
‘pertinent part as follows:

* * * That the Secretary of the Treasury is author-
ized and directed to pay, out of any money in the Treas-
ury not otherwise appropriated, to Douglas E. Kennedy,
chief photographer of the Miami Herald, the sum of
$75,000, and to Alvin V. Burt, Junior, former Latin

*The opinion, findings of faet, and conclusions are submiited under the
wrder of reference and the Rules of the Chiet Commisstoner.

(27)
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American editor of the Miami Herald, the sum of

$50,000. The payment of such sums shall be in full satis-
faction of all claims of the said Douglas E. Kennedy and

Alvin V. Burt, Junior, against the United States for

personal injuries suffered by them on May 6, 1965, re-
sulting in permanent injuries and constant pain, the
said Douglas E. Kennedy and Alvin V. Burt, Junior,

having been wounded by machineguns fired from an

American checkpoint in Santo Domingo, Dominican
Republic, by United States marines, while the said
Douglas E. Kennedy and Alvin V. Burt, Junior, were

returning to the American zone of Santo Domingo from

an guthorized press trip and after fully complying with
the apparent directions of the United States marine
sentry: ¥ * *

3. The stenographic transcript and exhibits before Sub-

committee No. 2 of the Committee on the Judiciary have

been filed in the court and are deemed part of the record,

along with the judicial proceedings hereinafter summarized..

PRETRIAL AND TRIAL PROCEEDINGS

4. As required by the Rules, a petition on behalf of the
above-named persons was filed berein August 22, 1968, alleg-
ing that petitioners “suffered severe bodily injuries and dam-
age at the hands of the United States Government * * *
through its servants, the United States Marines,” and that
their injuries are “serious, permanent, and partially disabling
in their severity. Petitioners have suffered, and will con-
tinue to suffer, great pain and anguish, and financial expense,
loss of earnings, and loss of earning capacity.” Petitioner

Douglas E. Kennedy “prays for an award of not less than.

Seventy-five Thousand Dollars,” and Petitioner Alvin V.
Burt, Jr., “prays for an award of not less than Fifty Thou-
sand Dollars” plus interest, costs and fees “which in good
conscience the United States Government should bear.”

5. Pretrial conferences between counsel and with the trial
commissioner were held to simplify proof at the trial. Mem-
orandum of pretrial conference Septeraber 8, 1969, concluded
“that the facts to be developed and reported to the Congress
would be somewhat broader than in a conventional lawsuit
because of the unique character of these proceedings and the
continuing interest of Congress in them.” Tt was further con-

r
|

29

-cluded that because of the condition of petitioners and for the

convenience of some of their witnesses representing the news
media, the case would be tried partially in Miami, Florida;
and then concluded in Washington, D.C., for the convenience
of high Government officials and military personnel. Trial
was accordingly conducted in Miami, Florida, February 3
and 4, 1970, and in Washington, D.C., February 10 and 11,
1970, with briefing by counsel completed September 25, 1970.

THE DOMINICAN REPUBLIC AFFAIR AND THE ROLE OF THE
UNITED STATES

6. In late April of 1965, civil strife developed in the
Dominican Republic between so-called “rebel” (or “constitu-
tional”) forces, and the so-called military “Junta.” The civil

strife developed some time after the exile by the military of

President. Juan Bosch, and was apparently related thereto.
In describing this strife, and the events that followed, every
effort will be made to be brief and to employ words which
will avoid the appearance of “value judgments” on the merits

-of this political upheaval, and the response of the United

States thereto.
7. On April 28, 1965, the United States landed 400 marines

‘in the Dominican Republic after U.S. authorities in Santo

Domingo reported that military personnel were required to
guarantee the safety of Americans in that city. Subsequently

-several thousand citizens of the United States and of other

nations were evacuated. By a resolution adopted on April 30,
1963, the Organization of American States (OAS), called for
the creation in Santo Domingo of “an international neutral
zone of refuge, encompassing the geographic area of the city
of Santo Domingo immediately surrounding the embassies
of foreign governments * * *. Such a zone was created by
U.S. forces.

8. Then, on May 1, 1965, the President of the United
States announced that this country was sending a part of the

'82d Airborne Division (about 1,500 men), and additional
-detachments of marines to Santo Domingo in order to protect

the perimeters of the international safety zone. A further

‘troop strength increase of about 6,500 was announced by the
President on May 2. By May 3, 10,000 U.S. troops were au-
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thoritatively reported to be in the Santo Domingo area. By
May 5, the figure had reportedly mounted to 16,000. The 4th
Marine Expeditionary Brigade, part of which came from
the so-called Caribbean Ready Squadron, landed on May 1.
The U.S. forces gradually expanded the area of the afore-
mentioned international safety zone.

OFFICIAL POSITION OF THE UNITED STATES CONCERNING PRESS
COVERAGE OF THESE EVENTS

9. Following as it had the so-called Cuban crisis, the U.S.
intervention had resulted in sharp debate and criticism at
home and abroad. Because much of the criticism originated
from communist sources, the U.S. attitude was to support :.md
even to encourage full press coverage to support its position,
and this appears at several points in the record. For example,
the statement of Hon. W. Tapley Bennett, Jr., U.S. Ambassa~
dor to the Dominican Republie, included in the Subcommit-
tee Record on the aforementioned H.R. 9752, recites in part:

Mr. Burt had visited the Dominican Republic on sev-
eral previous occasions during my incumbency there as
United States Ambassador and was well known to me
as a reliable and hard-working journalist. I met Mr.
Kennedy, who was working with Mr. Burt, for the first
time that morning. .

Lt. General Bruce Palmér, Commanding General of
United States Forces in the Dominican Republic, was
also present at the meeting in my office. Mr. Burt and
Mr. Kennedy spoke of their plan to go into the down-

town section of Santo Domingo in connection with their
reportorial assignment. This was entirely within their

rights, and they were equipped with appropriate
credentials, * * *

10. In his sworn testimony before the trial commissioner,
Petitioner Burt stated :

As a matter of fact, it was the general feeling among

the United States officials—and I don’ want to attribute
it to anyone, but Ambassador Bennett felt this way and
that was of encouraging journalists to go into the zone so
they would have a better understanding of what was
happening. o i )
This was quite a controversial issue in the United
States. The United States was anxious for the people

back home to know as much as possible about it, hoping'

31

that this knowledge would then justify the United
States’ position in the Dominican Republic.

11. The U.S. Government used navy planes to fly cor-
respondents, domestic and foreign, from San Juan, Puerto
Rico, to Santo Domingo. The number of such correspondents
was estimated to be as high as 200 by the Director of the
Joint Information Bureau. The U.S. Government provided
this service for all correspondents since San Ysidro Air Field
(the commercial facility) was closed to international com-
merce. It further furnished the transportation and other sup-
port services to the press, such as having the navy fly news
dispatches twice a day to San Juan as further support for
press coverage of these controversial peacekeeping efforts by
the United States. Commenting on this at the trial, Gen.
Bruce Palmer, Jr., Commanding General of all U.S. Forces,
commented: “So that would indicate not only a definite
interest, but a desire to have full coverage.”

PrrsoNaL axp PRoFEssioNAl. BACKGROUND oF PETITIONERS

12. Petitioner Burt at the time of the incident hereinafter
described held the important position of Latin-American
editor of the Miami Herald, a newspaper exceptionally in-
volved in Latin American reporting and circulation. Sum-
marizing his professional career, he received a bachelor’s
degree from the University of Florida in 1949, and thereafter
taught English in a Jacksonville high school. He worked
briefly for United Press International, a news wire service,
in Atlanta, Georgia, covering general news and rewrite, par-
ticularly for the radio wire, and then joined the Atlanta
Journal as a sportswriter covering the Southeastern Confer-
ence. Thereafter, he transferred to the Jacksonville Journal
in his hometown, and worked there about 4 vears both as a
sportswriter and sports desk man. In 1955, he transferred to
the Miami Herald as a sportswriter, and subsequently as
assistant executive sports editor. Advancement thereafter was
rapid. Mr. Burt was transferred to the position of Broward
County News Bureau Supervisor, supervising 12 reporters.
In 1959, he was returned to Miami as assistant city editor,
then night city editor, and finally as city editor. In January
of 1961, while serving as night city editor during the Cuban
crisis, he volunteered to cover that episode and his work dur-
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ing that period won him a coveted national award for report-
ing and writing, the “Ernie Pyle” Award which goes each
year to the newsman who best exemplifies the style and crafts-
manship of Ernie Pyle, a well-known war correspondent
during World War II.

13. In 1962, the Miami Herald created a Latin American
department and Mr. Burt was named Latin American editor.
Mr. Burt began regular travel into Latin America in that job.
Of 22 nations in the Organization of American States
{OAS), he visited 18 or 19. Latin American coverage is espe-
cially important in the Miami area. The position involved
administrative supervision of a news staff, as well as personal
writing assignments. The function of the Latin American
department was not only to produce news for the Herald, but
to counsel and advise on how other Latin American news com-
ing in should be treated. His responsibilities as Latin Ameri-
can editor required travel 3-5 months a year, and occa-
sionally for 6-8 weeks at a stretch, covering the various crises
in Latin America. He reported on his political assessments of
countries, the problems they were having, and their political
future. More than 90 percent of the stories written by Mr.
Burt were also carried by special arrangement on the Chicago
Daily News foreign wire service which, at that time, served
about 55 other newspapers. In addition to that, Mr. Burt’s
stories were carried by a smaller Miami Herald syndicate
operation to a number of other newspapers throughout the
country including the Philadelphia Bulletin, the Washington
Post and the Denver Post. In addition to the foregoing, he
performed some freelance work such as special interest stories
and minor magazine work. In 1964, he had begun a book on
Haiti, the writing of which was interrupted by the tragic
events of May 1965, hereinafter described. (The book was
subsequently published in September 1969.) His hobbies in-
cluded golf and fishing.

14. Turning to the career of Petitioner Kennedy, he
started in the newspaper business as a reporter in Chatham,
Ontario, Canada. He thereafter entered the Canadian Army
for a year, following which he joined the Canadian Observer
in Sarnia, Ontario, as both a writer and photographer. One
year later he joined the Daily Star in Windsor, Ontario, as
a full-time photographer. After 2 years there, he moved to
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the Detroit Free Press in 1945 as a staff photographer. In
1954 he was transferred to the Miami Herald (another
Knight newspaper), as a staff photographer.

15. Mr. Kennedy became chief photographer of the Herald
in 1962, the position which he held in May 1965, as herein-
after related. The position of chief photographer involved
supervision of a photo staff of 14, direction of the depart-
ment, as well as personal photographic assignments. The
Herald had at that time one ot the outstanding photo staffs
in the country, especially with respect to its color photog-
raphy, and its Latin American coverage. The only other U.S.
newspaper then circulated in major Latin American cities
was the New York Times. Half of Mr. Kennedy’s time was
spent on assignments out of the office, and he traveled outside
this country frequently, and probably more extensively than
anyone else on his staff. For example, he had been to Cuba
several times, including right after the Castro takeover. He
returned to Cuba shortly before diplomatic relations were
broken with the United States. Mr. Kennedy received a num-
ber of awards for photography from the National Press
Photographers Association and from the Associated Press;
and the “Green Eyeshade” Award from Delta Sigma Chi
fraternity. In addition, he was a local representative for
Globe Photos of New York, and also did some local com-
mercial work which produced a supplemental gross income
of $2,000-$3,000 per year. Prior to the incidents hereinafter
described, Mr. Kennedy was an athletic man, in excellent
health, and his sport hobbies included golf, tennis, and fish-

ing.

EXPERIENCE OF THE PETITIONERS LEADING UP TO THE INCIDENT
OF MAY 6, 1965

16. On May 3, 1965, Messrs. Kennedy and Burt took a
commercial airliner to San Juan, Puerto Rico, and spent the:
night there. On May 4, 1965, they were flown to Santo Do-
mingo on a U.S. Navy plane. Petitioners landed at a military
base and were escorted by U.S. troops through the aforemen-
tioned security corridor which ran through the so-called
“rebel” zone to the Embajador Hotel where they took up tem-
porary residence. All United States and foreign correspond-
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ents and wire service personnel were quartered there, along
with U.S. diplomatic and military officials. Regqlar press
briefings and announcements took place there, and it was the
acknowledged “headquarters.” The Embajador had in fact
been the customary residence of U.S. correspondents prior to
the civil strife in 1965. The petitioners attended a press bmgf-
ing conducted by our Department of Defense at the Embaja-
dor on the evening of their arrival May 4. They learned thercz
that correspondents were regularly going into the “rebel’

zone, and interviewing the “rebels.” Both Messrs. Burt and
Kennedy possessed the necessary Department of Defense
credentials, the only official requirement for spcl‘l passage.

17. It had always been, and was during this m‘mdent, the
custom of correspondents staying in Santo Domingo to use
a pool of taxis and drivers who parked near the Embajador,
and held themselves available for that purpose. Correspond-
ents customarily hired these cars and drivers because t:he
drivers knew the city, and spoke Spanish. With the large in-
flux of correspondents in May 1965, additional cars, e,
taxis, were made available to meet the increase.d. demand.
These cars were marked, as directed by U.S. military and
civilian officials, with “PRENSA” (the Spanish word for
“Press”), on the front and back windshields, in a clear man-
ner with high letters. The word “PRENSA” was used rather
than “Press,” because any potential danger from lack. of
identification was assumed to be from the Spanish-speaking
“yebels,” not from U.S. troops. . )

18. On May 4, 1965, when petitioners arrived in Santo
‘Domingo, a general cease-fire was in effect between the con-
tending forces. The contending Dominica.n groups had ear-
Tier, namely on April 30, 1965, signed an informal cease-fire
agreement which had been largely worked out by the Papal
Nuncio. This was confirmed by a formal cease-fire agree-
ment signed by both groups on May 5, 1965, as part of the
so-called “Act of Santo Domingo.” Thousands of people went
back and forth between the international zone a:nd the rfabel
zone on May 5th and 6th, 1963, including United Natlo_ns
personnel. There was a great deal of traffic, both automobile
and pedestrian, between the zones. Most of the .trafﬁc passed
through a checkpoint located at the intersection of Inde-
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‘pendencia Avenue (one of the main streets into the old city
area) and Pasteur Avenue.

19. All the correspondents went into the rebel zone at
one time or other to cover these controversial events, and the
custom of U.S. correspondents entering the rebel zone at this
time was uniform. U.S. military and civilian officials in
Santo Domingo enunciated the general policy that U.S. press
representatives were free to travel back and forth through
the checkpoints just by showing their credentials, provided
‘that they travelled in properly marked vehicles. For a re-
porter to adequately perform his professional duties, it was
in fact essential to go into the “rebel” zone following the
cease-fire, to interview the “rebels.” At the official briefings,
reporters received what they would characterize as “hand-
outs.” This was really the first confrontation between the
‘press and the U.S. Government on the propriety of what
‘might be called a “unilateral intervention,” because there was
much questioning of whether this was in fact “another Cuba.”
Reporters wanted to learn for themselves whether there were
communists among the “constitutionalist rebel foree.” Just
as members of Congress were expressing opposing views back
home, these official briefings naturally produced friction and

-antagonism between the press and the official position.

20. On May 5, 1965 (the petitioners’ first full day in Santo
Domingo), they hired a car and driver from the aforemen-
tioned pool of taxis at the hotel, all warked for the corre-
spondents in the proper way and fashion earlier described.
Petitioners drove to the aforementioned checkpoint at the
‘intersection of Independencia and Pasteur Avenues. A _
marine checked their identification, and passed the car
through the checkpoint. Petitioners proceeded into the so-
called “rebel” zone. Mr. Burt wanted to speak with the

“rebel” leader, Colonel Caamano (they preferred to be called
‘the “constitutionalist forces”), but the colonel was not avail-

able when they arrived. Mr. Kennedy left Colonel Caamano’s

headquarters independently to take pictures, and Mr. Burt
‘gpent the morning at the headquarters until the colonel re-
‘turned, and talked with him for a few minutes. Petitioners

returned to the international safety zone about noon. After

Tunch Mr. Kennedy dropped Mr. Burt off at the American
Embassy and proceeded by himself to take pictures of inter-
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esting scenes along the security corridor earlier mentioned..
Mr. Burt wanted to talk to our Ambassador William ’I‘ap‘ley~
Bennett, Jr., whom Mr. Burt had known from prior trips,

but the latter was not available. He therefore spoke with

Malcolm MecLean, the Public Affairs Officer at the Embassy. .
Mr. McLean informed him that the Ambassador wanted to-
see him and asked that Mr. Burt return the next morning to

speak to the Ambassador. Mr. Burt then expressed an inter-‘
est in going to the “rebel” zone and Mr. McLean volugwered

to drive Mr. Burt to the checkpoint at Independencia and

Pasteur. As a U.S. official, Mr. McLean was not privileged

to go beyond the checkpoint, or into the “rebel” zone.

21. Mr. Burt got out at the checkpoint, and walked along-
Independencia Avenue a few blocks into the “rebel” zone.
He was one of a great many people on the street at that time.
He decided not to proceed further when he heard shooting-
break out deeper in the “rebel” zone. He walked down Llu-
beres Street (which was one block into the “rebel” zone from-
Pasteur) towards the ocean at George Washington Avenue.
George Washington Avenue runs along the ocean front gen-

erally parallel to Independencia. It appears, from a map of”

the city, to be a long block from Independencia at the point-
where the cross streets of Pasteur and Lluberes connect these
two major avenues, Mr. Burt encountered about 10 or 12
people at Lluberes and George Washington. .

22, There was a checkpoint at George Washington and
Pasteur (one block in the direction of the ocean 'fro.m the
major checkpoint at Independencia and Pasteur). This was
known as checkpoint “Alpha.” A U.S. marine of Latin de-
scent, whom Mr. Burt later determined to be Cpl. Rafael
Geronimo Gandia-Graulau, motioned to Mr. Burt to walk
closer to the buildings so the marines would have an unob-
structed view down George Washington Avenue looking into
the “rebel” zone. Mr, Burt walked one block to marine check-

point “Alpha” at the intersection of Pasteur Avenue and’

George Washington Avenue, and spent the rest of the after-
noon interviewing the marines at this checkpoint, While Mr.

Burt was there, a couple of shots were fired in the general

direction of the marine position, It was generally calm aside
from that.
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23. While at checkpoint “Alpha” that same afternoon
(May 5, 1965), Mr. Burt saw a press car come down George
Washington Avenue from the direction of the “rebel” zone
towards checkpoint “Alpha,” and he observed that it was
passed without difficulty at a time when there were sounds
of sniper fire. The car was marked with “PRENSA” signs,
and although returning from the “rebel” zone to the inter-
national safety zone, it was not challenged or stopped by
the U.S. Marines. That press car then proceeded to make a
right-hand turn on Pasteur up to Independencia and the
checkpoint into the international safety zone. The route de-
scribed by that press car is the identical route Messrs. Burt
and Kennedy were attempting to follow the next day, when
the tragedy hereinafter described occurred.

24. Mr. Burt was struck with the impression that the
marines at checkpoint “Alpha” were “quite young, nervous,
tense, but in general I found them to be very good people,
people whom I personally liked and enjoyed spending time
with, talking with.” He stayed there trying to find out as
much as he could in a general way about what was going on,
talked to the young lieutenant in charge, and followed the
activities of the aforementioned Corporal Gandia who acted
as interpreter for the group. There was a building there, an
old home occupied by the American Insurance Company
and taken over by the marines. Mr, Burt spent much of the
afternoon on the porch of that building with the marines
at checkpoint “Alpha.” He remained there until dark, and
got a ride back to the Embajador with an NBC television
crew also working there. He then attended the nightly press
briefing at the hotel.

25. Checkpoint “Alpha” had, on May 4, 1963, been moved
to George Washington and Pasteur from Socorro Sanchez
and George Washington, as part of the previously men-
tioned enlargement of the international safety zone. George
Washington Avenue does not run in a true east-west direc-
tion, but rather follows the coastline. About 400 meters to
the east-northeast of the intersection of George Washington
and Pasteur is the so-called George Washington Monument,
a tall, white marble obelisk which appears in a photo exhibit
to be identical in form and appearance to our own Washing-
ton Monument. Between Pasteur and the monument, George
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Washington Avenue is intersected by one street, the earlier
mentioned Lluberes, which is about 100 meters from Pasteur.
26. From checkpoint “Alpha” looking east-northeast to-
ward the monument, one has an unobstructed view fo.r about
400 yards down a wide avenue. Facing in that direction, the
ocean, with a seawall, is about 30 meters from George W{Lsh-
ington Avenue on the right. The street is lined on both sides
by palm trees, spaced perhaps 5-10 meters apart and pl.anted
in a grassy strip, about 2 meters wide. On the left. mdg of
the street looking toward the monument, there is a wide side-
walk (about 2 meters wide) to the left of the afo.rementl.oned
palm trees, To the left of the sidewalk, there 1s a strip qf
grass about 5 meters wide. Running along the !eft of this
strip of grass is a low cement or stucco wall which borders
the lawns of some multistory apartment buildings. The ar-
mament at checkpoint “Alpha” consisted of a tank and an
armored personnel carrier, parked nose-to-nose back of the
intersection of George Washington and Pasteur. _
27. The foregoing description of the petitioners’ experience
and impressions as reporters was confirmed at the tr1:al by
other distinguished representatives of the press. Mervm K.
Sigale was at the time of the trial Latin American corre-
spondent for the Washington Star, the Miami News, the New
York Daily News, and the Westinghouse Broadcasting Com-
pany. When the Dominican civil strife erupted, he was !:he
Latin American correspondent for the radio and television
networks of the American Broadcasting Company, and one
of the first American correspondents to arrive there. He was
flown in simultaneously with certain units of the 82d Air-
borne Division, and took up quarters at the Hotel Embaja-
dor. He expressed the opinion that “the nightly [Defense
Department] briefings were characterized by their occasional
lack of candor” and that it was necessary to maintain mobil-
ity within the area of greater Santo Domingo. He testified
that in the early days, “if one was already in the down'town
area, in the so-called rebel zone, and needed to file [hls're-
port], it was sometimes easier in terms of distance and time
to get to the cable office in the downtown [“rebel”] zone t-han
it would be to go all the way back through the front lme?s
* % * and back to the Embajador.” He confirmed that this
type of movement by press representatives was known to
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American officials, and no restrictions were placed thereon.

28. Mr. Sigale recalled that military transportation was on
occasion supplied to the media, and that one network film
crew (possibly that of Ted Yates of NBC) was moved with
its equipment over a period of at least several days in an
army jeep driven by a U.S. Army soldier or marine. He
also recalled the incident of a woman photographer, Dicki
Shappel, on assignment for Life magazine, having the per-
sonal escort of a U.S. captain, who took her on a particular
day to a point in the downtown area where action was occur-
ring. Mr. Sigale personally had frequent occasions to pass
American checkpoints separating the international safety
zone and the “rebel” zone. On those occasions he recalled
going through, sometimes unchallenged. However, it was
more likely that one would be stopped for credentials and
checked by the U.S. officer on duty, “or if we were recognized
individually as having previously gone through the check-
point, there would be no rechecking of credentials, but then
we would be permitted on through.” Mr. Sigale’s mode of
dress was a sports shirt and slacks “and the only thing that
might have protected me was a tape recorder hanging over
one shoulder.”

29. Another such witness, Bernard Diederich, who at the
time of the trial was Time and Life correspondent for Mexico
City, Central America, and the Caribbean, testified that he
was employed by Time magazine at the time of these inci-
dents. He was also then working for the New York Times
and' NBC. Mr. Diederich was actually residing in Santo
Domingo when civil strife developed. He confirmed that the
pool of taxis marked “PRENSA” was “the only mode” of
transportation around Santo Domingo and that there was
daily occasion for U.S. correspondents to cross back and
forth across the so-called international line. He said: “If you
were covering a story, there were two sides to it, and we
covered both sides of the story.” A contrary view was ex-
pressed only by Col. George Creel (Ret.), then Director of
the Joint Information Bureau in Santo Domingo. He testi-
fied :

There was another factor, if I may say so, another
factor involved here is the practical matter of reporting,
“the matter of reporting, news reporting. Now you see,
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coming out of the rebel zone was words and that were
accepted by the press at face value, T believe, and for the
most, part these—I interpreted them, I felt, as the com-
munist party line. Now if a correspondent was going over
and listening to this—I recognized that they had no
choice but to accept what these people said, write it up,
and that’s the way it appeared in the newspapers. They
had no way to challenge, no way to ask proof, and did not
ask proof, they accepted what these people had to say,
and that was it.

On the other hand, I, briefing the press, was often
interrogated, questioned, and asked to prove some of my
statements, and consequently I felt that the press, by just
reporting in most cases without really checking whether
they were a responsible news source on the communist
side I thought they were doing the American people a
great disservice. And T discussed this with many of the
correspondents and pointed out what was happening,
and asked at the press briefings just how they conducted
their briefing for the press. They told me that they were
giving out the words and that was it. They had no wagz1
chpé:k, or no way to verify. They just accepted what t
said.

Mr. Diederich landed with the marines (having been in
New York City on a temporary visit when the trouble arose),
and was the first to go into the “rebel” zone. The very next
morning, he “went into the so-called rebel zone with two other
correspondents. We went in—as a matter of fact, we had no
markings on our car, and it was the rebels who went out with
a paint brush and painted on my car ‘Prensa’ so in returning
we would have no trouble.”

30. Thereafter Mr. Diederich continued crossing back and
forth across the line separating the two zones for as long as
the hostilities lasted and as long as the troops were there.
He did not remember one correspondent who did not go
across into the “rebel” zone. At no time did any U.S. Govern-
ment official forbid him from crossing the so-called inter-
national line, nor did he know of any other correspondent so
restricted.

After having the petitioners’ actions just prior to the tragic
incident hereinafter described portrayed to him in the form
of a hypothetical question asking whether that represented
extraordinary conduct, Mr. Diederich replied, “No. It was
very natural, very, very natural, to move back and forth.
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That was one of the open accesses right there on George
Washington.” He testified further that in the early days em-
bracing the time of the incident involved in this case, it was
so natural to cross back and forth that he crossed at one time
with a United Nations representative. He was aware of OAS
personnel and Ambassador Ellsworth Bunker going over
into the “rebel” zone. He did not believe that danger, if any,
could be anticipated at the hands of the U.S. Marines man-
ning checkpoints. He reluctantly testified that the marines
looked younger than the army airborne troops, and that the
latter looked more professional.

31. In the same vein, David Kraslow, who was at the time
of the trial Washington Bureau News Editor for the Los
Angeles Times, described his experiences during late April
and early May of 1965 in the Dominican Republic when he
was a member of the reporting staff of that newspaper. He
was also an early arrival, landing in late April about the
same time that Hon. John Martin, Special Ambassador to the
President, arrived. He, too, described the transportation used
by the press corps as “for the most part imported American
vehicles driven by local Dominicans” and occasionally a jeep
or, more rarely, military transportation. He described the
necessary travel about the city back and forth across the so-
called international line regularly performed by him and
other correspondents.

32, The procedure going through a checkpoint was de-
seribed as follows: “Invariably, as I recall—some of this
obviously, the details, have to be hazy, but invariably we
would approach the checkpoing, stop, the driver would show
his credentials, and all of us would flash our credentials to
whatever soldiers came up to the car to examine it.” He was
asked if, based on the behavior of Petitioners Kennedy and
Burt and their taxi on the morning of May 6, 1963, as
hereinafter described, there was “anything unusual or ex-
traordinary in their behavior which I have asked you to as-
sume ?” and he replied, “None whatever. We all did it.” This
witness had occasion to go through or pass the marine check-
point at the intersection of George Washington Avenue and
Pasteur Avenue (*Alpha”), and described it as “one of the
most common checkpoints passed by reporters.”
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33. James Nelson Goodsell, the final witness producef.l by
petitioners on the “climate” for newsmen in Santq Domingo
during the period of these incidents, was at the tlme of the
trial Latin American correspondent for the Christian Science
Monitor, the same position he held in the spring of 1965..Mr.
Goodsell was highly qualified as a witness, and. has ‘recelved
several important awards for his work. He arrived in Santq
Domingo on April 29, 1965, and was there for a numbe.r of
days, including May 6. He testified that he regularly hired
one of the taxis from the pool at the Embajador and t.ravel.led
back and forth across the international line of demarcation
for the so-called safety zone “at least once a day.” He re-
called no prohibitions against such travel and reaffirmed the
impression that such travel was affirmatively approved by
U.S. officials, citing the fact that upon his return f?om .the
“rebel” zone, newsmen would be asked, “Well, how’s it going
in the zone?”

34. He further testified to trips by American Embassy
officials into the “rebel” zone for clandestine meetings with
members of the “rebel” command. He recalled that press con-
ferences with Colonel Caamano, the leader of the “rebels,”
were attended by U.S. Information Service personnel inside
the “rebel” zone. There was even traffic to two restaurants on
George Washington Avenue within the so-called “rebelf’ zone.
This reporter also deemed it an “eminently right choice” to
utilize local Dominican drivers because “these are people who
speak Dominican Spanish and would be able to converse Wif:h
their fellow Dominicans in a way that a foreigner, even if
he knows Spanish, cannot quite do. I felt that there was
ultimate safety in this.” The local drivers were also more
conversant with the streets and the roads to travel. Mr.
(Goodsell also understood that standing orders to American
military personnel were to permit American correspondents
to pass back and forth. After having described to him the
actions of the petitioners and their taxi on the morning of
May 6, as hereinafter described, this witness was asked
“whether anything I have told you in that set of assumptions
would have constituted, in your judgment, extraordinary or
irregular conduct by American correspondents in Santo Do-
mingo on that day ?” He replied, “None whatsoever.”

43

Petitioners’ counsel offered by way of a “proffer” that
other correspondents not then readily available (Hugo
Wessel; Bernard Collier, New York Herald Tribune; Rich-
ard Valeriani, NBC) would testify to the same effect. But
counsel could not achieve agreement on this “proffer,” the
testimony would for the most part have been corroborative
and cumulative, and therefore no additional findings are
based thereon.

THE TRAGEDY OF MAY 6, 1965

35. On the morning of May 6th, petitioners arose about
6 a.m. because Mr. Burt had some stories to write for the
8 a.m. Navy press run, and Mr. Kennedy wanted to take some
pictures for the same run. Their tasks completed, Mr, Ken-
nedy picked up Mr. Burt in a taxicab he had located. He
believed it to be a better car and driver than they had utilized
on the previous day. The car was a blue (Nash) “Rambler,” a
relatively recent model in good condition. The word
“PRENSA” was marked on the right ( passenger) side of the
front windshield, and on the back windshield, the letters be-
ing of white tape approximately 7 inches in height, and cov-
ering about 214 to 8 feet of the width of the front windshield.

36. Mr. Burt had received a message that Ambassador
Bennett wished to see him (as he had on prior trips of Mr.
Burt to the Dominican Republic), so at about 9:30 a.m. they
visited the Embassy. Mr. Kennedy also wished to use the visit
to receive reassurance on the accepted practice and custom of
correspondents and officials passing back and forth into the
“rebel” zone. Ambassador Bennett knew “and regarded [Mr.
Burt] as a conscientious and objective newspaperman.” He
testified :

I was interested in hearing what he had seen and his
observation of the situation downtown in the rebel zone.
I believe that I may have taken the initiative in asking
him to come in, I’m not sure about that, but at any rate
they did come to my office on the morning of the 6th, and
to the best of my recollection we talked about their ex-
perience the day before and their plans to go back into

o

the rebel zone in the city.

Mr. Burt “spent some time talking with him [the Ambas-
sador] about the general situation in the Dominican Repub-
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lic, his appraisal of the rebels and the Junta and, you know,
* just in a general way getting his information and his counsel

on what he felt the overall picture could be.”
37. The testimony of petitioners on the reassurances re-
quested and received in response to Petitioner Kennedy’s in-

quiries, was as follows:

Q. Who broached the subject at that conversation?

[Mr. Kennedy:] I did. I talked to the Ambassador
first. I said, “Mr. Ambassador, we plan to take some pic-
tures in the rebel zone today.” I said, “Will there be any
difficulty getting back and forth through the American
checkpoints?” ) "

He said, “No.” He said, “There will be no problems.

He said, “The press has been given the right to ga.ba,cl’{,
and forth, providing you have the proiper credentials.

He said, “I’ll let you get it right from the horse’s
mouth,” and there was a general there, who I didn’t
know at that time, but he had been introduced to us.

The Ambassador then said‘to the general, he said,
“How about that? Do they have clearance to go back and
forth through the checkpoints?” ]

The general said, “Gentlemen, we have issued orders
that any accredited press representative can go back and
forth through the checkpoints just by showing his
credentials.”

He said, “But I'll re-issue the order.” . )

Q. What then did he do, if anything, in your
presence? ‘ ) )

[Mr. Kennedy:] Then he went to a little room which
adjoins the Ambassador’s office and he got on a telephone.
T didn’t hear what he said, but he came back and he said,
“Everything is all right. The order has been re-issued
and you’ll have no problems.”

38. Mr. Burt identified the general referred to as Gen.
Bruce Palmer, Jr., who shortly after arrival was named
Commander of all U.S. Forces, Dominican Republic. He
recalled the general as saying, “Properly marked cars are
free to go back and forth. This is the practice. There will be
no trouble. This order has been in effect, but if you feel any
concern, I'll repeat that order,” and after a visit to an adjoin-
ing room, “I have repeated the order. You will have no
trouble.” At the trial General Palmer agreed that he then felt
“that certainly would mean no frouble from our side.”
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39. The testimony of Ambassador Benmett and General
Palmer is not essentially in disagreement with the foregoing,
but it does differ in degree of recollection and emphasis. Am-
bassador Bennett testified :

Q. If you recall, do you remember making any state-
ments to Mr. Burt and Mr. Kennedy to the effect that a
trip into the so-called rebel zone would be safe, or would
be unsafe, or anything of the sort? :

A. Well, we certainly discussed the conditions down-
town. And as I say, there was active shooting going on
at the time, so T wouldn’t have said that it was a safe
place; on the other hand, I recognized their right to
Iol{xmge about as they saw fit in the conduct of their own

uties.

Q. Ambassador Bennett, for the purpose of this ques-
tion, assuming that you did tell Mr. Burt and Mr. Ken-
nedy that you had no objection to their going into the so-
called rebel zone, would that have constituted a special
permission for these two men, or would that have been
merely a statement of a general policy in effect ?

A. Well, 1 simply would think it was a statement of
the general policy. You can imagine the reaction if I had
told newsmen they couldn’t go nto an area where they
felt it was necessary to cover a story.

* #* # % *

The CormisstoNer: I think more relevant from the
testimony of this witness would be whether the conduct
of these newsmen represented normal or aberrant be-
havior and what were the general conditions for news-
men at the time in question. And while I'm talking,
whether the Ambassador has a general feeling about the
policy of the particular representatives of our govern-
ment there with respect to news coverage, was it to en-
courage it, discourage it, indifference to it, or what was it.

The Wrryess: Well, T think we all assumed that there
would be full news coverage. In fact nearly all of the
newsmen were brought in originally by official govern-
ment transport, on a Navy ship, so there was certainly
not the slightest idea that newsmen should not cover the
situation, end that would seem to me to be evidence im-
plicit to cover both sides. [ Emphasis supplied.]

By Mr. Pemperron : [ Government counsel ]

Q. Ambassador Bennett, directing your attention
again to the conversation on May 6, 1965, do you recall
General Palmer’s participating in this conversation; and
if you remember his being a participant, would you de-
seribe his role in the conversation ?
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A. Sir, I believe he was there for part of the time. I
don’t think he was there the whole meeting. To the best
of my recollection, he took part in our general discussion

of the situation. He was working very closely with me

at the time, and anything that came up. we tended to
handle together, at least to consult about it.

Q. More specifically, do you recall General Palmer’s
expressing any views of his own concerning the permis-
sibility of Mr. Burt and Mr. Kennedy going into the
rebel occupied part of Santo Domingo? _ ]

A. Idon’t recall any, but I wouldn’t for a minute think
that he would regard 1t as not permissible.

Q. Do you specifically recall General Palmer’s per-
haps issuing or reissuing alg instructions on corre-
spondents’ travel as a result of a sequel to the
conversation ?

A. 1, frankly, don’t remember that, but that’s not to
say it didn’t happen. In fact it would seem likely to me
that he may well have done so. [Emphasis supplied.]

On this point General Palmer testified :

Q. Would it refresh your recollection in any way to

suggest that such a converation [sic] may have taken
lace on May 6th 1965, in or near the office of the United
tates Ambassador Bennett?

A. T believe it would. I know that Ambassador Ben-
nett had a meeting with you gentlemen on that day, and
my CP was next door to the Embassy, in one of those
old palaces, and in the beginning my primary communi-
cations, as a matter of fact, entered the American Em-
bassy, we sort of combined our communications. So al-
though my CP was next door, in effect, in those early
days, I was really operating out of the Embassy, and I
spent about as much time there as anywhere else, and 1
was in and out of Ambassador Bennett’s office practically
all day. And ¥ suspect that on the day that the Ambas-
sador had the meeting with these two newspaper men
that I either came in there or was outside in the next
office. And in both that and the Ambassador’s office, 1
had direct field telephone lines from there into my own
CP, a direct wire, it was a hand crank, and 1 could talk
to my own CP staff, to Bob Linville, and I could pass on
immediately any new instructions or new information,
or whatever came down from Washington, or whatever
Ambasgsador Bennett and 1 decided upon, I could pass
on to my own CP, and I could stay right with the
Ambassador.
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40. Thereafter, petitioners left the Embassy, and drove
along Independencia Avenue to and through the checkpoint
at Independencia and Pasteur (after routine identification).
Their purpose was to observe and photograph a burning ship
lying on its side along the waterfront. At Independencia and
Lluberes (one block into the “rebel” zone), they turned right
to the previously mentioned George Washington Avenue and
the waterfront, and turned left on George Washington to-
ward the point where the ship was located. They had heard
no shots and described it as a very quiet morning. When they
got to the corner of Cambronal and George Washington they
found that “the rebels or the constitutionalists [had] erected
a roadblock” consisting of one or two burned automobiles.
They stopped a block short of there and, seeing no one
around, got out of the car, Petitioner Kennedy had two cam-
eras strapped around his neck, and Petitioner Burt carried
a stenographic pad, 3 or 4 inches wide and 6 to 8 inches long,
on which he proceeded to take notes as Mr. Kennedy teook
pictures. Both men wore bright sports clothes purchased in
Misni “clear and easily distinguishable as such.” :

41. A young Dominican approached them dressed in dark
clothes and identified himself as a Dominican Red Cross
worker. When told they were members of the press, he ad-
vised them to leave, indicating a “rebel” with a rifle standing
on top of a restaurant. After a brief conversation with the
“Red Cross” worker, the man on top of the restaurant ap-
proached to the edge of the street. Petitioners thought it best
to leave, reentered the car, turned around, and proceeded back
to the international zone on George Washington Avenue.
Petitioners testified that at no time did either of the two men
described, the Dominican Red Cross worker or the man with
the rifle, come close to their car.

42, Mr. Burt decided there might be an opportunity for
a good story in a further interview of the marines at check-
point “Alpha” (George Washington and Pasteur), where he
had spent most of the prior afternoon. He wanted to find out
how they had passed the night. Mr. Burt thought he was
acquainted with them by this time, and “wouldn’t be a
stranger.” When there the previous afternoon, he had noted
the marines kept George Washington Avenue under surveil-
lance for its full length, because that was the only approach
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to their position. He said, “They used binoculars for it, and
they were, you know—they were just studying everything
that moved in that area. It was clearly visible by binocular
and, as a matter of fact, by the naked eye. The distance wasn’t
that far. You could see down there.” A photograph in evi-
dence tends to confirm this fact,

43, The taxi proceeded slowly down George Washington
toward the checkpoint. Its maximum speed was 25 mph, but
for the most part its speed did not exceed 10 or 15 mph. The
weather was clear, bright and warm and the windows in the
car were open. The previously described palm trees on either
side provided shade on this picturesque avenue. As they
approached “Alpha,” Petitioner Burt observed that the con-
ditions and armament at the checkpoint were the same as he
had observed on the previous afternoon. There was no gunfire
within petitioners’ hearing. They testified, “It was so quiet
that it was striking.”

44. When they were about a block away at Lluberes and
George Washington, Mr. Burt, who was seated in the back
seat, noted that a marine whom he recognized as the Spanish
language interpreter with whom he had conversed on the pre-
vious day, had walked across the street and signaled them to
stop. This marine, Corporal Gandia, had taken up a position
behind a palm tree, and about six or eight other marines, all
armed with rifles, had also taken up positions behind palm
trees across Pasteur Avenue from the checkpoint.

45, Corporal Gandia’s stop signal was the normal traffic
signal ; arm outstretched, palm of the hand facing petitioners,
Mr. Burt and Mr. Kennedy testified that at no time then or
thereafter did they receive any voice command whatsoever, in
English or Spanish. The taxi driver stopped immediately at
a point within the last block between Liuberes and Pasteur.
Following that, Corporal Gandia “gave us a signal to come
forward, like this.” The witness Burt demonstrated a gesture
with the arm, palm in and hand moving toward himself.
With that the taxi moved slowly forward, barely a vard or
two. Then Corporal Gandia gave a hand signal, arm out-
stretched, palm facing the car and pushing toward it, which
petitioners interpreted to mean “stop” or “back up.” The taxi
backed up. As soon as they began to back up, Corporal
Gandia repeated the above described signal to come forward.
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(Arm outstretched, palm in, gesturing toward himself.) The
taxi moved forward less than a car length. As the car began
to go forward, Corporal Gandia again gave the “stop or back
up” pushing palm moVement. Petitioners observed, and be-
lieved their driver also did, that each time the taxi moved
forward, the marines raised their rifles to their shoulders and
leveled them at the car. They were convinced the forward
movement produced this reaction and for the first time be-
came concerned.

46, Mr, Burt testified:

* % * 1 became concerned for the first time because I felt T
knew these people and, you know, that I just couldn’
Imagine them shooting us. It was just the furtherest
[sic] thing from my mind, because we were responding
precisely to the signals they gave us,

When the rifles came up that time, the driver put the
car in reverse, in response to our final forward move-
ment. The rifles came up and the driver put the car in
reverse because each time we moved forward it drew that
& Having put the car in reverso, did he b

- Having put the car in reverse, did he back i ?

A. He backeld it up sharply. ’ b
. Q. He backed it up sharpi%z and went straight back or
in J%S{}lnalghot}ler direction ¢

. The intention simply was to back to the corner. to
Lluberes there, and backy out of the Marines’ line of
vision down the street and so the street again would
be clear. We assumed that, you know, by removing the
car from that, there would be no problem.

Q. By removing the car you would remove their con-
cern, whatever it was?

A. Yes. Their concern, their aggressive concern that
began to disturb us is when we began to move forward.

Q. As your driver put your car in reverse and backed
sharply to the right, I take it——

A. Yes, in that fashion, to the right.

Q. Ashe did so, what did the Marines do?

A. They opened fire. :

Q. Without attempting to make any precise ballistics
count, what was the extent of that fire ¢

A. Tt was extensive. I don’t know how I could describe:
the extent of it. There must have been half a dozen Ma-

rines firing rifles and two machineguns.

47.. Mr.'Kennedy was seated in the front, next to the driver.
He, it will be remembered, had not been to checkpoint

99-877 O - 73 - ¥



50

“Alpha” on the previous afternoon, and his attention had
been focused on Corporal Gandia whom he expected to ap-
proach the car to check their identification. He, too, observed
the hand signals described by Mr. Burt, and similarly in-
terpreted them. Also, when the rifles were raised each time,
Mr, Kennedy instinctively ducked below the windshield,
perhaps the only one in the car who did so. He remembers
saying to Mr. Burt, “What in the world does he want us to
do?” and the reply : “I don’t know what he wants us to do.”

48. He testified as to the moments immediately preceding
the shooting :

A. The driver again started the car forward.

Q. At what speed and for what distance?

A. Very slow speed. The rifle came up a third time in
the firing position. At that point the driver, apparently
completely confused, as T was—1 hit the floor at this
time, He put the car in-reverse and started backing it
up at a rapid rate.

Q. In which direction, if you know?

A, Well, I

Q. That is to say, was it backed straight back or at
an angle?

A. It seemed to me that he was turning in sort of a
V-position,

€. To his right or left rear?

A. To his left rear,

Q. Go ahead.

A. And apparently he wanted to make a V-turn and
leave the area. As soon as he started backing up, I guess
he had gone back—I was on the floor, so I don’t really
know how far he had gone back.

Q. But you knew the car had travelled some distance
in a sharp backing movement ¢

A. Yes.

Q. What then occurred ¢

A. Then I heard machinegun fire and I heard the car
being hit. ‘

Q. Now, the first fire which you heard and which you
felt the car receive was automatic fire ¢

A. Yes. It was either a machinegun or automatic rifle.

Q. Then what oceurred? -

A. T felt the car hitting something. I never did see
the driver leave the car, but I was suddenly aware that
he wasn’t there any longer. The car was stopped.
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49. From the time the car was first stopped until the firing
began, Mr. Kennedy also testified that there were no shouted
signals in either English or Spanish. He stated : “No. There
was no shouting at all. Tt was a very hot day and the windows
of the car were down, at least mine were down. There were no
sounds at all.” He had heard no firing at all, in all of their
travel that morning until they were fired upon. “You could
hear it [firing] for several miles, and for the entire morning
it had been very quiet.” o

50. At this point, findings will be made as to the testimony
of the marines regarding the events just preceding the shoot-
ing, since their testimony is'at least partially in confliet with
that of petitioners and that conflict will have to be resolved.
Checkpoint “Alpha” was manned by a part of one platoon
under the command of then It. Richard Dunn Barba, who
at the time of this incident had been commissioned about 11
months. At the trial he acknowledged being, on the day of the
incident, a relatively young, junior, inexperienced field offi-
cer, Sinece this incident preceded the major buildup in Viet-
nam, the marines at this checkpoint had no prior combat ex-
perience. As of May 6, 1965, U.S. forces in Santo Domingo
had incurred total casualties of 10 killed and 67 wounded
among both army airborne and marine troops. For an evalua-
tion of this as a casualty rate, U.S. Commanding General
Palmer agreed this ratio was very, very slight. It will be re-
called that a total of about 16,000 troops were reportedly
present in the Santo Domingo area by May 5th.

51. The orders issued to the marines at checkpoint “Alpha”
during the period of this incident and while a formal cease-
fire was in effect (the aforementioned “Act of Santo Do-
mingo”), were to fire only if fired upon, and then to return
fire only to the point from which they were receiving fire,
and only to the extent necessary to defend themselves, (Later,
in June, the orders evolved into instructions not to fire back
at all.) They had further official orders to satisfy themselves
as to the credentials of U.S. correspondents and, subject to
that requirement, to allow them free passage.

52. The aforementioned Corporal Gandia (a staff sergeant
at the time of trial) had been in the Marine Corps about 314
years when this incident occurred. He has a rating as “inter-
rogator-translator” in Spanish, among other languages. He
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was flown into the Dominican Republic from Camp LeJeune,
North Carolina, where he was the chief instructor in the
Spanish section. He arrived on April 27, 1965, and was imme-
diately assigned to checkpoint “Alpha” at George Washing-
ton and Pasteur. He testified that on numerous occasions “we
received quite a bit of sniper fire” and he recalled receiving
sniper fire on May 5, and early in the morning of the 6th of
May. v :

53. Sergeant Gandia recalled an incident on the afternoon
of May 5 when two persons approached the checkpoint on
a single bicycle, at a time when he was 25 meters in front of
the checkpoint. He was there so he could stop people before
their arrival “to protect the tank and the amphibious vehicle
that was there * * * go back to the checkpoint and check
with the Patrol Commander and he would inform me what
we wanted done.” On the occasion of this “bicycle” incident,
he was on the ocean side of the street with three others, and
he had two Dominican Nationals stationed on the other side
of the street. When the people on the bicycle were about 25 to
50 feet away, he directed them to halt in Spanish several
times. His testimony of what then transpired follows:

* * ¥ When they wouldn’t halt, we started receiving
incoming sniper fire at the same time. Once we started
receiving fire we opened fire on them, A fter the fire sub-
sided there was no trace of the people. I couldn’t be sure
whether they were shot off the Eicyc.le. In my estimation
one of the persons on the bicycle was shot off the bicycle.
But we did not go out to retrieve their bodies, and so we
never had any traces of the bodies afterwards.

54. Sergeant Gandia recalled and reaffirmed the conversa-
tion with Petitioner Burt on May 5. His description of traf-
fic “via or through” checkpoint “Alpha’ was that it was non-
existent; but he later inconsistently described the procedure
that he employed in stopping and interrogating people who
approached checkpoint “Alpha.” The procedure he described
was to search the vehicles and passengers, check their ID
cards and let them go up to that major checkpoint (at Inde-
pendencia and Pasteur), and go through. Sergeant Gandia
recalled seeing petitioners’ blue car for about 20 minutes
prior to the time that it was fired upon. He was then at a
point next to the tank, utilizing his binoculars, He testified:
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* % * Onee I saw the car down in the vicinity of the
George Washington monument down there, 1 moved
ahead of the checkpoint with my Dominican Nationals,
had several on the.opposite side of the street, and again
I had a couple on my side of the street, and I moved
up, I’d say, about 25, 30 feet ahead of the checkpoint,
behind a palm tree, and I continued to observe the
movement down by the George Washington Monument.

He later corrected 25 or 30 feet to 25 or 30 meters.

55. From this vantage point he continued to observe the -
automobile through his binoculars. He testified to seeing
“troop movement” around the automobile. He could not
tell whether the persons he described as “troops,” carried
arms. He testified that he saw the occupants of the car get out
and start to talk with those people next to the George Wash-
ington Monument and he saw them get back into the car and
start moving toward the checkpoint “so the Lieutenant told
me to stop the car.” (The aforementioned Lieutenant Barba.)
At that point, then Corporal Gandia was about 30 meters in
front of the lieutenant and the checkpoint. He confirmed
petitioners’ estimate of the vehicle’s speed as “about 10 to
15 miles an hour.”

56. As the vehicle approached, he testified, he came out
from behind the palm trees and got out toward the sidewalk
and signaled for it to halt using his right hand palm for-
ward. His description of the hand signal was identical to
that of petitioners. He said that he “indicated for the vehicle
to stop orally and with hand signals, in Spanish, and both
in English.” He testified that the vehicle stopped just ahead
of him at an angle, “I would say about fen or fifteen feet
away from me * * * and then I told the occupants of the
car to get out of the car in Spanish and in English.” [Em-
phasis supplied.]

57. At that point, he testified, he did not observe any
markings on the windshield or elsewhere on the automobile.
A large photograph admitted into evidence showing the
car immediately after the shooting, illustrates the
“PRENSA” marking on the front windshield as previously
described. He could not tell the nationality nor the dress of
the people inside the car, nor the kind of equipment they
were carrying. He further stated that he could not tell this
either when he was previously observing them with binocul-
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lars while they were at the George Washington Monument.

Sergeant Gandia then testified that “[f]inally the driver of

the car started to get out of the car. He opened the door.”

He stated this occurred about five ménutes after the auto-

mobile had stopped. In the interim he said he had given

orders to the occupants of the car about three or four times.
58. His crucial testimony at this point is as follows:

" As he started to get out of the car we started receiving
incoming sniper fire, and as we started to receive sniper
fire the driver panicked, it’s my estimation he panicked,
because he jumped right back into the car, he shut the
door, and as he did this he put the car into reverse, I
mean just wide open, and as the car started to pull back
the machine gun on top of the tank opened fire at the
car.

59. The incoming sniper fire which he described came, he
testified, from around the George Washington Monument.
In some rather confusing testimony at this point, he stated
that the people he observed petitioners talking to at the
George Washington Monument, “moved up with them and
stayed behind the Washington Monument down there.” But
in response to a leading question from counsel, he immedi-
ately thereafter stated that two or three people appeared
to accompany the vehicle, although he could not tell
whether the people he allegedly observed accompanying the
vehicle were carrying any weapons. He stated that the ma-
rine fire did not begin until the driver started to back
up the car and had neared the next corner (apparently
Lluberes). The incoming fire which provoked the marine
fire was described by Sergeant Gandia as about four or
five rounds of semiautomatic rifle fire before the marines
started firing; and about three or four rounds after they
began firing. He felt that it came from no more than two
weapons. He testified that he fired at the blue automobile,
and that after the automobile came to rest “we ceased firing.”

60. Sergeant Gandia testified that he observed the
“PRENSA” markings on the front windshield when he
went down to the car later. With regard to.his inability
to see the markings from 10 or 15 feet away during the
5-minute period he earlier described, he explained, “I was at
an angle from the car, I was not looking directly at the
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car, and when the car was headed up the street I was look-
ing through binoculars, and all I could see was a white
windshield. Now the sun might have been reflecting off of it,
but I couldn’t—all I could see was the sun on the wind-
shield. It was a bright sunny day.” He stated that the oral
orders that he gave the occupants of the car from 10 or
15 feet away were shouted, and not merely in a normal
conversational tone, and that he got no response.

61. On cross-examination, he testified that no one gave the
order to open fire on the car with the machinegun. He ac-
knowledged that standing orders were to fire at the spot
“from which you were receiving fire”; and that they were
not receiving fire from this car. (In a minor inconsistency,
he acknowledged that immediately after the incident he had
reported the time of the shooting occurrence as 11:25 a.m.;
whereas at the trial he testified it was at 10 a.m.). When
asked why he fired at the car when the incoming fire which
he observed was coming from the George Washington Monu-
ment, he testified :

Because I assumed that the people in the press car
were just as equally guilty, or just as much rebels, as
the one that was shooting at me,

62. He acknowledged that what he had observed at the
Washington Monument was not furtive nor secrative, and
that the occupants of the vehicle, as he observed them, were
not dressed in any kind of khaki or irregular uniforms. He
acknowledged further on cross-examination that on the prior
day, May 5, when the marines directed fire at the earlier de-
scribed people on the bicycle, that the incoming fire had not
come from the bicycle, and that the people on the bicycle
were “very young.” He denied ever pointing his rifle at the
blue car, prior to the time that he fired upon the car.

63. During the period of firing, Sergeant Gandia admitted
firing 40 rounds with his M-14 rifle; about. five or six of these
rounds at the car, and the remainder toward the monument.
Sergeant Gandia’s testimony was concluded as follows:

I thought the car was being used as a decoy, that it
was sent up there to get our attention, to get us to come
out into the open, and once we had come out into the
open they could start firing at us and get us with snipers,
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which is what happened the day before with the bicycle..
Every time I told the bicycle to halt nobody halted, they
kept coming forward, and finally they wouldn’t stop,.
so we had to fire on them, on the bicycle.

64. The next marine witness was Sgt. Edward Stephen

Winstine, Jr., a veteran of 17 years in the Marine Corps. He
came ashore in Santo Domingo on either the 3rd or 4th of
May 1965, and immediately was sent to checkpoint “Al-
pha.” He remembered some sniper fire on the night of May 5
and again at 7 or 3 a.m., on the morning of May 6. He too,
recalled orders not to fire unless fired upon and added, “the
only thing we could fire was small arms.” He testified that
he first saw the blue car while looking through a range finder
on the tank; that he also saw a truck with a Dominican in
the back of it with a rifle, and “a whole bunch of people
gathering around it * * * Then the next thing I saw was
the car coming our way.”

65. Sergeant Winstine stated that a range finder magnified
that which was viewed through it so that at “a thousand
meters I could see you like I see you know [talking to coun-
sel] I could make out your features, I could determine that
you were a person, not a tree, or anything like that.” He did
not watch the car constantly but looked at it only a minute
or two, and observed it as it moved down George Washington
Avenue toward the checkpoint.

66. At this point Sergeant Winstine’s testimony is incon-
sistent with that of Sergeant Gandia. He states: “What made
me observe it—because I was up on the porch, and there was
sniper fire and I come running off the porch.” Following the
sniper fire he observed the blue car continuing toward their
position. He was not sure but thought there was a “couple
walking along behind the car but I am not sure.” He took
up a position across the street, down on his knees and ob-
served the car coming forward at an estimated 10 or 15 miles
an hour. From where he was “it appeared that Sergeant
Gandia waved it down and was shouting at it, and also some
of the natives were shouting at it, and it kept coming forward,
and it looked like it passed him [Sergeant Gandia] from
where I was at.” (Emphasis supplied.) He heard Sergeant
Gandia say something to the occupants of the car speaking
in Spanish and “yelling in English at them and waving his
arms.”
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67. He could not see the occupants of the car nor the
markings on the windshield. It appeared to him that from
the moment Sergeant Gandia gave the car some signals “it
stopped, and it started rolling forward for about five yards,
and the next thing it was going in reverse, and then we
started getting more fire coming in. The next thing I heard
a machine gun going off.” (Emphasis supplied.) (It isdesired
to note that the trial commissioner was obliged to voice some
misgivings about the “leading” questions being put to the
witness at this point in his testimony.) The incoming sniper
fire at that point was estimated by the witness to be four or
five rounds from a semiautomatic rifle, small caliber. When
the machinegun went off, this witness started shooting at the
tires of the car and toward the monument. It was his opinion
that the point of origin of the incoming fire he testified to
was 75 or 80 meters back of the car. He did not observe the
occupants of the car nor the markings because it was a sunny
day. He was not sure, but thought he remembered Mr. Burt’s
visit on the previous day. He expressed the opinion that the
incoming fire originated from the area of the car, or back of
the car. On cross-examination, it was pointed out that since
the car was approaching from a generally easterly direction
and this was the morning, the sun would be back of the car
and not reflecting off of the windshield. But the witness said
that he was troubled by reflected glare.

68. Sergeant Winstine estimated that when he was earlier
looking at the blue car in the vicinity of the George Washing-
ton Monument through the range finder on the tank, it was
about 700 meters away, which is closer than the 1000 meters
which he had earlier used to describe the degree of magnifica-
tion provided by the range finder. But he could not recall
seeing markings on the car, nor the dress or equipment of the
occupants although he “saw a lot of people standing around.”

69. On cross-examination, Sergeant Winstine acknowl-
edged an inconsistency between his testimony at this trial,

~where he had the described incoming fire as first attracting

his attention to the car while it was enroute from the Wash-
ington Monument to the point where it was stopped by Ser-
geant Gandia; and his official report immediately following
the incident when he described the first incoming fire as Ser-
geant Gandia had described it, namely, as occurring about
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the same time the car backed up following the 5-minute ex-
perience with Sergeant Gandia and his hand signals. He
nevertheless believed his testimony at the trial, some 5 years
after the event, to be the more accurate. He acknowledged
that although he was uncertain as to whether or not he was
recelving fire from the car he and the others fired upon the car
at a time when the car was backing up. This witness had had
no combat experience prior to the Dominican incident. He
considered the machinegun on the tank to be a “small arm”
within the definition of the orders he earlier described limit-
ing them to the use of small arms. He concluded, in answer to
questions from the trial commissioner, that first the car
started backing up, then he heard the sniper fire, and then the
machinegun and everybody else opened fire.

70. The next marine witness was Sgt. Delmar L. Schmitz.
He was, at the time of this incident, a veteran with prior
Korean experience. His description of the incident was as
follows:

I was right near a wall to the left side of the tank, fac-
ing the monument, at that time. The car was coming up
the road real slow, about 75 to 100 meters from the tank,
and all of a sudden we got incoming small arms fire,
three or four rounds, five. The car then proceed:to back
up. The driver’s side got out, somebody got out, and
Captain Barba hollered “Cease fire.” I immediately hol-
lered at the tank to cease fire,

Again (after some discussion as to whether or not counsel
was excessively leading the witness), he recalled that Ser-
geant Gandia was about 60 to 70 meters in front of the
checkpoint, and that he could see him putting his hand in the
air. He could not hear any words spoken. He acknowledged
that the car came to a stop, or “almost a dead stop, as best I
can remember. I don’t remember that too well.” On the se-
quence of events, he stated :

The car started to back up, at the same time we got
small arms fire, the machine gun then opened up on the
tank, and the vehicle backed in a right turn direction, to
his right rear, hitting the embankment or the wall near
the street there. :

. In response to a question by the trial commissioner, ask-
ing him once again to describe the sequence of these events,,
he then testified : :
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A. The small arms fire, and then the—the small arms
fire, the backing of the car almost simultaneously, and
within a minute or less Captain Barba had hollered
“Cease fire,” and I hollered “Cease fire” at the tank.

Q. Before the cease fire there must have been some fir-
ing, and you haven’t mentioned that.

A. The incoming ?

Q. No,the outgoil}lg fire?

A. The outgoing fire was almost simultaneously as the
incoming fire. [t was hard to tell just where these rounds
were coming from. [Emphasis supplied.]

71. This witness also failed to see the markings on the car
or the occupants. In response to later questions by the trial
commissioner, he stated, as he had earlier stated, that he
first noticed the car between the George Washington Monu-
ment and the checkpoint. But, inconsistently, he thereafter
testified as follows:

Q. And it was underway at the time?

A. When I first saw it, it was stopped. Then the firing
started within a couple of minutes after it had stopped,
and it started backing up.

Q. You said you first saw it when it was stopped ?

A.Yes.

Q. Up in front of the checkpoint ?

_A. It was gradually coming down the street, the best
I’d say—I1 couldn’t say, your Honor. It coming near us,
or stopped.

72. It seemed to this witness that the incoming fire was
originating from the car, or immediately thereabouts. He
could not say for sure. He added the testimony that nobody
gave an order to fire, and that he, in fact, did not fire his
weapon because he was armed solely with a 45-caliber pistol,
and it was not his job to fire, but rather to control the fire and
direct the men. The machinegun on the tank, he stated, was
manned by a corporal whose name he did not remember. He
acknowledged that at the time of the investigation immedi-
ately after the incident, he had said “just where the incom-
ing rounds came from is uncertain to me.”

73. The next marine witness produced was the commander
of the troops at checkpoint “Alpha,” the aforementioned
Capt. (then Lt.) Richard Dunn Barba. He was about 23 years
old at the time of this incident, and had started active serv-
ice in the Marine Corps on June 3, 1964. He, too, was as-
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signed to “Alpha” around the 4th of May. He first saw the
blue car about two or three blocks away, and was looking at
it through binoculars because “there was a lot of activity
down there, There were several men down there that had
rifles.” He stated that before he had gone to checkpoint
“Alpha,” there had been several incidents at the prior road-
block at which he had been stationed (Socorro Sanchez and
George Washington), and that at one time a pickup truck
came by and dumped dead bodies off in front of their road-
block. He also mentioned the “bicycle” incident earlier de-
seribed by Sergeant Gandia. He could not recall whether
checkpoint “Alpha” had received any sniper fire earlier that
morning of May 6th, as mentioned by prior witnesses, but he
recalled some the night before, on May 5th.

74. In describing the “bicycle” incident he stated there
was a youth of about 16 years of age on it, and one of his
troops spotted a man with a weapon on the seawall and he
thought at the time it was a “lure.” The man on the seawall
pulled out a pistol, fired a couple of shots and left. He did
not believe the marines fired at the bicycle rider but that
“I'wle did fire on the man that was down on the seawall.”

75. Captain Barba, in describing his first observation of

the blue car, stated he was viewing it with 7 x 50 standard

field binoculars. The car was stopped, “and there was a
bunch, I would say about five to six people, around the car.”
It looked to him like one or two of the people in the car had
gotten out and they stood there “maybe ten to fifteen, twenty
minutes, more or less talking to these people” at the monu-
ment. Then they got into the car and the car started coming
down George Washington Avenue “very slowly, and about
three or four of the people that were down pass the monu-
ment [one of whom he believed had a rifle], sort of trailed
.down behind the car, and as the car kept proceeding down
they stopped af the Washington Monument and the car kept
coming.” [ Emphasis supplied.]
76. His detailed narrative follows:

At this point I realized that the car was going to come
down to our roadblock, so I sent the interpreter, Corporal
Gandia, out with—I believe he had two or three Domin-
ican Nationals with him, and he went out about 75
meters in front of the roadblock so that when the car
came down he could stop it at that position. We tried
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to stop these cars away from the roadblock, in case they
might have had Molotov cocktails or something like
that, so they could be no threat to the tank or the
amtrack. :

The car kept coming down, and when it got down I
guess in front of the Corporal he motioned him to halt
and the car came to a halt. At this time T was just about
20 meters behind them by this fence on the—just on the
other side of the road, and I told him to ask them to get
on out of the car and come forward so we could question
them and find out who they were.

At this time, I could not tell who was in the car, and
I saw no “Prensa” signs on the car of any sort. The
Corporal told them a couple of times to get out of the
the car, and I believe he motioned them to get out, but
at this time nothing happened. There just seemed to be
sort of a lull there of two, three, four minutes, I can’t
really tell the time, just nothing happened, and then all
of a sudden it looked like the %oor on the driver’s side
started to come open, and just as this happened we took
about four or five rounds of sniper.fire from—I believe
it was down the street, down by the Washington Monu-
ment. I heard the reports and I heard the bullets going
over my head. At this time, or almost simultaneously as
these bullets went over my head, I got down behind the
fence, and as I popped up—TI heard the screech, and as I
looked up the car was going back in full reverse, the
driver had just stepped on it and took off as fast as he
could, and just as he started, as he was moving back, I
believe the 30-caliber on the tank, it might have been
the LVBP, I believe it was an automatic weapon, from
the roadblock opened up, and as it opened up, simul-
taneously everygody started firing that was on the
roadblock.

As soon as the people started opening up, my biggest
concern at the time was the fact that the Corporal and
some of the Dominicans were out in front of the road-
block. So I immediately yelled “Cease fire,” and sort of
passed the word back.

Now the car was hit pretty bad and it swerved off,
I guess it went down 200 meters or so down the road
a,n% swerved off to the left, went up on the sidewalk,
and smashed into the wall,

77, Captain Barba confirmed Sergeant Gandia’s descrip-
tion of his hand gesture to stop the car. He believed that it
was just by hand signal and could not recall any oral com-
mand. After the car stopped, Captain Barba recalled Ser-
geant Gandia instructing the occupants to get out of the
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car in both English and Spanish and that there was no re-
sponse, “So I yelled at him to tell them in Spanish to get out
of the car, and there was still no response. He also motioned
to them to come out of the car, and there was no response to
any of his—.” He described Sergeant Gandia’s gesture of
moving the palm of his hand toward his face as a signal to get
out of the car, rather than as one to come forward.
78. Captain Barba’s testimony continued as follows:

Q. Now after the car had stopped and after Sergeant
Gan(%ia had given these instructions, what happened
next?

A. Nothing really. There was sort of a lapse of time,
and all of a sudden it seemed the driver started open-
ing his side of the door, and during this—he sort of
opened his door and when the door swung open and
that’s when we took the four or five rounds of incoming.

Q. When the driver opened his door did you see the

. driver at that point?

A. I didn’t see him at that point because we took
incoming and I had ducked down, and when I looked
back up the car was already going in reverse.

& Q2 And did the Marines gack at the intersection open
re?

A. Yes, they did.

Q. Did you, yourself, fire?

A. No.1had a 45 and never took it out.

Q. Did you hear the occupants of the car say any-
thing in response to Sergeant Gandia?

A. No, I didn’t. That’s what was so confusing, be-
cause nothing was said at all, everybody just—ifrom
what I could tell—just sat in the car. There wasn’t any
type of activity that I could see.

Q. Did you see the occupants of the car; except for
this move that the driver made which you have described,
did you see the occupants of the car make any other
movements inside the car?

A. No. Like I said before, I couldn’t see inside the car
that well.

Captain Barba thought the “incoming fire” was origi-
nated at the Washington Monument. He testified further
‘that Sergeant Gandia could not have been standing more
than 10 or 20 feet from the car when it stopped, and that
he was about 20 meters behind Sergeant Gandia and about
the same distance from the car (from a different angle,
apparently).
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79. As previously mentioned, Captain Barba had been
-commissioned about 11 months prior to this incident and
514 months of that period had been spent at basic school.
He acknowledged that no order was given to open fire at
checkpoint “Alpha.” Captain Barba’s report, immediately
following the incident, stated that there were no press signs
on this vehicle; but that it was brought to his attention later
that same day that there were press signs on the car. Captain
Barba confirmed that his orders on the 6th of May “were to
fire only if fired upon, to return fire only to the point from
which it came.” He stated that “we were under an order to
return fire if engaged by the enemy.” When asked if he was
engaged by this blue car, he said :

Well, to this day, I dow’t really know whether we took
fire or not, except for the fact that they had U.S. re-
porters in there, which I found out later. The sequence
of events—when the car came open and that guy put
it in reverse and at the same time we received fire, there
is usually a demonstration for fire coming from the car.
[ Emphasis supplied.]

He acknowledged at the time of the trial that he knows

now that he took no fire from the car.

When it was pointed out to him that several hundred
rounds had apparently been fired from his position, since
80 bullet holes were counted in the press car alone, his testi-
mony was: ~

I believe most of it was aimed at the car. [Emph?sis

sxg»plied.]
80. Captain Barba acknowledged that press correspondents

were entitled to come up to his checkpoint, turn right on
Pasteur, and proceed to major checkpoint at Independencia
and Pasteur. He expressed the opinion that the gesture de-
seribed by Sergeant Gandia with arm outstretched moving
the palm toward his face, was a signal to get out of the car,
not a signal to advance. As for oral inmstructions, Captain
Barba testified with regard to Sergeant Gandia, “He said,
I believe, ‘Get out of the car,’ ” but he could not quote him
and was not sure.

81. On redirect examination, Captain Barba testified that
it wwas necessary for someone to give the oral order to fire
before his personnel at the checkpoint were privileged to
open fire, and that he had conveyed that restrictive order
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to his men. But he said it would constitute an exception when
he was out in front of the roadblock “[a]nd when we took
the incoming fire and the car backed up, people from the
roadblock fired without my orders.”

82. Captain Barba provided the following answers in
response to questions placed to him by the trial commissioner:

Q. When the door on the driver’s side started to open,
wasn't that consistent with the instructions that Ser-
geant (Fandia had been giving him?

A. Well, yes, sir, it was. The puzzling thing about

‘the whole situation there is that they were—nothing
was happening, the car had come tc 1 stop, and the inter-
preter was motioning and telling Laem to get out, and
there just seemed to %e a period where the people in the
car-were not reacting one way or the other. Then the
door went open, and just as the door went open we
received sniper fire. And I was off on the side, to where
I didn’t personally feel that the sniper fire was coming
from the car, where I could see where the people that
were in the front couldn’t start this from the car with
the door open, the car all the time taking off in reverse
-at full, full speed. '

Q. It did that simultaneously, or after the firing
started ? :

A. Yes sir. The sniper fire came in, and almost as
soon as that sniper fire came in, I ducked down behind
the wall, and the street—and I looked up and that car
was going in reverse, and the troops at the roadblock
with an automatic weapon had opened up, hadn’t opened

‘up until that car was going in reverse.

Q. From a professional point of view, how would you
evaluate the man behind the first weapon that opened
up on your side?

A. Well, at the time I was very perturbed becausé

of the fact that I had not given the order to open fire.

In fact we had people out in front of the roadblock. I
think there were young troops sitting up there, and 1
believe he felt he was warranted in what he did. He
thought he was taking fire from the car and his orders
were to fire if fired upon and maybe-—I’m not real sure,
I can’t think for somebody else. But I was perturbed
anyway for the reason that at the time of course I didn’t
know who was in the car, and the fact that they opened
fire without my orders. [ Emphasis supplied.]

83. Over objection by petitioners’ counsel, Sergecant
Gandia was recalled to the stand to reexplain his hand sig-
nals because of questions which had arisen in subsequent
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testimony as to their meaning. The objections of petitioners’
counsel were based on the fact that the record spoke for it-
self, and that Sergeant Gandia would have meanwhile had
an opportunity to discuss his prior testimony with subse-
quent witnesses. In any event, this testimony on recall turned
out to be of little consequence, since Sergeant Gandia de-
seribed the gestures exactly as he had in his initial testimony.
He added that when the Dominican driver started to get
out of the car, as he had earlier testified, he recognized him
as a Dominican.

84. Obliged to reconcile the partial conflicts between peti-
tioners’ and the marines’ versions, as above summarized, of
the crucial events which led to the shooting, it is concluded
that petitioners’ version is the more plausible and believable
and that it is to be preferred for the following reasons:

A. The testimony of the marines, as witnesses, was in-
consistent within itself and this was selfdemonstrable
when it was being heard; and later from an examina-
tion of the transcript. Their testimony was also less
credible, when compared with the circumstantial evi-
dence in the record, and with the physical conditions
and distances described by witnesses and confirmed by
photographic exhibits and charts.

B. The gestures described by then Corporal Gandia
were obviously ambiguous, contradictory and confusing,
and would not be known to the average person as hand
signals to dismount,.

C. If the hand signals were in fact accompanied by
“shouted” signals to dismount, and this continued over
a period of 5 minutes, from a distance of only 10 to 15
feet, it is incredible that petitioners would not have
promptly complied. They would, in fact, have no reason
for failing to comply.

D. There is no evidence that if there was “incoming’
fire (and there is a conflict as to this), that it was origi-
nating from the little blue Rambler only 10 to 15 feet
in front of Corporal Gandia.

I8, The testimony that some “rebels” followed the car
from the Washington Monument back toward the
checkpoint is also incredible, and inconsistent, since they
would have been the natural objects of the marines’ re-
turn fire, and there is no evidence in the record as to
them and their fate, just prior to or after the shooting.
In fact, Captain Barba’s version had them remaining
back at the monument.
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F. Taking into consideration the photographs in the
record, the distances involved, and the degree of mag-
nification afforded by the binoculars and range finder
utilized by the marines, it is difficult to understand their
failure at any time prior to the shooting to see the
identification on the windshield of the vehicle, which
was admittedly there to be seen. Nor was there any
basis for being alarmed by it.

- G. The firing by the marines was in violation of their
own general orders during the period of this cease-fire,
and in further violation of their right to fire without an
order from Captain Barba in immediate command at the
checkpoint.

H. The quantity of fire by the marines was grossly ex-
cessive under the circumstances, even assuming their
versions to be correct, which I do not.

85, It is very useful at a trial, and well recognized as such,
to examine the demeanor of the witnesses as they testify. In
this connection it must be stated that petitioners were un-
‘usually impressive. Despite their severe injuries, later de-
scribed, their testimony was dispassionate and restrained,
and displayed the objectivity that one might expect from
press representatives, experienced in observing and reporting
facts.

Their testimony was not characterized by any bitterness
toward the marines, nor did it in any way reflect criticism of
the official Government position in the Dominican interven-
tion. In fact, following the tragedy and mindful of their
opportunity to exploit it, they appeared unwilling to jeop-
ardize the national interest in any way, and their published
accounts of the shooting were restrained and objective, care-
fully avoiding any assessment of fault or blame.

86. The trial commissioner observed a continuation of this
attitude throughout the trial. Their objectivity, and ten-
dency toward understatement, was marred in only one in-
stance toward the very end of the trial, and then only after
alleged remarks by marine witnesses outside the hearing of
the court (which were excluded from evidence), angered Mr.
Burt. Mr. Burt had earlier testified that he was not one of
those reporters critical of the U.S. intervention in the Do-
minican Republic, and thought there was some evidence of
hard core communists among the so-called “rebels” which
supported the position of the administration at that time.
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Finally, it was at the specific request of petitioners that this

trial was held (both in Miami, Florida, and Washington, '
D.C.), without press coverage although it could well have

been a trial deemed newsworthy by the press. As a result,
the only persons present for the most part were those directly

concerned with the trial of the issues.

EXPERIENCE OF PETITIONERS IN THE PERIOD IMMEDIATELY FOL-
LOWING THE COMMENCEMENT OF FIRING BY THE MARINES

87. As one would expect, the scene inside the blue Rambler

. after it received that volume of automatic and semiautomatic

fire briefly described above, was one of horror. Petitioner
Kennedy felt the car hitting something, never did see the
driver leave the car, but was suddenly aware he was no longer
there and that the car was stopped. He did not, in fact, ever
see the driver again. The firing continued and he could hear
bullets popping into the upholstery. He testified :

* * * T just couldn’t believe that it was happening. It
just seemed unbelievable to me that this was happening.

88, It will be recalled that Mr. Kennedy was sitting in
the front seat next to the driver. His testimony at this point
continues as follows:

I was suddenly hit in the leg and I remember bein
surprised that it didn’t hurt any more than it did. 1t
just felt like something or somebody taking a stick and
whacking me on the leg. The leg went numb and I
yelled back at Al and I said, “I've been hit.”

He said, “I’ve been hit, too.”

Then the firing continued. It just seemed to go on and
on, and I have no idea how long it kept on, but it just
seemed to be going on forever.

Then I was struck in the head, and it was like a
severe blow to the top of the head. It didn’t knock me
out, but I had no idea how badly I had been hit there.

I put my hand up and I came down covered with blood,
and I thought the top of my head had been blown off.
However, as it turned out, the wound was not as severe
as I thought it was at the time. Apparently a bullet had
creased along the top of my scalp.

So the door of the car was open on the driver’s side,
and I remember—I was over that far that I could see
the road beneath the car. There was blood dripping down
from my head. ‘
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I told Al that I felt that I was losing a tremendous
amount of blood. I said, “I think I'm dying,” because
1 kept feeling weaker, and we both started shouting for
help as loud as we could. Nothing happened.

Mr. Kennedy was of the opinion that their shouts for
help could be heard, that they were yelling as loud as they

could and at the top of their voices.
89. Petitioner Burt remembered that the first shots “blew

out the windshield” and if they had not ducked, their heads -

would have been taken off. Petitioner Burt recalled that
Mr. Kennedy was hit first, because he heard him scream. He,
Mr. Burt, was lying flat on the floor in the back when bullets
began to hit all around him inside the car. He said :

# % * T just felt them brush at me, along my right
gide. * * * I felt them hit my clothing up and down
the right side and it was close to my leg. I felt a frag-
ment hit into my chin, aleng my arm, along my
leg, into my side, and then the major wound came when
this sequence of bullets hit into the right hip or thigh,
hip and thigh area, with the result that I bled quite a
lot.

I was bleeding all up and down the right side, chin,
right arm, right leg and my entire lower portion of my
body on the right side was numb.

90. Mr. Burt testified that when the shooting finally
stopped, and it seemed like an awful long time that they
continued shooting in the car, he tried to talk to Mr. Ken-
nedy who said he was hit badly was afraid he was bleed-
ing to death. Mr. Burt also knew that he himself was hit
quite badly, and was concerned because the lower portion of
his body was numb. He thought there might be broken
bones or splinters that would impede his moving. He, too,
was bleeding quite badly. Mr. Kennedy stated that he “felt
he didn’t have very much time,” so Mr. Burt said he would
try to get out of the car, “an extremely difficult thing to do
because I was afraid that any movement from the car would
start the Marines shooting again.”

91, Mr. Burt dragged himself out on the sidewalk side, and
began shouting to the marines: “We’re Americans, I'm the
newspaperman who was with you yesterday afternoon.
Don’t shoot. We’re Americans. We’re newsmen.” He recalls
leaning against the car and holding his hands out to the side
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so that they could clearly see there was no threat of any kind.
He shouted for help, and testified that he got no response.
Corporal Gandia was still there but did not move, instead
motioning him to come forward again. He recalls trying to
move forward, blacking out, and when he came to, finding
a Dominican soldier kneeling beside him pulling him. The
marines still had not moved. There was a recollection that
the Dominican soldier carried him down to the corner where
the marine position was located, and behind a wall that
bordered the sidewalk. »

92. Mr. Kennedy meanwhile remained in the car and re-
called seeing one of his cameras had dropped to the sidewalk
or street, and blood was dripping on it. He also noticed that
it had received a bullet, and been almost destroyed. His leg
felt completely numb, and when he tested it with his hand it
was completely covered with blood. He was feeling weaker
and continued to shout for help for what seemed to him a
long period of time. Meanwhile Mr. Burt was urging the
marines to immediately get Mr. Kennedy because he knew
he was in bad shape “and they wouldn’t go.” He finally con-
vinced “some guy,” and under his urgings a couple of marines
went, with that person to retrieve Mr. Kennedy from the car.
Mr. Kennedy recalls a civilian appearing at the door of the
car and asking, “Are you hit badly?” When Mr. Kennedy
replied in the affirmative, the civilian shouted for a litter and
he finally started to “swear at them to bring a litter.”

93. The civilian ripped his shirt off and used it to staunch

. the bleeding from Mr. Kennedy’s head wound. Marines ar-

rived with a litter and tried to remove him from the car
but could not move him. He was asked to shove himself with
his own right leg “because you are jammed in her and we can’t
get you out.” In this manner he was removed, placed on the
litter, and taken away from the car. He was asked his blood
type, could not remember, and received plasma. He remem-
bers a priest offering him prayers, which he gratefully ac-
cepted (although not of that faith), as the priest walked along
beside them. He was put into a truck and driven to a heli-
copter site. The next time he saw Mr. Burt was when the
latter was also being loaded into the helicopter. He had been
given a shot for pain, and possibly a tourniquet at that time.
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94, Mr. Burt recalls the following reaction while Mr.
Kennedy was being removed from the car:

The first feeling was just an immense relief of grati-
tude or thankfulness that I hadn’t been killed, because
I was convinced during the shooting that I would be
killed. * * *

When I got out of it and was down where the Marines
were, it was just a wonderful feeling of relief and thank-
fulness that we hadn’t been killed, and I hoped that
Doug wouldn’t die yet.

The second feeling was a state of shock. It was as
though I were two persons almost. I was lying on the
sidewalk and bleeding from a great many wounds, but
it was almost as though I were an observer of my own
condition.

Doctors later told me this is a common symptom of
shock.

The third feeling I had was that of no anger at the
Marines, even though they committed this terrible mis-
take, plus which I was in their care and there would be
no time to voice any recriminations. I felt they were
simply tense, scared young men who made a mistake.

95. Mr. Burt recalls that they were then both taken to a
field hospital where the seriousness of their wounds could be
assessed. They were tagged, Mr. Burt was given intravenous
fluids as a treatment for shock, and both were asked “a
dozen times who the next of kin was.” Both were taken to the
aforementioned helicopter, and carried to the hospital ship,
U.S.8. Raleigh, off Santo Domingo.

96. There is another partial conflict in testimony by the
marines regarding the above described rescue efforts im-
mediately following the shooting, and the comments by Peti-
tioner Burt at that time. The aforementioned Captain Barba,
testified that once the car had come to a stop, nothing hap-
pened for 2 or 3 minutes. He testified :

* * * Then all of a sudden an individual got out of the
car and started staggering down the wall toward our
position. I guess he got down about 20 or 30 meters, to
where we could hear him, and he said, I can’t remember
his exact words, but he was saying “a U.S. reporter,” or
something to that effect. And I sent, I believe, Sergeant,
‘Billingham and one other man—mno, he came down a
little further and we found out that he was speaking
English, and we thought he was, could possibly be a
U.S. reporter, and I sent Sergeant Billingham, I be-
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lieve, and a corpsman to give him a hand. So we got
him down to the corner. He was concerned about his
friend who was still in the car. He said, “Don’t worry
about me, I've got & buddy that’s bleeding to death in
the car, he needs help.”

So I immediately rounded up—1I believe it was a PC
truck, and I put a machine gun in the back, and we
backed the truck down to where the car was. I can’t
remember how long it took to get the vheicle, but it was
backed up down to where the other man was, and we
put him in it, and went back up and called for an
ambulance.

97. Corporal Gandia testified:

* % * Mr, Burt, he came out of the car, staggering
down the side of the wall, shouting that he was an
American, not to shoot him. So he came up where I was,
and we went back, took him behind the wall where the
Lieutenant was right there, and he lay down on the
street there and said his buddy was dying in the car, for
us to get him out, and I asked him what were they doing
down there, and he said he didn’t blame us for what we
did. he was sorry he was down there, he didn’t blame
us for shooting at them because we didn’t—how were
we to know who they were in the car.

At that time he said he recognized Mr. Burt as the re-
porter with whom he had been speaking the prior afternoon.
He further testified that he then went down to the car and:

* * * We put a machine gun and squad of men on the
truck, and we backed the truck all the way down, we
parked right next to the car, we set up a defensive posi-
tion around the car, toward the monument, the George
Washington Monument, I opened the door of the car,
and I asked Mr. Kennedy how he was feeling, but he
was passed out in the car. So we took him out of the car,
put him on the back of the PC, and that’s the last I saw
of him. [ Emphasis supplied.]

Corporal Gandia said that at that time he observed the
markings “PRENSA?” on the front windshield of the car,
and that was the first time he noticed them. He confirmed
that they were white tape pasted across the right side of
the windshield, not covering the driver’s view.

98. Captain Barba also recalled conversations with Mr.
Burt while Mr. Kennedy was still back in the car. He re-
called that Mr. Burt was not belligerent, was in pain, but
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relatively calm for the pain he was in. He testified that Mr.
Burt said “if I had been in your position I would have done
the same thing,” or something to that effect. He 'testified as
to Mr. Burt’s statement : '

Weil, it was pretty close to just what I said, because
that’s one thing that has stuck in my mind over the
years, because it was a particular type situation, where
the man was in pain, and I had a lot of respect for the
man when he said it, because he had erawled down that
fence, he had half of his rear end shot off, and the way
he was sitting there when I was talking to him—T can’t
remember whether he was standing up or laying down,
but he made this statement, and I have often repeated it.

99, When desecribing the caution which he and his men
exercised before moving out into the street and to the car,

Captain Barba testified:

“Well, we had a phase line, which we couldn’t—we
couldn’t cross the phase line. It was the other side of the
street, where the phase line was. We were not supposed
to cross the phase line. The only person that ever crossed
the phase line was the interpreter to stop the cars be-
fore they got to the barricade and a few of the Domini-
can Nationals that went out with him.

When the incident happened, we didn’t realize at the
time that they were 1U.S. reporters, they were just—in
the first place, we wouldn’t have fired on the car,

100. With regard to the foregoing statements attributed
to him by Captain Barba and Corporal Gandia, Mr. Burt
testified on rebuttal, “I did not say that, and I regard it as

a deliberate distortion.” He also denied any inference later

while on the hospital ship, U.S.S. Raleigh, that the tragedy
was the fault of the driver of the taxi. He testified that he

attempted to exercise restraint in his expressions in the hours.

and days immediately after the shooting because:

A. Well, at first, I was in the Marines’ care. They had
just. finished shooting me, and now I was dependent
upon them to continue to survive, so I didn’t feel that I
was in the position to start accusing them of anything.

Secondly, I thought they had made a serious mistake,
but at that time at least I didn’t feel any personal hos-
tility toward the Marines. And although I can’t remem-
ber my precise words, I do remember my impressions

and feelings pretty, very clearly. And any statements.
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that T made to the effect that I felt n ‘ ili
did not come out as they suggested. © personal bostility

Q. Did you have “any feelings, sir, of restraint
prompted also by your concern that the role of the
United States in that hemisphere and how this incident
might be interpreted by others?

A. Yes, I did.

Q. And if $0, describe that to the Court.

A. Yes, I did have very strong feelings about that
and the‘-fy were refreshed quite a lot by hearing Colonel
kCre.el Director of the Joint Information Bureau]
testify about newsmen swallowing whole communist
propaganda, which is ridiculous.

At that time there was, as I have testified before, there
was a major controversy, both in this country and in
Santo Domingo, between the press and the civilian and
gmhtar.g officials. T had been disturbed by this, I thought
;1; Waa§ t?ld fortgergbodyfcc}mcerned. I did not want to

ing at the time o ing
this Sit); atigﬁ Al the shooting that would make
or example, if I may explain myself a little £
had I said at that time—accused thg Marines andug}lllzg
them trigger happy at that time—the entire press fores
B(;);;{I;i hzzlve bé?n mﬁa}med into a much more severe
on than the one they took. idn’
go&d fl\(T)r b y took. I didn't feel that was
- Now I ask you, sir, whether in these much m
‘recent days your feelings or atti is mat.
focent d ajtr al}i A gs ¢ __t_tltudes towards this mat-
A. They have changed.
g. ™ 1f 50, why ¢
- They have changed markedly, because I ha
here and listened to these Mariney "witnesses testgyfirsii):
what I consider deliberate distortions in trying to cover
up a serious mistake that they have made. =

. 101. 1t is not considered essential that this conflict in ver-
sions of conversations minutes after these events, be resolved
It is found that Mr. Burt’s explanation of his feelings an(i
attitude at the time, is thoroughly understandable.

EXTENT AND PERMANENCY OF INJURIES SUFFERED BY PETI-

TIONERS AND EXTENT OF TREATMENT VOLUN TARILY PROVIDED
BY U.8. GOVERNMENT AGENCIES

102. Before discussing the testimony of petitioners as to

their subjective pain and suffering and treatment, and prior

to discussing the testimony of doctors at the trial on these
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points, there are certain documentary medical reports in the
record which should be summarized. '

In his statement before the Subcommittee of the Commit-
tee on the Judiciary preceding the reference of this matter for
trial, the Honorable Dante B. Fascell stated that:

* * % Mr. Burt was shot twice in the buttocks and, after
initial treatment aboard the S.S. Raleigh, was flown to
Fort Bragg, North Carolina, where he spent six weeks in
the base hospital. )

Mr. Kennedy was much more severely wounded, his.
injuries consisting of a scalp wound which required 30
stitches to close, penetration of his body with hundreds
of pieces of shrapnel, and multiple gunshot wounds of
the left leg which were so severe that, at one point, a
decision had been made to amputate the leg at the hip.
He too was treated first aboard the Raleigh and later at
Fort Bragg. After two weeks there, he was transferred
to Walter Reed Hospital here in Washington where he
remained until February of the following year.

103. There were introduced before the Subcommittee by.
Congressmen Fascell and William H. Agyres, .statements of
the petitioners dated February 12, 1968, to this effect:

[Petitioner Burt] :

I was unable to continue in my job, as Latin America
Editor of The Herald, for which I had trained so lon,
and upon which my future as a writer was geared.
tried my hand at a weekly newspaper venture in Geor-
gia. It did not work out, and I returned here on general
assignment. o

The result of this was that T lost the lifetime job as-
surance which The Herald originally had given. It was
forfeited when I left the paper because I no longer felt I
could cover Latin revolutions. This sharply decreased
my earning potential and forced me into a new direction,
at which I had to build again. I faced this new assign-
ment limited physically in my ability to gather the news,
which of course determines the significance of what you
write. At age 40, this disability makes me unemployable
at most newspapers. Because it limits the material avail-
able to me, it also limits my free-lance earnings. This
was a minimum of $1,000 a year and often considerably
higher. I had expected it to continue rising. For example,
a book on Haiti, for which I was under contract to Mc-
Graw-Hill publishing company of New York, was due
finished in 1965 and has not yet been fully completed.
For this, I received a $2,000 advance and royalties to
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come later. The publication now is in doubt. Another
publisher had asked me to accept a contract on a book on
the Dominican Republic. I would have received $1,500
for signing and royalties depending upon sales. Both
of these avenues of income have been denied me and I
will not be able to do books of this nature in the future
because the material will not be available to me. I also
was preparing a book on Cuba for which I expected a
contract.

As a result of gunshot wounds, I have been turned
down for mortgage-life insurance on my house. I am
having difficulty getting my hospitalization reinstated at
The Herald.

Orthopedic surgeons based my 15 per cent disability
primarily on loss of mobility in the right hip as measured
In 1965. It is considerably less now, and the prognosis
is that one day I will lose all mobility in that hip. This
would mean I could walk only with a cane, and would
hinder my movements additionally. One surgeon had
told me the only alternative is an operation to give me
a new hip socket, which is advised only in extreme cases.

At present, I experience daily pain which doctors sug-

est must be borne, that I must learn to live with it.

. may take two Bufferin four times a day,and a prescrip-
tion painkiller (Darvon) if necessary. This dampens
not only my outlook on life, but my ability to work and
achieve pleasure from leisure recreation. It means that a
thousand small things, like mowing the yard or doing
work around the house, now are done either at great
discomfort or someone must be hired. :

[Petitioner Kennedy]

Prior to the wounding, I was able to do cominercial
photographic work for magazines, advertising agencies
and public relations firms, on a freelance basis on my
own time. I am now cut off from this source of income
because of my disability. My work is now confined to
a desk job at The Miami Herald. My left leg tires easily
from walking. I cannot run and can walk only short
distances at a time. Income from commercial work would
mean a minimum of three thousand dollars a year, if I
were able to do it. )

My leg gives me constant pain. The pain is least in-
tense first thing in the morning. As the day progresses,
it becomes increasingly worse. This is a daily burden
and now [sic] matter how I try to forget it, or ignore it,
there is no real relief. The pain is caused by a combina-
tion of nerve damage and poor circulation because of
muscle and arterial loss, according to Colonel Charles
Metz, Chief of Orthopedics at Walter Reed Army Med-
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ical Center. This, I was told, is something I must learn
to live with. ;

I am fortunate in that The Miami Herald has assured
me continued employment. With my disability however,
my potential earning power has been permantly [sic]
reduced. Any chance of being offered a better position
with another publisher, is remote. To do a proper job
in my field requires agility and stamina. The possibility
of a higher paying position before the shooting, had
been very much alive in discussions with representatives
of Life magazine. My life has been completely altered.
Things that used to be routine are now a struggle to do.

At age 42, when the shooting occurred, I had about 25
years ot future earning power to look forward to.

Aside from the indescribable pain and suffering, past,
present and future, I face a loss of earning power for the
next 25 years. This is the result of the painful crippling
executec{ by the Marines in Santo Domingo.

7

Past History: History of previous arthritic condition,

however, states this did not given him any major dif-

ficulty prior to his injury. No serious illnesses. Open

reduction of his left upper arm in 1945, Cataract re-

moved from his right eye in 1968. Tonsillectomy. Aller-
ic to Penicillin.

hysical ewamination: Shows a well developed, well
nourished, alert and cooperative male. He has an old
deformity of his left arm, from a previous automobile
accident.

The patient has some tendency toward kyphosis of
the thoracic-lumbar spine, which is secondary to his
Marie Strumpell’s arthritis. :

As he stands before us, he has a large scar over the
right buttock, which is adherent to the glutei muscles
and when he tightens these muscles the scar indents.
There is some loss of gluteus function and weakness
to the abductors to his right leg. He shows a 15-degree
flexion contracture of the right leg and has exquisite

104. A documentary exhibit from Marshall F. Hall, M.D.,
F.A.C.S. (practice limited to orthopaedic surgery) has thic
to say about Petitioner Burt as of January 31, 1970

pain and tenderness on attempts of internal and external
rotation. He has marked limitation of internal rotation
and the leg is held in external rotation of approximately

Alvin V. Burt, a 42 year old white male, was seen on
January 30, 1970, for evaluation of his right hip.
History: The patient gave a history of having been in
the Dominican Republic in May 1965, covering the Do-
minican crisis, as the Latin-American ¥ditor for the
Miami Herald. He states he was the rear seat passenger
in & Dominican taxicab, which was machinegunned by
a U.S. Manine troop. The patient sustained gunshot
wounds to the right side. He was taken to a First Aid
Station, dressing were applied and he was transferred,
via helicopter, to the hospital ship Raleigh. During his
stay on the Raleigh, the patient underwent two opera-
tions; a debridement and application of a full spica cast.
The patient was subsequently transferred to Fort Bragyg,
North Carolina, where he remained for approximately
six weeks. During this time, he had a second debride-
ment, drainage and cast removal. The patient returned
to Miami, Florida, in July or August 1965, and subse-
quently returned to part-time employment as the Latin-
American Editor for the Miami Herald. The patient was
under the care of Doctor C. A. Zarzecki, who removed
some more of the metal fragments from his right side
and placed the patient on therapy for his right hip. In
1969, the patient went under the care of Doctor Joseph
Kalbac, and is presently under his care.

Present complaints: At this time, the patient complains
of constant pain in his right hip and loss of motion.

25- to 30-degrees. He has a good range of flexion and
extension to his right knee, however, any type of motion
to his hip gives him pain and tenderness. He has a scar
above his right anterior-superior iliac spine and a scar
anteriorly over the ilicinguinal area. The patient can
20 into a squatting position, however, with the stiffness
to his back and neck, it is difficult for him to carry out
this motion fully and maintain this position.
X-ray examination: X-rays of the thoracic and lumbar
spine shows a Marie Strumpell’s arthritic changes with
a bamboo spine. He has a bullet fragment to the right
of the lumbar third vertebra and fairly well anterior
into the abdominal cavity. '
X-rays of the right hip shows a marked osteoarthritic
change of the joint space with bullet fragments through-
out the joint and the head of the femur. It appears he
has had an old fracture, that has healed in a varus posi-
tion. There is loss of joint space and loss of congruity
of the hip. The metal fragments extend down at the
f']qnci_;ion of the proximal third and distal two-thirds of
is right leg.
Impression: 1t is our impression this man has suffered
a severe, disabling injury to his right hip, which, in the
future will need an arthroplastic type of procedure. Be-
cause of his Marie Strumpell’s arthritis and immobility
of the spine, any type of cFeformity of his hip is going to
increase this man’s overall disability.
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We feel, during the next two years, he will need an
arthroplasty of his right hip, necessitating an expendi-
ture of approximately $5,000.00 to $6,000.00, including
hospital and doctor’s bills.

At this time, we feel he represents a 75% permanent
disability of his right leg, as a result of his injury. Future
surgery will decrease his temporary disability, however,
will not alter his future permanent disability. This man
will require a doctor’s evaluation at least three times
a year, at a cost of approximately $150.00 per year.
Diagnosis: Gunshot wounds, right iliac crest an<; hip,
into the abdomen, with severe degenerative osteoarthritic
changes and permanent deformity of the right hip.

The same exhibit has this to say about Petitioner Kennedy,

as of January 30, 1970 : )

Douglas E. Kennedy, a 47 year old white male, was
seen on January 30, 1970, for evaluation of his left lower
extremity. ) i .
Ha‘story.y The patient gave a history of having been in
the Dominican Republic in May 1965, covering the Do-
minican crisis, as a news photographer. He states he was
a right front seat passenger in a Dominican taxicab
which was machine-gunned by a U.S. Marine troop.
The patient sustained gunshot wounds of the left lower
extremity. He was taken to a First Aid St}a,tlon., dress-
ing were applied and he was transferred, via helicopter,
to the hosiptal ship Raleigh. During his ?prom-
mate five day stay on the Raleigh, the patient underwent
two operations on his left leg, a debridement and repair
of the sciatic nerve and, because of a fractured femur,
he was placed in a full spica cast. Approximately two
days later, because of a spiking temperature, the cast
was removed, the wound inspected and a second spica
cast applied. The patient was subsequently transferred
to Fort Bragg, North Carolina, during which time the
spica cast was removed, the wounds were re-debrided and
a second repair of the sciatic nerve was performed. Ap-
proximately three weeks later, the patient was trans-
ferred to the Walter Reed Hospital, Washington, D.C.
During his hospitalization two skin grafts were per-
formed and several months later a sympathectomy was
performed for relief of pain. The ﬁablent subsequently
developed a bleeding stress ulcer, which was treated, and
he was discharged from Walter Reed HOSplt&,;_l in De-
cember 1965, to return to Miami, Florida. }_

In January 1966, the patient had a recurrent attack of
his bleeding ulcer and was hospitalized at Mercy :EIQSpl-
tal under the care of Doctor Raymond Cohen. During the
month of February 1966, the patient returned to theWal-

o
|
|

79

ter Reed Hospital for out-patient physical therapy, con-
sisting of strengthening and motion to the le lower
extremity. The patient was in a full leg brace and went
into a short leg brace, double upright with a Kleenzak
pickup spring in approximately June 1966,

The patient was previously treated by Doctor C. A.
Zarzecki for therapy of whirlpool and exercises, how-
ever, isno longer under his care.

The patient returned to work, as a news photographer,
in the Summer of 1966.

Present complaints: At this time, the patient com-
plains of pain in his lower left leg and states this be-
comes worse in the evening, He complains of numbness
and hypersensitivity to his%eft Ie

Past history: No previous injury or difficulty with his
left lower extremity. No serious illnesses. Tonsillectomy
only previous surgery. No known drug allergies. The
patient states he was in excellent health until the time
of his injury in May 1965.

Physical examination: Shows a well developed, well
nourished, alert male. Examination was limited to the
left lower extremity. Examination of the left foot shows
weakness to the extensor hallucis longus and weak-
ness to the dorsi flexor. He has fair strength to the
gastroc group. Inversion and eversion is normal. Dor-
salis pedis pulse could be felt. There is numbness over the
medial aspect of his foot and some hypersensitivity
over the lateral aspect of his foot.

Examination of the left calf shows extensive soft tissue
loss with skin grafts over the lateral posterior aspect
of his calf. He has continuity of the Achilles ten on,
however, a large portion of this muscle mass and sub-

cutaneous tissue has been lost. There is some adherence
to the tibia on the lateral aspect. He has an area of
numbness over the medial aspect of his left lew. He has
a full range of extension and 50-degrees of flexion to his
left knee. He has a large area of grafting over the pop-
liteal space with scar formation and loss of a portion of
the medial belly of the gastroc muscle as it attaches to
the femoral condyle. There is no protective tissue in and
about the popliteal artery. He has some loss of the semi-
tendinosus and semimembranosus muscle, of the ham-
string group. There is weakness to this hamstring group
on attempted full extension. He has a mid-line scar on
th%osteriqr aspect. His glutei group is good,
e patlent, at this time, is wearing a short leg,
double upright with 2 Kleenzak pick up spring.

On muscle examination, there is function to the pero-
neal brevis, however, very limited. On dorsi flexion, he
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does have the anterior tibialis, the extensor hallucis
longus and the common extensors, however, they are all
weak. He has some function to the posterior tibialis.
X-ray examination: AP of the pelvis shows some clips
in the paravertebral area. He shows an old, healed frac-
ture, with metal fragments at the junction of the proxi-
mal one-third and distal two-thirds of the femur. The
hip joints are well maintained.

- X-rays of the left knee shows some tendency toward

genurecurvatum, There are a lot of metal fragmentations

at the junction of the proximal third and distal two-
thirds of the tibia. The patella rides very high.

X-rays, AP and lateral, of the left ankle shows some
metal fragmentation distal to the fibula.

Impression: It is our impression this man has reached

maximum medical benefits and no further active surgery

is indicated. It is miraculous that he has a leg that 1s
still serviceable. He does have approximately 14-inch
shortening to his leg. He has sensation over the plantar
surface of his foot and, with this sensation, he should

not, in the future, form ulcerations. .

We feel he represents a 70% permanent disability of
his left leg, as a result of his injury. He will need medical
evalnation approximately twice a year at an annual cost
of approximately $125.00. He will need a new brace
every year and a half at a cost of approximately $70.00.
Recurring infection, in and about the metal fragments
is a probability, requiring at least two future hospitali-
zations at approximately $500.00 to $600.00 per hospi-
talization.

Diagnoses: 1} Gunshot wounds, left leg. 2) Fractured

left femur. 3) Soft tissue injury, left popliteal space

?nd lower gastroc group. 4) Injury to the sciatic nerve,

eft.
105. There is a documentary exhibit in the record con-
sisting of a letter to Hon. Dante B. Fascell from Lee Hills,
Ezxecutive Editor of the Knight Newspapers, which bears on
the extent of medical care furnished by the military follow-
ing the shooting and circumstances under which that care was
discontinued. Excerpts from it are as follows:

Of more direct concern to me is the abrupt reversal
in the posture taken by the Department of Defense. More
than two years have elapsed since the incident occurred
and T think it important that the committee recall the
situation of that time and be apprised of the conduct and
positions of both Burt and Kennedy and of the Depart-
ment of Defense, which seem to me significant.

% * * * *
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The Department of Defense, meantime, accepted full
responsibility for the care and medical treatment that
Burt and Kennedy required. Normal procedure would
oall for any accidentally injured newsman to be treated
at a military facility only if that facility was the most
ummediately available and then to be transported to the
United States for private care in private medical facili-
ties. [ Emphasis supplied. ]

Instead, Burt and Kennedy were evacuated to the USS
Raleigh for treatment, then flown to Fort Bragg, North
Carolina, for further treatment. Burt was discharged at
Fort Bragg while Kennedy was transferred to Walter
Reed Hospital for additional surgery and treatment.

The Department of Defense was c?early aware of the
precedent involved and gave every indication that it
was accepting this unique responsibility because it was
well aware of the unfortunate role of the U.S. military
in their wounding.

Numerous conversations occurred between the Depart-
ment of Defense and representatives of Knight News-
papers in the weeks that followed the shooting and, at
my direction, a record of those conversations has been
kept. Without reviewing them all, let me call your
attention to the following :

1 In response to my request for clarification on the
Department’s position, I received on May 12, 1965, a

telegram from Assistant Secretary of Defense Arthur
Sylvester. It read in part: “I assure you that both
men are receiving best possible care. Full investigation
of circumstances surrounding incident is being made. I
will, of course, keep you advised. Meanwhile, the com-
plete medical capabilities of the Defense Department
and its components will be at their disposal as long as
thgy ﬁesme.” °

. 2. Later that same day, I conferred with Deputy As-
sistant Secretary of Defense Phil Goulding. 1 Il?evi{awesd
Mr. Sylvester’s telegram with him and asked if that
telegram meant exactly what it said. My personal notes
show that Mr. Goulding reaffirmed the commitment
made by Mr. Sylvester, Mr. Goulding said that the De-
partment’s assumption of care was “practically unique”
and pointed out that it was in any casc a shar departure
from established (Frocedure. He said that the Igepartment

apparentl(ir” had no legal liability but said the Depart-
ment had decided to accept the responsibility for medi-
cal care anyway,

3. We had numerous reaffirmations of the Depart-
ment’s intention to provide whatever care necessary in
the months that followed. As late as December 4, 1965,



82

when it was obvious that Kennedy was so disabled that
long-term care was a distinct possibility, I raised the
question again with Mr. Goulding.

My notes show that Mr. Goulding indicated that the
Department would continue to offer and supply what-
ever medical care Mr. Kennedy required. He again re-
ferred to the earlier departmental decision to accept
responsibility and said he expected no problem with, for
instance, out-patient care. .

Tt is worth noting that the Department’s own inves-
tigation of the incident had been completed months be-
fore, on June 7, 1965 to be exact. Indeed, the Depart-
ment’s position had been made so clear that President
Johnson had been moved to write Mr. Kennedy that “It
gives me heart that the Army is able to offer you medi-
cal assistance and care as it would any other combat
veteran.” That letter was dated May 29,1965.

Regrettably, all this was to change. Despite the fact
that the Department had done everything possible to
acknowledge its responsibility by assuming the burden
of care for these men, it was unwilling to carry through
that responsibility. ) .

On February 24, 1966, I talked with Mr. Goulding
again, trying to determine what Kennedy should do
W%xen he required future medical attention.

Mr. Goulding told me then that Mr. Kennedy should
get in touch with the Army if he required further care,
whereupon arrangements would be made for him to be
treated either at a military hospital or by military doc-
tors. He said that he could think of no reason why any-
one in the Department would decide otherwise in view
of the then well-established commitment to Mr. Kennedy.
Mr. Goulding pointed out that he himself did not have
the authority to commit the government to lifetime care
but said he would explore the question and notify me
of its resolution.

The response to that conversation is found in'a final
letter to me from Mr. Goulding dated March 14, 1966, a
copy of which is attached to this letter.

106. The reply of March 14,1966, by Mr. Goulding, Deputy
Assistant Secretary of Defense, reads in pertinent part as
follows:

T am advised that the United States is not legally liable
for the shooting, and that medical care to date has been

given the men as a matter of grace, not right. This has

been done under the Department of Defense Appropria-
tions Act and medical care regulations which authorize
Department of Defense officials to extend care on an
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ad hoc basis to persons who would not otherwise be
eligible. )

t is not possible to know whether the Appropriations
Act or the governihg regulations will be modified. I am
advised that neither the Secretary of the Army nor,
indeed, the Secretary of Defense, could bind future
officials in this matter.

107. Mr. Burt’s subjective recollection of his suffering and
experience following the shooting, is that he was kept on the
hospital ship, U.S.8. Raleigh, from May 6 until May 9.
He underwent two operations abroad the ship, one to remove
metal consisting of both bullets and automobile fragments
and a second operation to.remove contaminated flesh. The
wound in the high-thigh area was described by the doctor
as one that might have been made by a grenade, requiring
trimming away of jagged and ripped flesh. Following the
second operation he was placed in a cast from chest to knees
and he described this as “perhaps the most difficult time of
all. They put the cast on me while I was asleep, and when
I awoke the cast had wrenched particularly the right hip
so that it felt as though it was almost out of socket. It caused
a great deal of pain. As a matter of fact, it was the most
severe pain I ever felt, a great deal more than the gunshot
wound in comparison.” The cast had been put on to protect
him during transportation to the hospital at Fort Bragg on
the supposition that bone chips and possibly a hairline frac-
ture had been detected. Incidentally, while aboard the U.S.S.
Raleigh, Mr. Burt recalls a visit from Gen. John Griswald
Bouker, U.S. Marine Corps, who told him the shooting never
should have happened. He quotes General Bouker as saying,
‘g thought we had those guys under better fire control than
that.”

108. Petitioners Burt and Kennedy were airlifted from
the hospital ship to Womack Hospital at Fort Bragg, North
Carolina. Mr. Burt was kept there for about 6 weeks. At
Womack the cast was removed about 10 days after arrival.
There was another operation to cut away flesh and prevent
infection, and a drain placed in the wound for some time.
Finally, the wound was closed. After release from Womack
in mid-June of 1965, Mr. Burt took a couple of weeks off
since he was anxious to return to Miami and begin working
for the Herald once again. He returned to work in Augusi
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1965 on a part-time basis and worked half-time for the next
year or so, returning to his home when he began to feel
badly. He tried a few trips on Latin-American affairs which
he knew so well, but found that he could not endure them.
He was obliged to turn down an offer arranged through the
U.S. Information Agency late in the fall of 1966 to write
a book about the Dominican Republic covering the period
following the aforementioned civil strife. After contracts
had been arranged, he found that he could not do the book,
and could not stay in Santo Domingo.

109. Upon his return to Miami, Mr. Burt saw a Dr.
Zarzecki, an orthopaedic surgeon designated by his employer’s
insurance carrier, and the doctor removed a bullet from the
right appendix area that had been causing a great deal of
difficulty. In addition to his physical discomfort, Mr. Burt
found that he no longer had mobility and had lost his zest
and desire to cover “crisis” situations, As a resulf, he ar-
ranged to buy part interest in a small weekly newspaper in
northeast Georgia and tried running that for about 10
months, but the venture was only moderately successful and
he rejoined the Herald in another capacity as an editorial
writer, a job requiring no great mobility or obligation to go
out and gather facts. Mr. Burt still has a great many frag-
ments up and down his arm and leg and side, some of which
lie fairly close to the surface. On occasions they have had
to be removed, in some cases by a Dr. Kalbac who succeeded
Dr. Zarzecki for the insurance company. He is informed there
is one fragment about three-quarters of an inch long and
half an inch or so wide in the hip which he is advised to leave
there, because it cannot be removed without muscle damage.

110. Mr. Burt is aware that the shooting aggravated a
preexisting arthritic condition which had produced a spine
of limited mobility. He states the prior arthritic condition
made him perhaps a little awkward, but it had been quiescent
and had produced no pain. Since the shooting, the mobility
of his right hip has been limited, the condition seems to be
worsening, and the extent to which he can straighten his leg
has sharply decreased. If he stands for an hour he suffers
severe pain, and must get off his leg or suffer several days of
severe pain. Mr. Burt at the time of the trial noticed deteri-
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oration in his ability to stand and to straighten his leg. He
experiences pain on a day-to-day basis, taking an average of
six to eight Bufferin a day or a stronger drug (Indocin, with
some undesirable side effects) if the Bufferin fails. If the
Indocin also fails, he is required to go to bed. He can no
longer walk more than six or eight blocks at the most, mow
his lawn, play golf, or fish.

111, Mr. Kennedy’s subjective recollection of his suffering
and experience is that he also spent several days aboard the
hospital ship, U.S.S. Raleigh. where he was taken immedi-
ately to the operating room and X-rayed for a skull frac-
ture. Upon awakening from anesthesia he found himself in
a full cast from the armpits to his feet. A navy surgeon said
to him, “You had a pretty rough time. We thought we were
going to lose you a couple of times because you were losing
blood faster than we could put it in.” The doctor said, “I
think you are going to be all right now.” He was then sedated
and slept. Mr. Kennedy recalls suffering from a continuously
elevated temperature, and the decision was made to operate
because of infection. He was returned to the operating room
aboard the U.S.S. Raleigh, the cast was removed, he was
packed in ice, given an anesthesia, and the wound again
cleansed. He next remembers awakening, back in the cast.
The same navy surgeon advised him that he had spent & hours
operating on the leg and in conference with other surgeons on
the ship they had considered amputation, but felt there was
a chance of saving it and decided to give it a chance. The
surgeon stated he did not know how successful they might
have been because the damage was extensive. One of the two
branches of the main artery into the leg had been shot away,
and the other one damaged. The main nerve had been all but
severed and was hanging by a thread. A great deal of metal
had been removed. He displayed to Mr. Kennedy a handful
of small pieces but explained that he could not get nearly all
of it out. Mr. Kennedy recalls a conversation with Admiral
McCain, Commander of the American naval forces during the
Dominican civil strife, and that the admiral stated his sor-
row, that he could see no reason why it had happened, that
he wanted to apologize on behalf of the United States.

112. Mr. Kennedy was kept at Fort Bragg for 2 or 3 weeks,
during which time one operation was performed to clean out
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the wound and remove more fragments. Where the nerve
had been sewn together on the hospital ship, it was now wired
together at Fort Bragg for a more permanent fastening.
The body cast was removed and a full spica cast substituted,
from the armpits to and through the foot. His right foot was
left free, but there was a bar connecting the left leg to the
right leg and he was put in a Forster frame so that he could
be turned. The cast deseribed makes it impossible to sit up,

and the frame provides, in effect, a rotating bed which can be -

turned to permit the patient to eat. A

113. Mr. Kennedy describes pain “so bad that it was im-
possible to sleep. I have never had so much pain as that. It
was a constant pain and a terrifying pain. They kept giving
me medication, but the medication even didn’t put a dent
in it.” He continued as follows: :

The only relief T would get at all would be when 1
would fall asleep for brief periods. When I would wake
up, I would hate to wake up because I knew I was in
for it all over again. It was a terrible pain.

114. Mr. Kennedy was then flown to Walter Reed Hospital
from Fort Bragg in a military plane for further treatment
and skin grafts, because the wounds were still open. He was
a patient at Walter Reed from about the middle of June 1965
until Christmas. He had a total of three operations at Walter
Reed and a skin graft which was only partially successful,
followed by a skin graft which was successful. Difficulties
arose because an area of the bone became infected with osteo-
myelitis which has since cleared up. Mr. Kennedy was re-
moved from the aforementioned Forster frame, and put in a
regular bed about September 1965.

115, While at Walter Reed, Mr. Kennedy woke one morn-
ing and vomited a tremendous amount of blood which was
later attributed to a “stress” ulcer resulting from his in-
juries. This required extensive treatment. He underwent an-
other operation in an effort to relieve pain in the leg which
was “continuing” and “terrible.” When a spinal needle failed
to deaden the nerve, he underwent a sympathectomy opera-
tion which involved cutting a nerve into his leg at a point
in the abdomen. He was advised that following such an opera-
tion, his leg would probably always be dry and would not per-
spire normally. This operation provided temporary relief.
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A few days later the pain returned resulting in mental de.
jection. He has had constant pain since.

116. At Walter Reed he was fitted with a full leg brace that
came up to and around the groin, and with the aid of crutches
he was permitted to go home for Christmas. While home,
the stress uleer erupted again and he was taken to Mercy
Hospital in Miami where, after 10 days, he was returned
to Walter Reed as an out-patient for about a month. Since
that time he has been under the care of the aforementioned
insurance company doctors, Zarzecki and Kalbae.

117. Since leaving Walter Reed in January of 1966, Mr.
Kennedy has experienced a continuous “gnawing, agonizing

‘type pain,” which increases progressively during the day. He

is determined not to get “hooked” on drugs, and therefore
takes aspirin constantly, and Darvon oceasionally. He some-
times has to leave work early, remove the brace, and elevate
the foot to obtain some relief. He has been advised that it is
a pain he will have to learn to live with the rest of his life,
morning and night. He has been able to play golf, which was
an important part of his life, by using an electric cart. He
can no longer hike or camp, and can go fishing only if no
walking is involved.

118. Mr. Kennedy has been retained as chief photographer
at the Herald where he returned in the early summer of 1966,
more than a year after the shooting, first on a part-time basis-
and, after several months, on a full-time basis. He no longer
travels at all, and spends 99 percent of his time in the
office.

119, While hospitalized at Walter Reed in an out-patient
status, Mr. Kennedy was married. He had planned to be mar-
ried in June of 1965 and there was an emotional wrench and
mental anguish involved with regard to whether he should
suggest relieving his fiance of their prior commitment to
one another. They were, however, married at a time when
Mr. Kennedy was still on the aforementioned Forster frame,
and when it was not clear whether he would ever walk again,
) 120. Medical testimony produced by petitioners at the trial
in supplementation of the aforementioned documentary re-
ports and their own testimony is hereinafter summarized :

A well-qualified and distinguished orthopaedic sur-
geon, Dr. Joseph Kalbac (also qualified as alr)l expert in
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service-connected disabilities since he had served on the
air force medical boards rating disabilities and was cur-
rently an orthopaedic examiner for the military and
civil examiner in Dade County, Florida), is the in-
surance company doctor who took over from Dr. Zar-
zecki when the latter incurred a coronary and could no
longer treat Messrs. Kennedy and Burt. He first saw
Mr. Burt on October 13, 1969, when petitioner was com-
plaining of a piece of shrapnel in the subcutaneous right
groin area. A fter taking a history, he removed the shrap-
nel with local anesthesia. He examined Mr. Burt and
reported 50 percent range of motion, observed the scars
and the absence of the gluteus maximus musele. In sub-
sequent visits, he determined that there were shrapnel
wounds predominantly over the right hip, right side
of the abdomen and right chin. He studied all of the
prior military medical records, and was aware of the
gunshot wound in the right buttocks with a slug over-
lying the iliac crest, which had been later removed by
the aforementioned Dr. Zarzecki. The doctor was in-
formed, and made a report, of the continuous pain suf-
fered by Mr. Burt, as above described, and the drugs he
wag required to take to relieve it. The doctor was inform-
ed by Mr. Burt that “[h]e felt that since his accident
the curvature in his spine was much worse, along with
worse posture, which would be expected with contracture.
The right hip seemed to be bothering him more. He felt
that his condition in the right hip had deteriorated
within the last two years.” The doctor testified at length
on the limitation of motion to which Mr. Burt was then

subjected, and the fact that X-rays revealed a lot of -

metallic foreign bodies. He concluded that Mr. Burt
had, as a result of the gunshot wounds, sustained 30
percent disability of the body as a whole, and that the
disability was permanent, He expressed the opinion that
he could conceivably be 100 percent impaired from doing
the job that he pergormed rior to the gunshot wounds,

and that he may require further surgery on his right

hip in the future. It was his opinion, at the time of the
trial, that Mr. Burt had recovered as much as he was
going to and; furthermore, that he had “a good chanee
of requiring something to be done in his right hip,
should it degenerate with wear and tear.”

121. Dr. Kalbac expressed the opinion that there is a 50
percent chance that in the future Mr. Burt will require an
arthroplasty, and ‘estified as follows on this point:
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In a situation like his, probably the commonest pro-
cedure that I employ is a cup arthroplasty in which
through an incision around the hip, an extensive in-
cision, we actually go in and remove all the inflamed scar
tissue around the hip joint to increase the motion and
then we smooth off the head of the bone, the round
femural head, shave it down, and then we put a metallic
cup, which acts basically like a bushing and allows more
motion in there.

The other procedure would be again if this had to be
done 20 years from now, rather than in the next five
years, a person might just amputate that head of the
bone and put in a prosthesis instead of just a cup to
cover it. If he was 20 years older, we just might take

- this out, put in the prosthesis and thereby he could bear
weight sooner than he would with a cup and get along
easier.

122. Dr. Kalbac also felt that there was a good chance of
.fragments of shrapnel in Mr. Burt’s body causing trouble
In the future, including possible bone infection. He thought
the pain suffered by Mr. Burt, rather than going away,
would probably increase over the years.

123. Dr. Kalbac’s testimony with respect to Mr. Kennedy
was that he had sustained three gunshot wounds in the left
lower extremity, one in the femur (in the distal area of the
leg), one at the calf (part of which was shot away), and one
behind his knee. There was a fracture of the left femur
(thigh) in the proximal third of the bone just below the hip,
with muscle loss to the thigh, to the popliteal area which is
behind the knee, and the cap of his leg. The posterior tibial
nerve was injured and the posterior tibial artery was
sevel:ed. Dr. Kalbac described the severance of the artery as -
a serious injury, because it results in very little circulation go-
Ing to the leg except for small vessels going to the knee. The
severance of the nerve causes tibial nerve palsy, because this
nerve supplies the muscles that permit the foot to be pushed
down. Without it a person cannot control his foot, and has
a drop-type foot.

124. After describing the history of the military treatment
received by Mr. Kennedy, including the aforementioned
scalp wound, and the various operations he had undergone
as earlier mentioned, Dr. Kalbac stated that the main trouble
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currently suffered by Mr. Kennedy was the continuous pain in
the left lower extremity for which he took the drugs earlier
described. He described the patient’s complaints of alternate
numbness and ultrasensitivity in the leg, and the patient’s
inability to distinguish between heat and cold. Dr.-Kalbac
described the limited use of the leg available to Mr. Kennedy,
and the brace he was required to wear. His testimony de-
scribed massive scarring, and also X-rays revealing numer-
ous pieces of foreign metal throughout the injured area.

125, On the basis of his total testimony, Dr. Kalbac con-
cluded that Mr. Kennedy had sustained disability to the
body as a whole of 85-40 percent, based on the same estab-
lished tables which he had used to rate Mr. Burt’s perma-
nent disability earlier, He testified that he would give the
same disability ratings to both men had they been sent to
him by the Veterans’ Administration, for example. Dr. Kal-
bac concluded that the aforementioned sympathectomy had
not fully relieved Mr. Kennedy’s pain, and that medication
was the only alternative in his case. He had concluded that
the nerve severance above described was a perm‘ment n-
jury which will not regenerate, based on an electromy-
ography which he had performed the previous week. All
muscle supplied by the damaged nerves will not function,
any sensation derived from these nerves will be absent, and
he will have to wear a short leg brace for the rest of his life
unless he elects to have an operation to make the joint stiff
and eliminate the brace. In Mr. Kennedy's case, Dr. Kalbac
felt the foreign metallic substances within his body had a
good chance of causing difficulties in the future, and that Mr.

Kennedy had gotten as well as he was ever going to get. He

felt that Mr. Kennedy had an excellent chance of developing
arthritis in the knee, and might require an operation to fuse
the knee if pain persists.

126. Dr. Kalbac observed that foreign metallic bodies are
irritants which set up inflammation, and Mr. Kennedy may
have osteomyelitis or bone inflammation in the future. The
doctor concluded that Mr. Kennedy’s prior activities as a
sportsman are going to be “markedly limited” in the future.

127. The other medical witness presented by petitioners
was Dr. Marshall Hall, whose written veport appears carlier
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in these findings. At the trial he also was qualified as a dis-
tinguished physician, with specialty in orthopaedics. In ad-
dition to private practice,he has spent a year in the Air Force
as an orthopaedic surgeon, and has been consultant to the
Air Force at Olmstead Air Force Base. He teaches ortho-
paechc surgery at the University of Miami School of Medi-
cine and has received many honors for his work. As indicated
in the written reports herein mentioned, Dr. Hall had occa-
sion to examine petitioners in January of 1970, just prior to
the trial, without being aware of whether he was examining
them on behalf of plaintiffs or defendant.

128. With respect to Mr. Burt, after taking a medical
history, he observed generally the same conditions described
by Dr. Kalbac, and stated as a conclusion that “the wounds
to the pelvis and to the hip, with the metal fragments therein,
are causally related to this gunshot injury that occurred back
in May‘of 1965.” He felt the patient’s disability was perma-
nent and that he is suffering a 75 percent disability of his
right leg. He would translate this to a permanent disability to
the body as a whole of 35-40 percent. He based his conclu-
sion on the fact that the hip is completely destroyed at this
time, It has some function. However, there is no questmn, ac-
cording to Dr. Hall, that he will need further operative pro-
cedure, and he beheves it is in the not too distant future. The
operative procedure the doctor contemplated was a total hip
replacement, both.the pelvic portion and the femur portion,
using an acrylic type of plastic material. He felt that this
operauon would involve an expenditure of between five and
six thousand dollars in medical costs. Dr. Hall felt that the

“exquisite” pain currently suffered by Mr. Burt would di-
minish after such surgery, but that he would always have
pain. With respect to the preexistent arthritic condition, Dr.
Hall felt that the arthritis had made greater demands on
Mr. Burt’s. rlght hip which the hip could not meet because
of the injuries which it had sustained from the gunshot
wounds. He was of the opinion that Mr. Burt “will never be
able to resume any type of activity in which ambulating is
a part of it—competitive type of work.” Dr. Hall explained
that the percentage of permanent disability to the body as
a whole “35-40%" that he attributed to Mr. Burt did not
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include the preexistent arthritic condition ; but that he would
not have rated the disability to the hip caused by the gun-
shot wounds that high, had the hip condition not been ag-
gravated by the arthritis. , ' .

129. Dr. Hall’s examination of Mr. Kennedy and hls.medl-
cal history produced generally the same ﬁpdings garher de-
scribed by Dr. Kalbac. Following extensive testimony, he
concluded that Mr. Kennedy was suffering 70 percent perma-
nent disability of the left leg, arrived at from the history and
findings concerning the injury to muscle, tendon, bf)ne -a.nd
loss of nerve function. Translated into permanent disability
of the body as a whole, he felt that this was equivalent of
98-30 percent. He was of the opinion that there were no
further surgical procedures that would be beneﬁcal to Mr.
Kennedy at this time, and that there was nothing ?hat .he
could be given at this time that will in any way cure his pain.
He was of the opinion that Mr. Kennedy’s healing process
was at a standstill, and that he would show no further im-
provement. Fe felt that the metal fragments would occa-
sionally give problems in the future, and that Mr. Kennedy’s
preaccident sports activities, as earlier described, would be
grossly curtailed.

130. Petitioners were concerned about their future employ-
ment with the Miami Herald and they have been assured b-y
the present management of the Miami Herald t?l&t their
continuing employment would be guarantéed, provided they
did their jobs to the best of their ability. The newspaper
kept both petitioners on its payroll while they were recuper-
ating and both received relatively minor workmen’s com-

pensation benefits during their hospitalization, including

lump sum benefits ($2,200 for Mr. Burt and $6,700 for .Mr.
Kennedy), as well as payment for medical care obtained
from sources other than facilities of the U.S. Government.

131. It is apparent from all the foregoing subjeetive and
medical evidence, that petitioners have not yet been com-
pensated for their pain and suffering, past, present and
future; nor for their permanent disability; nor for the -loss
of the “upward mobility” in their respective professions
which each appeared to be enjoying at the time of the shoot-
ing above described.
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CONCLUSIONS

It is concluded on the basis of all of the foregoing facts
that petitioners Kennedy-and Burt are not chargeable with
contributory negligence in the tragic shooting described
above. Nor could they reasonably be charged with “assump-
tion of risk,” particularly from “our” side, given the en-
couraging climate for newsmen existing at the time; their
own prior experience; the experience of other distinguished
newsmen; and their behavior immediately preceding the
incident. For the same reason, it is concluded that their
driver acted reasonably under the circumstances. Even if
it could be otherwise concluded (and it cannot), his actions
cannot be imputed to petitioners any more than the careless-
ness of any taxi driver would be imputable to passengers
in his taxi.

Moreover, the troops at checkpoint “Alpha” affirmatively
demonstrated inexperience, lack of professional poise, care-
lessness, poor fire control, a failure to comply with the gen-
eral orders in effect, and a failure to comply with the specific
orders of the young officer controlling them at the check-
point. (Findings 84, 85 and 86.) These factors were the
proximate eause of this tragedy.

If one were to conjecture how a series of events such as
this could occur, it appears likely from an exhaustive exami-
nation of the record that the corporal manning the machine-
gun on the tank might have confused the first shots fired by
Corporal Gandia and his companions when the driver of the
car (recognized as a Dominican) opened his door, with what
he thought was “incoming” sniper fire. Certainly that ex-
planation is as plausible as the internally inconsistent ex-
planation of the marine witnesses that they directed
overwhelming automatic fire at the car because of a few
rounds of “incoming” fire, which petitioners did not hear.
In any event, the hand gestures described by Corporal
Gandia, over a period of 5 minutes by his own estimate, were
demonstrably ambiguous, contradictory and confusing to any
person of average intelligence and experience.

Above all, however, is the fact that this is a case in which
Congress has asked that the facilities of this Court be utilized
to examine whether “in equity and good conscience” peti-
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tioners are entitled to recompense. By that test, writers®
analyzing instances wherein Congress prior to 1855 engaged
in its own nonjudicial evaluation of equitable claims, ob-

served back then that:

A claimant’s freedom from fault must be established.
But if he has been shown not to be blameworthy, he has
virtually made out a prima facie case for relief.

We have here a typical case calling for equitable relief,
for the very reason that the Federal Tort Claims Act? fails
to provide a remedy because of one of the exceptions therein
contained. A leading Congressional Reference case in this
court ® involving, inter alia, this same exception to the Fed-
eral Tort Claims Act, had this to say:

Since this is a Congressional reference, however, we
are to examine the broader “equitable” facets of plain-
tiffs’ claim. We determine, in that connection, whether
the nation owes a “debt” based upon considerations of
a moral or merely honorary nature, such as are b‘indinﬁ
on the conscience or the honor of an individual, althoug
the debt could obtain no recognition in a court of law”
(United States v. Realty Company, 163 U.S. 427, 440
(1896) ). In making that evaluation it is proper to con-
sider, among other things, whether the claim is of a
type recoverable against a private individual (Burk-
hardt v. United States, 113 Ct. CL 658, 66768 (1949)).
Tt is also relevant to take account of the general prin-
ciples governing the particular area of the law bearing
on the claim (Zstate o{ Fairbank v. United States, 164

Ct.CL 1,8,10,11 (1964) ).[*]

Burkhardt v. United States, 113 Ct. Cl. 658, 84 F. Supp.
553 (1949), cited in the foregoing quotation, is often. men-
tioned as a landmark case in this field. The Court.stated at
66667, 84 F. Supp. at 558-59: ‘

1 Gelihorn & Lauer, Congressional Settlew.ent of Tort Ciime Against vhe
United States, 55 COLUM, L. REV. 1, 13 (1953).

228 1.8.C. 2680(k). 10 U.8.C. 2732 also fails to provide a roweac o

3 Egtates of E. L. Armiccr v, Urited States, 1086 Tt €, 570 33,
625, 828 (1964).

+ See also note 1 aupra at 13 wherein the writers observe:

“A elaim will be recogaized if it is thuught to be within the ‘general pollcy’
of a statute that provides for federal accountability, even though the elain
may not be embraced by the precise statotory language. Conversely, the claim
will be denied if Congress discerns an exclusionary poliey in a statute, even if
it does not explicitly fit the present case. In short, federal statutes are used
not merely as direct precedents, but as guides and analogies to aid in deciding
a cage not yet dealt with by an appiicable general law * « *.7

o Tgan,
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The Government contends that Congress used
term “legal or equitable claim” in Secti%xx; 2509 of ?ﬁg
Judicial Code, supra, in its strict legal sense and not in
a broad general sense meaning “moral claim,” and sub-
mits that the claim of the plaintiffs is not an “equitable
claim” as that term is used.

* * * * *

This court has previously had occasion to consider
a special jurisdictional act of Congress which conferred
;lunsdlctwn upon the court “to enter such decree or
judgment against the United States for such loss and
damage as equity and justice shall require (Lamborn and
Company v. United States, 106 C. Cls. 708), and espe-
cially the Government’s contention that the court was
limited by that act to the determination of whether
plaintiff had a legal or equitable claim in the strict
sense of that term as usually applied in a court of law
and equity. We interpreted the special act of Congress to
mean. ‘e%ulty and justice” in its broad meaning rather
than in the strict sense in which such term is understood
and applied in equity jurisprudence (p. 723).

* * * * *

We are therefore of the opinion that the term “equi-
table claim” as used in 28 U.S.C., Sec. 2509, is not in
a strict technical sense meaning a claim involving con-
sideration of principles of right and justice as adminis-
tered by courts-of equity, but the broader moral sense
based upon general equitable consideration. * * * s

There is evidence in this record (not previously discussed)
that at the time of the shooting, top Government officials
characterized the wounding of these petitioners as “tragic and
unjustified.” An Associated Press account datelined Washing-
ton, May 8, 1965, and introduced at the trial, quotes Hon.
Artl{ur Sylvester, Assistant Secretary of Defense for Public
Aﬁan's, as endorsing that characterization with these in-
troductory words: ‘

I can do no better than re
, : n repeat the words of Col.
' %ionx;lggggr‘?ei, ffamor US information oﬁicexf in Santo

.At the trial Colonel Creel (Ret.) testified that he had béen
misquoted; that he had used the word “unfortunate,” not

5 See algo Town of Kure Beach v, United Stat
. e8, 168 Ct. Cl. 597 (1964
a; sc;;olarly discussion of equitable claims and thel’r evalvation in “t(he br:;;::
I;o;' ! sense based upon general equitable considerations”; North Counties
‘y' ro-Electric' Co. v. United States, 170 Ct. CL 241 (1965) ; and Rumiey v
United States, 169 Ct, CL 100 (1963). ' v
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“unjustified.” However, the distinction is not important in
the context of this case. On an examination of the whole rec-
ord, this tragedy could be characterized as “unjustified” or
“unfortunate,” or both, so as to support a recommendation
for relief on equitable grounds, in the nonjuridical sense of
that term.

It is not insignificant that in the transcribed proceedings
before the House subcommittee prior to the reference of this
case, the Navy’s witness testified with respect to this relief

bill :

No, we said we couldn’t support it under any law we
administer, but I don’t think you will find that the De-
partment opposed the bill * * *, We can not sponsor the
bill. ‘

The extensive and generous medical care afforded peti-
tioners by the military following the shooting confirms this
official reaction. ‘

In its amended answer (filed almost a year after the orig-
inal answer to the petition), defendant raises a new de-
fense to the effect that the shooting was caused by agents of
the Organization of American States (OAS), and not of the
United States, and therefore the latter is not equitably liable.
There is no support whatever in the record. for this
contention.

Defendant’s own witness, the aforementioned General Pal-
mer, testified that it was not until May 29, 1965, long after
this incident, that “General Alvim of the Brazilian Army
* * * took over as the Commander of what was at that time
called the Interamerican Force, later changed to the Inter-
american Peace Force, and I became his Deputy Commander
of the Interamerican Force and retained my U.S. Command.”
(Emphasis supplied.)

On May 6th, when this shooting occurred, the OAS em-
powered a five-man commission (on which the United States
was not represented), which provided certain diplomatic
guidance (not well-defined in the record). But on that date,
the marines at checkpoint “Alpha” reported exclusively to
the U.S. Commander, General Palmer, entirely through a
U.S. Marine chain of command. General Palmer’s testimony
on this point was clear, and it was confirmed by that of Am-
bassador Bennett. The marines involved in this incident were
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clearly agents of the United States, under U.S. command,
and acting in accordance with U.S. orders.

* DAMAGES

The issue of the amount of damages remains for disposi-
tion. In a case such as this, the award to the claimants suffi-
cient to compensate them for pain and suffering (past,
present and future) ; the effects of permanent disability; and
for the fact that their careers, which were clearly in the
ascendancy, have been permanently interrupted, would nor-
mally be within the province of a jury, and not subject to
precise and mathematical determination. This case is further
complicated by the fact that extensive early medical care was
afforded petitioners by defendant, by workmen’s compensa-
tion, and the fact that certain monetary losses were mitigated
by the enlightened attitude of their employer. The fact re-
mains, however, that the uncompensated damages to petition-
ers (as appears from their testimony, the medical testimony,
and the prognosis), remain grave and formidable.

The bill referred by the Congress (finding No. 2), speaks
specifically of the sum of $75,000 for Petitioner Kennedy,
and the sum of $50,000 to Petitioner Burt. However, the
referral in H.R. 1110 is plenary in its direction of consider-
ation of “negligence or other fault of the U.S. and/or equity
and good conscience and any other matters within the court’s
jurisdiction” under the enabling statute. The petition (find-
ing No. 4) “prays for an award of not less than Seventy-five
Thousand Dollars” for Mr. Kennedy, and “not less than Fifty
Thousand Dollars” for Mr. Burt. Following the trial and
introduction of all the proof, petitioners’ prayers for relief
were in effect amended to conform to the proof; and they have
asked for $125,000 for Mr. Kennedy and $85,000 for Mr.
Burt. A letter from petitioners’ counsel dated July 31, 1969,
following informal pretrial conferences with defendant’s
original counsel of record, reads in pertinent part as follows:

Amenities aside, Mr. Smith an ,
the following lineg, although Iaregegv}elat‘;ehaiﬁlre:li !;11?;1%
to re—’}la‘hrase its substance or form :

1. The Government does not argue that claimants
are necessarily limited to the amounts stated in the ref-

erence bill, simply because those amounts were so stated ;
the Government does, however, expect to argue that
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claimants are not entitled to any recovery, because they
assumed the risk of injury by entering the Dominican
Republic under the circumstances then existing.

2. The Government reserves the right to dlspute evi-
dence of claimants’ medical damages, because “perma-
nency and pain and suffering” are intangible and in-
determinate; the Government does not, however, ex-
pect to dis ute the facts of claimants’ injuries, hospitali-
zatxon, an(f the courses and histories of their treatments.

%* * *

Thls letter has been read to Mr. Smith before its de-
livery to you, and I understand him to be in general
agreement with it.

The enabling act under which this case was heard (hnd-
ing No. 1), directs the trial commissioner to determine, among
other things “ * * * the amount, if any, legally or equitably
due from the United States to the claimant[s].”

All of the foregoing considered, and considering the dam-
ages as would a jury, this trial commissioner has determined
that petitioners are entitled to at least the sums recited in
the aforementioned bill. Since introduction of the bill, their
condition has worsened, and there has intervened the fur-
ther ravages of inflation. It is believed, incidentally, that
petitioners heard medical testimony regarding their condi-
tion during the trial, as to which they were not previously
fully informed. They exhibited considerable distress, and
Mr. Burt was on one occasion obliged to leave the court-
room. :

In light of all of the foregoing, it is therefore- further
concluded that the amounts set forth in the bill should be
exceeded, if that is not precluded by the ‘wording of the
bill, and if authorized by the other considerations summar-
1zed above. The amounts set forth in the post trial brief might
not be deemed excessive ‘in the light of present-day jury
verdicts, but this is not a conventional tort action. Based
on all the proof on damages (findings Nos. 87 through 131),
it is further concluded that, if permissible, Petitioner Ken-
nedy should be awarded $100 000; and Petitioner Burt shou]d
be awarded $75,000.

O
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93p CONGRESS SENATE { - REPORT
2d Session ’ No. 93-1245

ALVIN V. BURT, JR., EILEEN WALLACE KENNEDY POPE,
AND DAVID DOUGLAS KENNEDY, A MINOR

OcCT0RER 8, 1974.—Ordered to be printed

Mr. EastranD, from the Committee on the Judiciary, /’;;_
’ submitted the following {

REPORT e

[To accompeny H.R. 6624]

The Committee on the J udicia_ry, to which was referred the bill
(H.R. 6624) for the relief of Alvin V. Burt, Jr., and the estate of
Douglas E. Kennedy, deceased, having considered the same, reports
favorably thereon and recommends that the bill do pass.

PURPOSE

The purpose of the proposed legislation, is to pay Alvin V. Burt, Jr.
$45482; Kileen Wallace Kennedy Pope, the widow of Douglas E.

Kennedy, deceased, $36,750; and the legal guardian of David Douglas

Kennedy, a minor, the son of Douglas E. Kennedy, deceased, $36,750.
The amounts paid as provided in the bill follow those recommended
in the opinion in a Congressional Reference case and would be
paid in full and final settlement of the claims of the named individuals
based upon the injuries and related disabilities and damages suffered
by Alvin V. Burt and the late Douglas E. Kennedy on or about May 6,
1965, and thereafter as the result of wounds caused by gunfire from a
United States checkpoint in Santo Domingo, Dominican Republie,
manned by United States Marines.

STATEMENT

The facts of the case as contained in the departmental report are
as follows: . :
On May 21, 1968, the House of Representatives passed the House
Resolution, H. Res. 1110 referring the private bill, HL.R. 9752, to the
Chief Commissioner of the Court of Claims as a Congressional Refer-
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ence case as provided in sections.1492 and 2509 of title 28, United
States Code. The Opinion in that case was filed November 16, 1972
and provides the basis for the provisions of H.R. 6624 2s amended by
the Committee, The Opinion in the Congressional Reference case and
the accompanying Findings of Fact are set out following this report
and made a part of this report.

In 1982, Mr. Alvin V. Burt was the Latin American Editor of the
Miami Herald. Mr. Douglas E. Kennedy was the Chief Photographer
of the Miami Herald. On May 3, 1965, Mr. Kennedy and Mr. Burt
took a commercial airliner to San Juan, Puerto Rico, and the next
day were flown to Santo Domingo on a U.S. Navy plane. They
traveled to the Dominican Republic as newsmen to cover the civil
strife in that Country. As is noted in the Opinion, by May 5, 1965 the
United States Army and Marine Forces assigned to the area were per-
forming a peace-keeping role and, as a part of those efforts, were
maintaining a zone of neutrality which had been established to sepa-
rate two contending local groups. It was at one of the checkpoints
established to eontrol passage through the neutral zone that the trag-
edy referred to in this bill oceurred. The Opinion in the Congressional
Reference case noted that the United States endeavored to encourage
broad press coverage and to assist newsmen in such matters as trans-
portation and services after artival. Newsmen were advised by United
States diplomatic and military personnel that accredited press repre-
sentatives would be passed through -checkpoints upon showing
credentials.

Mr. Kennedy and Mr. Burt rented a'car on May 6, 1065 and drove
through a checkpoint into the so-called: #rebel” zone. They returned
along a waterfront avenue toward another checkpoint designed Check-
point Alpha. This was a pedestrian checkpoint %‘))loocked by a tank and
an armoured vehicle. This car which was marked with the word
“PRENSA?”, the Spanish word for “press”, approached slowly. The
Marine officer in charge of the checkpoint ordered a Spanish speaking
corporal forward to halt the car: The driver of the car complied with
his hand signal to stop some 25 to 30 meters away from the blockade.
The Corporal called for the occupants to get out, but this request was
not immediately complied with.: A fter'several minutes, the Dominican
driver opened his door and began to get out. At this point, there were
several rounds of rifle fire fromthe area beyond the claimants’ car.
At this, the driver slamimed: his door, the car accelerated violently in
reverse, and at this peint the Marines opened fire on the car. Both
Alvin V. Burt, Jr. and Douglas E. Kennedy were badly wounded and
the injuries they sustained were those for which compensation would
be paid as provided in thisbill. .© . -

The opinion in the Congressional Reference case details the basis
for the amounts recommended. It is pointed out that the pain and suf-
fering experienced initially by.each elaimant was severe. Even with
superior medical care and treatment, it was pointed out that some
pain and discomfort persistéd and with respect to Mr. Burt will con-
tinue for an indefinite period. Each claimant received multiple wounds
from maching gin fire. ’M;_r‘.’meinéd‘y was hit in the head and left leg
and was more seriqusly’ ifijured than Mr. Burt. Each had multiple
metal fragmeiits-ifi their bodies’ ffom the bullets and each required
multiple surgical procedures to repair damage to bones, nerves and
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other tissues. After hospitalization, Mr. Burt returned to werk part
time in August 1965 and Mr. Kennedy returned to work in the sum-
mer of 1966. Douglas E. Kennedy died in Canada on November 10,
1971, but the Opinion states that there is no evidence that his death
was directly or indirectly caused by the gunshot wounds he received.

The Opinion examines the question of impaired earnin%lability and
other elements which bear upon the right to recovery. Each individual
was forced to make changes in his occupation as a result of the injury
sustained on May 6, 1965. The recommendations in the Opinion were

based upon the following recapitulation and assignment of values:
Recapitulation and assignﬂw}zt of values

Douglas E. Kennedy ! -
(1) Pain and suffering from May 6, 1965 to Nov. 10,1971 _.________ - $25, 000

(2) Physical disability from May 6, 1965 to Nov, 10, 1971 20, 000
(3) Lost earnings due to decreased earnings capacity (6.5 years at :
$2,500 per annum) : 6, 250
Total : R 61, 250
20 percent adjustment for inflation® — 12, 250
Total .. e e e e e e 78, 500
’ S

Alvin V. Burt:
(1) Pain and suffering from May 6, 1985 to Aug. 31,1972 e 10, 000
Future ; at $250 per annum for 28.67 years v 7,168
(2) Physical disability from May 6, 1965 to Aug. 31, 1972 e 5, 000
Future : at $200 per annum for 28.67 years e 5, 734
(8) Future medical expenses 10, 000
Total . . - 37,902
20 percent adjustment for inflation* 7,580
Total - 45,482

*During period from May 6; 1965, to August 1972,

On the basis of the reasons stated in the Opinion, the Review Panel
of Commissioners concluded that the claimants had established that
the United States has a moral obligation to recognize the claims of the
two newspapermen. The basis for this conclusion is detailed in the
Opinion which is appended to this report. In essence, the Opinion held
that considerations bearing on the “sovereign honor and good con-
science” of the United States dictate an.obligation to compensate the
persons injured in this incident. It was pointed out that Mr. Burt and
Mr. Kennedy were present in the Dominican Republic to observe and
report the events transpiring there and their presence was directly
attributable to the encouragement and even the logistical support of
the United States Government. Asto the actions of the Marines, the
Opinion stated that the Marine gunfire that caused serious injuries
to these two men was an unquestionably tragic occurrence that, with
the benefit of hindsight, was unwarranted. As was noted in the con-
currin% opinion, the facts of the case make it clear that the start of
firing by the Marine guard involved a collapse of discipline and a loss
of command control that was not warranted by the circumstances.
While the Marine guard’s actions may not have met the tests of action-
able negligence as required in a court of law, it is also clear that these
men would not have sustained multiple wounds and injuries had the
chain of comimand maintained control.
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The Opinién found that the amount due to the estate of Douglag E.
Kennedy was $73.500, and that the sum: dué Alvin V. Burt is $45,482.
The committee was advised that Deuglas E. Kennedy was survived
by his widow and a son, David Douglas Kennedy, who was born
May- 11, 1969. The committee has reeommended that the bill be
amended to provide for one-half of the $78,500, or:$36,750, to be paid
to the widow and the ‘other half. or $36,750, to the legal guardian of
the miner son, David Douglas Kennedy, for the use and benefit of the
said-David Douvglas Kennedy. - L N T
" The committeeagrees that the facts and circumstinees provide the
basis of an obligation on the part of the United States to compensate
the individuals named in the amended bill-in the amounts stated
therein, This is an obligation based upon broad moral principles of
right and justiee. It -is tecomimended that the amended bill.-be con-
sidered favorably. -~ . . . o

The committee has been advised that an attorney has rendered serv-
ices in connection with this matter. Accordingly, the bill carries the
customary limitation on attorney’s fees. - Beey

- Berore THE CHIEF COMMISSIONER 0F THE UNITED STA@S
e Corrr or Cramms 7 7
~In Congressional Reference Case No. 2-68 -

- (Filed Nov. 16, 1972)" .+

Alvin V. Burt, Jr.; and Eileen Wallace Kennedy, executviz of the
estate of Douglas . Kennedy, deceased, v. The United States

Rerorr 1o THE UNITED StaTES HOUSE OF REPRESENTATIVES

Peter L. Nimkoff, attorney of record, for claimants.
George M. Beasely, I11, with whom was Assistant Attorney General
Harlington Wood,Jr., for respondent. -

Before Frercmer, Presiding Coimmissioner of the Review Panel,
WiLsi and HarginNs, Commissioners. . ;
) ""'-""_"“"“'?. '

OpiNTON.

By the Review Pahnel: By H. Res 1110 of the 90th Congress, the
United States House of Representatives on May 21, 1968, referred
H.R. 9752, a bill fot the relief of Douglgs E. Kennedy * and Alvin B.?

1 Clainant Kennedy dled Nov. 16, 1971, Hiz widow and sole executrix, Eileen, has been
duly. substituted as, claimant on- decedent’s behalf. Any compensation te be paid to
Douglas E. Kennedy will be for the benefit of his estate. In discussion herein, Kennedy
will%e peferfed to ay the claimart, : . - :

5 The record in this proceeding shows that elaimant Burt’s middle initial is “V" rather

than “B.”
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Buart, Junior; to the Chief Commissioner of the United States Court
of Claims, pursuant to 28 U.S.C. § 1492 (1964) and 28 U.S.C. § 2509
(19658, Supp. IV}). The Chief Commissioner referred the case to
Commissioner Louis Spector. for proceedings in accordance with the
rules, and designated a review panel to ¢onsider the trial commis-
sioner’s report on the merits of claimants’ right to receive compensa-
tion for injuries sustained on May 6, 1965 in Santo Domingo, Domini-
can Republic, when they were wounded by gunfire from United States
Marines while on assignment for their employer, the Miami Herald,
covering the civil insurection then oceurring in that country.

The resolution here involved is unique in 1ts special directions as to
the standards by which claimants’ demands are to be evaluated. Thus,
in addition to application of the statutory criteria of “* * * whether
the demand is a legal or equitable ¢laim of a gratuity, * * 7 [28 U.5.C.
§ 2509 (¢) | H. Res; 1110 prescribegthat: - : . . o

- In the consideration of H.R. 9752 the Chief Comumissioner shall

consider *-* * negligence or other fault of the U.S. and/or
equity and good conscience and any other matter within the court’s
jurisdiction. { Emphasis added.] ' o

The quoted language was added to the resolution, as introduced
and later reported favorably by the Judiciary Committée, by a floor
amendment offered--without accompanying explanation. 114 Cong.
Rec., Part 11, P. 14212, - L . :
On May 18, 1971, following a trial and briefing by the parties, Com-
missioner Spector issued an opinion accompanied by 112 pages of
findings. He conchided that in “good conseience” the claimants. were
entitled to recompense in the amount of $100,000 for Mr, Kennedy and
$75,000 for Mr. Burt. L e ' . _

On July 9, 1971, after noting its intention to except to the com-
missioner’s report, respondent moved to reopen proof in order to ad-
duce the facts pertaining to claimant Kennedy’s then-current physieal
condition. The motion. was allowed by the review. panel's order of
August 6, 1971, reopening proof and remanding the cause to the trial
commissioner for further proceedings. On November 10, 1971, Mr.
Kennedy died from what medical records subsequently adduced: by re-
spondent revealed were causes unconnected with the injuries on which
tge present claim is predicated. On March 24, 1972, the trial commis-
sioner ‘issued a supplemental opinion reaffirming all findings and
recommendations previously rendered. o

Though we hold that the claimants have neither a legal nor equi-
table claim within the meaning of 28 U.S.C. §2509(¢), we agree with
the trial commissioner that their demands are compensable (albeit-
in lesser amounts and for somewhat different reéasons than he adopted)
under the more liberal “good conscience” standard added specially to
the resolution referring this entire matter here for evaluation.

We find ourselves unable to affirm several of the trial commissioner’s
conclusions in addition to those dealing with the amounts of recom-
pense properly due claimants, viz, that the Marines were negligent
in shooting at the car occupied by claimants, that in traveling in the
so-called rebel area of Santo Domingo claimants did not assume the
risk of being shot at and, finally, that in failing to dismount from their
antomiobile when challenged at thé ¢heckpoint or to otherwise identify

1
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themselves to the Marine sentry statiened:there, claimants were not
contributorily negligent in respect: to the shooting that followed.

Despite our inability to endorse the foregoing conclusions, we are
in general agreement with the trial commissioner’s comprehensive find-
ings of evidentiary fact.® Therefore, while we specify in this opinion

those facts that we deem essential to our recommendation, we append
the trial commissioner’s report as Appendix A for its in-depth pres-
entation of background information and for such other matters as
interested persons may care to peruse. ‘

In April 1965, a civil upheaval occurred in the Dominican Republic
in the form of an armed contest between two competing groups for
control of that country’s government. On April 28, 400 U.S. Marines
were dispatched to Santo Domingo to protect American residents
there and to safeguard the evacuation of many of them. '

By May 5 the United States and Marine forces assigned to the area
had increased to approximately 16,000 and had incurred 10 fatalities
and 67 other casualties in performing the peace-keeping role that our
Government had undertaken. The great increase in the military con-
tingent’s size reflected the enlargement of its mission from that of
merely safeguarding American residents to maintaining the integrity
of a zone of neutrality that was established to separate the two con-
tending local groups and was progressively inereased in size. It was
at one of the checkpoints established to control passage through the
neutral zome that the tragedy underlying the present reference
occurred. -

Happening, as it did, in the wake of the ill-fated United States
venture in Cuba, the American-involvement in the Dominican situa-
tion was the subject of considerable public and political debate and
controversy. In these circumstances the record reflects, and the trial
commissioner found, that the official policy of the United States Gov-
ernment was that of encouraging broad press coverage and investiga-
tion in order to promote the fullest possible public exposition of the
realities of the situation to which it had committed its military might.
Such a policy also tended to effectively dispel any adverse inferences
of news suppression or concealment on the part of the United States.

In furtherance of the above policy, the United States Navy supplied
press representatives with in-bound air transportation and lent its
services and facilities to' their working needs after their arrival in
Santo Domingo.

Claimants arrived in Santo Domingo by Navy plane from Puerto
Rico on May 4 and proceeded to a downtown hotel, Embajador, where
‘the transient members of the press and visiting United States diplo-
matic and military officials were quartered. It was at this hotel that
regular press briefings were held by United States officials and news
bulletins released. -

Although the two disputing factions had informally agreed to a
cease-fire on April 30, gunfire, principally from rebel snipers, was still

s Claimants err in contending that this court’s Rule 147(b) reguires affirmance of a
trial commissioner’s factual determinations unless theg are found to he “clearly arroneous.”
C¢f1. Rule 52(a), Fed. R. Cly. P, Though Rule 147(b) in terms accords presumptive
correctndss to.tfxe. trial commissioner’s findings of fact, such findings will only be adopted
on review if supported bg a preponderance of the evidence. Hebah v. United States, 197
Ct. CL-729, 753, 488 F. 2d 606, 710, cert. denied 10/13/72; Willett v. United States, 186
Ct. CL. 775, 785, 78788, 406 F. 24 1346, 1352-53 (1969) ; Miller v. United States, 168
Ct. Cl. 498, 501, 399 F. 2d 661, 662 (1964). .
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prevalent in the city on May 4 and 5 and the press corps, including
claimants, was generally aware of that fact.

On May 5 claimants reconnoitered the city. Mr. Kennedy, the pho-
tographer, concentrated on taking pictures of newsworthy items while
Mr. Burt, the writer, interviewed various Dominican insurgents and
Marine personnel in order to gather material for articles and dis-
patches. Among the Marines that Mr. Burt visited with that afternoon
at checkpoint Alpha was Corporal Gandia, who the following day was
to be the sentry who challenged claimants’ passage at the same check-
point immediately prior to the tragic shooting that ensued.

By prior invitation, the claimants went to the United States Em-
bassy on the morning of May 6, where they met with Ambasasdor
Bennett and reviewed his assessment of the prevailing situation and
its probable aftermath. Claimants told him of their prior day’s visit
to the rebel zone and of their desire to return there to obtain more pic-
tures and material for news dispatches. Thus, they asked the Ambas-
sador whether they should anticipate any difficulty, en route to and
from the rebel zone, in gaining clearance through the checkpoints con-
trolled by the Military. He replied that they should have no clearance
problems since they both had proper Defense Department credentials.
Since the American Military Commander, General Palmer, was in
the embassy at the time, Ambassador Bennett referred claimants’ ques-
tion concerning checkpoint clearance to him and he confirmed the
Ambassador’s advice, stating that orders had been issued to the effect
that all accredited press representatives were to be permitted check-
point ingress and egress upon presentation of their creditentials.

In sum, the attitude of both the Ambassador and the Military Com-
mander reflected the United States Government’s freedom of informa-
tion policy under which no limitations were placed on the freedom
of bona fide press representatives to personally observe and freely in-
vestigate all aspects of the events then transpiring in Santo Domingo.
In expressly confirming this latitude of movement for the press in
their discussions with claimants, the United States officials said noth-
ing that could be reasonably construed as either discounting the degree
of personal risk involved for these exercising such mobility or imply-
ing that the United States would underwrite such consequences as
might materialize from those risks. In fact, all concerned were well
aware that the carrying of arms was still much in evidence in the city
and the incidence of rebel sniper activity not infrequent.

After their discussion with the Ambassador and General Palmer,
claimants left the embassy in a rented car with a Dominican driver and
{)roceeded without incident through a vehicular checkpoint to George

Washington Avenue, a waterfront, palm-lined boulevard where Mr.
Kennedy was interested in photographing a ship that was burning
nearby. After this had been done, they returned to their car and con-
tinued along the avenue towards the George Washington Monument,
an edifice similar to the one in Washington, D.C. As they approached
the monument, they found the street obstructed by two burned auto-
mobiles placed there by the rebels to form a blockade. They stopped
and got out of the car. While Mr. Kennedy was taking more pictures,
Mr. Burt struck up a conversation with a Dominican Red Cross worker
and another national who were on the scene. Both were dressed in olive
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drab clothing and the latter was carrying a rifle. The Marine sentries
stationed down the Avenue at Checkpoint Alpha, located at the inter-
section of the Avenue and Pasteur Street, were observing the meeting
between claimants and the Dominicans. After some conversation, the
Dominican Red Cross worker directed Burt’s attention to a rifle-
bearing sniper on the roof of a nearby building and recommended that
claimants leave the area for their own safety. They thereupon returned
to their hired car and drove off in the direction from which they had
come. Thus, they were driving toward Checkpoint Alpha where Mr.
Burt had talked at some length with the Marine personnel on duty the
preceding afternoon. Alpha was a pedestrian, not a vehicular check-
point. Vehicle passage was blocke£ by a tank and armored vehicle
parked nose-to-nose in order to form a blockade across the roadway.

The sentry detail was under the command of a Marine lieutenant:
As claimants’ car inoved slowly down the avenue toward the Marine
blockade, the lieutenant-in-charge ordered Corperal Gandis, a mem-
ber.of the sentry detail who was fluent in both Spanish and English. to
move forward and halt the car before it reached the blockade. Gandia,
accompanied by several rifle-bearing Dominican nationals, followed
the order and the car complied with his hand signal to stop some 25-30
meters away from the blockade. Standing 10-20 feet from the car, the
corporal, in both English and Spanish repeatedly éalled for the ocen-
pants to get out. On its windshield the otherwise unmarked car carried
the word “PRENSA” (Press) lettered in tape some 5-7 inches in
height. The weather was clear and sunny and whether because of glare
or other reasons, the uncontradicted evidénes is to the effect that in fact
neither Corporal Gandia nor any other member of 'the Marine detail
saw the “PRENSA” marking on the windshield: In any event, claim-
ants neither got out of the car nor called out to identify themselves:
this notwithstanding that Mr. Burt acknowledged that he recognized
Corporal Gandia as one of the Marines with whom he had spent con-
siderable time talking at the same checkpoint the day before. After
several minutes of this apparent impasse, the Dominican driver opened
his door and began to get out. At that point the Marines received sev-
eral rounds of rifle fire that originated from somewhere behind claim-
ants’ car. Concurrent with this development the driver slammed his
door and the car accelerated violently in reverse in something of a ca-
reening moveinent, When this happened, the Marines opened fire on
the car. They did this not on orders but as a reflex action to the almost
simultaneous occurrénce of the sniper fire directed at them and the
violent movement of the car, It was this Marine gunfire, nnquestion-
ably tragic and, with the benefit of hindsight, unwarranted, that in-
flicted the injuries underlying the present reference. . :

It is undisputed that the specific provisions of the Federal Tort
Claims Act, excluding from the Government’s waiver of immunity. as-
sault and battery claims (other than for accidental discharge of a fire-
arm) as well as claims arising in a foreign country,* deprive claimants
of any legal basis for recovery within the meaning of that standard as
contained in 28. U.S.C. § 2509(c). . -

28 TUR.C. § 2680 (h) and (k).
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Moreover, as already indieated, it must be concluded that claimants
are without an “equitable” clatm, as comprehended by the same
provision. -

It is well settled that “equity” as a test of governmental obligation
in the context of congressional'reference legislation conditions liability
on the existence of some unjustified act or omission resulting in the
injury for which redress is sought. B Amusement ('o. v. United States,
148 Ct. CL. 337, 342, 180 F. Supp. 386, 390 (1960); Webbd v. United
States, 192 Ct. Cl. 925, 932 (1970) ; Kochendorfer v. United States,
193 Ct. CL 1045, 1055 (1970). In short, the test has been stated in terms
of whether the claim in question would be recoverable against a pri-
vate party. Armiger v. United States, 168 Ct. Cl. 379, 384, 339 ¥.2d
625, 628 (1964). For present purposes, then, “equity” means that in the
circumstances under consideration the Government would be legally
liable but for one or more extra-meritorious defenses that accrue to it
by virtue of its sovereign status, Though Burkhardt y. United States,
113 Ct. C). 658, 84 F. Supp. 553 (1949), includes some general language
referring to an “equitable claim” ag a nonjuridical concept founded
on broad moral principles, the holding of the case is based squarely on
a finding of fault that would have been redressable at law if perpe-
trated by a private party. Speaking of the claimants as downstream
riparian owners whose property was damaged by an elevation of water
level caused by the erection of an upstream Government dam,-the
court observed: “It must be conceded that had they [claimants] been
so deprived of their property by private individuals not holding a
dominant easement entitling them to raise the water level, they would
have been entitled to compensatory damages for such taking in a
court of law,” 113 Ct. CL at 668, 84 F. Supp. at 559. .

Where, as here, the governmental act complained of is tortious in
character, the twofold test of “equity” in the congressional reference
sense has been stated in the following terms:

(1) Was the alleged “act or omission of * * * [the] employee
of the Government * * * within the scope of his office or employ-
ment”? ‘ '

~(2) If so, was that act or omission “negligent or wrongful”?
[ Armiger, supra, 168 Ct. CL at 385, 339 F.2d at 628.]

Assessed by these standards, the evidence in the present record falls
short of establishing an equitable claim under 28 U.S.C. § 2509(c). .

The extreme tragedy of the consequences of the Marines’ acts can-
not be permitted to obscure the merits of the question of whether those
acts amounted to negligence, Though the trial commissioner seemed to
find that the Marines were receiving sniper fire immediately prior to
their opening fire on claimants’ car as it moved violently in reverse, he
concluded that the Marines’ response would only have been reasonable
if the incoming fire had emanated from the car.® Deliberating long
after the fact and from the vantage point of a Washington courthouse,
we are unable to impose such strict standards of acuity and selectivity
on Marines on foreign soil, policing a civil insurrection frequently
typified by sniper fire and destructive violence, who were being sub-
jected to sniper bullets at the time. There must be a realistic recogni-

© Appendix A, finding S4D.

S. Rept. 93-1245——2



10

tion of the contextual climate. Brown v. United States, 256 7.8, 335,
343 (1921); Greenstone, Liability of Police Officers For Misuse of
Their Weapons, 16.CLEV.-MAR. L. REV. 397 (1967). Given that
recognition, it cannot responsibly be said that the Marines reacted un-
reasonably in opening fire on the car occupied by claimants.

Moreover, claimants’ own version of the facts leading up to the
tragic shooting persuasively suggests that their own negligence con-
tributed to the injury that followed. Thus, Mr. Burt candidly acknowl-
edged, and the trial commissioner found,® that he recognized the
Marine sentry who halted the taxi as the same Marine with whom he
had spoken at length the day before. With this awareness, Burt’s
unexplained failure to call out and identify himself and Mr. Kennedy
seems hardly excusable. .

Finally, it is far from clear that in pursuing their professions in the
face of the known hazard of sniper activity, claimants did not assume
the risk of personal injury, not only from rebel sniper fire but from
any other action that such fire might precipitate in the atmosphere
that prevailed. : o ’

Claimants knowingly placed themselves in a position of peril.
Journeys into a no-man’s-land during a cease-fire in the circumstances
of this case could reasonably be expected to involve the danger that an
incident such as occurred could result.
~ As noted at the outset herein, the instant reference resolution was
not limited to an analysis of claimant’s demands according to the cri-
teria of 28 U.S.C. § 2609 (c). In terms, we are called upon, in addition,
to determine whether in “good conscience” the claimants should be
compensated, B, ‘ '
.~ We conclude that the supplementary criterion of “good conscience”
invokes a standard far more liberal than those defining a “legal” or
“equitable” claim. It is simply whether it can be reasonably said that
the nation owes claimants a debt based upon considerations of a moral
or merely honorary nature, such as are binding on the conscience or the
honor of an individual, although the debt could obtain no recognition
n a court of law. Just as in United States v. Realty Co., 163 U.S. 427,
440 (1896), where the Court applied that broader standard to uphold
Qongress power to appropriate money for the payment of sugar boun-
ties to persons who reasonably: relied on their eligibility to receive
them, even though the legislation authorizing the bounties may have
been unconstitutional, there cati be no question as to the sufficiency of
the evidence in the present record to justify Congress’ awarding rea-
sonable compensation to the elaimants on the premise of broad moral
considerations. Thus, it cannot be seriously questioned that claimants’
presence in the Dominican Republic to observe and report the events
transpiring there was directly attributable to the encouragement and
even the logistical support of our Government in its desire for com-
plete coverage of the situation by independent news representatives.
There is no reason to assume that without that governmental encour-
agement and support, claimants would have been able even to gain
entry into the Dominican Republic, to say nothing of being at the
particular spot where tragedy befell them. =

There remains a determination of the amount of compensation to
be paid claimants under traditional juridical standards eveloped to

¢ 1d., finding 44.
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measure damages in tort actions. These standards require, once the
obligation of the United States is recognized, pecuniary compensation
for actual injuries sustained, when shown with reasonable clarity,
which are the direct, natural and proximate consequences of the ac-
tions by the United States.  ~ ) .

Although claimants’ injuries were sustained on foreign soil, there
are a number of reasons that make it appropriate to apply the prin-
ciples of the law of damages that are accepted generally in the United
States.

Traditionally, the measures of damages has been considered to be
a procedural matter to be resolved by the law of the forum rather than
by the law of the place where the injury occurred. Moreover, this case
involves a proceeding against the United States that arises out of a
foreign incident involving United States citizens, a proceeding whose
nature is neither legal nor equitable in the normal sense. The obligation
of the United States flows from considerations of good conscience and
morality, not from any legal or equitable rights of an enforceable,
juridical variety. As previously indicated, if private parties only
were involved in the instant situation, claimants would have no sub-
stantive right to a recovery of any compensation at all. Finally, the
T.S. Marines involved in this incident were not involved in “combatant
activities” in the generally understood sense of engagement with an
enemy, either in assault or in defense against attack. The military
action involved in this case was to maintain a safety zone in a foreign
country in cennection with a local altercation in order to protect
American lives and property.’ : v

The death of Douglas E. Kennedy in Canada on November 10, 1971,
has no bearing on the choice of law to be applied in the measurement
of compensation. There is no evidence that Mr. Kennedy’s death was
directly or indirectly caused by the gunshot wounds he received in the
Dominican Republic in 1965. Hospital records and other documeénts
were offered by respondent on November 29, 1971, in support of a pro-
vosed stipulation with regard to the cause of Mr. Kennedy’s terminal
illness. Although the proposed stipulation was not accepted, the proof
offered, which 1s relevant and admissible, would support the conclusion
that, in fact, there was no causal connection between Douglas Ken-
nedy’s gunshot wounds and his subsequent death.® o

United States law provides no exact standard to measure damages
in personal injury cases. The amount awarded is, in' theory, to substi-
tute a pecuniary compensation for the loss, suffering and injury sus-
tained. Necessarily the particular facts and circumstances involved are
controlling. Under generally accepted legal principles developed in
the United States, claimants’ compensation for the injuries sustained
on May 6, 1965, should be determined from consideration of the follow-
ing elements:

1. Impairment of earning ability, which includes lost time prior
to trial and decision and probable lost time and decreased earn-
ings capacity in the future, Where decreased earnings capacity
is permanent, recovery is normally allowed on the basis of life

v1d., ﬁndings 7 and &

8 Claimants’ counsel in “Petitioners’ Memorandum in Opposition to the Government’s
Application to Re-Open,” filed Mar. 14, 1972, conceded: “The new faeci, i.e., Kennedy's
death, means ouly this: Some 6 years affer he was gunned down by the Marines’ machine
guns, af(ter his body, his health, and his career were ruined, he died of an unrelated
cause.” (p. B,
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expectancy prior to injury. When death occurs before trial from
causes other than the injury, damages for impaired earnings
capacity are limited to those sustained prior to death, and are
not based on life expectancy prior to injury.’

2. Value of medical services made necessary as a result of the
injuries, which includes incurred expense and probable expendi-
tures in the future. ; ‘

3. Pain and suffering, which consists of two separate but related
elements. Although adequate definition is not readily accom-
plished, in general, pain is a sensation in the nervous system that
results from initial physical impact, and its continuation in the
future. Suffering is the apprehension or recognition of the dis-
tress of pain. Recovery may include compensation for the initial
pain and suffering, subsequent pain and suffering incident to re-
lated surgery or other medical treatment, and pain and suffering
reasonably certain to be experienced in the future. Compensation
for future pain and suffering is based upon probable life expec-
tancy in the injured condition, and terminates at death. No fixed
standard measures compensation for pain and suffering. In any
given case, the amount that should be allowed for pain and suffer-
ing is the amount, in addition to other damage items, that in con-
sideration of all the circumstances, is a reasonable allowance for
the pain and suffering necessarily endured or to be endured. The
amount should be fair, reasonable, and free from sentimental
standards.

_ 4. Miscellaneous elements eligible for consideration in fixing peti-
tioners’ compensation may include increased costs of living or dimin-
ished purchasing power of money, and permanent interruption of
career and enforceg change of occupation.

Variations in the value of the claimants’ demands at various stages
of this proceeding demonstrate the subjective differences and the diffi-
culties 1n fixing compensation when pain and suffering necessarily is a
major element. H.R. 9752 (90th Cong., 1st Sess.), the original claim,
sought an appropriation of $75,000 to compensate Douglas E. Kennedy,
and $50,000 for Alvin V. Burt.® In this court, the petition seeks “not

23; 2(21 9%1:;1) Jur. 2d Damages § 92; Rogers v. Thompson, 364 Mo. 605, 265 S.W. 24 282,
These amounts were supported by the claimants at the Subrommittee hearing on
February 8, 1968. Schredules submitted to the Subcommnittee after the hearing allocated the
claim as follows . 4 : )
ALVIN V. BURT, JR.:
Earnings loss— : .
‘e A, Freelance—$1,000 per year for 25 years.
B, Limitation to present position.
Permanent disability—
.. (A, .18% physical.
B. Mental, .
- ' Pain and suffering— .
A. Continuing and permanent,
. B. Future medical treatment (hip operation).
- Total claim—3850,000. Co ’
DOUGLAS E. KENNEDY : . . ]
© Earnings logg—. S T
A, Freslance—$3,000 p{ir,;:ear for 25 years,
B. Timitation to present position,
Permanent dispbility— . ’
509 physical.
Pain and suffering—
A. Continuing and permanent,
- B. Future medieal treatment.
Total claim-—§75,000. o
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less than” $75,000 “plus those sums of interest, costs, and fees which in
good conscience the United States Government should bear” for
Douglas E. Kennedy, and not less than $50,000, with similar additions;
for Alvin V. Burt.* After trial, claimants requested $125,000 for
Douglas Kennedy and $85,000 for Alvin Burt.,”® The trial commis-
sioner, in his May 18, 1971 Opinion, concluded that “if permissible,
Petitioner Kennedy should be awarded $100,000; and Petitioner Burt
should be awarded $75,000.” The trial commissioner on March 24, 1972,
in his Supplemental Opinion “reiterated and reaffirmed n all respects”
the recommendations to Congress contained in the original opinion.
(laimants urged acceptance of the trial commissioner’s recommen-
dation.

Amounts claimed in the original bill in Congress, or at various
stages of the proceedings in congressional reference cases, under the
enabling legislation, are not limitations on the amount, if any, of com-
pensation that may be recommended by the trial commissioner or by
the review panel, after consideration of all the facts and argument.
The trial commissioner is directed to submit conclusions sufficient to
inform Congress “* * * the amount, if any, legally or equitably due
from the United States to the claimant.” ** The review panel “ * ¥ * by
majority vote, shall adopt or modify the findings or the conclusions of
the trial commissioner.” * The review panel’s report is submitted to
the Chief Commissioner for transmission to Congress for such disposi-
tion as may be appropriate. : ' '

The trial commissioner’s findings of fact relative to claimant’s proof
of damages are set forth in findings 87 through 131 of his May 18, 1971
‘Opinion, reproduced as Appendix A. We have applied these findings
of fact, together with additional evidentiary materials cited above, in
considering the various elements determinative of claimants’ compens-
able damages. Our conclusions derive from the following factors and
analysis: : S L
| IMPAIRMENT OF EARNING ABILITY

Claimants’ employer, the Miami Herald, kept both of them on the
payroll during their recuperation and guaranteed continuing employ-
ment, provided that they work to the best of their ability. Claimant
Burt left the Herald to undertake a newspaper venture in Georgia
that was unsuccessful, and he returned to the Herald as'an editorial
writer. His salary at the time of trial was more than he received as
Latin American Affairs Editor. Claimant Kennedy returned to the
Herald to his former position as chief photographer. Both received
workmen’s compensation benefits during hospitalization. These bene-
fits included lump sum payments of $2,200 for Mr, Burt and $6,700
for Mr. Kennedy.”® Accordingly, neither claiment is eligible for com-
‘pensation for lost time frout his regular employment, ' R

With respect to the element of decreased earnings capacity, both
claimants experienced impairment of upward mobility in their careers

u At trial, Mr. Burt testified in support of the amount sought in the petitiom and
emphasized the pain and sufferingelemment, .~ . . B .

iz Petitioners’ Proposed Findings of Fact, June 25, 1970. No. 19, p. §; Petitioners’
Reply Brief to the Commissioner, September 25, 1870, p. 19. !

598 U.8.C. § 2508(e).

1428 U.8,C. § 2509(d).
15 Appendix A, findings 103, 118 and 130.
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and permanent changes in their ‘occiipations.’® Mr. Kennedy’s eligi-
bility for compensation in this regard is limited to the reasonable
amounts lost during the 6.5-year period from the date of the accident
to his death. One source of income lost was his capacity for “freelance”
work, which prior to 1965 had amounted to $2,000 to $3,000 per year.?”

Mr. Burt was 37 years of age at the time of the incident, and had
a total life expectancy of 34.88 years.'® His work-life expectancy to
age 65 was 28 years. In addition to his newspaper employment, Mr.
Burt had supplemental income from freelance writings of approxi-
mately $1,000 per year.” These earnings however admittedly were
speculative.®

VALUE OF MEDICAL SERVICES

Both claimants received extensive medical treatment and care from
United facilities without charge. It is unquestioned that the medical
services provided to claimants have been of the highest quality avail-
able and that they received excellent care after military treatment
started in the field. No estimate of the total value of the medical serv-
ices provided by the United States has been made. The extent of those
services is described in Appendix A, findings 104 (Dr. Hall), 107-108
(Mr. Burt), and 111-118 (Mr. Kennedy).

In addition to the services provided in United States facilities,
workmen’s compensation benefits to claimants have included payments
for medical care obtained from sources other than facilities of the
United States.?

Claimants’ demands, other than for anticipated future expenses, do
not include requests for the value of medical services. The costs of
Mr. Kennedy’s terminal illness, from the evidence available, are not
attributable to the gunshot wounds he received in 1965. Mr. Burt’s
probable future medical expenses include an arthroplasty of his right
hip, estimated to cost approximately $5,000 to $6,000, in addition to

- continuing doctor’s evaluations at least three times a year. Such evalu-
ations are estimated to cost approximately $150 per year.**

PAIN AND SUFFERING

‘Beyond question, the pain and suffering experienced initially by
each claimant was severe. Even as ameliorated by the superior medical
care and treatment, some pain and discomfort persisted and, with
respect to Mr. Burt, will continue for the indefinite future. The inten-
sity .of the initial shock caused by the gunshot wounds, and claim-
ants’ continuing disability and apprehension are fully detailed in the
trial commissioner’s findings : Mr. Burt, findings 107-110, 120-122 and
1285 Mr. Kennedy, findings 111-117, 119, 124-125, and 129 (Appen-
dix A). Some of the facts relative to consideration of compensation
for pain and suffering are summarized.

18 1d,, finding 103.
- 1Ty, p. 158, .

32 Commissioner’s 1958 Standard Ordinary Mortality Table, 3 Am. Jur. Proof of Facts,
Damages (1971 Bupp.).

10 Appendix A, finding 103.

2T, p. 139,

21 Appendix A, finding 130,

2 Id,, indingg 104, 121,
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Each claimant received multiple wounds from machinegun fire.
Mr. Kennedy, with hits in the head and left leg, was more seriously
injured than Mr. Burt. Each had multiple mental fragments in their
bodies from the bullets and from the automobile. Some of the frag-
ments could not be removed safely. Each lost considerable quantities
of blood, and each required multiple surgical procedures to repair
damage to bone, nerves, and other tissues.

The initial firing period was extended and when it stopped there
was a considerable time in which the wounded men were apprehen-
give that the firing would start up again. First aid in the field was not
immediately available and there was considerable delay in evacua-
tion to a First Aid Station.® ,

After treatment at a First Aid Station, claimants were air evacuated
to the hospital ship Ralcigh. From the Raleigh, after extensive opera-
tions, they were transferred by air to Womack Army Hospital, Fort
Bragg, North Carolina. Mr. Burt was discharged from Womack Army
Hospital on June 15, 1965; Mr. Kennedy was transferred to Walter
Reed Hospital on May 22, 1965, and was ultimately discharged from
there on December 23, 1965. Mr. Burt returned to work part-time in
August 1965; Mr. Kennedy returned to work in the summer of 1966.2¢

Mr. Kennedy underwent two operations on the Roleigh to remove
metal fragments and to start repair of the sciatic nerve of his left leg.
Because of a fractured femur, his leg was placed in a full spica cast.
At Fort Bragg additional surgery was performed on the sciatic nerve.
At Walter Reed, two skin grafts and a sympathectomy to relieve pain
were performed, treatment was received for a bleeding stress ulcer,
and a full Jeg brace was fitted. After leaving Walter Reed he had con-
tinuous severe pain that could not be relieved.®

Mr. Burt underwent two operations on the Raleigh to remove metal
fragments. During his six-week stay at Fort Bragg he had a second
debridement, drainage and cast removal. He has 75 percent permanent
disabilig of the right leg, and 30 percent disability to his body as a
whole. He suffers severe pain after standing an hour, and unless re-
lieved will suffer effects for several days. He must take pain-killing
drugs daily.* Pain is expected to continue for the balance of his life.”
Mr. Burt’s life expectancy from the date of this opinion, at age 44, is
28.67 years. : '

OTHER ELEMENTS

The purchasing power of the dollar for consumer prices, accordin,
to the Bureau of Labor Statistics, Department of Labor, for 1965, h
a monthly average of $1.058; for 1970 the monthly average was $0.860,
a decline of $0.198,* The consumer price index was reported, by the
Bureau of Labor Statistics, for all items in 1965 at 94.5 and in 1970
at 116.3, an increase of 21.8 points.?® In August 1972, the purchasing
power of the dollar, for consumer prices, averaged $0.796, and the
consumer price index, for all items, was 125.7, :

= Id., findings 87 through 93,
3 Jd., finding 104.
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Each claimant had his career interrupted and permanéntly altered.
Each was forced to make changes in his occupation as a result of the
injuries sustained on May 6, 1965.%°

Recapitulation and assignment of values
Douglas E. Kennedy:

(1) Pain and suffering from May 6, 1963 to Nov. 10, 1971 ________ $253, 000
(2) Physical disability from May 6, 1965 to Nov. 10, 1971________ 20, 000
(3) Lost earnings due to decreased earnings capacity (6.5 years at
$2,500 Per ANIUIY oo e e e 16, 200
Total oo e 61, 250
209, adjustment for inflation®. ... 12, 250
TTOLAL e i e e e et e e e e _73 5§1
Alvin V. Burt: : ’
(1) Pain and suffering from May 6, 1965 to Aug. 81, 1972 ______ 10, 000
Future : at $250 per annum for 2867 years .-, 7, 168
{2) Physical disability from May 6, 1965 to Aug. 31, 1972 ______ . . 5, 000
Future: at $200 per annum for 2867 years. ... 5734
(;3) Future medical eXpenses_ . o e 10, 000
T R [ 37, 902
209, adjustment for inflation™ . e T: 580
POTAL oo et o o e e e e e 44, 4;35

*During period from May 6, 1985, to Aug. 1972,
ConcrusioN

For the reasons stated in the foregoing opinion, it is concluded that
claimants have established that the United States has a moral obliga-
tion with respect to-the claims in FLR. 9752, 90th Congress, 1st Sess.
This obligation flows from considerations of sovereign honor and
good conscience. Revision of the referred bill (H.R. 9752) so as to
provide the sum.of §73,500 for the Estate of Douglas E. Kennedy and
the sum of $45,482 for Alvin V. Burt would discharge the aforesaid
obligation of the United States and, therefore; would not constitute an
outright gratuity unsupported by moral justification. See, Pope v.
United States, 323 U.S. 1, 9-10 (1944). c

Harkins, Commvissioner : Coneurring in the result.

I concur in the payments recommended by the review panel. Two
parts of the opinioin, however, require a-change in emphasis and more
Eg‘gc;se fiel‘m_eatmn; "I‘}gef degree to which the Mayines share responsi-

ility for claimants’ injuries needs to be clarified, Whether the Govern-
ment’s ebligation to claimants i3 based on a legal-or equitable claim
or is in the nature of a gratuity needs to be more fully defined.
_ In my view, initiation of the firing that resulted in claimants’ in-
juries arese in a factual eomplex in which neither the Marines nor the
claimants are free from blame, Claimants property can be held to have
assumed the risk of such an incident as occurred, and by their own
negligence to have contributed to the cause of their own injuries. While
I concur that it cannot be said responsibly as a matter of law that the
Marines acted unreasonably in opening fire, the facts in this case are
clear that the start of firing by tﬁe Maring guard involved a coHapse
of discipine and a loss of command control that was not warranted by
the circumstances.

® Appendix A, findings 103, 108, 117,
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Tt is true that we have the benefits of hindsight and, as Mr. Justice
Holmes stated, “detached reflection cannot be demanded in the pres-
ence of an uplifted knife.” ! By the nature of things, however, judg-
ment in & case such as this must be made after the event in the light of
reconstituted facts and the results that followed. Although the Marine
guards’ actions may not meet the tests of actionable negligence as re-

uired in a court, claimants’ injuries would not have resulted had the
chain of command maintained control. No order was given to open
fire at checkpoint “Alpha.”* Loss of command control over combat
troops in these circumstances, in addition to the other factors cited by
the review panel, such as Government encouragement and support for
independent news coverage, warrants concern by the Congress for
these claims.

I do not believe that the review panel’s responsibility to define the
Government’s obligation to-the claimants is determined by the addi-
tion as a floor amendment of the phrase “good conscience” to H. Res.
1110. The review panel’s obligation in a congressional reference case
is founded on statutory law.® The addition of supplementary language
by one body of Congress at the time the reference resolution is under
consideration does not have the force and effect of an amendment
to the basic law. It can neither add to nor subtract from the require-
ments of the reference statute. ,

The reference statute creates a procedure through which Congress
is to be informed “whether the demand is a legal or equitable claim
or a gratuity.” The reference statute only specifically directs, how-
ever, that information as to amount of compensation, if any, is to be
furnished if legally or equitably due from the United States. No in-
formation is requested with respect to the amount of any gratuity.

For many years Congress has recognized obligations to citizens
that have arisen from circumstances which were beyond the powers
delegated to either the Executive or Judicial Branch to recognize
or compensate. These obligations were such that, where private parties
only involved, no claim could be allowed. These obligations, within
the power of the Legislative Branch to satisfy, variously have been
described as being based upon “broad moral principles of right and
justice,” “upon the conscience of the sovereign,” or “upon considera-
tions of a moral or merely honorary nature.” ) )

Although the reference statute requires information that permits
classification of the request as a legal or equitable claim, or a gratuity
obligations in this class contain features that are at once both equitable
in nature and in the nature of a gift, grant, bonus, or gratuity. The
equitable features, however, do not satisfy the requirements for exer-
cise of the traditional equitable powers of a court to enjoin action that
threatens irreparable harm, to order reformation or rescission of con-
tracts, Or to enforce trusts in order to accomplish the requirements of
justice. :

! Classification of this type of obligation as an “equitable claim” or
as a “gratuity” has varled. During the period when the Court of
Claims responded to congressional references, In some cases, any claim
that did not meet the judicial tests of a legal claim or an equitable

1 Browin v, gm‘t%ci S;gtes, é%g U.8. 335, 343 (19821).
2 Find os, 61, 72, and 79,
SPuIIl}lig ’ w 89—681 (Oct, 13, 1966), 30 Stat. 958, 28 U.8.C. §§ 1492, 2509 (1970),

8. Rept. 93-1245—-3
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claim, as those principles are applied in court, was treated as an ap-
plication for a “gratuity.” * Other cases, however, have defined “equit-
able claim,” as used in the congressional reference statute, to include
more than the strict technical meanings that are involved in a con-
sideration of the principles of right and justice as administered by
the courts. In these cases the term “equitable claim™ also ineludes
equity and justice in its broad moral sense.® '

From the standpoint of the exercise of judicial power, an “equitable
claim” is limited to court recognized concepts that determine rights
and obligations and authorize the expenditures of public money. Con-
gress has no such limitation on its power to recognize obligations that
may be compensated from the public treasury. The Supreme Court
has established that the power of Congress “to pay the debts” of the
United States under the Constitution encompasses the power to rec-
ognize debts or claims which “rest upon a merely equitable or honorary
obligation, and which would not be recoverable in a court of law if
existing against an individual.” ¢ In this context, a claim that is not
judicially enforceable but which involves a moral obligation in good
conscience, from the standpoint of Congress, would involve an “equi-
table claim” and not a gratuity, bonus, gift, or bounty. Any limitation
on this power of Congress to recognize moral obligations, if there be
any limitation, would be found only in such circumstances where pay-
ment to the claimant would be arbitrary and without any public pur-
pose whatsoever.

In the light of the foregoing, from the standpoint of exercise of
congressional power, I view the requests here presented as equitable
claims and not gratuities. : : :

APPENDIX A
Orivtox oF TtHE Triar CoMmIssioNER®

Sercror, Commissioner: The narrative facts which underlie this
Congressional Reference case are hereinafter set forth in detailed and
(hopefully) readable form, numbered for ready reference. Their
examination is essential as a prelude to an evaluation of the conclu-
sions, and opinion which follows them.

L B.g., Alleman v. United States, 43 Ct. Cl, 144, 151 (1908), In that case the court, with
respect to eongressional reference cases, stated : . .

“w & ¥ They are a separate class of cases designed to supply information so full and
exact as to leave to the legislative body nothing to do but determine the justice of the
complaint (usually transmlited in papers accompanying the bills) as a legal or equitable
demand against the United States; or. as one resting upon no law but depending npon
moral considerations of such character as may or may not fairly appeal to the bounty of
the Government. The endeavor of the court is to frame the findings with accuracy such as
to enable Congress to disecriminate between a meritorious claim and an application for a
gift as a mere matter of favor. In the class of actual ‘clalmg’ so reported with an amount
stated, it will generaly be found that our findings rest upon an actual benefit either
received by the Government or a liability assumed by the United States and where no
equity exists there is generally something to show a want of merit.”

See also Elmers v. United States, 172 Ct. ClL. 226 (19865) ; Georgia Kaolin Co. v. United
States, 145 Ct. CL 29 (1959); Eleetric Farries, Inc., v. United States, 137 Ct. ClL, 4060
(1957) ; Torti v. United States, 135 Ct, Cl. 214 (1956); Gay Street Corp, v. United
Ktates, 130 Ct. Cl. 341, 127 F. Supp. B8Y (1850) : Cusimano v. United States, 125 Tt. Cl
351 (1953) ; and Pidelity Trust Co. v. United States, 101 Ct. Cl. 31 (1944},

5 Burkhardt v. United States, 113 Ct, Cl, 658, 667, 84 F. Supp. 553 (1949), As the review
ganel opinion polnts out, the facts of the Burkhardf case dd not require disposition on the

asig that the claim was a non-juridicial equitable claim based npon broad moral prineiptes,
See alao REumley v. United Stetes, 169 Ct, CL 100, 105 (1965), and Tewn of Kure Beach,
North Caroling v. United States, 168 Ct, Cl, 597 (1964),

¢ U'nited States v, Realty Co., 163 U.8. 427, 440 (1896).

*The opinion, findings of fact, and conclusions are submitted under the order of
reference and the Rules of the Chief Commissioner.
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Finpixngs or FacT
THE CONGRESSIONAL PROCEEDINGS AND REFERENCE

1. This case has been referred to the Chief Commissioner of the
Court of Claims and, in turn, by him to this Trial Commissioner, pur-
suant to Sections 1492 and 2509, Title 28, United States Code, which
provide in pertinent part for findings of fact and conclusions “suffi-
cient to inform Congress whether the demand is a legal or equitable
claim or a gratuity, and the amount, if any, legally or equitably due
from the United States to the claimant[s].”

2. Specifically, the House of Representatives, on May 21, 1968,
adopted H. Res. 1110 following a favorable report of its Committee
on the Judiciary (Report No. 1237, 90th Cong., 2d Sess.). H. Res. 1110,
in turn, refers a bill (H.R, 9752, 90th Cong., 1st Sess.) entitled “A bill
for the relief of Douglas E. Kennedy and Alvin B. Burt, Junior” for
consideration of “negligence or other fault of the U.S. and/or equity
and good conscience and any other matter within the conrt’s jurisdie-
?cﬁl.” The referred bill (H.R, 9752), provides in pertinent part as
follows:

* * * That the Secretary of the Treasury is authorized and
directed to pay, out of any money in the Treasury not otherwise
appropriated, to Douglas E. Kennedy, chief photographer of the
Miami Herald, the sum of $75,000, and to Alvin V. Burt, Junior,
former Latin American editor of the Miami Herald, the sum of
$50,000. The payment of such sums shall be in full satisfaction of
all claims of the said Douglas E. Xennedy and Alvin V. Burt,
Junior, against the United States for personal injuries suffered by
them on May 6, 1965, resulting in permanent injuries and con-
stant pain, the said Douglas E. Kennedy and Alvin V. Burt,
Junior, having been wounded by machineguns fired from an
American checkpoint in Santo Domingo, Dominican Republic, by
United States marines, while the said Douglas E. Kennedy and
Alvin V. Burt, Junior, were returning to the American zone of
Santo Domingo from an authorized press trip and after fully
complying with the apparent directions of the United States ma-
rine sentry: * * * ,

3. The stenographic transcript and exhibits before Subcommittee
No. 2 of the Committee on the Judiciary have been filed in the court
and are deemed part of the record, along with the judicial proceed-
ings hereinafter summarized.

PRETRIAL AND TRIAL PROCEEDINGS

4. Asrequired by the Rules, a petition on behalf of the above-named
persons was filed herein August 22, 1968, alleging that petitioners
“suffered severe bodily injuries and damage at the hands of the United
States Government * * * through its servants, the United States Ma-
rines,” and that their injuries are “serious, permanent, and partially
disabling in their severity. Petitioners have suffered, and will continue
to suffer, great pain and anguish, and financial expense, loss of earn-
ings, and loss of earning capaeity.” Petitioner Douglas E. Kennedy

prays for an award of not less than Seventy-five Thousand Dollars,”
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and Petitioner Alvin V. Burt, Jr., “prays for an award or not less
than Fifty Thousand Dollars” plus interest, costs and fees “which in
good conscience the United States Government should bear.”

5. Pretrial conferences between counsel and with the trial commis-
sioner were held to simplify proof at the trial. Memorandum of pre-
trial conference September 8, 1969, concluded “that the facts to be
developed and reported to the Congress would be somewhat broader
than in a conventional lawsuit because of the unique character of these
proceedings and the continuing interest of Congress in them.” It was
further concluded that because of the conditions of petitioners and for
the convenience of some of their witnesses representing the news
media, the case would be tried partially in Miami, Florida; and then
concluded in Washington, D.C., for the convenience of high Govern-
ment officials and military personnel. Trial was accordingly conducted
in Miami, Florida, February 3 and 4, 1970, and in Washington, D.C,,
February 10 and 11, 1970, with briefing by counsel completed
September 25, 1970.

THE DOMINICAN REPUBLIC AFFAIR AXD THE ROLE OF THE
UNTITED STATES

6. In late April of 1965, civil strife developed in the Dominican
Republic between so-called “rebel” (or “constitutional”) forces, and
the so-called military “Junta.” The civil strife developed some time
after the exile by the military of President Juan Bosch, and was ap-
parently related thereto. In describing this strife, and the events that
followed, every effort will be made to be brief and to employ words
which will avoid the appearance of “value judgments” on the merits
of this political upheaval, and the response of the United States
thereto. : .

7. On April 28, 1965, the United States landed 400 marines in the
Dominican Republic after U.S. authorities in Santo Domingo reported
that military personnel were required to guarantee the safety of
Americans in that city. Subsequently several thousand citizens of the
United States and of other nations were evacuated. By a resolution
adopted on April 30, 1965, the Organization of American States
(O:}ZS) , called for the creation in Santo Domingo of “an international
neutral zone of refuge, encompassing the geographic area of the city
of Santo Domingo immediately surrounding the embassies of foreign
governments * * * Such a zone was created by U.S. forees.

8. Then, on May 1, 1965, the President of the United States an-
nounced that this country was sending a part of the 82d Airborne
Division (about 1,500 men), and additional detachments of marines
to Santo Domingo in order to protect the perimeters of the interna-
tional safety zone. A further troop strength increase of about 6,500
was announced by the President on May 2. By May 3, 10,000 U.S.
troops were authoritatively reported to be in the Santo Domingo area.
By May 5, the figure had reportedly mounted to 16,000. The 4th Marine
Expeditionary Brigade, part of w ich came from the so-called Carib-
bean Ready Squadron, Janded on May 1. The U.S. forces gradually
expanded the area of the aforementioned international safety zone.
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OFFICIAL POSITION OF THE UNITED STATES CONCERNING PRESS COVERAGE
OF THESE EVENTS

9. Following as it had the so-called Cuban crisis, the U.S. interven-
tion had resulted in sharp debate and criticism at home and abroad.
Because much of the criticism originated from communist sources, the
U.S. attitude was to support and even to encourage full press coverage
to support its position, and this appears at several points in the record.
For example, the statement of Hon. W. Tapley Bennett, Jr., U.S. Am-
bassador to the Dominican Republic, included in the Subcommittee
Record on the aforementioned H.R. 9752, recites in part:

Mr, Burt had visited the Dominican Republic on several previ-
ous occaslons during my ineumbency there as United States Am-
bassador and was well known to me as a reliable and hard-working
journalist. T met Mr. Kennedy, who was working with Mr. Burt,
for the first time that morning.

It. General Bruce Palmer, Commanding General of United
States Forces in the Dominican Republie, was also present at the
meeting in my office. Mr. Burt and Mr. Kennedy spoke of their
plan to go into the downtown section of Santo Domingo in con-
nection with their reportorial assignment. This was entirely
within their rights, and they were equipped with appropriate
credentials. * * * ‘

10. In his sworn testimony before the trial commissioner, Petitioner
Burt stated :

As a matter of fact, it was the general fecling among the United
States officials—and I don’t want to atéribute it to anyone, but
Ambassador Bennett felt this way and that was of encouraging
journalists to go into the zone so they would have a better under-
standing of what was happening.

This was quite a controversial issue in the United States. The
United States was anxious for the people back home to know as
much as possible sbout it, hoping that this knowledge would then
justify the United States’ position in the Dominican Republie.

11. The U.S. Government used navy planes to fly correspondents,
domestic and foreign, from San Juan, Puerto Rico, to Santo Domingo.
The number of such correspondents was estimated to be as high as 200
by the Director of the Joint Information Bureau. The U.S. Govern-
ment provided this service for all correspondents since San Ysidro
Air Field (the commereial facility) was closed to international com-
merce. It further furnished the transportation and other support serv-
ices to the press, such as having the navy fly news dispatches twice a
day to San Juan as further support for press coverage of these con-
troversial peacekeeping efforts by the United States. Commenting on
this at the trial, Gen. Bruce Palmer, Jr., Commanding General of all
U.S. Forces, commented : “So that would indicate not only a definite
interest, but a desire to have full coverage.”

Prrsoxar axp ProressioNal Backerounp oF PETITIONERS

12. Petitioner Burt at the time of the incident hereinafter described
held the important position of Latin-American editor of the Miami
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Herald, a newspaper exceptionally involved in Latin American report-
ing and circulation. Summarizing his professional career, he received
a bachelor’s degree from the University of Florida in 1949, and there-
after taught English in a Jacksonville high school. He worked briefly
for United Press International, 2 news wire service, in Atlanta,
Georgia, covering general news and rewrite, particularly for the radio
wire, and then joined the Atlanta Journal as a sportswriter covering
the Southeastern Conference. Thereafter, he transferred to the Jack-
sonville Journal in his hemetown, and worked there about 4 years both
as a sportswriter and sports desk man. In 1955, he transferred to the
Miami Herald as a sportswriter, and subsequently as assistant execu-
tive sports editor. Advancement thereafter was rapid. Mr. Burt was
transferred to the position of Broward County News Bureau Super-
visor, supervising 12 reporters. In 1959, he was returned to Miami as
assistant city editor, then night city editor, and finally as city editor.
In January of 1961, while serving as night city editor during the
Cuban crisis, he volunteered to cover that episode and his work during
that period won him a coveted national award for reporting and writ-
ing, the “Trnie Pyle” Award which goes each year to the newsman
who best exemplifies the style and craftsmanship of Trnie Pyle, a
well-known war correspondent during World War I1.

13. In 1962, the Miami Herald created a Latin American department
and Mr. Burt was named Latin American editor. Mr. Burt began
regular travel into Latin America in that job. Of 22 nations in the
Organization of American States (OAS), he visited 18 or 19. Latin
American coverage is especially important in the Miami area. The
position involved administrative supervision of a news staff, as well as
personal writing assignments, The function of the Latin American
department was not only to produce news for the Herald, but to coun-
sel and advise on how other Latin American news coming in should be
treated. His responsibilities as Latin American editor required travel
3-5 months a year, and occasionally for 6-8 weeks at a stretch, covering
the various erises in Latin America. He reported on his political as-
sessments of countries, the problems they were having, and their
political future. More than 90 percent of the stories written by Mr.
Burt were also carried by special arrangement on the Chicago Daily
News. foreign wire service which, at that time, served about 55 other
newspapers. In addition to that, Mr. Burt’s stories were carried by a
smaller Miami Herald syndicate operation to a namber of other news-
papers throughout the country including the Philadelphia Bulletin,
the Washington Post and the Denver Post. In addition to the fore-
going, he performed some freelance work such as special interest stories
and minor magazine work. In 1964, he had begun a book on Haiti, the
writing of which was interrupted by the tragic events of May 1965,
hereinafter desceribed. (The book was subsequently published in Sep-
tember 1969.) His hobbies included golf and fishing. )

14. Turning to the career of Petitioner Kennedy, he started in the
newspaper business as a reporter in Chatham, Ontario, Canada. He
thereafter entered the Canadian Army for a year, following which he
joined the Canadian Observer in Sarnia, Ontario, as both a writer and
photographer. One year later he joined the Daily Star in Windsor,
Ontarlo, as a full-time photographer. After 2 years there, he moved to

i
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the Detroit Free Press in 1945 as a staff photographer. In 1954 he was
transferred to the Miami Herald (another Knight newspaper), as a
staff photographer. )

15. Mr. Kennedy became chief photographer of the Herald in 1962,
the position which he held in May 1965, as hereinafter related. The
position of chief photographer involved supervision of a photo stafl
of 14, direction of the department, as well as personal photographic
assignments. The Herald had at that time one of the outstanding photo
staffs in the country, especially with respect to its color photography,
and its Latin American coverage. The only other U.S. newspaper then
circulated in major Latin American cities was the New York Times.
Half of Mr. Kennedy’s time was spent on assignments out of the office,
and he traveled outside this country frequently, and probably more
extensively than anyone else on his staff. For example, he had been to
Cuba several times, including right after the Castro takeover. He re-
turned to Cuba shortly before diplomatic relations were broken with
the United States. Mr. Kennedy received a number of awards for
photography from the National Press Photographers Association and
from the Associated Press; and the “Green Eyeshade” Award from
Delta Sigma Chi fraternity. In addition, he was a local representative
for Globe Photos of New York, and also did some local commercial
work which produced a supplemental gross income of $2,000-$3,000 per
vear. Prior to the incidents hereinafter described, Mr. Kennedy was
an athletic man, in excellent health, and his sport hobbies included
golf, tennis, and fishing.

EXPERIENCE OF THE PETITIONERS LEADING UP TO THE INCIDENT OF
MAY 6, 1965

16. On May 3, 1965, Messrs. Kennedy and Burt took a commercial
airliner to San Juan, Puerto Rico, and spent the night there. On May 4,
1965, they were flown to Santo Domingo on a U.S. Navy plane, Peti-
tioners landed at a military base and were escorted by U.S. troops
through the aforementioned security corridor which ran through the
so-called “rebel” zone to the Embajador Hotel where they took up
temporary residence. All United States and foreign correspondents
and wire service personnel were quartered there, along with U.S.
-diplomatic and military officials. Regular press briefings and announce-
.ments took place there, and it was the acknowledged “headquarters.”
The Embajador had in fact been the customary residence of U.S. cor-
respondents prior to the civil strife in 1965. The petitioners attended
a press briefing conducted by our Department of Defense at the Em-
bajador on the evening of their arrival May 4. They learned there

“that correspondents were regularly going into the “rebel” zone, and

interviewing the “rebels.” Both Messrs. Burt and Kennedy possessed
the necessary Department of Defense credentials, the only official re-
quirement for such passage. -

17. It had always been, and was during this incident, the custom of
correspondents staying in Santo Domingo to use a pool of taxis and
drivers who parked near the Embajador, and held themselves avail-
able for that purpose. Correspondents customarily hired these cars
and drivers because the drivers knew the city, and spoke Spanish.
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With the large influx of correspondents in May 1965, additional cars,
i.e., taxis, were made available to meet the increased demand. These
cars were marked, as directed by U.S. military and civilian officials,
with “PRENSA” (the Spanish word for “Press”), on the front and
back windshields, in a clear manner with high letters. The word
“PRENSA” was used rather than “Press,” because any potential dan-
ger from lack of identification was assumed to be from the Spanish-
speaking “rebels,” not from U.S. troops.

18. On May 4, 1965, when petitioners arrived in Santo Domingo, a
general cease-fire was in effect between the contending forces. The con-
tending Dominican groups had earlier, namely on April 30, 1965,
signed an informal cease-fire agreement which had been largely
worked out by the Papal Nuncio. This was confirmed by a formal
cease-fire agreement signed by both groups on May 5, 1965, as part of
the so-called “Act of Santo Domingo.” Thousands of people went back
and forth between the international zone and the rebel zone on May
5th and 6th, 1965, including United Nations personnel. There was a

reat deal of traffic, both automobile and pedestrian, between the zones,
Most of the traflic passed through a checkpoint located at the intersec-
tion of Independencia Avenue (one of the main streets into the old
city area% and Pasteur Avenue.

19. All the correspondents went into the rebel zone at one time or
other to cover these controversial events, and the custom of U.S. cor-
respondents entering the rebel zone at this time was uniform. U.S.
military and civilian officials in Santo Domingo enunciated the gen-
eral policy that U.S. press representatives were free to travel back and
forth through the checkpoints just by showing their credentials, pro-
vided that they traveled in properly marked vehicles. For a reporter
to adequately perform his professional duties, it was in fact essential
to go into the “rebel” zone following the cease-fire, to interview the
“rebels.” At the official briefings, reporters received what they would
characterize as “handouts.” This was really the first confrontation be-
tween the press and the U.S. Government on the propriety of what
might be called a “unilateral intervention,” because there was much
questioning of whether this was in fact “another Cuba.” Reporters
wanted to learn for themselves whether there were communists among
the “constitutionalist rebel force.” Just as members of Congress were
expressing opposing views back home, these official briefings naturally
produced friction and antagonism between the press and the official
position.

20. On May 5, 1965 (the petitioners’ first full day in Santo
Domingo), they hired a car and driver from the aforementioned pool
of taxis at the hotel, all worked for the correspondents in the proper
way and fashion earlier described. Petitioners drove to the afore-
mentioned checkpoint at the intersection of Independencia and Pasteur
Avenues. A marine checked their identification, and passed the car
through the checkpoint. Petitioners proceeded into the so-called “rebel”
zone. Mr. Burt wanted to speak with the “rebel” leader, Colonel
Caamano (they preferred to be called the “constitutionalist forces”),
but the colonel was not available when they arrived. Mr. Kennedy left
Colonel Caamano’s headquarters independently to take pictures, and
Mr. Burt spent the morning at the headquarters until the colonel re-
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turned, and talked with him for a few minutes. Petitioners returned
to the international safety zone about noon. After lunch Mr. Kennedy
dropped Mr. Burt off at the American Embassy and proceeded by
himself to take pictures of interesting scenes along the security corri-
dor earlier mentioned. Mr. Burt wanted to talk to our Ambassador
William Tapley Bennett, Jr., whom Mr. Burt had known from prior
trips, but the latter was not available. He therefore spoke with Mal-
colm McLean, the Public Affairs Officer at the Embassy. Mr. McLean
informed him that the Ambassador wanted to see him and asked that
My, Burt return the next morning to speak to the Ambassador, Mr.
Burt then expressed an interest in going to the “rebel” zone and Mr.
MeLean volunteered to drive Mr. Burt to the checkpoint at Inde-
pendencia and Pasteur. As a U.S. official, Mr. McLean was not privi-
leged to go beyond the checkpoint, or into the “rebel” zone.

21. Mr. Burt got out at the checkpoint, and walked along Inde-
pendencia Avenue a few blocks into the “rebel” zone. He was one of a
great many people on the street at that time. He decided not to proceed
further when he heard shooting break out deeper in the “rebel” zone.
He walked down ILluberes Street (which was one block inte the “rebel”
zone from Pasteur) towards the ocean at George Washington Avenue.
George Washington Avenue runs along the ocean front generally
parallel to Independencia. It appears, from a map of the city,to be a
long block from Independencia at the point where the cross streets
of Pasteur and Lluberes connect these two major avenues, Mr, Burt
encountered about 10 or 12 people at Lluberes and George Washington.

22, There was a checkpoint at George Washington and Pasteur (one
block in the direction of the ocean from the major checkpoint at In-
dependencia and Pasteur). This was known as checkpoint “Alpha.” A
.S, Marine of Latin descent, whom Mr. Burt later determined to be
Cpl. Rafael Geronimo Gandia-Graulau, motioned to Mr. Burt to
walk closer to the buildings so the marines wounld have an unobstructed
view down George Washington Avenue looking into the “rebel” zone.
Mr. Burt walked one block to marine checkpoint “Alpha” at the inter-
section of Pasteur Avenue and George Washington Avenue, and spent
the rest of the afternoon interviewing the marines at this checkpoint.
TWhile Mr. Burt was there, a couple of shots were fired in the general
direction of the marine position. It was generally calm aside from that.

23. While at checkpoint “Alpha” that same afternoon (May 5,
1965), Mr. Burt saw a press car come down George Washington Ave-
nue from the direction of the “rebel” zone towards checkpoint “Alpha,”
and he observed that it was passed without difficulty at a time when
there were sounds of sniper fire. The car was marked with “PRENSA”
signs, and although returning from the “rebel” zone to the interna-
tional safety zone, it was not challenged or stopped by the U.S.
Marines. That press car then proceeded to make a right-hand turn on
Pasteur up to Independencia and the checkpoint into the international
safety zone. The route described by that press car is the identical route
Messrs. Burt and Kennedy were attempting to follow the next day,
when the tragedy hereinafter deseribed oceurred.

24, Mr. Burt was struck with the impression that the marines at
checkpoint “Alpha” were “quite young, nervous, tense, but in general
I found them to be very good people, people whom I personally liked
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and enjoyed spending time with, talking with.” He stayed there trying
to find out as much as he could in a general way about what was going
on, talked to the young lieutenant in charge, and followed the activities
of the afaorementioned Corporal Gandia who acted as interpreter for
the group. There was a building there, an old home occupied by the
American Insurance Company and taken over by the marines. Mr.
Burt spent much of the afternoon on the porch of that building with
the marines at checkpoint “Alpha.” He remained there until dark, and
got a ride back to the Embajador with an NBC television crew also
working theré. He then attended the nightly press briefing at the
hotel.

25. Checkpoint “Alpha” had, on May 4, 1965, been moved to George
Washington and Pasteur from Socorro Sanchez and George Washing-
ton, as part of the previously mentioned enlargement of the interna-
tional safety zone. George Washington Avenue does not run in a true
cast-west direction, but rather follows the coastline. About 400 meters
to the east-northeast of the intersection of George Washington and
Pasteur is the so-called George Washington Monument, a tall, white
marble obelisk which appears in a photo exhibit to be identical in form
and appearance to our own Washington Monument. Between Pasteur
and the monument, George Washington Avenue is intersected by one
street, the earlier mentioned Lluberes, which is about 100 meters from
Pasteur.

26. From checkpoint “Alpha” looking east-northeast toward the
monument, one has an unobstructed view for about 400 yards down a
wide avenue. Facing in that direction, the ocean, with a seawall, is
about 30 meters from George Washington Avenue on the right. The
street is lined on both sides by palm trees, spaced perhaps 5-10 meters
apart and planted in a grassy strip, about 2 meters wide. On the left
side of the street looking toward the monument, there is a wide side-
walk (about 2 meters wide) to the left of the aforementioned palm
trees. To the left of the sidewalk, there is a strip of grass about 5
meters wide. Running along the left of this strip of grass is a low ce-
ment or stucco wall which borders the lawns of some multistory apart-
ment buildings. The armament at checkpoint “Alpha” eonsisted of a
tank and an armored personne] carrier, parked nose-to-nose back of
the intersection of George Washington and Pasteur.

27. The foregoing description of the petitioners’ experience and
impressions as reporters was confirmed at the trial by other distin-
guished representatives of the press. Mervin K. Sigale was at the time
of the trial Latin American correspondent for the Washington Star,
the Miami News, the New York Daily News, and the Westinghouse
Broadcasting Company. When the Dominican civil strife erupted, he
was the Latin American correspondent for the radio and television
networks of the American Broadcasting Company, and one of the first
American correspondents to arrive there. He was flown in simultane-
ously with certain units. of the 82d Airborne Division, and took up
quarters at the Hotel Embajador. He expressed the opinion that “the
nightly [Defense Department] briefings were characterized by their
occasional lack of candor” and that it was necessary to maintain mobil-
ity within the area of greater Santo Domingo. He testified that in the
early days, “if one was already in the downtown area, in the so-called
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rebel zone, and needed to file [his report], it was sometimes easier in
terms of distance and time to get to the cable office in the downtown
[“rebel”] zone than it would be to go all the way back through the
front lines * * * and back to the Embajador.” He confirmed that this
type of movement by press representatives was known to American
officials, and no restrictions were placed thereon.

288. Mr. Sigale recalled that military transportation was on occasion
supplied to the media, and that one network film crew (possibly that
of Ted Yates of NBC) was moved with its equipment over a period
of at least several days in an army jeep driven by a U.S. Army soldier
or marine. He also recalled the incident of a woman photographer,
Dicki Shappel, on assignment for Life magazine, having the personal
escort of a U.S. captain, who took her on a particular day to a point
in the downtown area where action was occurring. Mr. Sigale person-
ally had frequent occasions to pass American checkpoints separating
the international safety zone and the “rebel” zone. On those occasions
he recalled going through, sometimes unchallenged. However, it was
more likely that one would be stopped for credentials and checked by
the U.S. officer on duty, “or if we were recognized individually as hav-
mg previously gone through the checkpoint, there would be no re-.
checking of credentials, but then we would be permitted on through.”
Mr. Sigale’s mode of dress was a sports shirt and slacks “and the only
thing that might have protected me was a tape recorder hanging over
one shoulder.” A

29. Another such witness, Bernard Diederich, who at the time of
the trial was Time and ILife correspondent for Mexico City, Central
America, and the Caribbean, testified that he was employed by Time
magazine at the time of these incidents. He was also then working for
the New York Times and NBC. Mr. Diederich was actually residing
in Santo Domingo when civil strife developed. He confirmed that the
pool of taxis marked “PRENSA” was “the only mode” of transporta-
tion around Santo Domingo and that there was daily occasion for
TU.S. correspondents to cross back and forth across the so-called inter-
national line. He said: “If vou were covering a story, there were two
sides to it, and we covered both sides of the story.” A contrary view
was expressed only by Col. George Creel (Ret.), then Director of the
Joint Information Bureau in Santo Domingo. He testified : ’

There was another factor, if T may so, another factor involved
here is the practical matter of reporting, the matter of reporting,
news reporting. Now you see, coming out of the rebel zone was
words and that were accepted by the press at face value, I be-
Heve, and for the most part these—TI interpreted them, T felt, as
the communist party line. Now if a correspondent was going over
and listening to this—TI recognized that they had no choice but to
dccept what these people said, write it up, and that’s the way it
appeared in the newspapers. They had no way to challenge, no
way to ask proof, and did not ask proof, they accepted what these
people had to say, and that was it. .

On the other hand, I, briefing the press, was often interrogated,
questioned, and asked to prove some of my statements, and con-
sequently I felt that the press, by just reporting in' most cases
without really checking whether they were a responsible news




28

source on the communist side I thought they were doing the Ameri-
can people a great disservice. And I discussed this with many of
the correspondents and pointed out what was happening, and
asked at the press briefings just how they conducted their briefing
for the press. They told me that they were giving out the words
and that was it. They had no way to check, or no way to verify.
They just accepted what they said. )

Mr. Diederich landed with the marines (having been in New York
City on a temporary visit when the trouble arose), and was the first
to go into the “rebel” zone. The very next morning, he “went into the
so-called rebel zone with two other correspondents. We went in—as a
matter of fact, we had no markings on our car, and it was the rebels
who went out with a paint brush and painted on my car ‘Prensa’ so
in returning we would have no trouble.”

30. Thereafter Mr. Diederich continued crossing back and forth
across the line separating the two zones for as long as the hostilities
lasted and as long as the troops were there. He did not remember one
correspondent who did not go across into the “rebel” zone. At no
time did any U.S. Government official forbid him from crossing the
so-called international line, nor did he know of any other correspond-
ent so restricted.

After having the petitioners’ actions just prior to the tragic incident
hereinafter described portrayed to him in the form of a hypothetical
question asking whether that represented extraordinary conduct, Mr.
Diederich replied, “No. It was very natural, very, very natural, to
move back and forth. That was one of the open accesses right there on
George Washington.” He testified further that in the early days em-
bracing the time of the incident involved in this case, it was so natural
to cross back and forth that he crossed at one time with a United
Nations representative. He was aware of OAS personnel and Ambas-
sador Ellsworth Bunker going over into the “rebel” zone. Ie did not
believe that danger, if any, could be anticipated at the hands of the
U.S. Marines manning checkpoints. He reluctantly testified that the
marines looked younger than the army airborne troops, and that the
latter looked more professional.

31. In the same vein, David Kraslow, who was at the time of the
trial Washington Bureau News Editor for the Los Angeles Times,
described his experiences during late April and early May of 1965 in
the Dominican Republic when he was a member of the reporting staff
of that newspaper. He was also an early arrival, landing in late April
about the same time that Hon. John Martin, Special Ambassador to
the President, arrived. He, too, described the transportation used by
the press corps as “for the most part imported American vehicles
driven by local Dominicans” and occasionally a jeep or, more rarely,
military transportation. He described the necessary travel about the
city back and forth across the so-called international line regularly
performed by him and other correspondents.

32. The procedure going through a checkpoint was described as fol-
lows: “Invariably, as I recall—some of this obviously, the details, have
to be hazy, but invariably we would approach the checkpoint, stop,
the driver would show his eredentials, and all of us would flash our
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credentials to whatever soldiers came up to the car to examine it.” He
was asked if, based on the behavior of Petitioners Kennedy and Burt
and their taxi on the morning of May 6, 1965, as hereinafter described,
there was “anything unusual or extraordinary in their behavior which
I have asked vou to assume?” and he replied, “None whatever. We all
did it.” This witness had occasion to go through or pass the marine
checkpoint at the intersection of George Washington Avenue and
Pasteur Avenue (“Alpha”), and described it as “one of the most com-
mon checkpoints passed by reporters.” .

33. James Nelson Goodsell, the final witness produced by petitioners
on the “climate” for newsmen in Santo Domingo during the period
of these incidents, was at the time of the trial Latin American corre-
spondent for the Christian Science Monitor, the same position he held
in the spring of 1965. Mr. Goodsell was highly qualified as a witness,
and has received several important awards for his work. He arrived in
Santo Domingo on April 29, 1965, and was there for a number of days,
including May 6. He testified that he regularly hired one of the taxis
from the pool at the Embajador and travelled back and forth across
the international line of demarcation for the so-called safety zone “at
least once each day.” He recalled no prohibitions against such travel
and reaffirmed the impression that such travel was affirmatively ap-
proved by U.S. officials, citing the fact that upon his return from the
“rebeél,’,’ zone, newsmen would be asked, “Well, how’s it going in the
zone ?

34. He further testified to trips by American Embassy officials into
the “rebel” zone for clandestine meetings with members of the “rebel”
command. He recalled that press conferences with Colonel Caamano,
the leader of the “rebels,” were attended by U.S. Information Service
personnel inside the “rebel” zone. There was even traffic to two restau-
rants on George Washington Avenue within the so-called “rebel”
zone, This reporter also deemed it an “eminently right choice” to
utilize local ominican drivers becanse “these are people who speak
Dominican Spanish and would be able to converse with their fellow
Dominicans in a way that a foreigner, even if he knows Spanish, can-
not quite do. I felt that there was ultimate safety in this.” The local
drivers were also more conversant with the streets and the roads to
travel. Mr. Goodsell also understood that standing orders to American
military personnel were to permit American correspondents to pass
back and forth. After having described to him the actions of the peti-
tioners and their taxi on the morning of May 6, as hereinafter de-
scribed, this witness was asked “whether anything I have told you in
that set of assumptions would have constituted, in your judgment,
extraordinary or irregular conduct by American correspondents in
Santo Domingo on that day?” He replied, “None whatsoever.”

Petitioners’ counsel offered by way of a “proffer” that other corre-
spondents not then readily available (Hugo Wessel; Bernard Collier,
New York Herald Tribune; Richard Valeriani, NBC) would testify
to the same effect. But counsel could not achieve agreement on this
“proffer,” the testimony would for the most part have been corrobora-
't:%lve and cumulative, and therefore no additional findings are based

ereon.
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THE TRAGEDY OF MAY 6, 1965

35. On the morning of May 6th, petitioners arose about 6 a.m. be-
cause Mr. Burt had some stories to write for the 8 a.m. Navy press
run. and Mr. Kennedy wanted to take some pictures for the same run.
Their tasks completed, Mr. Kennedy picked up Mr. Burt in a taxicab
he had located. He believed it to be a better car and driver tha,‘x} they
had utilized on the previous day. The car was a blue {Nash) “Ram-
bler,” a relatively recent model in good condition. The word
“PRENSA” was marked on the right (passenger) side of the front
windshield, and on the back windshield, the letters being of white tape
approximately 7 inches in height, and covering about 214 to 3 feet of
the width of the front windshield.

36. Mr. Burt had received a message that Ambassador Bennett
wished to see him (as he had on prior trips of Mr. Burt to the Domini-
can Republic), so at about 9:30 a.m. they visited the Embassy. Mr.
Kennedy also wished to use the visit to recelve reassurance on the ac-
cepted practice and custom of correspondents and officials passing
back and forth into the “rebel” zone. Ambassador Bennett knew a,n(.'l,
regarded [Mr. Burt] asa conscientious and objective newspapermarn.’
He testified : ]

T was interested in hearing what he had seen and his observa-
tion of the sitwntion downtown in the rebel zone. I believe thaii I
may have taken the initiative in asking him to come in, T'm
not sure about that, but at any rate they did come to my office
on the morning of the 6th, and to the best of my recollection
we talked about their experience the day before and their plans
to go batk into the rebel zone in the city.

Mr. Burt “spent some time talking with him [the Ambassador] about
the general situation in the Dominican Republic, his appraisal of the
rebels and the Junta and, you know, just in a general way getting
his information and his counsel on what he felt the overall picture
could be.”. .

37. The testimony of petitioners on the reassurances requested and
received in response to Petitioner Kennedy’s inquiries, was as follows:

Q. Who broached the subject at that conversation? )

[Mr. Kennedy:] I did. I talked to the Ambassador first. I said
“Mr. Ambassador, we plan to take some pictures in the rebel
zone today.” I said, “Will there be any difficulty getting back
and forth through the American checkpoints?” v

He said, “No.” He said, “There will be no problems.”

He said, “The press has been given the right to go back and
forth, providing you have the proper credentials.”

He said, “IIl let you get it right from the horse’s mouth,” and
there was a general there, who I didn’t know at that time, but
he had been introduced to us. )

The Ambassador then said to the general, he said, “How about
that? Do they have clearance to go back and forth through the
check-points?” )

The general said, “Gentlemen, we have issued orders that an
accredited press representative can go back and forth throug
the checkpoints just by showing his credentials.”

He said, “But I'll re-issue the order.”

3
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Q. What then did he do, if anything, in your presence?

[Mr., Kennedy:] Then he went to a little room which adjoins
the Ambassador’s office and he got on a telephone. I didn’t hear
what he said, but he eame back and he said, “Everything is all
right. The order has been re-issued and you’ll have no problems.”

38, Mr. Burt identified the general referred to as Gen. Bruce Palmer,
Jr., who shortly after arrival was named Commander of all U.S.
Forces, Dominican Republic. He recalled the general as saying, “Prop-
erly marked cars are free to go back and forth. This is the practice.
There will be no trouble. This order has been in effect, but if you feel
any concern, I'll repeat that order,” and after & visit to an adjoining
room, “I have repeated the order. You will have no trouble.” At the
trial General Palmer agreed that he then felt “that certainly would

mmean no trouble from our side.”

A, Sir, I believe he was there for part of the time. I don't think
he was there the whole meeting. To the best of my recollection, he
took part in our general discussion of the situation. He was work-
ing very closely with me at the time, and anything that came up
we tended to handle together, at least to consult abeut it.

Q. More specifically, do you recall General Palmer’s expressing
any views of his own concerning the permissibility of Mr. Burt
and Mr. Kennedy going into the rebel occupied part of Santo
Domingo? :

A. T don’t recall any, but I wouldn’t for a minute think that he
would regard it as not permissible.

Q. Do you specifically recall General Palmer’s perhaps issuing
or reissuing any instructions on correspondents’ travel as a result
of a sequel to the conversation?

A. 1, frankly, don't remmember that, but that’s not to say it didn’t
happen. I'n fact it would seem likely to me that he may well have
done s0. { Emphasis supplied. ]

On this point Geeneral Palmer testified :

Q. Would it refresh your recollection in any way to suggest that
such a conversation {sic] may have taken place on May 6th, 1965,
in or near the office of the United States Ambassador Bennett?

A. 1 believe it would. I know that Ambassador Bennett had a
meeting with you gentlemen on that day, and my CP was next
door to the Embassy, in one of those old palaces, and in the
beginning my primary communications, as a matter of fact, en-
ter{ed the American Embassy, we sort of combined our communi-
cations. So althongh my CP was next door, in effect, in those early
days, I was really operating out of the Embassy, and I spent about
as much time there as anvwhere else, and 1 was in and out of
Ambassador Bennett’s office practically all day. And I suspect that

on the day that the Ambassador had the meeting with these two
newspaper men that I either came in there or was outside in the
next office. And in both that and the Ambassador’s office, T had
direct field telephone lines from there into my own CP, a direct
wire, it was a hand crank, and I could talk to my own CP staff, to
Bob Linville, and T eould pass on immediately any new instruc-
tions or new information, or whatever came down from Washing-
ton, or whatever Ambassador Bennett and I decided upon, I could
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pass on to my own CP, and I could stay right with the
Ambassador.

39. The testimony of Ambassador Bennett and Gieneral Palmer is
not _essentially in disagreement with the foregoing, but it does differ
in degree of recollection and emphasis. Ambassador Bennett testified :

Q._If you recall, do you remember making any statements to
Mr. Burt and Mr. Kennedy to the effect that a trip into the so-
called rebel zone would be safe, or would be unsafe, or anything
of the sort? '

A, Well, we certainly discussed the conditions downtown. And
as I say, there was active shooting going on at the time, so I
wouldn’t have said that it was a safe place; on the other hand, T
recognized their right to move about as they saw fit in the conduct
of their own duties. :

Q. Ambassador Bennett, for the purpose of this question,
assuming that you did tell Mr. Burt and Mr. Kennedy that you
had no objection to their going into the so-called rebel zone, would
that have constituted a special permission for these two men, or
would that have been merely a statement of a general policy in
effect. ?

A. Well, I simply would think it was a statement of the general
policy. You can imagine the reaction if I had told newsmen they
couldn’t go into an area where they felt it was necessary to cover
a story.

* ] *® * * * &

The CommissioNer: I think more relevant from the testimony
of this-witness would be whether the conduct of these newsmen
represented normal or aberrant behavior and what were the gen-
eral conditions for newsmen at the time in question. And while
T’'m talking, whether the Ambassador has a general feeling about
the policy of the particular representatives of our government
there with respect to news coverage, was it to encourage it, dis-
courage it, indifference to it, or what was it.

The Wrrness. Well, I think we all assumed that there would be

full news coverage. In fact nearly all of the newsmen were brought -

in originally by official government transport, on a Navy ship, so
there was certainly not the slightest idea that newsmen should not
cover the situation, and that would seem to me to be evidence
implicit to cover both sides. [ Emphasis supplied. ]

By Mr. PemperToN : [ Government counsel]. .

Q. Ambassador Bennett, directing your attention again to the
conversation on May 6, 1965, do you recall General Palmer’s
participating in this conversation; and * * *,

40. Thereafter, petitioners left the Embassy, and drove along In-
dependencia Avenue to and through the checkpoint at Independencia
and Pasteur (after routine identification). Their purpose was to ob-
serve and photograph a burning ship lying on its side along the water-
front. At Independencia and Lluberes (one block into the “rebel”
zone), they turned right to the previously mentioned George Wash-
ington Avenue and the waterfront, and turned left on George Wash-
ington toward the point where the ship was located. They had heard
no shots and described it as a very quiet morning. When they got to
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the corner of Cambronal and George Washington they found that “the
rebels or the constitutionalists [had] erected a roadblock™ consisting
of one or two burned automobiles. They stopped a block short. of there
and, seeing no one around, got out of the car. Petitioner Kennedy had
two cameras strapped around his neck, and Petitioner Burt carried
a stenographic pad, 3 or 4 inches wide and 6 to 8 inches long, on which
he proceeded to take notes as Mr. Kennedy took pictures. Both men
wore bright sports clothes purchased in Miami “clear and easily dis-
tinguishable as such.” -

41. A young Dominican approached them dressed in dark clothe
and identified himself as a Dominican Red Cross worker. When told
they were members of the press, he advised them to leave, indicatin
a “rebel” with a rifle standing on top of a restaurant. After a brie
conversation with the “Red ('ross” worker, the man on top of the
restaurant approached to the edge of the street. Petitioners thought it
best to leave, reentered the car, furned around, and proceeded back to
the international zone on George Washington Avenue. Petitioners
testified that at no time did either of the two men described, the Do-
minican Red Cross worker or the man with the rifle, come close to
their car.

42. Mr. Burt decided there might be an opportunity for a good
story in a further interview of t%e marines at checkpoint “Alpha”
(George Washington and Pasteur), where he had spent most of the
prior afternoon. He wanted to find out how they had passed the night.
Mr. Burt thought he was acquainted with them by this time, and
“wouldn’t be a stranger.” When there the previous afternoon, he had
noted the marines kept George Washington Avenue under surveillance
for its full length, because that was the only approach to their posi-
tion. He said, “They used binoculars for it, and they were, you know—
they were just studying everything that moved in that area. It was
clearly visible by binocular and, as a matter of fact, by the naked eye.
The distance wasn’t that far. You could see down there.” A photo-
graph in evidence tends to confirm this fact.

43. The taxi proceeded slowly down George Washington toward the
checkpoint. Tts maximum speed was 25 mph, but for the most part
its speed did not exceed 10 or 15 mph. The weather was clear, bright
and warm and the windows in the car were open. The previously de-
scribed palm trees on either side provided shade on this picturesque
avenue. As they approached “Alpha,” Petitioner Burt observed that
the conditions and armament at the checkpoint were the same as he had
observed on the previous afternoon. There was no gunfire within pe-
titioners’ hearing. They testified, “It was so quiet that it was striking.”

44, When they were about a block away at Lluberes and George
Washington, Mr. Burt, who was seated in the back seat, noted that
a marine whom he recognized as the Spanish language interpreter
with whom he had conversed on the previous day, had walked across
the street and signaled them to stop. This marine, Corporal Gandia,
had taken up a position behind a palm tree, and about six or eight
other marines, all armed with rifles, had also taken up positions behind
palm trees across Pasteur Avenue from the checkpoint.

45, Corporal Gandia’s stop signal was the normal traffic signal; arm
outstretched, palm of the hand facing petitioners. Mr. Burt and Mr.

8. Rept. 93-1245——8
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Kennedy testified that at no time then or thereafter did they receive
any voice command whatsoever, in English or Spanish. The taxi driver
sto(f{;d immediately at a point within the last block between Lluberes
and Pasteur. Following that, Corporal Gandia “gave us a signal to
come forward, like this.” The witness Burt demonstrated a gesture
with the arm, palm in and hand moving toward himself. With that
the taxi moved slowly forward, barely a yard or two. Then Corporal
Gandia gave a hand signal, arm outstretched, palm facing the car
and pushing toward it, which petitioners interpreted to mean “stop”
or “back up.” The taxi backed up. As soon as they began to back up,
Corporal Gandia repeated the above described signal to come for-
ward. (Arm outstretched, palm in, gesturing toward himself.) The
taxi moved forward less than a car length. As the car began to go
forward, Corporal Gandia again gave the “stop or back up” pushing
alm movement. Petitioners observed, and believed their driver also
id, that each time the taxi moved forward, the marines raised their
rifles to their shoulders and leveled them at the car. They were con-
vinced the forward movement produced this reaction and for the
first time became concerned.
46. Mr. Burt testified :
* % * I became conecerned for the first time because I felt I knew
these people and, you know, that I just couldn’t imagine them
shooting us. It was just the furtherest [sic] thing from my mind,
because we were responding precisely to the signals they gave us.

When the rifles came up that time, the driver put the car in
reverse, in response to our final forward movement, The rifles
came up and the driver put the car in reverse because each time
we moved forward it drew that response.

Q. Having put the car in reverse, did he back it up ?

A. He backed it up sharply.

Q. He backed it up sharply and went straight back or in some
other direction? :

A. The intention simply was to back to the corner, to Liuberes
there, and back out of the Marines’ line of vision down the street
and so the street again would be clear. We assumed that, you
know, by removing the car from that, there would be no problem.

Q. By removing the car you would remove their concern, what-
ever it was? .

A. Yes. Their concern, their aggressive concern that began to
disturb us is when we began to move forward. :

Q. As your driver put your car in reverse and backed sharply
to the right, I take it ,

" A. Yes, in that fashion, to the right.

Q. As he did so, what did the Marines do?

A. They opened fire.

Q. Without attempting to make any precise ballistics count,
what was the extent of that fire?

A. Tt was extensive. I don’t know how I could deseribe the ex-

* tent of it. There must have been a half a dozen Marines firing
rifles and two machineguns. -

47. Mr. Kennedy was seated in the front, next to the driver. He, it

will be remembered, had not been to checkpoint “Alpha®™ on the

previous afternoon, and his attention had been focused on Corporal
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Gandia whom he expected to approach the car to check their identifi-

i bsorved the hand signals described by Mr. Burt, and
{S‘?rtnlﬁgrlginggl? " z?eted them. Also, whe;gn the rifles were ‘I'zﬁsed e:alch guﬁfé
Mr. Kennedy instinctively ducked below the windshie : pe"{{mp}%urt
onlv one in the car who did so. He 1~enlexfl]czel‘s saying (1> A ‘X‘.I L 1;
“What in the world does he want us to do?” and the reply:
know what he wants usto do.” _ ) Liner the shoot-

48, He testified as to the moments immediately preceding the sn
e A. The driver ag?lin st}m;ted ﬂﬁe ;ag .ftt)rwe;rod.
ed and for what distance? )

% %&z};%x:};%eed. The rifle came up 2 third time n; th;a ﬁrmg_
position. ‘At that point the driver, apparently comp efle y con
fused. as I was—1I hit the floor at this time. He put the car In
reverse and started backing it up at a rapid rate.

In which direction, if you know? ;

Well, T . ] ) ot
That is to say, was it backed straight back or at an anglet
" Tt seemed to me that he was turning in sort of a V-position.
. To his right or left rear?

. To his left rear,

. head.
Ei(r)uf a(]zpal’)a,rently he wanted to make a V-turn and leave the

" ‘As soon as he started backing up, I guess he had gone back
':afeIawasS onothe floor, so I don’t really know how far he had gone
ba&f. But you knew the car had travelled some distance in a sharp
backing movement?

A. Yes.

. What then occurred ? i )
g. The?l I lfeard machinegun fire and T heard the car being hit.

Q. Now, the first fire which you heard and which you felt the
car receive was automatic fire? o
A. Yes. It was either a machinegun or automatic rifle.
. 1 what occurred ? ‘ ] -
%. r]Iﬁ‘};‘feellt: the car hitting something. I never did see the driver
leave the car, but I was su?denly aware that he wasn’t there any
nger. The car was stopped. ) )
49].0]1‘;1*0111 the time the c&ﬁ-px\'as first stopped until the firing began,
Mr. Kennedy also testified that there were no shouted signals in
either English or Spanish. He stated: “No. There was no shouting
at all. It was a very hot day and the windows of the jcar were down,
at least mine were down. There was no sounds at all.” He had heard
no firing at all, in all of their travel that morming until they were
fired upon. “You could hear it {ﬁ}*l?g] for several miles, and for the
1t ning it had been very quiet.” )
engl()I:eAmtoihis %oint, findings gvi%l be made as to the testimony of the
marines regarding the events just preceding the shooting, since thelg
testimony 1s at least partially in conflict with that of pgtltxoners an
that confliet will have to be resolved. Checkpoint “Alpha” was manned
by a part of one platoon under the command of then L. Richard Dunn
Barba, who at the time of this incident had been commissioned about
11 months. At the trial he acknowledged being, on the day of the in-

o
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cident, a relatively young, junior, inexperienced field officer. Since this
incident preceded the major buildup in Vietnam, the marines at this
checkpoint had no prior combat experience. As of May 6, 1965, U.S.
forces in Santo Domingo had incurred total casualties of 10 killed
and 67 wounded among both army airborne and marine troops. For
an evaluation of this as a casualty rate, U.S. Commanding General
Palmer afreed this ratio was very, very slight. It will be recalled that
a total of about 16,000 troops were reportedly present in the Santo
Domingo area by May 5th.

51. The orders issued to the marines at checkpoint “Alpha” during
the period of this incident and while a formal ceasefire was in effect
(the aforementioned “Act of Santo Domingo”), were to fire only if
fired upon, and then to return fire only to the point from which they
were receiving fire, and only to the extent necessary to defend them-
selves. (Later in June, the orders evolved into instructions not to fire
back at all.) They had further official orders to satisfy themselves as to
the credentials of U.S. correspondents and, subject to that require-
ment to allow them free passage.

. 52. The aforementioned Corporal Gandia (a staff sergeant at the
time of trial) had been in the Marine Corps about 314 years when this
incident occurred. He had a rating as “interrogator-translator” in
Spanish, among other languages. He was flown into the Dominican
Republic from Camp LeJeune, North Carolina, where he was the
chief instructor in the Spanish section. He arrived on April 27, 1965,
and was immediately assigned to checkpoint “ Alpha” at George Wash-
ington and Pasteur. He testified that on numerous oceasions "we re-
celved quite a bit of sniper fire” and he recalled receiving sniper fire
on May 5, and early in the morning of the 6th of May.

53. Sergeant Gandia recalled an incident on the afternoon of May 5
when two persons approached the checkpoint on a single bicycle, at
a time when he was 25 meters in front of the checkpoint. He was there
g0 he could stop people before their arrival “to protect the tank and
the amphibious vehicle that was there * * * go back to the checkpoint
and check with the Patrol Commander and he wounld inform me what
we wanted done.” On the occasion of this “bicyele” incident, he was on
the ocean side of the street with three others, and he had two Domini-
can Nationals stationed on the other side of the street. When the peo-
ple on the bicycle were about 25 to 50 feet away, he directed them to
}uﬁt in Spanish several times. His testimony of what then transpired
ollows:

* % * When they wouldn’t halt, we started receiving incoming
‘sniper fire at the same time. Once we started receiving fire we
opened fire on them. After the fire subsided there was no trace
of the people. I couldn’t be sure whether they were shot off the
bicycle. In my estimation one of the persons on the bicycle was
shot off the bicycle. But we did not go out to retrieve their bodies,
and so we never had any traces of the bodies afterwards.

- 54. Sergeant Gandia recalled and reaffirmed the conversation with
Petitioner Burt on May 5. His description of traffic “via or through”
checkpoint “Alpha” was that it was nonexistent; but he later incon-
sistently described the procedure that he employed in stopping and
interrogating people who approached checkpoint “Alpha.” The pro-
cedure he described was to search the vehicles and passengers, check
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their ID cards and let them go up to that major checkpoint (at Inde-
pendencia and Pasteur), and go through. Sergeant Gandia recalled
seeing petitioners’ blue car for about 20 minutes prior to the time that
it was fired upon. He was then at a point next to the tank, utilizing his
binoculars. He testified: ~

* * % Once I saw the car down in the vicinity of the George
Washington monument down there, I moved ahead of the check-
point with my Dominican Nationals, had several on the opposite
side of the street, and again 1 had a couple on my side of -the
street, and I moved up, I'd say, about 25, 30 feet ahead of the
checkpoint, behind a palm tree, and I continued to observe the
movement down by the George Washington Monument. ‘

He later corrected 25 or 30 feet to 25 or 30 meters.

55. From this vantage point he continued to observe the automobile
through his-binoculars. He testified to seeing “troop movement” around
the automobile. He could not tell whether the persons he described as
“troops,” carried arms. He testified that he saw the occupants of the
car get out and start to talk with those people next to the George
Washington Monument and he saw them get back into the car and
start moving toward the checkpoint “so the Lieutenant told me to stop
the car.” (The aforementioned Lieutenant Barba.) At that point, then
Corporal Gandia was about 30 meters in front of the lieutenant and
the checkpoint. He confirmed petitioners’ estimate of the vehicle’s speed
as “about 10 to 15 miles an hour.” )

56. As the vehicle approached, he testified, he came out from behind
the paln trees and got out toward the sidewalk and signaled for it
to halt using his right hand palm forward. His description of the hand
signal was identical to that of petitioners. He said that he “indicated
for the vehicle to stop orally and with hand signals, in Spanish, and
both in English.” He testified that the vehicle stopped just ahead of
him at an angle, “I would say about ten or fiffeen feet away from
me * * * and then 1 told the occupants of the car to get out of the car
in Spanish and in English.” [Emphasis supplied.] ‘ ‘

57. At that point, he testified, he did not observe any markings on
the windshield or elsewhere on the automobile. A large photograph
admitted into evidence showing the car immediately after the shoot-
ing, illustrates the “PRENSA” marking on the front windshied as
previously described. He could not tell the Jnamcmalrxtf1 nor the dress
of the people inside the car, nor the kind of equipment they were carry-
ing. He further stated that he could not tell this either when he was
previously observing them with binoculars while they were at the
George Washington Monument. Sergeant Gandia then testified that
“[£]inally the driver of the car started to get out of the car. He opened
the door.” He stated this occurred about five minutes after the auto-
mobile had stopped. In the interim he said he had given orders to the
oecupants of the car about three or four times.

58. His crucial testimony at this point is as follows:

As he started to get out of the car we started receiving incoming
sniper fire, and as we started to receive sniper fire the driver pan-
icked, because he jumped right back into the car, he shut the
door, and as he did this he put the car into reverse, I mean just
wide open, and as the car started to pull back the machine gun
on top of the tank opened fire at the car.
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59. The incoming sniper fire which he described came, he testified,
from around the George Washington Monument. In some rather con-
fusing testimony at this point, he stated that the people he observed
petitioners talking to at the George Washington Monument, “move
up with them and stayed behind the /ashington Monument down
there.” But in response to a leading question from counsel, he immedi-
ately thereafter stated that two or three people appeared to accompany
the vehicte, although he could not tell whether the people he allegedly
observed accompanying the vehicle were carrying any weapons. He
stated that the marine fire did not begin until the driver started to
back up the car and had neared the next corner (apparently Lluberes).
The incoming fire which provoked the marine fire was described by
Sergeant Gandia as about four or five rounds of semiautomatic rifle
fire before the marines started firing ; and about three or four rounds
after they began firing. He felt that it came from no more than two
weapons. He testified that he fired at the blue automobile, and that

after the automobile came to rest “ye ceased firing.” S
60. Sergeant (Gandia testified that he observed the “PRENSA”
markings on the front windshield when he went down to the car later.
With regard to his inability to see the markings from 10 or 15 feet
away during the 5-minute period he earlier described, he explained,
“Y was at an angle from the car, I was not looking directly at the car,
and when the car was headed up the street I was looking through
binoculars, and all T could see was a white windshield. Now the sun
might have been reflecting off of it, but I coul dn’t—all T could see was
the sun on the windshield. It was & bright sunny day.” He gtated that
the oral orders that he gave the occupants of the car from 10 or 15 feet
away were shouted, and not merely in a normal conversational tone,
and that he got no response.

1. On cross-examination, he testified that no one gave the order
to open fire on the car with the machinegun. He acknowledged that
standing orders were to fire at the spot “from which you were recelv-
ing fire”; and that they were not receiving fire from this car. (In a
minor inconsistency, he acknowledged that immediately after the mei-
dent he had reported the time of the shooting occurrence as 11:25 a.m.;
whereas at the trial he testified it was at 10 a.m.). When asked why he
fired at the car when the incoming fire which he observed was coming
from the George Washington Monument, he testified :

Because 1 assumed that the people in the press car were just as

equally guilty, or just as much rebels, as the one that was shoot-

ing at me.

69. Tle acknowledged that what he had observed at the Washington
Monument was not furtive nor secretive, and that the occupants of
the vehicle, as he observed them, were not dressed in any kind of
khaki or irregular uniforms. He acknowledged further on cross-
examination that on the prior day, May 5, when the marines directed
fire at the earlier described people on the bicycle, that the incoming
fire had not come from the bicyele, and that the people on the bicycle
were “very young.” He denied ever pointing his rifle at the blue car,
prior to the time that he fired upon the car.

63. During the period of firing, Sergeant Gandia admitted firing
40 rounds with his M-~14 rifle; about five or six of these rounds at
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the car, and the remainder toward th
car, i he monument. i
testlmolnthas 1concluéled as follows: t- Sergount Gandia’s
thought the car was being used as a d i
y being ecoy, that it wa
up dt,here to get our attention, to get us to comey(;ut into thesols)zrzllt
an Oélce we had come out into the open they could start firing at
us 3}? get us with snipers, which is what happened the day before
}Ylwlt dthe bicycle. Every time I told the bicycle to halt nobody
alted, they kept coming forward, and finally they wouldn’t sto
6480 ’I“vﬁe had Eo fire on them, on the bicycle. P
. The next marine witness was Sgt. Edward Stephen Winsti
g r.,ta gtergn of 17 years in the Marine Corps. He game :a;shc:?!"eu;e;l3
tazll o Domingo on either the 3rd or 4th of May 1965, and immedi-
?iri, %nwgﬁesre;pthgo %h%ﬁkp(?nt ‘C;A]pha.” He remembered some sniper
ight of May 5 and again at 7 or 8 am th i
of May 6. He too, recalled order: less fired upon and
. ; recalle s not to fire unless fired
ﬁi(%i,t ‘::;vﬁ (gillley btihmg we cltltoplﬂdl fire wag small arms.” He tes’:.li%gg ?}{la%
: « ue car while looking through a range find
tank; that he also saw a truck with Tni R e Do g e
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shooting at the tires of the car and toward the monument. It was his
opinion that the point of origin of the incoming fire he testified to was
75 to 80 meters back of the car. He did not observe the occupants of the
car nor the markings because it was a sunny day. He was not sure, but
thought he remembered Mr. Burt’s vigit on the previous day. He ex-
pressed the opinion that the incoming fire originated from the area of
the car, or back of the car. On cross-examination, it was pointed out
that since the car was approaching from a generally easterly direction
and this was the morning, the sun would be back of the car and not
reflecting off of the windshield. But the witness said that he was
troubled by reflected glare. ) )

68, Sergeant Winstine estimated that when he was earlier looking
at the blue ear in the vicinity of the George Washington Monument
through the range finder on the tank, it was about 700 meters away,
which is closer t%an the 1000 meters which he had earlier used to de-
scribe the degree of magnification provided by the range finder. But
he could not recall seeing markings on the car, nor the dress or equip-
ment of the occupants although he “saw a lot of people standing
around.”

69. On cross-examinaton, Sergeant Winstine acknowledged an in-
consistency between his testimony at this trial, where he had the
described incoming fire as first attracting his attention to the car while
¢t awwas enroute from the Washington Monument to the point where it
was stopped by Sergeant Gandia; and his official report immediately
following the incident when he described the first incoming fire as
Sergeant Gandia had described it, namely, as occuring about the same
time the car backed up following the 5-minute experience with Ser-
geant Gandia and his hand signals. He nevertheless believed his testi-
mony at the trial, some 5 years after the event, to be the more accurate.
He acknowledged that although he was uncertain as to whether or not
he was receiving fire from the car he and the others fired upon the car
at a time when the car was backing up. This witness had had no com-
bat experience prior to the Dominican incident. He considered the
machinegun on the tank to be a “small arm” within the definition of
the orders he earlier described limiting them to the use of small arms.
He concluded, in answer to questions from the trial commissioner, that
first the car started backing up, then he heard the sniper fire, and then
the machinegun and everybody else opened fire.

70. The next marine witness was Sgt. Delmar L. Schmitz. He was,
at the time of this incident, a veteran with prior Korean experience.
His description of the incident was as follows:

I was right near a wall to the left side of the tank, facing the
monument, at that time. The car was coming up the road real
slow, about 75 to 100 meters from the tank, and all of a sudden
we got incoming small arms fire, three or four rounds, five. The
car then proceed to back up. The driver’s side got out, somebody

- got out, and Captain Barba hollered “Cease fire.” I immediately
hollered at the tank to cease fire.

Again (after some discussion as to whether or not counsel was ex-
cessively leading the witness), he recalled that Sergeant Gandia was
about 60 to 70 meters in front of the checkpoint, and that he could see
him putting his hand in the air. He could not hear any words spoken.
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He acknowledged that the car came to a stop, or “almost a dead stop,
as best I can remember. I don’t remember that too well.” On the se-
quence of events, he stated : ’

The car started to back up, at the same time we got small arms
fire, the machine gun then opened up on the tank, and the vehicle
backed in a right turn direction, to his right rear, hitting the em-
bankment or the wall near the street there. ‘

In response to a question by the trial commissioner, asking him once
again to describe the sequence of these events, he then testified :

A. The small arms fire, and then the—the small arms fire, the
backing of the car almost simultaneously, and within a minute or
Jess Captain Barba had hollered “Cease fire,” and I hollered
“Cease fire” at the tank.

Q. Before the cease fire there must have been some firing, and
you haven’t mentioned that. )

A. The incoming?

Q. No, the outgoing fire?

A. The outgoing fire was almost simultaneouly as the i neoming
fire. 7¢ was hard to tell just where these rounds were coming from.
[Emphasis supplied.]

71. This witness also failed to see the markings on the car or the
occupants. In response to later questions by the trial commissioner, he
stated, as he had earlier stated, that he first noticed the car between the
George Washington Monument and the checkpoint. But, inconsist-
ently, he thereafter testified as follows:

(. And it was underway at the time?

A. When I first saw it, it was stopped. Then the firing started
within a couple of minutes after it had stopped, and it started
backing up.

g. %ou said you first saw it when it was stopped ?

.. Yes.

Q. Up in front of the checkpoint ?

A. It was gradually coming down the street, the best 1’d sav—
I couldn’t say, your Honor. It coming near us, or stopped.

72. Tt seemed to this witness that the incoming fire was originating
from the car, or immediately thereabouts. He could not say for sure.
He added the testimony that nobody gave an order to fire, and that
he, in fact, did not fire his weapon because he was armed solely with
a 45-caliber pistol, and it was not his job to fire, but rather to control
the fire and direct the men. The machinegun on the tank, he stated,
was manned by a corporal whose name he did not remember. He
acknowledged that at the time of the investigation immediately after
the incident, he had said “just where the incoming rounds came from
is uneertain to me.”

73. The next marine witness produced was the commander of the
troops at checkpoint “Alpha,” the aforementioned Capt. (then IL.t.)
Richard Dunn Barba. He was about 23 years old at the time of this
incident, and had started active service in the Marine Corps on June
3, 1964. He, too, was assigned to “Alpha” around the 4th of May. He
first saw the blue car about two or three blocks away, and was looking
at it through binoculars because “there was a lot of activity down
there. There were several men down there that had rifles.” He stated
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-that before he had gone to checkpoint “Alpha,” there had been sev-
-eral incidents at the prior roadblock at which he had been stationed
{Socorro Sanchez and George Washington), _and t}h_at at one time 2
ickup truck came by and dumped dead bodies off in front of their
roadblock. He also mentioned the “bicycle” incident earlier descmbe(.%
by Sergeant Gandia, He could not recall whether checkpoint “Alpha”
had received any sniper fire earlier that morning of May 6th, as men-
tioned by prior witnesses, but he recalled some the night before, on
May bth.
74. In describing the “bicycle” incident he stated there was a youth
-of about 16 years of age on it, and one of his troops spotted a man
with a weapon on the seawall and he thought at the time it was a
““Jure.” The man on the seawall pulled out a pistol, fired a couple of
‘shots and left. He did not believe the marines fired at the bicycle rider
but that “[wle did fire on the man that was down on the seawall.”
75. Captain Barba, in describing his first observation of the blue
.car, stated he was viewing it with 7 x 50 standard field binoculars. The
“ear was stopped, “and there was a bunch, I would say about five to six
people, around the car.” It looked to him like one or two of the people
in the car had gotten out and they stood there “maybe ten to fifteen,
“twenty minutes, more or less talking to these people” at the monu-
ment. Then they got into the car and the car started coming down
“George Washington Avenue “very slowly, and about three or four of
the people that were down pass the monument [one of whom he be-
lieved had a rifle], sort of trailed down behind the car, and as the car
kept proceeding down they stopped at the Washington Monument and
:the car kept coming.” | Emphasis supplied. ]
76. His detailed narrative follows:

At this point T realized that the car was going to come down
to our roaglﬂock, so I sent the interpreter, Corporal Gandia, out
with—1I believe he had two or three Dominican Nationals with
him, and he went out about 75 meters in front of the roadblock so
-that when the car came down he could stop it at that position. We
“tried to stop these cars away from the roadblock, in case they
might have had Molotov cocktails or something like that, so they
.could be no threat to the tank or the amtrack.

The car kept coming down, and when it got down I guess in
front of the Corporal he motioned him to halt and the car came
“to a_halt. At this time I was just about 20 meters behind them
by this fence on the—just on the other side of the road, and T told
him to ask them to get on out of the car and come forward so we
-conld guestionthem and find out who they were, :

At this time, T could not tell who was in the car, and T saw no
“Prensa”™ signs.on the car of any sort. The Corporal told them
a couple of fimes to get out of the car, and I believe he motioned
‘them to get-out, but at this time nothing happened. There just
seemed to be sort of:a lull there of two, three, four minutes, I can’t
really tell the time, just nothing happened, and then all of a
sudden it looked like the door on the driver’s side started to come
-open. and just as this happened we took about four or five rounds
+of sniper fire from—1I believe it was down the street, down by the
Washington Monument. I heard the reports and I heard the
‘bullets going over my head. At this time, or almost simultane-
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ously as these bullets went over my head, I got down behind the
fence, and as I popped up—I heard the screech, and as T looked
up the car was going back in full reverse, the driver had just
stepped on it and took off as fast as he could, and just as he
started, as he was moving back, I believe the 30-caliber on the
tank, it might have been the LVBP, T believe it was an automatic
weapon, from the roadblock opened up, and as it opened up, simul-
taneously everybody started firing that was on the roadblock.

As soon as the people started opening up, my biggest concern
at the time was the fact that the Corporal and some of the Domini-
cans were out in front of the roadblock. So I immediately yelled
“Cease fire,” and sort of passed the word back.

Now the car was hit pretty bad and it swerved off, T guess it
went down 200 meters or so down the road and swerved off to the
left, went up on the sidewalk, and smashed into the wall.

77. Captain Barba confirmed Sergeant Gandia’s description of his
hand gesture to stop the car. He believed that it was just by hand sig-
nal and could not recall any oral command. After the car stopped,
Captain Barba recalled Sergeant Gandia instructing the occupants to
get out of the car in both English and Spanish and that there was no
response, “So I yelled at him to tell them in Spanish to get out of the
car, and there was still no response. He also motioned to them to come
out of the car, and there was no response to any of his—."” He de-
scribed Sergeant Gandia’s gesture ofp moving the palm of his hand
toward his face as a signal to get out of the car, rather than as one
to come forward.

78. Captain Barba’s testimony continued as follows:

(3. Now after the car had stopped and after Sergeant Gandia
had given these instructions, what happened next ¢

A. Nothing really. Theré was sort, of a lapse of time, and all of
a sudden it seemed the driver started opening his side of the door,
and during this—he sort of opened his door and when the door
swung open and that’s when we took the four or five rounds of
incoming.

Q. When the driver opened his door did you see the driver at
that point ¢

A. T didn’t see him at that point because we took incoming and
1 had ducked down, and when I looked back wp the car was al-
ready going in reverse.

Q. And did the Marines back at the intersection open fire?

A. Yes, they did.

Q. Did you, yourself, fire?

A. No.Ihad a 45 and never took it out.

Q. Did you hear the occupants of the car say anything in re-
sponge to Sergeant Gandia?

A. No, I didn’t. That’s what was so confusing, because nothing
was said at all, everybody just—from what 1 could tell—just sat
in the car. There wasn't any type of activity that I could see.

Q. Did you see the occupants of the car; except for this move
that the driver made which you have described, did you see the
occupants of the car make any other movements inside the car?

A. No. Like 1 said before, T couldn’t see inside the ear that
well.
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Captain Barba thought the “incoming fire” was originated at the
Washington Monument. He testified further that Sergeant Gandia
could not have been standing more than 10 to 20 feet from the car
when it stopped, and that he was about 20 meters behind Sergeant,
Gandia and about the same distance from the car (from a different
angle, apparently).

79. As previously mentioned, Captain Barba had been commissioned
about 11 months prior to this incident and 515 months of that period
had been spent at basic school. He acknowledged that no order wus
given to open fire at checkpoint “Alpha.” Captain Barba’s report, im-
mediately following the Incident, stated that there were no press
signs on this vehicle; but that it was brought to his attention later
that same day that there were press signs on the car. Captain Barba
confirmed that his orders on the 6th of May “were to fire only if fived
wpon, to return fire only to the point from which it came.” He stated
that “we were under an order to return fire if engaged by the enemy.”
‘When asked if he was engaged by this blue car, he said:

Well, to this day, 1 dow't really know whether we took fire or
not, except for the fact that they had U.S. reporters in there,
which I found out later. The sequence of events—when the car
came open and that guy put it in reverse and at the same time
we received fire, there is usually a demonstration for fire coming
from the car. [ Emphasis supplied.] ‘

He acknowledged at the time of the trial that he knows now that he
took no fire from the car.

When it was pointed out to him that several hundred rounds had
apparently been fired from his position, since 80 bullet holes were
counted in the press car alone, his testimony was:

1 believe most of i¢ was aimed at the car. [Emphasis supplied.]

80. Captain Barba acknowledged that press correspondents were
entitled to come up to his checkpoint, turn right on Pasteur, and
proceed to major checkpoint at Independencia and Pasteur. He ex-
pressed the opinion that the gesture described by Sergeant Gandia
with arm outstretched moving the palm toward his face, was a signal
to get out of the car, not a signal to advance. As for oral instructions,
Captain Barba testified with regard to Sergeant Gandia, “He said,
1 believe, ‘Get out of the car,” but he did not quote him and was
not sure. ,

1. On redirect examination, Captain Barba testified that it wos
necessary for someone to give the oral order to fire before his per-
sonnel at the checkpoint were privileged to open fire, and that he had
conveyed that restrictive order to his men. But he said it would
constitute an exception when he was out mn front of the roadblock
“[a]nd when we took the incoming fire and the car backed up, people
from the roadblock fired without my orders.”

82. Captain Barba provided the following answers in response to
questions placed to him by the trial commissioner:

Q. When the door on the driver’s side started to open, wasn't
that consistent with the instructions that Sergeant Gandia had
been giving him? )

A. Well, yes, sir, it was. The puzzling thing about the whole
ituation there is that they were—nothing was happening, the
car had come to a stop, and the interpreter was motioning and
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telling them to get out, and there just seemed to be a period where
the people in the car were not reacting one way or the other. Then
the door went open, and just as the door went open we received
sniper fire. And T was off on the side, to where I didn’t personally
feel that the sniper fire was coming from the car, where I could
see where the people that were in the front couldn’t start this
from the car with the door open, the car all the time taking off
in reverse at full, full speed.

Q. It did that simultaneously, or after the firing started?

A. Yes, sir. The sniper fire came in, and almost as soon as that
sniper fire came in, I ducked down behind the wall, and the
street—and I looked up and that car was going in reverse, and the
troops at the roadblock with an automatic weapon had opened up,
hadn’t opened up until that ear was going in reverse.

Q. From a professional point of view, how would you evaluate
the man behind the first weapon that opened up on your side?

A. Well, at the time I was very perturbed because of the fact
that I had not given the order to open fire. In fact we had people
out in front of the roadblock. I think #here were young troops sit-
ting up there, and 1 believe he felt he was warranted in what he
did. He thought he was taking fire from the car and his orders
were to fire if fired upon and maybe—I'm not real sure, I can’t
think for somebody else. But I was perturbed anyway for the
reason that at the time of course I didw't know who was in the
car, and the fact that they opened fire without my orders. [Em-
phasis supplied.]

3. Over objection by petitioners’ counsel, Sergeant Gandia was re-
called to the stand to reexplain his hand signals because of questions
which had arisen in subsequent testimony as to their meaning. The
objections of petitioners’ counsel were based on the fact that the
record spoke for itself, and that Sergeant Gandia would have mean-
while had an opportunity to discuss his prior testimony with subse-
(uent witnesses. In any event, this testimony on recall turned out to be
of little consequence, since Sergeant Gandia described the gestures
exactly as he had in his initial testimony. He added that when the Do-
minican driver started to get out of the car, as he had earlier testified,
he recognized him as a Dominican. ,

84. Obligated to reconcile the partial conflicts between petitioners’
and the marines’ versions, as above summarized, of the crucial events
which led to the shooting, it is concluded that petitioners’ version is
the more plausible and believable and that it is to be preferred for
the following reasons:

A. The testimony of the marines, as witnesses, was inconsistent
within itself and this was selfdemonstrable when it was being
heard; and later from an examination of the transeript. Their
testimony was also less credible, when compared with the circum-
stantial evidence in the record, and with the physical conditions
and distances described by witnesses and confirmed by photo-
graphic exhibits and charts.

B. The gestures described by then Corporal Gandia were obvi-
ously ambiguous, contradictory and confusing, and would not be
known to the average person as hand signals to dismount.
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C. If the hand signals were in fact accompanied by “shouted”
signals to dismount, and this continued over a period of 5 minutes,
from a distance of only 10 to 15 feet, it is incredible that petition-
ers would not have promptly complied. They would, in fact, have
no reason for failing to comply. - o

D. There is no evidence that if there was “incoming” fire (and
there is a conflict as to this), that it was originating from the little
blue Rambler only 10 to 15 feet in front of Corporal Gandia.

E. The testimony that some “rebels” followed the car from the
Washington Monument back toward the checkpoint is also in-
credible, and inconsistent, since they would have been the natural
objects of the marines’ return fire, and there is no evidence in the
record as to them and their fate, just prior to or after the shooting.
In fact, Captain Barba’s version had them remaining back at the
monument. ) )

F. Taking into consideration the photographs in the record, the
distances involved, and the degree of magnification afforded by
the binoculars and range finder utilized by the marines, it is difli-
cult to understand their failure at any time prior to the shooting
to see the identification on the windshield of the vehicle, which
was admittedly there to be seen. Nor was there any basis for being
alarmed by it. ) .

G. The firing by the marines was in violation of their own gen-
eral orders during the period of this cease-fire, and in further
violation of their right to fire without an order from Captain
Barba in immediate command at the checkpoint. )

H. The quantity of fire by the marines was grossly excessive
under the circumstances, even assuming their versions to be cor-
rect, which I do not. i

85. It 1s very useful at a trial, and well recognized as such, to examine
the demeanor of the witnesses as they testify. In this connection it must
be stated that petitioners were unusually impressive. Despite their
severe injuries, later described, their testimony was dispassionate and
restrained, and displayed the objectivity that one might expect from
press repesentatives, experienced in observing and reporting facts.

Their testimony was not characterized by any bitterness toward
the marines, nor did it in any way reflect criticism of the official
Government position in the Dominican intervention. In fact, following
the tragedy and mindful of their opportunity to exploit it, they ap-
peared unwilling to jeopardize the national interest in any way, and
their published accounts of the shooting were restrained and objective,
carefully avoiding any assessment of fault or blame.

86. The trial commissioner observed a continuation of this attitude
throughout the trial. Their objectivity, and tendency toward under-
statement, was marred in only one instance toward the very end of
the trial, and then only after alleged remarks by marine witnesses out-
side the hearing of the court (which were excluded from evidence),
angered Mr. Burt. Mr. Burt had earlier testified that he was not one of
those reporters critical of the U.S. intervention in the Dominican
Republic, and thought there was some evidence of hard core com-
munist among the so-called “rebels” which supported the position of
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the administration at that time. Finally, it was at the specific request
of petitioners that this trial was held (both in Miami, Florida, and
Washington, D.C.), without press coverage although it could well have-
been a trial deemed newsworthy by the press. As a result, the onl
persons present for the most part were those directly concerned with
the trial of the issues.

EXPERIENCE OF PETITIONERS IN THE PERIOD IMMEDIATELY FOLLOWING:
THE COMMENCEMENT OF FIRING BY THE MARINES

.87. As one would expect, the scene inside the blue Rambler after it.
received that volume of automatic and semiantomatic fire briefly de-
scribed above, was one of horror. Petitioner Kennedy felt the car hit--
ting something, never did see the driver leave the car, but was suddenly
aware he was no longer there and that the car was stopped. He did not,.
in fact, ever see the driver again. The firing continued and he could
hear bullets popping into the upholstery. He testified :

* * * 1 just couldn’t believe that it was happening. Tt just
seemed unbelievable to me this was happening.

88. It will be recalled that Mr. Kennedy was sitting in the front
seat next to the driver. His testimony at this point continues as.
follows:

I was suddently hit in the leg and I remember being surprised
that it didn’t hurt any more than it did. It just felt like something
or somebody taking a stick and whacking me on the leg. The leg
went numb and I yelled back at Al and I said, “I’ve been hit.”

He said, “I’ve been hit, too.”

Then the firing continued. It just seemed to go on and on, and -
I have no idea how long it kept on, but it just seemed to be going
on forever.

Then I was struck in the head, and it was like a severe blow to-
the top of the head. Tt didn’t knock me out, but I had no idea how
badly I had been hit there.

I put my hand up and I came down covered with blood, and I.
thought the top of my head had been blown off. However, as it
turned out, the wov.:edy was not as severe as I tought it was at the
time. Apparently a bullet had creased along the top of my scalp.

So the door of the car was open on the driver’s side, and T re-
member—I was over that far that I could see the road beneath
the car. There was blood dripping down from my head.

I told Al that I felt that I was losing a tremendous amount of
blood. I said, “I think I'm dying,” because I kept feeling weaker,
and we both started shouting for help as loud as we could. Nothing
happened. ‘

Mr. Kennedy was of the opinion that their shouts for help could
be heard, that they were yelling as loud as they could and st the top

of their voices. i :

89, Petitioner Burt remembered that the first shots “blew out the
windshield” and if they had not ducked, their heads would have been
taken off. Petitioner Burt recalled that Mr. Kennedy was hit first,
because he heard him scream. He, Mr. Burt, was lying flat on the
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floor in the back when bullets began to hit all around him inside the
car. He said: ] )

# % = T just felt them brush at me, along my right side. |
T felt them hit my clothing up and down the right side and it was
close to my leg. I felt a fragment hit into my chin, along my arm,
along my leg, into my side, and then the major wound came when
this sequence of bullets hit into the right hip or thigh, hip and
thigh area, with the result that I bled quite a lot. _

1 was bleeding all up and down the right side, chin, right arm,
right.leg and my entire lower portion of my body on the right
side was numb. :

90. Mr. Burt testified that when the shooting finally stopped, and
it seemed like an awful long time that they continued shooting in the
car. he tried to talk to Mr. Kennedy who said he was hit badly was
afraid he was bleeding to death. Mr. Burt also knew that he himself
was hit quite badly, and was concerned because the lower portion of his
body was numb. He thought there might be broken bones or splinters
that would impede his moving. He, too, was bleeding quite badly. Mr.
Kennedy stated that he “felt he didn’t have very much time,” so Mr.
Burt said he would try to get out of the car, “an extremely difficult
thing to do because I was afraid that any movement from the car
would start the Marines shooting again.”

91. Mr. Burt dragged himself out on the sidewalk side, and began
shouting to the marines: “We're Americans, I’m the newspaperman
who was with you yesterday afternoon. Don’t shoot. We’re Americans.
We're newsmen.” e recalls leaning against the car and holding his
hands out to the side so that they could clearly see there was no threat
of any kind. He shouted for help, and testified that he got no response.
Corporal Gandia was still there but did not move, instead motioning
him to come forward again. He recalls trylng to move forward, black-
ing out, and when he came to, finding a Dominican soldier kneeling
beside him pulling him. The marines still had not moved. There was a
recollection that the Dominican soldier carried him down to the corner
where the marine position was located, and behind a wall that bordered
the sidewalk.

92. Mr. Kennedy meanwhile remained in the car and recalled seeing
one of his cameras had dropped to the sidewalk or street, and blood
was dripping on it. He also noticed that it had received a bullet, and
been almost destroyed. His leg felt completely numb, and when he
tested it with his hand it was completely covered with blood. He was
teeling weaker and continued to shout for help for what seemed to him
a long period of time. Meanwhile Mr. Burt was urging the marines
to immediately get Mr. Kennedy because he knew he was in bad shape
“and they wouldn’t go.” He finally convinced “some guy,” and under
his urging a couple of marines went with that person to retrieve Mr.
Kennedy from the car. Mr. Kennedy recalls a civilian appearing at the
door of the car and asking, “Are you hit badly ?” When Mr. Kennedy
replied in the aflirmative, the civilian shouted for a litter and he finally
started to “swear at them to bring a litter.”

93. The civilian ripped his shirt off and used 1t to staunch the bleed-
ing from Mr. Kennedy’s head wound. Marines arrived with a litter
and tried to remove him from the car but could not move him. He was

% % %
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asked to shove himself with his own right leg “because you are jammed
in here and we can’t get you out.” In this manner he was removed,
placed on the litter, and taken away from the car. He was asked his
blood type, could not remember, and recéived plasma. He remembers
a priest offering him prayers, which he gratefully accepted (although
not of that faith), as the priest walked along beside them. He was
put into a truck and driven to a helicopter site. The next time he saw
Mr. Burt was when the latter was also being loaded into the helicopter.
Ei had been given a shot for pain, and possibly a tourniquet at that
ime.

94. Mr. Burt recalls the following reaction while Mr. Kennedy was
being removed from the car:

The first feeling was just an immense relief of gratitude or
thankfulness that I hadn’t been killed, because I was convinced
during the shooting that I would be killed. * * *

When I got out of it and was down where the Marines were, it
was just a wonderful feeling of relief and thankfulness that we
hadn’t been killed, and I hoped that Doug wouldn’t die yet.

The second feeling was a state of shock. It was as thiough T
were two persons almost. I was lying on the sidewalk and bleed-
ing from a great many wounds, but it was almost as though I were
an ]gbsgrveli of my own condition. -

octors later told me this is a common symptom of shock.

The third feeling I had was that of no }anglf)er at the Marines,
even though they committed this terrible mistake, plus which T
was in their care and there would be no time to voice any recrimi-
iﬁllz\t‘}li%]f'm{sg;l]{te ‘they were simply tense, scarcd young men who

95. Mr. Burt recalls that they were then both taken to a fi ital
where the seriousness of their wound could be assessed. e'll‘(}llggs?vlg}el‘
tagged, Mr. Burt was given intravenous fluids as a treatment for
shock, and both were asked “a dozen times who the next of kin was.”
Both were taken to the aforementioned helicopter, and carried to the
hospital ship, U.S.S. Raleigh, off Santo Domingo.

96. There is another partial conflict in testimony by the marines
regarding the above described rescue efforts immediately following
the shooting, and the comments by Petitioner Burt at that time. The
aforementioned Captain Barba testified that once the car had come
to a stgp; nothing happened for 2 or 3 minutes. He testified:

* Then all of a sudden an individual got out of the car and
started staggering down the wall toward our position. I guess he
got down about 20 or 30 meters, to where we could hear him, and
he said, I can’t remember his exact words, but he was saying “a
U.S. reporter,” or something to that effect. And I sent, I believe,
Sergeant Billingham and one other man—no, he came down a
little further and we found out that he was speaking English, and
we thought he was, could possibly be a U.S. reporter, and I sent
Sergeant Billingham, I believe, and a corpsman to give him a
hand. So we got him down to the corner. He was concerned about
his friend who was still in the car. He said, “Don’t worry about.

me, I’ve got a buddy that’s bleeding to death in the car, henedds> -

help.” :

e
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So I immediately rounded up—1I believe it was a PC truck, and
I put a machine gun in the back, and we backed the truck down
to where the car was. I can’t remember how long it took to get
the vehicle, but it was backed up down to where the other man
wag, and we put him in i, and went back up and called for an
ambulance.

97. Corporal Gandia testified:

# % % Mr. Burt, he came out of the car, staggering down the
side of the wall, shouting that he was an American, not to shoot
him. So he came up where I was, and we went back, took him be-
hind the wall where the Lieutenant was right there, and he lay
down on the street there and said his buddy was dying in the car,
for us to get him out, and T asked him what were they doing down
there, and he said he didn’t blame us for what we did, he was sorry
he was down there, he didn’t blame us for shooting at them because
we didn’t—how were we to know who they were in the car.

At that time he said he recognized Mr. Burt as the reporter with
whom he had been speaking the prior afternoon. He further testified
that he then went down to the car and :

* % % We put a machine gun and squad of men on the truck,
and we backed the truck all the way down, we parked right next
to the car, we set up a defensive position around the car, toward
the monument, the George Washington Monument, I opened the
door of the car, and I asked Mr. Kennedy how he was feeling, but
he was passed out in the car. So we took him out of the car, put him
on the back of the PC, and that’s the last I saw of him .[Empha-
sis supplied.] '

Corporal Gandia said that at that time he observed the markings
“PRENSA” on the front windshield of the car, and that was the
first time he noticed them. He confirmed that they were white tape
pasted across the right side of the windshield, not covering the driver’s
view,

98. Captain Barba also recalled conversations with Mr. Burt while
Mr. Kennedy was still back in the car. He recalled that Mr. Burt was
not bellicerent, was in pain, but relatively calm for the pain he was
in. He testified that Mr. Burt said “if T had been in your position I
would have done the same thing,” or something to that effect. He testi-
fied as to Mr. Burt’s statement :

Well, it was pretty close to just what I said, because that’s
one thing that has stuck in my mind over the years, because it
wag a particular type situation, where the man was in pain, and
1 had a lot of respect for the man when he said it, because he had
crawled down that fence, he had half of his rear end shot off,
snd the way he was sitting there when I was talking to him—
T can’t remember whether he was standing up or laying down,
but he made this statement. and T have often repeated it.

99. When describing the caution which he and his men exercised
before moving out into the street and to the car, Captain Barba
testified: - ' :

‘Well. we had a phase line, which we couldn’t—we couldn’t
cross the phase line, It was the other side of the street, where the
phase line was. We were not supposed to cross the phase line.
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The only person that ever crossed the phase line was the inter-
preter to stop the cars before they got to the barricade and a few
of the Dominican Nationals that went out with him.

When the incident happened, we didn’t realize at the time that
they were U.S. reporters, they were just—in the first palce, we
wouldn’t have fired on the car.

100. With regard to the foregoing statements attributed to him

" by Captain Barba and Corporal Gandia, Mr. Burt testified on re-

buttal, “I did not say that, and I regard it as a deliberate distortion.”
He also denied any inference later while on the hospital ship, U.S.S.
Raleigh, that the tragedy was the fault of the driver of the taxi. He
testified that he attempted to exercise restraint in his expressions in
the hours and days immediately after the shooting because;

A. Well, at first, I was in the Marines’ care, They had just
finished shooting me, and now [ was dependent upon them to
continue to survive, so I didn’t feel that I was in the position to
start accusing them of anything.

Secondly, 1 thought they had made a serious mistake, but at
that time at least I didn’t feel any personal hostility toward
the Marines. And although I can’t remember my precise words,
I do remember my impressions and feelings pretty, very clearly.
And any statements that I made to the effect that I felt no
personal hostility did not come out as they suggested.

Q. Did you have any feelings, sir, of restraint prompted also
by vour concern that the role of the United States in that hemis-
phere and how this incident might be interpreted by others?

A. Yes, I did. '

Q. And if so, describe that to the Court.

A. Yes, I did have very strong feelings about that, and they
were refreshed quite a lot by hearing Colonel Creel [Director of
the Joint Information Bureau], testify about newsmen swallow-
ing whole communist propaganda, which is ridiculous.

At that time there was, as I have testified before, there was a
major controversy, both in this country and in Santo Domingo,
between the press and the civilian and military officials. T had
been disturbed by this, I thought it was bad for everybody con-
cerned. T did not want to say anything at the time of the shooting
that would make this situation worse,

For example. if I may explain myself a little further, had 1
said at that time—accused the Marines and called them trigger
happy at that time—the entire press force would have been 1n-
flained into a much more severe position than the one they took.
I didn’t feel that was good for anybody. )

Q. Now I ask you, sir, whether in these much more recent days
youir feelings or attitudes towards this matter have at all changed,
and : ; «

A. They have changed. ‘
Q. if so, why ? ‘ ‘ .

_A. They have changed markedly, becanse I have sat here and
listened to these Marine witnesses testify to what I consider
deliberate distortions in trying to cover up a serious mistake that
they have made. '
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101. Tt is not considered essential that this conflict in versions of
conversations minutes after these events, be resolved. It is found that
Mr. Burt’s explanation of his feelings and attitude at the time, is
thoroughly understandable.

EXTENT AND PERMANENCY OF INJURIES SUFFERED BY PETITIONERS AND
EXTENT OF TREATMENT VOLUNTARILY PROVIDED BY TU.S. GOVERNMENT
AGENCIES

102. Before discussing the testimony of petitioners as to their sub-
jective pain and suffering and treatment, and prior to discussing the
testimony of doctors at the trial on these points, there are certain
documentary medical reports in the record which should be sum-
marized.

In his statement before the Subcommittee of the Committee on the
Judiciary preceding the reference of this matter for trial, the Honor-
able Dante B. Fascell stated that:

* * * My, Burt was shot twice in the buttocks and, after initial
treatment aboard the S.S. Raleigh, was flown to Fort Bragg,
North Carolina, where he spent six weeks in the base hospital.

Mr. Kennedy was much more severely wounded, his injuries
consisting of a scalp wound which required 30 stitches to close,
penetration of his body with hundreds of pieces of shrapnel, and
multiple gunshot wounds of the left leg which were so severe that,
at one point, a decision had been made to amputate the leg at the
hip. He too was treated first aboard the Raleigh and later at Fort
Braggs. After two weeks there, he was transferred to Walter Reed
Hospital here in Washington where he remained until February
of the following year.

103. There were mntroduced before the Subcommittee by Congress-
men Fascell and William H. Ayres, statements of the petitioners dated
February 12, 1968, to this effect:

[Petitioner Burt]

I was unable to continue in my job, as Latin America Editor of
The Herald, for which I had trained so long and upon which my
future as a writer was geared. I tried my hand at a weekly news-
paper venture in Georgia. It did not work out, and I returned
here on general assignment.

The result of this was that I lost the lifetime job assurance
which The Herald originally had given. It was forfeited when 1
left the paper because I no longer felt I could cover Latin revolu-
tions. This sharply decreased my earning potential and forced me
into a new direction, at which I had to build again. I faced this
new assignment limited physically in my ability to gather the
news, which of course determines the significance of what you
write. At age 40, this disability makes me unemployable at most
newspapers. Because it limits the material available to me, it also
limits my free-lance earnings. This was a minimum of $1,000 a
year and often considerably higher. I had expected it to continue
rising. For example, a book on Haiti, for which I was under con-
tract to McGraw-Hill publishing company of New York, was due

finished in 1965 and has not yet been fully completed. For this, I
received a $2,000 advance and royalties to come later. The publi-
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cation now is in doubt. Another publisher had asked me to accept
a contract on a book on the Dominican Republic. I would have
received $1,500 for signing and royalties depending upon sales.
Both of these avenues of income have been denied me and I will
not be able to do books of this nature in the future because the
material will not be available to me. I also was preparing a book
on Cuba for which I expected a contract.

As a result of gunshot wounds, I have been turned down for
mortgage-life insurance on my house. I am having difficulty get-
ting my hospitalization reinstated at The Herald.

Orthopedic surgeons based my 15 per cent disability primarily
on loss of mobility in the right hip as measured in 1965. It is con-
siderably less now, and the prognosis is that one day I will lose
all mobility in that hip. This would mean I could walk only with
a cane, and would hinder my movements additionally. One sur-
geon had told me the only alternative is an operation to give me a
new hip socket, which is advised only in extreme cases.

At present, I experience daily pain which doctors suggest must
be borne, that T must learn to live with it. I may take two Bui-
ferin four times a day, and a prescription painkiller (Darvon) if
necessary. This dampens not only my outlook on life, but my
ability to work and achieve pleasure from leisure recreation. It
means that a thousand small things, like mowing the yard or doing
work around the house, now are done either at great discomfort or
someone must be hired.

[Petitioner Kennedy :]

Prior to the wounding, I was able to do commercial photo-
graphic work for magazines, advertising agencies and public re-
Iations firms, on a freelance basis on my own time. I am now cut
off from this source of income because of my disability. My work
is now confined to a desk job at The Miami Herald. My left leg
tires easily from walking. I cannot run and can walk only short dis-
tances at a time. Income from commercial work would mean a
;Elinimum of three thousand dollars a year, if I were able to do
it. .

My leg gives me constant pain. The pain is least intense first
thing in the morning. As the day progresses, it becomes increas-
ingly worse. This is a daily burden and now [sic] matter how I
try to forget it, or ignore it, there is no real relief. The pain is
caused by a combination of nerve damage and poor circulation be-
cause of muscle and arterial loss, according to Colone] Charles
Metz, Chief of Orthopedics at Walter Reed Army Medical Center.
This, I was told, is something I must learn to live with.

T am fortunate in that The Miami Herald has assured me con-
tinued employment. With my disability however, my potential
earning power has been permanently [sic] reduced. Any chance
of being offered a better position with another publisher, is re-
mote. To do a proper job in my field requires agility and stamina.
The possibility of a higher paying position before the shooting,
had been very much alive in discussions with representatives of
Life magazine. My life has been completely altered. Things that
used to be routine are now a struggle to do.




ractice limited i
t(iléioner Burt as of January 31,1970
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At age 42, when the shooting occuta'erd, I had about 25 years

: ni ower to look forward to. )
Ofiggéefﬁ)ﬁl?}%epindescribable pain and s?ﬁertl}rllg, paz.té g};zsaernst
T face a loss of earning power for the next zo years.
%rigsfigttlg: Tesult of the painful crippling executed by the Marines

] ingo.
102n iagg&g?glglg'y exhibit from Marshall F. Hall, M.D., F.ACS.

to orthopaedic surgery) has this to say about Pe-

Alvin V. Burt, a 42 year old white male, was seen on January

;197 .valuation of his right hip. . _
30}}?823,7;['/01‘ eT‘he patient gave a history of having been 111..‘01‘16
Dominican Republic in May 1965, coverllvrll'g theI}I)omlléuclz}In (;: ;Stless’

in-American Editor for the Miami Herald. t1e S
%S Evs}rl;s%}?éll{lear seat passenger in a Dominican taxicab, which .W'i)ls
Irfachinedunned by a U.S. Marine troop. The patient sustaine
)

gunshot founds to the right side. He was taken to a First Aid

i essing were applied and he was transferred, via heli-
?(fgt(le(l)‘?zcg It%e h(%spital ship Raleigh. During his s’lc)a?_rdon tﬂf i{na(i
leigh, the patient underwent two operations; a debri Eme ueI(ltl
apf)lication of a full spica cast. The patient was Sﬁl seq ‘Lineg
transferred to Fort _Braggl,( 1\4(1);'th_CaIJ;(})llilsna‘:i Hv;:heﬂg ; ;fdrglrsl;mnd
for approximately six weeks. During t ls time, he bud a sccond
debridement, dralnage and cast removal. 1he pa tl

i Rlorida, in July or August 1965, and subsequently
ggtll:grlligut’oli)la(ﬁ-tir’ne emplg’ymgnt as the Latin-American %dl‘tc;or
for the Miami Herald. The patient was under the care tpf oc (;1;
C. A. Zarzecki, who removed some more of the metal {a%m.e?'s
from his right side and placed the patient on thel:ap_yf I())1 rtlolr
right. hip. In 1969, the patle?lt Wenlt uﬂflset(;atrl;e care of Doc

and is presently under e. )
Joifg};egalc]-oox;ﬂamts : pAht thiszgime,fthe tpoartlent complains of
in in his right hip and loss of motion.
Corlf;?;l}fggggr;{'}}l{qi;égry ofpprevious arthritic condition, however,
states this did not give him any major difficulty prior to h}s in-
jury. No serious illnesses. Open reduction of his left upper iL]rm
in 1945, Cataract erOVﬁd from his right eye in 1968. Tonsillec-
ic to Penicillin. )
to?’%yﬁ&ff%{fdﬁn.’ina‘tz'on : Shows a well developed, well nour_ls}ie(jt?lt,
alert and cooperative male. k})IIe has (‘i{n é)ld deformity of his left
g revious automobile accident. ) '
arr’i‘l}’lﬁrgﬁiir?t has some tendency toward kyphosis of the ‘Fhoraclllc’-
lumbar spine, which is secondary to his Marie Strumpell’s
argl_sr 1}tlles'stands before us, he has a large scar over the right but-
tock, which is adherent to the glutei muscles and when he tightens
these muscles the scar indents. There i1s some loss of gluteous
function and weakness to the abductors to his right leg. He shows
a 15-degree flexion contracture of the right leg and has exquisite
pain and tenderness on attempts of internal and external ro"catlo?.
He has marked limitation of interna] rotation and the leg is held
in external rotation of approximately 25- to 30-degrees. He has
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a good range of flexion and extension to his right knee, however,
any type of motion to his hip gives him pain and tenderness.
He has a scar above his right anterior-superior iliac spine and
a scar anteriorly over the ilioinguinal area. The patient can go
into a squatting position,-however, with the stiffness to his back
and neck, it is difficult for him to carry out this motion fully and
maintain this position.

X-ray examination: X-rays of the thoracic and Jumbar spine
shows a Marie Strumpell’s arthritic changes with a bamboo spine.
He has a bullet fragment to the right of the lumbar third vertebra
and fairly well anterior into the abdominal cavity.

X-rays of the right hip shows a marked osteoarthritic change of
the joint space with bullet fragments throughout the joint and
the head of the femur. It appears he has had an old fracture, that
has healed in a varus position. There is loss of joint space and loss
of congruity of the hip. The metal fragments extend down at the
junction of the proximal third and distal two-thirds of his right
leg. ,
Impression : It is our impression this man has suffered a severe,
disabling injury to his right hip, which, in the future will need
an arthroplastic type of procedure. Because of his Marie Strum-
pell’s arthritis and immobility of the spine, any type of deformity
of his hip is going to increase this man’s overall disability.

We feel, during the next two years, he will need an arthroplasty
of his right hip, necessitating an expenditure of approximately
$5,000.00 to $6,000.00, including hospital and doctor’s bills.

At this time, we feel he represents a 75% permanent disability
of his right leg, as a result of his injury. Future surgery willl de-
crease his temporary disability, however, will not alter his future
permanent disability. This man will require a doctor’s evaluation
at least three times a year, at a cost of approximately $150.00 per

ear.
Y Diagnosis : Gunshot wounds, right iliac crest and hip, into the
abdomen, with severe degenerative osteoarthritic changes and
permanent deformity of the right hip. ‘

The same exihibit has this to say about Petitioner Kennedy, as of
J a,nuar]% 30, 1970: :

ouglas E. Kennedy, a 47 year old white male, was seen on
January 30, 1970, for evaluation of his lower left extremity.
History : The patient gave a history of having been in the Do-
minican Republic in May 1965, covering the Dominican crisis, as
a news photographer. He states he was a right front seat passen-
ger in a Dominican taxicab which was machine-gunned by a U.S.
Marine troop. The patient sustained gunshot wounds of the left
lower extremity. He was taken to a First Aid Station, dressing
were applied and he was transferred, via helicopter to the hospital
ship Raleigh. During his approximate five day stay on the Ral-
eigh, the patient underwent two operations on his left leg, a de-
bridement and repair of the sciatic nerve and, because of a. frac-
tured femur, he was placed in a full spica cast. Approximately
two days later, because of a spiking temperature, the cast was
removed, the wound inspected and a second spica cast applied.
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The patient was subsequently transferred to Fort Bragg, North
Carolina, during which time the spica cast was removed, the
wounds were re-debrided and a second repair of the sciatic nerve
was performed. Approximately three weeks later, the patient was
transferred to the Walter Red Hospital, Washington, D.C. Dur-
ing his hospitalization two skin grafts were performed and several
months later a sympathectomy was performed for relief of pain.
The patient subsequently developed a bleeding stress ulcer, which
was treated, and he was discharged from Walter Reed Hospital
in December 1965, to return to Miami, Florida. )

In January 1966, the patient had a recurrent attack of his

bleeding ulcer and was hospitalized at Mercy Hospital under the
care of Doctor Raymond Cohen. During the month of Febru-
ary 1966, the patient returned to the Walter Reed Hospital for
out-patient physical therapy, consisting of strengthening and
motion to the left lower extremity. The patient was in a full leg
brace and went into a short leg brace, double upright with a
Kleenzak pickup spring in approximately June 1966. )

The patient was previously treated by Doctor C. A Zarzecki
for therapy of whirlpool and exercises, however, is no longer

under his care. ]

The patient returned to work, as a news photographer, in the
Summer of 1966. i ) )

Present complaints : At this time, the patient complains of pain
in his lower left leg and states this becomes worse in the evening.
He complains of numbness and hypersensitivity to his left leg.

Past history : No previous injury or difficulty with his left lower
extremity. No serious illnesses. Tonsillectomy only previous sur-
gery. No known drug allergies. The patient states he was In ex-
cellent health until the time of his injury in May 1965.

Physical examination: Shows a well developed, well nourished,
alert male. Examination was limited to the left lower extremity.
Examination of the left foot shows weakness to the extensor hal-
Tucis longus and weakness to the dorsi flexor. He has fair strength
to the gastroc group. Inversion and eversion is normal. Dorsalis
pedis pulse could be felt. There is numbness over the medial as-
pect of his foot and some hypersensitivity over the lateral aspect
of his foot.

Examination of the left calf shows extensive soft tissue loss
with skin grafts over the lateral posterior aspect of his calf. He
has continuity of the Achilles tendon, however, a large portion of
this muscle mass and subcutaneous tissue has been lost. There is
some adherence to the tibia on the lateral aspect. He has an area
of numbness over the medial aspect of his left leg. He has a full
range of extension and 50-degrees of flexion to his left knee. He
has a large area of grafting over the popliteal space with scar
formation and loss of a portion of the medial belly of the gastroc
musele as it attaches to the femoral condyle. There is no protec-
tive tissue in and about the popliteal artery. He has some loss of
the semitendinosus and semimembranosus muscle, of the ham-
string group. There is weakness to this hamstring group on at-
tempted full extension. He has a mid-line scar on the posterior
aspect. His glutei group is good.
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'The patient, at this time, is wearing a short leg, d  uprig
with a Kleenzak pick up sI;ring. - & double upll‘;ht
On musele examination, there is function to the peroneal brevis,
however, very limited. On dorsi flexion, he does have the anterior
tibialis, the extensor hallucis longus and the common extensors
?i(l})\igel‘?yer? they are all weak. He has some function to the posterior,
is. ' ' ‘
X-ray examination: AP of the pelvis shows some clips in the
paravertebral area. He shows an old, healed fracture, wipth metal
fragments at the junction of the proximal one-third and distal
two-thirds of the femur. The hip joints are well maintained.
X-rays of the left knee shows some tendency toward genurecur-
vatum. There are a lot of metal fragmentations at the junction of
the proximal third and distal two-thirds of the tibia. The patella
: m(;gs very hf?
-rays, AP and lateral, of the left ankle show
ﬁ?gmentation distal to the fibula. ® shows fome meta!
mpression : 1t is our impression this man has reached maxim
medical benefits and no further active surgery is indicated. Itw?sl
miraculous that he has a leg that is still serviceable. He does have .
approximately 14-inch shortening to his leg. He has sensation
over the plantar surface of his foot and, with this sensation, he
should not, in the future, form uleerations. o
- We feel he represents a 70% permanent disability of his left leg
as a result of his injury. He will need medical evaluation appmm:
mately twice a year at an annual cost of approximately $125.00.
He will need new brace every year and a half at a cost of approxi-
mately $70.00. Recurring infection, in and about the metal frag-
ments is a probability, requiring at least two future hospitaliza-
‘tions at approximately $500.00 to $600.00 per hospitalization.
3)%@0%%?;0868 : }).Gun?h%:; wmind, left leg. 2) Fractured left femur.
oft tissue injury, left popliteal space and lower ,
‘ mg) '}‘I}l’mry. to tl:ie sciatie nerl?velj left. P gastroc o
. There is a documentary exhibit in the record consisting o
1etter’tq Hon. Dante B. Fascell from Lee Hills, Executive Edigtorfoil
the Knight Newspapers, which bears on the extent of medical care
furnished by the military following the shooting and . circumstances
under -which that care was discontinued. Excerpts from itare as
follows: _ ' o
-Of more direct concern to me is the abrupt reversal in th
posture taken by the Department of Defense. Mlc);re than two year:
have elapsed since the incident eccurred and I think it important
that thé committee recall the situation of that time and be apprised
of the conduct and positions of both Burt and Kennedy and of
the Department of Defense, which seem to me significant. :
- ¥ * * * * ! * CR

_The Department of Defense, meantime, acce ted full Téspon-
sibility for the care and medical treatmrent thélg“,Bﬁrtpsiﬁa gg-
nedy required. Normal procediire would call for any accidentally
injired newsman to be treated at a wilitary facility only if that
Facility was the. most immediately available and then to be trans-
ported to the United States for private care in private medical
facilities. | Emphasis supplied.]
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Instead, Burt and Kennedy were evacuated to the USS Balewh
for treatxﬁent, then flown tjcl) Fort Bl'a%g, North Carolina, for
further treatment. Burt was discharged at Fort Bragg while
Kennedy was transferred to Walter Reed Hospital for additional
surgery and treatment.

The Department of Defense was clearly aware of the precedent
involved and gave every indication that it was accepting this
unique responsibility because it was well aware of the unfortunate
role of the U.S. military in their wounding.

Numerous conversations occurred between the Department of
Defense and representatives of Knight Newspapers in the weeks
that followed the shooting and, at my direction, a record of those
conversations has been kept. Without reviewing them all, let me
call your attention to the following: o

1. In response to my request for clarification on the Depart-
ment’s position, 1 received on May 12, 1965, a telegram from
Assistant Secretary of Defense Arthur Sylvester. It read in part:
“T assure you that both men are receiving best possible care. Full
investigation of circumstances surrounding incident is being made.
1 will, of course, keep you advised. Meanw ile, the complete medi-
_ cal capabilities of the Defense Department and its components
will be at their disposal as long as they desire.” ]

9. Later that same day, I conferred with Deputy Assistant Sec-
retary of Defense Phil Goulding. I reviewed Mr. Sylvester’s tele-
gram with him and asked if that telegram meant exactly what it
said. My personal notes show that Mr. Goulding reaffirmed the
commitment made by Mr. Sylvester. Mr. Goulding said that the

.

Department’s assumption of care was “practically unique” and

inted out that it was in any case a sharp departure from estab-
Eghed procedure. He said that the Department “apparently” had
no legal liability but said the Department had decided to accept
the responsibility for medical care anyway. ' .

3. W};Ohad numerous reaffirmations of the Department’s inten-
tion to provide whatever care necessary in the months that fol-
lowed. As late as December 4, 1965, when it was obvious that
Kennedy was so diabled that long-term care was a distinct possi-
* bility, I raised the question again with Mr. Goulding. 4

My notes show that Mr. Goulding indicated that the Depart-
ment would continue to offer and sutpply whatever medical care
~ Mr. Kennedy required. He again referred to the earlier. depart-

- mental decision to accept responsibility and said he expected no
© problem with, for instance, out-patient care.

It is worth noting that the Department’s own investigation of
the incident had been completed months before, on June 7, 1965
to be exact. Indeed, the Department’s position had been made so
clear that President Johnson had been moved to write Mr. Ken-
nedy that “It gives me heart that the Army is able to offer you
medical assistance and care as it would any other combat veteran.”

- That letter was dated May 29, 1965. ;

: Regrettably, all this was to change. Despite the fact that the
- Department had done everything possible to acknowledge its

responsibility by assuming the burden of care for these men, it

was unwilling to carry through that responsibility. - -
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On Febl_"uary 24,1966, I talked with Mr. Goulding again, trying
to determine what Kennedy should do when he required future
medical attention. o ‘

Mr. Goulding told me then that Mr. Kennedy should get in
touch with the Army if he required further care, whereupon
arrangements would be made for him to be treated either at a
military hospital or by military doctors. He said that he could
think qf no reason why anyone in the Department would decide
otherwise in view of the then well-established commitment to Mr.
Kennedy. Mr. Goulding pointed out that he himself did not have
the authority to commit the government to lifetime care but said
he would explore the question and notify me of its resolution.

The response to that conversation is found in a final letter to
me from Mr. Goulding dated March 14, 1966, a copy of which is
attached to this letter.

106, The reply of March 14, 1966, by Mr. Goulding, Deputy Assist-
ant Secretary of Defense, reads in pertinent part as follows:

T am advised that the United States is not legally liable for the
shooting, and that medical care to date has been given the men as
a matter of grace, not right. This has been done under the Depart-
ment of Defense Appropriations Act and medical care regulations
which authorize Department of Defense officials to extend care on
an ad hoc basis to persons who would not otherwise be eligible.

It is not possible to know whether the Appropriations Act or
the governing regulations will be modified. I am advised that
neither the Secretary of the Army nor, indeed, the Secretary of
Defense, could bind future officials in this matter.

107, Mr. Burt’s subjective recollection of his suffering and experi-
ence followinithe shooting, i3 that he was kept on the ﬁospital ship,
U.S.S. Raleigh, from May 6 until May 9. He underwent two opera-
tions abroad the ship, one to remove metal consisting of both bullets
and automobile fragments and a second operation to remove con-
taminated flesh. The wound in the high-thigh area was described by
the doctor as one that might have been made by a grenade, requiring
trimming away of jagged and ripped flesh. Following the second op-
eration he was placed in a cast from chest to knees and he described
this as “perhaps the most difficult time of all. They put the cast on
me while 1 was asleep, and when I awoke the cast had wrenched par-
ticularly the right hip so that it felt as though it was almost out of
socket:. It caused a Igreat deal of pain. As a matter of fact, it was the
most severe pain 1 ever felt, a great deal more than the gunshot
wound in comparison.” The cast had been put on the protect him dur-
ing transportation to the hospital at Fort Bragg on the supposition
that bone chips and possibly a hairline fracture had been detected.
Incidentally, while aboard the U.S.S. Raleigh, Mr. Burt recalls a
visit from Gen. John Griswald Bouker, U.S, Marine Corps, who told
him the shooting never should have happened. He quotes General
Bouker as saying, “I thought we had those guys under better fire
control than that.” ' ‘ o

108, Petitioners Burt and Kennedg were airlifted from the hospital
ship to Womack Hospital at Fort Bragg, North Carolina. Mr. Burt
was kept there for about 6 weeks. At Womack the cast was removed
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about 10 weeks after arrival. There was 'another operation to c_ut‘
;3(;;5 ﬂlesh and prevent infection, and a drain placed in the WOl;nd 1011(
some time. Finally, the wound was closed. After release from W lomavc
in mid-June of 1965, Mr. Burt took a couple of weeks off since ie was
anxious to return to Miami and begin \V().I;klng for the Herald oncele
again. He returned to work in August 1965 on a part-time basis :}111(
worked half-time for the next year or so, returmng to his home ‘f\;len
he began to feel badly. He tried a few trips on Latln-Amerlcar} a lans
which he knew so well, but found that he could not endulg % 1eIm.
He was obliged to turn down an offer arranged through tI}e })J.L . t}n—
formation Agency late in the fall of 1966 to write a bOOl.\ about 13
Dominican Republic covering the period following the afor en’_lelitlonf1
civil strife. After contracts, had been arranged, he found that he
could not do the book, and could not stay in Santo Domingo. .

109. Upon his return to Miami, Mr. Burt saw a Dr. Zarzecki, an
orthopaedic surgeon designated by his employer’s insurance carriler,
and the doctor removed a bullet from the right gppendlx_ ar%a t! ag
had been causing a great deal of difficulty. In addition to his p yslllcad
discomfort, Mr. Burt found that he no longer had mobility and ha
lost his zest and desire to cover “crisis” s1tuatlolls. Asa rgsult, he ar-
ranged to buy part interest in a small weekly newspaper in northeast
Georgia and tried running that for about 10 months, but the \{entﬁre.
was only moderately successful and he re,f]or_n_evd the Herild m f?{@ot er
capacity as an editorial writer, a job requiring no reat mobl ity or
obligation to go out and gather facts. Mr. Burt still has a'greaﬁ_n}llalll.y
fragments up and down his arm and leg and side, some of whic (11e
faiﬁy close to the surface, On occasions they have had to be }‘emovezl ,
in some cases by a Dr. Kalbac who succeeded Dr. Zarzecki for the
insurance company. He is informed there 1s one fragment abﬁgt
three-quarters of an inch long and half an‘lnch or so wide in the ' ilp
which he is advised to leave there, because it cannot be removed with-

' age. , L
Ouﬂr(l)flsl\cll:.dﬁﬁt%s aware that the shooting aggravated a preexisting
arthritic condition which had produced a spine of 11m1ted__mi)b1]1ti§{r.
He states the prior arthritic condition thade him perhaps a little awh-
ward, but it had been quiescent and had produced no pain. Slnaq the
shooting, the mobility of his right hip has been ]1m}§ed, the con 1t1}(1)p
seems to be worsening, and the extent to which he can 'stralghten 18
leg has sharply decreased, If he stands for an hour he vsuﬁers_Se\i\elre
pain, and must get off his leg or suffer several days of severe pailll}. T.
Rurt at the time of the trial noticed deterioration in his ab 1tyd to
stand and to straighten his leg. He experiences pain on a day-to-day
basis, taking an average of six to eight Bufferin: a day or a %r(f)fng_gr
drug (Indocin, with some undesirable side effects) 1f the Bufferin
fails, Tf the Indocin also fails, he is required to go to bed. Hhe_ qaltn no
longer walk more than six or eight blocks at the most, mow his lawn.
ptgfoﬁ’x?rl?:nnedy’s subjective recollection of his suffering alld ex-
perience. is that he also spent several days aboard the hospital ship,
U.S.S. Raleigh, where he was taken immediately toit.he operating
room and X-rayed for a skull fracture. Upon awakening from anes-
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thesia he found himself in a full cast from the armpits to his feet. A
navy surgeon said to him, “You had a pretty rough time. We thought
we were going to lose you a couple of times because you were losing
blood faster than we could put it in.” The doctor said, “I think you are
going to be all right now.” He was then sedated and slept. Mr. Ken-
nedy recalls suffering from a continuously elevated temperature, and
the decision was made to operate because of infection. He was returned
to the operating room aboard the U.S.S. Raleigh, the cast was re-
moved, he was packed in ice, given an anesthesia, and the wound again
cleansed. He next remembers awakening, back in the cast. The same
navy surgeon advised him that he had spent 8 hours operating on the
leg 1n the conference with other surgeons on the ship they had con-
sidered amputation, but felt there was a chance of saving it and de-
ctded to give.it a chance. The surgeon stated he did not know how
successful they might have been because the damage was extensive.
One of the two branches of the main artery into the leg had been shot
away, and the other one damaged. The main nerve had been all but
severed and was hanging by a thread. A great deal of metal had been
removed. He displayed to Mr. Kennedy a handful of small pieces but
explained that he could not get nearly all of it out. Mr. Kennedy re-
calls a conversation with Admiral McCain, Commander of the Amer-
ican naval forces during the Dominican civil strife, and that the ad-
miral stated his sorrow, that he could see no reason why it had hap-
pened, that he wanted to apologize on behalf of the United States.

112. Mr. Kennedy was kept at Fort Bragg for 2 or 3 weeks, during
which time one operation was performed to clean out the wound and
remove more fragments. Where the nerve had been sewn together on
the hospital ship, it was now wired together at Fort Bragg for a more
permanent fastening. The body cast was removed and a full spica cast
substituted,; from the armpits to and through the foot. His right foot
was left free, but there was a bar connecting the left leg to the right
leg and he was put in a Forster frame so that he could be turned. The
cast described makes it impossible to sit up, and the frame provides, in
effect, a rotating bed which can be turned to permit the patient to eat.

113, Mr. Kennedy describes pain “so bad that it was impossible to
sleep. I have never had so much pain as that. It was a constant pain
and a terrifying pain. They kept giving me medication, but the medi-
cation didn’t even put a dent in it.”” He continued as follows: .

The only relief I would get at all would be when I would fall
asleep for brief periods. When I would wake up, I would hate to
wake up because I knew I was in for it all over again. It was a
terrible pain. . .

114. Mr. Kennedy was then flown to Walter Reed Hospital from
Fort Bragg in a military plane for further treatment and skin grafts,
because the wounds were still open. He was a patient at Walter Reed
from about the middle of June 1965 until Christmas. He had a total of
three operations at Walter Reed and a skin graft which was only
partially successful, followed by a skin graft which was successful.
Difficulties arose because an area of the bone became infected with
osteomyelitis which has since cleared up. Mr. Kennedy was removed
from the aforementioned Forster frame, and put in a regular bed about
September 1965, , :




: " d
5. ile at Walter Reed, Mr. Kennedy woke one morning an
vo}%ﬁ e(}?\;lltremendous amounlt'of' blood W'lIl‘Lc'h ;nez:;l %izgreitttex Ii]so;iztaeggﬁ
oross” uleer resulting from his injuries. 1h1sreq ensive thed
n?g:‘ssHe underwent %nqthgr o"};)eracﬁl‘o‘{l 111.1 12)111; gﬂ‘({;'ltlet;) ;eslll)?;x (; lpx‘:elzleldllg
-hich was “continuing” and “terribie. ‘ 1ee
g?lelggt(‘)‘ deaden the nerve, hég underwent a sympaphec'toirﬁy OE(EIIO 2&1:1111
which involved cutting a nerve into his leg at a point in e ald et
He was advised that following such an operation, hlSv egh\.vou ergtion
ably always be dry and would not perspire normally. This Og ration
provided temporary relief. r}\l fe}w;v gays ]itltelé t;laei r]lp‘(slilgcléeturne
1 jection. He has had constan .
mg111;5l ir&]ill\%;lgll(zggeﬁeed he was fitted with a full le'ﬁ brace that cam_e{tug
to and around the groin, and with the aid of crutches he‘ was lzefln;oﬁein
to oo home for Christmas. While home, the stress ulcer eIFp -el() 5(1 "
and he was taken to Mercy Hospital 1n Miami where, a ter ];tyh
he was returned to Walter Reed as an out-patient for abouttgm mo1 in:
Since that time he has bGG%l undil_' th?{i (i%r(ib()f the aforementioned
: any doctors, Zarzecki and Ralbac. ‘ 7
Sulliil’;.c%(i(l)lrcneplea}\I’illg Walter Reed in January of 1966, M‘r.‘ K”engei(l%
has experienced a continuous “gnawing, agonizing type p{un,t z\ 1 o
increases progressively during the day. He 1s determlne(‘ nd(l)D ;r \gon
“hooked” on drugs, and therefore takes aspirin constantly, an A
occasionally. He sometimes has to leave work early, remove 1}? tr't >
and elevate the foot to obtain some relief. He has been advised that 1 15
a pain he will have to learn to live with the rest of his hfe;t mo’inm&
and night. He has been able to play golf, which was an 1mli(o an ;)I;al
of his life, by using lan ;lectrlcug:.a,rt.-'He 'Cai'l ;13 longer hike or camp,
t fishing only if nowalking 1s invoived. - :
aniil%.ml\i(-). Kenngedy %as been retained as chief photographer e}mlt the
Herald where he returned in the early summer of 1966, more t fm'::i
year after the shooting, first on a part-time basis and, after sev 913
months, on a full-time basis.fﬁHe no longer travels at all, and spends
-cent of his time in the office. . _
991%%1.‘0%?12 hospitalized at Walter Reed in an out-patient statustz
Mr. Kennedy was married. He had planned to be married in J unle Od
1965 and there was an emotional wrench and mental anguish invo }Ye_
with regard to whether he should suggest relieving his fiance .pf t ttalr
prior commitment to one another. They were, however, married at a
time when Mr. Kennedy was still on the aforementioned Forster
frame, and when it was not clear whether he _would ever walk again.
120. Medical testimony produced by petitioners at the trial in s}up-
plementation of the aforementioned d({cumentary reports and their
v imony is hereinafter summarized : : .
oantes& Weﬁ’-qualiﬁedrand distinguished orthopaedic surgeon, ch'i
Joseph Kalbac (also qualified as an expert 1n servmq-connectté
disabilities since he had served on the air force medical boards
rating disabilities and was currently an orthopaedic examiner f}olr
the military and civil examiner 1n Dade County, Florida), 1s }t1 e
insurance company doctor who took over from Dr. Zarzecki when
the latter incurred a coronary and could no longer treat Messrs.
Kennedy and Burt. He first saw Mr. Burt on October 13, 196{)),
when petitioner was complaining of a piece of shrapnel in the suh-
cutaneous right groin area. After taking a history, he removed the
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shrapnel with local anesthésia. He examined Mr. Burt and re-
porter 50 percent range of motion, observed the scars and the
absence of the gluteus maximus muscle. In subsequent visits, he
determined that there were shrapnel wounds predominantly over
the right hip, right side of the abdomen and right chin. He studied
all of the prior military medical records, and was aware of the
cunshot wound in the right buttocks with a slug overlying the
iliac erest, which had been later removed by the aforementioned
Dr. Zarzecki. The doctor was informed, and made a report, of the
continuous pain suffered by Mr. Burt, as above described, and the
drugs he was required to take to relieve it. The doctor was in-
formed by Mr. Burt that “[h]e felt that since his accident the
curvature in his spine was much worse, along Wlth worse posture,
which would be expected with contracture. The right hip seemed
to be bothering him more. He felt that his condition in the right
hip had deteriorated within the last two years.” The doctor testi-
fied at length on the limitation of motion to which Mr. Burt was
then subjected, and the fact that X-rays revealed a lot of metallic
foreign bodies. He concluded that Mr. Burt had, as a result of the
gunshot wounds, sustained 30 percent disability of the body as a
whole, and that the disability was permanent. He expressed the
opinion that he could conceivably be 100 percent impaired from
doing the job that he performed prior to the gunshot wounds, and
that he may require further surgery on his right hip in the future.
It was his opinion, at the time of the trial, that Mr. Burt had
recovered as much as he was going to and; furthermore, that he
had “a good chance of requiring something to be done in his right

- hip, should it degenerate with wear and tear.”

121. Dr, Kalbac expressed the opinion that there is a 50 percent
chance that in the future Mr. Burt will require an arthroplasty, and
testified as follows on this point :

In a situation like his, probably the commonest procedure that

I employ is a cup arthroplasty in which through anincision

“around the hip, an extensive incision, we actually go in and re-
move all the inflamed scar tissue around the hip joint to increase

the motion and then we smooth off the head of the bone, the round

femural head, shave it down, and then we put a metallic cup,

: vivlhich acts basically like a bushing and allows more motion in

‘there, -

‘"The other procedure would be again if this had to be done 20
vears from now, rather than in the next five years, a person might
just amputate that head of the bone and put in a-prosthesis instead
of just a cup to cover it. I he was 20 years older, we just might
take this out, put in the prosthesis and thereby he could bear
weight sooner than he would with a cup and get along easier.

122. Dr. Kalbae also felt that there was a good chance of fragments
of shrapnel in Mr. Burt’s body causing trouble in the future, includ-
ing possible bone infection. He thought the pain suffered by Mr. Burt,
rather than going away, would probably increase over the years.

123. Dr. Kalbac’s testimony with respect to Mr. Kennedy was that
he had sustained three gunshot wounds in the left lower extremity, one
m the femur (in the distal area of the leg), one at the calf ( part of
which was shot away), and one behind his knee. There was a fracture
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of the left femur (thigh) inthe proximal third of the bone just below
the hip, with muscle loss to the thigh, to the popliteal area which is
behind the knee, and the cap of his leg. The posterior tibial nerve was
injured and the posterior tibial artery was severed. Dr. Kalbac de-
seribed the severance of the artery asa serious injury, because 1t results
in very little circulation going to the leg except for small vessels going
to the knee. The severance of the nerve causes tibial nerve palsy.

because this nerve supplies the muscles that permit the foot to be
foot, and has a

pushed down. Without it a person cannot control his

drop-type foot. ) » )
124." After describing the history of the military treatment received

by Mr. Kennedy, including the aforementioned scalp wound, and the

various operations he had undergone as earlier mentioned, Dr. Kalbac
Ir. Kennedy was

stated that the main trouble currently suffered by Mr.

the continuous pain in the left lower extremity for which he took the
drugs earlier described. He described the patient’s complaints of alter-
nate numbness and ultrasensitivity in the leg, and the patient’s in-
ability to distinguish between heat and cold. Dr. Kalbac described
the limited use of the leg available to Mr. Kennedy, and the brace he
was required to wear. His testimony described massive SCarring, and
also X-rays revealing numerous pieces of foreign metal throughout
the injured area.

125. On the basis of his total testimony, Dr. Kalbac concluded that
Mr. Kennedy had sustained disability to the body as a whole of 35-40
percent, based on the same established tables which he had used to rate
Mr. Burt’s, permanent disability earlier. He testified that he would
give the same disability ratings to both men had they been sent to him
by the Veterans’ ‘Administration, for example. Dr. Kalbac conclude
that the aforementioned sympthectomy had not fully relieved Mr.
Kennedy’s pain, and that medication was the only alternative in his
case. He had concluded that the nerve severance above described was 2
permanent injury which will not regenerate, based on an electromyog-
raphy which he bad performed the previous week. All muscle supplied
by the damaged nerves will not function, any sensation derived from
these nerves will be absent, and he will have to wear a short leg brace
for the rest of his life unless he elects to have an operation to make the
joint stiff and eliminate the brace. In Mr. Kennedy’s case, Dr. Kalbac
felt the foreign metallic substances within his body had a good chance
of causing difficulties in the future, and that Mr. Xennedy had gotten
a5 well as he was ever going to get. He felt that Mr. Kennedy had an

excellent chance of developing arthritis in the knee, and might require
an operation to fuse the knee if pain persists.
~126. Dr. Kalbac observed that foreign metallic bodies are irritants
which set up inflammation, and Mr. Kennedy may have osteomyelitis
or bone inflammation in the future. The doctor concluded that Mr.
Kennedy’s prior activities as a sportsman are going to be “markedly
limited” in the future. N - ;
197. The other medical witness presented by petitioners was Dr.
Marshall Hall, whose written report appears earlier in these findings.
‘At the trial he also was qualified as a distinguished physician, with
specialty in orthopaedics. In addition to private practice, he has spent
a year in the Air Force as an orthopaedic surgeon, and has been con-
sultant to the Air Force at Olmstead Air Force Base. He teaches ortho-
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paedic surgefv at the University of Miami Scho iei
lic v 4 > School of Medicine and h
lii(;ilivn edrln rgﬁgﬁl&%no{)s fo}rI hi? \lvogk.'Asiindicated in the written repor?::
. l, Dr. Hall had occasion to examine petitioners i
i{ anuary of 1970, just prior to the trial, without being awgg'e of Wf;fh:;
elggs %zfzglgumng them on behalf of plaintiffs or defendant.
oz W it. Vresrﬁect to Mr. Burt, after taking a medical history, he
Opserved ﬁezlg;?hf;ithetsim??‘ ggndlt;mns described by Dr. Kalbac, and
tat onclusion that “the wounds to the pelvis and to the hi
;:1 1tl}11 thfhmietal fragments therein, are causally related to this gunshgé
quili?i at occurred back in May of 1965.” He felt the patient’s dis-
‘of i y \_va}f permanent and that he is suffering a 75 percent disability
of éf) 5‘;{;‘12 zlteﬁ:l}glz x;%)%]_d ‘;ganslate thIi; t% a permanent disability to
dy as a whole 5-40 percent. He based his conclusion on’
tf}a;;; t}l{l{gt the }31p is completely destroyed at this time. It has sor:m:nflugtlf
tion. 1 L;);tvﬁgsr i ;?ﬁ;f is no que‘.:slitmn, according to Dr. Hall, that he will
€ » rative procedure, and he believes it is in the not to
Eﬁf&?lﬁ Ii;u;;;gg?nt; Ofegatl}xvi ﬁ)roccidure the doctor contemplateg(iv;s 2
oral g cement, both the pelvic portion and the femur ortion,
ii;szn}glan a(iryhc type of plastic material. He felt that this ogél'iitl;?(g;
in{‘);x'li gdlizglocx:gépgxp%dllltiflrle, o]f between, five and six thonsand dollars
o osts. Dr. Hall felt that the “exquisite’” pain currently suf-
ferred by Mr. Burt would dimini 1. e it T
; by Mr. , nish after such surgery, but that he
would always have pain. With respect t e it e ot
ould ys have . < . to the preexistent arthritic con
dition, Dr. Hall felt that the mtlp?c' o tor demands on
- X - that t thritis had made greater demands on
Mr. Burt’s right hip which th ip e g e
Mr. s rig hich the hip could not meet because of the in-
%gglispi\:rl?éghf ﬁt t}i%éi s%staén“?d‘ ]‘from the gunshot wounds. }(I)e &x’l"l:;ié"s'lgf
the opinion that Mr. Burt “will never be able to resume ar
aetivity in which ambulating i sl y by
e ich ambulating is a part of it-—competitive typé o
t ; ve type
zvo otr:'}];é bfgg.v }zlzlzeigg;ngg ;Bfotg;}}? gl)'erc?ntage of perﬂlfanént dis'ziréielig
ot 3 ) vhote “5: %" that he attributed to Mr. Burt dic
ﬁ«gﬁ ;n::lgx{?]e the preexistent arthritic condition; but that héf wdﬁﬁl ?ﬁ
ha \; }els T ;114 3 t.}t]heh{}:sabﬂ‘lt‘y.m the hip caused by the gunshot wounds that
) %22} ,% ; He ip condition not been aggravated by the arthritis,
oo d'u.t:edl. all ajlexammatlon of Mr. Kennedy and his medical history
produce generally the same findings earlier described by Dr. Kalba¢
Sﬁﬁger?mghextenmve testimony, he concluded that Mr. KennedV\'ﬁ*hé
sl ;r}llg }:0 pf?rcent‘ permanent disability of the left leg, arrived at
bohe‘an?l 113501}7 and findings concerning the injury to muscle, tendon,
bone's bod?rsz Sof‘[; lzeiv? fl}l}llc;;l(l}?. }Tltan}slatled into permanent aisé{)ii'if}:
of the s a whole, he felt that this was equivalent of 98-30 per-
cent. He was of the opinion that there wer b ! snrgical prace.
dures that would be beneficial t igxefmele AR et e
3 ] ial to Mr. Kennedy at this ti d th
there was nothing that he co Yo o Y time that will thet
h ] ng that he could be given at this time that will in an)
;;1?(% é:él;ri 2? g&a;n. t}{e dw{?_%of t}(lle opinion that Mr. Kennedy’s he%l?gzr
o ras at a standstill, and that he would show no further im-
P;“Qﬁ;imeng. He felt that the metal fragments would occasionally’ “gle
P 3 ems in the future, and that Mr. Kennedy’s preaéciden't”sp%f'tjs
aclgxgml%sgt?%earhgr described, would be grossly curtailed. =~ "
30. Petitioners were concerned about their future employment with
ﬁrlll:h%{l;}n?h ?ﬁ;gld guﬁi thtlagl’ h}slwe been assured by the prlgs'eiy;t nﬁn‘&gﬁ
; - Miami Herald that their continuing employm 1t would
}ifi guara:nteed, provided they did their jobs to the Bestpo‘f}’ch«filtl' agl(ll'llgg
1e newspaper kept both petitioners on its payroll while they were



66

recuperating and both received relatively minor workmen’s compen-
sation benefits during their hospitalization, including lump sum bene-
fits ($2,200 for Mr. Burt.and $6,700 for Mr. Kennedy), as well as pay-
ment for medical care obtained from sources other than facilities of
the U.S. Government. ) )

131. Tt is apparent from all the foregoing subjective and medical
evidence, that petitioners have not yet been compensated for their
pain and suffering, past, present and future; nor for their permanent
disability ; nor for the loss of the “upward mobility” in their respec-
tive professions which each appeared to be enjoying at the time of the
shooting above described.

CONCLUSIONS

It is concluded on the basis of all of the foregoing facts that peti-
tioners Kennedy and Burt are not chargeable with contributory negli-
gence in the tragic shooting described above. Nor could they reason-
ably be charged with “assumption of risk,” particularly from “our”
side, given the encouraging climate for newsmen existing at the time;
their own prior experience; the experience of other distinguished
newsmen ; and their behavior immediately preceding the incident. For
the same reason, it is conclided that their driver acted reasonably
under the circumstances. Even if it could be otherwise concluded (and
it cannot), his actions cannot be imputed to petitioners any more than
the carelessness of any taxi driver would be imputable to passengers
in his taxi. ,

Moreover, the troops at checkpoint “Alpha” affirmatively demon-
strated inexperience, lack of professional poise, carelessness, poor fire
control, a failure to comply with the general orders in effect, and a
failure to comply with the specific orders of the young officer control-
ling them at the checkpoint. (Findings 84, 85 and 86.) These factors
were the proximate cause of this tragedy.

1f one were to conjecture how a series of events such as this could
occur, it appears likely from an exhaustive examination of the record
that the corporal manning the machinegun on the tank might have
confused the first shots fired by Corporal Gandia and his companions
when the driver of the car (recognized as a Dominican) opened his
door, with what he thought was “incoming” sniper fire. Certainly
that explanation is as plausible as the internally inconsistent explana-
tion of the marine witnesses that they directed overwhelming auto-
matic fire at the car because of a few rounds of “incoming” fire, which
petitioners did not hear. In any event, the hand gestures described by
Corporal Gandia, over a period of 5 minutes by his own estimate, were
demonstrably ambiguous, contradictory and confusing to any person
of average intelligence and experience.

Above all, however, is the fact that this is a case in which Congress
has asked that the facilities of this Court be utilized to examine
whether “in equity and good conscience” petitioners are entitled to
recompense. By that test, writers ! analyzing instances wherein Con-

gress prior to 1855 engaged in its own nonjudicial evaluation of equit- -

able claims, observed back then that:

1 Gellhorn & Lauer, Congressional Settlement of Tort Claims Against the United States,
55 COLUM. L. REV. 1, 13 (1955).
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A claimant’s freedom from fault must be established. But if
he has been shown not to be blameworthy, he has virtually made
out a prima facie case for relief. ’
We have here a typical case calling for equitable relief, for the very
reason that the Federal Tort Claims Act.? fails to provide a rem-
edy because of one the exceptions therein contained. A leading Con-
gressional Reference case in this court ® involving, infer alia, this same
exception to the Federal Tort Claims Act, had this to say:

Since this is a Congressional reference, however, we are to ex-
amine the broader “equitable” facets of plaintiff’s claim. We de-
termine, in that connection. whether the nation owes a “debt”
based upon considerations of a moral or merely honorary nature,
such as are binding on the conscience or the honor of an individ-
ual, although the debt could obtain no recognition in a court of
law” (United States v. Realty Company, 163 U.S. 427, 440
(1896)). In making that evaluation it is proper to consider,
among other things, whether the claim is of a type recoverable
against a private individual (Burkhardt v. United States, 113

“Ct. CL. 658, 667-68 (1949) ). It is also relevant to take account of
the general principles governing the particular area of the law
‘bearing on the claim (ZEstate of Fairbank v. United States, 164
Ct. CL.1,8,10,11 (1964)).[*] :
Burkhardt v. United States, 113 Ct. Cl. 658, 84 F. Supp. 553 (1949),
cited in the foregoing quotation, is often mentioned as a landmark
case in this field. The Court stated at 66667, 84 F. Supp. at 558-59:

" The Government contends that Congress used the term “legal or
equitable claim” in Section 2509 of the Judicial Code, supra, in
its strict legal sense and not in a broad general sense meaning
“moral claim,” and submits that the claim of the plaintiffs 1s
not an “equitable claim” as that term is used.

* * % Co% * * »*

) Thig court has previously had occasion to consider a special
jurisdictional act of Congress which conferred jurisdiction upon
the court “to enter such decree or judgment against the United
States for such loss and damage as equity and justice shall require
(Lamborn and Company v. United States, 106 C. Cls. 703), and
especially by the Government’s contention that the court was
limited by that act to the determination of whether plaintiff had
a legal or equitable claim in the strict sense of that term as usually
applied in a court of law and equity. We interpreted the special
act of Congress to mean “equity and justice” in its broad mean-

ing rather than in the strict sense in which such term is under-
stood and applied in equity jurisprudence (p. 723). '

* * * * * 13 »

228 T.8.C. 2680(k). 10 U.8.C. 2733 also fails to ‘rovlde a re
(ﬁg‘;tates of E. L. Armiger v. United Statesy 168 Ct? Cl. 379, ‘.;Sg,legg{)%t‘. 12a(;"625,; 628

4 geelaiso nqﬁe% supra ag 1.‘:"(»1 v;rfh;}rein the writers observe :

“A claim wi e recognize t is thought to be within the ‘general policy’ of

that provides for federal accountability, even though the claimgemay n%t lfg e(x)nb’:'asct;{“lfye
the precise statutory language. Conversely, the elaim will be denied if Congress discerns
an exclusionary policy in a statute, even If it does not explicitly fit the present case. In
short, federal statutes are used not merely as direct precedents, but as guldes and
analogies to aid in deeiding a case not yet dealt with by an applicable general law * * *.”
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We are therefore of the opinion that the term “equitable claim”
as used in 28 U.S.C., Sec. 2509, is not used in a strict technical
sense meaning a claim involving consideration of principles of
right and justice as administered by courts of equity, ‘but
the broader moral sense based upon general equitable con-
sideration. * * *° , ‘

There is evidence in this record (not previously discussed) that at
the time of the shooting, top Government officials characterized the
founding of these petitioners as “tragic and unjustified.” An Associ-
ated Press account datelined Washingten, May 8, 1965, and introduced
at the trial, quotes Hon. Arthur Sylvester, Assistant Secretary of De-
fense for Public Affairs, as endorsing that characterization with these
introductory words: e o

. .1 can do no better than repeat the words of Col. George Creel,

senior U.S. information officer in Santo Domingo * * *. =
. At the trial Colonel Creel (Ret.) testified that he had been mis-
quoted ; that he had used the word “unfortunate,” not “unjustified.”
However, the distinction is net important in the context of this case.
On an examination of the whole record, this tragedy could be char-
acterized as “unjustified”’ or “unfortunate,” or both, so as to support
a recommerndation for relief on equitable grounds, in the nonjurisdical
sense of that term. ST : ‘

It is not insignificant that ‘in the transcribed proceedings before
the House subcommittee prior to the referemce of this case, the Navy’s
witness testified with respect to this relief bill : '

No, we said we couldn’t support it under any law we administer,
but I don’t think you will find that the Department opposed the

bill * * * We cannot sponsor the bill. : -

The extensive and generous medical care afforded petitioners by the
military following the shooting confirms this official reaction. -

In its amended answer (filed almost a year after the original answer
to the petition), defendant raises a new defense to the effect that the
shooting was caused by agents of the Organization of American States
(OAS), and not of the United States, and therefore the latter is not
equitably liable, There is no support whatever in the record for this
contention. '

Defendant’s own witness, the aforementioned General Palmer, testi-
fied that it was not until May 29, 1965, long after this incident, that
“General Alvim of the Brazilian Army * * * took over as the Com-
mander of what was at that time called the Interamerican Force, later
changed to the Interamerican Peace Force, and 1 became his Deputy
Commander of the Interamerican Force and retained my U.S. (‘om-
mand.” (Emphasis supplied.)

On May 6th, when this shooting occurred, the OAS empowered a
five-man commission (on which the United States was nof repre-
sented), which provided certain diplomatic guidance (not well-defined
in the record). But on that date, the marines at checkpoint “Alpha”
reported exclusively to the U.S. Commander, General Palmer, entirely
through a U.S. Marine chain of command. General Palmer’s testi-

5 See alse Town of Kure Beach v, United States, 168 Ct. Cl. 597 (1964), for a scholaarly
discussion- of equitable claims and. their evaluation in ‘“the broader moral sense based
upon -generdl -equitable considerations” ; North Countries Hydro-Electric Co. v. United
States, 170 Ct. Cl. 241 (1965) ; and Rumley v. United States, 169 Ct. CL. 100 (1965).
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mony on this point was clear, and-it was confirmed by that of Am-
assador Bennett. The marines involved in this incident were clearly
agents of the United States, under ¥LS. command, and acting in ac-
cordance with U.S. orders. [PRPEERE :
'  DAMAGES

The issue of the amount of damages remains for disposition. In a
case such as this, the award :to the claimants suflicient to compensate
them for pain and suffering (past, present and future) ; the effects of
permanent ‘disability; and for the fact that their careers, which were
clearly in the ascendancy, have been permanently interrupted, would
normally be within the prevince of a jury, and not subject to precise
and mathematical determination. This case is further complicated by
the fact that éxtensive early medical care was afforded petitionérs by
defendant, by workmen’s ¢ompensation, and the fact that certain
monetary Jlosses wetle mitigated by the enlighteried attitudé of-their
employer. The fact remains, however, that the uncompensated damages
to petitioners (as appears from their testimony, the medical-testimony,
and the prognosis), remain grave and formidable. S

The bill referred by the Congress (finding Ne. 2), speaks specifically
of the sum of $75,000 for Petitioner Kennedy, and the sum of $50,000
to Petitioner Burt. However, the referral in H.R. 1110 is plenary in its
direction of consideration of “negligence or other fault of the U.S.
and/or equity and good conscience and any other matters within the
court’s jurisdiction” under the enabling statute. The petition (finding
No. 4) “prays for an award of not less than Seventy-five Thousand
Dollars” for Mr. Kennedy, and “not less than Fifty Thousand Dol-
lars” for Mr. Burt. Following the trial and introduction of all the
proof, petitioners’ prayers for relief were in effect amended to conform
to the proof; and they have asked for $125,000 for Mr. Kennedy and
$85,000 for Mr. Burt. A letter from petitioners’ counsel dated July 31,
1969, following informal pretrial conferences with defendant’s origi-
nal counsel of record, reads in pertinent part as follows:

Amenities aside, Mr. Smith and I have agreed along the fol-
lowing lines, although I reserve to him the right to re-phrase its
substance or form:

1. The Government does not argue that claimants are neces-
sarily limited to the amounts stated in the reference bill, simply
because those amounts were so stated ; the Government does, how-
ever, expect to argue that claimants are not entitled to any re-
covery, because they assumed the risk of injury by entering the
Dominican Republic under the circumstances then existing.

9. The Government reserves the right to dispute evidence of
claimants’ medical damages, because “permanency and pain and
suffering” are intangible and indeterminate ; the Government does
not, however, expect to dispute the facts of claimants’ injuries,
hospitalization, and the courses and histories of their treatments.

* * * * * * *

This letter has been read to Mr. Smith before its delivery to

you, and I understand him to be in general agreement with it.
The enabling act under which this case was heard (finding No. 1),
directs the trial commissioner to determine, among other things “* * *
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the amount, if any, legally or equitably due from the United States to
the claimant[s].”

All of the foregoing considered, and considering the damages as
would a jury, this trial commissioner has determined that petitioners
are entitled to at least the sums recited in the aforementioned bill.
Since introduction of the bill, their condition has worsened, and there
has intervened the further ravages of inflation. It is believed, inci-
dentally, that petitioners heard medical testimony regarding their
condition during the trial, as to which they were not previously fully
informed. They exhibited considerable distress, and Mr. Burt was on
one occasion obliged to leave the courtroom.

In light of all of the foregoing, it is therefore further concluded
that the amounts set forth in the bill should be exceeded, if that is not
precluded by the wording of the bill, and if authorized by the other
considerations summarized above. The amounts set forth in the post
trial brief might not be deemed excessive in the light of present-day
jury verdicts, but this is not a conventional tort action. Based on all
the proof on damages (findings Nos. 87 through 131), it is further
concluded that, if permissible, Petitioner Kennedy should be awarded
$100,000; and Petitioner Burt should be awarded $75,000.

©
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H. R. 6624

Rinetp-third Congress of the Wnited States of America

. AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the wwenty-first day of January,
one thousand nine hundred and seventy-four

An Act

For the relief of Alvin V. Burt, Junior, Eileen Wallace Kennedy Pope, aud
David Douglas Kennedy, a minor.

Be it enacted by the Senate und House of Representatives of the
United States of America in (ongress assembled, That the Secretary
of the Treasury is authorized and directed to pay, out of any money
in the Treasury not otherwise appropriated, the sum of $45,482 to
Alvin V. Burt, Junior, and the sum of $36,750 to Eileen Wallace
Kennedy Pope, widow of Douglas E. Kennedy, deceased, and the
sum of $36,750 to the legal guardian of David Douglas Kennedy, a
minor, son of Douglas E. Kennedy, deceased, for the use and benefit
of the said David Douglas Kennedy, as provided in the opinion in
Congressional Reference Case Numbered 2-68, Alvin V. Burt, Junior,
and Eileen Wallace Kennedy, executrix of the estate of Douglas E.
Kennedy, deceased against The United States, filed November 16,
1972, as a gratuity and in full and final settlement of the claims of
the said Alvin V. Burt and of the said Eileen Wallace Kennedy Pope
and the said David Douglas Kennedy for injuries and related disa-
bilities and damages suffered by the said Alvin V. Burt and the late
Douglas E. Kennedy on or about May 6, 1965, and thereafter as the
result of wounds caused by gunfire from an United States checkpoint
in Santo Domingo, Dominican Republic, manned by United States
Marines.

Sec. 2. No part of the amount appropriated in this Act in excess
of 10 per centum thereof shall be paid or delivered to or received by
any agent or attorney on account of services rendered in connection
with this claim, and the same shall be unlawful, any contract to the
contrary notwithstanding. Any person violating tﬁe provisions of
this Act shall be deemed guilty of a misdemeanor and upon conviction
thereof shall be fined in any sum not exceeding $1,000.

Speaker of the House of Representatives.

Vice President of the United States and
. President of the Senate.
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After the incident, both men‘réceived, without charge,
extensive medical care and treatment from U.S. personnel in
the field and later in U.S. military facilities. Their

employer, the Miami Herald, paid their salaries while they

were hospitalized, and guaranteed them continued employment.
They also received workmen's compensation benefits during
@ospitalization, including prescribed lump-sum payments,

A majority of the members on a Court of Claims' review
panel, which considered the present claims, held that the
claimants had not established a "legal" or "equitable"
claim within the meaning of the congressional reference
statute. In fact, their opinion strongly suggests that the
claimants' own negligence contributed to the injuries they
received and further suggests that in pursuing their profes-—
sions in the face of known hazards, the claimants assumed
the risk of personal injury.

Notwithstanding these findings, however, the majority
concluded that payment of reasonable compensation in this
case was justified on "broad moral considerations" as a matter
of "good conscience." Accordingly, they recommended awards in
the amounts contained in the current bill.

I have considered carefully the merits of this case, and
can find no reason to approve H.R. 6624, Equitable considera-
tions growing out of Governmental actions have traditionally
been the basis for private relief awards where no legal remedy
is available. But the record clearly establishes that no such
considerations are present in this case.

Approval of H.R. 6624 cannot, in my view, be justified
by invoking terms such as "gratuity," as the awards are

characterized in the bill, or "broad moral considerations,”
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the basis used by the Court of Claims panel. To adopt
such an approach could easily set a precedent for the
payment of a myriad of claims involving financial hardship
to selected individuals simply on the grounds that they lack
legal redress. Once we start down this road, it will be
difficult, if not impossible, to turn back.

I urge that in the future Congress adhere to the tradi-
tional equity basis for awards, whether or not they have been

recommended by the Court of Claims under congressional

N R, 70

reference procedures.

THE WHITE HOUSE,

October 29, 1974,



FOX LebbwIATE KLLEASE October 29, 1974

Uffice of the Wanite house Press Cecretary
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TLi WHITE HOUSE

TO THE LOUSE OF REPRESELTATIVES:

. 1 am today withholding my approval from ... 6624,

a pill "For the relief of Alvin V. Burt, Junior, Eileen
Wallace iennedy Pope, and Lavid uvouglas Xennedy, a minor."

1 am advised by the Attorney General and I have determined
tuat tiie absence of wy signature frow this bill prevents it
from Lecoming law. Without in any way cualifyine this deter-
wination, I am also returning it without my approval to those
designated by Congress to receive messages at thils time.

ihis bill would provide for payment, “as a gratuity,”
of $45,482 to iir. Burt and for similar payments of 536,750
eacn to tie widow and son of Douglas iI. Kennedy for injuriles
and otiter dauages :x. Burt and “ir. Xennedy sustzined as a
result of gunshot wounds inflicted by U.S. military personnel
in tne Lowinican Lepublic in 1965. 7The awmounts in the bill
were recoumended in a congressional reference case opinionr
by & review panel of tiie Court of Claifus.

The claims presented in tuis bill arise from an admit-
tedly tragic and unfortunate incident. Cn May &, 1965,
dr, burt and iir. Xemnedy, two newspaperwen who were coverins
the civil upheaval in the vominican ilepubtlic and the peace-
weeping operation in that country of U.S. uilitary forces,
attempted to drive tiorough a U.S. checkpoint in Santo TDomin~o
en route from rebel-held territory in the city. The larines
wanning tie checkpoint opened fire on their car when the men
failed to yet out as ordered and when it accelerated violently
in reverse at the same time that the llarines were fired upon
by snipers from an area behind the car. Both lfr, Durt and
ir. kennedy were seriously injured as a result of the
uvarines' actions.

Lfter the incident, Loth men received, without cnarge,
extensive uwedical care and treatwent from U.S. personnel in
tie field and later in U.S., nmilitary facilities. Their
euployer, the iilami ierald, paid their salaries while they
were nospitalized, anc guaranteed then continued employment.
They also received workmen's compensation benefits durinc
nospitalization, including prescribed lump-sux payments.

& najority of tue mewbers on a Court of Claims' review
panel, whicnh considered the present claims, iheld that the
claimants aad not established a 'legal' or ‘equitatle*
claim withiu tne meaniug of the congressional referemnce
statute. In fact, tueir opinion stron:ly suscests that the
claimants' ovn negligence contributed to the injuries they
received and Iurther suggests that in pursuing tlieir profes-
sions in the face of known hazards, tine claimants assumed
tae risk of personal injury.

dotwithstanding these findings, however, the majority
concluded that payment of reascnable compensation in this
case was justified on 'broad moral considerations' as a matter
of "good conscience.” A4ccordingly, tuey recommended avards in
the amounts contained in the curreant bill.
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