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SUBJECT: Enroll.ed Bill H.R. 12471 - Free om o""' : 
Act Amendments 
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-For Your Comments Drc mar 

REMARKS: 

Please return to Kathy Tindle - West Wing 
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EXECUT!VE on: ,~ OF DENT 

Wt\.SHINUTGN, t).C .. 

MEMORANDUM FOR THE ?RES IDEN'I' 

Subject: Enrolled Bill H. R. 12'171 - I re'"::dom of Information 
Act amendments 

Sponsor - Rep • .r4orehead (D) Pennsylvania and 11 others 

Last Day for Ac·tion . 
October l9r 1974 - Saturday 

To amend the Freedom of Inforrnat .. ion l~.c L~. 

Agency Recom .. rn.endation s 

Office of Management and Budget 

C~ntral Intelligence Agency 
Department of the Treasury 
Department of Commerce 
Department of Defense 
Civil Service Commission 
Department of State 
General Services Administration 
Department of Health, Education 

and Welfare 

Discussion 

Disapproval . (Veto message 
attached) 

n~! --.......-,.,...,_.,..,........,._ __ .., :1'1""\- ...... .c"'- ....... _J-_ 
~~~u~~~vv~~ \~AU~~ v=~v 

message attached) 
Disapproval 
Disapproval 
Disapproval (informally) 
Disapproval (informally} 
Disapproval ; 
Disapproval (informally) 
No objection (informally) 

Defers (informally) 

In 1958 the Congress enacted an amendrr-r::nt to the.1789 nhousekeep­
ing11 statute which had authorized Fede~·al agencies to establish 
'files and maintain records.. The 1958 amendment provided that the 
housekeeping statute did not aut.horize withholding information 
from the public. In 1966 the Freedon o Informa:ic.ion P..ct estab­
lished procedures by \vhich the p-ublic could acquire documents in 
order to know about the business of t.he.ir goverrunent.· That law 

',,' 
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provided for de· nove: Federal court review of agency decisions 
to withhold information and placed on the government the burden 
.to prove that: the withholding was proper. 

In 1·971, a comprehensive review of the administration of the 
1966 Act was undertaken culminating, after extensive studies 
and heari!lgs, in H.R. 12471. · 

H.R. 12471 is intended to provide more prompt, efficient, and 
complete disclosure of information. 

Specifically ,• H.R. 12471 would: 

require that indexes be made available of infor­
mation such as final opinions and orders in 
adjudication of cases, statements of policy not 
published in the Federal Register, staff manuals 
and instructions and other-material. It further 
provides for an exception to the requirement for 
publication under prescribed circumstances. 

require information be made available in response 
to a request which "reasonably descr:ibes" the 
information. This is essentially a codification of 
~~4~~4-- c-~- ,_= 
-.tlt.....,.....,t..........,~•'j (,A..,;,.>'- ..a..t..c.n• 

require agencies to promulgate a fee schedule for 
document· search and duplication and for a waiver 
of charges where release of information would be 
of benefit to the general public. 

authorize courts in their discretion to examine 
agency records in camera to determine whether the 
records can be properly withheld under the Act. 

The enrolled bill would reverse the Supreme Court 
decision in: Environmental 'Protection Agency v. Mink, 
et al., 410 u.s.: 73 · (1973), which held that.judicial 
review of classified documents pursuant to Freedom 
of Information Ac·t litigation was lind ted to ascer­
taining whether the document was in fact classified 
and precluded an in camera review to ins\}re the 
reasonableness o{t.he classification. The decision 
was based on the legislative history of the classi­
fied documents exemption to the Freedom of Information 

' 



Act and therefore Constitutional issues were not 
addressed. Present law permits de novo review 
of Freedom of Information Act complaints. The 
enrolled bill would additionally authorize a 
review of the classified documents in camera to 
determine whether the documents wereproperly 
classified and to release them if the court 
found they were not properly classified. The 
burden of proof would be on the agency to sustain 
its action of classification. · 

Your August· 20 letter to the Conferees stated that 
11 I simply cannot accept a provision that would risk 
exposure of our military or intelligence secret.s 
and diplomatic relations because of a judicially 
perceived failure to satisfy a burden of proof. 11 

The Conferees did not alter the language of the 
bill but urged in the Conference Report on the bill 
that courts give "substantial weight~ to the 
"agency's affidavit concerning the details of the 
classified status of the disputed records." 

The Justice Department believes that this pro­
vision is unconstitutional because of the degree 
of proof ·that agencies must demonstriti,t.e ..reo a court 
to maintain the classification. All affected 
agencies strongly urge a veto as a result of this 
provision. Although some judicial neview may well 
be permissible except for those docunents with a 
direct Presidential nexus, documents classified in 
the in·terest of our national securi -cy should be 
disclosed only if the classification was unreason­
able and in c·amera judicial revie1..r s.:..l!!ould be 
utilized only 1f the evidence presen!ted does not 
indicate that the document \vas in fact reasonably 
classified pursuant to the standards of the Execu­
tive order9 

Since this provision may be unconsti-ll:utional, the 
provision could be eliminated or al"b.Ered by court 
decision. Signing the bill and liti:gating this 
provision would result in a judicially constructed 
review provision instead of a statumry procedure. 
Vetoing the bill and simultaneously submitting 
curative language would risk an override and 
criticism for vetoi!lg a "truth and :candor" bill. 

3" 



provide for a limit of 10 days on determinations 
whether to comply with a request for documents 
and a limit of 20 days on determination .of an 
appeal from any withholding. Treasury in its 
views letter on the enrolled bill states cate­
gorically that this limit ~vould be impossible 

· for them to meet in view of the nearly 100 
million records in nearly 100 locations. Treasury 
would need at least 30 days for its initial de­
termination. In your letter to Senator Kennedy 

· you called the time limits "unnecessarily re­
strictive." In his response dated September 23; 
Senator Kennedy states that the Conference Com-

. mittee adopted the Senate version which granted 
agencies additional time and providedi for addi­
t.ional time by the court. Administr~tively, this 
provision could have the most significant cost 
and operational impact upon the age:mz:ies, and 
the time limits may be unworkable .. 

provide for a limit of 30 days on thE. time duri!lg 
which an agency must respond to a cmnplaint and 

' 4 ·. 

for priority treatment of these cases in the courts. 

provide for court assessmen·t! agalnst ·the United 
States, of attorney fees and litigatLon costs 
incurred in any case in which the conplainant has 
substantially prevailed. 

provide for esc action to determine whether an 
employee should be disciplined in a~ case where 
a court issues a finding that information has 
been arbitrarily or capriciously witlh~eld. esc 
would, after consideration, submit iits findings 
and recommendations to the agency cm:cerned and 
the agency must follow those recomm&dations. In 
your· letter to Senator Kennedy you stt:ated that 
personnel discipline should be lef·t with the 
agency and judicial involvement then follow in 
the traditional form. Senator Kennedy replied 
that the Conference version was suhsttantially 

. modified to place disciplinary proceEdings in esc 
and then only after a "written findL.,g by the 
court that circumstances raise questions whether 
~gency personnel acted arbitrarily :or capriciously." 
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amend the law enforcement investigatory files 
exemption to permit withholding of documents 
only if their disclosure would result in any 
one of the following six specific occurre·nces: 

a. interfere with enforcement proceedings; 

b. deprive a person of a right to a fair 
trial or an impartial adjudication; 

c. constitute an unwarranted invasion of 
personal privacy; 

d. disclose the identity of a confidential 
source and, in the case of a record compiled by 
a criminal: law enforcement authority in the 
course of a. criminal investigation or by an 
agency conducting a la"~;.vful national security 
intellig·ence investigation, confidential in­
formation furnished· only by the confidential 
sources; 

e. disclose investiga-tive techniques and 
procedures; and 

f. endanger the life or physical safety of 
law enforcement personnel. 

The agency would have to bear the burden of·proof 

5 

in demonstra·ting to a court that the record would 
result in one of these events. Current la-v1 .generally 
exempts all such files compiled .for law enforcement 
purposes and has been given an expansive interpre­
tation by the courts consistent with its. legislative 
history. · 

Your August 20 lett.er urged deletion of the words 
11 clear1y unwarranted 11 from the perscmal privacy 
exemption to disclosure {item c abov"€.) • The Con­
ferees deleted the word 11 clearly" from the bill • 

. . The letter further expressed concern that this pro­
vision not 11 reduce our ability to effectively deal 
with crimes. 11 The bill was altered following your 
letter to exempt material which would disclose a 
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.confidential source. . However, .when combined with · 

.the provision of the bill which would permit dis-­
closure of any reasonably segregable .portion of a 
record, this provision would require a detailed 
review of a ·large number of· records to identify 
each .portion as disclosable 'or not • . There 'are . 
concerns with this provision which :stem primarily 
not ·from the conditions for withholding, . but ·from 

. . the sheer administrative burden of screening 

. through each requested record and applying' .the 
·provisions of .this ex'emption .to ea'ch reasonably 
segregable portion of the· record • . Although most 

. othe·r agencies screen records in .the manner that 
! law enforcement activities would· be required to do 
. under this provision, .there are a ·tremendous number 
. of :these records and. ,the cost of compliance would 
. be ·significant.· . . This administrative impact appears 
.. to be,: .however,, .the ·only ·credible· :objection .to the 
provision. The :only .solution to .this would be · 

. movement back .towards the current provision. 

· --- ·provide· for release to a claimant of any ·"reasonably 
segregable portion of a record ••• n -This 'is essentially 
a· codification of exist~g case law . . 

provide .for annual repor.ts and record keepi~g. 

-- pr.ovide .for an e:Xpanded definition of "agency" to 
include the .Postal service and the Postal Rate 

· .Commission, government corporations or government-. 
. . controlled corporations, and the Executive Office 
. of the ·President except for .those· units whose sole 
· function is .to advise and assist the President •. 

In view of .the foregoing, we recommend disapproval and have pre­
pared .the attached. draft of a veto mess~ge for your consideration. 

1-

I 
· En_c.losures 

~------- ~ 
· Director 

.a., 



TO THE HOUSE OF REPRESENTATIVES 

I am returning herewith without my approval H.R. 12471, 

a bill to amend the public access to documents provisions of 

the Administrative Procedures Act. In August, I was. graciously 

afforded an opportunity to review this proposed l~gislation. 

On August 20, because I believe so strongly in the need for 

a more open Executive branch, I transmitted a letter to the 

conferees expressing my support for the direction of this 

l~gislation and presenting my concern with some of its pro­

visions. I stated that I would go more than halfway to 

accommodate Congressional concerns with this legislation, and 

I am very pleased that Congress has also demonstrated a spirit 

of cooperation and accommodation. 

In my letter, I stated that, notwithstanding my prefer­

ences, I would accept several provisions in the bill which 

would be burdensome. I am certain that Congress made similar 

adjustments. However, I am still deeply concerned with some 

provisions of the enrolled bill. 

First, I believe that confidentiality would not be main­

tained if many millions of pages of FBI and other investiga­

tory law enforcement files would be subject to compulsory 

disclosure at the behest of any person unless the Government 

could prove to a court-- separately for each.paragraph of 

each document -- that disclosure "would 11 cause a type of harm 

specified in the amendment. Our law enforcement ~gencies dp 

not have, and could not obtain, the 'large number of trained 

and knmdedgeable personnel that would be needed to make such 

a line-by-line examination of information requests that some­

times involve hundreds of t.housands of documents. 
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Second, as I previously stated "I simply cannot accept 

a provision that would risk exposure of our military or intelli­

. gence secrets and. diplomatic relations because of a judicially 

perceived failure to satisfy a burden of proof." ·That pro­

vision remains unaltered in the enrolled bill. 

I am prepared to accept those aspects of the provision 

which would enable courts to inspect classified documents and 

review the justification for their classification. I am not, 

however, able to accord the courts what amounts to a power of 

initial decision rather than a power of review, in a most 

sensitive and complex area where they have no particular ex­

pertise. As the l~gislation now stands, a determination by 

the Secretary of Defense that disclosure of a document would 

endanger our national security would have to be overturned by 

a district judge if, even though it was reasonable, the judge 

tho~ght the plaintiff's position just as reasonable. And if 

the district judge's decision'of equal reasonableness is based 

upon a determination of fact, it cannot even be undone by a 

higher court unless "clearly erroneous." Such a provision 

would violate constitutional principles and it would_ give 

less weight before the courts to an executive deter~ination 

involving the protection of our most vital national defense 

interests than is accorded determinations involving routine 

regulatory matters. 

I propose, therefore, that where classified documents 

were requested the courts could review the classification but 

would have to uphold the classification if there is reasonable 



basis to support it. In determining the reasonab~eness of the 

classification, the courts would consider all attendant evi­

dence prior to resorting to an in camera examination of the 

document. 

I shall shortly submit language which would dispel my 

concerns regarding the manner of judicial review of classified 

material and for mitigating the administrative burden placed 

on the agencies, especially our law enforcement agencies, by 

the bill as presently enrolled. It is only my conviction tha.t 

the bill as enrolled is unconstitutional and unworkable that 

would cause me to return the bill without my approval. I 

sincerely hope that this legislation will be reenacted with 

the changes I propose and returned to me for signature during 

this session of Congress. 

THE WHITE HOUSE 

October 1974 

3 
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THE GENEHAL COUNSEL OF THE TREASURY 

WASHINGTON, D.C. 2:0220 

October 15, 1974 

Director, Office of Management and Budget 
Executive Office of the President 
Washington, D.C. 20503 

Attention: Assistant Director for Legislative 
Reference 

Dear Sir: 

Reference is made to the proposed veto message on 
H.R. 12471. 

We have prepared and enclose herewith a modification 
of the draft veto message submitted by the Department of 
Justice. We have made those changes that we believe are 
indicaced oy the position taken in tile T:reasuLy D~pa:rtm~nL 
letter of co1a~ent delivered to you last week. The language 
which would be deleted from the Justice Department draft is 
enclosed in brackets and the language which Treasury would 
add to that draft is underlined. 

Very truly yours, 

-/------c::::::::z. • 
Richard R. Albrecht 

Enclosure 



, * ASSIST:.~T ATTORNEY GENERAL 
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Li':GISLATIVE AFFAIHS 

.. . 

Honorable Roy L. Ash 

irpartntrtd nf 3Justitr 
lnu.al1tttnh1tt, D. QL 2 0 5 .3D 

, ... _ 
t,;;.,J 9 1S74 

Director, Office of Management 
and Budget 

Washington, D.C. 20503 

Dear Mr. Ash: 

In compliance with your request 1 I ha~ examined 
the enrolled bill (H.R. 12471), to amend section 552 
of Title 5, United States Code, known as the Freedom 
of Information Act. Since the facsimile e>f the enrolled 
bill is not yet available, the review has llieen made of 
the bill as it appears in the conference report {Senate 
Report No. 93-1200 of October 1, 1974). 

The enrolled bill is designed to impr~ve the admini­
strative procedures for handling requests by the public 
under the Freedom of Information Act for ~ccess to 
government documents. The bill makes numerous substantial 
changes in the present Act. While there ~e many pro­
visions with which we do not disagree, there are some 
points upon which we take strong exceptiom. 

The attached proposed memorand~~ of disapproval gives 
general support to the principle of stre~hening the 
Freedom of Information Act and promoting the cause of 
openness in goverrunent, while at the same time highlighting 
the defects which we see in the bill and requesting their 
elimination. 

It is recommended that the enrolled b:ill not receive 
Executive approval and that the substance of the ·attached 
proposed memorandum of disapproval be incliuded in the 
veto message. 
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The President 

CENTRAL H~TELLIGENCE AGENCY 
WASHINGTON, D.C. 20505 

The 'White House 
Washington, D.C. 20500 

Dear Mr, President: 

It appears that H. R. 12471 1 the Freedom of Information Act 
'amendments now in conference in the Congress 1 may be approved by 
the Congress, In that event, I respectfully urge your veto of this . 
bill. 

I have sel"ious concern over the interjecj_on of the courts into 
the classification process. The courts are ill equipped to make tne 
judgments of what matters are classified. The courts themselves have 
consistently so indicated and have pointed to the c>.bility of the Executive 
branch to bring to bear all the necessai:y knowledge to make proper 
judgments on matters of classification. The courts have acknowledged 
that the Executive may have othe~ highly classified information derived 
from numerous sources, including the 1·esults of intelligence efforts, 
which are not available to the com·ts. 

I strongly_~uppo1·t the position you took on court 1·evie'l..v in your 
letter to the House and Senate Conferees of 23 August 1974. I also agree 
that court review could be acceptable uncler ce~tai."'l. circumstances if the 
court upon review determines that the clas5ification had been arbitra1·y 
and capricious. 

In urging a veto o£ this _bill, I an mindfu11. of t.he responsibility 
placed on me by the Congress in the National Secu::.-ity Act to protect 
"intelligence sources and methods from unauthorized disclosul-e. 11 By 
law, therefore, that responsibility rests on me, a:nd I do not believe 
that I can effectively and securely conduct intelligence activities if a 
court after a de novo review can Sclbstitute its jucligmcnt for mine as to 
what information req.uires protection. Our cm::::ernt difficulties in the 
courts with r:i:r. Victor Mm·chetti, an ex-employee, have clearly sho'.vn 
us the problems of acquainting coul-ts with the su~::leties and. sensiti~.rities 
of the intelligence process. 
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There are other provisions in this bill which I £eel <n:e most 
unsatisfactory. ·For example 1 the bill would require Agency responses 
·within 10 days. Experience has shown that the scope of 1·eq uests under 
the Freedom of Information Act generally requires far greater lengths 
of time to do a proper search and subsequent review. Also 1 t.'-le bill 
provides for sanctions to be 2.dministe:ted by the Civil Service Commission. 
where employees are charged with improperly wi'Lhholding information. 
In my view this would be in derogation of the command responsibilities 
of the heads of departments and agencies. 

. While I am fully in ag1·eement with the concept that the Executive 
branch should make available as much information as possible to t.,_,_e 
American public, I do not feel t.'l.at this bill serves t.lJ.at objective in an 
appropriate fashion. Consequently 1 I u:cge your veto of this bill if it is 
approved by the Congress. 

Respectfully I 

1- cc-·olbv. /p./--W··· .:.-.. ~ 

W. E. Colby 

I 
I 
I 
I 

I 

..... ·. 



THE GENERAL COUNSEL OF THE TREASURY 

WASHiNGTON,D.C. 20220 

Director, Office of Management and Budget 
Executive Office of the President 
Washington, D.C. 20503 

Attention: Assistant Director for Legislative 
Reference 

Sir: 

OCT 1 0 1974 

Reference is made to your request for the views of this Department 
on the enrolled enactment of HoR. 12471, the Freedom of Information Act 
Amendments. 

The enrolled enactment would amend 5 U.S.C. 552, the so~called 
Freedom of Information Act, in several respects, each of which is de~ 
signed to expedite or assure access by the public to information held 
by the Government. 

While this Department is prepared to support the o~erall objectives 
and intent of the legislation, it is firmly of the opinion that certain 
of its provisions require refinement in order to he W01:'kab1i?- 0r consti­
tutionally sound. We therefore believe the President should withhold 
his approval pending such refinements and hereby strongly so recommend. 
We have had the benefit of a copy of the draft veto message prepared by 
the Department of Justice. That draft message discusses the major areas 
in which the enrolled enactment requires refinement. This Department 
would support the substance of the Justice draft veto message. However, 
we would like to emphasize several matters which are of peculiar concern 
to this Department for possible incorporation into a veto message. 

The relatively inflexible time limits of subparagraph (6) of 5 U.S.C. 
552(a), as it would be amended by § l(c) of the enrolled enactment, are, 
in our opinion, totally unworkable. The Internal Revenue Service has 
literally tens of tnillions of files in several hundred locations through­
out the country. It may well require in excess of the permitted times to 
locate the record requested. Horeover, tax records are subject to a high 
degree of confidentiality. An employee of IRS cannot be expected to 
weigh carefully the taxpayer's right to the confidentiality of his records 
when he is faced with an inflexible short deadline and his failure to re­
lease the records may well result in disciplinary action against him. 
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Neither the best interests of the taxpayer nor the IRS are served by 
such a Hobson's choice. Essentially the same argument can be made for 
the Customs Service. 

Because of these factors, the Department believes that at least 30 
days should be allowed for a response to the initial request and that 
there should be a right to an extension of a further 30 days if required, 
with Court review only for any extension beyond this 60 day period. 

While we believe such time limits may be generally warranted, we 
are firmly of the opinion that they are essential in the IRS and Customs 
context, if in no other. 

We are also particularly concerned about the refinement of the in­
vestigatory file exemption contained in § 2(b) of the enrolled enactment. 
Our principal concern is expressed in the Justice draft veto message and 
relates to the word "would" which applies to clauses (A) through (F). 
Hare and more citizens are using 5 u.s.c. 552 as an alternative or an 
addition to discovery under Court rules. If the request for records is 
denied and the denial is appealed to the Courts, it would be necessary 
to prove, among other things, that produc.tion of the records would inter­
fere with enforcement proceedings. This requirement could delay the 
investigation until the request for records suit is resolved. Such de­
lays may have a significant impact on the collection of the revenue by 
the Internal Revenue and Customs Services and possibly even the Bureau 
of Alcohol, Tobacco and Firearms. 

We also wish to raise one matter which is not discussed in the 
Justice draft veto message. Section (b)(2) of the enrolled enactment 
would add a new paragraph (4) to 5 U.s.c. 552(a), which in subparagraph 
(4)(F) would have a Court make written findings as to whether agency 
personnel acted arbitrarily or capriciously with respect to the with­
holding of documents. The Civil Service Commission is then directed to 
initiate proceedings to determine whether disciplinary action is war­
ranted against the officer or employee who was primarily responsible for 
the withholding. The Civil Service Commission is to submit its findings 
and recommendatiornto the agency concerned and that agency is to take 
the corrective action that the Commission recommends. However, in the 
Treasury Department final decisions to withhold may be made by Presidential 
appointees. It is questionable whether the Civil Service Commission has 
jurisdiction over such officials and whether the agency can take disci­
plinary action against them. It would seem inappropriate for such action 
to be taken by an officer other than the President. · 
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In view of all of the foregoing, the Department would strongly 
support a recommendation that the enrolled enactment, H.R. 12471, not 
be approved by the President in its present form. 

Sincerely yours, 

J--¥-~--· 
- Richard 

General Counsel 
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GENERAl COUNSH OF THE DEPARTf!,t:NT OF DEFENSE 
WASHINGTON, D. C. 20301 

Honorable Roy L. Ash 
Director • Office of Management 

and Budget 
Washington, D. C. 20503 

Dear Mr. Ash: 

11 October 1974 

This is in response to your request for the views of the Department of 
Defense on the enrolled enactment of H. R. 12471 of the 93d Congress, 
to amend Section 552 of Title 5, United States Code, known as the 
Freedom of Information Act. 

This department cannot recommend that the President sign the enrolled 
H. R. 12471, 93d Congress, in view of the remaining technical deficiencies 
in some of the provisions. More specifically: 

(1) The Department of Defense is opposed to the authority 
of district courts all over the country to rfwi P.w rh<>si£1 ed documo:-nts 
on a de novo basis for the purpose of determining whether they "in fact" 
meet the criteria of the executive order authorizing their classification. 
Under this provision no presumption in favor of the validity of the 
classification is specified and, therefore, judges without background in 
the subject matter of the questioned record will be asked to 11 second 
guess 11 the justification for the classification. This formidable burden 
on the courts, many of which have had little or no experience with such 
documents, will necessitate extensive effort by the Department of Defense 
to explain to deciding judges foreign policy and national security matters 
which are often of great sensitivity and complexity. To relieve this burden 
to some extent it would be appropriate to recommem,d to the Congress that 
they adopt the language proposed by the Senate Committee on the Judiciary 
in Report No. 93-854, 93d Congress, endorsing amendment of this Act. 
After carefully studying this difficult problem, the Judiciary Committee 
recommended language which, in effect, directed me courts to sustain 
the classification of a document unless "the withholding is without a 
reasonable basis." A further desirable qualification would be to restrict 
suits challenging classification determinations to tlbe Seat of Government 
in order that there could be uniformity of treatmen.t! and development 'of 
an expertise in a single District Court. 
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{2) The proposed time limits for responding to Freedom of 
Information Act requests are unduly rigid and may promote litigation 
by requiring the agency to make negative determinations on requests 
for records when there has been inadequate opportunity to locate and 
evaluate them. Moreover, these time limits create priority for 
Freedom of Information Act requests that may be inconsistent with the 
public interest. Officials required to review and evaluate documents 
to determine their releasability will be diverted from other important 
government duties that may be far more significant to the public than 
a randor'n request for a record by "any person", no matter what his 
purpos~:~ or motive. 

(3} The potential sanction against personnel who appear to have 
arbitrarily and capriciously withheld records may create a climate in 
which records which should be withheld in the interest of privacy, 
national security, or agency efficiency will be released in order to avoid 
the possibility of punishment. Moreover t the Act might be interpreted to 
authorize Civil Service Commission determinations of whether disciplinary 
action is warranted against those responsible for withholding records, 
even when the responsible official is a member of the armed forces. 
This prospect is wholly inappropriate. Members of the armed forces 
a:rr Pjttit]~Q to C<l.:r~ftlll)7 prescribed pracedu~es £or the impccitions of 
adrninistrative sanctions, and these are not compatible with the sanction 
provision of the enrolled bill. 

( 4) The modification of subsection {b}(7) to prescribe the circum­
stances under which investigative records may be withheld from public 
requesters is inadequate in its protection of information contained in some 
investigative files that cannot qualify as involving criminal investigations 
or security intelligence investigations. Although the Conference Report 
alludes to background security investigations as coming within the area 
of protection~ it is by no means clear that courts will interpret the term 
11national security intelligence investigation" to encompass all investigative 
records requiring such protection. 

If it is determined that this enrolled bill should be vetoed, we strongly 
urge that the veto message avoid language which seems t~ pose burden­
some interpretations of the bill that are not inevitable. Such ~anguage is 
likely to prove difficult to overcome in litigation where government 
agencies seek to justify the withholding of records :under ambiguous 
language which lends itself to differing interpretations. For example," 
it is undesirable to suggest that a judge must rule on behctlf of a 
requester in a situation in which he finds the government justification 
for security classification no more persuasive than the requesters 
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position that the classification is unjustified. As a practical matter 
such contingency seems unlikely, and we believe it is ina~visable to 
overemphasize in the veto message the extent of the Government's 
burden under the de novo review requirements. 

We also urge that any veto message avoid raising issues not con­
tained in President Ford's letter of August 20 1 1974. To do so is 
likely to subject the Executive Branch to the accusation that it has 
shifted 'its ground after Congress attempted to meet it halfway. It 
would be preferable to argue that the concessions mentioned in the 
letter of September 23, 1974 from Subcommittee Chairmen Kennedy 
and Moorhead were inadequate to meet legitimate concerns and 
responsibilities of the President. 

Finally, we recommend that if the President does not veto the enrolled 
bill that he issue a signing statement that emphasizes his continuing 
responsibility as Commander-in-Chief and Chief Executive under the 
Constitution to protect records in the interests of national defense and 
foreign policy. This is consistent with the action taken by President 
Johnson in signing the original Freedom of Information Act, P. L. 
89-487, on July 4, 1966. In addition, a signing mes should include 
language that will emphasize the responsibility of the agencies to is sue 
regulations which will interpret these statutory amendments in a 
manner that makes them workable and consistent with the overall intent 
of Congress. Such a statement would lay the foundation for agency 
regulations designed, for example, to mitigate time limits by pre­
scribing appropriate forms and recipient offices for requests, thereby 
avoiding some of the difficulties that may be encountered from misdirected 
and inadequately described requests. 

We would welcome the opportunity to comment further on a proposed 
veto n1es sage or signing statement. 

Sincerely, 

~-12~ 
Martin R. Hoff~~ 

... \ 
' 



UNITED STATES CIVIL SERVICE COMMISSiON 

WASHINGTON. D.C. 20415 

CHAIRMAN 

Honorable Roy L. Ash 
Director 
Office of Management and Budget 

Attention: Assistant Director for 
Legislative Reference 

fuar Ur·. Ash: 

October 10, 197h 

This is in reply to your request for the views of the Civil Service 
Commission on enrolled bill H.R. 12471, "To amend section 552 of 
title 5, United States Code, known as the Freedom of Information Act." 

The enrolled bill makes a number of amenrunents to section 552 of 
title 5, the "Freedom of Information Act", to strengthen the requirements 
for access by the public to agency records. lbe bill strengthens the 
section's requirement for publication of agency indexes identifying 
information for the public 1 changes the present lm-r requirement that a 
request for information from an agency be for "identifiable records" 
to a requirement that the request only ~treasonably describe" the records, 
and requires that each agency issue regulations establishing for recovery· 
of only the direc-t, costs of search and duplication of records. Thfl bill. 
authori.zes court review de .!!2.YQ of requests for records in camera, sets 
a 30-day time limitation for response by an agency to a complaint under 
the Freedom of Information law, and provides that court appeals should 
be expedited. The court is authorized to assess reasonable attorney 
fees and other litigation costs of complainants. The court authorized 
to make a finding whether the circumstar:;~es surrounding the vJi thholdi.ng 
of inforrr~tion raise questions whether agency personnel acted arbitrarily 
or capriciously. If the court so finds, the Civil Service Cor~mission 
must promptly initiate a proceeding to determine whether disciplinary 
action warranted against the responsible officer or employee. The 
Co~ffdssion's findings and recommendations are to be submitted to the 
appropriate administrative authority of the agency concerned and to the 
responsible official or employee, and the administrative authority shall 
promptly take the disciplinary action recom1nended by the Commission. 

The bill establishes deadlines for agency determinations on requests, 
and revises the national defense and foreign policy exemption to require 
establishment of criteria. The exemption for investigatory records is 
also amended limiting the exemption to cases where their disclosure 
would interfere with enforcement proceedings, deprive a person of a fair 
trial, be an invasion of privacy, disclose the identity of a confidential 
source, disclose investigative techniques and procedures, or endanger lai.; 
enforcement personnel. 
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The bill provides that any reasonably segregable portion of a record 
shall .be made available to a requester when the other portions are 
exempt. Annual reports of actions under the legislation are required 
from all agencies and the definition of "agency" is_ expanded to include 
any executive agency, military department, Government corporation, 
Government-controlled corporation, or other establishment in the 
executive branch or any independent regulatory agency. 

The Commission understands that the Department of Justice has drafted 
a veto message objecting to provisions of the bill relating to judicial 
review of classification of information, disclosure of investigatory 
la~v enforcement files, the administrative time limits established by 
~he bill and the criteria for establishment of fee schedules. We concur 
in these objections and also submit the following comments. 

Our primary concern is with protection of the privacy of Federal employees. 
\fuile the bill purports to exempt from disclosure material which would 
"constitute an unwarranted invasion of personal privacy", (Paragraph 
(7)(C) on investigative records) the term "unwarranted" is undefined. 
Court cases under the Freedom of Information Act have construed the 
exemptions narrowly and we may thus assume that part of the exemption will 
be so construed. In addition the Committee report states (regarding another 
exemption in Paragraph (7)) "Personnel, regulatory, and civil enforcement 
investigations are covered by the first clause authorizing withholding 
cf information that vlould reveal the ide!lti ty of a confidential S01..1!"CE' 

but are not encompassed by the second clause authorizing withholding of 
all confidential information under the specified circumstances." This 
language can be used to further narrow Paragraph (7)(C) and may be 
interpreted to imply that only the confidential source of such material 
may ·he protected but not the "confidential information" itself. In 
addition, the· bill would require a paragraph-by-paragraph and perhaps, 
sentence-by-sentence determination of exemption of material including 
such clearly personal matters as medical reports. 

Accordingly, the Commission recommends that the President veto enrolled 
bill H.R. 12471'. 

By direction of the Commission: 

Sincerely yours, 

/ 90-~::l 
Chairman . 

- -Ro 



HEMORANDUM 

AHENDMENTS TO FREEDOM OF INFORHATION ACT 

DRAFT VETO HESSAGE 

MODIFIED BY THE TREASURY DEPA..~THENT 

(LANGUAGE TO BE DELETED ENCLOSED IN BRACKETS; h~NGUAGE ADDED UNDERLINED) 

With. great reluctance and regret, and ~~th my earnest request that this 

legisl~tion be promptly re-enacted with the changes discussed below, I am 

returning H.R. 12471 without my approval. With these changes, the legislation 

will significantly strengthen the Freedom of Information Act and the cause of 

openness in government to which I am committed. But Hithout them, it will 

weaken needed safeguards of individual privacy, impede law enforcement, impair 

the national defense and our conduct of foreign relations) diminish the ability 

of federal agencies to process information requests fairly and intelligently$ 

and impose substantial additional expenses upon the taxpayers that can neither 

be controlled nor accurately estimated. 

None of the changes discussed below would alter the objective of this 

legislation, nor would they elimtnate any of its basic features. Some of them 

will give users of the Act important rights not contained in the bill as it 

now stands. These minor but important revisions will eliminate serious 

constitutional difficulties and greatly enhance the practical workability of 

the legislation. 

First, a limited change is needed in the judicia1 review provisions as 

they would apply to classified defense and foreign policy documents. I &~ 

.prepared to accept those aspects of these provisions which are designed tb 

·( 
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enable courts to inspect classified documents and review the justification 

for their classification. I am not, however, able to accord the courts 

what amounts to a power of initial decision rather than a power of review, 

in a most sensitive and complex area where they have no particular expertise. 

As the legislation now stands, a determination by [the Secretary of Defense] 

a responsible official of the Executive Branch that disclosure of a document 

would•endanger our national security must be overturned by a district judge 

if, even though it is reasonable, the judge thinks the plaintiff's position 

just as r~..asonable. And if the district judge's decision of equal reasonable-

ness is based upon a determination of fact, it cannot even be undone by a 

higher court unless "clearly erroneous." Such a provision not only violates 

constitutional norms, it offends common sense. It gives less weight to an 

executive determination invnJvjng thP. y>rnt:pcti.on of our most ,Tj_tal natior12.l 

defense interests than is accorded determinations involving routine regulatory 

matters. I propose, therefore, the minor but vital change that where 

classified documents are requested the courts may review the classification 

but must uphold it if there is reasonable basis to support it. 

The provisions amending the 7th exemption of the Act, covering investi-

gatory files, would seriously jeopardize individual privacy and the ability 

of the FBI and other law enforcement agencies to combat crime, for example. 

Individual privacy demands that the second-hand, unevaluated assertions 

· about individuals contained in investigative files not be re~eased without 

careful evaluation of their impact; and effective law enforcement requires 
~ 

confidence on the part of those who are asked to provide information about 
.. 

possible violations of law that their identity will be preserved inviolate. < ~ . 
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The present bill will assure these protections only in theory--not in 

practice. Confidentiality can simply not be maintained if many millions of 

pages of FBI and other investigatory law enforcement files become subject 

to compulsory disclosure at the behest of any person, except as the govern-

ment may be able to prove to a court--separately for each paragraph of each 

document--that disclosure "would11 cause a type of harm specified in the 

amendment. Our law enforcement agencies do not have, and assuredly will not 

be able to obtain, the large number of trained and knowledgeable personnel 

that would be needed to make such a line-by-line examination with respect to 

information requests that sometimes involve hundreds of thousands of documents. 

Similarly, the tax collection activities of the Internal Revenue Service could 

be impaired by a further liberalization of access to law enforcement files. 

Experience has shown that sophisticated taxpayers will utilize provisions 

such as those in the bill to supplement discovery in both criminal and civil 

proceedings with the potential of severely curtailing and delaying audit 

investigations and prosecutions in the tax area until the matter of access 

is finally resolved. This could result in a loss of tax revenues. In order to 

meet the Congress' legitimate concerns with the existing investigatory files 

exemption, I propose, instead of the unrealistic provisions contained in the 

yresent bill, the following new safeguards: {1) prohibition against placing 

in investigatory files records which are not investigatory records; (2) clear 

specification that the existing exemption does not apply to noninvestigatory 

records that are found in investigatory files, and (3) substitution of the 

tests proposed in the present bill for the investigatory files exemption when 
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the documents covered by the request are less than 50 pages in length, unless 

the agency specifically finds (subject to judicial review) that application of those 

tests is not feasible or not in furtherance of the purposes of the Act. 

The administrative time limit provisions in the bill are aimed at a 

desirable goal, but are too rigid, considering the great variety in the nature, 

size, and difficulty of Freedom of Information requests. In their present form, 

they wi'll require employees of agencies, particularly those, like .the Internal 

Revenue Service, which have voluminous records in numerous locations, to make 

hasty -judgments on the availability of requested records and thereby lead to 

unnecessary denials in some cases and to careless grants in others, sacrificing 

individual privacy, commercial confidentiality, and the proper performance of 

government functions. They mru~e no allowance for consulting either individuals 

account the situation of an agency like the Immigration and Naturalization 

Service, which receives almost 100,000 requests a year for information contained 

in over 12,000,000 files kept at 67 locations, or the Internal Revenue Service, 

which maintains literally hundreds of millions of tax records at over 100 

locations. I urge that the time limit provisions be changed [so as generally 

to reflect the recommendations of the Administrative Conference of the United 

StatesJ to provide more realistic and practical limits. While :Lt may not be 

essential for every agency, in my jy_dgment, a minimum of 30 da..Y.§...Jor an initial, 

plus 30 days for an appellate~ response is absolutely essent·ial for agencies 

such as the Internal Revenue Service. The ability to extend such periods for 
. 

an additional 30 days upon the personal determinat;_ion of the head of the «,gency 

is also necessarv. I would, moreover, pror:o§e that further exten_sions be 
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permitted for good cause shmm. As safeguards against agency abuse of time 

extensions, I would agree to limiting any one extension to 10 working days 

and also giving a requester the right, which the bill does not now confer, 

to challenge in court an agency's justification for issuing extensions. I 

would also favor inclusion of a provision authorizing and encouraging 

specially expedited service for the news media and others with a special 
. 

public interest in speed. 

In many agencies, final decisions to deny information are made by 

presidential appointees. The bill contains provisions for disciplining those 

agency personnel who have acted arbitrarily and capriciously 'tvi th respect to 

the withholding of documents. Those provisions would require a court to make 

written findings and the Civil Service Commission then to initiate proceedings 

to determine whether discipLinary action is warranted against the officer or 

employee who is primarily responsible for the 't·lithholding. The Civil Service 

Commission is to submit its findings and recommendations to the agency con-

cerned and that agency is to take the corrective action that the Commission 

recommends. It is questionable whether the Civil Service Commission has 

jurisdiction over presidential appointees who may have made the decision to 

withhold. It is also questionable whether an agency may take disciplinary 

action against such officials. It \vould seem that only the President could 

clearly take such action. I recommend that the Congress give further considera-

tion to this provision in light of these factors. 

Finally, fairuess to the taxpayer and to the persons who are the s~bjects 

of federal records calls for some changes in xhe closely related provisions 

which would prohibit any charge for examination of reoo;rds regardless of the 
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amount of work involved, while compelling extensive editing in order to 

release "any reasonably segragable portion" of a record. Under the fee 

provision, corporate interests could require massive research in government 

records for their own gain at the taxpayer's expense; and that expense would 

be greatly inflated. by the editing provision. Agencies v70uld be under great 

pressure to reduce their editing work by releasing records without adequate . 
consideration of the impact upon individuals or upon government functions. 

To correct these problems, I propose that fees for services other than search 

and duplication be permitted under the user charge statute where they exceed 

$1'00--with right to a quick and independent administrative review of the fees, 

and to court review. I also propose that the editing requirement be made a 

general but not a universal rule, that is, inapplicable in those situations in 

which it is found by the agency to be not reasonably practicable, not in 

furtherance of the goals of the Act, or not consistent vith the nature and 

purpose of the exemption in question--again with the right to judicial review 

of this determination. 

I again emphasize that the changes discussed abov~ do not eliminate any 

of the basic features of this legislation, which I endorse. They can 

accurately be described as technical changes, which enable the same objectives 

to be achieved in a fashion which avoids adverse effect'S that would otherwise 

ensue. It ismy firm belief that they would not weaken but would strengthen 

this legislation, because the predictable effect of the present bill's 

impracticable and undesirable demands upon administratm:s and judges wilL be 



7 

to diminish respect for, and reduce the careful observance of the Freedom 

of Information Act. I am submitting to the Congress, together with this 

veto message, an Administration bill which is identical to H.R. 12471, with 

the minor but important changes I have discussed above. I hope that bill 

will receive the wide support it deserves. 



ACTION MEMORANDUM WASHINGTON '. .LOG NO.: · 663 

. Date: October 16, 1974 

FOR ACTION: Geoff Shepard/ 
Phil Buchen 
Bill Timmons 
NSC/Kennedy 
Paul Theiss 

FROM THE STAFF SECRETARY 

DUE: Date: October 16, 1974 

Time: 10:45 a.m • 

cc (for information): warren K. Hendriks 
Jerry Jones 

Time: 3:00 p.m. 

SUBJECT: Enrolled Bill H.R. 12471 - Freedom of Information 
Act Amendments 

ACTION REQUESTED: 

--For Necessary Action .!.__ For Your Recommendations 

__ Prepare Agenda and Brief __ Draft Reply 

__ For Your Comments --Draft Remarks 

REMARKS: 

Please return to Kathy Tindle - West Wing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or if you anticipate a 
delay in submitting the required material, please 
telephone the Staff Secretary immediately. 

Warren K. Hendriks 
For the President 



EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT At·JD BUDGET 

WASHlNG'fON, D.C. 20503 

OCT 161974 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled Bill H.R. 12471- Freedom of Information 
Act amendments 

Sponsor - Rep. Morehead (D) Pennsylvania and 11 others 

·Last ·nay for Ac·tion 

October 19, 1974 - Saturday 

Purpose 

. To amend the Freedom of Information Act. 

Agency Recom.rrtenda ti'on s 

Office of Management. and Budget 

Department of Justice 

Central Intelligence Agency 
Department of the Treasury 
Department of Commerce 
Department of Defense 
Civil Service Commission 
Department of State . , 
General Services Administration 
Department of Health, Education 

and Welfare 

Discussion 

DisaJi?Proval • (Veto message 
attached} 

Dis~roval (Draft veto 
mes.sage attached) 

· Dis~proval 
Discq.proval 
Discgproval (informally) 
Disaqproval {informally) 
Disc.m;>roval 
Disq_;wroval (informally) 
No D.ftjection (informally) 

Def.am (informa'lly) 

In 1958 the Congress enacted an amendment tiD the.l789 ~'housekeep­
ing" statute which had authorized· Federal ag:mcies to establish 
'files and maintain records. The 1958 amendnent provided that the 
housekeeping statute did not authorize "Vli thl:m.lding information 
from the public. In 1966 the Freedom of In~mation Act estab­
lished procedures by which the public could m:quire documents in 
order to know about the. business of their g01:ernment8 That,law 

~ . ._., ___ ,,__,.r"""' 

;;.) ' 
"~ ! 
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provided for .de· novo Federal court review of agency decisions 
to withhold information and placed on the government the burden 
to prove that the withholding was proper.· 

In 1·971, a .comprehensive review of the administration of the 
1966 Act was undertaken culminating, after extensive studies 
and heari!lgs, in H.R. 12471. · 

H.R. 12471 is intended to provide more prompt, efficient, and 
complete disclosure of information • . 
Specifically, H.R. 12471 would: 

-- require that indexes be made available of infor­
mation such as final opinions and orders in 
a:djudication of cases, statements of policy not 
published in the Federal Register, staff manuals 
and instructions and other· rna terial.. It further 
pr.ovides for an exception to the requirement for 
publication under prescribed circumstances .. 

require information be made available in response 
to a request which 11 reasonably describes" the 
information. .This is essentially a codification of 
existing case law. 

require agencies to promulgate a fee schedule for 
document· search and duplication and for a waiver 
of charges where release of information would be 
of benefit to the_ general public. 

authorize courts in their discretion to examine 
agency recor~s in camera to deterrnint.e whether the 
records can be properly withheld under the Act. 

The enrolled bill would reverse the SUpreme Court 
decision in Environmental Protection. A enc v. Mink, 
et: al., 410 u.s.: 73 1973 , w 1ch heJld that .JUdJ.cJ.al 
review of classified documents purs~t to Freedom 
of Information Act litigation was li~ated to ascer­
taining whether the document was in :Ifact classified 
and precluded an in camera review tO>·insure the 
reasonableness otthe classificatiom.. The decision 
was based on the legislative history of the classi­
fied documents exemption to the Freeilbm of Information 



. Act and therefore Constitutional issues were not 
addressed. Present law permits de novo review 
of Freedom of Information Act compla1nts. The 
enrolled bill would additionally authorize a 
review of the classified documents in camera to 
determine whether the documents wereproperly 
classified and to release them if the court 
found they were not properly classified. The 

. burden of proof would be on the agency .to sustain 
its action of classification. · 

Your August:20 letter to the Conferees stated that 
"I simply cannot accept a provision that would risk 
exposure of our military or intelligence secrets 
and diplomatic relations because of a: judicially 
perceived failure to satisfy a burden of proof." 
The Conferees did not alter the language of the 
bill but urged in the Conference Report on the bill 
that courts give nsubstantial weight" to the 
nagency's affidavit concerning the details of the 
classified status of the disputed records." 

.. The Justice Department believes that this pro­
vision is unconstitutional because of the degree 
of proof that agencies must demonstrate to a court 

.. to maintain the classification. All affected 
agencies strongly urge a veto as a result of this 
provision. Although some judicial review may well 
be permissible except for those documents with a 
direct Presidential nexus, documents classified in 
the interest of our national security should be 
disclosed only if the classification was unreason­
able and in c·amera judicial review should be 
utilized only 1f the evidence presented does not 
indicate that the document was in fact reasonably 
classified pursuant to the standards ·of the Execu­
tive order. 

Since this provision may be: unconstitutional, the 
provision could be eliminated or altered by. court 
decision. Signing the bill and litigating this 
prOV1S10n would result in a judiciall.y constructed 
review provision instead of a statutory procedure. 
Vetoing the bill and simultaneously submitting 
curative language would risk an override and· 

. criticism for vetoi!lg a "truth and candoru bill. 

3' 
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provide for a limit of 10 days on determinations 
whether to comply with a request for documents 
and a limit of 20 days on determination of an 
appeal from any withholding. Treasury in its 
views letter on the enrolled bill states cate­
gorically that this limit would be impossible 
for them to meet in view of the nearly 100 
million records i.n nearly 100 locations. Treasury 
would need at least 30 days for its initial de­
termination. In your letter to Senator Kennedy 

· you called the time limits "unnecessarily re­
strictive." In his response dated September 23, 
Senator Kennedy states that the Conference Com­
mittee adopted the Senate \rersion which granted 
agencies additional time and provided for addi­
tional time by the court. Administratively, this 
provision could have the most significant cost 
and operational impact upon the agencies, and 
the time limits may be unworkable. 

provide for a limit of 30 days on the time during 
which an agency must respond to a cor.:tplaint and 
for priority treatment of these cases in the courts. 

proT~~.,.idc _fc:;::- ccu.rt assessm~nt, a.gairL5t· .-tl·ia Urti Leei 
States, of attorney fees and litigation costs 
incurred in any case in which the complainant has 
substantially prevailed. 

provide for esc 'action to determine whether an 
employee should be disciplined in alll]' case where 
a court issues a finding that information has 

. been arbitra;rily or capriciously \'litlb.held. esc 
would, after consideration, submit iil:s findings 
and recommendations to the agency CQ!I!l.Cerned and 
the agency must follow those recommem:dations. In 
your· letter to Senator Kennedy you ·sttated that 
personnel discipline should be left mth the 
agency and judicial involvement thelll follow.in 
the traditional form. Senator Kennaiiy replied 
that the Conference version was substtantially 

. modified to place disciplinary proceedings in esc 
and then only after a "v.-ritten findfun:g by the 
court that circumstances raise questions whether 
~gency personnel acted arbitrarily m. capriciously .• " 

4 
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amend the law enforcement investigatory files 
exemption to permit vlithholding of documents 
only if their disclosure would result in any 
one of the following six specific occurrences: 

a. interfere with enforcement proceedi!lgs; 

b. deprive a person of a right to a fair 
trial or an impartial adjudication; 

c. constitute an unwarranted invasion of 
personal privacy; 

d. disclose the identity of a confidential 
source and, in the case of a record compiled by 
a: criminal law enforcement authority in the 

.. course of a criminal investigation or by an 
agency conducting a lawful national security 
intelligence investigation, confidential in­
formation furnished· only by the confidential 
sources; 

e. disclose investigative techniques and 
procedures; and 

f. endanger the life or physical safety of 
lav-1 enforcement personnel • 

. The agency would have to bear the burden of proof 
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in demonstrating to a court that the record would 
result in one of these events. Current law generally 
exempts all such files compiled .for law enforcement 
purposes and has been given an expansive interpre­
tation by the courts consistent with its legislative 
history. · 

Your August 20 letter urged deletion of the :words 
"clearly unwarranted 11 from the personal privacy 
exemption to disclosure (item c above). The Con­
ferees deleted the word "clearly" from the bill. 
The letter further expressed concern that this pro­
vision not ·"reduce our ability to effectively deal 
with crimes. 11 The bill was altered following your 
letter to exempt material which .would disclose a 



confidential source.· : However, when combined with 
the provision of the "bill which would permit dis­
closure of any reasonably segregable portion of a 
record, this provision would require a detailed 
review of a ·large number of records to identify 
each :portion as disclosable or not. There are · 
concerns with this provision which stem primarily 
not ·from the conditions for withholding, but ·from 

. . the sheer administrative burden of screening 
through each requested record and applying· .the 
provisions of .this exemption .to each reasonably 
segregable portion of the record. Although most 
other agencies screen records in .the manner that 
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~ ·law enforcement activities would be required .to do 
. under this provision, there are ·a tremendous numbel.~ 
. of .these ·records and ,the cost of compliance would 
. be ·significant. .This administrative ·impact appears 
.. to be,· however, .the ·.only ·credible .objection .to the 

provision. ·. The only solution .to this would be · 
· movement back .towards the current provision. 

provide for release .to a claimant of any "reasonably 
segregable .portion of a record ••• " Phis is essentially 
a· c.odification of existi~g case law. 

-- provide ·for annual reports and record keepi~g. 

-- provide· for an expanded definition of "agency" to 
include the Postal Service and the Postal Rate 
.Commission, government corporations ·or governmen·t-. 
. controlled corporations, and the Executive Office 
of the· President except for those units whose sole 
function is .to·advi~e and assist :the President. 

In view of .the foregoing, we recommend disapproval and have pre_.. 
pared .the attached· draft of a veto mess~ge for your consideration. 

~~ 
· Director 

I 
· Enc.losures 



TO THE HOUSE OF REPRESENTATIVES 

I am returning herewith without my approval H.R. 12471, 

a bill to amend the public access to documents provisions of 

the Administrative Procedures Act. In August, I was. graciously 

afforded an opportunity to review this proposed legislation. 

On August 20, because I believe so strongly in the need for 

a more open Executive branch, I transmitted a letter to the 

conferees expressing my support for the direction of this 

legislation and presenting my concern with some of its pro­

visions. I stated that I would. go more than halfway to 

accommodate Congressional concerns with this legislation, and 

I am very pleased that Congress has also demonstrated a spirit 

of cooperation and accommodation. 

In my letter, I stated that, notwithstanding my prefer­

ences, I would accept several provisions in the bill which 

would be burdensome. I am certain that Congress made similar 

adjustments. However, I am still deeply concerned with some 

provisions of the enrolled bill. 

First, I believe that confidentiality would not be main­

tained if many millions of pages of FBI and other investiga­

tory law enforcement files v.1ould be subject to compulsory 

disclosure at the behest of any person unless the Government 

could prove to a court -- separately for each paragraph of 

each document -- that disclosure "would" cause a type of harm 

specified in the amendment. Our law enforcement agencies do 

not have, and could not obtain, the large number of trained 

and knowledgeable personnel that would be needed to make such 

a line-by-line examination of informa·tion requests that some-

times involve hundreds of thousands of documents. 
~··· 
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Second, as I previously stated "I simply cannot accept 

a provision that would risk exposure of our military or intelli­

. gence secrets and diplomatic relations because of a judicially 

perceived failure to satisfy a burden of proof." That pro­

vision remains unaltered in the enrolled bill. 

I am prepared to accept those aspects of the provision 

which would enable courts to inspect classified documents and 

review the justification for their classification. I am not, 

however, able to accord the courts what amounts to a power of 

initial decision rather than a power of review, in a most 

sensitive and complex area where they have no particular ex­

pertise. As the legislation now stands, a determination by 

the Secretary of Defense that disclosure of a document would 

endanger our national security would have to be overturned by 

a district judge if, even though it was reasonable, the .judge 

thought the plaintiff's position just as reasonable. And if 

the district judge's decision'of equal reasonableness is based 

upon a determination of fact, it cannot even be undone by a 

higher court unless "clearly erroneous." Such a provision 

would violate constitutional principles and it would give 

less weight before the courts to an executive determination 

involving the protection of our most vital national defense 

interests than is accorded determinations involving routine 

regulatory matters. 

I propose, therefore, that where classified documents 

were requested the courts could review the classification but 

would have to uphold the classification if there is reasonable 



basis to support it. In determining the reasonableness of the 

classification, the courts would consider all attendant evi­

dence prior to resorting to an in camera examination of the 

document. 

I shall shortly submit language which would dispel my 

concerns regarding the manner of judicial review of classified 

material and for mitigating the administrative burden placed 

on the agencies, especially our law enforcement agencies, by 

the bill as presently enrolled. It is only my conviction that 

the bill as enrolled is unconstitutional and unworkable that 

would cause me to return the bill without my approval. I 

sincerely hope that this legislation will be reenacted with 

the changes I propose and returned to me for signature during 

this session of Congress. 

THE WHITE HOUSE 

October 1 1974 

3 



THE GENERA!... COUNSEL OF THE TREASURY 

WASI-'INGTON,D.C. 20220 

October 15, 1974 

Director, Office of Management and Budget 
Executive Office of the President 
Washington, D.C. 20503 

Attention: Assistant Direc.tor for Legislative 
Reference 

Dear Sir: 

Reference is made to the proposed veto message on 
H. R. 12471. 

We have prepared and enclose herewith a modification 
of the draft veto message submitted by the Department of 
Justice. We have made those changes that we believe are 
ind~cated by the pos~t~on taken 1n the 'treasury lJepart:ment 
letter of comment delivered to you last week. The language 
which w·ould be deleted from the Justice Department draft is 
enclosed in brackets and the language which Treasury would 
add to that draft is underlined. 

Very truly yours, 

-·~----;;/J~~-
Richard R. Albrecht 

Enclosure 



Ass{STANT ATTORNEY GENERAl. 

LEGISL.ATIVC AFFAIR5 

·' ' 

Honorable Roy L. Ash 

llrpartmrut 11f 3fun1ttt 
lttaalihtgtntt. D.<£. 2Il53D 

cnr 9 1974 

Director, Office of Management 
and Budget 

Washington, D.C. 20503 

Dear Mr. Ash: 

In compliance with your request, I have examined 
the enrolled bill (H.R. 12471), to amend section 552 
of Title 5, United States Code, known as the Freedom 
of Information Act. Since the facsimile of the enrolled 
bill is not yet available, the review has been made of 
the bill as it appears in the conference report (Senate 
Report No. 93-1200 of October 1, 1974). 

The enrolled bill is designed to improve the admini­
strative procedures for handling requests by the public 
unrler thP FTPP~om of Informatjon ~ct for ac00ss to 
government documents. The bill makes numerous substantial 
changes in the present Act. While there are many pro­
visions with which we do not disagree, there are some 
points upon which we take strong exception. 

The attached proposed memorandum of disapproval gives 
general support to the principle of strenqthening the 
Freedom of Info!Jllation Act and promoting the cause of 
openness in government, while at the same time highlighting 
the defects which we see in the bill and requesting their 
elimination. 

It is recommended that the enrolled bill not receive 
Executive approval and that the substance of the attached 
proposed memorandum of disapproval be inc1uded in the 
veto message. 
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The President 

... ~-·· 

CENTRAL INTELLIGENCE AGENCY 
WASHINGTON, D.C. 2.0505 

The White House 
Washington, D.C. 20500 

Dear 1\tlr. President: 

It appears that H.R. 12471, the Freedom of Information Act 
amendments now in conference in the Congress, may be approved by 
the Congress. In that e:rent, I respectfully urge your veto of this 
bill. 

I have serious concern over the interjection of the courts into 
the classification process. The courts are ill equipped to make the 
judgments of what matters are classifiBd. The courts themselves have 
consistently so indicated and have pointed to the ability of !:he Executive 
branch to bring to bear all the necessary knowledge to make proper 
judgments on matters of classification. The courts have acknowledged 

from numerous sources, including L'-le results of intelligence efforts, 
which are not available to the courts. 

I strongly. :::upport the position you took on court review in your 
letter to the House and Senate Conferees of 23 August 1974. I also 
that court review could be acceptable under certain circumstances if the 
court upon review~determin.es that the clas3ification had been arbitrai:y 
and capricious. 

In urging' a veto of this }Jill, I am mindful o.f the responsibility 
placed on me by the Congress in the Nationc:J Secu~:ity Act to protect 
"intelligence sources and methods from unauthorized disclosure. 11 By 
law. therefore, that responsibility rests on me I and I do not believe 
that I can effectively and securely conduct intelligence activities if a 
court after a de~ review can substitute its judgment_ for mine as to 
what information req.uires prote~tior:.. Our cm·rent difficulties in the 
courts with r•fr. Victor rvrarchei:ti I an ex-employee. have cle2rly sho\vn 
us the problems of acquainting courts with the subtleties and sensitivities . 
of the intelligence process. 
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There are other provisions in this bill which I feel are most 
unsatisfactory. ·For example, the bill would require Agency responses 
\.vithin 10 days. Experience has shown that the scope of 1·equests under 
the Freedom of Information Act generally requires far greater lengths 
of time to do a proper search and subsequent review. Also, the bill 
provides for sanctions to be 2.dministe1·ed by the Civil Service Commission 
where employees are charged with improperly withholding information. 
In my view this would be in derogation of the command responsibilities 
of the heads of departments and agencies. 

While I am fully in agreement with t."le concept that the Executive 
branch should make available as much information as possible to the 
American public, I do not feel t.."lat this bill serves that objective in an 
appropriate fashion. Consequently, I urge your '\"eto of t..'-l.is bill if it is 
approved by the Congress. 

Respect:L~lly, 

W. E. Colby 
Director 

I 
I t. 
I 
I 

I 
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THE GENERAL COUNSEL OF THE TREASURY 

WASHING70N. DC. 20:020 

Director, Office of Management and Budget . 
Executive Office of the President 
Washington, D.C. 20503 

Attention: Assistant Director for Legislative 
Reference 

S:i.r: 

OCT 1 0 1974 

Reference is made to your request for the views of this Department 
on the enrolled enactment of H.R. 12471, the Freedom of Information Act 
Amend ents. 

The enrolled enactment would amend 5 U.S.C. 552, the so-called 
Freedom of Information Act, in several respects, each of which is de­
signed to expedite or assure access by the public to information held 
by the Government. 

While this Department is prepared to support the overall objectives 
and intent of the legislation, it is firmly of the opinion that certain 
of its provisions require refinement in order to be workable or consti­
tutionally sound. We therefore believe the President should withhold 
his approval pending such refinements and hereby strongly so recommend. 
We have had the benefit of a copy of the draft veto message prepared by 
the Department of Justice. That draft message discusses the major areas 
in which the enrolled enactment requires refinement. This Department 
would support the substance of the Justice draft veto message. However, 
we would like to emphasize several matters which are of peculiar concern 
to this Department for possible incorporation into a veto message. 

The relatively inflexible time limits of subparagraph (6) of 5 u.s.c. 
552(a), as it wouldbe amended by§ l(c) of the enrolled enactment,,are, 
in our opinion, totally unworkable. The Internal Revenue Service has 
literally tens of millions of files in several hundred locations through­
out the country. It may well require in excess of the permitted times to 
locate the record requested. Moreover, tax records are subject to a high 
degree of confidentiality. An employee of IRS cannot be expected to 
weigh cerefully the taxpayerts right to the confidentiality of his records 
when he is faced with an inflexible short. deadline and his failure to re­
lease the records may well result in disciplinary action against him • 

.. 
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Neither the best interests of the taxpayer nor the IRS are served by 
such a Hobson's choice. Essentially the same argument can be made for 
the Customs Service. 

Because of these factors, the Department believes that at least 30 
days should be allowed for a response to the initial request and that 
there should be a right to an extension of a further 30 days if required, 
with Court review only for any extension beyond this 60 day period. 

Wh~le we believe such time limits may be generally warranted, we 
are firmly of the op1n1on that they are essential in the IRS and Customs 
conte~t, if in no other. 

We are also particularly concerned about the refinement of the in­
vestigatory file exemption contained in § 2(b) of the enrolled enactment. 
Our principal concern is expressed in the Justice draft veto message and 
relates to the word "would" which applies to clauses (A) through (F). 
More and more citizens are using 5 u.s.c. 552 as an alternative or an 
addition to discovery under Court rules. If the request for records is 
denied and the denial is appealed to the Courts, it would be necessary 
to prove, among other things, that production of the records would inter­
fere with enforcement proceedings. This requirement could delay the 
investigation until the request for records suit is resolved. Such de­
lays may have a significant impact on the collection of the revenue by 
t:he Internal Revenue and Cuscoms Services and possibly even che Bureau 
of Alcohol, Tobacco and Firearms. 

We also wish to raise one matter which is not discussed in the 
Justice draft veto message. Section (b)(2) of the enrolled enactment 
would add a new paragraph (4) to 5 U.S.C. 552(a), which in subparagraph 
(4) (F) would have a Court make written findings as to whether agency 
personnel acted arbitrarily or capriciously with respect to the with­
holding of documents. The Civil Service Co~~ission is then directed to 
initiate proceedings to determine whether disciplinary action is war­
ranted against the officer or employee who was primarily responsible for 
the withholding. The Civil Service Commission is to- submit its findings 
and recommendations to the agency concerned and that agency is to take 
the corrective action that the Co~mission recommends. However, in the 
Treasury Department final decisions to withhold may be made by Presidential 
appointees. It is questionable whether the Civil Service Commission has 
jurisdiction over such officials and whether the agency can take disci­
plinary action against them. It would seem inappro-j.il'!iate for such action 
to be taken by an officer other than the President. · 

. 
c:. 

-, .... •. .·, . 
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In view of all of the foregoing, the Department would strongly 
support a recommendation that the enrolled enactment, HoR. 12471, not 
be approved by the President in its present form. 

Sincerely yours, 

General 



GENERAl COUNSEL OF THE DEPARTMENT OF DEfENSE 
WASHINGTON, 0. C. 20301 

Honorable Roy L. Ash 
Director, Office of Management 

and Budget 
Washington, D. C. 20503 . 
Dear Mr. Ash: 

11 October 1974 

This is in response to your request for the views of the Department of 
Defense on the enrolled enactment of H.R. 12471 of the 93d Congress, 
to amend Section 552 of Title 5, United States Code, known as the 
Freedom of Information Act. 

This department cannot recommend that the President sign the enrolled 
H. R. 12471, 93d Congress, in view of the remaining technical deficiencies 
in some of the provisions. More specifically: 

{J) The Dep:::..rtment of Defense 5.s oppc'sed to the rity 
of district courts all over the country to review classified documents 
on a de novo basis for the purpose of determining whether they "in fact" 
meet the criteria of the executive order authorizing their classification. 
Under this provision no presumption in favor of the validity of the 
classification is specified and, therefore, judges without background in 
the subject matter of the questioned record will be asked to "second 
guess" the justification for the, classification. This formidable burden 
on the courts, many of which have had little or no experience with such 
documents, will necessitate extensive effort by the Department of Defense 
to explain to decidin'g judges foreign policy and national security matters 
which are often of great sensitivity and complexity. To relieve this burden 
to some extent it would be appropriate to recommend to the ·congress that 
they adopt the language proposed by the Senate Committee on the Judiciary 
in Report No. 93-854, 93d Congress, endorsing amendment of this Act. 
After carefully studying this difficult problem, the Judic:iary Committee 
recommended language which, in effect, directed the courts to sustain 
the classification of a document unless "the withhollding is without a 
reasonable basis." A ·further desirable qualification would be to restrict 
suits challenging classification determinations to tliLe Seat of Government 
in order that there could be uniformity of treatmem and development o£ 
an expertise in a single District Court. 
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(2) The proposed time limits for responding to Freedom of 
Information Act requests are unduly rigid and may promote litigation 
by requiring the agency to make negative determinations on requests 
for records when there has been inadequate ·opportunity to locate and 
evaluate them. Moreover, these time limits create priority for 
Freedom of Information Act requests that may be inconsistent with the 
public interest. Officials required to review and evaluate documents 
to determine their releasability will be diverted from other important 
government duties that may be far more significant to the public than 
a random request for a record by "any person", no matter what his 
purpose or motive. 

{3) The potential sanction against personnel who appear to have 
arbitra:rily and capriciously withheld records may create a climate in 
which records which should be withheld in the interest of privacy, 
national security, or agency efficiency will be released in order to avoid 
the possibility of punishment. Moreover, the Act might be interpreted to 
authorize Civil Service Commission determinations of whether disciplinary 
action is warranted against those responsible for withholding records, 
even when the responsible official is a n'lember of the armed forces. 
This prospect is wholly inappropriate. Merr1bers of the armed forces 
are entitled. to carefully prescribed procedures for the impositions of 
administrative sanctions, and these are not compatible with the sanction 
provision of the enrolled bill. 

{ 4) The modification of subsection {b)(7) to prescribe the circum­
stances under which investigative records may be withheld from public 
requesters is inadequate in its protection of information contained in some 
investigative files that cannot qualify as involving criminal investigations 
or security intelligence investigations. Although the Conference Report 
alludes to background security investigations as corning within the area 
of protection, it is by no means clear that courts will interpret the term 
"national security intelligence investigation" to encompass al.l investigative 
records requiring such protection. 

If it is determined that this enrolled bill should be vetoed, we strongly 
urge that the veto message avoid language which seems to pose burden­
some interpretations of the bill that a~e not inevitable. Such language is 
likely to prove difficult ~o overcome in litigation where government 
agencies seek to justify the withholding of records under ambiguous 
language which lends itself to differing interpretations. For example 1 

it is undesirable to suggest that a judge mU:st rule on behalf of a 
requester in a situation in which he finds the government justification 
for security classification no rnore persuasive. than the requesters 
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position that the classification is unjustified. As a practical matter 
such contingency seems unlikely, and we believe it is inadvisable to 
overemphasize in the veto message the extent of the Government's 
burden under the de novo review require1nents. 

We also urge that any veto message avoid raising issues not con­
tained in President Ford's letter of August 20 1 197·4. To do so is 
likely t<l subject the Executive Branch to the accusation that it has 
shifted its ground after Congress attempted to meet it halfway. It 
would• be preferable to argue that the concessions mentioned in the 
letter of September 23, 1974 from Subcommittee Chairmen Kennedy 
and Moorhead were inadequate to meet legitimate concerns and 
responsibilities of the President. 

Finally, we recommend that the President does not veto the enrolled 
bill that he issue a signing statement that emphasizes his continuing 
responsibility as Commander-in··Chief and Chief Executive under the 
Constitution to protect records in the interests of national defense and 
foreign policy. This is consistent with the action taken by President 
Johnson in signing the original Freedom of Information Act, P. L. 
89-487, on July 4, 1966. In addition, a signing message should include 
language that will emphasize the responsibility of the agencies to issue 
regulations which will interpret these statutory amendments in a 
manner that makes them workable and consistent with the overall intent 
of Congress. Such a statement would lay the foundation for agency 
regulations designed, for example, to mitigate time limits by pre­
scribing appropriate forms and recipient offices for requests, thereby 
avoiding some of the difficulties that may be encountered from misdirected 
and inadequately described requests. 

We would welcome the opportunity to comment further on a proposed 
veto message or signing statement. 

Sincerely, 

L./~· .. /2&~ 
Martin R. Hoff~~ 



UNITED STATES CIVIL SERVICE COMMISSION 

WASHINGTON, D.C. 20415 

CHAIRMAN 

Honorable Roy L. Ash 
Director 
Office of Hanagement and Budget 

Attention: Assistant Director for 
Legislative Reference 

Dear Mr. Ash: 

October 10, 1974 

This is in reply to your request for the views of the Civil Service 
Conm1ission on enrolled bill H.R. 12471, "To amend section 552 of 
title 5, United States Code, known as the Freedom of Information Act." 

The enrolled bill makes a number of amendments to section 552 of 
title 5, the "Freedom of Information Act", to strengthen the requirements 
for access by the publi0 to agency records. The bill strengthens 
section's requirement for publication of agency indexes identifying 
information for the public, changes the present law requirement that a 
request for information from an agency be for "identifiable records" 
to a requirement that the request only "reasonably describe" the records, 
and requires that each agency issue regulations establishing for recovery 
of only the direct costs of search and duplication of records. The bill 
authorizes court revievv de .!!2..."'!2 of requests for records earner~, sets 
a 30-day time limitation for response by an agency to a complaint under 
the Freedom of Information law, and provides that court appeals should 
be expeQtted. The court is authorized to assess reasonable attorney 
fees and other litigation costs of complainants. The court is authorized 
to make a. finding whether the circumstances surrounding the withholding 
of information raise questions whether agency personnel acted arbitrarily 
or capriciously. If the court so finds, the Civil Service Cornwission 
1m.1st promptly initiate a proceeding to determine whether disciplinary 
action is warranted against the responsible officer or employee. The 
Commission's findings and recommendations are to be submitted to the 
appropriate administrative authority of the agency concerned and to the 
r·esponsible official or employee, and the administrative authority shall 
promptly take the disciplinary action recommended by the Commission. 

'I'he till establishes deadlines for agency determinations on requ.ests, 
and revises the national defense and foreign policy exemption to require 
establishment of criteria. The exemption for investigatory records is 
also amended limiting the exemption to cases where their disclosure 
would interfere with enforcement proceedings, deprive a person of a fair 
trial, be an invasion of privacy, disclose the identity of a confidential 
source, disclose investigative techniques and procedures, or endanger law 
enforcement personnel. 

' . .; .. 
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The bill provides that any reasonably segregable portion of a record 
shall .be made available to a requester when the other portions are 
exempt. Annual reports of actions under the legislation are required 
from all agencies and the definition of "agency11 is expanded to include 
any executive agency, military department, Governaent corporation, 
Government-controlled corporation, or other establishment in the 
executive branch or any independent regulatory agency. 

The Commission understands that the Department of Justice has drafted 
a veto message objecting to provisions of the bill relating to judicial 
review of classification of information; disclosure of investigatory 
law enforcement files, the administrative time liaits established by 
tbe bill and the criteria for establishment of fee schedules. We concur 
in these objections and also submit the following comments. 

Our primary concern is with protection of the privacy of Federal employeeso 
While the bill purports to exempt from disclosure material which would 
"constitute an unwarranted invasion of personal privacy", (Paragraph 
(7)(C) on investigative records) the term "unwarranted" is undefined. 
Court cases under the Freedom of Information Act have construed the 
exemptions narrowly and we may thus assume that part of the exemption will 
be so construed. In addition the Committee report states (regarding another 
exemption in Paragraph (7)) "Personnel, regulatoo:y, and civil enforcement 
investigations are covered by the first clause authorizing withholding 
of information that would reveal the identitv of a confidential source 
but are not encompassed by the second clause authorizing withholding of 
all confidential information under the specified circumstances." This 
language can be used to further narrow Paragraph (7)(C) and may be 
interpreted to imply that only the confidential source of such material 
may be protected but not the "confidential infor.ation11 itself. In 
addition, th~bill would require a paragraph-by-paragraph and perhaps, 
sentence-by-sentence determination of exemption of material including 
such clearly personal matters as medical reports • . , 
Accordingly, the Commission recommends that the President veto enrolled 
bill H.R. 12471'. 

By direction of the Commission: 

Sincerely yours, 

gc. ·a_:£: 
Chairman 1 

-



THE WHITE H0)JSE 

ACTION MEMORANDUM 

Date: C 16, 197 

FOR ACTION: Geoff Shepard 
hil luchen­
ill immons 

fSC/Kennedy 
... aul Th is 

FROM THE STAFF SECRETARY 

DUE: Date: October 16, 1Q74 

WASHINGTON LOG NO.: 663 

Time: 10:45 a.m. 

cc (for information): farren K. Hendriks 
Jerry Jones 

Time: 3 00 : p. • 

SUBJECT: Enrolled Bill H.R. 12471 - Freedom of Information 
t. 

ACTION REQUESTED: 

--For Necesscuy Action ~For Your Recommendations 

-- Prepare Agenda and Brief -- Draft Reply 

--For Your Comments Draft Remarks 

REMARKS: 

Please return to Kathy Tindle - iest Wing 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

I£ you have any questions Gr if you anticipate a 

delay in submitting the required material, please 
telephone the Staff Secretary immediately. 

K. R. COLE, JR. 
For the President 



EXECUTIVE: OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT At !D BUDGET 

WASHINGTON, D.C. 20503 

OCT161974 

MEMORANDUM FOR THE PRESIDENT . 

Subject: · Enrolled Bill H.R. · 12471 - Freedom of Information 
Act amendments · 

Sponsor - Rep. Morehead {D} Pennsylvania and :11 o.thers 

Last· D.ay ·for· Ac'tion 
.·. 

October 19, 1974· - Saturday 

: Purpose 

. To amend the Freedom of Information Act. 

· Agency' Recomm:end:atl:ons • 

Office of Man~gement and Bu~get 

!Jepartment of Justice · 

Central Intelligence Agency 
Department of the Trea·sury 
Department ·of Conunerce 

· Department of Defense 
Civil Service Commission 
Department of State 
General Services Administration 

· Department of Health,· Education 
and Welfare 

Discussion 

· Disapproval :(Veto mes·s~ge 
attached) 

uisapproval (Dratt veto 
message ·attached) 

· Disapproval · 
Disapproval 
Disapproval ·(informally) 
Disapproval (informally) 
Disapproval 
Disapproval (informa·lly) 
No obj cction (informally) 

· Defers ·(informally)· 

In 1958 .the Congress enacted an amendment to the '1.789 .11hriusekeep­
ing" statute which had authorized· FedeJ:-al agencies to. establish 

' files and maintain records. The 1958 amendment provided that .the 
housekeepihg statute did not authorize withholding information 
·from the public. In 1966 the Freedom of Information Act estab­
lished procedures by which the public could acquire documents in 
order .to know about the business o·f their. government •. · Tha~ :law 



93D CoNGREss 
1£dSession 

HOUSE OF REPRESENTATIVES REPoRT 
No. 93-1380 

FREEDOM OF INFORMATION ACT AMENDMENTS 

SEPTEMBER 25, 1974.-0rdered to be printed 

Mr. MooRHEAD of Pennsylvania, from the committee of conference, 
submitted the following 

CONFERENCE REPORT 
[To accompany H.R. 12471] 

The colllmittee of conference on the disagreeing votes of the two 
Houses on the a,mendment of the Senate to the bill (H.R.l2471) to 
amend section 552 of title 5, United States Code, known as the 
Freedom of Information Act, having met, after full and free confer­
ence, have agreed to recommend and do recommend to their respective 
Houses as follows: 

That the House recede from its disa,greement to the amendment of 
the Senate and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the Senate amend­
ment insert the following : 

That (a) the fourth sen:tenee of section 559( a) (9) of title 5J United 
States Code, is amended to read as follows: "Each agency snall also 
maintain and make available for public inspection and. copying cuir­
rent indexes providing identifying infO'l'mation for the public as to 
any matter issued, adopted, or promUlgated after JUly 4, 1967, andre­
qwired by this paragraph to be made available or published. Ea()h 
agency shall promptl;y pul;Jlish, quarterly or more frequently, aM 
distribute (by sale or otherwise) copies of each index or supplements 
thereto wnless it determines by order published in the Federal Reg­
ister that the publication would be unnecessary and impracticable, in 
which case the agency shall nonetheless provide copies of suck index 
on request at a cost not to exceed the direet cott of dwplioatimt.". 

·(b) (1) Section 55£( a) (3) of title 5, United States Oode, is 
amended to read as follows: 

"(3) Except 'with .respect to the records made available under para­
graphs (1) and (B) of this subsection, each agency, upon any request 
for records which (A) reasonably describes such records and (B) is .. 
made in accordance with published rUles stating the time, place, jtrii" ;:, 
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(if any), anrf procedures to b~, followed, shall make the records 
promptly avazlable to any person. 

(2) Section 552(a) of title 5, United States Oode, is amended by 
redesignating paragraph (4), and all references thereto, as paragraph 
(5) and by inserting immediately after paragraph (3) the foll<Y~~nng 
new paragraph: 

"(4) (A) In order to carry out .the provisions of thilf section, eaph 
agency shall promulgate regulatwns, pursuant to notwe and_ recezpt 
of public comment, specifying a uniform schedule of fees app.hcf!ble to 
all constituent units of s'IUJh agency. Such fees shall be bmzted to 
reasonable standard charges for document search and duplication and 
provide for recovery of only the direct costs of such search and dup­
lication. Documents shall be furnished without charge or at a reduced 
charge where the agency determines that waiver or reduction of the 
fee is in the public interest because furnishing the information can be 
considered as primarily beneflting the general public. 

"(B) On complaint, the district court of the United States in the 
district in which the complainant resides, or has his principal place of 
business, or in which the agency records are situated, or in the District 
of Columbia, has jurisdiction to enjoin the agency from 'withholding 
agency records and to order the production of any agency records im­
properlp withheld from the complainant. In such a case the court shall 
determzne the matter de novo, and may ewamine the contents of 811Ch 
agency records in camera to determine whether s'IUJh records or any 
part thereof shall be withheld under any of the ewemptions set forth 
in subsection (b) of this section, and the burden is on the agency to 
sustain its action. 

"(C) Notwithstanding any other provision of law, the defendant 
shall se1'Ve an answer or othe1"Wise plead to any complaint made under 
this subsection within thirty days after se1'Vice upon the defendant of 
the pleading in which such complaint is made, unless the court other­
wise directs for good cause shown. 

"(D) Ewcept as to oases the court considers of greater importance, 
proceedings before the district court, as authorized by this subsection, 
and appeals therefrom, take precedence on the docket over all cases 
and shall be assigned for hearing and trial or for argument at the 
earliest practicable date and ewpedited in every way. 

"(E) The court may assess against the United States reasonable 
attorney fees and other litigation costs reasonably incurred in any .case 
under this section in which the complainant has substantzally 
prevailed. 

"(F') Whenever the .court orders the product~on of any agency 
records improperly wzthheld from the complaznant and assesses 
against the United States reasonable attorney fees and other litigati~n 
costs and the court additionally issues a written finding that the ozr­
cu~tances surrounding the withholding raise questions whether 
agency personnel acted arbitrarily or capriciously with resp~c~ ~o the 
withholding, the Citvil Se1'1Jice Co'llllm:is~io"!' shall prf!mp~ly zmtzate a 
proceeding to determine whether dtaozpltnary actzon ta warranted 
against the officer or employee who was primarily responsib'1for ~he 
withholding. The Commission, after ~nv_estigatf:on and conszderatzon 
of the evidence submitted, shallsubm'tt zts findzngs and recommenda-
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tiona to the administrative authority to the agency concerned and shall 
send copies of the findings and recommendations to the officer or em­
ployee or his representative. The administrative authority shall take 
the correctitve action that the Commission recommends. 

" (G) In the event of noncompliance with the order of the court, the 
district court may :punish for contempt the responsible employee, and 
in the case of a uniformed service, the responsible member.". 

(e) Sectwn 552(a) of title 6, United States Code, is amended by 
adding at the end thereof the following new paragraph: 

"(6) (A) Each agency, upon any request for records made under 
paragraph (1), (fa), or (8) ofthissubsection,shall-

" ( i) determine within ten days ( ewcepting Saturdays, Sundays, 
and legal public holidays) after the receipt of any ~uch req~st 
whether to comply with such request and shall tmmedwtely notzfy 
the person making such refjuest of such determination and the rea­
sons therefor, and of the nght of such person to appeal to the head 
of the agency any adverse determination; and . . 

" ( ii) make a determination with respect to any appeal y.nthz"! 
twenty days ( ewcepting Saturdays, Sundays, and legal publw hoh­
days) after the receipt of such appeal. If on appeal the denial of 
the request for records is in. whole or in part upheld, t~. agency 
shall notify the person makzng 8UOh request of the provtawns fO: 
judicial review of that determination under paragraph (4) of th28 
subsection. 

" (B) In unusual cir:cum~tanqes as specifletf in this subp.~ragraph, 
the time limits prescrzbed zn m,ther clause ( z) or clause ( n) of sub­
paragraph (A) may ?e ewtended by written notice to the pf!rson mak­
ing such request setttng forth the reasons for such ewtenswn and the 
date on which a determination is ewpeoted to be dispatched. No such 
notiee shall specify a date that would result in an ewtension for mo:e 
than ten working days. As used in this subparagraph, 'unusual ozr­
cnmstances' means, but only to the ewtent reasonably necessary to the 
proper proeessing of the particular request-

" ( i) the need to search for and collect the requested records from 
field facilities or other establishments that are separate from the 
office processing the request; 

" ( ii) the need to search for, collect, awf 11;ppropriately ew_amine 
a voluminous amount of separate and dtattnct records whwh are 
demanded in a 8ingle request; or . . 

" (iii) the need for consultation, whwh 8hal~ be conducted_ w~th 
all practicable speed, with another agency hamng a substanttal tn­
terest in the determination of the request or among two or more 
components of the agency having substantial subject-matter inter­
est therein. 

" (C) Any person making a request to any agency for records under 
paragraph (1), (2), or (3) of this subsection shall be deemed to hav.e 
emhausted his administrative remedies with respect to such request t/ 
th.e agency fails to comply with the applicable time _limit J!r'Ovisions of 
this paraqraph. If the Government can show ewaeptwnal mrcumstances 
ewist and that the agency is ewercising due diligence in responding to 
the request, the court may retain jurisdiction and allow the agency 
additional time to complete its review of the records. Upon any deter-
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mination by an agency to comply with a request for records, the rec­
ords shall be made promptly available to such person making such 
request. Anv notification of denial of any request for records under 
this subsectwn shall set forth the names and titles or positions of each 
person responsible for the denial of 8UCh reqUI'At." 

SEc. B. (a) Section 55B(b) (1) of title 5, United States Oode, is 
amended to read as follows: 

"(1) (A) specifically authorized under criteria established by an 
Executive order to be kept secret in the interest of national de­
fense or foreign policy and (B) are in fact properly cla8sified 
ptJJrsuant to such Executive order;" 

(b) Section 55B(b) (7) of title 5, United States Oode, is amended to 
read as follows: 

"(7) investigatory records compiled for law enforcement pur­
poses, but only to the extent that the production of such records 
would (A) interfere with enforcement proceedings, (B) deprive 
a person of a right to a fair trial or an impartial adjudication, 
( 0) constitute an unwarranted invasion of personal privacy, (D) 
disclose the identity of a confidential source and, in the case of a 
record compiled by a criminal law enforcement authority in the 
course of a criminal investigation, or by an agency conducting a 
lawful national security intelligence investigation, confidential 
information furnished only by the confidential source,. (E) dis­
close investigative techniques and procedures. or (F) endanger the 
life or physical safety of law enforcement personnel;" 

(c) Section 55B(b) of title 5, United States Oode, is amended by 
adding at the end the following: "Any reasonably segregable portion 
of a record shall be provided to any person requesting such record 
after deletion of the portions which are exempt under this sub'8eetion. "· 

SEc. 3. Section 559 of title 5, United States Oode, is amended by 
adding at the end thereof the following new subsections: 

"(d) On or before March 1 of each calendar year, each ageney shall 
submit a report eovering the preceding calendar year to the Speaker of 
the House of Representati1.,es and President of the Senate for referral 
~o the approp'l"1ate committees of the Oongress. The report shall 
%nclude-

" (1) the number of determinations made by sueh agency not to 
comply with requests for records made to such agency under sub­
sect~on (a) and the reasons for each such determination,-

"(B) the number of appeals made by persons under subsection 
(a) (6), the result of such appeals, and the reason for the. action 
upon eaeh appeal that results in a denial of information; 

"(3) the names and titles or positions ol each person responsible 
for the denial of records requested under this seetion, and the 
number of instances of paTticipation for each; 

"(4) the results of each proceeding conducted pursuant to sub-
8ection (a) (4}(F), including a report of the disciplinary action 
taken a!fa~nst the offi~er or M[bployee who was primarily responsi­
b~e for .~mproper:ly w~thlwld~ng records or an explanation of why 
d~mpl~nary actwn was not taken; 

"(5) a copy of every rule made by such agency regarding thi8 
sect~on; . 
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"(6) a copy of the fee schedule and the total amount of fees 
collected by the agency for ·making records available under this 
section/ and 

"(7) such other information as indicates efforts to administer 
fully this section. 

The Attorney General shall submit an annual report on or before 
March 1 of each calendar year which shall include for the prior calen­
dar year a listing of the number of cases arising undeT this 8ection, 
the exemption involved in each case, the disposition of 8UCh case and 
the cost, fees, and penalties assessed under subsectiom ( a)(4)' (E), 
(F), and (G). Such report shall also include a description of the 
efforts undertaken by the Department of Justice to encourage agency 
compliance with this section. 

"(e) For purposes of this section, the term 'agency' as defoned 
in section 551 (1) of this title includes any executive department mili­
tary department, Government corporation, Government controlled 
eorporation, or other establishment in the executive branch of the 
(Jm,ernment (including the Executive Office of the President), or any 
<ndependent regulatory agency." · 

,SE~. 4. The a'fiU?;nd;nents made by this Act shall take effect on the 
mnetzeth day begznnzng after the date of enactment of this Act. 

And the Senate agree to the same. 
CHET HoLIFIELD, 
'VrLuA~r S. MooRHEAD, 
JoHN E. Moss, 
Bu.L ALExANDER, 
FRANK HORTON 
JOHN N. ERLENBORN, 
PAUL McCLOsKEY, 

Managers on the Part of the House. 
Eow ARD KENNEDY, 
PHILIP A. HART, 
BIRCH BAYH, 
QuENTIN BunorcK, 
JOHN TuNNEY, 
CHARLES McC. MATIDAs, Jr., 

Managers on the Part of the Senate. 



JOINT EXPLANATORY STATEMENT OF THE COMMITTEE 
OF CONFERENCE 

The managers on the part ofthe House and the Senate at the confer­
ence on the disagreeing votes of the two Houses on the amendment of 
the Sena.te to the bill (H.R. 12471) to amend section 552 of title 5, 
United States Code, known as the Freedom of Information Act, sub­
mit the following joint statement to the House and the Senate in 
explanation of the effect of the action agreed upon by the managers 
and recommended in the accompanying conference report: 

The 'Senate amendment struck out all of the House bill after the 
enacting clause and inserted a substitute text. 

The House recedes from its disagreement to the amendment of the 
Senate with an amendment which is a substitute for the House bill 
and the Senate amendment. The differences between the House bill, 
the Senate amendment, and the substitute agreed to in conference are 
noted below, except for clerical corrections, conforming changes made 
necessary by agreements reached by the conferees, and minor drafting 
and clanfymg changes. 

INDEX PUBLICATION 

The House bill added language to the present Freedom of Infor­
mation law to require the publication and distribution (by sale or 
otherwise) of agency indexes identifying information for the public 
as to any matter issued, adopted, or promulgated after July 4, 1967, 
which is required by 5 U.S.C. § 552(a) (2) to be made available or 
published. This includes final opinions, orders, agency statements of 
policy and interpretations not published in the Federal Register, and 
administrative staff manuals and agency staff instructions that affect 
the public unless they are otherwise published and copies offered for 
sale to the public. Such published indexes would be required for the 
July 4, 1967, period to date. ""'here agency indexes are now published 
by commercial firms, as they are in some instances, such publication 
would satisfy the requirements of this amendment so long as they are 
made readily available for public use by the agency. 

The Senate amendment contained similar provisions, indicating that 
the publication of indexes should be on a quarterly or more frequent 
basis, but provided that if an agency determined by an order published 
in the Federal Register that its publication of any index ·would be 
"unnecessary and impracticable," it would not actually be required to 
publish the index. However, it would nonetheless be required to pro­
vide copies of such index on request at a cost comparable to that 
charged had the index been published. 

The conference substitute follows the Senate amendment, except 
that if the agency determines not to publish its index, it shall pro­
vide copies on request to any person at a cost not to exceed the direct 
cost of duplication. 

(7) 
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IDENTIFIABLE RECORDS 

Present law requires that a request for information from an agency 
be for "identifiable records." The House bill provided that the request 
only "reasonably describe" the records being sought. 

The Senate amendment contained similar language, but added a 
provision that when agency records furnished a person are demon­
strated to be of "general public concern," the agency shall also make 
them available for public inspection and purchase, unless the agency 
can demonstrate that they could subsequently be denied to another 
individual under exemptions contained in subsection (b) of the Free­
dom of Information Act. 

The conference substitute follows the House bill. ·with respect to 
the Senate proviso dealing with agency records of "general public 
interest," the conferees wish to make clear such language was elimi­
nated only because they conclude that all agencies are presently obli­
gated under the Freedom of Information Act to pursue such a policy 
and that all agencies should effect this policy through regulation. 

SEARCH AND COPYING FEES 

The Senate amendment contained a provision, not included in the 
House bill, directing the Director of the Office of Management and 
Budget to promulgate regulations establishing a uniform schedule 
of fees for agency search and copying of records made available to 
a person upon request under the law. It also provided that an agency 
could furnish the records requested without charge or at a reduced 
charge if it determined that such action would be in the public interest. 
It further provided that no fees should ordinarily be charged if the 
person requesting the records was an indigent, if such fees would 
amount to less than $3, if the records were not located by the agency, 
or if they were determined to be exempt from disclosure under sub­
section (b) of the law. 

The conference substitute follows the Senate amendment, except 
that each agency would be required to issue its own regulations for 
the recovery of only the direct costs of search and duplication-not 
including examination or review of records-instead of having such 
regulations promulgated by the Office of Management and Budget. 
In a4di~ion, the co1:1ference su~stitute re~ai!ls the agency's.discretionary 
pubhc-mterest waiver authority but ehmmates the specific categories 
of situations where fees should not be charged. 
. By elim~nating the list o~ specific categories, the conferees do not 
mtend ~o Imply that agenCies should actually charge fees in those 
categones. Rather, they felt, such matters are properly the subject for 
individual agency determination in regulations implementing the 
Freedom of Information law. The conferees intend that fees should 
not be used for the purpose of discouraging requests for information 
or as obstacles to disclosure of requested information. 

COURT REVIEW 

The House bi!l clarifies the present Freedom of Information law 
with respect to de novo review requirements by Federal court-s under 
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section 552(a) (3) by specifically authorizing the court to examine in 
camera any requested recor:ds lD. dispute to determine whether the 
records are-as claimed by an agency-exempt from mandatory dis­
closure under any of the nine categories of section 552 (b) of the law. 

The Senate amendment -contained a similar provision authorizing 
in ofJII'Mra review by Federal courts and added another provision, not 
contained in the House bill, to authorize Freedom of Information suits 
to be brought in the Federal courts in the District of Columbia, even 
in cases where the agency records were located elsewhere.· 

The conference substitute follows the Senate amendment, providing 
that in determining de novo whether agency records have been prop­
erly withheld, the court may examine records in efJII'Mra in making its 
determination under any of the nine categories of exemptions under 
section 552(b) of the law. In Environmental Protection Agency v. 
Mink, et at., 410 U.S. 73 (1973), the Supreme Court ruled that in 
camera inspection of documents withheld under section 552(b) (1) of 
the law, authorizing the withholding of classified information, would 
ordinarily be precluded in Freedom of_Information cases, unless Con­
gress directed otherwise. H.R. 12471 amends the present law to permit 
such in camera examination at the discretion of the court. While in 
oarn.,era examination need not be automatic, in many situations it will 
plainly be necessary and appropriate. Before the court orders in 
camera inspection, the Government should be given the 9pportunity 
to eStablish by means of testimony or detailed affidavits that the docu­
ments are clearly exempt from disclosure. The burden remains on the 
Government under this law. 

RESPONSE TO COMPLAINTS 

The House bill required that the defendant to a complaint under 
the Freedom of Information law serve a responsive pleading within 
20 days after service, unless the court directed otherwise for good 
cause shown. 

The Senate amendment contained a similar provision, except that 
it would give the defendant 40 days to file an answer. 

The conference substitnte would give the defendant 30 days to re­
spond, unless the court directs otherwise for good cause shown. 

EXPEDITED APPEALS 

The Senate amendment included a provision, not contained in the 
House bill, to give precedence on appeal to cases brought under the 
Freedom of Information law, except as to cases on the docket which 
the court considers of greater importance. 

The conference substitute follows the Senate amendment. 

ASSESSMENT OF ATTORNEY FEES AND COSl'S 

The House bill provided that a Federal court may, in its discretion, 
assess reasonable attorney fees and other litigation costs reasonably 
incurred by the complainant in Freedom of Information cases in which 
the Federal Government had not prevailed. 

The Senate amendment also contained a similar provision applying 
to cases in which the complainant had "substantially prevailed," but 

H. Rept. 93-1380 0-2 
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added certain criteria for consideration by the court in making such 
awards, including the benefit to the public deriving from the case, the 
commercial benefit to the complainant and the nature of his inteyest 
in the Federal records sought, and whether the Government's with­
holding of the records sought had "a reasonable basis in law." 

The conference substitute follows the Senate amendment, except 
that the statutory criteria for court a ward of attorney fees and litiga­
tion costs were eliminated. By eliminating these criteria, the conferees 
do not intend to make the award of attorney fees automatic or to pre­
clude the courts, in exercising their discretion as to awarding such 
fees, to take into consideration such criteria. Instead, the conferees 
believe that because the existing body of law on the award of attorney 
fees recognizes such factors, a statement of the criteria may be too 
delimiting and is unnecessary. · . 

SANCTION 

The Senate a.mendment contained a provision, not included in the 
House bill, authorizing the court in Freedom of Information Act cases 
to impose a sanction of up to 60 days suspension from employment 
against a ,Federal employee or official who the court found to have 
been responsible for Withholding the requested records without reason­
able basiS in law. 

The conference substitute follows the Senate amendment, except 
that the court is authorized to make a finding whether the circum­
stances surrounding the withholding raise questions whether agency 
personnel acted arbitrarily or capriciously with respect to the with­
holding. If the court so finds, the Civil Service Commission must 
promptly initiate a proceeding to determine whether disciplinary 
action is warranted against the responsible officer or employee. The 
Commission's findings and recommendations are to be submitted to 
the appropriate admmistrative authority of the agency concerned and 
to the responsible official or employee, and the admimstrative author­
ity shall promptly take the disciplinary action recommended by the 
Commission. This section applies to all persons employed by agencies 
under this law. . 

ADMINISTRATIVE DEADLINES 

The House bill required that an agency make a determination 
whether or not to comply with a request for records within 10 days 
(excepting Saturdays, Sundays, and legal public holidays) and to 
notify the person making the request of-such determination and the 
reasons therefor, and the right of such person to appeal any adverse 
determination to the head of the agency. It also required that agencies 
make a final determination on any appeal of an adverse determination 
within 20 days (excepting Saturdays, Sundays, and legal public holi­
days) after the date of receipt of the a 1 by the agency. Further, 
any person would be deemed to have ex usted his administrative 
remedies if the agency fails to comply with either of the two time 
deadlines. 

The Senate amendment contained similar provisions but authorized 
eerlain other administrative actions to extend these deadlines for an­
other 30 working days under specified types of situations, if requested 
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by an agency head and approved by the Attorney .General. It also 
would grant an- agency, under specified "unusual Circumstances," a 
10-working-day extension upon notification to the person requesting 
the records. In addition, an agency could transfer part of the number 
of days from one category to another and authorize the court to allow 
still additional time for the agency to respond to the request. The Sen­
ate amendment also provided that any agency's notification of denial 
of any request :for records set forth the names and titles or positions of 
each person responsible for the denial. It further allowed the court, in 
a Freedom of Information action, to allow the government additional 
time if "exceptional circumstances" were present and if the agency 
was exercising "due diligence in responding to the request." 

The conference substitute generally adopts the 10- and 20-day ad­
ministrative time deadlines of the House bill but also incorporates the 
10-working-day extension. of the Senate amendment for "unusual 
circumstances" in situations where the agenc1 must search for and 
collect the requested records from field facihties separate from the 
office processing the request, where the agency must search for, collect, 
and examine a voluminous amount of separate and distinct records 
demanded in a single request, or where the agency has a need to consult 
with another y or agency unit having a substantial interest in the 
determination ecause of the subject matter. This 10-day extension 
may be invoked by the agency only once-either during initial review 
of the request or during appellate review. 

The 30-working-day certification provision of the Senate amend­
ment has been eliminated, but the conference substitute retains the 
Senate language requiring that any agency's notification to a person of 
the denial of any. request for records set forth the names and titles 
or positions of each person responsible for the denial. The conferees 
intend that this listing include those :persons responsible for the origi­
nal, as well as the appellate, determmation to deny the information 
requested. The conferees intend that consultations between an agency 
umt and the agency's legal staff, the public information staff, or the 
Department of Justice should not be considered the basis for an 
extension under this subsection. 

The conference substitute also retains the Senate language giving 
the court authority to allow the agency additional time to examine 
requested records m exce:ptional circumstances where the agency was 
exercising due diligence m responding to the request and had been 
since the request was received. 

NATIONAL DEFENSE AND FOREIGN POLICY EXEMPTION (B) ( 1) 

The ~ouse bill amel!ded su~section. (b) (1} of the ~reedom of. In­
formatiOn law to permit the w1thholdmg of mformat10n "authonzed 
under the criteria established by an Executive order to be kept secret 
in the interest of the national defense or foreign policy." 

The Senate amendment contained similar language but added 
"statute" to the exemption provision. 

The conference substitute combines language of both House and 
Senate bills to permit the withholding of information where it is 
"specifically authorized under criteria established by an Executive 
order to be kept secret in the interest of national defense or foreign 
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policy" and is "in fact, properly classified" pursuant to both procedural 
and substantive criteria contained in such Executive order. 
. ~en linked with the authority conferred upon the Federal courts 
m this conference substitute for in aame1'a examination of contested 
r~cords as part of their de novo determination in Freedom of Informa­
tion c~ses, t~is ~larifies Congressional int~nt to override the Supreme 
Courts holding m the case of E.P.A. v. M'tnk, et al., supra, with respect 
to in aamem review of classified documents. . 
How~ver, the con~erees recognize that th~ Executive departments 

r~pons:bl~ for .. national defense and foreign policy matters have 
umq'!le I~Sights mto what a;dverse aif~ts might occur as a result of 
pubhc d1sclosure of a particular classified record. Accordingly, the 
c~mfe~ees expect that Federal courts, in making de novo determina­
tions m section 552(b) (1) cases under the Freedom of Information 
law, will accord substantial weight to an agency's affidavit concerning 
the details of the classified status of the disputed record. 

Restricted Data ( 42 U.S. C. 2162), communication information (18 
U.S.C. 798), and intelligence sources and methods (50 U.S.C. 403 
(d) (3) and (g)), for example, may be classified and exempted under 
section 552 (b) ( 3) of the Freedom of Information Act. When such 
information is subjected to court review, the court should recognize 
that if such information is classified pursuant to one of the above 
statutes, it shall be exempted under this law. 

INVESTIGATORY RECORDS 

The Senate amendment contained an amendment to subsection 
(b) (7) of the Freedom of Information law, not included in the House 
bill, t!tat would. clari!J: Congressional intent disapproving certain 
court Interpretations wh1eh have tended to expand the scope Of agency 
authority to withhold certain "investigatory files compiled ,for law 
enforcement purposes." The Senate amendment would permit an 
agency to withhold investigatory records compiled for law enforce­
ment purposes only to the extent that the production of such records 
would interfere with enforcement proceedings, deprive a person of a 
right to a fair trial or an impartial adjudication, constitute a clearly 
unwarranted invasion of personal privacy, disclose the identity of an 
informer, or disclose investigative technigues and procedures. 

The conference substitute follows the Senate amendment except for 
the substitution of "confidential source" for "informer," the addition 
of language protecting information compiled by a criminal law en­
forcement authority from a confidential source in the course of a 
criminal investigation or by an agency conducting a lawful national 
security intelligence investigation, the deletion of the word "clearly" 
relating to avoidance of an ''unwarranted invasion of personal 
privacy,': and the a~dition of a category allowing ~ithholding_ of 
information whose disclosure "would endanger the hfe or phySical 
safety of law enforcement personnel." , . . 

The conferees wish to make clear that the scope of this excep.twn 
against disclosure of "investigative techniques and procedures" should 
not be interpreted to include routine techniques and procedures al­
ready well know!! to the public, such as ballistics test:s, fingerpri?ting, 
and other scientific tests or commonly known techmques. Nor Is this 
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exemption intended to include records falling witJ:in the scope of 
subsection 552(a) (2) of the Freed~m of I;nformation law, such as 
administrative staff manuals and mstructwns to staff that affect 
a member of the public. , · · 552 

The substitution of the ..term "confidential source m section 
(b) (7) (D) is to make clear that the identity of a P.erso~ other t~an 
a paid informer may be protected if th~ P.erson pro:VIded mformat10n 
under an express assurance of confidentiality or m circumstances fro~ 
which such an assurance could be reasonably inferred. Under thiS 
category, in every case where the investigatory ~C?rdS SO~g~t were 
compiled for law enforcement purposes--either mv1l or cr1mmal m 
nature-the agency can withhold the names, addresses, ':nd other 
information that would reveal the identity of a confidential source 
who furnished the information. However, wh~re the records .are com-·· 
piled by a criminal law enforcement authority, all of. the mf?rma­
tion furnished only by a confidential source may l;le w~thhel~ If .the 
information was compiled in the course of a crimmal mvest1gatl!>n· 
In addition where the records are compiled by an agency cond~ctmg 
a lawful na'tional security intelligenc~ investigation, all of th~ mfor­
mation furnished only by a confidential source may also be withh.eld. 
The conferees intend the term "criminal law enforcement author~ty" 
to be narrowly construed to include t~e. Federal ~ureau o~ Investiga­
tion and similar investigative authonties. L~~ew1se, "na~10nal s~cur­
ity" is to be strictly co;nstrued to ref~~ to n:;1htar;r, ~CUrity, natiOnal 
defense or foreign policy. The term mtelhgence m sect1~m v52 ~b) 
(7) (D)' is intended to apply to positive intelligence-gathe:mg_ activ~­
ties, counter-intelligence act!vities! and backgrou~d secur1ty mvesti­
gations by governmental umts whiCh have. authonty. to condu~t ~uch 
functions. By "an agency" the conferees mtend to m~lude cr1mmal 
law enforcement authorities as well as other agencies. Personnel, 
regulatory and civil enforcement investigation!' are covered by the 
first clause' authorizing withholding of informatwn that. would reveal 
the identity of a confidential source but are not encOI!lPll:ssed by ~he 
second clause authorizing withholding of all confidential mformat10n 
under the specified circumstances. . . . 
· The conferees also wish to make clear that disclosure _of m~ormatw.n 
about a person to that person does not constitute an mvaswn of J:Is 
privacy. Finally, the conferees express a~proval of ~he pre~ent ~usti~e 
Department policy waiving legal exemptiOns for w1thholdmg ~1stor1c 
investigatory records over 15 years old, and they encourage 1ts con­
tinuation. 

SEGREGABLE PORTIONS OF RECORDS 

The Senate amendment contained a provision, not incl.uded in the 
House bill, providing that any reasonably segregable portiOn of a rec­
ord shall be provided to any person requestmg such recor~ after the 
deletion of portions which may be exempted under subsectiOn (b) of 
the Freedom of Information law. 

The conference substitute follows the Senate amendment. 

ANNUAL REPORTS BY AGENCIES 

The House bill provided that each agency submit an annual report, 
on or before March 1 of each calendar year, to the Speaker of the House 
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and the President of the Senate, for referral to the appropriate com­
mittees of the Congress. Such report shall include statistical informa­
tion on the number of agency determinations to withhold information 
requested under the Freedom of Information law; the reasons for 
such withholding; the number of appeals of such adverse determina­
tions with the result and reasons for each; a copy of every rule made 
by the agency in connection with this law; a copy of the agency fee 
schedule with the total amount of fees collected by the agency during 
the year; and other information indicating efforts to properly admin­
ister the Freedom of Information law. 

The Senate amendment contained similar provisions and added two 
requirements not contained in the House bill, ( 1) that each agency re­
port list those officials responsible for each denial of records and the 
numbers of cases in which each participated during the year and (2) 
that the Attorney General also submit a separate annual report on or 
before March 1 of each calendar year listing the number of cases aris­
ing under the Freedom of Information law, the exemption involved 
in each such case, the disposition of the case, and the costs, fees, and 
penalties assessed under the law. The Attorney General's report shall 
also include a descriJ;>tion of ,Justice Department efforts to encourage 
agency compliance with the law. · 

The conference substitute incorporates the major provisions of the 
House bill and two Senate amendments. With respect to the annual 
reporting by each agency of the names and titles or positions of each 
person responsible for the denial of records requested under the Free­
dom of Information law and the number of instances of participation 
for . each, the conferees wish to make clear that such listing include 
those persons responsible for the original determination to deny the 
information requested in each case as well as all other agency employ­
ees or officials who were responsible for determinations at subsequent 
stages in the decision. 

EXPANSION OF AGENCY DEfiNITION 

The House bill extends the applicability of the Freedom of Infor­
mation law. to include any executive department, military department, 
Government corporation, Government-controlled corporation, ~r other 
establishment in the executive branch of Government (indudmg the 
Executive Office of the President), or any independent regulatory 
agency. 

The Senate amendment provided that for purposes of the Freedom 
of Information law the term agency included any agency defined in 
section 551 ( 1) of title 5, United States Code, and in addition included 
the United States Postal Service, the Postal Rate Commission, and 
any other authority of the Government of the United States which is 
a corporation and which receives any appropriated ~nds. 

The conference substitute follows the House bill. The conferees 
state that they intend to include within the definition of "agency" 
those entities encompassed by 5 u.~.c. 551 and other entities il!cl~d­
inf,!: the United States Postal Service, the Postal Rate Commission, 
and government corporations or government-controlled corporations 
now in existence or which may be created in the future. They do not 
intend to include corporations which receive appropriated fUnds but 
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are neither chartered by the Federal (}overnme~t nor contr~lled by it, 
such as the Corporation for Public Broadcastmg. ExpansiOn of t~e 
definition of "agency" in this subsec~ion is inten~e? to b:oaden appli­
cability of the Freedom of Informati?r: ~ct but It IS not 1~ten~ed. that 
the term "agency" be applied to subdiviSIOns, offices or umts withm an 

agency. " . Offi f th With respect to the meaning of the term Exe~utlve . ce o . e 
President" the conferees intend the result reache.d m So'!J'me v. David, 
448 F. 2d. 1067 ( C.A.D.C. 1971). The term is not to be mte~pre:ted as 
including the President's immedia~e pe:rsonal st3;ff or umts .m the 
Executive Office whose sole functiOn 1s to advise and assist the 
President. 

EFFEOI'IVE DATE 

Both the House bill and the Senate amendment provided for an 
effective date of 90 days after the date of enactment of these amend­
ments to the Freedom of Information law. 

The conference substitute adopts the language of the Senate 
amendment. 

CHET HoLI:fiELD, 
WILLIAM S. MooRHEAD, 
JOHN E. Moss, 
BILL ALEXANDER, 
FRANK HoRTON, 
JoHN N. ERLENBORN, 
PAUL McCLOSKEY, 

Managers on the Part of the HO'I.Ule. 
EDWARD KENNEDY, 
PHILIP A. HART, 
BIRCH BAYH, 
QUENTIN N. BURDICK, 
JoHN TuNNEY, 
CHARLES McC. MATHIAs, 

Managers on the Part of the Senate. 
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H. R. 12471 

Rint(Jl~third <tongrrss of tht 1inittd ~tatts of 9mtrica 
AT THE SECOND SESSION 

Begun and held at the City of Washington on Monday, the twenty-first day of January, 
one thousand nine hundred and seventy-four 

an act 
To amend section 552 of title 5, United States Code, known as the Freedom of 

Information Act. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That (a) the fourth 
sentence of section 552 (a) ( 2) of title 5, United States Code, is amended 
to read as follows: "Each agency shall also maintain and make avail­
able for public inspection and copying current indexes providing 
identifying information for the public as to any matter issued, adopted, 
or promulgated after July 4, 1967, and required by this paragraph to 
be made available or published. Each agency shall promptly publish, 
quarterly or more frequently, and distribute (by sale or otherwise) 
copies of each index or supplements thereto unless it determines by 
order published in the Federal Register that the publication would 
be unnecessary and impracticable, in which case the agency shall none­
theless provide copies of such index on request at a cost not to exceed 
the direct cost of duplication.". 

(b) ( 1) Section 552 (a) ( 3) of title 5, United States Code, is amended 
to read as follows : 

"(3) Except with respect to the records made available under para­
graphs (1) and (2) of this subsection, each agency, upon any request 
for records which (A) reasonably describes such records and (B) 
is made in accordance with published rules stating the time, place, 
fees (if any), and procedures to be followed, shall make the records 
promptly available to any person.". - -·-- ··- · - - ·- - ·-··-

(2) Section 552(a) of title 5, United States Code, is amended by 
redesignating paragraph ( 4), and all references thereto, as paragraph 
(5) and by inserting immediately after paragraph (3) the following 
new paragraph : 

" ( 4) (A) In order to carry out the provisions of this section, each 
agency shall promulgate regulations, pursuant to notice and receipt 
of public comment, specifying a uniform schedule of fees applicable 
to all constituent units of such agency. Such fees shall be limited to 
reasonable standard charges for document search and duplication and 
provide for recovery of only the direct costs of such search and dupli­
cation. Documents shall be furnished without charge or at a reduced 
charge where the agency determines that waiver or reduction of the 
fee is in the public interest because furnishing the information can 
be considered as primarily benefiting the general public. 

"(B) On complaint, the district court of the United States in the 
district in which the complainant resides, or has his principal place 
of business, or in which the agency records are situated, or hl the 
District of Columbia, has jurisdiCtion to enjoin the agency from with­
holding agency records and 'to order the production of any agency 
records improperly withheld from the complainant. In such a case 
the court shall determine the matter do novo, and may examine the 
contents of such agency records in camera to determine whether such 
records or any part thereof shall be withheld under any of the exemp­
tions set forth in subsection (b) of this section, and the burden is on 
the agency to sustain its action. 

"(C) Notwithstanding any other provision of law, the defendant 
shall serve an answer or otherwise plead to any complaint made 
under this subsection within thirty days after service upon the 
defendant of the pleading in which such complaint is made, unless the 
court otherwise directs for good cause shown. 

\'·· 
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"(D) Except as to cases the courl considers of greater importance, 
proceedings before the district court, as authorized by this subsection, 
and appeals therefrom, take precedence on the docket over all cases 
and shall be assigned for hearing and trial or for argument at the 
earliest practicable date and expedited in every way. 

" (E) The courl may assess against the United States reasonable 
attorney fees and other litigation costs reasonably incurred in any 
case under this section in which the complainant has substantially 
prevailed. 

"(F) Whenever the courl orders the production of any agency 
records improperly withheld from the complainant and assesses 
against the United States reasonable attorney fees and other litigation 
costs, and the court additionally issues a written finding that the cir­
cumstances surrounding the withholding raise questions whether 
agency personnel acted arbitrarily or capriciously with respect to the 
withholding, the Civil Service Commission shall promptly initiate a 
proceeding to determine whether disciplinary action is warranted 
against the officer or employee who was primarily responsible for the 
withholding. The Commission, after investigation and consideration 
of the evidence submitted, shall submit its findings and recommenda­
tions to the administrative authority of the agency concerned and 
shall send copies of the findings and recommendations to the officer 
or employee or his representative. The administrative authority shall 
take the corrective action that the Commission recommends. 

" (G) In the event of noncompliance with the order of the court, 
the district court may punish for contempt the responsible employee, 
and in the case of a uniformed service, the responsible member.". 

(c) Section 552(a) of title 5, United States Code, is amended by 
adding at the end thereof the following new paragraph: 

"(6) (A) Each agency, upon any request for records made under 
paragraph ( 1) , ( 2) , or ( 3) of this subsection, shall-

"(i) determine within ten days (excepting Saturdays, Sundays, 
and legal public holidays) after the receipt of any such request 
whether to comply with such request and shall immediately notify 
the person making such request of such determination and the 
reasons therefor, and of the right of such person to appeal to the 
head of the agency any adverse determination; and 

"(ii) make a determination with respect to any appeal within 
tw~nrty days (excepting Saturdays, Sundays, and legal pub~ic 
hohdays) after the receipt of such appeal. If on appeal the demal 
of the request for records is in whole or in parl upheld, the agency 
shall notify the person making such request of the provisions 
for judicial review of that determination under paragraph ( 4) 
o:f this subsection. 

"(B) In unusual circumstances as specified in this subparagraph, 
the time limits prescribed in either clause (i) or clause (ii) of sub­
paragraph (A) may be extended by written notice to the person 
making such request setting forth the reasons for such extension and 
the date on which a determination is expected to be dispatched. No such 
notice shall specify a date that would result in an extension for more 
than ten working days. As used in this subparagraph, 'unusual cir­
cumstances' means, but only to the extent reasonably necessary to 
the proper processing of the particular reques~ 

" ( i) the need to search :for and collect the requested records :from 
field facilities or other establishments that are separate from the 
office processing the request; 

"(ii) the need to search for, collect, and appropriately examine 
a voluminous amount of separate and distinct records which are 
demanded in a single request; or 
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"(iii) the need for consultation, which shall be conducted with 
all practicable speed, with another agency having a substantial 
interest in the determination of the request or among two or more 
components of the agency having substantial subject-matter 
interest therein. 

" (C) Any person making a reqyest to any agency for records under 
paragraph (1), (2), or (3) of tlus subsection shall be deemed to have 
exhausted his administrative remedies with respect to such request 
if the agency fails to comply with the applicable time limit provisions 
of this paragraph. If the Government c.an show exceptional circum­
stances exist and that the agency is exercising due diligence in 
responding to the request, the court may retain jurisdiction and allow 
the agency additional time to complete its review of the records. Upon 
any determination by an agency to comply with a request for records, 
the records shall be made promptly available to such person making 
such request. Any notification of denial of any req_uest for records 
under this subsection shall set forth the names and titles or positions 
of each person responsible for the denial of such request.". 

SEc. 2. (a) Section 552(b) (1) of title 5, United St.ates Code, is 
amended to read as follows: 

"(1) (A) specifically authorized under criteria established by 
an Executive order to be kept secret in the interest of national 
defense or foreign policy and (B) are in fact properly classified 
pursuant to such Executive order;". 

(b) Section 552 (b) ( 7) of title 5, United States Code, is amended 
to read as follows : 

"(7) investigatory records compiled for law enforcement pur­
poses, but only to the extent that the produotion of such records 
would (A) interfere with enforcement proceedings, (B) deprive 
a person of a right to a fair trial or an impartial adjudication, 
(C) constitute an unwarranted invasion of personal privacy, (D) 
disclose the identity of. a confidential source and, in the case of 
a record compiled by a criminal law ~enforcemi:mt authority Iii tlie 
course of a criminal investigation, or by an agency conducting a 
lawful national security intelligence investigation, confidential 
information furnished only by the confidential source, (E) dis­
close investigative techniques and procedures, or (F) ·endanger 
the life or physical safety of law enforcement personnel;". 

(c) Section 552 (b) of title 5, United St.ates C<lde, is amended by 
adding at the end the following: ".~:\ny reasonably segregable portion 
of a record shall be provided to any person requesting such record 
after deletion of the portions which are exempt under this subsection.". 

SEc. 3. Section 552 of title 5, United States Code, is amended by 
adding at the end thereof the following new subsections: 

" (d) On or before March 1 of each calendar year, each a~encv shall 
submit a report covering the :!?receding calendar year to the Speaker 
of the House of RepresentatiVes and President of the Senate for 
referral to the appropriate committees of the Congress. The report 
shall include-

" ( 1) the number of determinations made by such agency not 
to comply with requests for records made to such agency under 
subsectiOn (a) and the reasons for each such determination; 

"(2) the number of appeals made by persons under subsection 
(a) {6), the result of such appeals, and the reason for the action 
upon each appeal that results in a denial of information; 

"(3) the names and titles or positions of each person respon­
sible for the denial of records requested under this section, and 
the number of instances of participation for each; 
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" ( 4) the results of each proceeding conducted pursuant to 
subsection (a) (4) (F), includirig a report of the disciplinary 
action taken against the officer or employee who was primarily 
responsible for improperly withholding records or an explanation 
of why disciplinary action was not taken; 

" ( 5) a copy of every rule made by such agency regarding this 
section; 

"(6) a copy of the fee schedule and the total amount of fees 
collected by the agency for making records available under this 
section; and 

"(7) such other information as indicates efforts to administer 
fully this section. 

The Attorney General shall submit an annual report on or before 
March 1 of each calendar year which shall include for the prior 
calendar year a listing of the number of cases arising under this sec­
tion, the exemption involved in each case, the disposition of such case, 
and the cost, fe~ and penalties assessed under subsections (a) (4) 
(E), (F), and (li). Such report shall also include a description of 
the e:ftorts undertaken by the Department of Justice to encourage 
agency compliance with this section. 

"(e) For purposes of this section, the term 'agency' as defined in 
section 551 ( 1) of this title includes any executive department, military 
department, Government corporation, Government controlled corpo­
ration, or other establishment in the executive branch of the Govern­
ment (including the Executive Office of the President), or any 
independent regulatory agency.". · 

SEc. 4. The amendments made by this Act shall take effect on the 
ninetieth day beginning after the date of enactment of this Act. 

Speaker of the House of Representatives. 

Vice PreBident of the United States and 
President of the Senate. 
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AMENDING SECTION 552 OF TITLE 5~ UNITED STATES 
CODE, KNOWN AS THE FREEDOM OF INFORMATION ACT 

MARCH 5, 1974.-Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 

Mr. HoLIFIELD, from the Committee on Government Operations, 
. ' submitted the following · 

REPORT 
[To accompany H.R. 12471] 

The Committee on Government. Operations, to whom was referred 
the bill (H.R. 12471) to amend section· 552 of title 5, United States 
Code, known as the Freedom of Information Act, having considered 
the same, reports favorably thereon without amendment and recom-
mends that the bill do pass. · 

Introduction. 
Committee vote. 

DIVISIONS OF THE REPORT 

Summary and background. 
Discussion: 

Indexes. 
Identifiable records. 
Time limits. 
Attorney fees and court costs. 
Court review: 

In camera review. 
National defense and foreign policy exemption. 

Reports to Congress. 
Definition of "agency." 

Information to Congress. 
Cost estimate. 
Agency views. . · 
Section-by-section analysis. 
Changes in existing law made by the bill, as reported. 
Appendixes: 

Appendix I.-Agency v~ews. 
Append_ix 2.-Text of bdl. 
99-006-7 4-1 . 
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INTRODUCTION 

H.R. 12471 seeks to strengthen the procedural aspeets of the Free­
dom of Information Act bv several amendments whtch clarifv certain 
provisions of the Act, improve its administration, and expedite the 
handling of requests for information from Federal agencies in order to 
contribute to the fuller and faster release of information, which is the 
basic objective of the Act. 

The amendments to section 552(a), title 5, United States Code 
contained in H.R. 12471 seek to overcome certain major deficiencies in 
the administration of the Freedom of Information Act as disclosed by 
investigative 'hearings held in 1972 by the Foreign Operations and 
Government Information Subcommittee. These amendments deal 
with the inadequacy of agency indexes of pertinent information, 
difficulties in procedures required for the requisite identification of 
records, Federal agency delays in responses to for information 
by the public, and the cost burden of litigation in Federal courts to 
persons requesting information. 

An additional amendment to section 552(a) clarifies language in the 
Freedom of Infonnation Act regarding the authority of the courts, as 
part of their de novo determination of the matter, to examine the 
content of record to be exempt from disclomre under any of 
the exemptions in sec n 552(b) of the Act. 

An amendment is made to section 552 (b) (1 )-pertaining to national 
defense and foreign policy matters-in order to bring that exemption 
within the scope of matters subject to in camera review as provided 
under the amended language of section 552(a)(2). The language of the 
other · exemptions would not be amended by this bill. 

H. 1 adds a new subsection (d) to the Act which provides 
a mechanism for strengthenin~ Congressional oversight in the admin­
istration of the Act by requirmg annual reports to House and Senate 
committees. Such reports, required from every agency, would include 
several types of statistical data and other information necessary for 
Congressional oversight. Included,· for instance, are data on denials 
of requests under the Act, administrative appeals of denials, rules 
made, and fee schedules and funds collected for searches and reproduc-
tion of requested information. · 

H.R. 12471 also adds a new subsection (e) to the Act which broadens 
the definition of "agency" for the purposes of the Act. 

CoMl\HT'l'EE VoTE 

The committee considered H.R. 12471 on February 21, 1974, and 
ordered the bill reported by a unanimous voice vote. 

SuMMARY AND BACKGROUND 

This eommittee's coneern with information policies and ractices of 
the execut.ive branch of the Federal Government, has a l history. 
On June 9, 1955, the Special Subcommittee on Government Informa­
tion was created by the late chairman of the Government Operations 

3 

9ommittee, Representative William L. Dawson. In his letter appoint­
mg Representative John E. Moss as chairman of this subcommitt.ee,1 

he observed: 
An informed public makes the difference between mob 

rule and democratic government. If the pertinent and neces­
sary information on go~ernment activities is denied the 
public, the result is a weakening of the democratic :process 
tl.nd the ultimate atrophy of our torm of government. 2 

The chartering letter requested the subcommittee: 
. * · * * to s~udy the operation of the agendes and officials 
tn the executive branch of the Government nt all with 
a view to determining the efficiency and economy such 
operation in the field of information both intragovernmental 
and extragovernmental. 

With this guiding. purpose your Subcommittee will as­
certain the trend in the availability of Government infor­
mation and will scrutinize the infonnation practices of 
executive agencies and officials in the light of their propri­
ety, fitness, and legality. . ... ... . "' 

You will seek practicable solutions for such shortcomings 
and remedies for such derelictions, as you may find and re~ 
port your findings to the full Committee with recommen­
dations for action. 

Over the next decade, the Special Subcommittee on Government 
Inforrl!a.ti(?n an~ it~ succes~or s~andi:ng subcommittees 3 eonducte.d 
extenst,ye mv~!-l~atiye he~nngs mto all aspects ~f Gov~rnment in­
fo:matiOf:l actrvttie~; mvest1gated numerous oomplamts of Information 
Wlthholdmg; complied vast amounts of data; and prepared periodic 
proW'ess repor~s, ~umero_us sub~tantive proposing adminis-
trative and legtsl~bve act1.ons to t_mp~ove efficiency a':ld economy 
of ~!>v~en~ mformatwn. · activtttes, and other publications. In 
additiOn, 1t earned out other related types of oversight function.<; in this 
field. 

In ~958, th~ Co~ess enacted t~e first legisht~ive proposai reported 
by thts,comnnttee ~umed at reducmg the authontv of executive agen­
cies to withhold information (H.R. 2767-P.L. 85-619). This amend-
ment to th~ 1789 "housekee : statute, which gave Federal agencies 
the authonty. to regulate ~herr ·. ess, set up filing syl'!tems, and keep 
~ecords, provtded that this authontv "does not authorize withholding 
1nformat10n from the public or limiting the availability of records to 
the public." 4 • 

Extensive investigative and legislative beatings by the subcom~ 
mittee over the next eight years resulted in the enactment of P.L. 
89-487-the Freedom of Information Act of 1966-which beeame 

Dante B. FllSCtlll and Clare E. Holtman. 
Special SubOOmmittee 
r 7, 19611, part 1, p. a. 

Mr. ~ (chairman); 
m1ttee: Mr. MaJ:t1 

of the former Special Government Informa,.. 
tion Subcommittee and part of the url!ldlctlon of the former Foreign Operations and Monetarv Atfail'l! Sub­
committee. (Representatlv>! William 8. Moorhead became subcommittee chalnnan at the ooginnlng of the 
!J2d Congress.} 

• PreviOusly, 5 U.S. Code, Soc. Tl; now eodilled as section 301, title 5, U.S. Code. 
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effective on July 4, 1967. As originally enaqted, it was in the form of 
an amendment to section 3 ("Public Information") of theAdministra­
tive Procedure Act of 1946. 5 This milestone law guarantees the right 
of persons to know.about th~ business o~ their ~overnment. Subje?t 
to nine categories of .exemptiOns, whose mvoca.twn m most .cases. IS 
optional the law provides that anyone mav obtam reasonably Identifi­
able rec~rds or other information from .. Federal agencies. Decisions 
by Government officials to withhold may be ch1~1lenge~ in. Federal 
court and in such cases .the burden of proof for Withholdmg 1s placed 
on the Government.·· Also, the 1966 Act broadened the scope of the 
types of materials pre~ously required .t'? be :available under the 
originallangU:age of sectwn 3 of the Admimstrative Procedure Act. 

In 1967 the Foreign Operations and Government Information 
Subcommittee undertook, as part of its general bvetsight responsi­
bility, review of th~ Act's. implem~ntation and. ~dministration .. In 
May 1968, a ?ommittee .prm~ was Issued, com,Pilmg and ·anaJyzl?g 
the implementmg regulatiOns Issued by the vanous Federal agencies 
pursuant to the new law. 6 

. . , . · 

During the summer of 1971, th.e subco?l?litte~ began the ~st com­
prehensive stud;y: of. Fede~al agencies' ~drtnms~ratltln of the A~t m prep­
aration for pubhc mvestigatory heanngs. which took place m ¥arch 
and Apri.l of 1972.7 Fourteen days ~f h~anngs were held ap.d t~trmony 
was received from more than 50 Witnesses. Included were spokesmen 
forth~ Federal agencies a:nd tl~e wedia, attorney~ ~aving direc,t ¢xper­
ience m Freedom of InformatiOn cases, academicians, spo~ef'>:ro~n for 
interested organizations, and .other informed persons. Govern~1ent 
witnesses included representatives from the Departments of Justice, 
Defense State, Transportation, Health, Education; and 'Welf>are, 
.Agrioulture; Treasury\· Interior, Labor, and Housing and· ·Urban 
Development. Also., there were. witnesses frol!l.the Ifi:ternal ~ey~!J:Ue 
Sernoo, Environmental ProtectiOn Agency, Civll.Se.rviCe Cornmtssl'on, 
Selective Service System, Feder.al Power Commisswn.,Federal' Com­
munications Commission, Federa~ lfrf!'de Commission, Navy, .Air 
Force, and Army, and the AJmmtstratlve Conference of tihe · Urhted 
States. . · · .. · 

On September 20, 1972, this committee issued .a unanimo.usly. ap­
proved investig9;tive report based on ~hese heanngs.s· It oontamed 
findings, concluswns, and recom~endatwns to s~rengthen_·~~··opera~ 
tion of the• Freedom of InformatiOn Act. A senes uf admmtst'Pative 
recommendations to. Federal. agencies urged correctibn ·of certain· de­
ficiencies in their day-to-day operation. The report also set forth a 
list of specific legislative objectives to improve .the administration of 
the Act. They deal with problem areas that could not· be adequately 
remedied by administrative action. 

The administrative recommendations were .subsequently trans­
mitted to each .Federal department and agency_ head. 'Formal re­
sponses to the ·s~bcommittee indicate t~at ~any ~f t~em have been 
implemented. Bills to carry out the legislative obJectives were sub-

~ ; , " . '. . 
• Codified~'' section 552 ·title 5, United. States Code by the subs,equent enaetnierit of P.L. go..:23, 
''"Freedom'o( lnformati;,n Act (Compilation and Analysis '!f Depattm~nta! Regulations-Implementing 

5 U:S.Q, 51i2),". Committee Print, House Govern!ll~nt OperatioJ?S Comm1~te_e •. N'!vember. 1968. ~14 pp. ·, 
' 1 Hearings, ''U.S. Government-Information l>_olimes and Pr~~tices.-c-Adnnmstr_at!on and Operati,on of the 
Freedom of Information Act," Foreign Operations and Govern:ment InformatiOn Sabconunittee, House 
Goverririu)nt Onerations Committee, March mid-April, 1972, parts 4;·5,: and"!t·. . .· •. · ··· ·. . · ·, ri. Rept. U2~Hiu, "Administration of the Freedom of Information Act," House Government Operations 
Committee. 

5 

sequently .introduced by Subcommittee Chairman Moorhead, with 
47 co-sponsors, Similar measures were introduced by. the ranking 
Republican members of the full committee and the subcommittee, 
Mr. Horton and Mr. Erlenborn, respectively, with 27 additional 
co-sponsors. • 

Legislative hearings were held by the Foreign Operations and 
Government Information Subcommittee on H.R. 5425 and H.R. 4960 
on May 2, 7, 8, 10, and 16, 1973. The administration's position on 
the legisltJtion was presented by the Justice and Defense Depart­
ments. Other executive branch witnesses invited to testify declined 
and deferred to the Justice Department. Testimony and written state­
ments on .the bills were presented by Members of Congress, repr.esen­
tatiYes of the news media, the Chairman of the Administrative Con­
ference of the United States, the chairman of the Administrative Law 
Section, American Bar Association, and other witnesses. · 

The Foreign Operations and Government Information Subcom­
mittee adopted a number of amendments to H.R. 5425. Several were 
suggested by Government and outside witnesses during the hearings. 
The resulting measure was reintroduced as H.R. 12471. 

DISCUSSION 

This bill seeks to reach the goal of more efficient, prompt, and full 
disclosure of information by effecting changes in ina.jor areas dis­
cussed below: Indexes, identifiable records, time limits, attorney fees, 
court costs, court review, reports to Congress, and the definition of 
"agency." 

INDEXES 

The first a.rea of change deals with the relationship of the agencies 
to the public. The amendment is designed to produce wider avail­
ability of Federal agency indexes which list specific types of informa­
tion available such as: Final opinions and orders made in the adjudi­
cation of cases, statements of policy not published in the Federal 
Register, and administrative staff manuals. 

This amendment does not envision the necessity for bound .and 
printed indexes by every agency, recognizing that there has been 
little public demand for the indexes of many agencies. However, it 
would require that such indexes ·be readily available for public access 
in a usable and concise form suitable for distribution to requestors. 
Any agency index in brochure fo~m avap-able for distribution would 
be an appropriate way to meet this reqmrement. 

The Committee recognizes that some agency indexes are now 
published by commercial firms. Such publications would also be able 
to satisfy the requirement of this proposed amendment. · ' 

Concurrent with the additional obligation to publish and distribute 
such indexes if! a series of amendments requiring expedited considera­
tion of requests for information by the public. 

IDENTIFIABLE RECORDS 

Section (1) (b) of the bill is designed to insure that a requirement 
for a specific title or file number cannot be the olliy requirement of an 
agency for the identification of documents. A "description" of a 
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requested document would be sufficient if it enabled a professional 
employee of the agency who was familiar with the subject area of the 
request to locate the record with a reasonable amount of effort. 

TIME LIMITS 

As the subcommittee's hearings clearly demonstrated, information 
is often useful only if it is timely. Thus, exc.essive ~elay ~y the agency 
in its response is often tantamount t? demal. It IS the ~nten.t .of th1s 
bill that the ·affected agencies be requrred to respond to mqmnes and 
administrative aJ?peals within specific time ~imits. The testi~ony .a!so 
indicated the abil1ty of some Federal agenmes to respo~4 to mqmnes 
within the time specified in the bill-ten days for ongmal requests 
and twenty days for administrative appeals of denials. . . 

It is recognized however, that there may be exceptwnal circum­
stances where the ~equested informatio? is stored in a remote locatio~ 
outside the country and can?ot be r~tneved by .the agency for ~~ami­
nation within the 10-day time perwd even With the most diligent 
effort. In such ·unusual cases, the committee expects that the requestor 
will accept the good faith assurances of the agency that the inform!1-
tion requested will be retrieved and the request Itself acted upon m 
the most expeditious manner possible. · 

It is thus the intent of tlus provision that the agency have a suffi­
cient flexibility which will enable it to meet its requirement in an 
orderly and efficient manner. · 

Though the subcommittee heard reports of efforts by district courts 
to docket freedom of information complaints in an expeditious manner, 
it was foun<l that the defendant Federal agencies as a general rule ' 
were slow in filing responses to complaints, thus inhibiting the rapid 
disposition of freedom of ¥o~ati?nsuits. 

Under the amendments m this bill, the defendant agency would be 
required to respond to complaints within 20 days-the same ti.m.e 
limits specified for private litigants under the Federal Rules .. of. C'ivll 
Procedure rather than the present 60-day time period for Federal 
agency re~ponse specified in the Feder11;l Ru~es. of Civil Proce~ure. 
Failure to meet the new mandatory time hm1ts would constitute 
exhaustion of remedies, permitting court review. . 

The committee believes that shorter mandatory response tnne need 
not be a burden on the agencies. Under procedures established by the 
Justice Department, all agencies presently are to consult with the 
Department's Office of Legal Counsel prior to a final denial of a 
request which mi~ht result in litigation.9 This consultation takes the 
form of an analysts of the legal and policy im1~lications i~vo!~ed ~n a 
prospective denial. Accordingly, should a demal result m ht1gatwn, 
the defendant agency and the Department of Justice should already 
know the basis of their defense, and the necessity for a 60-day response 
period is lessened thereby. 

ATTORNEY FEES AND COURT COSTS 

Together with expedition of litigation, the bill provides for a 
recovery of attorney fees and costs at the discretion of the courts. The 
allowance of a reasonable attorney's fee out of Government funds to 

• See 38 F.R.l9123 (July 18, 1973); codified as 28 CFR 50.9. 
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prevailing parties in litigation has been considered desirable when the 
suit advances a strong congressional policy. Similar provisions have 
been recognized in legislation in the past.10 

COURT REVIEW 

Although the present Freedom of Information Act requires de novo 
determination of agency actions by the Federal courts, the language is 
ambiguous as to the extent to which courts may engage in in camera 
inspection of withheld records. 

A recent Supreme Court decision held that under the present 
language of the Act, the content of documents withheld under section 
552(b)(l)-pertaining to national defense or foreign policy informa­
tion-is not reviewable by the courts under the de novo requirement in 
section 552(a)(3).11 The Court decided that the limit of judicial 
inquiry is the deternilnation whether or not the information was, in 
fact, marked with a classification under specific requirements of an 
Executive order, and that this determination was satisfied by an 
affidavit from the agency controlling the information. In camera inspec­
tion of the documents by the Court to determine if the inf()rmation 
actually falls within the criteria of the Executive order was specifically 
rejected by the Court in its interpretation of section 552(b)(l) of the 
Act. However, in his concurring opinion in the Mink case, Mr. Justice 
Stewart invited Congress to clarify its intent in this regard.12 

Two amendments to the Act included in this bill are aimed at in­
creasing the authority of the courts to engage in a full review of agency 
action with respect to information classified by the Department of 
Defense and other agencies under Executive order authority. 
In camera review 

The first of these amendments would insert an additional clause 
in section 552(a)(3)· to make it clear that court review may include 
examination of the contents of any agency records in camera to 
determine if such records or any part thereof shall be withheld under 
any of the exemptions set forth in section [552(b). This language 
authorizes the court to go behind the·official notice of classification 
and examine the contents of the records themselves. 
National defense and foreign policy exemption 

The second amendment aimed at court review is a rewording of 
section 552(b) (1) to provide that the exemption for information in­
volving national defense or foreign policy will pertain to records which 
are "authorized under the criteria established by an Executive order 
to be kept secret in the interest of the national defense or foreign 
policy." The change from the language pertaining to information"re­
quired" to be classified by Executive order to ill:formation which is 
"authorized" to be classified under the "criteria" of an Executive order 
means that the court, if it chooses to undertake review of a classifica­
tion deternilnation, including examination of the records in camera, 
may look at the reasonableness or propriety of the determination to 
classify the records under the terms of the Executive order. 

10 See Civil Rights Act of 1964, title II: 42 U.S.C. sec. 2000a-3(b); Civil Rights Act of 1964, title VII: 42 
U.S. C. sec. 2000e-5(k); Education Amendments of 1972, P.L. 93-318, title VII, "Emergency School Aid 
Act," sec. 718 (20 u.s. c. soo. 1617). 

11 Environmental Protection Agency et al. v. Patsy T. Mink et al., 410 U.S. 73 (1973). 
12 Ibid., at p. 94. 
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Even with the broader language of these amendments as they apply 
to exemption (b)(l), information may still be protected under the 
exemption of 552(b)(3): "specifically exempted from disclosure by 
statute." This would be the case; for example, with the Atomic 
Energy Act of 1954, as amended. It features the "born classified" 
concept. This means that there is no administrative discretion to 
classify, if information is defined as "restricted data" under that Act 
but only to declassify such data. . · ' 

The in camera provision is permissive and not mandatory. It is the 
intent of the.committee that each court be free to employ whatever 
means it finds necessary to discharge its responsibillties. 

REPORTS TO CONGRESS 

A new provision is added to the Freedom of Information Act 
setting forth requirements for annual reports by the affected agencie~ 
to the Committees on Government Operations· of the House. and 
Senate, and to the Senate Judiciary Committee, which has jurisdiction 
over the Freedom of Information Act. 

These annual reports . should detail the information. necessarv 
for ·adequate Congres.'>ional oversight of freedom of information 
activities. They would also include the number of each agency's 
determinations to deny information, the number of appeals, the action 
on appeals with the reasons for each determination, and a copy of all 
rules and regulations affecting this section. Also to be included .is a 
statement of fees collected under this section, plus other matter re­
garding information activities indicative of the agency's efforts under 
this Act. · 

DEFINITION OF 11AGENCY" 

For the purposes of this section, the definition of "agency" has been 
expanded to include those entities which may not be considered 
agencies under section 551(1) of title 5, U.S. Code, but which perform 
governmental functions and control information of interest to the 
public. The bill expands the definition of "agency" for purposes of 
section 552, title 5, United States Code. Its effect is to insure inclusion 
under the Act of Government corporations, Government controlled 
corporations, or other esta~lishments within the executive branch, 
such as the U.S. Postal Serv1ce. · 

The term "establishment in the Executive Office of the President," 
as used in this amendment, means such functional entities as the Office 
of Telecommunications Policy, the Office of Management and Bridget, 
the Council of Economic Advisers, the National Security Council, 
the Federal Property Council, and other similar establishments which 
have been or may in the future be created by Congress through 
statute or by Executive order. . .· 

The term "Government corporation," as used in this subsection, 
would include a corporation that is a wholly Government-owned enter­
prise, established by Congress through statute, such as the St. Law­
rence Seaway Development Corporation, the Federal Crop Insurance 
Corporation (FCIC), the Tennessee Valley Authority (TVA), and 
the Inter-American Foundation. 

The term "Government controlled corporation," as used in this 
subsection, would include a corporation which is not owned by the 

Federal Government, such as .the National Railroad Passenger Cor­
poration (Amtrak) and the Corporation for Public Broadcasting 
(CPB). 

INFORMATION TO CONGRESS 

As stated above, the purpose of these amendments to section 552 is 
to facilitate increased availability of information to the public. In no 
sen~e s~?uld a~y of the. amendments be interprete~ as affecting the 
ava1labil1ty of mformatwn t~ Congress under seetwn 552(c), since 
H.R. 12471 makes no change m that subsection. 

That this bill amends subsections (a) and (b), but not (c), of section 
552 should in no way be construed as approval by this committee of 
the Justice Department's or any other agency's regulations or practices 
of \vithholding information from Congress. (See, for example, H. Rept. 
92-1333, pp. 30-42.) 

CosT EsTIMATE 

In accordance with rule XIII, clause 7 of the Rules of the House 
of Representatives, th.e committee finds. with respect to fiscal year 
1974 and each of the five fiscal years following that potential costs 
di_re~tly attributa?le to this bill should, fo~ the most part, be absorbed 
Within the operatmg budgets of the agenCles. -

This legislation merely revises information procedures under the 
Freedom of Information Act but does not create costly new adminis­
trative functions. 'l'hus, activities required by this bill should be 
carried out by ~~deral agencie.s with existin~ staff, so that significant 
amounts of add1twnal funds \Vill not be requrred. It may be necessary, 
however, for some agencies to reassign personnel, shift administrative 
responsibilities, or otherwise restructure certain offices to achieve a 
higher level of efficiency. 

In accordance with section 483a of title 31, U.S. Code and Office of 
Management and Budget Circular A-25, user fees are applicable to 
requests for information and may be assessed forfroduction of copies 
and time spent by agency employees in search o requested informa­
tio~. ~ency regulations currently pro~ide for such fees, and this 
legislatiOn does not change the status of those existing provisions. 

The possible a.ssessment of attorney fees and court costs authorized 
under section (l)(e) of this billis at the discretion of the court. The 
cost to the Government of such assessments must depend upon the 
amount of litigation, the character of the litigants, the issues in­
volved, and action of the courts. While no precise estimate of such 
possible assessments can be made in view of these variables, a subcom­
mittee staff investigation has indicated that a typical freedom of 
information case requires about 40 hours of billable time, including 
initial conference, preparation of pleadings and briefs, and court 
arguments. At an average rate of $35 per hour, it is estimated that 
fees in the amount of $1,400 per case would not be unreasonable. 
. The provision added by this bill to subsection 552(a) of the Act, 
requiring that such agency indexes be published and distributed 
should not represent an appreciable added cost to the Govemment. 
Present commercial publications will be able to meet this requirement 
for some agencies, and those agencies having to develop in-house 
publications can, by the provisions of the bill, sell the indexes at prices 
consistent with cost recovery. 

H.R. 876--2 
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Although expenditures for these purposes may be minimal, the 
committee estimates that additional costs that may be required by 
this legislation should not exceed $50,000 in fiscal year 1974 and 
$100,000 for each of the succeeding five fiscal years. 

AGENCY VIEWS 

Witnesses representing the Departments of Defense and Justice 
who testified at the subcommittee's hearings on Freedom of Informa­
tion Act amendments contained in the original bills (H.R. 5425 and 
H.R. 4960) uniformly opposed virtually every propo::>al to strengthen 
and clarify the present law, just as Federal agency witnesses had 
opposed the legislation which created the Freedom of Information 
Act during subcommittee hearings almost a decade earlier. 

The views of those departments on H.R. 12471 are set forth in 
letters to the committee included in appendix 1. 

SECTION-BY-SECTION ANALYSIS 

Section (1) (a) amends section 552(a) (2) of the Freedom of Informa­
tion Act by adding a provision that the presently required indexes be 
promptly published and distributed by sale or otherwise. 

Section (1) (b) substitutes for the term "identifiable records" a 
new requirement that a request be one which "reasonably describes" 
the records requested. 

Section (1) (c) sets definitive time limits for agency action on 
original requests and on appeals. A limit of 10 working days is set for 
a determination on original requests, and a limit of 20 days is set for a 
determination on appeals. In the case of a determination to deny an 
original request, the denial niust include the reasons therefor and 
notice of the right of appeal. 

This section also states that failure to meet the specified time 
limitations constitutes an exhaustion of administrative remedies by 
the requestor. 

Section (1) (d) clarifies the requirement for de novo court determina­
tion under the Freedom of Information Act by stating that the court 
may conduct an in camera investigation of any record withheld from 
disclosure by an agency under any of the exemptions in section 552(b). 

Section (1) (e) provides that the United States agency or officer 
against whom a Freedom of Information Act complamt is filed must 
respond within 20 days. This response need not necessarily be affirma­
tive in nature; it may be a motion other than an answer. 

This is in furtherance of the policy in the original Act for expediting 
action by giving cases under the Act precedence on the court docket. 

Section (1) (e) also allows the assessment of attorney fees and costs 
against the agency on behalf of a litigant. The assessment of fees and 
costs is at the option of the court. 

Section 2 amends section 552(b)(l) to provide that the exemption 
for information involving national defense or foreign policy will per­
tain to records which are "authorized under the criteria established 
by an Executive order to be kept secret in the interest of the national 
defense or foreign policy." The intent is that the court may look at the 
reasonableness or propriety of the determination to classify the records 
under the terms of the Executive order. 

I 
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Section 3 adds a new provision to the Act requiring a range of in­
formation in annual reports to specified committees of Congre.s~. 

Another provision in sectim; 3 of the. bill expaJ?-ds the defimt10n of 
"agency" for purposes of section 552, tit_le 5, Umted Stat!:)s Code, to 
insure inclusion of Government corporatiOns, Government controlled 
corporations, or other establishments within the ~xecutive branch: 

Section 4 provides that these amendments will become effectiVe 
90 days after enactment of the bill. 

CHANGES IN ExiSTING LAw MADE BY THE BILL, As REPORTED 

In compliance with clause 3 of rule XIII of the Rules of t~e House 
of Representatives, changes in existing law made by the bill,. as r~­
ported, are shown as follows (existing la~ pr?pose~ t? b~ omit~e~ IS 
enclosed in black brackets, new matter IS prmted m Itahcs, existmg 
law in which no change is proposed is shown in roman) : 

TITLE 5, UNITED STATES CODE 

* * * * * * * 

CHAPTER 5-ADMINISTRATIVE PROCEDURE 

* * * * * * * 

SUBCHAPTER II-ADMINISTRATIVE PROCEDURE 

* * * * * * * 
§ 552. Public information; agency rules, opinions, orders, records, 

and proceedings 
(a) Each agency shall make available to the public information as 

follows: · 
· (1) Each agency shall sepa.rately state and currently publish in 

the Federal Register for the guidance of the public-
(A) descriptions of its cen~ral and field organizatio?- and 

the established places at whwh, the employees (and m the 
case of a uniformed service, the members) from whom, and 
the methods whereby, the public may obtain information, 
make submittals or requests, or obtain decisions; 

(B) statements of the general course an.d met~od b~ which 
its functions are channeled and determmed, mcludmg the 
nature and requirements of all formal and informal proce­
dures available; 

(C) rules of procedure, descriptions of forms available or 
the places at which forms may be obtained, and instructio~s 
as to the scope and contents of all papers, reports, or exami­
nations; 

(D) substantive rules of general applicability. adopt.ed as 
authorized by law, and statements of general pohcy or mter­
pretations of general applicability formulated and adopted 
by the agency; and 

(E) each amendment, revision, or repeal of the foregoing. 
Except to the extent that a person has actual and timely notice of 
the terms thereof, a person may not in any manner be required to 
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resort to, or be adversely affected by, a matter required to be pub­
lished in the Federal Register and not so published. For the pur­
pose of this paragraph, matter reasonably available to the class of 
persons affected thereby is deemed published in the Federal Regis­
ter when incorporated by reference therein with the approval of 
the Director of the Federal Register. 

(2) Each agency, in accordance with published rules, shall make 
available for public inspection and copying-

(A) final opinions, including· concurring and dissenting 
opinions, as well as orders, made in the adjudication of cases; 

(B) those statements of policy and interpretations which 
have been adopted by the agency and are not published in the 
Federal Register; and 

(C) administrative staff manuals and instructions to staff 
that affect a member of the public; 

unless the materials are promptly published and copies offer~d for 
sale. To the extent required to prevent a clearly unwarranted in­
vasion of personal privacy, an agency may delete identifying de­
tails when it makes available or publishes an opinion, statement of 
policy, interpretation, or staff manual or instruction. However, in 
each case the justification for the deletion shall be explained fully 
in writing. Each agency also shall maintain [and make available 
for public inspection and copying], promptly publish, and dis­
tribute (by sale or otherwise) copies of a current index providing 
identifying information for the public as to any matter issued, 
adopted, or promulgated after July 4, 1967, and required by this 
paragraph to be made available or published. A final order, opin­
ion, statement of policy, interpretation, or staff manual or instruc­
tion that affects a member of the public may be relied on, used, 
or cited as precedent by an agency against a party other than 
an agency only if- . 

(i) it has been indexed and either made available or pub-
lished as provided by this paragraph; or · 

(ii) the party has actual and ~imely notice of the . terms 
thereof. 

(3) Except with respe.ct to the records made available under 
paragraphs (I) and (2) of this subsection, each agency, [on 
request for identifiable records made in accordance with published 
rules stating the time, place, fees to the extent authorized by 
statute, and procedure to be followed,] upon any request for 
records wkich (A) reasonably describes such records, and (B) is 
made in accordance with published rules stating the time, place, fees 
to the extent authorized by statute, and procedure to be followed, 
shall make the records promptly available to. any person. On 
complaint, the district court of the United States in the district 
in which the complainant resides, or has his principal place of 
business, or in which the agency records are situated, has juris­
diction to enjoin the agency from withholding agency records 
and to order the production of any agency records improperly 
withheld from the complainant. In such a case the court shall 
determine the matter de novo, and may examine the contents of 
any agency records in camera to determine whether such records or 
any part thereof shall be withheld under any of the exemptions set 
forth in subsection (b), and the burden is on the agency to sustain 
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its action. In the event of noncompliance with the order of the 
court, the district court m~y punish for contempt the responsible 
employee, and in the case of a uniformed service, the responsible 
member. Except as to causes the court considers of greater 
importance, proceedings .before the district court, as authorized 
by this paragraph, take precedence on the docket ov~r all other 
causes and shall be assigned for hearing and trial at the earliest 
practicable date and expedited in every way. Notwithstanding 
any other p_rovision of law, the f!nited States or the officer or agency 
thereof aga~nst whom the complamt was filed shall serve a responsive 
pleading to any complaint made under this paragraph within 
twenty days after the service 11pon the United States attorney of the 
pleading in which such complaint is made, unless the court otherwise 
dire~ts for ·good cause shown. The court may assess against the 
Umted States reasonable attorney fees and other litigation costs 
reasonably incurred in any case under this section in which the 
United States or an officer or agency thereof, as litigant, has not 
prevailed. 

(4) Each agency having more than one member shall maintain 
and make available for public inspection a record of the final votes 
of each member in every agency proceeding. 

(5) Each agency, upon receipt of any request for records made 
under this subsection, shall-

(A) determin_e wit~in ten days (excepting Saturdays, Sundays, 
and legal pubhc holidays) after the date of such receipt whether 
to comply with the request and shall immediately notify the 
person making the request of such determination and the 
reasons therefor, and of the right of such person to appeal to 
the head of the agency any adverse determination; and 

(B) make a determination with respect to such appeal within 
twenty days (excepting Saturdays, Sundays, and legal public 
holidays) after the date of receipt of such appeal. 

Any person making a reqtt.est to an agency for records under this 
subsection shall be deemed to have exhausted his administrative 
remedies with respect to such request if the agency .fails to comply 
with subparagraph (A) or (B) of this paragraph. Upon any deter­
mination by an agency to comply with a req11est for records. the 
records shall be made promptly available to the person mahng 'such 
req11est. 

(b) This section does not apply to matters that are-
(1) [specifically required by] authorized 1mder criteria estab­

lished by an Executive order to be kept secret in the interest of 
the national defense or foreign policy; 

(2) related solely to the internal personnel rules and practices 
of an agency; 

(3) specifically exempted from disclosure by statute; 
(4) trade secrets and ,commercial or financial information ob­

tained from a person and privileged or confidential; 
(5) inter-agency or intra-agency memorandums or letters which 

would not be available by law to a party other than an agency in 
litigation with the agency; 

(6) personnel and medical files and similar files the disclosure 
of wh1ch would constitute a clearly unwarranted invasion of 
personal privacy; 
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(7) investigatory files compiled for law enforcement purposes 
except to the ext.ent avttilable by law to a party other than an 
agency; . · ·· n 

(8) contained in or related to exammat10n, operatmg, or co -
dition reports prepared by, on b~half of, or f<?r. the use of ~n 
agency responsible for the regulatwn or supems1on of financtal 
institutions; or . . d · 1 d 

(9) geological a;nd geophysical mformatwn and ata, me u -
ing maps, concernmg wells. . . 

(c) This se·ction does not authorize withholding of mforma~10n or 
limit the availability of records to. the public, !lxcept ~ spec1~call! 
stated in this section. This section 1s not authonty to Withhold mfoi-
mation from Congress. .· hall b 

(d) On or before March 1 of ~ach calertd(J;r year, each agency s su .-
mit a report covering the precedtng calendar year, to the Commtttee ~n Gov­
ernment Operations of the House of Representatwes afl:d. the C(Yffl;m'l.ttee on 
Government Operations and the Cammtttee on the Judwtary of the Senate. 
The report shall -include- . h t t 

( 1) the number of determinatwns made by sue agency no· bo 
com ly with req,tetts for record,s made tO such . age:Tfcy under 8U -

sectfon (a) and the reasom for each s11ch determ~natwn; . 
(2) the number of appeals made by !erson,'l nnder subsect~on 

(a) (5)(B), the result of s1tch a1!peals, a:• the. reason for the actwn 
·u on each appeal that restdts '!.n a demal of ~nformat~on; . . 

p(3) a copy of every rule made by '8uch agency regard~ng thts 
section· · d 

( 1.) ~copy of the fee schedule and the total amount ?f fees .collecte 
by 1he dgtM'j for making. record~ aVfLila.ble under th'bS s.ec~wn; and 

(6) stwh other iriformatwn as tndwates efforts to adm~m.ster fully 

this section. h · · z f " th · 
(e) Notwithstanding section l551(1) oft ~s t1.! e, or purposes o.f. ts 
( the term "agency" means (l;Y/.Y exemtbve department, m~ltt!Lry 

de~~7:ne~d, Gover-nment corporation, Government c~ntrolled coryorah?n, 
or other establishment in the executive b1·anch of the Government ( ~ncludtng 
the Execntive Office of the Pres-ident), or any independent regulatory 
lL(Jency. 

* * * * * * * 

APPENDIXES 

APPENDIX 1.-AGENCY VIEWS 

DEPARTMENT oF JusTICE, 
fVashiwJfiJn, D.C., February 20, 1971,.. 

Hon. CHET HoLIFIELD, 
Chairman, Committee on Government Operations, 
House of Representati11es, Washington, D.C. 

DEAR MR. CHAIRMAN: This is in response to your request for the 
views of the Department of Justice on H.R. 12471, a bill "To amend 
section 552 of t1tle 5, United States Code, known as the Freedom of 
Information Act." 

H.R. 12471 is designed to improve the administrative procedures 
for handling requests by the public under the Freedom of Information 
Act for access to govemment documents, sets rigid time limits upon 
the cies for responding to information requests, shortens substan-
tiall e time for the government to file its pleadings in Information 
Act suits, and authorizes the award of att.orneys' fees to successful 
plaintiffs in such suits. In addition, each agency is required to submit 
an annual report to Congress evaluating its performance in adminis­
tering the Act and "agency" is defined to include the Executive Office 
of the President. 

Department spokesmen have repeatedly agreed that administrative 
compliance with the Act's present provisions needs improvement. It is 
our view, however, that· H.R. 12471 as now drafted is far too inflexible 
in application to be significant use in solving many of these admin­
istrative problems. Equally important, certain aspects of the bill 
present serious questions of constitutionality. Before tuming to our 
specific objections, detailed below, we believe it is also important to 
note that our Department ha.s rP..cently initiated a comprehensive study 
of ways to improve administrative compliance with the Act. One of the 
principal purposes of the study is to analyze the costs of implementing 
the various methods suggested for improving administration. At the 
present time, concrete cost evaluations do not exist and only the 
rou~hest estirnates of the varying cost factors can be made. 

Smce results of the study, from which constructive and concrete 
proposals can be developed, are expected next year, the Department 
of Justice suggests dela of extensive amendment of the Act until that 
evaluation is comple At that time, we would be in a better position 
to advise on the feasibility, cost, and desirability of proposals 
to amend ct. 

Apart from these general observations on the utility of enacting 
legislation such as H.R. 12471 at this time, the Department has the 
following specific comments and recommendations conceming the 
provisions of the bill. 

(15) 
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1. Section 1 (a) of H.R. 12471 would amend the indexing provisions 
in subsection (a) (2) of the Act. This provision now requires every 
agency to maintain and make available for public inspection and copy­
ing indexes of those documents having precedential significance. The 
proposed amendment would go further and compel all agencies to 
publish and distribute such indexes. We believe that imposition of this 
requirement on a government-wide basis would be .undulv expensive 
and essentially unnecessary. v 

Under the existing inde'xing scheme, persons who ask to use the 
indexes are permitted to do so. However, a large segment of the public 
may never have the interest or the need to use them. Thus, the 
considerable expense of preparing for publication, publishing, and 
keeping current indexes that are not oriented to a demonstrated public 
need would be unjustified. Even where an index does meet a need, such 
as a card catalogue in a library, it does not appear that the expense of 
publishing would be warranted. 

In these cases, it is generally more practical, economical, and satis­
factory to the outside person seeking information to give him direct 
personal assistance that fits his existing knowledge and information, 
rather than referring him to some index which may be largely incom­
prehensible because it was compiled by specialists for their own use, 
or to tell him to buy a published index. Moreover, private concerns 
publish agency materials and indexes in substantial quantities. For 
example, Commerce Clearing House and Prentice-Hall publish fully 
indexed tax services. To require the government to index and publish 
the same material would be an inefficient and expensive duplication of 
function. 

In thi"l r~spect, two additional points warrant discussion. First, 
compliance w1th this provision will in all likelihood require agencies 
to hire indexing specialists not only to index the voluminous existing 
records, but also to establish indexing systems for futur.e use. All of 
this will cost the taxpayers money. Second, before the indexing 
process can begin it is essential that agencies know exactly the types 
of records the Act requires to be indexed. A number of recent court 
decisions have thrown this whole area of indexing into great confusion. 

We recommend that this amendment not be adopted until .an 
affected agencies have had an opportunity to determine its probable 
impact on their staffs and budgets in relation to estimated public 
benefits, or until possible alternative devices which may be more 
effective, simpler to use, more easily kept up-to-date and less costly 
have been considered. 

2. Section 1 (b) of the bill would amend Subsection a(3) of the Act 
so that, requests for records would no longer have to be "for identifiable 
records," requiring instead that a request for records "reasonably 
describes such records." We view this change to be essentially a 
matter of semantics and thus unnecessary. The Senate Report in 
explaining the use of the term "identifiable" in the present Act, stated: 
"records must be identifiable by the person requestmg them, i.e., a rea­
sonable description enabling the Government employee to locate the 
requested records." 

Because it does alter the wording of the statute, this amendment 
might lead to confusion as well as to unwarranted withholding of 
requested records .. An unsympathetic official might reject a request 
which would have to be processed today, on the new ground that the 

17 

request is not reasonably descriptive. Also, this amendment could 
subject agencies to severe'harassment, as where a requester adequately 
described the Patent Office records he sought, but his request was for 
about 5 million records scattered through over 3 million files. A court, 
presumably unable to accept. anything so unreasonable, held that the 
request was not for "ident.ifiaole records." Irons v. Schuyler, 465 F. 2d 
608 (D.O. Oir. 1972). Accordingly, we conclude that this change 
would not be desirable at this time. 

3. Section I (c) of the bill would amend the Act by imposing time 
limits of 10 working days for an agency to determine whether to com­
ply with any request for records, and 20 working days to decide an 
appeal from any denial. The pt~rpose of imposing these deadlines is 
to expedite agency action on requests for information. The time limits 
are exact and no extensions are permitted. Certainly, agencies should 
respond to such requests as expeditiously as possible; however, this 
amendment is too rigid for permanent and government-"ide applica­
tion and is likely to be counter-productive to the ultimate goal of 
optimizing disclosure by discouraging the careful and sympathetic 
processing of requests. Accordingly, we strongly oppose enactment of 
this amendment. 

Often files cannot be obtained within ten days either because the 
filing systems are impervious to the description of the information 
requested or because the files are located in centers distantly located 
from the office receiying the request. Occasionally it is even necessary 
for an agency to consult other agencies, organizations, or foreign 
governments in order to determine the propriety of releasing or with­
holding information. Also, many requests are complex and unique. 
Inflexible deadlines encourage, indeed compel, hasty denials in such 
cases. No agency should be required to adhere to a rigid 10 to 20 day 
limit at the cost of denying requests, in a · 't of caution, that might 
with more study and time he granted in ole or part. Finally, there 
is the very real probJem of spreading available resources too thin. For 
example, to meet the deadlines imposed by this amendment, it may 
frequently be necessary to pull personnel off matters within the pri­
mary mission of the agency to handle an Information Act request. 
Strict time limits ignore considerations of priority. For example, FBI 
personnel should not be required to process every request within the 
prescribed time limits when their attention is urgently needed for such 
things as investigating hi-jackings or bombings of public buildings or 
other emergencies. 

To avoid these and other problems inherent in rigid time constraints, 
yet provide for expeditious treatment of information requests, we 
suggest that our revised departmental regulations, which follow the 
recommendations of the Administrative Conference, serve as a more 
practical working model. Our regulations provide for 10 and 20 day 
deadlines but permit extension of time under prescribed circumstances. 
'\Ve use tbe term "working model" advisedly, for even within our own 
Department an exception from these regulations was created for the 
Immigration and Naturalization Service because of the voluminous 
nature of its records, and we are rarely able to process an appeal within 
20 days. Similar exceptions may need to be created, or some may be 
eliminated as more experience in administering the Act is gained. In 
any event, rigid time limits for all agencies would be impracticable 
and would serve only to frustrate the purposes of the Act. 
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4. Section 1 (d) of H.R. 12471 deals with in caff!,era inspection by the 
courts of agency records. It provides that a court <{may examine in 
camera the contents of any agency records to determine whether 
such records should be withheld in whole or in part under any of the 
exemptions set forth in the Act." With respect to exemptions 2 
through 9 of the Act, this amendment appears only to codify the rule 
relating to in camera inspections announced by the Supreme Court in 
Environmental Protection Agency v. Mink, ·93 S.Ct. 827 (1973). There, 
the Court construed the Act as vesting in the courts, in cases other 
than those in· which the documents are classified, the discretion to 
determine whether an in camera inspection is necessary to the resolu­
tion of the case. Accordingly, we have no objection to the enactment 
of this measure as it relates to cases where one or more of exemptions 
2 through 9 are involved. However, we oppose any legislative attempt 
to overrule the Supreme Court's decision in Mink with respect to 
classified (exemption I) documents. 

In Mink, the Supreme Court found that judicial review did not 
extend to "Executive security classifications . . . at the insistence of 
anyone who might seek to question them." 93 S.Ct. at 833. We oppose 
this overruling attempt simply because the courts, as they themselves 
have recognized, are not equipped to subject to judicial scrutiny 
Executive determinations that certain documents if disclosed would 
injure our foreign relations or national defense. As the Court of 
Appeals said in Epstein v. Resor, 421 F.2d 930 (9th Cir. 1970), cert. 
denied, 398 U.S. 965 (1970), "the question of what is desirable in the 
interest of national defense and foreign policy is not the sort of question 
that courts are designed to deal with." In 0. & S. Air Line.s v. Water­
man Corp., 33-3 U.S. 103 (1948), the Supreme Court was more explicit: 

"[T]he very nature of executive decisions as to foreign policy is 
political, not judicial. Such decisions are wholly confided by our Con­
stitution to the political departments of the government, Executive 
and Legislative. They are delicate, . complex, and involve large ele­
ments of prophecy. They are and should be undertaken only by those 
directly responsible to the people whose welfare the_y advance or im­
peril. They are decisions of a kind for which the JudiCiary has neither 
aptitude, facilities nor responsibility and which has long been held to 
belong in the domain of political power not subject to judicial intru­
sion or inquiry." 

5. Section 1 (e) would reduce the present 60-day period which the 
Government normally has to answer complaints against it in federal 
court to 20 days for all suits under the Act. It would also provide for 
an award of attorneys' fees to the plaintiff in any such suit in which 
the government "has not prevailed," leaving it unclear what might 
happen in cases where the government prevails on part of the records 
in iss.ue but does not prevail on the rest. 

We oppose both features of this section. When a suit is filed under 
the Act, the local U.S. Attorney ordinarily consults the Department 
of Justice. The Department in turn must consult the agencies whose 
records are involved, and frequently that agency must coordinate 
internally among its headquarters components or its field offices, and 
sometimes externally with other agencies. Because the federal govern­
~ent is larger .aT!~. more complex, and. ~ears ~ore crucial public 
mterest responstbihttes than any other littgant, It needs more time 
to develop and evaluate its positions, especially if they may affect 
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agencies other than the one sued. A 20-day rule would require that 
decisions be made without ample time for inquiry, consultation, and 
study, and consequently the incidence of positions that would later 
be reformulated would increase, causing unnecessary work for the 
parties on both sides and for .the courts. 

Furthermore, in a type of litigation which can be initiated by any­
one without the customary legal requirements of standing or interest 
or injury, the award of attorneys' fees is particularly inappropriate. It 
is difficult to understand why there should be departure in this area of 
law from the traditional rule, applied in virtually every other field of 
Government litigation that attorneys' fees may not be recovered 
against the Government. 

Although the Act has been used successfully by public interest 
groups to vindicate the public's right to know, not all litigants fit that 
category. Instead, the plaintiff may well be a businessman using the 
Act to gain information about a competitor's plans or operations. Or 
he may be someone seeking a list of names for a commercial mailing 
list venture. In all such cases, the obvious end result if attorneys' 
fees were awarded would be that the taxpayers would pay for litigating 
both sides of the dispute. This expense could become quite substan­
tial considering that well over 200 suits have been filed to date and 
that number is ever increasing. 

6. Section 2 of the bill would amend section 552(b) (1) of the Act 
to exempt from disclosure material "authorized under criteria estab­
lished by an Executive Order to be kept secret in the interest of na­
tional defense or foreign policy". Section (b) (1) presently excepts 
material specifically required by Executive Order to be kept secret 
in the interest of national defense or foreign policy. This provision is 
intended to be read in conjunction with the in camera provisions of 
section 1 (d). It would, in effect, transfer the decision as to whether a 
document should be protected in the interests of foreign policy or 
national defense from the Executive Branch to the courts. While we 
firmly share the view that classification abuses cannot be tolerated, 
and in this respect it is important to note that the existing classifica­
tion order provides for sanctions in such cases, we are constrained to 
oppose this amendment for the same reasons noted in our comments 
on section 1(d). 

7. Section 3 of H.R. 12471 is divided into two parts. The first part 
would require each agency to submit an annual report to Congress 
containing a statistical evaluation of the duties executed in adminis­
tering the Act. Congress certainly has an interest and responsibility 
to keep informed on how the Act is being administered. Accordingly, 
we support the general objectives of this amendment. Nevertheless, 
we do not believe that legislation is necessary to accomplish this end. 
In the past, agencies have appeared before committees of both houses 
of Congress on numerous occasions and discussed their administrative 
operations. Statements, complete with statistical information, have 
been submitted on those occasions for congressional review. Similar 
information as that proposed to be included in the annual reports was 
obtained by the House Committee on Government Operations in 1971 
by means of a questionnaire. These methods have the obvious advan­
tage of flexibility and enable Congress to receive the information it 
needs without being locked into a fixed system of reporting require­
ments. For this reason, this provision seems undesirable. 
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The second part of se~tion 3 red~fi_nes an agency for purposes of the 
Act to include executive and mthtary departments, Government 
owned or controlled corporations, anJ: independet;tt reg~latory agency, 
or other establishmen~ m the ExecutiVe Branc~ mcluding .the Execu­
tive Office of the President. We cannot determme .from th1s language 
whether or not the Act would be extended to include groups such as: 
the American National Red Cross, the Girl Scouts of.America, Na­
tional Academv of Sciences, the Veterans of Foreign Wars, or the 
Daughters of 'the American Revolution. Some clarification would 
seem appropr;ip,te. . . . . . . 

Moreover, 1Il..our optmon, the lastpr.ovisi?n mvolves a drrect .attt:ck 
on the separation of P?We~ system estabhs_hed by the Const1t~t10n 
and is therefore unconstitutional. The Executive Office of the. President 
has traditionally included elements thatare a mer~ extensiOn of the 
President himself. Persons performing such functiOns are among a 
President's most trusted advisors and the need for those persons 
to speak candidly on h~hly confidential matters is obvious. Of course,. 
the principle of separation of powers do~s not pr~clude the pro~ulga­
tion of freedom of information regulatiOns apphcable to particular 
units within the Executive Office. But, just as Congress has seen fit 
not to extend the Freedom of Information Act to itself or its staff 
on the ground that to do so would violate its constitutional preroga­
tives, neither can it be ~posed on the President's ~taff. 

In view of the foregomg,_ the pep.arti?et;tt of Justice recommends 
against the enactment of this leg~slat10n m Its present form. 

The Office of Management and Budget has advised that t~ere is no 
objection to the submission of this report from the standpomt of the 
Administratiqn's program. 

Sincerely, 
MALCOLM D. HAWK, 

Acting Assistant Attorney General. 

GENERAL CouNSEL OF TRE DEPARTMENT OF DEFENSE, 
Washington, D.O., February 20,1974. 

Hon. CRET HoLIFIELD, 
Chairman, Committee on Government Operations, House of Representa­

tives, Washington, D.O. 
DEAR ~1R. CHAIRMAN: Reference is made to your recent request Jor 

the views of the Department of Defense on H.R. 12471, 93d Congress, 
a bill "To amend section 552 of title 5, United States Code, known as 
the Freedom of Information Act (FOIA)." 

The purpose of the bill is to require Federal agencies to adhere to 
several new administrative requirements devised to enhance respon­
siveness to FOIA requests. More specifically, the bill provides for the 
following: . 

1. That the current index of opinions, statements: of pohcy, and 
administrative staff manuals be published and distributed, rather than 
simply made available for public inspection and copying. . 

2. That the re'quirement for "iden~ifi~ble records" be modified to 
a requirement for a reason.able descn~tmt;t .of the records regu~sted. 

3. That agencies determme the availability of a record w1thm 10 
days after receipt of an i!lit!al request, and mak;e determinations for 
initially denied records Withm 20 days after receipt of an appeal. 
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4. That courts be aiven authority to examine in camera any records 
which the agencies have denied a requester who has brought legal 
action to force their release. . 

5. That the United States file a responsive pleading in litigation 
initiatlld by the requester of a record withi_n 20, days .after service u~on 
the United States Attorney bf the pleadmg m whiCh the complamt . 
is made, rather than the current 60-day period for responding to such 
pleadings. 

6. That the Court may assess against the United States reasonable 
attorney fees and other litigation costs where the Court has found 
against the United States in its efforts to withhold the record. 

7. That the exemption of classified information shall be evaluated 
<()n the basis of the criteria established by the Executive Order. 

8. That each agency shall file with the. Committee on Gov:ernment 
Operations of the House of Representatives and the Comnnttees on 
Government Operations and on the Judiciary in the Senate, a detailed 
annual report concerning denials of requests for agency records, 
appeals of those denials, regulations governing FOIA requests1 fee 
schedules imposed·when requesters are charged for records proVIded, 
and other information concerning administration of the FOIA. 

9. That the term "agency" be specifically defined in section 552 of 
title 5, United States Code, by indicating the kinds of organizations 
that come within its scope. 

First, it should be noted that H.R. 12471 is a vast improvement 
over some of the earlier bills to amend the FOIA considered by the 
Subcommittee on Foreign Operations and Government Information 
of the Committee on Government Operations. On May 8, 1973, the 
former General Counsel of the Department of Defense, Mr. J. Fred 
Buzhardt, testified on H.R. 5425 and H.R. 4960, both of which con­
tained a number of provisions which he found highly o.bjectionable 
to the Department of Defense. We arepleasedthat a number of these 
problems have been overcome in H.R. 12471. Alt~ough th.ere are 
other provisions of H.R. 12471 that we do not cons1der partiCular!y 
desirable, these comments are confined to those aspects of the btU 
which we believe will create serious difficulties for the Department of 
Defense. 

Our single greatest problem in implementing this bill, if it .should 
pass, would relate to the time limitations imposed for responding to 
requests for records and in providing th~ necessary informatiop. for 
responding to complaints filed in court as a. result of the demal of 
records. Although it may be possible in the vast majority of cas~s to 
respond within 10 days to an initial request for a simple record that 
<:an be easily located and readily evaluated, it will not be possible in 
the case of so-called "categorical requests" for voluminous .records, 
or for individual records which cannot be located and evaluated 
readily. In an agency the size of the Department of Defense, records 
are located all over the world, and old records are stored in warehouses 
where their exact location is often difficult to determine in a short 
time. Until a requested record is located, no determination can be 
made of its availability to the requester, or whether it comes within 
an exemption that sh.ould be invoked to serve a legitimate public 
interest. 
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Although 20 working days may seem an adequate time for evaluating 
appeals of denied records, this may not be true in cases in which volu­
minous or complicated records must be forwarded for evaluation by 
high-level or technically specialized officials whose time must be 
divided between a multitude of competing priorities. If additional 
staff must be added for the purpose of creating a capability to respond 
within the time limit, the cost of this provision alone may go into the 
millions of dollars. Even additional staff, however, cannot eliminate 
demands upon the time of expert officials who must respond to other 
priorities. 

Even more· important, ho\vever, is our view that such rigid time 
limitations may prove counterproductive from the standpoint of 
public access. It is often true that records which technically fall within 
one of the exemptions of the Act are released after careful evaluation 
by responsible officials who find that no substantial legitimate purpose 
\\ill be served by their withholding. If there is inadequate time for 
these evalua.tions, denials are likely to be more frequent and requesters 
will be forced to resort to judicial action at great expense to themselves 
and to the United States. Moreover, it should be noted that the 
court's role in evaluating a complaint based on the denial of a record is 
to determine whether an exemption applies. If so, the record is properly 
denied. Thus, records that might otherwise be released on a discretion­
ary basis may be denied to the public because of artificial time con­
straints that make careful agency evaluation impossible. 

In this regard, we would commend to the Committee's attention the 
views of the Administrative Conference of the United States with 
respect to time limitations as they are found in Recommendation 71-2 
(formerly designated Recommendation Number 24), dated May 7, 
1971. After painstaking study and evaluation by the distinguished 
members of the Administrative Conference, guidelines were prepared 
for agency implementation to set forth several carefully circumscribed 
bases for delaying the response to requests for agency records beyond 
the normal 10 days for the initial determination and 20 days for an 
appeal. Such delays are authorized for the following reasons: 

a. The requested records are stored in whole or part at other loca­
tions than the office having charge of the records requested. 

b. The request requires the collection of a substantial number of 
specified records. 

c. The request is couched in categorical terms and requires an 
extensive search for the records responsive to it. 
· d. The requested records have not been located in the course of a 
routine search and additional efforts are being made to locate them. 

e. The requested records require examination and evaluation by 
personnel having the necessary competence and discretion to deter­
mine if they are: (i-) exempt from disclosure under the Freedom of In­
formation Act and (b) should be withheld as a matter of sound policy, 
or revealed only with appropriate deletions. 

When extensions are permitted under these criteria, the agency is 
required to acknowledge the request in writing within a 10-day period 
following initial request explaining the reasons for the delay. Further, 
on appeal from an initial denial failure to make a response within 20 
days can be justified only under extraordinary eircumstances. 
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We belieye. that the Adminis~rative Conference recommendation 
offers a r~alis.tic approa<:h to dealmg with the problem of undue delay 
by agenmes m re.spondmg. to requests for records under the FOIA. 
Either the ad?ptlon of this recommendation in legislative form or 
better yet, a Simple amendment of section 552 requires that age:n'cies 
include time limitations in their regulations would be far preferable 
to the presen~ inflexible language of H.R. 12471. A comment in the 
report on a bdl that the Administrative Conference model should be 
f?llowed, w~mld seem t'? be ;su~ci~nt ~irection to the agencies if a 
~1mple reqmrement for hme linntations m the agency regulations was 
Imposed by the statute. 
. Un?e~ the language of H.R. 12471, failure by an agency to meet the 

tnne lnmt for response to a request for a record IS deemed an exhaustion 
by the requester .of his administrati':e re~edies. This language can 
~e r~ad a.s x:neanmg that an agency s failure to answer the initial 
I~qmry Wlthm 10 days lays sufficient foundation for initiating litiga­
tiOn even though no appeal is taken. It will therefore behoove an 
agency to automatically respond with a letter' of denial for any initial 
:equ~st it has no~ had adequate time to evaluate and thereby preserve 
Its nght, to .consider fur~her the r~qu~st at an appellate level within 
the 20 work¥lg days available. Thrs will cause an undue escalation of 
the request m many cases, and may actually delay a response to the 
requeste~. If, on the other hand, the actual intent of the bill is simply 
to pe~1t .t~e. requester to have the option of making a final appmi.l 
when his Imtutl request has not been answered within 10 days the 
language of the bill requires clarification. ' 
. ~rom the sta~dpoint of the Department of Defense the 20-dav 

lf!Uit o~ the Justtr;e Department for answering complaints is extremely 
distl!rb~ng. Learm_ng of .the existence of litigation in the large number 
of d1st~ct courts m whiCh such litigation may be initiated under the 
FOIA IS oHen.a pro~le~ that consumes a good portion of the 20 days. 
Present expene~ce mdiC~tes that obtaining expert views from com­
petent s~:mrces IS often .difficult ~o achieve within the 60-day period 
~ow available. ~y reducmg that time by two-thirds the task of supplv­
mg nec~ssary informat~on ~o Justice Departm~nt representatives 
attem~tmg to respond mtelhgently to a complaint filed under the 
authonty of. 5 Umted States Code 552 will prove almost impossible. 
Yet, t~wre IS no assurance that despite this inadequate time for 
preparmg a~ ans":er to the complaint that the plaintiff will receive 
prompt consideratiOn of that complaint by the court. We therefore 
stron~ly re?o~mend that this requirement for the filing of a' responsiv~ 
pleadm~ w1th~ 20 days be deleted from the bill. 

We y1ew With some concern the effort in section (d) of this bill to 
authon.ze the cou_rt to examine in came~a the contents of any agency 
rec?rds to deterrnme w~ether an exemption has beeu properly applied. 
Thts could prove particularly troublesome if it is interpreted as an 
enc?l!ragement to the courts to second-guess security classification 
decisions m11;de pursuant. to an Executive Order. We urge that the 
rep~rt on this ~Ill make 1t clear that it is the intention of Congress 
to ~n;nply permit th~ court, where it has some reason to doubt the 
validity C?f an affidaVIt supporting a security classification, to examine 
the classified record solely for the purpose of determining that the 
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authorized official of the Executive Branch has exercised his classifica­
tion authority in good faith and in basic conformity with the criteria 
of the Executive Order. No system of security classification can work 
satisfactorily if judges are going to substitute their interpretations of 
what should be given a security classification for those of the Govern­
ment officials responsible for the program requiring classification. 

The Office of Management and Budget advised that from the stand­
point of the administrative program, there is no objection of the 
presentation of this report for the consideration of the Committee. 

Sincerely yours, 
L. N IEDERLEHNER, 
Acting General C&unsel. 
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APPENDIX 2 • .,... TEXT OF BILL 

93D CONGRESS H R 12471 2D8ESSION e e . 

IN THE HOUSE OF REPRESENTATIVES 

JAl'!UARY 31,1974 

Mr. MoORHEAD of Pennsylvania (for himself, Ms. Anzuo, Mr. ALEXANDER, J.fr. 
EnLENBORN, Mr. Gum,;, Mr. HonToN, Mr. McCLOSKEY, Mr. Moss, Mr. 
REGULA, Mr. JAlln:s V. STANTON, Mr. THoN~:, and Mr. WnrGHT) introduced 
the following bill; which was referred t<> the Committee on Government 
Operations 

A BILL 
To amend section 552 o£ title 5, United States Code known as 

' 
the Freedom of Information Act. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. (!l) The fourth sent~nce of section 522 (a) 

4 (2) of title 5, United States Code, is amended by striking 

5 out "and make available for public inspection and copying" 
' (\ and inserting in lieu thereof '', promptly publish, and dis-

7 tribute (by sale or otherwise) copies of". 

8 (b) Section 552 (a) ( 3) of title 5, United States Code, 

9 is amended by striking out "on request for identifiable records 

10 made in accordance with published rules stating the time, 
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2 

l place, fees to the extent authorized by statute, mul procc-

2 dure to be followed," and inserting in lieu thereof the 

:; following: "upon :my request for rceonls wl1ich (A) rea-

4 sonahly describes stwh records, and (B) is made in ac-

5 cordanee with publi~hcd rules stating the time, place, fees to 

G the extent authorized by statute, and procedure to be 

7 followed,". 

8 (c) Section 552 (a) of title 5, United States Code, is 

9 amended by adding at the end thereof the follo-\yiug new 

10 paragraph: 

11 " ( 5) Each agency, upon receipt of any rcqneRt for 

12 rccordg made under this subsection, shall-

13 " (A) determine within ten days (excepting Sat-

14 urdays, Sunday8, and legal puhlic holidays) after the 

15 

16 

17 

18 

19 

20 

date 'of such receipt \vhetlwr to comply with the request 

and shall immediately notify the person making the re­

quest of such determination and the reasons therefor, and 

of the right of such person to appeal to the l1ead of the 

agency any adYerse determination; and 

" (B) make a determination with respect to such 

. 21 appeal within twenty days (excepting Saturdays, Sun-

22 days, and legal pnh1ic holidays) after the date of receipt 

23 of such appeal. 

"A k' t t f d 24 ny person rna ·mg a requcs · o an agency or rccor s 

25 under this subsection shall be deemed to have exhausted his 
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3 

1 administrative remedies with respect to such request if the 

2 agency fails to comp:ty with subparagraph (A) or (B) of 

3 this paragraph. Upon any determination by an agency to 

4 comply with a request for records, the records shall be made 

5 promptly available to the person making such request." 

6 (d) The third sentence of section 552 (a) ( 3) of title 5, 

7 United States Code, is amended by inserting immediately 

8 after "the court shall determine the matter de novo" the 

9 following: ", and may examine the contents of any agency 

10 records in camera to determine whether such records or any 

11 part thereof shall be withheld under any of the exemptions 

12 set forth in subsection (b),". 

13 (e) Section 552 (a) ( 3) of title 5, United States Code, 

14 is amended by adding at the end thereof the following new 

15 sentence: "Notwithstanding any other provision of law, the 

16 United States or the officer or agency thereof against whom 

17 the complaint was filed shall serve a responsive pleading to 

18 any complaint made under this paragraph within twenty days 

19 after the service upon the United States attorney of the 

20 pleading in which such complaint is made, unless the court 

21 otherwise directs for good cause shown. The court may assess 

22 against the United States reasonable attorney fees and other 

23 litigation costs reasonably incurred in any case under this 

24 section in which the United States or an officer or agency 

25 thereof, as litigant, has not prevailed." 
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1 SEc. 2. Hedion 55:2 (h} ( 1) of title 5, United Staf(,'S 

2 Code, is amended to rcudni> follows: 

3 

4 

5 

" ( 1) authorized tmder niteritt c~lnhli:,;hctl hy an 

Executive order .to he kept scc1:ct in the interest of the 

nat.ionn1 defense or foreign poliey ;". 

6 SEc. 3. Section [)52 of title 5, "Fnited States Code, is 

7 . amended hy at1tlinr; nt the end thereof the following new 

8 subsections: 

9 "(d) On or befor91\lareh 1 of each calendar year, each 

10 agency shall submit a report. covering the preceding calendar 

11 year to the Committee on Government Operations of the 

12 House of Representatives and the .Committee on Government 

13 Operations ancl the ·Committ.ce on the Judiciary of the 

l4 Scnaie. The report slwll indmlc-

15 " ( 1) iho munhcr of detcnniualions made by sttch 

16 agency not to comply with requests for records made 

17 to such agency under subsection (a) and the reasons 

1 S for each such· determination; 

J9 "(2) the ut1mber of appeals made by persons under 

20 subsection (a) {5) (B), the result of such appeals, and 

21 the reasou for tl1e action upon each appeal that results 

22 in a denial of information; 

23 "(3) a copy of every rule matle by snchngency re-

24 garding this section; 

25 "(4) a copy of the fee schcdnle aitd the total 

1 

2 

3 

4 

5 
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5 

amount of fees collected by the agency for making 

records available l!nder this section; and 

" ( 5} such other information as indicates efforts 

to administer fully this section. 

" (e) Notwithstanding section 551 ( 1) of this title, for 

6 purposes of this section, the term 'agency' means any exec-

7 utive department, military department, Government cor-

8 poration, Government controlled corporation, or other 

9 establishment in the executive branch of the Government (in-

10 eluding the Executive Office of the President), or any 

11 independent regulatory agency." 

12 SEo. 4 .. The amendments made by this .Act shall take 

13 dicct on tho ninetieth day beginning after enactment of this 

14 Act. 
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Mr •. MooRHEAD of Pennsylva.nia, · froJ;n the oommittee of oonfe~OO, 
submitted the follolVihg • . . · · '·" · 
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October 17, 1974 

Received from the White House a sea~ed envelope 

said to contain H.R. 12471, An Act to amend section 552 of 

title 5, United States Code, known as the Freedom of 

Information Act, and a veto message thereon. 
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TO THE HOUSE OF REPRESENTATIVES 

I am returning herewith \'lithout my approval H.R. 12471, 

a bill to amend the public access to documents provisions 

of the Administrative Procedures Act. In August, I trans-

mitted a letter to the conferees expressing my support for 

the direction of this legislation and presenting my concern 

with some of its provisions. Although I am gratified by 

the Congressional response in amending several of these 

provisions, significant problems have not been resolved. 

First, I remain concerned that our military or intel-

ligence secrets and diplomatic relations could be adversely 

affected by this bill. This provision remains unaltered 

following my earlier letter. 

I am prepared to accept those aspects of the provision 

which would enable courts to inspect classified documents 

and review the justification for their classification. 

However, the courts should not be forced to make what 

amounts to the initial classification decision in sensitive 

and complex areas where they have no particular expertise. 

As the legislation now stands, a determination by the 

Secretary of Defense that disclosure of a document would 

endanger our national security would, even though reasonable, 

have to be overturned by a district judge who thought the 

plaintiff's position just as reasonable. Such a provision 

would violate constitutional principles, and give less 

weight before the courts to an executive determination 

involving the protection of our most vital national defense 

interests than is accorded determinations involving routine 

regulatory matters. 
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I propose, therefore, that where classified documents 

are requested the courts could review the classification, 

but would have to uphold the classification if there is a 

reasonable basis to support it. In determining the 

reasonableness of the classification, the courts would 

consider all attendant evidence prior to resorting to an 

in camera examination of the document. 

Second, I believe that confidentiality would not be 

maintained if many millions of pages of FBI and other 

investigatory law enforcement files would be subject to 

compulsory disclosure at the behest of any person unless 

the Government could prove to a court -- separately for 

each paragraph of each document -- that disclosure "would" 

cause a type of harm specified in the amendment. Our law 

enforcement agencies do not have, and could not obtain, 

the large number of trained and knowledgeable personnel 

2 

that would be needed to make such a line-by-line examination 

of information requests that sometimes involve hundreds of 

thousands of documents, within the time constraints added 

to current law by this bill. 

Therefore, I propose that more flexible criteria govern 

the responses to requests for particularly lengthy 

investigatory records to mitigate the burden which these 

amendments would otherwise impose, in order not to dilute 

the primary responsibilities of these law enforcement 

activities. 

Finally, the ten days afforded an agency to determine 

whether to furnish a requested document and the twenty days 

afforded for determinations on appeal are,.despite the 
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provision concerning unusual circumstances, simply unrealistic in some 

cases. It is essential that additional latitude be provided. 

I shall submit shortly language which would dispel my concerns 

regarding the manner of judicial review of classified material and for 

mitigating the administrative burden placed on the agencies, especially 

our law enforcement agencies, by the bill as presently enrolled. It is 

only my conviction that the bill as enrolled is unconstitutional and 

unworkable that would cause me to return the bill without my approval. 

I sincerely hope that this legislation, which has come so far toward 

realizing its laudable goals, will be reenacted with the changes I propose 

and returned to me for signature during this session of Congress. 

THE WHITE HOUSE 

October 17, 1974 

3 
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THE WHITE HOUSE 

TO THE HOUSE OF REPRESENTATIVES: 

I am returning herewith without my approval H.R. 12471) 
a 'bill to amend the public access to documents provisions of 
the Administrative Procedures Act. In August~ I transmitted 
a letter to the conferees expressing my support for the di­
rection of this legislation and presenting my concern with 
some of its provisions. Although I am gratified by the 
Congressional response in amending several of these provi¥· 
sions, significant problems have not been resolved. 

First, I remain concerned that our military or 
intelligence secrets and diplomatic relations could be 
adversely affected by this bill. This provision remains 
unaltered following my earlier letter. 

I am prepared to accept those aspects of the provision 
which would enable courts to inspect classified documents 
and review the justification for their classification. How­
ever, the courts should not be forced to make what amounts 
to the initial classification decision in sensitive and 
complex areas where they have no particular expertise. As 
the legislation now stands, a determination by the Secretary 
of Defense that disclosure of a document would endanger our 
national security would, even though reasonable, have to be 
overturned by a district judge who thought the plaintiff's 
position just as reasonable. Such a provision would violate 
constitutional principles, and give less weight before the 
courts to an executive determination involving the protec­
tion of our most vital national defense interests than is 
accorded determinations involving routine regulatory matters. 

I propose, therefore~ that where classified documents 
are requested the courts could review the classification> 
but would have to uphold the classification if there is a 
reasonable basis to support it. In determining the rea­
sonableness of the classification~ the courts would consider 
all attendant evidence prior to resorting to an in camera 
examination of the document. ..... 

Second, I believe that confidentiality would not be 
maintained if many millions of pages of FBI and other in­
vestigatory law enforcement files would be subject to 
compulsory disclosure at the behest of any person unless 
the Government could prove to a court __ ,_ separately for 
each paragraph of each document -- that disclosure would· 
cause a type of harm specified in the amendment. Our law 
enforcement agencies do not have, and could not obtain; 
the large number of trained and knowledgeable personnel 
that would be needed to make such a line-by-line exami.nation 
of information requests that sometimes involve hundreds of 
thousands of documents, within the time constraints added 
to current law by this bill. 
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Therefore, I propose that more flexible criteria govern 
the responses to requests for particularly lengthy investi­
gatory records to mitigate the burden which these amendments 
would otherwise impose, in order not to dilute the primary 
responsibilities of these law enforcement activities. 

Finally, the ten days afforded an agency to determine 
whether to furnish a requested document and the twenty days 
afforded for determinations on appeal are, despite the 
provision concerning unusual circumstances, simply unrealistic 
in some cases. It is essential that additional latitude be 
provided. 

· I shall submit shortly language which would dispel my 
concerns regarding the manner of judicial review of classi­
fie~ material and for mitigating the administrative burden 
placed on the agencies, especially our law enforcement 
agencies, by the bill as presently enrolled. It is only 
my conviction that the bill as enrolled is unconstitutional 
and unworkable that would cause me to return the bill without 
my approval. I sincerely hope that this legislation, which 
has come so far toward realizing its laudable goals, will 
be reenacted with the changes I propose and returned to me 
for signature during this session of Congress. 

THE WHITE HOUSE, 

October 17, 1974. 

# # 

GERALD R. FORD 

# # 
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