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THE WHITE HOUSE

WASHINGTON
October 16, 1974

MEMORANDUM FOR: MR, WARREN HENDRIKS

FROM: WILLIAM E. TIMMON

Action Memorandum - Log No. 663
Enrolled Bill H,R, 12471 ~ Freedom
of Information Act Amendments

SUBJECT:

The Office of Legislative Affairs concurs in the attachedv'e,“‘o
proposal and has no additional recommmendations,
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MEMORANDUM FOR THE PRESIDENT
" Enrolled Bill H.R., 12471

Act amendments
Sponsor - Rep. Morehead (D)

Subject: - veedom of Information

Pennsylvania and 11 others

- Last Day for Action

October 19, 1974 - Saturday
- Purpose

To amend the Freedom of Information Act.

- Agency Recommendations

Office of Management and Budget Disapproval (Veto message
attach Ld\
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message attachod)

Disapproval

Depar unent o

Céntral Intelligence Agency

Department of the Treasury

" Department of Commerce
Department of Defense

Civil Service Commission
Department of State

General Services Administration

Disapproval

Disapproval (informally)
Disavproval (informally)
Disapproval g :
Disapproval (informally)
No cobjection (informally)

" Department of Health, Education

and Welfare " Defers {(informally)

Discussion

In 1958 the Congress enacted an amendrent to the 1789 "housekeep-
ing" statute which had authorized Federal agencies to establish
"files and maintain records. The 1952 amendment provided that the
. housekeeping statute did not authorize withhclding information
from the public. In 1966 the Freedom of Information Act estab-

- lished procedures by which the phbl*v could acoguire documents in
order to know about the businecs of their government. That law

Y
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provided for de novo Federal court review of agency decisions
to withhold information and placed on the government the burden
to prove thai the withholding was proper.

In 1971, a comprehensive review of the administration of the
- 1966 Act was undertaken culminating, after extensive studies -
and hearings, in H.R. 12471.

H.R. 12471 is intended to provide more prompt, efficient, and
complete disclosure of information.

Specifically,fH‘R; 12471 would:

- == yrequire that 1ndexes be made available of infor-
"mation such as final opinions and orders in

- adjudication of cases, statements of policy not

published in the Federal Register, staff manuals

and instructions and other material. It further

- provides for an exception to the requirement for
publication under prescribed circumstances.

- =-- require information be made available in response
. to a request which "reasonably describes" the
information. This is essentially a codification of
cxisting casc law.
== require agencies to promulgate a fee schedule for
document search and duplication and for a waiver .
. of charges where release of information would be
- of benefit to the general public.

- == authorizé courts in their discretion to examine
- agency records in camera to determine whether the
- records can be properly withheld under the Act.

. The enrolled bill would reverse the Supreme Court

. decision in Env1ronmental Protection Agency v, Mink,

Cet al‘, 410 U.S.) 73 (1973), which held that. judlClal

- review of c3a551f1ed documents pursuant to Freedom

. of Information Act litigation was limited to ascer-

. taining whether the document was in fact classified
and precluded an in camera review to insure the

- reasonableness of the classification. The decision
was based on the legislative history of the classi-

- fied documents exemption to the Freedom of Information

.
-



Act and therefore Constitutional issues were not
addressed. - Present law permits de novo review

of Freedom of Information Act complaints. : The
enrolled bill would additionally authorize a

- review of the classified documents in camera to
determine whether the documents were properly
classified and to release them if the court

found theyv were not properly classified. The
burden of proof would be on the agency to sustain
its action of classification.

Your August 20 letter to the Conferees stated that
"I simply cannot accept a provision that would risk
exposure of our military or intelligence secrets
and diplomatic relations because of a judicially
perceived failure to satisfy a burden of proof."
The Conferees did not alter the language of the
bill but urged in the Conference Repart on the bill
- that courts give "substantial weight® to the
"agency's affidavit concerning the dstails of the '
classified status of the disputed records."

. The Justice Department believes that this pro-
~vigion is unconstitutional because of the degree
. of vroof that agencies must demonstrzte to a court
to maintain the classification. All affected
agencies strongly urge a veto as a result of this -
provision. Although some judicial review may well
be permissible except for those documents with a

. direct Presidential nexus, documents classified in
- the interest of our national security should be

. disclosed only if the classification was unreason-
able and in camera judicial review should be
utilized only if the evidence presented does not
indicate that the document was in fact reasonably

. classified pursuant to the standards of the Execu-
. tive order.

Since this provision may be unconstitutional, the
provision could be eliminated or altered by court :
. decision. Signing the bill and litigating this

- provision would result in a judicially constructed
" review provision instead of a statutory procedure.
Vetoing the bill and simultaneously submitting

. curative language would risk an override and
~criticism for vetoing a "truth and candor" bill.



provide for a limit of 10 days on determinations -
whether to comply with a request for documents -
and a limit of 20 days on determination of an
appeal from any withholding. . Treasury in its

. views letter on the enrolled bill states cate- -

~gorically that this limit would be impossible

- for them to meet in view of the nearly 100
"million records in nearly 100 locations. Treasury

would need at least 30 days for its initial de-
termination. In your letter to Senator XKennedy

+ you called the time limits "unnecessarily re-~

strictive." In his response dated September 23,
Senator Kennedy states that the Conference Com-

"mittee adopted the Senate version which granted

agencies additional time and provided for addi-

. tional time by the court. Administratively, this

provision could have the most significant cost
and operational impact upon the agenzies, and
the time limits may be unworkable.

provide for a limit of 30 days on the time during
which an agency must respond to a canplaint and

- for priority treatment of these cases in the courts.

provide for court assessment., againsit the linited
States, of attorney fees and litigation costs -
incurred in any case in which the complainant has
substantially prevailed.

provide for CSC action to determine whether an

. employee should be disciplined in any case where

a court issues a finding that information has

- been arbitrarily or capriciously withheld. CSC

would, after consideration, submit its findings
and recommendations to the agency comcerned and

- the agency must follow those recommerdations. In
- your letter to Senator Kennedy you stated that

personnel discipline should be left with the
agency and judicial involvement then follow in

- the traditional form. Senator Kennedy replied
. that the Conference version was substantially
"modified to place disciplinary procesdings in CSC

and then only after a “"written finding by the

. court that circumstances raise questions whether

agency personnel acted arbitrarily wr capriciously."



-- amend the law enforcement investigatory files
. exemption to permit withholding of documents
only if their disclosure would result in any

one of the following six specific occurrences:

a. interfere with enforcement proceedings;

- b. deprive a person of a right to a fair
trial or an impartial adjudication;

. . ¢. constitute an unwarranted invasion of
personal privacy;

d. disclose the identity of a confidential
- source and, in the case cf a record compiled by
- a criminal law enforcement authority in the
. course of a criminal investigation or by an
agency conducting a lawful national securlty
intelligence investigation, confidential in-
- formation furnished only by the confidential
sources;

€. . disclose investigative technigues and
procedures; and

- f£. endanger the life or physical safety of
. law enforcement personnel.

: The agency would have to bear the burden of proof
in demonstrating to a court that the record would
- result in one of these events. Current law generally
. exemptsall such files compiledmfor‘law enforcement -
purposes and has been given an expansive interpre-
- tation by the courts consistent with its legislative
- history.

- Your August 20 letter urged deletion of the words
“clearly unwarranted® from the perscmal privacy

. exemption to disclosure {(item ¢ above). The Con-

- ferees deleted the word “"clearly" from the bill.

. The letter further expressed concern that this pro-
. vision not "reduce our ability to effectively deal
with crimes." The bill was altered following your

- letter to exempt material which would disclose a






TO THE HOUSE OF REPRESENTATIVES

I am returning herewith without my approval H.R. 12471,
a bill to amend the public access to documents provisions of
the Administrative Procedures Act. In August, I.Wasvgraciously
afforded an opportunity to review thié proposed legislation.
On August 20, because I believe so strongly in the need for
a more open Executive branch, I transmitted a letter to the
conferees expressing my support for the direction of this
legislation and presenting my concern with some of its pro-
~visions. I stated that I would go more than halfway to
accommodate Congressiénal concerns with this legislation, and
I am very pléased that Congress has also demonstrated a spirit
of cooperation and accommodation.

In my letter, I stated that; notwithstanding my prefer-
ences, I would accept several provisions in the bill which
would be burdensome. I am certain that Congress made similar
adjustments. However, I am still deeply concerned with some
provisions of the enrolled bill.

- First, I believe that confidentiality would not be main-
tained if many millions of pages of FBI and other investiga-
tory law enforcement files would be subject to compulsoxy
disclosure at the behest of any person unless the Government

could prove to a court -- separately for each paragraph of

each document -- that disclosure "would" cause a type of harmif;3§5

specified in the améndment.‘ Our law enforcement agencies do
- not have, and could not obtain, the ‘large number of trained

and knowledgeable personnel that would be needed to make such
a line-by-line examination of information reguests that some-

times involve hundreds of thousands of documents.



Second, as I previously stated "I simply cannot accept'
a provision that would risk exposure of our military or intelli-
~gence secrets and diplomatic relations because of a judicially
perceived failure to satisfy a burden of proof.""That pro-
vision remains unaltered in the enrolled bill.

I am prepared to accept those aspects of the provision'
which would enable courts to inspect classified documents and
- review éhe justification for their classification. I am not,
howe&er, able to accord the courts what amounts to a power of
initial decision rather than a power of review, in a most
sensitive and complex erea where they have no particular ex-—
pertise. As the legislation now stands, a determination by
the Secretary of Defense that disclosure of a document would
endanger cur national security would have to be overturned by
a district judge if, even though it was reasonable, the judge
tﬁought,the plaintiff's position just as reasonable. And if
the district judge's decision’of equal reasonableness is based
upon a determination of fact, it cannot even be undone by a
higher court unless "clearly erroneous." Such a provision
would violate constitutional principles and it would give
~ less weight before the courts to an executive determination
involving the protection of our most vital mational defense
interests than ie accorded determinations involving routine
regulatory matters.

I propose, therefore, that where classified documents
were requested the courts could review the classification but

would have to uphold the classification if there is reasonable



basis to support it. In determining the reasonableness of the
classification, the courts would consider all atteﬁdant evi-
dence prior to resorting to an in camera examination of the
document.

I shall shortly submit language which would dispel my
concerns regarding the manner of judicial review of classified
material and for mitigating the administrative burden placed
on the agencies, especially our law enforcement agencies, by
the bill as presently enrolled. It is only my conviction that
the bill as enrolled is unconstitutional and unworkable that
would cause me to return the bill without my approval. I
sincerely hope that this legislation will be reenacted with
the changes I propose and returned to me for signature durihg

this session of Congress.

TEE WHITE HOUSE

October , 1974 : ?




THE GENERAIL COUNSEL OF THE TREASURY

WASHINGTON, D.C. 20220

October 15, 1974

Director, Office of Management and Budget
Executive Office of the President
Washington, D.C. 20503

Attention: Assistant Director for Legislative
Reference

Dear Sir:

Reference is made to the proposed veto message on
H.R. 12471.

We have prepared and enclose herewith a modification
of the draft veto message submitted by the bBepartment of
Justice. We have made those changes that we believe are
indicated Dy the position taken in the Treasury Departuwent
letter of comment delivered to you last week. The language
which would be deleted from the Justice Department draft is
enclosed in brackets and the language which Treasury would
add to that draft is underlined.

Very truly yours,

Richard R. Albrecht

Enclosure
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T ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

. Bepariment of Fustice
Washiunton, 2.¢€. 20530

*

G s 1

Honorable Roy L. Ash

Director, Office of Management
and Budget

Washington, D.C. 20503

Deaxr Mr. Ash:

In compliance with your request, I hawe examined
the enrolled bill (H.R. 12471), to amend section 552
of Title 5, United States Code, known as the Freedom
of Informatiocn Act. Since the facsimile of the enrolled
bill is not yet available, the review has been made of
the bill as it appears in the conference report (Senate
Report No. 93-1200 of October 1, 1974).

The enrolled bill is designed to improve the admini-
strative procedures for handling requests by the public
under the Freedom of Information Act for access to
government documents. The bill makes numerous substantial

. changes in the present Act. While there are many pro-
visions with which we do not disagree, there are some
points upon which we take strong exceptiomn.

The attached proposed memorandum of diicapproval gives
general support to the principle of strengthening the
Freedom of Information Act and promoting the cause of
openness in government, while at the same time highlighting
the defects which we see in the bill and requesting their
elimination.

It is recommended that the enrolled bill not receive
Executive approval and that the substance of the attached
proposed memorandum of disapproval be included in the
veto message.

Assistant Attorney General



CENTRAL INTELLIGENCE AGENCY'
WasHINGTON, D.C. 20505 .
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The President
The White House
Washington, D.C. 20500

- Dear Mr. President:

It appears that H.R. 12471, the Freedom of Information Act
‘amendments now in conference in the Congress, may be approved by
the Congress. In that event, I respectfully urge your veto of this
bill.

I have serious concern over the interjection of the courts into
the classification process. The courts are ill equipped to make the
judgments of what matters are classified., The courts themselves have
consistently so indicated and have pointed to the ability of the Executive
branch to bring to bear all the necessary knowledge to make proper
judgments on matters of classification. The courts have acknowledged
that the Executive may have other highly classified information derived
from numerous sources, including the results of intelligence efforts,
which are not available to the courts.

I strongly support the position you took on court review in your
letter to the House and Senate Conferees of 23 August 1974. I also agree
that court review could be acceptable under certain circumstances if the
court upon review determines that the classification had been arbitrary
and capricious. :

In urging a veto of this bill, I am mindiul of the responsibility
placed on me by the Congress in the National Security Act to protect
"intelligence sources and methods from unauthorized disclosure." By
law, therefore, that responsibility rests on me, and I do not believe
that I can effectively and securely conduct intelligence activities if a
court after a de novo review can substitute its judgment for mine as to

what information requires protection. Our current difficuliies in the

courts with Mr. Victor Marcheiti, an ex-employee, have clearly shown
us the problems of acquainting courts with the subtieties and sensitivities

-

of the intelligence process. - -



There are other provisions in this bill which I feel are most
unsatisfactory. - For example, the bill would require Agency responses
within 10 days. Experience has shown that the scope of requests under
the Freedom of Information Act generally requires far greater lengths
of time to do a proper search and subsequent review, Alsc, the bil
provides for sanctons to be administered by the Civil Service Commission
where employees are charged with improperly withholding information. .
In my view this would be in derogation of the command responsibilities
of the heads of departments and agencies. '

i m fully in agreen with concep at th ecutive
‘ While I am fully in agreement with the concept that the Executi
branch should make available as much information as possible to the
American public, I do not feel that this bill serves that objective in an
appropriate fashion. Consequently, I urge your veto of this bill if it is
approved by the Congress. ‘ : S :

Respectfully,
el Whe l;,;,Cjc'(‘j{Q;i

W. E. Colby

™4 4
1 ~tay
PSS apSAORAE,

e —————



THE GENERAL COUNSEL OF THE TREASURY
WASHINGTON, D.C. 20220

0CT 101974

Director, Office of Management and Budget
Executive Office of the President
Washington, D.C. 20503

Attention: Assistant Director for Legislative
Reference

Sir:

Reference is made to your request for the views of this Department
on the enrolled enactment of H.R. 12471, the Freedom of Information Act
Amendments,

The enrolled enactment would amend 5 U.S.C. 552, the so~called
Freedom of Information Act, in several respects, each of which is de-
signed to expedite or assure access by the public to information held
by the Government,

While this Department is prepared to support the overall objectives
and intent of the legislation, it is firmly of the opinion that certain
of its provisions require refinement in order to he workable or consti-
tutionally sound. We therefore believe the President should withhold
his approval pending such refinements and hereby strongly so recommend.
We have had the benefit of a copy of the draft veto message prepared by
the Department of Justice, That draft message discusses the major areas
in which the enrolled enactment requires refinement, This Department
would support the substance of the Justice draft veto message. However,
we would like to emphasize several matters which are of peculiar concern
to this Department for possible incorporation into a veto message,

The relatively inflexible time limits of subparagraph (6) of 5 U.S.C.
552(a), as it would be amended by § 1{(c) of the enrolled enactment, are,
in our opinion, totally unworkable. The Internal Revenue Service has
literally tens of millions of files in several hundred locations through-
out the country, It may well require in excess of the permitted times to
locate the record requested, Moreover, tax records are subject to a high
degree of confidentiality, An employee of IRS cannot be expected to
weigh carefully the taxpayer's right to the confidentiality of his records
when he is faced with an inflexible short deadline and his failure to re-
lease the records may well result in disciplinary action against him,
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Neither the best interests of the taxpayer nor the IRS are served by
such a Hobson's choice, Essentially the same argument can be made for
the Customs Service,

Because of these factors, the Department believes that at least 30
days should be allowed for a response to the initial request and that
there should be a right to an extension of a further 30 days if required,
with Court review only for any extension beyond this 60 day period.

While we believe such time limits may be generally warranted, we
are firmly of the opinion that they are essential in the IR5 and Customs
context, if in no other,

We are also particularly concerned about the refinement of the in-
vestigatory file exemption contained in § 2(b) of the enrolled enactment,
Our principal concern is expressed in the Justice draft veto message and
relates to the word "would" which applies to clauses (A) through (F).
More and more citizens are using 5 U.S.C., 552 as an alternative or an
addition to discovery under Court rules., If the request for records is
denied and the denial is appealed to- the Courts, it would be necessary
to prove, among other things, that production of the records would inter-
fere with enforcement proceedings., This requirement could delay the
investigation until the request for records suit is resolved. Such de~
lays may have a significant impact on the collection of the revenue by
the Internal Revenue and Customs Services and possibly even the Burecau

of Alcohol, Tobacco and Firearms.

We also wish to raise one matter which is not discussed in the
Justice draft veto message. Section (b)(2) of the enrolled enactment
would add a new paragraph (4) to 5 U.S.C. 552(a), which in subparagraph
(&) (F) would have a Court make written findings as to whether agency
personnel acted arbitrarily or capriciously with respect to the with-~
holding of documents. The Civil Service Commission is then directed to
initiate proceedings to determine whether disciplinary action is war-
ranted against the officer or employee who was primarily responsible for
the withholding, The Civil Service Commission is to submit its findings
and recommendations to the agency concerned and that agency is to take
the corrective action that the Commission recommends. However, in the
Treasury Department final decisions to withhold may be made by Presidential
appointees, It is questionable whether the Civil Service Commission has
jurisdiction over such officials and whether the agency can take disci-
plinary action against them. It would seem inappropriate for such action
to be taken by am officer other than the President.
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In view of all of the foregoing, the Department would strongly
support a recommendation that the enrolled enactment, H. R 12471, not
be approved by the President in its present form,

Sincerely vours,

/m

Richard R, Albrecht
General Counsel



GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, D. C. 20301

11 October 1974

Honorable Roy L. Ash

Director, Office of Management
and Budget

Washington, D.C. 20503

Dear Mr. Ash:

This is in response to your request for the views of the Department of
Defense on the enrolled enactment of H. R. 12471 of the 93d Congress,

to amend Section 552 of Title 5, United States Code, known as the
Freedom of Information Act. .

This department cannot recommend that the President sign the enrolled
H.R. 12471, 93d Congress, in view of the remaining technical deficiencies
in some of the provisions. More specifically:

(1) The Department of Defense is opposed to the authority
of district courts all over the country to review classified documents
on a de novo basis for the purpose of determining whether they "in fact"
meet the criteria of the executive order authorizing their classification.
Under this provision no presumption in favor of the validity of the
classification is specified and, therefore, judges without background in
the subject matter of the questioned record will be asked to "second
guess'' the justification for the classification. This formidable burden
on the courts, many of which have had little or no sxperience with such
documents, will necessitate extensive effort by the Department of Defense
to explain to deciding judges foreign policy and national security matters
which are often of great sensitivity and complexity. To relieve this burden
to some extent it would be appropriate to recommend to the Congress that
they adopt the language proposed by the Senate Committee on the Judiciary
in Report No. 93-854, 93d Congress, endorsing amendment of this Act.
After carefully studying this difficult problem, the Judiciary Committee
recommended language which, in effect, directed the courts to sustain
the classification of a document unless ''the wzthhoﬁdmg is without a
reasonable basis.' A further desirable qualification would be to restrict
suits challenging classification determinations to the Seat of Government
in order that there could be uniformity of treatment and development of
an expertise in a single District Court.



(2} The proposed time limits for responding to Freedom of
Information Act requests are unduly rigid and may promote litigation
by requiring the agency to make negative determinations on requests
for records when there has been inadequate opportunity to locate and
evaluate them. Moreover, these time limits create priority for
Freedom of Information Act requests that may be inconsistent with the
public interest. Officials required to review and evaluate documents
to determine their releasability will be diverted from other important
government duties that may be far more significant to the public than
a random request for a record by "any person', no matter what his
purposeg or motive.

(3) The potential sanction against personnel who appear to have
arbitrarily and capriciously withheld records may create a climate in
which records which should be withheld in the interest of privacy,
national security, or agency efficiency will be released in order to avoid
the possibility of punishment. Moreover, the Act might be interpreted to
authorize Civil Service Commission determinations of whether disciplinary
action is warranted against those responsible for withholding records,
even when the responsible official is a member of the armed forces.

This prospect is wholly inappropriate. Members of the armed forces
are entitled to Qar@fwllly Premf‘-wwkoﬂ nracedures for the imn 43 o~ L
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administrative sanctions, and these are not compatible with the sanction
provision of the enrolled bill.

(4) The modification of subsection (b)(7) to prescribe the circum-
stances under which investigative records may be withheld from public
" requesters is inadequate in its protection of information contained in some
investigative files that cannot qualify as involving criminal investigations
or security intelligence investigations. Although the Conference Report
alludes to background security investigations as coming within the area
of protection, it is by no means clear that courts will interpret the term
"'mational security intelligence investigation' to encompass all investigative
records requiring such protection.

If it is determined that this enrolled bill should be vetoed, we strongly
urge that the veto message avoid language which seems to pose burden-
some interpretations of the bill that are not inevitable. Such language is
likely to prove difficult to overcome in litigation where government
agencies seek to justify the withholding of records under ambiguous
language which lends itself to differing interpretations. For example,
it is undesirable to suggest that a judge must rule on behalf of a
requester in a situation in which he finds the government justification
for security classification no more persuasive than the requesters
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position that the classification is unjustified. As a practical matter
such contingency seems unlikely, and we believe it is inadvisable to
overemphasize in the veto message the extent of the Government's
burden under the de novo review requirements.

We also urge that any veto message avoid raising issues not con-
tained in President Ford's letter of August 20, 1974, To do so is
likely to subject the Executive Branch to the accusation that it has
shifted its ground after Congress attempted to meet it halfway. It
~would be preferable to argue that the concessions mentioned in the
letter of September 23, 1974 from Subcommitiee Chairmen Kennedy
and Moorhead were inadequate to meet legitimate concerns and
responsibilities of the President.

Finally, we recommend that if the President does not veto the enrolled
bill that he issue a signing statement that emphasizes his continuing
responsibility as Commander~in-Chief and Chief Executive under the
Constitution to protect records in the interests of national defense and
foreign policy. This is consistent with the action taken by President
Johnson in signing the original Freedom of Information Act, P. L.
89-487, on July 4, 1966. In addition, a signing message should include
language that will emphasize the responsibility of the agencies to issue
regulations which will interpret these statutory amendments in a
manner that makes them workable and consistent with the overall intent
of Congress. Such a statement would lay the foundation for agency
regulations designed, for example, to mitigate time limits by pre- 4
scribing appropriate forms and recipient offices for requests, thereby
avoiding some of the difficulties that may be encountered from misdirected
and inadequately described requests.

We would welcome the opportunity to comment further on a proposed
veto message or signing statement.

Sincerely,

Martin R. Hoffmarn



UNITED STATES CIVIL SERVICE COMMISSION
" WASHINGTON, D.C. 20415

CHAIRMAN

October 10, 197k

Honorable Roy L. Ash
Director
Office of Management and Budget

Attention: Assistant Director for
legislative Reference

Dear Mr. Ash:

This is in reply to your request for the views of the Civil Service
Commission on enrolled bill H.R. 12471, "To amend section 552 of
title 5, United States Code, known as the Freedom of Information Act."

The enrolled bill makes a number of amendments to section 552 of

title 5, the "Freedom of Information Act", to strengthen the requirements
for access by the public to agency records. The bill strengthens the
section's requirement for publication of agency indexes identifying
information for the public, changes the present law requirement that a
request for information from an agency be for "identifisble records"

to a requirement that the request only “reasonably describe" the records,
and requires that each agency issue regulations establishing for recovery
of oniy the direct costs of search and duplication of records. The bill
authorizes court review de novo of requests for records in camera, sets

a 30-day time limitation for response by an agency to a complaint under
the Freedom of Information law, and provides that court appeals should

be expedited. The court is authorized to assess reasonable atiorney

fees and other litigation costs of complainants. The court is authorized
to make a finding whether the circumstances surrounding the withholding
of information raise questions whether agency personnel acted arbitrarily
or capriciously. If the court so finds, the Civil Service Commission
muist promptly initiate a proceeding to determine whether disciplinary
action is warranted against the responsible officer or employee. The
Commission's findings and recommendations are to be submitted to the
appropriate administrative authority of the agency concerned and to the
responsible official or employee, and the administrative authority shall
promptly take the disciplinary action recommended by the Commission.

The bill establishes deadlines for agency determinations on reaquests,

and revises the national defense and foreign policy exemption to require
establishment of criteria. The exemption for investigatory records is
also amended limiting the exemption to cases where their disclosure
would interfere with enforcement proceedings, deprive a person of a fair
trial, be an invasion of privacy, disclose the identity of a confidential
source, disclose investigative technlques and procedures, or endanger law
enforcement personnel.






MEMORANDUM
AMENDMENTS TO FREEDOM OF INFORMATION ACT
DRAFT VETO MESSAGE
MODIFIED BY THE TREASURY DEPARTMENT

(LANGUAGE TO BE DELETED ENCLOSED IN BRACKETS; LANGUAGE ADDED UNDERLINED)

With. great reluctance and regret, and with my earnest request that this
legislation be promptly re—enacted with the changes discussed below, I am
returning H.R. 12471 without my approval. With these changes, the legislation
will sigﬁificantly strengthen the Freedom of Information Act and the cause of
openness in government to which I am committed. But without them, it will
weaken needed safeguards of individual privacy, impede law enforcement, impair
the national defense and our conduct of foreign relations, diminish the ability
of federal agencies to process information requests fairly and intelligently,
and impose substantial additional expenses upon the taxpayers that can neither
be controlled nor accurately estimated.

None of the changes discussed below would alter the objective of this
legislation, nor would they eliminate any of its basic features. Some of them
will give users of the Act important rights not contained in the bill as it
now stands. These minor but important revisions will eliminate serious
constitutional difficulties and greatly enhancerthe practical workability of
the legislation. | .

First, a limited change is needed in the judicial review provisions as
they would apply to classified defense and foreign policy documents. I am

prepared to accept those aspects of these provisions which are designed ‘to



enable courts to inspect classified documents and review the justification
for their classificatién. I am not, however, able to accord.the courts

what amounts to a power of initial decision rather than a power of review,
in a most sensitive and complex area where they have no particular expertise.
As the legislation now stands, a determination by [the Secretary of Defense]

a responsible official of the Executive Branch that disclosure of a document

wbuld‘endanger our national security must be overturned by a district judge
if, even though it is reasonable, the judge thinks the plaintiff's position
just as riasonable. And if the district judge's decision of equal reasonable-
ness is based upon a determination of fact, it cannot even be undone by a
higher court unless "clearly erroneous." Such a provision not only violates
constitutional norms, it offends common sense. It gives less weight to an
executive determination inveolving the nrotection of our most vital national
defense interests than is accorded determinations involwving routine regulatory
matters. 1 propose, therefore, the minor but vital change that where
classified documents are requested the courts may review the classification
but must uphold it if there is reasonable basis to support it.

The provisions amending the 7tﬂ exemption of the Act, covering investi-

gatory files, would seriously jeopardize individual privacy and the ability

of the FBI and other law enforcement agencies to combat crime, for example.

Individual privacy demands that the second-hand, unevaluated assertions
" about individuals contained in investigative files not bé released withoﬁt
careful evaluation of their imﬁact; and effective law enforcement requires
confidence on the part of those who are asked to provide information aboﬁl

possible violations of law that their identity will be preserved invioclate.



The present bill will assure these protections only in theoryn—nqt in
practice., Confidentiality can simply not be maintained if ﬁany milijons of
pages of FBI and other investigatory law enforcement files become subject

to compulsory disclosure at the behest of any person, except as the govern-
ment may be able to prove to a court--gseparately for each paragraph of each
document-~~that disclosure Ywould"” cause a type of harm specified in the
amendmen}. Qur law enforcement agencies do not have, and assuredly will not
be able to obtain, the large number of trained and knowledgeable personnel
that would be needed to make such a line-by-line examination with respect to

information requests that sometimes involve hundreds of thousands of documents.

Similarly, the tax collection activities of the Internal Revenue Service could

be impaired by a further liberalizaticn of access to law enforcement files.

Experience has shown that sophisticated taxpavers will utilize provisions

such as_those in the bill to supplement discovery in both criminal and civil

proceedings with the potential of severely curtailing and delaving audit

investigations and prosecutions in the tax area until the matter of access

ig finally resolved. This could result in a loss of tax revenues. In order to

meet the Congress' legitimate concerns with the existing investigatory files
exemption, I propose, instead of the unrealistic provisions contained in the
present bill, the following new safeguards: (1) prohibition against placing.
in investigatory files records which are not investigatory records; (2) clear
specification that the existing exemption does not apply to‘noninvestigatory

" records that are found in investigatory files, and (3) substitution of the

tests proposed in the present bill for the investigatory files exemption when



the documents covered by the request are less than 50 pages in length, unless
the agency specificall? finds (subject to judicial review) that application of those
tests is not feasible or not in furtherance of the purposes of the Aét.

The administrative time limit provisions in the bili are aimed at a
desirable goal, but are too rigid, considering the great variety in the nature,
size, and difficulty of Freedom of Informaticn.requests. In their present form,

they will reguire emplovees of agencies, particularly those, like the Internal

Revenue Service, which have voluminous records in numerous locations, to make

hastv iudements on the availability of regquested records and thereby lead to

unnecessary denials in some cases and to careless grants in others, sacrificing
individual privacy, commercial confidentiality, and the proper performance of
govermment functions. They make no allowance for consulting either individuals
cr bucinecg firme when records about them ave sought; nor do they take into
account the situation of an agency like the Immigration and Naturalization

Service, which receives almost 100,000 requests a year for information contained

in over 12,000,000 files kept at 67 locations, or the Internal Revenue Service, .

which maintains literally hundreds of millions of tax records at over 100

locations. I urge that the time limit provisions be changed [so as generally
to reflect the recommendations of the Administrative Conference of the United

States] to provide more realistic and practical limits. While it mayv not be

essential for every agency, in mv judgment, a minimum of 30 days for an initial,

plus 30 days for an appelilate, response is absolutely essential for agencies

such as the Internal Revenue Service. The ability to extend such periods for

an additional 30 davs upon the personal determination of the head of the agency

ig also necessarv. 1 would, moreover, propose that further extensions be




permitted for good cause shown. As safeguards against agency abuse of time

extensions, I would agree to limiting any one extension to 10 working days
and also giving a requester the vright, which the bill does not now confer,
to challenge in court an agency's justification for issuing extensions. I
would also favor inclusion of a provision authorizing and encouraging
specially expedited service for the news media and others with a special

public interest in speed.

In many agencies, final decisions to deny information are made by

presidential appointees. The bill contains provisions for disciplining those

agency personnel who have acted arbitrarilv and capriciously with respect to

the withholding of documents. Those provisions would require a court to make

written findings and the Civil Service Commission then to initiate proceedings

to determine whether disciplinary action is warranted against the officer or

employee who is primarily responsible for the withholdime. The Civil Service

Commission is to submit its findings and recommendations to the agency con-

cerned and that agency is to take the corrective action that the Commission

recommends. It is questionable whether the Civil Service Commission has

jurisdiction over presidential appointees who may have made the decision to

withhold, It is also questionable whether an agency may take disciplinary

action against such officials. It would seem that only the President could

clearly take such action, I recommend that the Congress give further considera-

tion to this provision in light of these factors.

Finally, fairuess to the taxpayer and to the persons who are the subjects

£y

of federal records calls for some changes in the closely related provisions

which would prohibit amy charge for examination of records regardless of the RN



amount of work involved, while compelling extensive editing in order to
release "any reasonably segragable portion" of a record. Under the fee
provision, corporate interests could require massive research in government
records for their own gain at the taxpayer's expense; and that expense would
be greatly inflated by the editing provision. Agencies would be under great
pressure to reduce their editing work by releasing records without adequate
consideration of the impact upon individuals or upon government functions.

To correct these problems, I propose that fees for services other than search
and duplication be permitted under the userkcharge statute where they exceed
8§100—with right to a quick and independent administrative review of the fees,
and to court review. I also propose that the editing requirement be made a
general but not a universal rule, that is, inapplicable in those situations in
which it is found by the agency to be not reasonably practicable, not in
furtherance of the goals of the Act, or not consistent with the nature and
purpose of the exemption in question--again with the right to judicial review
of this determination.

I again emphasize that the changes discussed above do not eliminate any
of the basic features of this legislation, which I endorse. They can
accurately be described as technical changes, which enable the same objéctives
to be achieved in a fashion which avoids adverse effects that would otherwise
ensﬁe. It is my firm belief that they would not weakem but yould strengthen
this legislation, because the predictgble effect of the present bill's

impracticable and undesirable demands upon administrators and judges will.be
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to diminish respect for, and reduce the careful observance of the Freedom
of Information Act. I am submitting to the Congress, togetﬁer with this
veto message, an Administration bill which is identical to B.R. 12471, with
the minor but important changes I have discussed above. 1 hope that bill

will receive the wide support it deserves.






EXECUTIVE OFFICE CF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C, 20503

0CT 161974

MEMORANDUM FOR THE PRESIDENT

Subject:  Enrolled Bill H.R. 12471 - Freedom of Information
Act amendments
Sponsor - Rep. Morehead (D) Pennsylvania and 11 others

Cctober 19, 1974 -~ Saturday
Purpose
. To amend the Freedom of Information Act.

- Agency Recommendations :

Office of Management and Budget Disagproval (Veto message
attached) '
Department of Justice Disapproval (Draft veto
: message attached)
Central Intelligence Agency " Disagproval
Department of the Treasury " Disagproval ,
Department of Commerce Disggproval (informally)
Department of Defense : Disagproval (informally) .
Civil Service Commission " Disggproval
Department of State N " Disagproval (informally)
General Services Administration No dijection (informally)
" Department of Health, Education ;
and Welfare . " Defers (informally)
" Discussion

In 1958 the Congress enacted an amendment to the 1789 "housekeep-
ing" statute which had authorized Federal agencies to establish
‘files and maintain records. The 1958 amendment provided that the
housekeeping statute did not authorize withlwlding information
from the public. In 1966 the Freedom of Infmrmation Act estab-
- lished procedures by which the public could acquire documents in
order to know about the business of their gorernment. That, law

s ~.°~v\ B
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provided for de novo Federal court review of agency decisions
~ to withhold information and placed on the government the burden
to prove that the withholding was proper.

In 1971, a comprehensive review of the administration of the
1966 Act was undertaken culminating, after extensive studies
and hearings, in H.R. 12471.

- H.R. 12471 is intended to provide more prompt, efficient, and
complete disclosure of information.

Specifically, H.R. 12471 would:

- == require that indexes be made available of infor-
"mation such as final opinions and orders in

- adjudication of cases, statements of policy not

published in the Federal Register, staff manuals

and instructions and other material. It further

- provides for an exception to the requirement for
publication under prescribed circumstances.

- =- require information be made available in response
. to a request which "reasonably describes"™ the
information. This is essentially a codification of

- —— require agencies to'promulgate a fee schedule for .
document search and duplication and for a waiver
. of charges where release of information would be
. of benefit to the general public.

- == authorize courts in their discretion to examine
- agency reccrds in camera to determime whether the
+ records can be properly withheld under the Act.

. The enrolled bill would reverse the Supreme Court

. decision in Environmental\Protection“Aqency v. Mink,

Cet al., 410 U.S.’ 73 (1973), which held that judicial

- review of cla851r1e& documents pursuant to Freedom

. of Information Act litigation was limited to ascer-

. taining whether the document was in flact classified

- and precluded an in camera review to insure the

- reasonableness of the classificatiomn. The decision
was based on the legislative history of the classi-

- fied documents exemption to the Freesdom of Information




. Act and therefore Constitutional issues were not .
addressed. - Present law permits de novo review

- of Freedom of Information Act complaints. The

- enrolled bill would additionally authorize a

" review of the classified documents in camera to

. determine whether the documents were properly

- classified and to release them if the court

- found they were not properly classified. The

. burden of proof would be on the agency to sustain
its action of classification.

Your August’ 20 letter to the Conferees stated that
"I simply cannot accept a provision that would risk
. exposure of our military or intelligence secrets

- and diplomatic relations because of a judicially

- perceived failure to satisfy a burden of proof."
The Conferees did not alter the language of the

. bill but urged in the Conference Report on the bill
- that courts glve'“substdntlal weight™ to the
"agency's affidavit concerning the details of the
- classified status of the disputed records."

. The Justice Department believes that this pro-

- vision is unconstitutional because of the degree

- of proof that agencies must demonstrate to a court
. to maintain the classification. All affected

' agencmes strongly urge a veto as a result of this
- provision. Although some judicial review may well
- be permissible except for those documents with a

- direct Presidential nexus, documents classified in
. the interest of our national security should be

. disclosed only if the classification was unreason=-
able and in camera judicial review should be
cutilized only if the evidence presented does not -
indicate that the document was in fact reasonably
. ¢classified pursuant to the standards of the Execu~
. tive order.

Since this provision may be unconstitutional, the .
provision could be eliminated or altered by court .
- decision. Signing the bill and litigating this -
provision would result in a judicially constructed
" review provision instead of a statutory procedure.
. Vetoing the bill and simultaneously submitting

- curative language would risk an override and

. criticism for vetoing a "truth and candor" blll



provide for a limit of 10 days on determinations
whether to comply with a request for documents
and a limit of 20 days on determination of an
appeal from any withholding. = Treasury in its

. views letter on the enrolled bill states cate- -

~gorically that this limit would be impossible

- for them to meet in view of the nearly 100
"million records in nearly 100 locations. Treasury

would need at least 30 days for its initial de-
termination. In your letter to Senator Kennedy

~you called the time limits "unnecessarily re-

. strictive." 1In his response dated September 23,

Senator Kennedy states that the Conference Com-

"mittee adopted the Senate version which granted

agencies additional time and provided for addi-

. tional time by the court. Administratively, this

provision could have the most significant cost
and operational impact upon the agencies, and

- the time limits may be unworkable.

provide for a limit of 30 days on the time during
which an agency must respond to a complaint and

- for priority treatment of these cases in the courts.

provide for court assessment, against the Uniled
States, of attorney fees and litigation costs
incurred in any case in which the complainant has

. substantially prevailed.

provide for CSC action to determine whether an

. employee should be disciplined in any case where

a court issues a finding that information has

. been arbitrarily or capriciously withheld. CSC

would, after consideration, submit its findings

- and recommendations to the agency comcerned and
- the agency must follow those recommemdations. 1In
- your letter to Senator Kennedy you stated that .

personnel discipline should be left with the
agency and judicial involvement them follow in
the traditional form. Senator Kennedy replied

. that the Conference version was substantially
"modified to place disciplinary proceedings in CSC

and then only after a "written findimg by the

. court that circumstances raise questions whether

agency personnel acted arbitrarily or capriciously."”

£



- == amend the law enforcement investigatory files

. exemption to permit withholding of documents
only if their disclosure would result in any
one of the following six specific occurrences:

a. interfere with enforcement proceedings;

- b. deprive a person of a right to a fair
trial or an impartial adjudication;

. ¢.  constitute an unwarranted invasion of
personal privacy;

d. . disclose the identity of a confidential

source and, in the case of a record compiled by

~a criminal law enforcement suthority in the

- course of a criminal investigation or by an
agency conducting a lawful naticnal security
intelligence investigation, confidential in-

- formation furnished only by the confidential
sources;

- e. disclose investigative techniques and
procedures; and

- £f. endanger the life or physical safety of
¢ law enforcement personnel.

. The agency would have to bear the burden of proof
in demonstrating to a court that the record would
" result in one of these events. Current law generally
. exemptsall such files compiled for law enforcement
purposes and has been given an expansive interpre-
~tation by the courts consistent with its legislative
. history.

- Your August 20 letter urged deletion of the words
“"clearly unwarranted" from the personal privacy

. exemption to disclosure (item ¢ above). The Con-

- ferees deleted the word "clearly" from the bill.

. The letter further expressed concern that this pro-

- vision not "reduce our ability to effectively deal
with crimes." The bill was altered following your

- letter to exempt material which would disclose a

’






TO THE HOUSE OF REPRESENTATIVES

I am returning herewith without my approval H.R. 12471,

a bill to amend the public access to documents provisions of

the Administrative Procedures Act. In August, I was graciously

afforded an opportunity to review this proposed legislation.
On August 20, because I believe so strongly in the need for

a more open Executive branch, I transmitted a letter to the
conferees expressing my support for the direction of this

" legislation and presenting my concern with some of its pro-

- visions. I stated that I would go more than halfway to
accommodate Congressional concerns with this legislation, and
I am very pleased tha£ Congress has also demonstrated a spirit
of cooperation and accommodation.

In my letter, I stated that, notwithstanding my prefer-
ences, I would accept several provisions in the bill which
would be burdensome. I am certain that Congress made similar
adjustments. However, I am still deeply concerned with some
provisions of the enrolled bill.

First, I believe that confidentiality would not be main-
tained if many millions of pages of FBI and other investiga-
tory law enfoﬁcement files would be subject to compulsory
disclosure at the behest of any person unless the Government
could prove to a court -- separately for each paragraph of
each document -- that disclosure "would" cause a type of harm
specified in the amendment. Our law enforcement agencies do
not have, and could not obtain, ﬁhe large number of trained
and knowledgeable personnel that would be needed to make such
a line-by~line examination of information requests that some~

times involve hundreds of thousands of documents.



Second, as I previously stated "I simply cannot accept‘
a provision that would risk exposure of our military or intelli~
~gence secrets and diplomatic relations because of a judicially
perceived failure to satisfy a burden of proof." That pro-
vision remains unaltered in the enrolled bill.

I am prepared to accept those aspects of the provision'
which would enable courts to inspect classified documents and
" review the justification for their classification. I am not,
however, able to accord the courts what amounts to a power of
initial decision rather than a power of review, in a most
sensitive and complex area where they have no particular ex-
pertise. As the legislation now stands, a determination by
the Secretary of Defense that disclosure of a document would
endanger cur national security would have to be overturned by
a district judge if, even though it was reasonable, the judge
thought the plaintiff's position just as reasonable. And if
the district judge's decision of equal reasonableness is based
upon a determination of fact, it cannot even be undone by a
higher court unless "clearly erroneous." Such a provision
would violate constitutional principles and it would give
less weight before the courts to an executive determination
involving the protection of our most vital national defense
interests than is accorded determinations involving routine
regulatory matters,

I propose, therefore, that where classified documents
were reguested the courts could review the classification but

would have to uphold the classification if there is reasonable




basis to support it. In determining the reasonableness of the
classification, the courts would consider all attendant evi-
dence prior to resorting to an in camera examination of the
document.

I shall shortly submit language which would dispel my
concerns regarding the manner of judicial review of classified
naterial and for mitigating the administrative burden placed
on the agencies, especially our law enforcement agencies, by
the bill as presently enrolled. It is only my conviction that
the bill as enrolled is unconstitutional and unworkable that
would cause me to return the bill without my approval. I
sincerely hope that this legislation will be reenacted with
the changes I propose and returned to me for signature during

this session of Congress.

THE WHITE HOUSE

October , 1974




THE GENERAL COUNSEL OF THE TREASURY

WASHINGTON, D.C. 20220

October 15, 1974

Director, Office of Management and Budget
Executive Office of the President
Washington, D.C. 20503

Attention: Assistant Director for Legislative
Reference

Dear Sir:

Reference is made to the proposed veto message on
H.R. 12471.

We have prepared and enclose herewith a modification
of the draft veto message submitted by the Department of
Justice. We have made those changes that we believe are
indicated by the position taken in the ‘Lreasury Department
letter of comment delivered to you last week. The language
which would be deleted from the Justice Department draft is
enclosed in brackets and the language which Treasury would
add to that draft is underlined.

 Very truly yours,

B )

Richard R. Albrecht

Enclosure



ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

Depurtment of Justice
Washiugten, D.¢€. 20530

Honorabhle Roy L. Ash

Director, Office of Management
and Budget

Washington, D.C. 20503

DeaYr Mr. Ash:

In compliance with your request, I have examined
the enrolled bill (H.R. 12471), to amend section 552
of Title 5, United States Code, known as the Freedom
of Information Act. Since the facsimile of the enrolled
bill is not yet available, the review has been made of
the bill as it appears in the conference report (Senate
Report No. 93-1200 of October 1, 1974).

The enrolled bill is designed to improve the admini-
strative procedures for handling requests by the public
nnder the Freedom of Information Act for access to
government documents. The bill makes numerous substantial

- changes in the present Act. While there are many pro-
visions with which we do not disagree, there are some
points upon which we take strong exception.

The attached proposed memorandum of disapproval gives
general suppert to the principle of strengthening the
Freedom of Information Act and promoting the cause of
openness in government, while at the same time highlighting
the defects which we see in the bill and requesting their
elimination.

It is recommended that the enrolled bill not receive
Executive approval and that the substance of the attached
proposed memorandum of disapproval be included in the
veto message. ‘

si

erely;}‘

A ppf |
0y foieeatrac

Y e

W. Vincent Rakestraw

Assistant Attorney General

»



CENTRAL INTELLIGENCE AGENCY
WasHINGToN, D.C. 20505

sEp W74

The President
The White House _
Washiagton, D.C. 20500

- Dear Mr. President:

. It appears that H.R. 12471, the Freedom of Information Act
amendments now in conference in the Congress, may be approved by
the Congress. In that event, I respectfully urge your veto of this .
bill.

I have serious concern over the interjecton of the courts into

o
the classification process. The courts are ill equipped to make the
judgments of what matters are classified. The courts themselves have
consistently so indicated and have pointed to the ability of the Executive
branch to bring to bear all the necessary knowledge to make proper
judgments on matters of classification. The courts have acknowledged
that the Exccutive may have cther highly clocsified information derived

from numerous sources, including the results of intelligence efiorts,
which are not available to the courts.

I strongly support the position you took on court review in your
letter to the House and Senate Conierees of 23 August 1974, I also agree
that court review could be acceptable under certain circumstances if the
court upon review.determines that the classification had been arbiirary
and capricious.

In urging a veto of this bill, I am mindful of the responsibility
placed on me by the Congress in the Nationzl Security Act to protect
"intelligence sources and methods from unauthorized disclosure.” By
law, therefore, that responsibility rests on me, and I do not believe
that I can effectively and securaly conduct intelligence activities if a
court after a de novo review can substitute its 3udomant for mine as to
what information requires protection. Our current difficuliies in the
courts with Mr. Victor Marcheiti, an ex-employee, have clearly shown
us the problems of acquainting courts with the subtiieties and sensiiivities
of the intelligence process. ‘

Py



There are other provisions in this bill which I feel are mos
unsatisfactory., For example, the bill would require Agency responses
within 10 days. Experience has shown that the scope of requests under
the Freedom of Information Act generally requires far greater lengths
of time to do a proper search and subsequent review. Also, the bill
provides for sanctions to be administered by the Civil Service Commission
where employees are charged with 1mpro:>er1y withholding information.
In my view this would be in derogation of the command responalbhl‘jes
of the heads of departments and agencies.

: While I am fully in agreement with the concept that the Executive
branch should make available as much information as possible to the
American public, I do not feel that this bill serves that objective in an
appropriate fashion. Consequen Lly, ITurge yo*-* veto of this bill if it is
approved by the Congress. I

Respectiully,

/i-‘/ \JV ,_,CCO‘IL‘-’(

W. E. Golby
Divector

e e e



THE GENERAL. COUNSEL OF THE TREASURY
WASHINGTON, D.C. 20220

0CT 101974

Director, Office of Management and Budget .
Executive Office of the President
Washington, D,C, 20503

Attention: Assistant Director for Legislative
Reference

Sir:

Reference is made to your request for the views of this Department
on the enrolled enactment of H.R. 12471, the Freedom of Information Act
Amend ents.

The enrolled enactment would amend 5 U,S.C. 552, the so-called
Freedom of Information Act, in several respects, each of which is de~
signed to expedite or assure access by the public to information held
by the Government,

While this Department is prepared to support the overall objectives
and intent of the legislation, it is firmly of the opinion that certain
of its provisions require refinement in order to be workable or consti-
tutionally sound, We therefore believe the President should withhoid
his approval pending such refinements and hereby strongly so recommend.
We have had the benefit of a copy of the draft veto message prepared by
the Department of Justice, That draft message discusses the major areas
in which the enrolled enactment requires refinement, This Department
would support the substance of the Justice draft veto message. However,
we would like to emphasize several matters which are of peculiar concern
to this Department for possible incorporation into a veto message.

The relatively inflexible time limits of subparagraph (6) of 5 U.S.C.
552(a), as it would be amended by § 1(c¢) of the enrolled enactment, are,
in our opinion, totally unworkable. The Internal Revenue Service has
literally tens of millions of files in several hundred locations through-
out the country. It may well require in excess of the permitted times to
locate the record requested, Moreover, tax records are subject to a high
degree of confidentiality. An employee of IRS cannot be expected to
weigh carefully the taxpayer's right to the confidentiality of his records
when he is faced with an inflexible short deadlire and his failure to re-
lease the records may well result in disciplinary action against him,

.
-~
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Neither the best interests of the taxpayer nor the IRS are served by
such a Hobson's choice, Essentially the same argument can be made for
the Customs Service,

Because of these factors, the Department believes that at least 30
days should be allowed for a response to the initial request and that
there should be a right to an extension of a further 30 days if required,
with Court review only for any extension beyond this 60 day period.

While we believe such time limits may be generally warranted, we
are firmly of the opinion that they are essential in the IRS and Customs
context, if in no other,

We are also particularly concerned about the refinement of the in-
vestigatory file exemption contained in § 2(b) of the enrolled enactment,
Our principal concern is expressed in the Justice draft veto message and
relates to the word "would" which applies to clauses (4&) through (F).
More and more citizens are using 5 U,S.C. 552 as an alternative or an
addition to discovery under Court rules, If the request for records is
denied and the denial is appealed to the Courts, it would be necessary
to prove, among other things, that production of the records would inter-
fere with enforcement proceedings. This requirement could delay the
investigation until the request for records suit is resolved. Such de~
lays may have a significant impact on the collection of the revenue by
the Internal Kevenue and Customs Services and pOSSlUly even cie mm*eau
of Alcohol, Tobacco and Firearms.

We also wish to raise one matter which is not discussed in the
Justice draft veto message. Section (b)(2) of the enrolled enactment
would add a new paragraph (4) to 5 U.S.C. 552(a), which in subparagraph
(4)(F) would have a Court make written findings as to whether agency
personnel acted arbitrarily or capriciously with respect to the with-
holding of documents. The Civil Service Commission is then directed to
initiate proceedings to determine whether disciplinary action is war-
ranted against the officer or employee who was primarily responsible for
the withholding, The Civil Service Commission is to submit its findings
and recommendations to the agency concerned and that agency is to take
the corrective action that the Commission recommends. However, in the
Treasury Department final decisions to withhold may be made by Presidential
appointees, It is questionable whether the Civil Service Commission has
jurisdiction over such officials and whether the agency can take disci~
plinary action against them. It would seem inapprowriate for such action
to be taken by an officer other than the President.
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In view of all of the foregoing, the Department would strongly
support a recommendation that the enrolled enactment, H.R. 12471, not
be approved by the President in its present form, '

Sincerely yours,

Richard R. AlbreEE%
General Counsel



GENERAL COUNSEL OF THE DEFARTMENT OF DEFENSE
WASHINGTON, D. €. 20301

11 October 1974

Honorable Roy L. Ash

Director, Office of Management
and Budget

Washington, D.C. 20503

Dear Mr. Ash:

This is in response to your request for the views of the Department of
Defense on the enrolled enactment of H. R. 12471 of the 93d Congress,
to amend Section 552 of Title 5, United States Code, known as the
Freedom of Information Act. ‘
This department cannot recommend that the President sign the enrolled
H.R. 12471, 93d Congress, in view of the remaining technical deficiencies
in some of the provisions. More specifically:

(1) The Department of Defense is opposed to the anthority
of district courts all over the country to review classified documents
on a de novo basis for the purpose of determining whether they "in fact"
meet the criteria of the executive order authorizing their classification.
Under this provision no presumption in favor of the validity of the
classification is specified and, therefore, judges without background in
the subject matter of the questioned record will be asked to '"'second
guess' the justification for the classification. This formidable burden
on the courts, many of which have had little or no experience with such
documents, will necessitate extensive eifort by the Department of Defense
to explain to deciding judges foreign policy and national security matters
which are often of great sensitivity and complexity. To relieve this burden
to some extent it would be appropriate to recommend to the Congress that
they adopt the language proposed by the Senate Committee on the Judiciary
in Report No. 93-854, 93d Congress, endorsing amendment of this Act.
After carefully studying this difficult problem, the Judiciary Committee
recommended language which, in effect, directed the courts to sustain
the classification of a document unless ''the withholding is without a
reasonable basis.' Afurther desirable qualification would be to restrict
suits challenging classification determinations to the Seat of Government
in order that there could be uniformity of treatment and development of
an expertise in a single District Court. B



(2) The proposed time limits for responding to Freedom of
Information Act requests are unduly rigid and may promote litigation
by requiring the agency to make negative determinations on requests
for records when there has been inadequate -opportunity to locate and
evaluate them. Moreover, these time limits create priority for
Freedom of Information Act requests that may be inconsistent with the
public interest. Officials required to review and evaluate documents
to determine their releasability will be diverted from other important
government duties that may be far more significant to the public than
a random request for a record by '"any person', no matter what his
purp'ose or motive.

(3) The potential sanction against personnel who appear to have
arbitrarily and capriciously withheld records may create a climate in
which records which should be withheld in the interest of privacy,
national security, or agency efficiency will be released in order to avoid
the possibility of punishment. Moreover, the Act might be interpreted to
authorize Civil Service Commission determinations of whether disciplinary
action is warranted against those responsible for withholding records,
even when the responsible official is a ' member of the armed forces.

This prospect is wholly inappropriate. Members of the armed forces
are entitled to carefully prescribed procedures for the impositions of
administrative sanctions, and these are not compatible with the sanction
provision of the enrolled bill.

(4) The modification of subsection (b}(7) to prescribe the circum-
stances under which investigative records may be withheld from public
requesters is inadequate in its protection of information contained in some
investigative files that cannot qualify as involving criminal investigations
or security intelligence investigations. Although the Conference Report
alludes to background security investigations as coming within the area
of protection, it is by no means clear that courts will interpret the term
national security intelligence investigation'' to encompass all investigative
records requiring such protection.

If it is determined that this enrolled bill should be vetoed, we strongly
urge that the veto message avoid language which seems to pose burden-
some interpretations of the bill that are not inevitable. Such language is
likely to prove difficult to overcome in litigation where government
agencies seek to justify the withholding of records under ambiguous -,
language which lends itself to differing interpretations. For example,
it is undesirable to suggest that a judge must rule on behalf of a
requester in a situation in which he finds the government justification

for security classification no more persuasive than the requesters
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position that the classification is unjustified. As a practical matter
such contingency seems unlikely, and we believe it is inadvisable to
overemphasize in the veto message the extent of the Government's
burden under the de novo review requirements.

We also urge that any veto message avoid raising issues not con-
tained in President Ford's letter of August 20, 1974. To do so is
likely to subject the Executive Branch to the accusation that it has
shifted its ground after Congress attempted to meet it halfway. It
would: be preferable to argue that the concessions mentioned in the
letter of September 23, 1974 from Subcommittee Chairmen Kennedy
and Moorhead were inadequate to meet legitimate concerns and
responsibilities of the President.

Finally, we recommend that if the President does not veto the enrolled
bill that he issue a signing statement that emphasizes his continuing
responsibility as Commander~-in-Chief and Chief Executive under the
Constitution to protect records in the interests of national defense and
foreign policy. This is consistent with the action taken by President
Johnson in signing the original Freedom of Information Act, P. L.
89-487, on July 4, 1966. In addition, a signing message should include
language that will emphasize the responsibility of the agencies to issue
regulations which will interpret these statutory amendments in a
manner that makes them workable and consistent with the overall intent
of Congress. Such a statement would lay the foundation for agency
regulations designed, for example, to mitigate time limits by pre~ »
scribing appropriate forms and recipient offices for requests, thereby
avoiding some of the difficulties that may be encountered from misdirected
and inadequately described requests.

We would welcome the opportunity to comment further on a proposed
veto message or signing statement.

Sincerely,

Martin R. Hoffmarmn



UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D.C. 20415

CHAIRMAN

October 10, 197k

Honorable Roy L. Ash
Director
Office of Management and Budget

Attention: Assistant Director for
Iegislative Reference

~ Dear Mr. Ash:
This is in reply to your request for the views of the Civil Service
Commission on enrolled bill H.R. 12471, "To amend section 552 cf
title 5, United States Code, known as the Freedom of Information Act."

The enrclled bill makes a number of amendments to section 552 of

title 5, the "Freedom of Information Act", to strengthen the reguirements
for access by the public to agency records. The bill strengthens the
section's requirement for publication of agency indexes identifying
information for the publie, changes the present law requirement that a
request for information from an agency be for "identifiable records"

tc a reguirement that the request only "reasonably describe" the records,
and requires that each agency issue regulalions establishing for recovery
of only the direct costs of search and duplication of records. The bill
avthorizes court review de novoe of requests for records in camera, sets

a 30-day time limitation for response by an agency to a complaint under
the Freedom of Information law, and provides that court appeals should

be expedited. The court is authorized to assess reasonable attorney

fees and other litigation costs of complainants. The court is authorized
to make a finding whether the circumstances surrounding the withholding
of information raise questions whether agency personnel acted arbitrarily
or capriciously. If the court so finds, the Civil Service Commission '
mist promptly initiate a proceeding to determine whether disciplinary
action is warranted against the responsible officer or employee. The
Commission's findings and recommendations are to be submitted to the
appropriate administrative auvthority of the agency concerned and to the
responsible official or employee, and the administrative authority shall
promptly take the disciplinary action recommended by the Commission.

The bLill establishes deadlines for agency determinations on reguests,

and revises the national defense and foreign policy exemption to require
establishment of criteria. The exemption for investigatory records is
also amended limiting the exemption to cases where their disclosure
would interfere with enforcement proceedings, deprive a person of a fair
trial, be an invasion of privacy, disclose the identity of a confidential
source, disclose investigative techniques and procedures, or endanger law
enforcement personnel.












- 98p Cowagmess | HOUSE OF BEPRESENTATIVES { Rwrorr
2d Session ' , No. 93-1380

FREEDOM OF INFORMATION ACT AMENDMENTS

SEPTEMBER 25, 1974.—Ordered to be printed

Mr. Moorurap of Pennsylvania, from the committee of conference,
submitted the following

*  CONFERENCE REPORT

' [To accompany H.R. 12471]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the Senate to the bill (H.R. 12471) to
amend section 552 of title 5, United States Code, known as the
Freedom of Information Act, having met, after full and free confer-
ence, have agreed to recommend and do recommend to their respective
Houses as follows:

That the House recede from its disagreement to the amendment of
the Senate and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following :

That (a) the fourth sentence of section 552(a) (2) of title 5, United
States Code, is amended to read as follows: “Each agency shall also
maintain and make available for public inspection and copying cur-
rent indewes providing identifying information for the public as to
any matter issued, adopted, or promulgated after July 4, 1967, and re-
quired by this paragraph to be made available or published. Each
agency shall promptly publish, quarterly or more frequently, and
distribute (by sale or otherwise) copies of each index or supplements
thereto unless it determines by order published in the Federal Reg-
ister that the publication would be unnecessary and impracticable, in
which case the agency shall nonetheless provide copies of such index
on request of a cost not to exceed the direct cost of duplication.”.

(b)) (1) Section 552(a)(3) of title 5, United States Code, is
amended to read as follows :

“(8) Ewcept wilh respect to the records made available under para-
graphs (1) and (2) of this subsection, each agency, upon any request
for records which (A) reasonably describes such records and (%e %8

made in accordance with published rules stating the time, place, fée§” = ™.
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(if omy), end procedures to be followed, shall make the records
promptly available to any person.”

(2) Section 552(a) of title 5, United States Code, is amended b
redesignating paragraph (4), and all references thereto, as paragrap
(5) and by inserting immediately after paragraph (3) the following
new paragraph:

“(4)(A) In order to carry out the provisions of this section, each
agency shall promulgate regulations, pursuant to notice and receipt
of public comment, specifying a uniform schedule of fees applicable to
all constituent units of such agency. Such fees shall be limited to
reasonable standard charges for document search and duplication and
provide for recovery of only the direct costs of such search and dup-
lication. Documents shall be furnished without charge or at a reduced
charge where the agency determines that waiver or reduction of the
fee is in the public interest because furnishing the information can be
considered as primarily benefiting the general public.

“(B) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place of
business, or in which the agency records are situated, or in the District
of Columbia, has jurisdiction to enjoin the agency from withholding
agency records and to order the production of any agency records im-
properly withheld from the complainant. In such a case the court shall
determine the matter de novo, and may examine the contents of such
agency records in caomera to determine whether such records or an
part thereof shall be withheld under any of the exemptions set fo:r't%
in subsection (b) of this section, and the burden is on the agency to
sustain. its action.

“(0) Notwithstanding any other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint made under
this subsection within thirty days after service upon the defendant of
the pleading in which such complaint is made, unless the court other-
wise directs for good cause shown. ‘

“(D) Ewxcept as to cases the cowrt considers of greater importance,
proceedings before the district court, as authorized by this subsection,
and appeals therefrom, take precedence on the docket over all cases
and, shall be assigned for hearing and trial or for argument at the
earliest practicable date and expedited in every way., '

“(E) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any case
under this section in which the complainant has substantiolly
prevailed.

“(F) Whenever the court orders the production of any agency
records improperly withheld from the complainant and assesses

against the United States reasonable attorney fees and other Ziia'gation'
¢

costs, and the court additionally issues o written finding that the cir-
cumstances surrounding the withholding roise questions whether
agency personnel acted arbitrarily or capriciously with respect to the
withholding, the Ciwil Service Commission shall prompily initiote ¢
proceeding to determine whether disciplinary action is warranted
against the officer or employee who was primarily responsible for the
withholding. The Commission, after investigation and considerotion

of the evidence submitted, shall submit its ﬁndz'ngs and recommenda-
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tionas to the administrative authority to the agency concerned and shall
send coples of the findings and recommendations to the officer or em-
ployee or his representative. The administrative authority shall take
the corrective action that the Commission recommends.

“(@) In the event of nonconepliance with the order of the court, the
district court may punish for contempt the responsible employee, and
inthe case of a @méfgfmed service, the responsible member.”.

(¢) Section 652(a) of title 6, United States Code, is amended by
adding at the end thereof the following new paragraph :

“(6)(4) Each agency, upon any request for records made under
paragraph (1), (2), or (3) of this subsection, shall—

“(7) determine within ten days (ewxcepting Saturdays, Sundays,
and legal public holidays) after the receipt of any such request
whether to comply with such request and shall immediately notify
the person making such request of such determination and the rea-
sons therefor, and of the right of such person to appeal to the head
of the agency any adverse determination; and

“(i1) make a determination with respect to any appeal within
twenty days (excepting Saturdays, Sundays, and legal public holi-
days) after the receipt of such appeal. IT on appedal the denial of
the request for records is in whole or in part upheld, the agency
shall notify the person making such request of the provisions for
judicial review of that determination under paragraph (4) of this
subsection. '

“(B) In unusual circumstances as specified in this subparagraph,
the time limits prescribed in either clause (i) or clause (i) of sub-
paragraph (A) may be extended by written notice to the person mak-
ing such request setting forth the reasons for such extension and the
date on which a determination is expected to be dispatched. No such
notice shall specify a date that would result in an extension for more
than ten working doys. As used in this subparagraph, ‘unusual cir-
cumstances’ means, but only to the extent reasonably necessary to the
proper processing of the particular request—

“(1) the need to search for and collect the requested records from
field facilities or other establishments that are separate from the
office processing the request;

“(42) the need to search for, collect, and appropriately ewamine
a voluminous amount of separate and distinct records which are
demanded in a single request,; or

“(4i3) the need for consultation, which shall be conducted with
all practicable speed, with another agency having a substantial in-
terest in the determination of the request or among two or more
components of the agency having substantial subject-matter inter-
est therein.

“(0) Any person making a request to any agency for records under
paragraph (1), (2), or (3) of this subsection shall be deemed to have
ewhausted his administrative remedies with respect to such request if
the agency fails to comply with the applicable time limit provisions of
this paragraph. If the Government can show exceptional circumstances
exist and that the agency is exercising due diligence in responding to
the request, the court may retain jurisdiction and allow the agency
additional time to complete its review of the records. Upon any deter-
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mination by an agency to comply with a request for records, the rec-

ords shall be made promptly ovailable to such person making such

request. Any notification of denial of any request for records wnder
this subsection shall set forth the names and titles or positions of each
person responsible for the denial of such request.”

Sec. 2. (@) Section 562(b) (1) of title 5, United States Code, is
amended to read as follows :

“(1) (4) specifically authorized under criteria established by an
Faecutive order to be kept secret in the interest of national de-
fense or foreign policy and (B) are in fact properly classified

wrsuant to such Executive order;”

(b) Section 552(b)(7) of title 5, United States Code, is amended to
read as follows:

“(7) investigatory records compiled for law enforcement pur-
poses, but only to the ewtent that the production of such records
would (A) interfere with enforcement proceedings, (B) deprive
a person of a right to a fair trial or an impartial adjudication,

) constitute an wmvarranted invasion of personal privacy, (D)
disclose the identity of a confidential source and, in the case of a
record compiled by a criminal law enforcement authority in the
course of a criminal investigation, or by an agency conducting a
lawful national security intelligence investigation, confidential
information furnished only by the confidential source, (E) dis-
close investigative techniques and procedures, or (F') endanger the
life or physical safety of law enforcement personnel ;”

(¢) Section 552(b) of title 5, United States Code, is amended by
adding at the end the following : “Any reasonably segregable portion
of a record shall be provided to any person requesting such record
after deletion of the portions which are exempt under this subsection.”.

Sec. 3. Section 562 of title 5, United States Code, is amended by
adding at the end thereof the following new subsections :

“(d) On or before March 1 of each calendar year, each agency shall
submit a report covering the preceding calendar year to the Speaker of
the House of Representatives and President of the Senate for referral
to the appropriate committees of the Congress. The report shall
include—

“(1) the number of determinations made by such agency not to
comply with requests for records made to wcg; agency under sub-
section (a) and the reasons for each such determination,

“(2) the number of appeals made by persons under subsection
(@) (6), the result of such appeals, and the reason for the action

- upon each appeal that results in a denial of information;

“(3) the names and titles or positions of each person responsible
for the denial of records requested under this section, and the
number of instances of participation for each;

4 the results of each proceeding conducted pursuant to sub-
section (@) (4) (F), including o report of the disciplinary action
taken against the officer or employee who was primarily responsi-
ble for improperly withholding records or an explanation of why
disciplinary action was not taken;

“(8) a copy of every rule made by such agency regarding this
section; A
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“(6) a copy of the fee schedule and the total amount of fees
collected by the agency for making records available under this
section; and

“(7) such other informagion as indicates efforts to administer
Fully this section.

The Attorney General shall submit an annual report on or before
Mareh 1 of each calendar year which shall include for the prior calen-
dar year a listing of the number of cases arising under this section,
the exemption involved in each case, the disposition of such case, and
the cost, fees, and penalties assessed under subsections (a)(4)(£),
(F), and (G). Such report shall also include a description of the
efforts undertaken by the Department of Justice to encourage agency
compliance with this section.

“(7;) For purposes of this section, the term ‘agency’ as defined
in section 561(1) of this title includes any executive department, mili-
tary department, Government corporation, Government controlled
corporation, or other establishment in the executive branch of the
Government (including the Executive Office of the President), or any
independent regulatory agency.”

Skc. 4. The amendments made by this Act shall take effect on the
ninetieth day beginning after the date of enactment of this Act.

And the Senate agree to the same.
Curr Hovrriewp,
Wirriam S. Moorugap,
Joux E. Moss,
Biur, ALEXANDER,
Frang Horrow
Joux N, ERLENBORN,
Pavr McCrosgey,
Managers on the Part of the House.
Epwarp KENNEDY,
Puare A. Hagr,
Bircu Bavn,
QueNTIN BURDICE,
Joun TuNwNey,
Crarces McC. Marsias, Jr.,
Managers on the Part of the Senate.



JOINT EXPLANATORY STATEMENT OF THE COMMITTEE
OF CONFERENCE

The managers on the part of the House and the Senate at the confer-
ence on the disagreeing votes of the two Houses on the amendment of
the Senate to the bill (H.R. 12471) to amend section 552 of title 5,
United States Code, known as the Freedom of Information Act, sub-
mit the following joint statement to the House and the Senate in
explanation of the effect of the action agreed upon by the managers
and recommended in the accompanying conference report :

The ‘Senate amendment struck out all of the House bill after the
enacting clause and inserted a substitute text.

The House recedes from its disagreement to the amendment of the
Senate with an amendment which is a substitute for the House bill
and the Senate amendment. The differences between the House bill,
the Senate amendment, and the substitute agreed to in conference are
noted below, except for clerical corrections, conforming changes made
necessary by agreements reached by the conferees, and minor drafting
and clarifying changes.

INDEX PUBLICATION

The House bill added language to the present Freedom of Infor-
mation law to require the publication and distribution (by sale or
otherwise) of agency indexes identifying information for the public
as to any matter issued, adopted, or promulgated after July 4, 1967,
which is required by 5 U.S.C. § 552(2) (2) to be made available or
published. This includes final opinions, orders, agency statements of
policy and interpretations not published in the Federal Register, and
administrative staff manuals and agency staff instructions that affect
the public unless they are otherwise published and copies offered for
sale to the public. Such published indexes would be required for the
July 4, 1967, period to date. Where agency indexes are now published
by commercial firms, as they are in some instances, such publication
would satisfy the requirements of this amendment so long as they are
made readily available for public use by the agency.

The Senate amendment contained similar provisions, indicating that
the publication of indexes should be on a quarterly or more frequent
basis, but provided that if an agency determined by an order published
in the Federal Register that its publication of any index would be
“annecessary and impracticable,” it would not actually be required to
publish the index. However, it would nonetheless be required to pro-
vide copies of such index on request at a cost comparable to that
charged had the index been published.

The conference substitute follows the Senate amendment, except
that if the agency determines not to publish its index, it shall pro-
vide copies on request to any person at a cost not to exceed the direct
cost of duplication,

)]
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IDENTIFIABLE RECORDS

Present law requires that a request for information from an agency
be for “identifiable records.” The House bill provided that the request
only “reasonably describe” the records being sought.

The Senate amendment contained similar language, but added a
provision that when agency reeords furnished a person are demon-
strated to be of “general public concern,” the agency shall also make
them available for public inspection and purchase, unless the agency
can demonstrate that they could subsequently be denied to another
individual under exemptions contained in subsection (b) of the Free-
dom of Information Act.

The conference substitute follows the House bill. With respect to
the Senate proviso dealing with agency records of “general public
interest,” the conferees wish to make clear such language was elimi-
nated only because they conclude that all agencies are presently obli-
gated under the Freedom of Information Act to pursue such a policy
and that all agencies should effect this policy through regulation.

SEARCH AND COPYING FEES

The Senate amendment contained a provision, not included in the
House bill, directing the Director of the Office of Management and
Budget to promulgate regulations establishing a uniform schedule
of fees for agency search and copying of records made available to
a person upon request under the law. It also provided that an agency
could furnish the records requested without charge or at a reduced
charge if it determined that such action would be in the public interest.
It further provided that no fees should ordinarily be charged if the
person requesting the records was an indigent, if such fees would
amount to less than $3, if the records were not located by the agency,
or if they were determined to be exempt from disclosure under sub-
section (b) of the law.

The conference substitute follows the Senate amendment, except

that each agency would be required to issue its own regulations for
the recovery of only the direct costs of search and duplication—not
including examination or review of records—instead of having such
regulations promulgated by the Office of Management and Budget.
In addition, the conference substitute retains the agency’s discretionary
public-interest waiver authority but eliminates the specific categories
of situations where fees should not be charged.
. By eliminating the list of specific categories, the conferees do not
intend to imply that agencies should actually charge fees in those
categories. Rather, they felt, such matters are properly the subject for
individual agency determination in regulations implementing the
Freedom of Information law. The conferees intend that fees should
not be used for the purpose of discouraging requests for information
or as obstacles to disclosure of requested information.

COURT REVIEW

The House bill clarifies the present Freedom of Information law
with respect to de novo review requirements by Federal courts under
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section 552(a) (3) by specifically authorizing the court to examine in
camera any requested records in dispute to determine whether the
records are—as claimed by an agency—exempt from mandatory dis-
closure under any of the nine categories of section 552(b) of the law.

The Senate amendment contained a similar provision authorizing
in camera review by Federal courts and added another provision, not
contained in the House bill, to authorize Freedom of Information suits
to be brought in the Federal courts in the District of Columbia, even
in cases where the agency records were located elsewhere.’

The conference substitute follows the Senate amendment, providing
that in determining de novo whether agency records have been prop-
erly withheld, the court may examine records ¢n camera in making its
determination under any of the nine categories of exemptions under
section 552(b) of the law. In Environmental Protection Agency v.
Mink, et al., 410 U.S. 78 (1978), the Supreme Court ruled that in
camera inspection of documents withheld under section 552(b) (1) of
the law, authorizing the withholding of classified information, would
ordinarily be precluded in Freedom of Information cases, unless Con-
gress directed otherwise. H.R. 12471 amends the present law to permit
such 4n camera examination at the diseretion of the court. While in
eamera examination need not be automatic, in many situations it will
plainly be necessary and appropriate. Before the court orders in
camera inspection, the Government should be given the opportunity
to establish by means of testimony or detailed affidavits that the docu-
ments are clearly exempt from disclosure. The burden remains on the
Government under this law. :

RESPONSE TO COMPLAINTS

The House bill required that the defendant to a complaint under
the Freedom of Information law serve a responsive pleading within
20 days after service, unless the court directed otherwise for good
cause shown, ,

The Senate amendment contained a similar provision, except that
it would give the defendant 40 days to file an answer.

The conference substitute would give the defendant 30 days to re--
spond, unless the court directs otherwise for good cause shown.

EXPEDITED APPEALS

The Senate amendment included a provision, not contained in the
House bill, to give precedence on appeal to cases brought under the
Freedom of Information law, except as to cases on the docket which
the court considers of greater importance.

The conference substitute follows the Senate amendment,

ASSESSMENT OF ATTORNEY FEES AND COSTS

The House bill provided that a Federal court may, in its discretion,
assess reasonable attorney fees and other litigation costs reasonably
incurred by the complainant in Freedom of Information cases in which
the Federal Government had not prevailed.

The Senate amendment also contained a similar provision applying
to cases in which the complainant had “substantially prevailed,” but

H. Rept. 93-1380 0——2
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added certain criteria for consideration by the court in making such
awards, including the benefit to the public deriving from the case, the
commercial benefit to the complainant and the nature of his interest
in the Federal records sought, and whether the Government’s with-
holding of the records sought had “a reasonable basis in law.”

The conference substitute follows the Senate amendment, except
that the statutory criteria for court award of attorney fees and litiga-
tion costs were eliminated, By eliminating these criteria, the conferees
do not intend to make the award of attorney fees automatic or to pre-
clude the courts, in exercising their discretion as to awarding such

fees, to take into consideration such criteria. Instead, the conferees
believe that because the existing body of law on the award of attorney

fees recognizes such factors, a statement of the criteria may be too
delimiting and is unnecessary. : SR

SANCTION

The Senate amendment contained a provision, not included in the
Houss bill, authorizing the court in Freedom of Information Act cases
to impose a sanction of up to 60 days suspension from employment
against a Federal employee or official who the court found to have
been responsible for withholding the requested records without reason-
able basis in law. ' -

The conference substitute follows the Senate amendment, except
that the court is authorized to make a finding whether the circum-
stances surrounding the withholding raise questions whether agency
personnel acted arbitrarily or capriciously with respect to the with-
holding. If the court so finds, the Civil Service Commission must
promptly initiate a proceeding to determine whether disciplinary
action is warranted against the responsible officer or employee. The
Commission’s findings and recommendations are to be submitted to
the appropriate administrative authority of the agency concerned and
to the responsible official or employee, and the administrative author-
ity shall promptly take the disciplinary action recommended by the
Commission. This section applies to all persons employed by agencies
under this law. ]

ADMINISTRATIVE DEADLINES

The House bill required that an agency make a determination
whether or not to comply with a request for records within 10 days
{excepting Saturdays, Sundays, and legal public holidays) and to
notify the person making the request of such determination and the
reasons therefor, and the right of such person to appeal any adverse
determination to the head of the agency. It also required that agencies
make a final determination on any appeal of an adverse determination
within 20 days (excepting Saturdays, Sundays, and legal public holi-
days) after the date of receipt of the appeal by the agency. Further,
any person would be deemed to have exhausted his administrative
remedies if the agency fails to comply with either of the two time
deadlines.

The Senate amendment contained similar provisions but authorized
certain other administrative actions to extend these deadlines for an-
other 30 working days under specified types of situations, if requested
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by an agency head and approved by the Attorney General. It also
would grant an.agency, under specified “unusual circumstances,” a
10-working-day extension upon notification to the person requesting
the records. In addition, an agency could transfer part of the number
of days from one category to another and authorize the court to allow
still additional time for the agency to respond to the request. The Sen-
ate amendment also provided that any agency’s notification of denial
of any request for records set forth the names and titles or positions of
each person responsible for the denial. It further allowed the court, in
a Freedom of Information action, to allow the government additional
time if “exceptional circumstances” were present and if the agency
was exercising “due diligence in responding to the request.”

The conference substitute generally adopts the 10- and 20-day ad-
ministrative time deadlines of the House bill but also incorporates the
10-working-day extension of the Senate amendment for “unusual
circumstances” in situations where the afgency must search for and
collect the requested records from field facilities separate from the
office processing the request, where the agency must search for, collect,
and examine a voluminous amount of separate and distinct records
demanded in a single request, or where the agency has a need to consult
with another agency or agency unit having a substantial interest in the
determination because of the subject matter. This 10-day extension
may be invoked by the agency only once—either during initial review
of the request or during appellate review.

The 30-working-day certification provision of the Senate amend-
ment has been eliminated, but the conference substitute retains the
Senate language requiring that any agency’s notification to a person of
the denial of any request for records set forth the names and titles
or positions of each person responsible for the denial, The conferees
intend that this listing include those persons responsible for the origi-
nal, as well as the appellate, determination to deny the information
requested. The conferees intend that consultations between an agency
unit and the ageney’s legal staff, the public information staff, or the
Department of Justice should not be considered the basis for an
extension under this subsection.

The conference substitute also retains the Senate language giving
the court authority to allow the agency additional time to examine
requested records In exceptional circumstances where the agency was
exercising due diligence 1n responding to the request and had been
since the request was received.

NATIONAL DEFENSE AND FOREIGN POLICY EXEMPTION (B} (1)

The House bill amended subsection (b) (1) of the Freedom of In-
formation law to permit the withholding of information “authorized
under the criteria established by an Executive order to be kept secret
in the interest of the national defense or foreign policy.”

The Senate amendment contained similar language but added
“statute” to the exemption provision. -

The conference substitute combines language of both House and
Senate bills to permit the withholding of information where it is
“specifically authorized under criteria established by an Executive
order to be kept secret in the interest of national defense or foreign
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policy” and is “in fact, properly classified” pursuant to bo

and substantive criteria contaiged in such ngecutive or(ll)e:.h procedural
. When linked with the authority conferred upon the Federal courts
in this conference substitute for i camera examination of contested
records as part of their de novo determination in Freedom of Informa-
tion cases, this clarifies Congressional intent to override the Supreme
Coprt s holding inthe case of £.P.A.v. i/ ink, et al., supra, with respect
to in camera review of classified documents, .

However, the conferees recognize that the Executive departments
responsible for national defense and foreign policy matters have
unique insights into what adverse affects might occur as a result of
public disclosure of a particular classified record. Accordingly, the

conferees expect that Federal courts, in making de novo determina-

tions in section 552(b) (1) cases under the Freedom of Information
law, will accord substantial weight to an agency’s affidavit concerning
the details of the classified status of the disputed record.

Restricted Data, (42 U.8.C. 2162), communication information (18
U.8.C. 798), and intelligence sources and methods (50 U.S.C. 403
(d) (3) and (g)), for example, may be classified and exempted under
section 552(b) (3) of the Freedom of Information Act, When such

information is subjected to court review, the court should recognize.

that if such information is classified pursuant to one of the above
statutes, it shall be exempted under this law.

INVESTIGATORY RECORDS

The Senate amendment contained an amendment to subsection
(b) (7) of the Freedom of Information law, not included in the House
bill, that would clarify Congressional intent disapproving certain
court mterpretations which have tended to expand the scope of agency
authority to withhold certain “investigatory files compiled  for law
enforcement. purposes.” The Senate amendment would permit an
agency to withhold investigatory records compiled for law enforce-
ment purposes only to the extent that the production of such records
would interfere with enforcement roceedings, deprive a person of a
right to a fair trial or an impartia, adjudication, constitute a clearly
unwarranted invasion of personal privacy, disclose the identity of an
informer, or disclose investigative fechnigues and procedures.

The conference substitute follows the g
the substitution of “confidential source” for “informer,” the addition
of language protecting information compiled by a criminal law en-
forcement authority from a confidential source in the course of a
criminal investigation or by an agency conducting a lawful national
security intelligence investigation, the deletion of the word “clearly”
relating to avoidance of an “unwarranted invasion of personal
privacy,” and the addition of a catego allowing withholding of
information whose disclosure “would endanger the life or physical
safety of law enforcement personnel.” .

The conferees wish to make clear that the scope of this exception
against disclosure of “investigative techniques and procedures” should
not be interpreted to include routine techniques and procedures al-
ready well known to the public, such as ballistics tests, gerprinting,
and other scientific tests or commonly known techniques. Nor is this

enate amendment except for
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exemption intended to include records falling within the scope of
subsection 552(a)(2) of the Freedom of Information law, such as
administrative staff manuals and instructions to staff that affect
a member of the public. i . i

The substitution of the term “confidential source” in section 552
(b) (7) (D) is to make clear that the identity of a person other than
a paid informer may be protected if the person provided information
under an express assurance of confidentiality or in circumstances from
which such an assurance could be reasonably inferred. Under this
category, in every case where the investigatory records sought were
compiled for law enforcement purposes—either civil or criminal in
nature—the agency can withhold the names, addresses, and other
information that would reveal the identity of a confidential source
who furnished the information. However, where the records are com--
piled by a criminal law enforcement authority, a/Z of the informa-
tion furnished only by a confidential source may be withheld if the
information was compiled in the course of a criminal mvestggatxpn.
In addition, where the records are compiled by an agency conducting
a lawful national security intelligence investigation, all of the infor-
mation furnished only by a confidential source may also be Wlthhgld,;
The conferees intend the term “criminal law enforcement authority
to be narrowly construed to include the Federal Bureau of Investiga-
tion and similar investigative authorities. Likewise, “national secur-
ity” is to be strictly construed to refer to military security, national
defense, or foreign policy. The term “intelligence” in section 552(b)
(7) (D) is intended to apply to positive intelligence-gathering activi-
ties, counter-intelligence activities, and background security investi-
gations by governmental units which have authority to conduct such
functions. By “an agency” the conferees intend to include criminal
law enforcement authorities as well as other agencies. Personnel,
regulatory, and civil enforcement investigations are covered by the
first clause authorizing withholding of information that would reveal
the identity of a confidential source but are not encompassed by the
second clause authorizing withholding of all confidential information
under the specified eircumstances. i . )
~ The conferees also wish to make clear that disclosure of information
about a person to that person does not constitute an invasion of his
privacy. Finally, the conferees express approval of the present Justice
Department policy waiving legal exemptions for withholding historic
investigatory records over 15 years old, and they encourage its con-
tinuation. :

SEGREGABLE PORTIONS OF RECORDS

The Senate amendment contained a provision, not included in the
House bill, providing that any reasonably segregable portion of a rec-
ord shall be provided to any person requesting such record after the
deletion of portions which may be exempted under subsection (b) of
the Freedom of Information law.

The conference substitute follows the Senate amendment.

ANNUAL REPORTS BY AGENCIES

The House bill provided that each agency submit an annual report,
on or before March 1 of each calendar year, to the Speaker of the House
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and the President of the Senate, for referral to the appropriate com-
mittees of the Congress. Such report shall include statistical informa-
tion on the number of agency determinations to withhold information
requested under the Freedom of Information law; the reasons for
such withholding; the number of appeals of such adverse determina-
tions with the result and reasons for each; a copy of every rule made
by the agency in connection with this law; a copy of the agency fee
schedule with the total amount of fees colleeted by the agency during
the year; and other information indicating efforts to properly admin-
ister the Freedom of Information law.

The Senate amendment contained similar provisions and added two
requirements not contained in the House bill, (1) that each agency re-
port list those officials responsible for each denial of records and the
numbers of cases in which each participated during the year and (2)
that the Attorney General also submit a separate annual report on or
before March 1 of each calendar year listing the number of cases aris-
ing under the Freedom of Information law, the exemption involved
in each such case, the disposition of the case, and the costs, fees, and
penalties assessed under the law. The Attorney General’s report shall
also include a description of Justice Department efforts to encourage
agency compliance with the law. \

The conference substitute incorporates the major provisions of the
House bill and two Senate amendments. With respect to the annual
reporting by each agency of the names and titles or positions of each
person responsible for the denial of records requested under the Free-
dom of Information law and the number of instances of participation
for each, the conferees wish to make clear that such listing include
those persons responsible for the original determination to deny the
information requested in each case as well as all other agency employ-
ees or officials who were responsible for determinations at subsequent
stages in the decision.

EXPANSION OF AGENCY DEFINITION

The House bill extends the applicability of the Freedom of Infor-
mation law to include any executive department, military department,
Government corporation, Government-controlled ecorporation, or other
establishment in the executive branch of Government (including the
Executive Office of the President), or any independent regulatory
agency. ' o

The Senate amendment provided that for purposes of the Freedom
of Information law the term agency included any agency defined in
section 551(1) of title 5, United States Code, and in addition included
the United States Postal Service, the Postal Rate Commission, and
any other authority of the Government of the United States which is
a corporation and which receives any appropriated funds.

The conference substitute follows the House bill. The conferees
state that they intend to include within the definition of “agency”
those entities encompassed by 5 U.S.C. 551 and other entities includ-
ing the United States Postal Service, the Postal Rate Commission,
and government corporations or government-controlled corporations
now in existence or which may be created in the future. They do not
intend to include corporations which receive appropriated funds but
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are neither chartered by the Federal Government nor controlled by it,
such as the Corporation for Public Broadcasting. Expansion of the
definition of “agency” in this subsection is intended to broaden appli-
cability of the Freedom of Information Act but it is not intended that
the term “agency” be applied to subdivisions, offices or units within an
agency.

gWit}il respect to the meaning of the term “Executive Office of the
President” the conferees intend the result reached in Soucie v. David,
448 F. 2d. 1067 (C.A.D.C. 1971). The term is not to be interpreted as
including the President’s immediate personal staff or units in the
Executive Office whose sole function is to advise and assist the
President.

EFFECTIVE DATE

Both the House bill and the Senate amendment provided for an
effective date of 90 days after the date of enactment of these amend-
ments to the Freedom of Information law.

The conference substitute adopts the language of the Senate
amendment.

Cuer HolirieLp,

Wririam S. MoORHEAD,

Joanx E. Moss,

B ALEXANDER,

Franx Horrox,

JouN N. ERLENBORN,

Pavr McCrLosgEy,
Managers on the Part of the House.

Epwarp KeNNEDY,

Puare A. Harr,

Bircu Bavs,

Quentin N. Burpick,

Joux Tunwey,

Cuarues McC. Marsmas,
Managers on the Part of the Senate.
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H. R. 12471

JRinety-third Congress of the Wnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the twenty-first day of January,

one thousand nine hundred and seventy-four

An Act

To amend section 552 of title 5, United States Code, known as the Freedom of
Information Act.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That (a) the fourth
sentence of section 552 (a) (2) of title 5, United States Code, is amended
to read as follows: “Each agency shall also maintain and make avail-
able for public inspection and copying current indexes providing
identifying information for the public as to any matter issued, adopted,
or promulgated after July 4, 1967, and required by this paragraph to
be made available or published. Each agency shall promptly publish,
quarterly or more frequently, and distribute (by sale or otherwise)
copies of each index or supplements thereto unless it determines by
order published in the Federal Register that the publication would
be unnecessary and impracticable, in which case the agency shall none-
theless provide copies of such index on request at a cost not to exceed
the direct cost of duplication.”.

(b) (1) Section 552 (a) (3) of title 5, United States Code, is amended
to read as follows:

“(3) Except with respect to the records made available under para-
graphs (1) and (2) of this subsection, each agency, upon any request
for records which (A) reasonably describes such records and (B)
is made in accordance with published rules stating the time, place,
fees (if any), and procedures to be followed, shall make the records
promptly avatlable to any person.”. — — i

(2) Section 552(a) of title 5, United States Code, is amended by
redesignating paragraph (4), and all references thereto, as paragraph
(5) and by inserting immediately after paragraph (8) the following
new paragraph:

“(4) (A) In order to carry out the provisions of this section, each
agency shall promulgate regulations, pursuant to notice and receipt
of public comment, specifying a uniform schedule of fees applicable
to all constituent units of such agency. Such fees shall be limited to
reasonable standard charges for document search and duplication and
provide for recovery of only the direct costs of such search and dupli-
cation. Documents shall be furnished without charge or at a reduced
charge where the agency determines that waiver or reduction of the
fee is in the public interest because furnishing the information can
be considered as primarily benefiting the general public.

“(B) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or i the
District of Columbia, has jurisdiction to enjoin the agency from with-
holding agency records and ‘to order the production of any agency
records improperly withheld from the complainant. In such a case
the court shall determine the matter do novo, and may examine the
contents of such agency records in camera to determine whether such
records or any part thereof shall be withheld under any of the exemp-
tions set forth in subsection (b) of this section, and the burden is on
the agency to sustain its action.

“(C) Notwithstanding any other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint made
under this subsection within thirty days after service upon the
defendant of the pleading in which such complaint is made, unless the
court otherwise directs for good cause shown.
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“(D) Except as to cases the court considers of greater importance,
proceedings before the district court, as authorized by this subsection,
and appeals therefrom, take precedence on the docket over all cases
and shall be assigned for hearing and trial or for argument at the
earliest practicable date and expedited in every way.

“(E) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any
case under this section in which the complainant has substantially
prevailed.

“(F) Whenever the court orders the production of any agency
records improperly withheld from the complainant and assesses
against the United States reasonable attorney fees and other litigation
costs, and the court additionally issues a written finding that the cir-
cumstances surrounding the withholding raise questions whether
agency personnel acted arbitrarily or capriciously with respect to the
withholding, the Civil Service Commission shall promptly initiate a
proceeding to determine whether disciplinary action is warranted
against the officer or employee who was primarily responsible for the
withholding. The Commission, after investigation and consideration
of the evidence submitted, shall submit its findings and recommenda-
tions to the administrative authority of the agency concerned and
shall send copies of the findings and recommendations to the officer
or employee or his representative. The administrative authority shall
take the corrective action that the Commission recommends.

“(G) In the event of noncompliance with the order of the court,
the district court may punish for contempt the responsible employee,
and in the case of a uniformed service, the responsible member.”.

(¢) Section 552(a) of title 5, United States Code, is amended by
adding at the end thereof the following new paragraph:

“(6) (A) Each agency, upon any request for records made under
paragraph (1), (2),or (3) of this subsection, shall—

“(1) determine within ten days (excepting Saturdays, Sundays,
and legal public holidays) after the receipt of any such request
whether to comply with such request and shall immediately notify
the person making such request of such determination and the
reasons therefor, and of the right of such person to appeal to the
head of the agency any adverse determination; and

“(i1) make a determination with respect to any appeal within
twenty days (excepting Saturdays, Sundays, and legal public
holidays) after the receipt of such appeal. If on appeal the denial
of the request for records is in whole or in part upheld, the agency
shall notify the person making such request of the provisions
for judicial review of that determination under paragraph (4)
of this subsection.

“(B) In unusual circumstances as specified in this subparagraph,
the time limits prescribed in either clause (i) or clause (ii) of sub-
paragraph (A) may be extended by written notice to the person
making such request setting forth the reasons for such extension and
the date on which a determination is expected to be dispatched. No such
notice shall specify a date that would result in an extension for more
than ten working days. As used in this subparagraph, ‘unusual cir-
cumstances’ means, but only to the extent reasonably necessary to
the proper processing of the particular request—

“(1) the need to search for and collect the requested records from
field facilities or other establishments that are separate from the
office processing the request ;

“(i1) the need to search for, collect, and appropriately examine
a voluminous amount of separate and distinct records which are
demanded in a single request; or
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“(ii1) the need for consultation, which shall be conducted with
all practicable speed, with another agency having a substantial
interest in the determination of the request or among two or more
components of the agency having substantial subject-matter
interest therein.

“{(C) Any person making a request to any agency for records under
paragraph (1}, (2), or (3) of this subsection shall be deemed to have
exhausted his administrative remedies with respect to such request
if the agency fails to comply with the applicable time limit provisions
of this paragraph. If the Government can show exceptional circum-
stances exist and that the agency is exercising due diligence in
responding to the request, the court may retain jurisdiction and allow
the agency additional time to complete 1ts review of the records. Upon
any determination by an agency to comply with a request for records,
the records shall be made promptly available to such person making
such request. Any notification of denial of any request for records
under this subsection shall set forth the names and titles or positions
of each person responsible for the denial of such request.”.

Sec. 2. (a) Section 552(b) (1) of title 5, United States Code, is
amended to read as follows:

“(1) (A) specifically authorized under criteria established by
an Executive order to be kept secret in the interest of national
defense or foreign policy and (B) are in fact properly classified
pursuant to such Executive order;”.

(b) Section 552(b) (7) of title 5, United States Code, is amended
to read as follows:

“(7) investigatory records compiled for law enforcement pur-
poses, but only to the extent that the production of such records
would (A) interfere with enforcement proceedings, (B) deprive
a person of a right to a fair trial or an impartial adjudication,
(C) constitute an unwarranted invasion of personal privaey, (D)
disclose the identity of a confidential source and, in the case of
a record compiled by a criminal law enforcement authority in the
course of a criminal investigation, or by an agency conducting a
lawful national security intelligence investigation, confidential
information furnished only by the confidential source, (E) dis-
close investigative technigues and procedures, or (F) ‘endanger
the life or physical safety of law enforcement personnel;”.

(c) Section 552(b) of title 5, United States Code, is amended by
adding at the end the following: “Any reasonably segregable portion
of a record shall be provided to any person requesting such record
after deletion of the portions which are exempt under this subsection.”.

Sgc. 3. Section 552 of title 5, United States Code, is amended by
adding at the end thereof the following new subsections:

“{(d) On or before March 1 of each calendar year, each agency shall
submit a report covering the preceding calendar year to the Speaker
of the House of Representatives and President of the Senate for
referral to the appropriate committees of the Congress. The report
shall include—

“(1) the number of determinations made by such agency not
to comply with requests for records made to such agency under
subsection (a) and the reasons for each such determination;

“(2) the number of appeals made by persons under subsection
(a) (6}, the result of such appeals, and the reason for the action
upon each appeal that results in a denial of information;

“{8) the names and titles or positions of each person respon-
sible for the denial of records requested under this section, and
the number of instances of participation for each;
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“(4) the results of each proceeding conducted pursuant to
subsection (a) (4) (F), including a report of the disciplinary
action taken against the officer or employee who was primarily
responsible for improperly withholding records or an explanation
of why disciplinary action was not taken;

“(5) a copy of every rule rhade by such agency regarding this
section;

“(6) a copy of the fee schedule and the total amount of fees
collected by the agency for making records available under this
section; and

“(7) such other information as indicates efforts to administer
fully this section.

The Attorney General shall submit an annual report on or before
March 1 of each calendar year which shall include for the prior
calendar year a listing of the number of cases arising under this sec-
tion, the exemption involved in each case, the disposition of such case,
and the cost, fees, and penalties assessed under subsections (a) (4)
(E), (F), and (é) Such report shall also include a description of
the efforts undertaken by the Department of Justice to encourage
agency compliance with this section.
. “(e) For purposes of this section, the term ‘agency’ as defined in
section 551 (1) of this title includes any executive department, military
department, Government corporation, Government controlled eorpo-
ration, or other establishment in the executive branch of the Govern-
ment (including the Executive Office of the President), or any
independent regulatory agency.”. -

Sec. 4. The amendments made by this Act shall take effect on the
ninetieth day beginning after the date of enactment of this Act.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.



" 93p CONGRESS HOUSE OF REPRESENTATIVES ReporT
2d Session \ { No. 93-876

AMENDING SECTION 552 OF TITLE 5, UNITED STATES
CODE, KNOWN AS THE FREEDOM OF INFORMATION ACT

MarcH 5, 1974.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. HoviFieLp, from the Commlttee on Government Operatlons
submitted the following

REPORT

[To accompany H.R. 15471]

The Committee on Government Operations, to whom was referred
“the bill (H.R. 12471) to amend section 552 of title 5, United States
Code, known as the Freedom of Information ‘Act, havmg considered

the same, reports favorably thereon without amendment and recoms-
mends that the bill do pass.
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InTRODUCTION

H.R. 12471 seeks to strengthen the procedural aspects of the Free-
dom of Information Act by several amendments which clarify certain
rovisions of the Act, improve its administration, and expedite the
Ea.ndﬁng of requests for information from Federal agencies in order to
contribute to the fuller and faster relesse of information, which is the
basic objective of the Act. ) .

The simendments to section 552(a), title 5, United States Code
contained in H.R. 12471 seek to overcome certain major deficiencies in
the administration of the Freedom of Information Act as disclosed by
investigative hearings held in 1972 by the Foreign Operations and
Government Information Subcommittee. These amendments deal
with the inadequacy of agency indexes of pertinent information,
difficulties in procedures required for the requisite identification of
records, Federal agency delays in responses to requests for information
by the public, and the cost burden of litigation in Federal courts to
persons requesting information. . ‘

An additional amendment to section 552(a) clarifies language in the
Freedom of Information Act regarding the authority of the courts, as
part of their de novo determination of the matter, to examine the
content of records alleged to be exempt from disclosure under any of
the exemptions in section 552(b) of the Act. . )

" An amendment is made to section 552(b)(1)—pertaining to national
defense snd foreign policy matters—in order to bring that exemption
within the scope of matters subject to #n camera review as provided
under the amended language of section 552(a)(2). The language of the
other eight exemptions would not be amended by this bill. -

H.R. 12471 adds a new subsection (d) to the Act which provides
a mechanism for strengthening Congressional oversight in the admin-
istration of the Act by requiring annual reports to House and Senate
committees. Such reports, required from every agency, would include
several types of statistical data and other information necessary for
Congressional oversight. Inecluded, for instance, are data on denials
of requests under the Act, administrative appeals of denials, rules
made, and fee schedules and funds collected for searches and reproduc-

i f requested information. ) o
moﬁ.(])i’;. 1%4’7 1 also adds s new subsection {e) to the Act which broadens
the definition of “‘agency’ for the purposes of the Act.

ComMmirTeEE VOTE

The committee considered H.R. 12471 on February 21, 1974, and
ordered the bill reported by a unanimous voice vote.

SUMMARY AND BACEGROUND

This committes’s concern with information policies and practices of
the executive branch of the Federal Government has a long history.
On June 9, 1955, the Special Subcommittee on Government Informa-
tion was created by the late chairman of the Government Operations
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Committee, Representative William L. Dawson. In his letter appoint~
ing Representative John E. Moss as chairman of this subcommittee,!
he observed: :

An informed public makes the difference between mob
rule and democratic government. If the pertinent and neces-
sary information on government activities is denied the
public, the result is a weakening of the democratic process
and the ultimate atrophy of our form of government.®

The chartering letter requested the subcommittee:

* % * to study the operation of the agencies and officials
in the executive branch of the Government at all levels with
a view to determining the efficiency and economy of such =
operation in the field of information both intragovernmental
and estragovernmental.

With this guiding purpose your Subcommittee will as-
certain the trend in the availability of Government infor-
mation and will scrutinize the information practices of
executive agencies and officials in the light of their propri-
ety, fitness, and legality. :

* * ' * * "

You will seek practicable solutions for such shortcomings,
and remedies for such derelictions, as you may find and re-
port your findings to the full Committee with recommen-
dations for action.

Over the next decade, the Special Subcommittee on Government,
Information and its successor standing subcommittees® conducted
extensive investigative hearings into all aspects of Government in-
formation activities; investigated numerous complaints of information
withholding; compiled vast amounts of data; and prepared periodic
progress reports, numerous substantive reports proposing adminis-
trative and legislative actions to improve the efficiency and economy
of Government information activities, and other publications. In
gdi((iiition, it carried out other related types of oversight functions in this

eld. »

In 1958, the Congress enacted the first legislative proposal reported
by this committee aimed at reducing the authority of executive agen-
cies to withhold information (H.R. 2767—P.L. 85-619). This amend~
ment to the 1789 “housekeeping’ statute, which gave Federal agencies
the authority to regulate their business, set up filing systems, and keep
records, provided that this authority “does not authorize withholding
information from the public or limiting the availability of records to
the public.” *

Extensive investigative and legislative hearings by the subcom-
mittee over the next eight years resulted in the enactment of P.L.
89-487-—the Freedom of Information Act of 1966—which became

1 The other two charter members were Ropresentatives Dante B, Fuscell and Clare E, Hoffman,

2 Hearings, “Availability of Informsiion from Federal Departmentsand Agencies,” Special Suboormittes
on Government Information, House (iovernment Qperations Committee, November 7, 1958, part 1, p, 2.
88:; r%&;&};ﬁso_oi\&rga—im—st}eeial Government Information Subcomimittee; Mr. Moss {ehaimugg
{chairman), The subcommittes was formed from the jurisdiction of the former Special Government Informs-
tion SBubcominittes and part of the jurisdiction of the former Forelgn Operations and Monetary Affairs Sub-
committee. {Representative William 8. Moorhead became subconumities chalrman at the beginning of the

92d Congress.}
¢ Previously, 5 U.8. Code, Bec. 22; now codified as section 301, title 5, U.8. Code,

84—Foreign Operations and Government Information Subcommittee: Mr.



effective on July 4, 1967. As originally enacted, it was in the form of
an'amendment to section 3 (“Public Information”) of the Administra-
tive Procedure Act of 1946. ° This milestone law guarantees the right
of persons to know about the business of their government. Subject
to nine categories of exemptions, whose invocation in most:cases is
optional, the law provides that anyone may obtain reasonably identifi-
able records or other information from. Federal agencies. Decisions
by Government officials to withhold may be challenged in Federal
court, and in such cases the burden of proof for withholding is placed

on the Government. Also, the 1966 Act broadened the scope of the

types of materials previously required to be available under the
original language of section '3 of the Administrative Procedure Act.
In 1967, the Foreign Operations and Government Information
Subcommittee undertook, as part of its general oversight responsi-
bility, review of the Act’s implementation and administration. In
May 1968, a committee print was issued, compiling and -analyzing
the implementing regulations issued by the various Federal agencies
pursuant to the new law. : : . : S
During the summer of 1971, the subcommittee began the first com-
prehensive study of Federal agencies’ administration of the Act in prep-
aration for public investigatory hearings which took place in March
and April of 1972.7 Fourteen days of hearings were held and testimony
was received from more than 50 witnesses. Included were spokesmen
for the Federal agencies and the media, attorneys having direct exper-
ience in Freedom of Information cases, academicians, spokesmeén for
interested organizations, and other informed persons. Government
witnesses included representatives from the Departments of Justice,
Defense, State, Transportation, Health, Education; -and ' Welfare,
Agriculture; Treasury; Interior, Labor, and Housing and: Urban
Development. Also, there were witnesses from the Internal Revenue
Service, Environmental Protection‘Agency, Civil Service Commission,
Selective Service System, Federal Power Commission, Federal' Com-
munieations Commission, Federal Trade Commission, ’Nav%r},l'«i‘ Air
Force, and Army, and the Administrative Conference of the Urited
States. B T P e
On September 20, 1972, this committee issued a unanimously ap-
proved ‘investigative report based on these hearings.t It contained
findings, conclusions, and recommendations to strengthen the: opera-
tion of the Freedomr of Information Act. A series of administrative
recommendations to Federal agencies urged ‘correetion -of eertain:de-
ficiencies in their day-to-day operation. The report also set forth:a
list of ‘specific legislative objectives to improve- the administration of
the Act. They deal with problem areas that could not be ‘adequately
remedied by administrative action. T
The administrative recommendations were -subsequerntly trans-
mitted to each Federal department and agency head. Formal re-
sponses to.the subcommittee indjcate that many of them have been
implemented. Bills to carry out the legislative objectives were sub-
8 Codified a3 section 552, title.5, United, States Cocie by the subs;equéﬁ't enactment of P.L. 90-23.
¢ “Freedom of Informaition Act (Compilation and Analysis of Degatmmnta}_llegulations Implementing
5U:8.C, 552)," Committee Print, House Government Operations Committee, November. 1968, 314 plp'
" 7 Hearings; “ U.S8. Government-Information Policies and Practices~—Administration and Operation of the
Freedom of Information Act,” Foreign Operations and Government Information Stibcominittee, House
Glovernment Operations Committee, March and April, 1972, parts 4;-5,:and:6.- -« b0 i o o0 oo
+73 1. Rept. 92-1419, “ Administration of the Freedom of Information Act,” House Government Operations
Committee. . : . . [
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sequently introduced by Subcommittee Chairman Moorhead, with
47 co-sponsors, Similar measures were introduced by. the ranking
Republican members of the full committee and the subcommittes,
Mr. Horton and Mr. Erlenborn, respectively, with 27 additional
CO-SPONSOTs. .

Legislative hearings were held by the Foreign Operations and
Government Information Subcommittee on' H.R. 5425 and H.R. 4960
on May 2, 7, 8, 10, and 16, 1973. The administration’s position  on’
the legislation was presented by the Justice and Defense Depart-
ments. Other executive branch witnesses invited to testify declined
and deferred to the Justice Department. Testimony and written state-
ments on the bills weré presented by Members of Congress, represen-
tatives of the news media, the Chairman of the Administrative Con-
ference of the United States, the chairman of the Administrative Law
Section, American Bar Association, and other witnesses. . '

The Foreign Operations and Government Information: Subcom-
mittee adopted a number of amendments to H.R. 5425. Several were
suggested by Government and outside witnesses during the hearings.
The resulting measure was reintroduced as H.R. 12471. '

Discussion .

- This bill seeks to reach the goal of more efficient, prompt, and full
disclosure of information by effecting changes in major areas dis-
cussed below: Indexes, identifiable records, time limits, attorney fees,
court costs, court review, reports to Congress, and the definition .of
‘“agency.” : ‘ .

' INDEXES

The first area of change deals with the relationship of the agencies
to the public. The amendment is designed to produce wider avail-
ability of Federal agency indexes which list specific types of informa-
tion available such as: Final opinions and orders made in the adjudi-
cation of cases, statements of policy not published in the Federal
Register, and administrative staff manuals.

~This ‘amendment does not envision the necessity for bound and
printed indexes by every agency, recognizing that there has been
little public demand for the indexes of many agencies. However, it
would require that such indexes be readily available for public access
in & usable and concise form suitable for distribution to requestors.
Any agency index in brochure form available for distribution would
be an appropriate way to meet this requirement. ’ '

The (g’ommittee recognizes that some agency indexes are now
published by commercial firms. Such publications would also be able
to satisfy the requirement of this proposed amendment. o

Concurrent with the additional obligation to publish and distribute
such indexes is a series of amendments requiring éxpedited considera-
tion of requests for information by the pubhc. - - ’

IDENTIFIABLE RECORDS

Section (1)(b) of the bill is designed to insure that a requirement
for a specific title or file number cannot be the only requirement of an
agency for the identification of documents. A *“‘description” of a
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requested document would be sufficient if it enabled a professional
employee of the agency who was familiar with the subject area of the
request to locate the record with a reasonable amount of effort.

TIME LIMITS

As the subcommittee’s hearings clearly demonstrated, information
is often useful only if it is timely. Thus, excessive delay by the agency
in its response is often tantamount to denial. It is the intent of this
bill that the affected agencies be required to respond to inquiries and
administrative appeals within specific time limits. The testimony also
indicated the ability of some Federal agencies to respond to inquiries
within the time specified in the bill—ten days for original requests
and twenty days for administrative appeals of denials.

It is recognized, however, that there may be exceptional circum-
stances where the requested information is stored in a remote location
outside the country and cannot be retrieved by the agency for exami-
nation within the 10-day time period even with the most diligent
effort. In such-unusual cases, the committee expects that the requestor
will accept the good faith assurances of the agency that the informa-
tion requested will be retrieved and the request itself acted upon in
the most expeditious mannper possible. :

It is thus the intent of this provision that the agency have a suffi-
cient flexibility which will enable it to meet its requirement in an
orderly and efficient manner. '

Though the subcommittee heard reports of efforts by district courts

to docket freedom of information complaints in an expeditious manner,

it was found that the defendant Federal agencies as a general rule
were slow in filing responses to complaints, thus inhibiting the rapid
disposition of freedom of information suits.

Under the amendments in this bill, the defendant agency would be
required to respond to complaints within 20 days—the same. time
limits specified for private litigants under the Federal Rules.of Civil
Procedure, rather than the present 60-day time period for Federal
agency response specified in the Federal Rules of Civil Procedure.
Failure to meet the new mandatory time limits would constitute
exhaustion of remedies, permitting court review.

The committee believes that shorter mandatory response time need
not be a burden on the agencies. Under procedures established by the
Justice Department, all agencies presently are to consult with the
Department’s Office of Legal Counsel prior to a final denial of a
request which might result m litigation.” This consultation takes the
form of an analysis of the legal and policy implications involved in a
prospective demal, Accordingly, should a denial result in litigation,
the defendant agency and the Department of Justice should already
know the basis of their defense, and the necessity for a 60-day response
period is lessened thereby. :

ATTORNEY FEES AND COURT COSTS

Together with expedition of litigation, the bill provides for a
recovery of attorney fees and costs at the discretion of the courts. The
allowance of a reasonable attorney’s fee out of Government funds to

¥ Bee 38 F.R. 19123 (July 18, 1978); codified a5 28 CFR 50.9.

7

prevailing parties in litigation has been considered desirable when the
suit advances a strong congressional policy. Similar provisions have
been recognized in legislation in the past.®

COURT REVIEW

Although the present Freedom of Information Act requires de novo
determination of agency actions by the Federal courts, the language is
ambiguous as to the extent to which courts may engage in in camera
inspection of withheld records.

recent Supreme Court decision held that under the present
language of the Act, the content of documents withheld under section
552(b) (1)—pertaining to national defense or foreign policy informa-
tion—is not reviewable by the courts under the de novo requirement in
section 552(a)(3)."* The Court decided that the limit of judicial
inquiry is the determination whether or not the information was, in
fact, marked with a classification under specific requirements of an
Executive order, and that this determination was satisfied by an
affidavit from the agency controlling the information. In camera inspec-
tion of the documents by the Court to determine if the information
actually falls within the criteria of the Executive order was specifically
rejected by the Court in its interpretation of section 552(b)(1) of the
Act. However, in his concurring opinion in the Mink case, Mr. Justice
Stewart invited Congress to clarify its intent in this regard.?

Two amendments to the Act included in this bill are aimed at in-
creasing the authority of the courts to engage in a full review of agency
action with respect to information classi%ed by the Department of
Defense and other agencies under Executive order authority.

In camera review

. The first of these amendments would insert an additional clause
mn section 552(a)(3)-to make it clear that court review may include
examination of the contents of any agency records in camera to
determine if such records or any part thereof shall be withheld under
any of the exemptions set forth in section !552(b). This language
authorizes the court to go behind the-official notice of classification
and examine the contents of the records themselves.

National defense and foreign policy exemption

The second amendment aimed at court review is a rewording of
section 552(b)(1) to provide that the exemption for information in-
volving national defense or foreign policy will pertain to records which
are “authorized under the criteria established by an Executive order
to be kept secret in the interest of the national defense or foreign
policy.” The change from the language pertaining to information*‘re-
quired” to be classified by Executive order to information which is
“authorized” to be classified under the “criteria’ of an Executive order
means that the court, if it chooses to undertake review of a classifica-
tion determination, including examination of the records in camera,
may look at the reasonableness or propriety of the determination to
classify the records under the terms of the Executive order.

o 5% Civil Rights Act of 1964, title T1: 42 U.S.C. seo. 20008-3(b); Civil Rights Aot of 1964, title VII: 42

-3, 5(k}; Education Amendments of 1972, P.L., i “ i
Aot sec. 718 (20 U.S.C. seo. 1617) 972, 93-318, title VII, “Emergency School Aid

i Environmental Protection A, e:m': ¢t al. v. Pai . Mi 5
12 Thid.. 8t p. 94, gency sy T. Mink ¢ al., 410 U.8. 73 (1973).
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Even with the broader language of these amendments as they apply
to exemption (b)(1), information may still be protected under the
exemption of 552(b)(3): “specifically exempted from disclosure by
statute.”” This would be the case;, for example, with the Atomie
Energy Act of 1954, as amended. It features the “born classified”
concept. This means that there is no administrative discretion to
classify, if information is defined as “restricted data’’ under that Act,
but only to declassify such data. o R

The n camera provision is permissive and not mandatory. It is the
intent of the committee that each court be free to employ whatever

mesans it finds necessary to discharge its responsibilities.
REPORTS TO CONGRESS

A new provision is added to the Freedom of Information Act,
setting forth requirements for annual reports by the affected agencies
to the Commitiees on Government Operations.-of the House and
Senate, and to the Senate Judiciary Committee, which has jurisdiction
over the Freedom of Information Act. S ; :

These annual reports. should detail the information. necessary
for -adequate Congressional oversight of freedom of information
activities. They would also include the number of each agency’s
determinations to deny information, the number of appeals, the action
on appeals with the reasons for each determination, and a copy of all
rules and regulations affecting this section. Also to be included is a
statement of fees collected under this section, plus other matter re-
garding information activities indicative of the agency’s efforts under
this Act. ‘ : : \

DEFINITION OF “AGENcY”

For the purposes of this section, the definition of “‘agency” has been
expanded to' include those entities which may not be considered
agencies under section 551(1) of title 5, U.S. Code, but which perform
governmental functions and control information of interest to the
public. The bill expands the definition of “agency” for purpeses of
section 552, title 5, United States Code. Its effect is to insure inclusion
under the Aet of Government corporations, Government controlled
corporations, or other establishments within the executive branch,
such as the U.S. Postal Service, =~ . 5 R

The term “establishment in the Executive Office of the President,”
as used in this amendment, means such functional entities as the Office
of Telecommunications Policy, the Office of Management and Budget,
the Council of Economic Advisers, the National Security Council,
the Federal Property Council, and other similar establishments which
have been or may in the future be created by Congress. through
statute or by Executive order. , ' N

The term “Government corporation,” as used in this subsection,
would include a corporation that is a wholly Government-owned enter-
prise, established by Congress through statute, such as the St. Law-
rence Seaway Development Corporation, the Federal Crop Insurance
Corporation (FCIC), the Tennessee Valley Authority (PFVA), and
the Inter-American Foundation. ,

The term “Government controlled corporation,” as used in this
subsection, would include a corporation which is not owned by the
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Federal Government, such as the National Railroad Passenger Cor-
?gig%i)on (Amtrak) and the Corporation for Public Broadcasting
. INFORMATION 10 (JONGRESS

As stated above, the purpose of these amendments to section 552 is
to facilitate increased availability of information to the public. In no
sense should any of the amendments be interpreted as affecting the
availability of information to Congress under section 552(c), since
H.R. 12471 makes no change in that subsection. ,

That this bill amends subsections (a) and (b), but not {(c), of section
552 should in no way be construed.as approval by this committee of
the Justice Department’s or any other agency’s regulations or practices
of withholding information from Congress. (See, for example, H. Rept.
92-1333, pp. 30-42.) ,

4 CosT ESTIMATE

In accordance with rule XIII, clause 7 of the Rules of the House
of Representatives, the committee finds with respect to fiscal year
1974 and each of the five fiscal years following that poteniial costs
directly attributable to this bill should, for the most part, be absorbed
within the operating budgets of the agencies. ’

This legisfation merely revises Information procedures under the
Freedom of Information Act but does not create costly new adminis-
trative functions. Thus, activities required by this bill should be
carried out by Federal agencies with existing staff, so that significant
amounts of additional funds will not be required. It may be necessary,
however, for some agencies to reassign personnel, shift administrative
responsibilities, or otherwise restructure certain offices to. achieve a
higher level of efliciency. , ; ] ;

In acecordance with section 4834 of title 31, U.S. Code and Office of
Management and Budget Circular A-25, user fees are applicable to
requests for information and may be assessed for production of copies
and time spent by agency employees in search of requested informa-
tion. Agency regulations currently provide for such fees, and this

legislation does not change the status of those existing provisions. .

The possible assessment of attorney fees and court costs authorized
under section (1)(e) of this bill is at the discretion of the court. The
cost to the Government of such assessments must depend upon the
amount of litigation, the character of the litigants, the issues in-
volved, and action of the courts. While no precise estimate of such
possible assessments can be made in view of these variables, a subcom-
mittee staff investigation has indicated that a typical freedom of
information case requires about 40 hours of billable time, including
initial conference, preparation of pleadings and briefs, and court
arguments. At an average rate of $35 per hour, it is estimated that
fees in the amount of $1,400 per case would not be unreasonable.

The provision added by tﬁis bill to subsection 552(a) of the Act,
requiring ' that such agency indexes be published and distributed
should not represent an appreciable added cost to the Government.
Present commercial publications will be able to meet this requirement
for some agencies, and those agencies having to develop in-house
publications can, by the provisions of the bill, sell the indexes at prices
consistent with cost recovery.

HR. 876—2
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Although expenditures for these purposes may be minimal, the
committee estimates that additional costs that may be required by
this legislation should not exceed $50,000 in fiscal year 1974 and
$100,000 for each of the succeeding five fiscal years.

AgENcY ViEWs

Witnesses representing the Departments of Defense and Justice
who testified at the subcommittee’s hearings on Freedom of Informa-
tion Act amendments contained in the original bills (H.R. 5425 and
H.R. 4960) uniformly opposed virtually every proposal to strengthen
and clarify the present law, just as Federal agency witnesses had
opposed the legislation which created the Freedom of Information
Act during subcommittee hearings almost a decade earlier.

The views of those departments on H.R. 12471 are set forth in
letters to the committee included in appendix 1.

SECTION-BY-SECTION ANALYSIS

Section (1) (a) amends section 552(a) (2) of the Freedom of Informa-
tion Act by adding a provision that the presently required indexes be
promptly published and distributed by sale or otherwise.

Section (1)(b) substitutes for the term ‘‘identifiable records’” a
new requirement that a request be one which ‘‘reasonably describes”
the records requested.

Section (1)(c) sets definitive time limits for agency action on
original requests and on appeals. A limit of 10 working days is set for
a determination on original requests, and a limit of 20 days is set for a
determination on appeals. In the case of a determination to deny an
original request, the denial must include the reasons therefor and
notice of the right of appeal.

This section also states that failure to meet the specified time
limitations constitutes an exhaustion of administrative remedies by
the requestor.

Section (1)(d) clarifies the requirement for de novo court determina-
tion under the Freedom of Information Act by stating that the court
may conduct an in camera investigation of any record withheld from
disclosure by an agency under any of the exemptions in section 552(b).

Section (1)(e) provides that the United States agency or officer
against whom a Freedom of Information Act complaint is filed must
respond within 20 days. This response need not necessarily be affirma-
tive in nature; it may be a motion other than an answer.

This is in furtherance of the policy in the original Act for expediting
action by giving cases under the Act precedence on the court docket.

Section (1) (e) also allows the assessment of attorney fees and costs
against the agency on behalf of a litigant. The assessment of fees and
costs is at the option of the court. ‘

Section 2 amends section 552(b)(1) to provide that the exemption
for information involving national defense or foreign policy will per-
tain to records which are ‘“‘authorized under the criteria established
by an Executive order to be kept secret in the interest of the national
defense or foreign policy.” The intent is that the court may look at the
reasonableness or propriety of the determination to classify the records
under the terms of the Executive order.
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Section 3 adds a new provision to the Act requiring a range of in-
formation in annual reports to specified committees of Congress.

Another provision in section 3 of the bill expands the definition of
“agency’’ for purposes of section 552, title 5, United States Code, to
insure inclusion of Government corporations, Government controlled
corporations, or other establishments within the executive branch.

Section 4 provides that these amendments will become effective

‘ 90 days after enactment of the bill.

Cuances 1N Existing Law Mape BY THE BiLL, As REPORTED

In compliance with clause 3 of rule XIIT of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italics, existing
law in which no change is proposed is shown in roman):

TITLE 5, UNITED STATES CODE

* * * * * * *

CHAPTER 5—ADMINISTRATIVE PROCEDURE

*® * * * * * *

SUBCHAPTER II—ADMINISTRATIVE PROCEDURE

* * * * * * *

§ 552. Public information; agency rules, opinions, orders, records,
and proceedings
(a) Each agency shall make available to the public information as
follows: : )
’ (1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public— =

(A) descriptions of its central and field organization and
the established places at which, the employees (and in the
case of a uniformed service, the members) from whom, and
the methods whereby, the public may obtain information,
make submittals or requests, or obtain decisions; ]

(B) statements of the general course and method by which
its functions are channeled and determined, including the
nature and requirements of all formal and informal proce-
dures available; )

(C) rules of procedure, descriptions of forms available or
the places at which forms may be obtained, and instructions
as to the scope and contents of all papers, reports, or exami-
nations; L

(D) substantive rules of general applicability adopted as
authorized by law, and statements of general gohcy or inter-
pretations of general applicability formulated and adopted
by the agency; and )

" (E) each amendment, revision, or repeal of the foregoing.
Except to the extent that a person has actual and timely notice of
the terms thereof, a person may not in any manner be required to
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resort to,; or be adversely affected by, a matter required to be pub-
lished in the Federal Register and not so published. For the pur-
pose of this paragraph, matter reasonably available to the class of
persons affected thereby is deemed published in the Federal Regis-
ter when incorporated by reference therein with the approval of
the Director of the Federal Register.

(2) Each agency, in accordance with published rules, shall make
available for public inspection and copying—

(A) final opinions, including: concurring and dissenting
opinions, as well as orders, made in the adjudication of cases;
(B) those statements of policy and interpretations which
have been adopted by the agency and are not published in the
Federal Register; and
(C) administrative staff manuals and instructions to staff
that affect a member of the public;
unless the materials are promptly published and copies offered for
sale. To the extent required to prevent a clearly unwarranted in-
vasion of personal privacy, an agency may delete identifying de-
tails when it makes available or publishes an opinion, statement of
policy, interpretation, or staff manual or instruction. However, in
each case the justification for the deletion shall be explained fully
in writing. Each agency also shall maintain [and make available
for public inspection and copyingl, promptly publish, and dis-
tribute (by sale or otherwise) copies of a current index providing
identifying information for the public as to any matter issued,
adopted, or promulgated after July 4, 1967, and required by this
paragraph to be made available or published. A final order, opin-
1on, statement of policy, interpretation, or staff manual or instruc-
tion that affects a member of the public may be relied on, used,
or cited as precedent by an agency against a party other than
an agency only if— _ S
(i) it has been indexed and either made available or pub-
lished as provided by this paragraph; or :
(ii) the party has actual and timely notice of the . terms
thereof. « ,

(3) Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, each agency, [on
request for identifiable records made in accordance with published
rules stating the time, place, fees to the extent authorized by
statute, and procedure to be followed,] upon any request for
records which (A) reasonably describes such records, and (B) is
made in accordance with published rules stating the time, place, fees
to the extent authorized by statute, and procedure to be followed,
shall make the records promptly available to.any person. On

complaint, the district court of the United States in the district
" in which the complainant resides, or has his principal place of
business, or in which the agency records are situated, has juris-
diction to enjoin the agency from withholding agency records
and to order the production of any agency records improperly
withheld from the complainant. In such a case the court shall
determine the matter de novo, and may examine the contents of
any agency records in camera to determine whether such records or
any part thereof shall be withheld under any of the exemptions set
Sorth in subsection (b), and the burden is on the agency to sustain

3
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its action. In the event of noncompliance with the order of the
court, the district court may punish for contempt the responsible
employee, and in the case of a uniformed service, the responsible
member. Except as to causes the court considers of greater
importance, proceedings before the district court, as authorized
by this paragraph, take precedence on the docket over all other
causes and shall be assigned for hearing and trial at the earliest
practicable date and expedited in every way. Notwithstanding
any other provision of law, the United States or the officer or agency
thereof against whom the complaint was filed shall serve a responsive
pleading to any complaint made under this paragraph within
twenty days after the service upon the United States attorney of the
pleading wn which such complaint is made, unless the court otherwise
directs for -good cause shown. The court may assess against the
United States reasonable attorney fees and other lLitigation costs
reasonably incurred in any case under this section in which the
United States or an officer or agency thereof, as litigant, has not
prevailed.

"~ (4) Each ageanr having more than one member shall maintain
and make available for public inspection a record of the final votes
of each member in every agency proceeding.

(6) Each agency, upon receipt of any request for records made
under this subsection, shall— :

(A) determine within ten days (excepting Saturdays, Sundays,
and legal public holidays) after the dgte of such receipt whether
to comply with the request and shall immediately notify the
person making the request of sueh determination and the
reasons therefor, and of the right of such person to appeal to
the head of the agency any adverse determination; and

(B) make a determination with respect to such appeal within
twenty days (excepting Saturdays, Sundays, and legal public
holidays) after the date of receipt of such appeal.

Any person making a request to an agency for records under this
subsection shall be deemed to have exhausted his administrative
remedies with respect to such request if the agency fails to comply
with subparagraph (A) or (B) of this paragraph. Upon any deter-
mination by an agency to comply with a request for records, the
records shall be made promptly available to the person making such
request.

(b) This section does not apply to matters that are—

(1) [specifically required by} authorized under criteria estab-
lished by an Executive order to be kept secret in the interest of
the national defense or foreign policy;

(2) related solely to the internal personnel rules and practices
of an agency; :

(3) specifically exempted from disclosure by statute;

(4) trade secrets and commercial or financial information ob-
tained from a person and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters which
would not be available by law to a party other than an agency in
litigation with the agency;

(6) personnel and medical files and similar files the disclosure
of which would constitute a clearly unwarranted invasion of
personal privacy;
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(7) investigatory files compiled for law enforcement purposes
except to the extent available by law to a party other than an
agency;

(8) contained in or related to examination, operating, or con-
dition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions; or '

{9) geological and gec{)hysioal information and data, inclad-
ing maps, concerning wells.

(c) This section does not authorize withholding of information or
Jimit the availability of records to the public, except as specifically
stated in this section. This section is not authority to withhold infor-
mation from Congress. :

(d) On or before March 1 of cach calendar year, each agency shall sib-
mit a report covering the preceding calendar year to the Committee on Gov-
ernment Operations of the House of Represenmtives and the Comaiitee on
Government Operations and the Commattee on the Judiciary of the Senate.
The report shall include—

(1) the number of determinations made by such agency not to
comply with requesis for records made to such agency under sub-
section (a) and the reasons for each such determination;

(2) the number of appeals made by persons under subsection
(@)(5)(B), the result of such appeals, an the reason for the action
upon each appeal that results wn a denial of information;

(8) a copy of every rule made by such agency regarding this
section; .

(4) @ copy of the fee schedule and the total amount of fees collected
by the dgency for making records available under this section; and

(6) such other information as indicates efforts to administer fully
this section.

(e) Notwithstanding section 551(1) of this title, for purposes of this
section, the term ‘‘agency”’ means any executive department, military
depariment, Government corporation, Government controlled corporation,
or other establishment in the executive branch of the Government (uneluding
the Ezecutive Office of the President), or any independent regulatory
agency. V

® * * * * * *

APPENDIXES

Arrenpix 1.—AGENCY VIEWS

W &'DEPARE}MENT OF JUSTICE,
ashington, D.C., Feb 4
Hon, Cuer HouiFieLp, . grom: ruary £0, 1574,
Chairman, Committee on Government Operations,

House of Representatives, Washington, 1.C.

_DEear Mg, CHAIRMAN: This is in response to your
Wez&fs oi?;e Ii;)e artment of Justice on %}I.R. 124’2?71, 8 gﬁ?l‘lf’]?‘g i?lilggg
?;g%atisnaﬁéﬁ’l? 5, United States Code, known as the Freedom of
.R. 12471 is designed to improve the administrativ '
for handling requests by the public under the Freedom ofelggcg‘chigsi
Act for access to government documents, sets rigid time limits upon
the agencies for responding to information requests, shortens substan-
tially the time for the government to file its pleadings in Information
Act suits, and authorizes the award of attorneys' fees to successful
plaintiffs in such suits. In addition, each agency is reqﬁired to submit
?élﬁ@%%sg ie;t)ertdtq Cengre§s e&raéﬁating its performance in adminis-
/ he Act and “agency” is de i H i
e f:})m the Act ar gency ned to include the Executive Office
epartment spokesmen have repeatedly agreed that ini i
comp’hance with the Aet’s ‘;ﬁ'esent provisignsgneeds impfoci’%llggfé‘ aIt tlsvli
our view, however, that H.R. 12471 as now drafted is far too inflexible
in application to be of significant use in solving many of these admin-
istrative problems. Equally important, certain aspects of the bill
present serious questions of constitutionality. Before turning to our
specific objections, detailed below, we believe it is also important to
note that our Department has recently initiated a comprehensive stud
of ways to improve administrative compliance with the Act. One of the
principal purposes of the study is to analyze the costs of implementin
the various methods suggested for improving administration. At th%
present time, concrete cost evaluations do not exist and only the
rouy, hest estimates of the varying cost factors can be made Y
Since results of the study, from which constructive and concrete
proposals can be developed, are expected next year, the Department
of Justice suggests delay of extensive amendment of the Act until that
evaluation is completed. At that time, we would be in a better position
to advise Congress on the feasibilify, cost, and desirability of proposals

* to amend the Act.

Apart from these general observations on the utili i
Apar: » e utility of e

%e 1(3)1@}%0}1 sucl?ﬁa,s H.R. 12471 &::i this time, the Depargmgnteﬂggtizg
ollowing specific comments and recommendati i
provisions of the bill. ‘ danonfs concerning. the

(15)
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1. Section 1(a) of H.R. 12471 would amend the indexing provisions
in subsection (a)(2) of the Act. This provision now requires every
agency to maintain and make available for public inspection and copy-
ing indexes of those documents having precedential significance. The
proposed amendment would go further and compel all agencies to
publish and distribute such indexes. We believe that imposition of this
requirement on & government-wide basis would be unduly expensive
and essentially unnecessary. o

Under the existing indexing scheme, persons who ask to use the
indexes are permitted to do so. However, a large segmient of the public
may never have the interest or the need to use them. Thus, the
considerable expense of preparing for publication, publishing, and
keeping current indexes that are not oriented to a demonstrated public
need would be unjustified. Even where an index does meet a need, such
as a card catalogue in a library, it does not appear that the expense of
publishing would be warranted.

In these cases, it is generally more practical, economical, and satis-
factory to the outside person seeking information to give him direct
personal assistance that fits his existing knowledge and information,
rather than referring him to some index which may be largely incom-
prehensible because it was compiled by specialists for their own use,
or to tell him to buy a published index. Moreover, private concerns
publish agency materials and indexes in substantial quantities. For
example, Commerce Clearing House and Prentice-Hall publish fully
indexed tax services. To require the government to index and publish
the same material would be an inefficient and expensive duplieation of
function. B :

In this respect, two additional points warrant discussion. First,
compliance with this provision will in all likelihood require agencies
to hire indexing specialists not only to index the voluminous existing
records, but also to establish indexing systems for future use. All of
this will cost the taxpayers money. Second, before the indexing
process can begin it is essential that agencies know exactly the types
of records the Act requires to be indexed. A number of recent court
decisions have thrown this whole area of indexing into great confusion.

We recommend that this amendment not be adopted until .all

affected agencies have had an opportunity to determine its probable
impact on their staffs and budgets in relation to estimated public
benefits, or until possible alternative devices which may be more
effective, simpler to use, more easily kept up-to-date and less costly
have been considered. ~

2. Section 1(b) of the bill would amend Subsection a(3) of the Act
so that requests for records would no longer have to be “for identifiable
records,” requiring instead that a request for records ‘‘reasonably
describes such records.” We view this change to be essentially a
matter of semantics and thus unnecessary. The Senate Report in
explaining the use of the term “identifiable” in the present Act, stated:
“records must be identifiable by the person requesting them, 1.¢., a rea-
sonable description enabling the Government employee to locate the
requested records.” :

Because it does alter the wording of the statute, this amendment
might lead to confusion as well as to unwarranted withholding of
requested records, An unsympsthetic official might reject a request
which would have to be processed today, on the new ground that the
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request is not reasonably descriptive. Also, this amendment could
subject agencies to severe harassment, as where a requester adequately
described the Patent Office records he sought, but his request was for
about 5 million records scattered through over 3 million files. A court,
presumably unable to accept anything so unreasonable, held that the
request was not for ‘“identifiable records.” Frons v. Schuyler, 465 F. 2d
608 (D.C. Cir. 1972). Accordingly, we conclude that this change
would not be desirable at this time.

3. Section 1(c) of the bill would amend the Act by imposing time
limits of 10 working days for an agency to determine whether to com-
ply with any request for records, and 20 working days to decide an
appeal from any denial. The purpose of imposing these deadlines is
to expedite agency action on requests for information. The time limits
are exact and no extensions are permitted. Certainly, agencies should
respond to such requests as expeditiously as possible; however, this
amendment is too rigid for permanent and government-wide applica-
tion and is likely to be counter-productive to the ultimate goal of
optimizing disclosure by discouraging the careful and sympathetic
processing of requests. Accordingly, we strongly oppose enactment of
this amendment.

Often files cannot be obtained within ten days either because the
filing systems are impervious to the description of the information
requested or because the files are located in centers distantly located
from the office receiving the request. Occasionally it is even necessary
for an agency to consult other agencies, organizations, or foreign
governments in order to determine the propriety of releasing or with-
holding information. Also, many requests are complex and unique.
Inflexible deadlines encourage, indeed compel, hasty denials in such
cases. No agency should be required to adhere to a rigid 10 to 20 day
limit at the cost of denying requests, in a spirit of caution, that might
with more study and time be granted in whole or part. Finally, there
is the very real problem of spreading available resources too thin. For
example, to meet the deadlines imposed by this amendment, it ma
frequently be necessary to pull personnel off matters within the pri-
mary mission of the agency to handle an Information Aet request.
Strict time limits ignore considerations of priority. For example, FBI
personnel should not be required to process every request within the
prescribed time limits when their attention is urgently needed for such
things as investigating hi-jackings or bombings of public buildings or
other emergencies.

To avoid these and other problems inherent in rigid time constraints,
yet provide for expeditious treatment of information requests, we
suggest that our revised departmental regulations, which follow the
recommendations of the Administrative Conference, serve as a more
practical working model. Our regulations provide for 10 and 20 day
deadlines but permit extension of time under prescribed circumstances.
We use the term “working model” advisedly, for even within our own
Department an exception from these regulations was created for the
Immigration and Naturalization Service because of the voluminous
nature of its records, and we are rarely able to process an appeal within
20 days. Similar exceptions may need to be created, or some may be
eliminated as more experience in administering the Act is gained. In
any event, rigid time limits for all agencies would be impracticable
and would serve only to frustrate the purposes of the Act.
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4. Section 1(d) of H.R. 12471 deals with in eamera inspection by the
courts of agency records. It provides that a court “may examine in
camere the contents of any agency records to determine whether
such records should be withheld in whole or in part under any of the
exemptions set forth in the Act.” With respect to exemptions 2
through 9 of the Act, this amendment appears only to codify the rule
relating to in camera inspections announced by the Supreme Court in
Enwironmental Protection Agency v. Mink, 93 S.Ct. 827 (1973). There,
the Court construed the Act as vesting in the courts, in cases other
than those iy which the documents are classified, the discretion to
determine whether an in eamera inspection is necessary to the resolu-
tion of the case. Accordingly, we havé no objection to the enactment
of this measure as it relates to cases where one or more of exemptions
2 through 9 are involved. However, we oppose any legislative attempt
to overrule the Supreme Court’s decision in Mink with respect to
classified (exemption 1) documents.

In Mink, the Supreme Court found that judicial review did not
extend to “Executive security classifications . . . at the insistence of
anyone who might seek to question them.” 93 8.Ct. at 833. We oppose
this overruling attempt simply because the courts, as they themselves
have recognized, are not equipped to subject to judicial scrutiny
Executive determinations that certain documents if disclosed would
injure our foreign relations or national defense. As the Court of
Appeals said in Epstein v. Resor, 421 F.2d 930 (9th Cir. 1970), cert.
denied, 398 U.S. 965 (1970), “the question of what is desirable in the
interest of national defense and foreign policy is not the sort of question
that courts are designed to deal with.” In C. & S. Air Lines v. Water-
man Corp., 333 U.3. 103 (1948), the Supreme Court was more explicit:

“[Tlhe very nature of executive decisions as to foreign policy is
political, not judicial. Such decisions are wholly confided by our Con-
stitution to the political departments of the government, Executive
and Legislative. They are delicate, complex, and involve large ele-
ments of prophecy. They are and should be undertaken only by those
directly responsible to the people whose welfare they advance or im-
peril. They are decisions of a kind for which the Judiciary has neither
aptitude, facilities nor responsibility and which has long been held to
belong in the domain of political power not subject to judicial intru-
sion or inquiry.”

5. Section 1(e) would reduce the present 60-day period which the
Government normally has to answer complaints against it in federal
court to 20 days for all suits under the Act. It would also provide for
an award of attorneys’ fees to the plaintiff in any such suit in which
the government “has not prevailed,” leaving it unclear what might
happen in cases where the government prevails on part of the records
in issue but does not prevail on the rest.

We oppose both features of this section. When a suit is filed under
the Act, the local U.S. Attorney ordinarily consults the Department
of Justice. The Department in turn must consult the agencies whose
records are involved, and frequently that agency must coordinate
internally among its headquarters components or its field offices, and
sometimes externally with other agencies. Because the federal govern-
ment is larger and more complex, and bears more crucial public
interest responsibilities than any other litigant, it needs more time
to develop and evaluate its positions, especially if they may affect
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agencies other than the one sued. A 20-day rule would require that
decisions be made without ample time for imnquiry, consultation, and
study, and consequently the incidence of positions that would later
be reformulated would increase, causing unnecessary work for the
parties on both sides and for the courts.

Furthermore, in a type of litigation which can be initiated by any-
one without the customary legal requirements of standing or interest
or injury, the award of attorneys’ fees is particularly inappropriate. It
is difficult to understand why there should be departure in this area of
law from the traditional rule, applied in virtually every other field of
Government litigation that attorneys’ fees may not be recovered
against the Government.

Although the Act has been used successfully by public interest
groups to vindicate the public’s right to know, not all litigants fit that
category. Instead, the plaintiff may well be a businessman using the
Act to gain information about a competitor’s plans or operations. Or
he may be someone seeking a list of names for a commercial mailing
list venture. In all such cases, the obvious end result if attorneys’
fees were awarded would be that the taxpayers would pay for litigating
both sides of the dispute. This expense could become gquite su%stan-
tial considering that well over 200 suits have been filed to date and
that number is ever increasing.

6. Section 2 of the bill would amend section 552(b)(1) of the Act
to exempt from disclosure material ‘“‘authorized under criteria estab-
lished by an Executive Order to be kept secret in the interest of na-
tional defense or foreign policy”. Section (b)(1) presently excepts
material specifically required by Executive Order to be kept secret
in the interest of national defense or foreign policy. This provision is
intended to be read in conjunction with the in camera provisions of
section 1{d). It would, in effect, transfer the decision as to whether a
document should be protected in the interests of foreign policy or
national defense from the Executive Branch to the courts. While we
firmly share the view that classification abuses cannot be tolerated,
and in this respect it is important to note that the existing classifica-
tion order provides for sanctions in such cases, we are constrained to
oppose this amendment for the same reasons noted in our comments
on seetion 1(d).

7. Section 3 of H.R. 12471 is divided into two parts. The first part
would require each agency to submit an annual report to Congress
containing a statistical evaluation of the duties executed in adminis-
tering the Act. Congress certainly has an interest and responsibility
to keep informed on how the Act is being administered. Accordingly,
we support the general objectives of this amendment. Nevertheless,
we do not believe that legislation is necessary to accomplish this end.
In the past, agencies have appeared before committees of both houses
of Congress on numerous occasions and discussed their administrative
operations. Statements, complete with statistical information, have
been submitted on those occasions for congressional review. Similar
information as that proposed to be included in the annual reports was
obtained by the House Committee on Government Operations in 1971
by means of a questionnaire. These methods have the obvious advan-
tage of flexibility and enable Congress to receive the information it
needs without being locked into a fixed system of reporting require-
ments. For this reason, this provision seems undesirable.
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The second part of section 3 redefines an agency for purposes of the
Act to include executive and military departments, Government
owned or controlled corporations, any independent regulatory agency,
or other establishment in the Executive Branch including the Execu-
tive Office of the President. We cannot determine from this language
whether or not the Act would be extended to inelude groups such as:
the American National Red Cross, the Girl Scouts of America, Na-
tional Academy of Sciences, the Veterans of Foreign Wars, or the
Daughters of the American Revolution. Some clarification would
seem appropriate. . ,

Moreover, in our opinion, the last provision involves & direct attack
on the separation of powers system established by the Constitution
and is therefore unconstitutional. The Executive Office of the President
has traditionally included elements that are a mere extension of the
President himself. Persons performing such funetions are among &
President’s most trusted advisors and the need for those persons
to speak candidly on highly confidential matters is obvious. Of course,
the principle of separation of powers does not preclude the promulga-
tion of freedom of information regulations applicable to particular
units within the Executive Ofﬁce.gBut, just as Congress has seen fit
not to extend the Freedom of Information Act to itself or its staff
on the ground that to do so would violate its constitutional preroga-
tives, neither can it be imposed on the President’s staff.

In view of the foregoing, the Department of Justice recommends
against the enactment of this legislation in its present form.

The Office of Management and Budget has advised that there is no
objection to the submission of this report from the standpoint of the
Administration’s program.

Sincerely,
‘ Marcorm D. Hawk,
- Acting Assistant Attorney General.

GeENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE,
: Washington, D.C., February 20, 1974,
Hon. Cuer HoLiFIrLp, B
Chairman, Commitiee on Government Operations, House of Representa-
tives, Washington, D.C.,

Dear Mz, CuatrMan: Reference is made to your recent request for
the views of the Department of Defense on H.R. 12471, 93d Congress,
a bill “To amend section 552 of title 5, United States Code, known as
the Freedom of Information Act (FOIA).”

The purpose of the bill is to require Federal agencies to adhere to

several new administrative requirements devised to enhance respon-

siveness to FOIA requests. More specifically, the bill provides for the
following: ;

1. That the current index of opinions, statements.of policy, and
sdministrative staff manuals be published and distributed, rather than
simply made available for public inspection and copying.

2. That the requirement for “identifiable records” be modified to
a requirement for a reasonable description of the records requested.

3. That agencies determine the availability of a record within 10
days after receipt of an initial request, and make determinations for
initially denied records within 20 days after receipt of an appeal.
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4. That courts be given authority to examine in camera any records
which the agencies have denied a requester who has brought legal
action to force their release. . '

5. That the United States file a responsive pleading in litigation
initiated by the requester of a record Wit%in 20 days after service upon
the United States Attorney df the pleading in which the complaint
is made, rather than the current 60-day period for responding to such
pleadings.

6. That the Court may assess against the United States reasonsble
attorney fees and other litigation costs where the Court has found
against the United States in its efforts to withhold the record.

7. That the exemption of classified information shall be evaluated
on the basis of the criteria established by the Executive Order.

8. That each ageney shall file with the Committee on Government
Operations of the House of Representatives and the Committees on
Government Operations and on the Judiciary in the Senate, a detailed
annual report concerning denials of requests for agency records,
appeals of those denials, regulations governing FOIA requests, fee
schedules imjposed-when requesters are charged for records provided,
and other information concerning administration of the FOIA.

9. That the term “agency’’ be specifically defined in section 552 of
title 5, United States Code, by indicating the kinds of organizations
that come within its scope. T

First, it should be noted that H.R. 12471 is a vast improvement
over some of the earlier bills to amend the FOIA considered by the
Subcommittee on Foreign Operations and Government Information
of the Committee on Government Operations. On May 8, 1973, the
former General Counsel of the Department of Defense, Mr. J. Fred
Buzhardt, testified on H.R. 5425 and H.R. 4960, both of which con-
tained a number of provisions which he found highly objectionable
to the Department of Defense. We are pleased that a number of these
problems have been overcome in H.R. 12471. Although there are
other provisions of H.R. 12471 that we do not consider particularly
desirable, these comments are confined to those aspects of the bill
which we believe will create serious difficulties for the Department of
Defense. ‘ '

Our single greatest problem in implementing this bill, if it should
pass, would relate to the time limitations imposed for responding to
requests for records and in providing the necessary information for
responding to complaints filed in court as a result of the denial of
records. Although it may be possible in the vast majority of cases to
respond within 10 days to an initial request for a simple record that

- can be easily located and readily evaluated, it will not be possible in

the case of so-called “categorical requests” for voluminous records,
or for individual records which cannot be locafed and evaluated
readily. In an agency the size of the Department of Defense, records
are located all over the world, and old records are stored in warehouses
where their exact location is often difficult to determine in a short
time. Until a requested record is located, no determination ¢an be
made of its availability to the requester, or whether it comes within
an exemption that should be invoked to serve a legitimate public
interest. ‘ '
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Although 20 working days may seem an adequate time for evaluating
appeals of denied records, this may not be true in cases in which volu-
minous or complicated records must be forwarded for evaluation by
high-level or technically specialized officials whose time must be

divided between a multitude of competing priorities. If additional

staff must be added for the purpose of creating a capability to respond
within the time limit, the cost of this provision alone may go into the
millions of dollars. Even additional staff, however, cannot eliminate
demands upon the time of expert officials who must respond to other
priorities. ) ) L

Even more important, however, is our view that such rigid time
limitations may prove counterproductive from the standpoint of
public access. Tt is often true that records which technically fall within
one of the exemptions of the Act are released after careful evaluation
by responsible officials who find that no substantial legitimate purpose
will be served by their withholding. If there is inadequate time for
these evaluations, denials are likely to be more frequent and requesters
will be forced to resort to judicial action at great expense to themselves
and to the United States. Moreover, it should be noted that the
court’s role in evaluating a complaint based on the denial of a record is
to determine whether an exemption applies. If so, the record is properly
denied. Thus, records that might otherwise be released on a discretion-
ary basis may be denied to the public because of artificial time con-
straints that make careful agency evaluation 1mpqss1bl’e. .

In this regard, we would commend to the Committee’s attention the
views of the Administrative Conference of the United States with
respect to time limitations as they are found in Recommendation 71-2
(formerly. designated Recommendation Number 24), dated May 7,
1971. After painstaking study and evaluation by the distinguished
members of the Administrative Conference, guidelines were prepared
for agenecy implementation to set forth several earefully circumscribed
bases for delaying the response to requests for agency records beyond
the normal 10 days for the initial determination and 20 days for an
appeal. Such delays are authorized for the following reasons:

8. The requested records are stored in whole or part at other loca-
tions than the office having charge of the records requested.

b. The request requires the collection of a substantial number of
specified records. ) ) .

c. The request is couched in categorical terms and requires an
extensive search for the records responsive to it. )

d. The requested records have not been located in the course of a
routine search and additional efforts are being made to locate them.

e. The requested records require examination and evaluation by -

ersonnel having the necessary competence and discretion to deter-
&ine if they a,ll':g:g (8) exempt from disclosure under the Freedom of In-
formation Act and (b) should be withheld as a matter of sound policy,
or revealed only with appropriate deletions. o )
When extensions are permitted under these criteria, the agency is
required to acknowledge the request in writing within a 10-day period
following initial request explaining the reasons for the delay. Further,
on appeal from an initial denial failure to make a response within 20
days can be justified only under extraordinary circumstances.
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We believe that the Administrative Conference recommendation
offers a realistic approach to dealing with the problem of undue delay
%y agencies in responding to requests for records under the FOIA.

ither the adoption of this récommendation in legislative form, or
better yet, a simple amendment of section 552 requires that agencies
include time Jimitations in their regulations would be far preferable
to the present inflexible language of H.R. 12471. A comment in the
report on a bill that the Administrative Conference model should be
followed, would seem to be sufficient direction to the agencies if a
simple requirement for time limitations in the agency regulations was
imposed by the statute.

Under the language of H.R. 12471, failure by an agency to meet the
time limit for response to a request for a record is deemed an exhaustion
by the requester of his administrative remedies. This language can
be read as meaning that an agency’s failure to answer the initial
inquiry within 10 days lays sufficient foundation for Initiating litiga-
tion even though no appeal is taken. It will, therefore, behoove an
agency to automatically respond with a letter of denial for any initial
request it has not had adequate time to evaluate and thereby preserve
its right to consider further the request at an appellate level within
the 20 working days available. This will cause an undue escalation of
the request in many cases, and may actually delay a response to the
requester. If, on the other hand, the actual intent of the bill is simply
to permit the requester to have the option of making a final appeal
when his initial request has not been answered within 10 days, the
language of the bill requires clarification.

From the standpoint of the Department of Defense the 20-day
limit on the Justice Department for answering complaints is extremely
disturbing. Learning oip the existence of litigation in the large number
of district courts in which such litigation may be initiated under the
FOIA is often a problem that consumes a good portion of the 20 days.
Present experience indicates that obtaining expert views from com-
petent sources is often difficult to achieve within the 60-day period
now aveilable. By reducing that time by two-thirds, the task of supply-
ing necessary information to Justice Department representatives
attempting to respond intelligently to a complaint filed under the
authority of 5 United States Code 552 will prove almost impossible.
Yet, there is no assurance that despite this inadequate time for
preparing an answer to the complaint that the plaintiff will receive
prompt consideration of that complaint by the court. We, therefore,
strongly recommend that this requirement for the filing of a responsive
pleading within 20 days be deleted from the bill.

We view with some concern the effort in section (d) of this bill to
authorize the court to examine in camera the contents of any agency
records to determine whether an exemption has been properly applied,
This could prove particularly troublesome if it is interpreted as an
encouragement to the courts to second-guess security classification
decisions made pursuant to an Executive Order. We urge that the
report on this bill make it clear that it is the intention of Congress
to simply permit the court, where it has some reason to doubt the
validity of an affidavit supporting a security classification, to examine
the classified record solely for the purpose of determining that the
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authorized official of the Executive Branch has exercised his classifica-
tion authority in good faith and in basic conformity with the criteria
of the Executive Order. No system of security classification can work
satisfactorily if judges are going to substitute their interpretations of
what sh(ml({ be given a security classification for those of the Govern-
ment officials responsible for the gro am requiring classification.
The Office of Management and ucget advised that from the stand-
point of the administrative program, there is no objection of the
presentation of this report for the consideration of the Committee.
Sincerely yours,
' L. NIEDERLEHNER,
Acting General Counsel.
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APPENDIX 2.-—-TEXT OF BILL

“e2 H R, 12471

IN THE HOUSE OF REPRESENTATIVES

JaNuary 31,1074

Mr. MooruEesn of Pennsylvania (for himself, Ms. Apzvg, Mr. ArExaNDER, Mr.
Eruexpory, Mr. Guen, Mr. Horrox, Mr. McCrosxry, Mr. Moss, Mr.
Reeura, Mr. James V. Sranrox, Mr. Tuone, and Mr. Wrient) introduced
the following bill; which was referred to the Committee on Government
Operations

A BILL

‘To amend section 552 of title 5, United States Code, known as
the Freedom of Information Act.

1 Be it enacted by ihe Senate end House of Represenia-
2 ties of the United States-of America in Congress assembled,
3 Bgcriox 1. (a) The fourth sentence of section 522 (a)
4 (2) of title 5, United States Code, is amended by striking
5 out “and make available for public inspection aﬁd copying”
6 and inserting in lien thereof ‘:‘, promptly publish, and dis-
7 tribute (by sale or ofherwise) copies of”’.

8 (b) Section 552 (a) (3) of title 5, United States Code;
9 is amended by striking out “on request for identifiable records

10 made in accordance with published rules stating the time,
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2
place, fees to the extent anthorized by statule, and proce-
dure to be followed,” and inserting in licu thereof the
following: “upon any request for records which (A) rea-
sonably describes such records, and (B) is made in ac-
cordance with published rules stating the time, place, {ees to
the extent authorized by statute, and procedure te be
followed,”. |
(¢) Scetion 552 (a) of title 5, United States Code, is
amended by adding at the end thereof the following new
paragraph:
“(5). Bach agency, upon receipt of any request for
records made under this subscction, shall—
© “(A) determine within ten days (cxcepting Sat-
urdays, Sundays, and legal public holidays) after the
date of such receipt whether to comply with the request
and shall immediately notify the fel'son making {he re-
quest of such determination and the reasons thcréfor, and
of the right of such person to appeal to the head of the
agency any adverse deternﬁnation ; and
“(B) make a determination with respect to such
appeal within twenty days (except:ing Saturdays, Sun-
days, and legal public holidays) after the date of receipt
of such appeal.
“Any person making a request to an agency for records

under this subscction shall be deemed to have exhausted his
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administrative remedies with respect to such request if the
agency fails to comply with subparagraph (A) or (B) of
this paragraph. Upon any determination by an agency to
comply with a request for records, the records shall be made
pfomptly available to the person making such request.”

(d) The third sentence of section 552 (a) (3) of title 5,
United States Code, is amended by inserting immediately
after “the court shall determine the matter de novo” the
following: “, and may examine the contents of any agency
records in camera to determine whether such records or any
part thereof shall be withheld under any of the exemptions
set forth in subsection (b),”. .

(e) Section 552 (a) (3) of title 5, United States Code,
is amended by adding at the end thereof the following new
sentence: “N. otwithstanding any other provision of law, the
United States or the officer or agency thereof against whom
the complaint was filed shall serve a responsive pleading to
any complaint made under this paragraph within twenty days
after the service upon the United States attorney of the
pleading in which such complaint is made, unless the court
otherwise directs for good cause shown. The court may assess
against the United States reasonable attorney fees and other
litigation costs reasonably incurred in any case under this
section in which the United States or an officer or agency

thereof, as litigant, has not prevailed.”
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Sue. 2. Section 552 (h) (1) of title 3, United Stales
Code, is amended to rcadgs follows: -
“(1) authorized under criteria csiub!}shed by an
Exccutive order to be kept sceret- in the interest of the
national defense or foreign policy;”. |

Sro. 8, Sccyi;ion 552 of title 5, United States Code, is

amended by adding at the end thereof the following new

subsections;

“(d) On or beforg March 1 of each calendar year, each

- agency shall submit a report covering the preceding calendar

year to the Committec on Government Operations of the

Houso of Representatives and the Committee on Government
Operations and the Committee on the Judiciary of the
Senate. The report shall include—

“{1) the number of determinations made by such
agency not-to comply with requests for records made
to such agency under subsection (a) and the rcasons
for cach such determination;

- “(2) the number of appeals made by persons under
subsection” (a) (5) (B), the result of such appeals, and
the reason for the action upon each appeal that resulis
in & denial of inférmation;

“(3) a copy of every rule made by such agency re-
garding this scction;

“(4) a copy of the fee schedule and the total
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amount of fees collected by the agency for making
records available under this section; and

“(5) such other information as indicates efforts
to administer fully this section.

“{e) Notwithstanding section 551 (1) of this title, for
purposes of this section, the term ‘agency’ means any exec-
utive department, military department, Gtovernment cor-
poration, Government controlled corporation, or other
establishment in the executive branch of the Government (in-
cluding the Executive Office of the President), or any
independent regulatory agency.”

Sec. 4..The amendments made by this Act shall take

effcet on the ninetieth day beginning after enactment of this

Act,
@]



98p CoNorEss } HOUSE OF REPRESENTATIVES { Reporr
2d Session , . No. 983-1380

FREEDOM OF INFORMATION ACT AMENDMENTS _

Ceeat s

S LI PRI

Sepreumues 25, 1974 —Ordered to be printed

Mr. Moomm of Pennsylvama, from the comm:ttee of eonference,
subnntted the follomﬁg:

CONFERENCE : REPORT

ETo accompany EB. 12471]

The committee of conference on the dmagreem% votes of the two
Houses on the amendment of the Senate to the bill (H.R. 12471) to
amend section 552 of title 5,  United States Code, known as_ the
Freedom of Information Act, ha. ‘met; after full and free confer-
ence, have agreed to recommend an o recommend to their respective
Houses as follows:

That the House recede from its dlsagreement to the a.mendment of
the Senate and agree to the same with an amendment as follows:

In lieu of the matter proposed to bemserted by the Senate smend—
ment insert the following:

That (a) the fourth sentence of aectzon 552(0) (2) of title § Umted
States Code, is amended to read as follows ~“Each agency sialt
maintain and make available for public zmpectwn and co: pimg
rent indexes providing identifying information for the
any matter issued, adopted, or promulgated:after July 4, 196‘7 and 5'3-
quired by this paragraph to be made availdble: or pubhs?wd E’gg
agency shall promptly gmblub, quarterly. or more fmgumﬂﬁ"
distribute (by sale or otherwise) copies of each indez or
thereto 38 it determines by order published in the F’ed};ml %8 &
ister that the publication w be unneces and impracticable, in
which case the agency shall mnethekmpa:::ge copies of siich il
On Tequest at a cost not to-exceed the dimeet vost-of RN

(B) (1) Section 658(a) (3) of mzs 6, United Statea Oode; ‘%‘*
amended to read as follows: g fM"'

“(3) Ewcept with respect to the mmds‘madeawdable undeérgirg
graphs (1) and. (2) of this subsection, eack -agency, upon any reguest’

for rec which (4) reasonably describes sush woords ang 1. i
ade m aocordame um‘h publuked mleafw the tsme
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October 17, 1974

Received from the White House a sealed envelope
said to contain H.R. 12471, An Act to amend section 552 of
title 5, United States Code, known as the Freedom of

Information Act, and a veto message thereon.
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TO THE HOUSE OF REPRESENTATIVES

I am returning herewith without my approval H.R. 12471,
a bill to amend the public access to documents provisions
of the Administrative Procedures Act. 1In August, I trans-—
mitted a letter to the conferees expressing my support for
the direction of this legislation and presenting my concern
with some of its provisions. Although I am gratified by
the Congressionallresponse in amending several of these
provisions, significant problems have not been resolved.

First, I remain concerned that our miiitary or intel-
ligence secrets and diplomatic relations could be adversely
affected by this bill. This provision remains unaltered
following my earlier letter.

I am prepared to accept those aspects of the provision
which would énable court; to inspect classified documents
and review the justification for their classification.
However, the courts should not be forced to make what
amounts to the initial classification decision in sensitive
and complex areas where they have no particular expertise.
As the iegislation now stands, a determination by the
Secretary of Defense that disclosure of a document would
endanger our national security would; even though reasonable,
have to be overturned by a district judge who thought the
plaintiff's position just as reasonable. Such a provision
would violate constitutional principles, and give less
weight before the courts to an executive determination
in&olving the protection of our most vital national defense
interests than is accorded determinations involving routine

regulatory matters.
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I propose, therefore, that where classified documents
are requested the courts could review the classifibation,
but would have to uphold the classification if there is a
reasonable basis to support it. In determining the
reasonableness of the classification, the courts would

conéider all attendant evidence prior toAresorting to an
in camera examination of the document.

Second, I believe that confidentiality would not be
maintained if many millions of pages of FBI and other
invéstigatory law enforcement files would be subject to
compulsoryvdisclosure at the behest of any_persdn unless
the Government could prove to‘a court -- separately for
each paragraph of each document -- that disclosure "would“
cause a type of harm specified in the améndment. Our law
Venforcement agencies do pot have, and could not obtain,
the large number of traiﬂed and knowledgeable personnel
that would be needed to make such a line-by-line examination
of information requests that sometimes involve hundreds of
thousands of documents, within the time constraints added
to current law by this bill. |

Therefore, I propose that more flexible criteria govern
~ the responses to requests for particularly lengthy
investigatory records to mitigate the‘burden which these
amendments would otherwise imposé, in order‘not to dilute
the primary responsibilitieé of these law enforcement
activities. |

Finally, the ten days afforded an agency to determine
whether to furnish a reguested document and the twenty days

afforded for determinations on appeal are,. despite the
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provision concerning unusual circumstances, simply unrealistic in some
cases. It is essential that additional latitude be provided.

I shall submit shortly language which would dispel my concerns
regarding the manner of judicial review of classified material and for
mitigating the administra.tive burden placed on the agencies, especially
our law enforcement agencies, by the bill as presently enrolled. It is
qnly my conviction that the bill as enrolled is unconstitutional and
unwo‘rkable that would cause me to return the bili without my approval;

I sincerely hope that this legislation, which has come so far toward

realizing its laudable goals, will be reenacted with the changes I propose

and returned to me for signature during this session of Congress.

Y

THE WHITE HOUSE

October 17, 1974
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FOR IMMEDIATE RELEASE October 17, 1974

Office of the White House Press Secretary
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THE WHITE HOUSE

TO THE HOUSE OF REPRESENTATIVES:

I am returning herewith without my approval H.R. 12471,
a 'bill to amend the public access to documents provisions of
the Administrative Procedures Act. In August, I transmitted
a letter to the conferees expressing my support for the di-
rection of this legislation and presenting my concern with
some of its provisions. Although I am gratified by the
Congressional response 1n amending several of these provi-
sions, signifilcant problems have not been resolved.

First, I remaln concerned that our millitary or
intellipgence secrets and diplomatic relations could be
adversely affected by this blll. This provision remains
unaltered following my earlier letter.

I am prepared to accept those aspects of the provision
which would enable courts to inspect classified documents
and review the Jjustification for their classification. How-
ever, the courts should not be forced to make what amounts
to the initial classification decision in sensitive and
complex areas where they have no particular expertise. As
the legislation now stands, a determination by the Secretary
of Defense that disclosure of a document would endanger our
national securlty would, even though reasonable, have to be
overturned by a district judge who thought the plaintiff’s
position just as reasonable. Such a provision would vioclate
constitutional principles, and give less welght before the
courts to an executlive determination involving the protec-
tion of our most vital natlional defense Interests than 1is
accorded determinations involving routine regulatory matters.

I propose, therefore, that where classified documents
are requested the courts could review the classification,
but would have to uphold the classification if there is a
reasonable basis to support it. 1In determining the rea-
sonableness of the classification, the courts would consider
all attendant evidence prior to resorting to an in camera
examination of the document.

Second, I believe that confidentiality would not be
maintained if many millions of pages of FBI and other in-
vestigatory law enforcement files would be subject to
compulsory disclosure at the behest of any person unless
the Government could prove to a court - separately for
each paragraph of each document -~ that disclosure ‘would~
cause a type of harm specifled in the amendment. Our law
enforcement agencies do not have, and could not obtain,
the large number of trained and knowledgeable personnel
that would be needed to make such a llne-by-line examination
of information requests that sometimes involve hundreds of
thousands of documents, within the time constraints added
to current law by this bill.
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Therefore, I propose that more flexible criteria govern
the responses to requests for particularly lengthy investi-
gatory records to mitigate the burden which these amendments
would otherwlse impose, in order not to dilute the primary
responsibilities of these law enforcement actlvities.

Finally, the ten days afforded an agency to determine
whether to furnish a requested document and the twenty days
afforded for determinations on appeal are, desplte the
provision concerning unusual circumstances, simply unrealistic
in some cases. It 1s essential that additional latitude be
provided.

I shall submit shortly language which would dispel my
concerns regarding the manner of judiclal review of classi-
fied material and for mitigating the administrative burden
placed on the agencies, especially our law enforcement
agencies, by the bill as presently enrolled. It is only
my conviction that the bill as enrolled is unconstitutional
and unworkable that would cause me to return the bill without
my approval. I sincerely hope that this legislation, which
has come so far toward realizing its laudable goals, will
be reenacted with the changes I propose and returned to me
for signature during this sesslion of Congress.

GERALD R. FORD

THE WHITE HOUSE,
October 17, 1974,








