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Re: Selection of Constitutional Amendment

As Chairman of the Legal Advisory Committee of the NRLC, I am
writing you concerning a most urgent matter.

It is now almost one year since the opinions of the U. S. Supreme

Court in the Bolton and Wade decisions.

The consternation brought on

by these opinions has resulted in a proliferation of human life amend-
ments, each with its own solution to the terrible problems created
by the decisions of January 22, 1973.

As worthy as each of these amendments is in its own right, as
a whole they are creating divisive problems for the movement by
attracting adherents to camps which, while not opposing one another,
in failing to unite urder a single banner are rendering the movement
ineffective.

We, therefore, think that the time has come when the movement
- must select the amendment behind which all people can unite in a

common effort to save the unborn.

Selection of this amendment must

come through a process wherein all movement people will have an

opportunity to be heard.

The first phase of this process includes

you as a pro-life lawyer.

We are asking that you review the enclosed material and give us

your comments on each of the enclosed amendments and papers.

We also

ask that you complete the enclosed questionnaire and return it with
your comments by January 5, 1974.

s



After receiving similar responses from other pro-life lawyers,
we will correlate the material and determine whether a concensus
exists. We will then narrow the proposed amendments and write
papers explaining the amendments. These papers will be made avail-
able to the Board of Directors and other interested pro-lifers.

A hearing will be held at the January meeting of the Board,
at which time all interested pro-lifers will have an opportunity
to be heard on the problem of selecting the best amendment. This
hearing will be conducted by a distinguished panel of pro-life
lawyers, and is tentatively scheduled to be held at the Statler
Hilton Hotel, Washington, D.C., January 18, 1974, 2:00 to 5:00 PM.

After this public session there will be a meeting of all
lawyers and allied disciplines for the purpose of finalizing the
amendment selection process. This is not to say that the lgwyers
will select the amendment, but merely that, given certain potential
courses of action, the lawyers will recommend to the Board of
Directors the language to fulfill the policy.

As a pro-life lawyer you are invited to attend the lawyers'
meeting at the Statler Hilton Hotel, Washington, D.C., January 18,
1974, commencing at 8:00 PM. Unfortunately, we cannot reimburse
you for the expenses you may incur. However, we cannot stress
enough how important your presence will be, and we are sure that
you will understand the historical significance of this meeting.

Please review the enclosed material and questionnaire, and
give us the benefit of your thoughts in the most expeditious
manner possible.

Very truly yours,
Dennis J. Horan

DJH:gs
Enc L



QUESTIONNAIRE

Should the Human Life Amendment prohibit private action?

Yes

No

Or should it be limited to only those prohibitions included
under the l4th Amendment? (State action)

Yes

No

Should the Human Life Amendment contain an exception to save
the life of the mother?

/

Yes
No

Whether or not it should contain such an exception, and, if
so, is the following the best wording for that exception?

"unless medically necessary to prevent the
death of the mother"

%

Yes No

Is there a better way of phrasing that exception? If so,
what is it?

Should the Human Life Amendment define the word "person"?

v

Yes No

Whether or not it should, what is the best way to define that
word?



10.

11.

12.

13.

14.

Has Justice Blackman's statement defining "conception™ as a
process so diluted the meaning of that word so that it's use
should be avoided?

Yes o
No

Does this expression "including their unborn offspring at
every stage of their biological development" mean the same
as "from the moment of conception"?

J

Yes No

If you answered No. 9 No, why?

Is there a better way of defining the commencement of an
individual human life? 1If so, what is it?

st

Because of evidentiary proof problems, should the amendment
attempt to protect life only from the time of implantation?

/

Yes No

Should the Human Life Amendment merely return to the States
the right to legislate in the area of abortion? (State
Rights Type of Amendment)

Yes NO
Should the amendment attempt to also prohibit euthanasia?

Yes No



CONSTITUTIONAL AMENDMENTS

Following are the texts of the constitutional amendments before the
Congress as of August 1, 1973. Although there are as many as 27 numerically
different submissions, these can be reduced to about five basic models. It
is to be expected that additional versions will be submitted to Congress dur-
ing the Fall of 1973. The following breakdown identifies the various models by
the name of the sponsor with whom it is most commonly associated. Strictly
speaking, models IV and V (Denholm and Froehlich) are proposed laws, and not
constitutional amendments. They are included as part of the general legislation
because they are before the Congress.

I THE 'HOGAN' AMENDMENT

1. H.]I. Res. 26l. Jan. 30. Mr. Hogan (R.-5th, Md.). The proposed
amendment reads: ’

"SECTION 1. Neither the United States nor any State shall
deprive any human being, from the moment of conception, of
life without due process of law; nor deny to any human being,
from the moment of conception, within its jurisdiction, the equal
protection of the laws.

"SECTION 2. Neither the United States nor any State shall
deprive any human being of life on account of illness, age, or
incapacity.

"SECTION 3. Congress and the several States shall have the
power to enforce this article by appropriate legislation."

2. H.].Res. 28l. Jan. 3l. Mr. Zwach (R.-6th, Minn.).  Similar to
H.J. Res. 26l. Reads: "from conception."

3. H.J.Res. 290. Feb. 5. Mr. Delaney (D.-9th, N.Y.). Similar
to H.J. Res. 26l. Sec. lreads:

"SECTION 1. No person, from the moment of conception,
shall be deprived of life, liberty, or property without due process
of law; nor shall any person, from the moment of conception,
be denied equal protection of the laws.
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HI Res. 298. Feb. 5. Mr. Zablocki (D.-4th, Wisc.). Identical
to H.J. Res. 261 (Hogan).

H.]. Res. 364. Feb. 21. Mr, Erlenborn (R.-14th, Il1.). Similar
to H.J. Res. 261 (Hogan). Reads: "from conception.”

H.]. Res. 394. Feb. 28. Mr. Roncallo (R.-3rd, N.Y.). Similar to
H.J. Res. 261 (Hogan). Reads: "from conception."

H.J. Res. 423. March 13. Mr. Dominick V. Daniels (D.-14th, N.J.).
H.J. Res. 473. April 2. Mr. Hogan (R.-5th, Md.); Mr. Bevill
(D.-4th, Ala.), Mr. Camp (R.-6th, Okla.), Mr. Huber (R.-18th,

Mich.), Mr. Keating (R.-1st, Ohio), Mr. Lujan (R.-1st, N.Mex.),
Mr. Mazzoli (D.-3rd, Ky.), Mr. Won Pat (D.-Del, Guam). Identical

H.]. Res. 509 April 16. Mr. Biaggi (D.-10th, N.Y.). ldentical

H.J. Res. 561. May 21. Mr. Gaydos (D.-20th, Pa.). Identical

H.]. Res. 659. July 11. Mr. Sandman (R.-2nd, N.J.). Identical

S.]. Res. 130. June 29. Sen. Helms (R.-N.C.). Identical to H.J.

She
6.
i

Identical to H.J. Res. 261 (Hogan).
8.

to H.J. Res. 261 (Hogan).
9.

to H.J. Res. 26! (Hogan).
10.

to H.J. Res. 261 (Hogan).
11,

to H.J. Res. 26l (Hogan).

In the Senate:
§2

Res. 261 (Hogan).
THE 'BUCKLEY' AMENDMENT
e

S.]I.Res. 119. May 31, 1973. Mr. Buckley (C.R.-N.Y.), Mr.
Bartlett (R.-Okla.), Mr. Bennett (R.-Utah), Mr. Curtis (R.-Neb.),
Mr. Hatfield (R.-Ore.), Mr. Hughes (D.-Iowa), Mr. Young (R.-
N.D.). (Mr. Eastland (D.-Miss.) announced as co-sponsor some
days later.)

"Resolved by the Senate and House of Representatives cf the
United States of America In Congress assembled (two-thirds of
each house concurring therein), that the following article is proposed
as an amendment to the Constitution of the United States, which
shall be valid to all intents and purposes as part of the Constitution
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when ratified by the legislatures of three-fourths of the several
States within 7 years from the date of its submission by the
Congress:

" ARTICLE

"SECTION 1. With respect to the right to life, the word
‘person', as used in this Article and in the Fifth and Fourteenth
Articles of Amendment to the Constitution of the United States,

-applies to all human beings, includiig their unborn offspring at

every stage of their biological development, irrespective of age,
health, function or condition of dependency.

"SECTION 2. This Article shall not apply in an emergency
when a reasonable medical certainty exists that continuation of the
pregnancy will cause the death of the mother.

"SECTION 3. Congress and the several States shall have
power to enforce this Article by appropriate legislation within their
respective jurisdictions.™

H.]. Res. 599. June 6. Mr. King (R.-29th, N.Y.). Identical to
S.J. Res. 119 (Buckley).

H.]. Res. 603. June 7. Mr. Quie (R.-1st, Minn.). Identical to
S.J. 119 (Buckley).

.J. Res. 646. June 27. Mr. McEwen (R.-30th, N.Y.). Identical
to S.J. Res. 119 (Buckley).

STATES' RIGHTS AMENDMENT

1s

H.]. Res. 427. March 13. Mr. Whitehurst (R.-2nd, Va.). The
proposed amendment reads:

"Resolved by the Senate and House of Representatives of
the United States of America in Congress assembled (two-thirds
of each House concurring therein), That the following article is
proposed as an amendment to the Constitution of the United States,
to be valid only if ratified by the legislatures of three-fourths of
the several States within seven years after the date of final passage
of this joint resolution; ‘



"ARTICLE

“"SECTION 1. Nothing in this Constitution shall bar any
State or territory or the District of Columbia, with regard to any

- area over which it has jurisdiction, from allowing, regulating, or

prohibiting the practice of abortion."

H.J. Res. 468. March 28. Mr. Whitehurst (R.-2nd, Va.), along

with Mr. Archer (R.-7th, Tex.), Mr. Bevill (D.-4th, Ala.), Mr.

Joel T. Broyhill (R.-10th, Va.), Mr. Butler (R.-6th, Va.), Mr.
Derwinski (R.-4th, Ill.), Mr. Gerald R. Ford (R.-5th, Mich.), Mr.
Hastings (R.-39th, N.Y.), Mr. Huber (R.-18th, Mich.), Mr. Hunt
(R.-1st, N.J.), Mr. Ketchum (R.-36th, Calif.), Mr. Mazzoli
(D.-3rd, Ky.), Mr. Parris (R.-8th, Va.), Mr. Sikes (D.-lst, Fla.),
Mr. Steiger of Arizona (R.-3rd, Ariz.), Mr. Won Pat (D.-Del. Guam),
Mr. Zion (R.-8th, Ind.). Identical to H.J. Res. 427.

H.]. Res. 471. March 29. Mr. Whitehurst (R.-2nd, Va.); Mrs. Holt
(R.-4th, Md.), Mr. Treen (R.-3rd, La.). Identical to H.R. 427.

H.J]. Res. 476. April 3. Mr. O'Brien (R.-17th, Ill.). The proposed
amendment reads:

"Nothing in this Constitution shall bar any State, or the
Congress with regard to any area over which it is granted the power
to exercise exclusive legislation, from enacting laws respecting
the life of an unborn child from the time of conception."

H.J]. Res. 488. April 4. Mr. Whitehurst (R.-2nd, Va.), along with
Mr. Abdnor (D.-2nd, S.D.), Mr. Cleveland (R.-2nd, N.H.).
Identical to H.J. Res. 427.

H.J. Res. 485. April 4. Mr. Ichord (D.-8th, Mo.). The proposed
amendment reads:

"The State shall have the power to regulate or forbid the
voluntary termination of human pregnancy."

H.J]. Res. 520. April 18. Mr. Whitehurst (R.-2nd, Va.); Mr. Cunter
(D.-5th, Fla.), Mr. Rarick (D.-6th, La.), Mr. Wampler (R.-9th,
Va.), Mr. Wright (D.-12th, Tex.). Identical to H.J. Res. 427.
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8. H.J. Res. 537. May 2. Mr. O'Brien (R.-17th, Il1l1.); Mr. Burgener
(R.-42nd, Calif.), Mr. Hanrahan (R.-3rd, Iil.), Mr. Huber (R.-
18th, Mich.), Mr. Mazzoli (D.-3rd, Ky.). Identical to H.J.
Res. 476.

9. H.J]. Res. 544. May 7. Mr. Whitehurst (R.-2nd, Va.); Mr.
McCollister (R.-2nd, Neb.). Identical to H.J. Res. 427,

'DEFINITION OF 'PERSON'

H.R. 7752. May 10. Mr. Denholm (D.-lst, S.D.).

"Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That clause six of
section 1, chapter 1, title 1 of the United States Code shall be amended
to provide as follows:

"The words 'person' and 'whoever' include corporations, companies,
associations, firms, partnerships, societies, and joint stock companies,
as well as individuals, and pursuant to and for the purposes of the 'due
process' and 'equal protection' clauses of the Constitution of the United
States shall mean any animate combination of viable human cells capable
of becoming or being an actual independent living human (singular or
plural) entity."

DEFINITION OF FOURTEENTH AMENDMENT RIGHTS

H.R. 8682. June 14, 1973. Mr. Froehlich (R.-8th, Wisc.).

"Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the Congress
enacts this legislation in the exercise of its power to enforce the
fourteenth article of amendment to the Constitution by defining certain
rights thereunder, and in the exercise of its power to establish courts
inferior to the Supreme Court and to define the jurisdiction of the courts
so established.

“SEC. 2. Nothing in the fourteenth article of amendment to the
Constitution of the United States .shall be construed to bar any State
from exercising power to regulate or prohibit the practice of abortion,

" except that no State may prohibit an abortion that is necessary to save

the life of the pregnant woman.
"SEC. 3. No court established by Act of Conaress shall have

jurisdiction in any case or controversy in which a right to abortion is
maintained contrary to the law of a State."

Msgr. James T. McHugh

Director, Family Life Div., USCC

September, 1973
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Life Amendment

Since the introduction of Senate Joint
Resolution 119, proposing a constitutional
amendment to restore legal protection to
unborn children, there seems: to have
arisen a misimpression as to the amend-
ment's intention [“James Buckley: Life
Amendment,” june 22]. I would like to
take this opportunity to clarify as best I
can what the amendment is desionad tn Adn

NATIONAL REVIEW Jury 6, 1973

would fulfill that intention. I believe that
the language used in my amendment, to
wit, “all human beings including their un-
born offspring at every stage of their bio-
logical development,” is well-suited to this
purpose and is altogether consistent with
the intentions ot any amendment that
uses the words “conception” or “moment
of concentinon ™ Rv firmlv establichine the

problem and enable us 0 make the Kind
of precise legal distinction on which the
specific effect of the law so vitally de-
pends.

Washington, D.C. JAMES L. BUCKLEY
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* Itis not often that I fmd myselfin
disagreement with Charles Rice.
On those infrequent occasions that
ML I do, I hesitate to take him on. His
. scholarship and integrity are so
seif-evident that even via the
4 pnn!ed word, he compels doubts -.
£ in those who disagree with him.

} Besides, he has an intimidating ;
‘way of demolishing his ad-.
\i,versanes But even Homer nods
F;mul 50 lov, Fsuggest, did Prof. Rice -
% in his June 14th Wanderer article
on the Buckley and Hogan Human
1" Life Amendments. Both amend- -
Ue.ments are directed against the
t Supreme Court’s anti-life decision
“ in Roe v. Wade. Both are intended -
. ;; to mandate the right to live for all
€' human beings. Prof. Rice was,.
“critical of the Buckley amend- .
ment. I now prefer it. Prof. Rice ;
# raised specific points of objection. "

I disagree with them. Before ad-.
}f‘f; dressing myself to these points, I«
st would like to suggest severai
.« matters upon which there is no’y
; dispute: ° 3
h A) We agree that the life of a:
v. human being begins at the moment
4. of conception and is endowed at
.. that moment with all the dignity .
s~ and value that inhere in every

paatag¥e

being in fact nor a human person in ;
law. Were Mr. Whitehurst's intent
otherwise, he could not possibly i
ask us to place within the #
discretion of State legislatures —
and perhaps the sole discretion of
an intransigent governor exercis-
" ing a veto — the decision whether:,

whole class ofr human beings.:
“Worst of all, the Whitehurst”
proposal does not guarantee the

constitutional validity of State anti- *,

abortion laws. I mean by this that
if a State were to enact a restric-
tive abortion law, as it would =
seemingly be empowered to do, a

court would still be free to declare
the legislation unconstitutional,
under that State's constitution. For -
example, assume that the

* Whitehurst amendment has been |
* proposed and ratified. State X has
- enacted a restrictive abortion law.
A pregnant women ‘has com-

State X claiming that X's anti-:
abortion law violates her right of ,
privacy under the Due Process
~ Clause in X's State constitution.
. The court casts about for some.
authoritative e’(posmon of the !
meaning of due process in so far as

human being.

An

roposed .

~amendment which posits a later -
point_in gestation as the com- -
mencement of human life is

- unacceptable. In this respect, we

E

.

-

f

LR

o

' Amendment,

must all remain alert to a

mangles - the '~ Human Life
whether it be
Hogan's or Buckley's, that the
amendment ends up excluding
younger unborn children, then we
cannot support it.

B) Equally unacceptable is an

amendment proposed by

. Whitehurst which reads: *Nothing

.
4

%

:

in this Constitytion shall bar any

! State or Territory or the District of

| Columbia with regard to any area
over which it has jurisdiction, from
allowing, regulating, or pr nhlbxlmg
the practice of abortiol Mr

Whitchurst's - proposnl

¢ firmatively adopts the invidious

twin propositions of Wade that an
unbom child is neither a human |
2 k- xs... SR TR

2 RGP

significant.danger. If-Congress so .~

Rep. -

ai- )

it applies to the alleged right to
abort, and it lights upon Roe v.
Wade. (Remember that the
Whitehurst amendment does not '
challenge the substantive holdings

.

- court finds that the unborn child is
not a legal person and proceeds to
declare X's anti-abortion law-
violative of a woman's right of
privacy under X's State con-*

_ which can be used as precedent by
~ other States. The whole ballgame
_:‘ is lost. Mr. Whitehurst and his co-

“meant well. But if they continue
their, sponsorship of this amend-

ment naw, they are perpetrating a. .

fraud upon the American people *
and threatening the lives oi
mxlhons oi t.h\ldren. i ;

. stitution. Now there is a decision »

ssponsors may originally have

Gl §22¥xWhitehuirst-peaposal because it is
3.

+ to recognize the right to life of a @3,

~menced a lawsuit in a court in 45

of Wade; it merely makes the __. - Per
Federal Constitution inoperative in
the abortion area.) Citing Wade the -

., congressional array of strength *

,}J.thtehurst bloc. s #5a™  f  Tass

7-/2-73

\\l C) 1 have dwelt at length on the ©

srelevant to the next point of !
agreement among pro-hife prople:
_we are out to win! The Whitehurst .3
amendment includes the powerful 3
. Gerald Ford among ' its™ co
sponsors. It represents a sub- -
stantial roadblock in the path of a
. Human lLife Amendment. If a
© Human Life Amendment is to win,*, 32
i jt must be backed by ag

that can end mll outmuscle th

D) Finally, we all agree that m
the days immediately followmg thi
", Wade decision, Rep. Hogan was
.the vanguard of the - pro-life:
movement in Congress. Call him
the conscience of Congress if you
#3- will. Understand too, however, that
“there are  no heroes’ in this.
movement. Admiration of an in-*
-dividual cannot interfere with our
primary obligation to the unborn

hild. In two letters -and one
#irnationally circulated memoran-
i dum, I suoported the Hogan.
. amendment in an effort to head off - &%
d’~a move within : the pro-hfe b

movement -to: espouse ‘a-
_Whitehurst-type amendment. I

would like to think that I con- =
tributed something to the drafting
+ of the Hogan amendment. But just
- as there can be no misplaced
. loyalties in our movement, neither

i3

g

xis there room

for

g wvmh Amendments with respect
2 s-’.‘,‘)

B AP

pride of

authorship. If we decide that an -
amendment is acceptable, and it
“ seems to have a better chance of
winning, then let’s go with it.
rsonalitics don't count.
So much for the matters upon -
“ which, I hope, we all agree. Now let -
~ us examine Prof, Rice's objections
“to the Buckley amendment. First,
. Prof. Rice is concerned that the
Buckley amendment fails ex-
*“pressly to specify a right to the
equal protectlon of thelaws, aright .
+5y implicit in the Fifth and exphcxt in &
the Fourteenth Amendments of the .
+ U.S. Constitution. He admits that .
because the Buckley amendment *
guarantees the unborn child’s right |
to life, “there may be no pramcal
" detriment.” I suggest there is no .
.+ detriment at all. Consider thls 45
* simple syllogism: (i) the Buckley .
amendment absorbs unborn:
" children into the Filth-and Feur- .}

heir (.n(.a.nun‘..a. right to life;




?ﬁﬂiw H. J. RES. 769

- IN THE HOUSE OF REPRESENTATIVES

Ocronrn 12,1073
Mr. Berke of Massachusetts olfowing joint resolution; which

was referred to the Committee on the Judiciary

. JOINT RESOLUTION

Proposing an amendment to the Constitution of the United States

for the protection of unborn children and other persons.

Resolved by the Senate and ITouse of Representatives

-of the United Stales of America in Congress assembled,

(two-thirds of each House concurring therein), That the fol-
lowing article is proposed as an amendment to the Constitu-
tion of the United States, which shall be valid to all intents
and purposes as part of the Constitution when ratified by the
legislatures of three-fourths of the several States within seven
years from the date of its submission by the Congress:
“ARTICLE —

“SrerioN 1. With respeet to the right to life, the word

‘person’, as used in fhis article and in the fifth and four-

I
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1

13
14

15

2
teenth articles of amendment to the Constitution of the
United States, applies to all human beings, including their
unborn offspring at every stage of their biological develop-
ment, irrespective of age, b‘cnlth, function, or condition of
dependency. 3 -

“8Sec. 2. No abortion shall be performed by any person
except under and in conformance with law permitting an
abortion to he performed only in an emergency when a reas-
onable medical certainty exists that continuation of preg-
narcy will cause the death of the mother and requiring’ that
person to make every reasonable effort, in keeping with good
medical practice, to preserve the life of her unborn offspring.

“8Ec. 8. Congress and the several States shall have
power to enforce this article by appropriate legislation within

their respective jurisdictions.”.

W MU
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1. This memorandum submits in outline the contents for a proposed
report by the Public Policy Committee to the Executive Committee,
NRLC on a Human Life Amendment to the Constitution of the United
States. The proposed report has been prepared by your consultant
to this committee and is currently being circulated to its members
and to certain specialists who can be helpful to them for comment
and any proposed modifications.

2. It is recommended that the Executive Committee adopt the follow-
ing positions:

A. The Buckley Human Life Amendment, S.J. Res. 119 (May 31,
1973) and the Hogan Human Life Amendment, H.J. Res. 261 (January
30, 1973) are both worthy of support by all who are committed
to restoring full protection for the life of unborn children un-
der the Constitution of the United States.

B. The Buckley Amendment possesses a number of strong points,
including an inbuilt capacity to meet certain difficulties that
are likely to be presented in the administration of any human
life amendment, that are not clearly possessed by the Hogan Amend-
ment. For this reason, the Buckley Amendment is considered to be
preferable to the Hogan Amendment.

C. The Buckley Amendment can and should be strengthened by modi-
fication of its Section 2. That section presently reads:

"Section 2. This Article shall not apply in an emergency
when a reasonable medical certainty exists that continua-
tion of the pregnancy will cause the death of the mother."

For reasons stated below this section should be modified to read
as follows:

"Section 2. No abortion shall be nerformed by any person
except under and in conformance with law permitting an
abortion to be performed only in an emergency when a rea-
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sonable medical certainty exists that continuation of preg-
nancy will cause the death of the mother and requiring that
person to make every reasonable effort, in keeping with good
medical practice, to preserve the life of her unborn off-
spring.”

3. Both the Buckley and Hogan Amendments should be supported by NRLC because al-
though they differ in their expressed formulas, they are likely to produce in
large measure the results desired by NRIC with respect to restoring protection
under the Constitution for human life from and after conception.

4. The Buckley Amendment should bé the Human Life Amendment preferred and promoted
by NRIC because it has the following advantages over the Hogan Amendment:

a. because it more assuredly provides protection of the unborn child from the
instant of fertilization than does the Hogan Amendment due to the possibility
that the Supreme Court of the United States, as a result of its decision in
Roe v. Wade, might construe the words of the Hogan Amendment "from the moment
of conception" to refer to a process that covers a considerable period of
time, perhaps as much as a month, and that would exclude from constitutional
protection those unborn children who are not yet one month old. The Buckley
Amendment avoids this possibility of construction by the Supreme Court by
adopting language which precludes that Court from adopting a view of concep=-
tion that ignores the facts of life before birth. The language adopted by
the Buckley Amendment protects the unborn offspring of human beings as a per=-
son under the Fifth and Fourteenth Amendments "at every stage of their bio=-
logical development."” Thus, the unborn child at everv stage of its process
of biological development as a newy separate, individual, living being is
protected by this form of amendment. There is no stage of any such process
at which it is outside the protection of the Fifth and Fourteenth Amendments
provided for the life of the person. The Supreme Court cannot take some
period less than the whole period of biological development of the unborn
offspring of human beings as the period, and only the period, in which they
are to be recognized as human beings. Moreover, the measure established by
the Buckley Amendment for determininc the beginning and development of human
life is biological science. This measure excludes the method of definition
utilized by several members of the Court in defining 2 human being which
would bring to bear on the matter so-called "value judgments".

be because it utilizes the very language that has been utilized by physi-
cians since at least the 1850's to describe the needed protection for foe=
tal life and that still is in current use. See, e.ge, Horatio R. Storer,
MeDey Criminal Abortion in America (Philadelphia: J. B. Li-pincott & Coe,
1860) pp. 10, 100, 107: "... the foetus (is)already, and from the outset,

a human being, alive, however early its stage of development and existing
independently of its mother, + « +it is not rational to suppose . . . that
life . . . dates from any other epoch than conception. « « . medical men,
in all obstetric matters, are the physical guardians of women and their
offspring. + « " (Protection of the unborn child is required) at every
stage of gestation.™ See, also, Henry Miller, M.D. "Address" (of President
of American Medical Association at 1860 Annual Meeting), Transactions of the
American Medical Agsociation, Vol. XIII (June 1860) pp. 58-59: "from the
moment of conception, a new being is engendered, in whose constitution, mi-
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croscopic though its parts may be, lies unfolded the substratum in which in-
heres potentially all that pertains to man¢ « « o In every stage of its de-
velopment, it is as much an independent being as are its parents. Wjth such
enlightenment as this, what virtuous woman « s » would be accessory to so foul
a deed as the destruction of her offspring. « «?"

Ce because it utilizes a formula that better strikes at the very roots of
the Supreme Court's tragic error in Rge v. Wade. That Court separated the
concept of the human being from the concept of the human person and held
that although a being might be a human being, that fact did not entitle that
being without more to the constitutional protection of the human perscn.

In so holding, the Court destroyed the traditional common sense and scientific
view equating the concept of the human being and the concept of the human
person. And, indeed, it now can be clearly demonstrated that the Court des=
troyed, for the time being, the work of the framers of the Fourteenth Amend-
ment's First Section. Those framers were very cognizant that these two con=-
cepts had been separated in the actual administration of the Constitution of
the United States and it was their clear, demonstrable purpose to prevent
for all time thereafter any such separation of the two conceptse The author
of the first section of this Amendment, Congressman John A. Bingham of Ohio,
stated how it was to operate: "Before that great law the only question to

be asked of the creature claiming its protection is this: Is he a man?"

And of the due process clause of the Fifth Apendment he stated: "+ + « no
person, no human being, no member of the family of man shall, by virtue of
federal law or under the sanction of the federal authority « . « be de-
prived of his life, or his liberty, or his property, but by the law of the
land."” See, Alfred Avins, The Reconstruction Admendments' Debates (1967)
pp. 274, 36-38.

The Buckley Amendment explictly restores this traditional equation of the
two concepts of the human being and the human person by defining "person"
as used in the Fifth and Fourteenth Amendments to apply "to 2ll human be-
ings, including their unborn offspring at every stage of their biological
development, irrespective of age, health, function or condition of depen=
dency.” The Buckley Amendment thus gpecifically overturns the tragic un-
derpinning of Roe v. Wades The Hogan Amendment does not specifically
overturn this underpinning. It accomplishes the needed rectification only
by inference. The Hogan Amendment does not define the constitutional con-
cept of the "person". While it accomplishes the necessary protection of

a human being, from the moment of conception (providing the Supreme Court
does not distort the p roper meaning of the latter clause), the Hogan Amend=
ment fails to correct the basic doctrinal error of that Court committed

in Roe v. Wade in haecverba and to restore the Fourteenth Amendment to its
original form of equating the human person and the human being. By virtue
of this failure, the opportunity for asserting a great moral and legal truth
is lost. The basic error of the Supreme Court in Rge ve Wade should be ex-
plicitly corrected. The Buckley Amendment does this.

de The Buckley Apendment is more precise and full in its protection of

human beings as persons, irrespective of their age, health, function, or con-
dition of dependency, than is the Hogan Amendments The latter Amendment ex-
plicitly protects a human being against deprivation of his life by the

United States or a State only on account of illness, age, or incapacity.

The Buckley Amendment fully encompasses a human being within the protection
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of the Fifth and Fyurteenth Amendments and all clauses thereof with respect
to the right to life whatever the excuse that might be advanced for taking
away that right by government and then adds, out of an abundance of caution,
that that right may not be taken away on account of age, health, function, or
condition of dependency. Perhaps, Section 2 of the Hogan Amendment will be
read by the Supreme Court as not limiting Section 1 of that Amendment with
respect to the protection of the life of a human beings. But, at this stage,
no stone should be left unturned to prevent the Supreme Court ever playing
fast and loose again with the constitutional protection of life of the human
persons The Buckley Amendment is not only better drawn to accomplish this
result explicitly. It is also better in its draftesmanship by virtue of the
fact that it covers the whole field of possible excuses or reasons govern=
ment might give for taking a person's life, while specifying some such
reasons particularly, and it does so in one comprehensive section, rather
than in two sections.

es The Buckley Amendment deals specifically with a problem that could under-
cut the effectiveness of any Human Life Apendment--the problem of an excep-
tion for an abortion for preserving the life of the mother. No Human Life
Amendment will be adopted that does not permit state and federal laws to be
enacted that permit such an abortion. The Hogan Amendment does not explicitly
prohibit such an abortion and inevitably it must face an attack from two sides.
One side will urge that the Hogan Amendment prohibits any abortion. Apother
side will urge that the Hogan Amendment permits abortions to be authorized

by state and federal law that are performed to preserve the health of the
mother and perhaps to preserve her mental health and to subserve socio-eco-
nomic purposes. While I do not agree that the Hogan Amendment prohibits any
abortion, it is a weakness of that Amendment that it can be subjected to such
argumentation and that the latter will prove persuasive to many persons who
are basically pro-life in their orientation. On the other hand, the greatest
weakness of the Hogan Anendment is that it probably does not confine permissi-
ble abortions to those done for the purpose of preserving the life of the
mothere Indeed, it would turn over to the very court that decided Roe v. Wade
the function of deciding what abortions are permissible under the very fluid
and flexible concept of "due process of law®”s I am unwilling to turn over

to that Gourt such a function after its performance in Roe Ve Wade and I think
most pro-life people, when they understand this weakness of the Hogan Amend=
ment, will be opposed to it for that reason.

It is ‘essential that any Muman Life Amendment clearly and narrowly draw a
provision for the kind of an abortion that may be permitted under State and
Federal Law. The Buckley Amendment has done this in light of the history

of the administration of the exception in traditional anti-abortion laws

for abortions for the purpose of saving the life of the mother. That history
indicates that even this exception was given a wide and liberal interpretation
in many states, such as California. For this reason, the Buckley Amendment
would only permit an abortion for this purpose in the situation of an emergency
when there is reasonable medical certainty that continuation of the rregnancy
will cause the death of the mothere Such a phrasing of the exception will

be efficacious in preventing authorization of an abortion, by judicial inter-
pretation, that really involves no real danger to the mother's life from 2
continuation of her pregnancy.

The Buckley Amendment with respect to this matter of exception for an abortion
to save the life of the mother does suffer from two kinds of weaknesses. These
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will be examined below and a corrective recommended.

5. A major weakness of both the Buckley and Hogan Amendments is that neither pro-
posal prohibits abortions directly. Thus if a State Legislature or the Congress
fails to enact an anti-abortion law, neither the Byckley nor the Hogan Apendment
will stop abortions without more. They will resemble, in their actual impact

or application, the so-called States Rights Amendments. They are designed to
prevent action by the United States or anvy State in denying due process of law
or equal protection of law to any human being from and after the conception of
that human being with respect to'his ar her enjoyment of life. They are not de-
signed to operate upon the private action of physicians in performing or of
parents in seeking abortions. Adoption of neither the Buckley nor the Hogan
Amendment will stop private action in seeking and authorizing abortions or in
performing abortions. They operate only through action that is public or offi-
cial action. If a State Legislature or a Congress fails to enact an anti-abor-
tion law, this will probably constitute official action that denies due process
of law and equal protection of law to unborn children. In such event, court ac-
tion will have to be instituted to compel a State Legislature or Congress to enact
anti-abortion law to protect unborn children from abortions by private personse.
This will take time. It will be done piece-meal. It must be done through the
courts and this means that these Amendments put the Supreme Court back in the
saddle again with many possibilities for delay and inadequate protection of the
unborn childe It is entirely possible that adoption of either the Buckley or
the Hogan Amendment will result in another fifty years of efforts to get ap-
propriate anti-abortion laws on the statute books plus efforts in the courts

to bring this abouts. This will be an intolerable situation and one which should
be avoided at all costse.

What is needed is a Human Life Apendment that prohibits abortions by private
persons much as the Thirteenth Apendment prohibits slavery and involuntary servi-
tude by private persons. Indeed, there is a very close resemblance between killing
human beings by abortion and submitting them to slavery and involuntary servitude.
Slaves were also beaten and killed by their masters. When the people of the United
States decided to be rid of slavery and involuntary servitude, they adopted an amend=-
ment to the Constitution that prohibited any private person or government itself
from imposing slavery or involuntary servitude upon another person. That Amendment
reads: "Neither slavery nor involuntary servitude, except as a punishment for crime
whereof the party shall have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.”

A provision similar to the Thirteenth Amendment aprlicable to abortion by
private persons as well as officials can readily be inserted into the Buckley
Amendment by modification of its Section 2 to read as followss

"Section 2. No abortion shall be performed by any person except under

and in conformance with law permitting an abortion to be performed only
in an emergency when a reasonable medical certainty exists that contin-
uation of the pregnancy will cause the death of the mother."” (Underlined
portion is substituted for the words "This Article shall not apnly")

Another modification will be suggested of Section 2 of this Amendment shortly
for another purpose. At the present moment will be discussed the point that this

modification definitely creates from the moment of the adoption of the Amendment
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a legal protection for every unborn child in the country from and after its con-
ception with respect to its life. This law can be enforced in the courts with-

out the necessity for state or federal legislation although, of course, it permits
implementive legislation. Moreover, it preserves the excellent idea of the Buck-
ley Amendment in dealing with the problem of an exception for an abortion performed
for the purpose of saving the life of the mother and doing so in a narrow, precise -
manners We definitely need this modification and should vigorously seek to get it
adopted.

An excellent point about this modification is that it answers a basic criticism
that has been directed against the Buckley Amendment. This criticism is that the
Buckley Amendment compels recognition of an abortion for the purpose of saving the
life of the mothers While I think this criticism is wrong, the Amendment is sub-
ject to having such a criticism made and credited. The criticism should be under=-
cut by modifying Section 2 according to the suggestion just made. The modification
clearly does not compel recognition of an abortion for the purpose of saving the
life of the mother. It simply leaves it up to the State Legislatures and to Con-
gress to enact a "law permitting an abortion to be performed only « « . etc.” Un=-
til such law has been enacted "No abortion shall be performed by any person®.

When such a law is enacted "No abortion shall be performed by any person except
under and in conformance” with such state or federal law. Moreover, such state

or federal law can only "permit. . . an abortion to be performed . . « in an emer-
gency when a reasonable medical certainty exists that continuation of the pregnancy
will cause the death of the mother." As suggested above, this completely under-
cuts the criticism that has been made by several prominent persons of the Buckley
Amendment at the same time that it accomplishes the main objective under discussion
of preventing abortion directly by private persons and thus providing immediate le=
gal protection of unborn children even if state and federal legislatures fail to
provide this protection.

6. Another major weakness of both the Buckley and Hogan Amendments is that, while
both permit an exception to be made for abortions to save the life of the mother,
and while the Hogan Amendment probably permits many other exceptions to be made

in behalf of abortions, neither Amendment does anything about protecting the un-
born child during and after the process of the excepted abortion. We are all fa-
miliar with the fact that babies are aborted live-born usually in hysterotomies

and sometimes in saline injections. We are also familiar with the reports that
these babies are usually permitted to die without adeguate care or even destroyed.
Whatever form of abortion is utilized with respect to an abortion that is permitted
in an emergency when a reasonable medical certainty exists that continuation of the
pregnancy will cause the death of the mother under the Buckley Amendment, it should
be permitted only under a law "requiring . . « every reasonable effort, in keeping
with good medical practice, to preserve the life of her unborn offspring.”™ For

this reason, the modification of Section 2 of the Buckley Amendment should read
as follows:

Section 2. No_abortion shall be performed by any person except under

and in conformance with law permitting an abortion to be perfommed only
in an emergency when a reasonable medical certainty exists that contin-
uation of pregnancy will cause the death of the mother and requiring
that person to make every reasonable effort. in keeping with cood medi-
cal practice, to preserve the life of her unborn offspring." (last under-
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lined portion is the modification suggested in the instant discussion.
The earlier underlineiportion is the modification suggested in Point 8.)

7. I was the draftsman of a proposed constitutional amendment to overturn the
Supreme Court decisions that came to the attention of Senator Buckley and with
one major exception adopted by him. This proposal was drafted in my role as

a member of the drafting committee of the Legal Advisory Committee of NRTL

in late January and February of this year. Professor Walter Trinkaus of Loyola of
Los Angeles made an extremely valuable contribution to this proposed amendment
that is incorporated in Section 2 of the Buckley Amendment. As draftsman of the
proposal, I was aware of the Hogan Amendment and sought to achieve its objectives
by more certain measures and to add correctives to strengthen its protection for
human life. The direct prohibition of abortions by private persons was eliminated
by Senator Buckley, largely for political reasons. I have redrafted the direct
prohibition of abortions by private persons that was submitted to him as described
in this memorandum. I believe it is not only necessary in principle but also poli-
tically acceptable in its present form.

8. While the Public Policy Committee is performming its task of considering the
form of a Human Life Amendnent to be recommended by it for support by NRIC,
this memorandum will serve, among other purposes, the purpose of informing the
Executive Committee of the position of its consultant to that Committee and of
stimulating any suggestions or criticisms that seem appropriate to members of
the former. While lawyers are essential for the perfomance of the task of
proposing the formm of a Human Life Amendment for consideration by the Executive
Committee, it is also just as essential that every pro-life person and group
consider how any given proposal might operate in practice and what problems may
not have been foreseen or considered.

APPENDIX
A. The Buckley Amendment (S.J. Res. 119, May 31, 1973):

"SECTION 1. With respect to the right to life, the word "person", as used in
this Article and in the Fifth and Fourteenth Articles of Amendment to the
Constitution of the United States, aprlies to all human beings, including
their unborn offspring at every stage of their biological development, irres-
pective of age, health, function or condition of dependencye

"SECTION 2. This Article shall not apply in an emergency when a reasonable
medical certainty exists that continuation of the pregnancy will cause the
death of the mother.

"SECTION 3. Congress and the several States shall have power to enforce this
Article by appropriate legislation within their respective jurisdictions.

B. The Witherspoon proposal to the Executive Committee for a modification of
the Buckley Amendment:

"SECTION 1. (same)

"SECTION 2. No abortion shall be performed by any person except under and
in conformance with law permitting an abortion to be performed only in an
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“in an emergency when a reasonable medical certainty exists that continuation

of pregnancy will cause the death of the mother and requiring that person
to make every reasonable effort, in keeping with good medical practice, to
preserve the life of her unborn offspring.”

“SECTION 3. (same)

C. The Hogan Amendment (H. J. Res. 261, January 30, 1973):

D.

"SECTION 1: Neither the United States nor any State shall deprive any human

being, from the moment of conception, of life without due process of law; nor
deny to any human being, from the moment of conception, within its jurisdic-
tion, the equal protection of the laws.

"SECTION 2. Neither the United States nor any State shall deprive any human
being of life on account of illness, age, or incapacity.

"SECTION 3. Congress and the several States shall have the power to enforce
this article by appropriate legislation.”

Memoranda of June 1 and July 30, 1973, of Michael Taylor, Executive Secretary
of NRLC entitled: "Federal Legislation - Constitutional Amendments « « ." and
"Constitutional Amendment . . ." (I assume these are generally available)

E. Articles of Robert M. Byrn and Charles Rice in The Wanderer, July 12, 1973.

(I assume these are generally available)



September &4, 1973

Prof, Joseph P, Witherspoon
University of Texas Law School
2500 Red River

Austin, Texas 78705

Dear Joe:

Thank you for sending ma a copy of your excellent memorandum (8/14/73) on the
Human Life Amendmonts, Herewith my commentst

First: I agres with paragraphs 2A, 2B, 3 and 4 of your memorandum (except,
perhaps, so much of 4e as refers to the weaknesses in the Buckley Amendment). Wwhen
I wrote the WANDERIR article, it was not with the idea in mind that the Hogan
Amendment was unworthy of support. I intended only (a) to indicate that Buckley
Amendment was superior and (b) to answer Charlie Rice's argument that pro-life
people oujght to cppose the Buckley Amendment for reasons which I believed to be un-
sound. TIn hiz reply Charlicé wrote that I was the principal autho~ of the llozan
Amendment, Actually, the language was the product of several lengthy telephone
conversationz, LUow much of it is mine, I simply cannot recall at this moment.

Even assuuing the language to be all mine, nevertheless, I agree with your criti-
cigams.

Second: Having coafessed multiple egregious errors, I may have succeeded in
destroying the credibility of the rest of this letter, but I will continue anyway.

Third: Paragraph 5 of your memorandum raises the thorny problem of private
action. <“ha following observations are intended more as questions than objections:

a8) &s a practical matter, can we expect to obtain more in the woy of
conctitutional protection for the lives of unborn children than the
protaction adforded to the lives of other human beings? %o put it
another way, tie Suprens Court in Rve and Doe might have accepted the
arpunents of the State of Texas that uaborn children are Fourteenth
haendaent persena. Such a finding Is the most we could have hoped
for, 5till nrivete action would not have gpecifically beea forxoiddaen
gince the Fouctcentn Amendment does not bar private action., Hill we
muddy the wators and give additicnal amauaition to our adversaries if
we geek more protection for the unvorn than (1) they would have en=-
Joyed Lad we won and (2) other human beings enjoy? :

b) Vould the proposed modification be sclf-exeduting? Or (in the ab-
sence of atate orohibition) would it require the enactment by conzress
of srpropriace ceviminal or other civil riphts legislation? I suppose
tiiec antser o this ouestion mifjat be that even in the abscnce or such
lesislation, tie modification would pernit the appointment of a
guardian fnr unboxn children to bring 2 class action asainst hespitals
and doctors pariosming abortions to enjoiln their continuea violation

" of the rivshts recosnized by the Awmendrent, Or pernapa the wordiaz of
soma existing civil rights statutes directed against private action
might ‘be broad enough to cover unborn children - although I have my
doubts about this latter approach.
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¢) I gather, Joe, that you have concluded thiat all restrictive and
A.L.1 state abortion laws, preseatly rcmiining on the books, are
a nullity and that ratification of the Buckley Amendment, at
least in its unmodified form, would not revive them even thoush

« they have not been legislatively repealed. If this be so, thea

your proposal for a private actica clause 18 considerably reinw=
forced, Charlie Rice, oa the other hand, has argued against a private
action clause oa the grouads that (1) existing, uarepealed, restrictive
state anti-abortion laws would be enforceable after ratification of the
amondment, (2) existing, uarcpealed ALl type laws would be uncoasti-
tutional only to the extent that they permit abortion for reascus
other than to save the mother’s life, and would be otherwise eaforce-
able, and (3) permissive state abortion laws (like Hew York's) wouid
become uncoastitutienal thereby reviving the prior restrictive laws
vaich were repealed cr amended by the enactment of the permissive
laws, 1i Charlie is correct, then a private action clause would not
be necessary. ile relies principally on cases decidiug that arcer
lawir A vas Jdeclared unconstitutional, law B (vhich A repealed or
amended) was revived, ‘here is, of course, a significant diiference
in the present situation. Uuler lzde, liew Yorii's existing lsw is

constitutional, In the hypothetical I presented lsw A nevar was
constitutional, For this reason, Charlic's point aay not bz vzlid.

d) I gather that some Senators had objections to a private action clausc.
Perhaps the wording of the modification takes care of their objecticns
(paragraph 7 of your memorandum),

As 1 said, the above are not objections but questions vhich I have heard relsed 2nd
wvhich I relay for your coasideration. I have one sucgzestion vhich 1s purely sormauntic,
1t seems to ne that "ilo preznmancy shall be termainated . o o except uvader gad ia cea-
formance with law nermitting terminacion of pregnancy . . " mey be prefersble to the
reforonces to abortiocan. The vword abortion,I am teld, 15 apnpropriately usel only uvp to
-the tuentieth veelk ® lMasy definitions limit 1t to ‘ermulsinn of the fetus iroma the
vierus.” Bocause tha reaning is somewhat cmbi-ucus, I sugzzest the changa in lazquage.
Adaittedly this may be nit-pickiag., I recozniza too that there is rmwwme public zelations
value ia actually using the word abortion in the Amendmeaat.

Tourth: In parazraph b of your memorandum, you suggest an additional modification
about waich I have come rescrvations:

a) I think it may open a Pandora’s hox of coatiroversy reszarding
“ordinary means™ va "cutraordizary means' In nwadical treatment,
the meaning of ‘recasonable erfort” and “sood madical practice,' aote.
In chort, T am coacarncd that our adversaries will use ic to cloud
the real issue - the fundamental risht to llfe of uaborn children -
and thereby delay the Anendueat,
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b) the modification guarantees to aborted children something vhich
is not specirfically guaranteed to ncwborn children - the constitutional
right to good medical care from the physician involved. Can this be in=~
terpreted to mean that the newborn child does not have such a right
(e.5., the wongoloid baby who was alloved to starve to death at Johrs
Hopkins)? On the other hand, 1f general principles of law protect the
newborn in such a situation, won't thicy also protect the aborted child?

¢) the thrust of the Amendment should be the resroration of the wmbora
child's right to live, “he lasguaze of the modification is directed
toward a particular criminal practice viclative of that right. It is
excellent statutory leaguage, but, I suzzest, not appropriate for az
Amendaent, The more specific ills the imenddment tries to cure, the
more oppositicn we will encounter. I believe an Amandment ouzht to
guarantee fundamental rights - not proscribe specific instances of vioe
lation of those rigiits,

d) how con this provision be enforced without enabling legislation? If
such legislation is required, it can be enacted without the medificacion,

e) As much as I aoree with the intent of the modificetion, there comas a
period, I think, vhen we bosin te ask for too much and therchby turn oif
borderline Senators and Congresswan or give an easy out to thoze (like
Senator Kennedy) who are cauzht in a squceze

f) as a practical matter, the modification comes into play only after the
19th or 20th week. If a doctor is fa such bad faith that he will pcr-
form an abortion at this stage, under the pretext of saving the potiaer'e
1ife, then he won't hava too many qualrs abeut letting the ba-y die, re-
gardless of the wording of the wodificution.

I opst admit that I recemnize two advantases to your modification no. 2 besides
those weutionad in the memorandum. It anticipates the day vhen an artificial pilzceata
wili be available to continue the 1ifz of aborted babies, aAlso it provides a vehicle
for calling to public attention, via congressicnal hearings, the uwnscrupulous praciice
of lettiug babies diec after an abortion,

ccorendation ta
= ? L4 j Se I OTel ; reiay qu:su-al; CEs f2
raservationa avouvt modifdcation no. 2. IE U.LS decides
to adcpt either or both molifications, it is fmporcsac, I thisk, that it be. doae in
such a vay that hearings oa the2 Laendments are uot azlayad aadi za irpression of dis-
unity and coatusion is not coaveyed. Xc i3 also iuportant thet we close vanks, To
his end, all pro~liic '“OJTC sitould be preparzad to svoport i-L? s chiolce vhicther 1t
be Hopan, Buckley, or Ducikliey with one or both of the modifications, uhich, es I vead -
your excellent memo, Jo2, is algo your portion.
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Siacerely,

X3 an , Robert M., Byrn
Profezsoz of Law ,



Notre Bame Lafn School

Notre Dame Judiana 46556

TELEPHONE 283-6626

September 5, 1973

Professor Joseph P. Witherspoon
2500 Red River Street
Austin, Texas 78705

Dear Joe:

I appreciate the opportunity to examine your memorandum of
August l4th with reference to the Public Policy Committee. You
have done a thoughtful and painstaking job and I believe that
your revised section two is a clear improvement over the present
section two in the Buckley amendment.

Some things occur to me that may be helpful in your fur :her
considerati -n of the subject. First, I suggest that it is essen-
tial not oniy that the amendment have the effect of extending the
constitutional orotections to all human life, but also that the
amendment speci:iy when human life begins. The Supreme Court left
undecided the question of when human life begins. 1In order for the
protection of the Buckley amendment to attach, one must firs=: be
a human being or, in terms of the unborn child, he must first be an
"unborn offspring" for those protections to attach. As I se= it,
there is nothing in the Buckley amendment to prevent a state legis-
lati - from deciding, for example, that one becomes an "unborn off-
spring" only after implantation. Prior to that time, one doz2s not
enjoy the constitutional protections because, although he is in the
process of "biological development," he is not yet an offspring and
therefore he s not a "person." The Hogan Amendment attempts to
specify the point at which human life constitutionally begins, i.e.,
at the "moment of conception." While I believe that the woris
"moment of" would operate to prevent the Court from regardiny con=-
ception as a process, I would not hesitate to support any language
which would do the job better. 1In any event, I fear the Buckley
amendment is deficient in “ts failure to specify the point at: which
human life, offspringhood and personhood begin.

The seco.,.d thing that occurs to me is that your revised section
two seems to require a definition of "abortion." You might use,



"abortion, as used herein, means the intentional termination of
unborn human iife." But this might raise confusing arguments
about the principle of double effect and such things as the re-
moval of a cancerous uterus of a pregnant woman. As you have it
in your version, the use of the term, "abortion," without defini-
tion and in tandem with the first section of the Buckley ame: dment,
leaves the door open to a legislature to define abortion as the
post-implantation termination of pregnancy.

Thirdly, the Supreme Court's dis-ussion of its holding in
Vuitch indicates to me that, if the entitlement of the unborn to
constitutional protection were established, a state law which
allowed abortion for any reason less than the preservation of the
life (not health) of the mcther would be unconstitutional. I there-
fore believe your fear that the Hogan amendment would allow abortions
for health is unrealistic.

There is a tendency among some right-to-life attorneys to de-
plore any efforts to find a phrasing for the amendment that would
improve on both Hogan and Buckley. I do not agree with that and I
believe the sort of effort you are making is desirable althcugh I
disagree with certain of your conclusions. Keep up the good work.
If I can be of any assistance to you, please do not hesitate to let
me know.

With best wishes,

Sincerely,

./’/ 7 S

& & J

:" Liaicios.. ("'"
Charles E. Rice
Profes.or of Law

CER/ae
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October 7, 1973

Prof. Joseph Witherspoon
5312 Shoal Creek Blvd.
Austin, Texas 78756

Roy R. Scarpato
Member of Public Policy Committee

Subject: Constitutional Amendment.

Your meworandum of August 14 has been reviewed in
Massachusetts by the Massachusetts Citizens Fcr Life Directors
and other knowledgeable pro-lifers. Several comments result-=d,
followed by Dennis Horan's memo which generated yet more cor--
ments. This letter will attempt to summarize the concensus £

Prt. Anthony M. Gawicnowski our op..nions.

Antherst

I hoabeth Gibson
Marshhwld

Mildeed 1. Jefterson, M.D.
Ponton

foone b Kane, Esq.
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“rencis Smith, M.D.
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Mot Llames W, Smith
Framinghan

Lan Svagedys
firockton

“fchacl P Vandal
Waostport

ol Walsh, RN,
Woymouth

. an Willbanks
Pitestield

My Young
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1./ The desire o avoid divisions in the movensnt over Hogar vs.
Buckley, as sugpgested by both you and Dennis is well re-
ceived, We believe the pro~life movement :hould first
formulate an optimal version of an amendment. Political
realities may require some flexibility, but those consider-
at.ons should not deter us from making a concerted effor:
tc attain tre ideal. This point has been sell stated by
both you ana Dennis.

2,/ Section 2 (Buckley): we agree that Buckley's formulatior
is inappropriate and urge the direct prohibition of abor:ion
as opposed to a cancellation of Section 1's definition oY
person due co medical necessity., Either your new formula-
tion of Section 2 or Horan's is acceptable to us. Horan's
may be politically preferable since an argument against
passage of the amendment would be made that in the inter .m,
before state laws in co>nformance with your Section 2 would
be passed, doctors would be prohibited from aborting even
to save the mother's life. We do however »refer your more
explicit requirement for reasonable efforts to preserve he
child's life in the cases of medical emergency, since th«
amendment when passed will have a teaching power transceuding
ite legal implications.
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3. / Professor Smith's comments (attached) relate to your Section 1.
Smith's comment #1 is that "with respect to the right to life"
may 2 unduly restrictive. However, it may be justified as a
device for focussing attention on the right most immediately
threatened. We believe his comment has some validity and suggest
it be considered,

Smith's comment #2 has been adequately addressed by Horan. We
concur.,
Smith's comment #3 raises a basic question as to strategy of the
movement., Although a further section expressly prohibiting
euthanasia would probably create difficult problems in drafting,
the inclusion of "irrespective of age, health, function or con-
dition of dependency" seems important to us, again for the
teaching value, as regards euthanasia. We see this phrase as
intending to illustrate rather than limit the scope of Section 1l.
Regarding Horan's example of mental health not being included,
the word "health" has been most liberally interpreted by the
courts in the abortion question; we see no reason why '"health"
would not include mental health in the amendment. We therefore
prefer the retention of the phrase beginning with "irrespective..."

4,/ The words "at every stage of biological development” lead to
misgivings since they appear subject to interpretation. Is there
a good reason for avoiding the more precise "at every stage from
fertilization,"? Within the movement, however, there exists in
some quarters an aversion to the Buckley amendment under the
assumption that his choice of words in some way would permit early
abortions. While I do not support this conclusion I feel that
inclusion of the word "fertilization" (but not "conception'")
would allay these fears without detracting from the scope or the
SALABILITY of the amendment,

This letter is written as part of the dialogue we all wish to
sponsor within the movement concerning the amendment., It.is not
intended to reflect an inflexible position but rather to pose some
questions for further consideration. At the same time, we hope a
generally acceptable formulation will be quickly arrived at. Horan's
comment on possible frustration on the nﬁggﬁtof pro-life legislators
¥pdffns for NRTL to act is well founded.'
vaiting

. .
o e €2
;:,/'('//‘?:zr\4£,,t<5

Roy R. Scarpato,
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CONFERENCSE

145 JNIVERSITY AVENUE (at Rize)

SAINT PAUL, MINNESOTA 55703
Prone: 612/227-8777

Sepi mber 19, 1973

.Uein F. MARKERT
Executive Director

Professor Joseph P. Witherspoon
313 Townes Hall

2500 ied. River Street

Austin, Texas T8705

Dear Professor Witherspoon:

I. have read with a great deal of interest your communi-
cations of August l4th and 21lst concerning the Constitutioral
Amendments. I am essentially in agreement with your proposal
concerning the Buckley proposal as you have suggested it be
amended.

I believe, however, that both amendments pose another
problem. Both are couched in terms specifically relating to
abortion and thus may tacitly exclude other areas of concern
to a pro life organization. I refer to the old latin phrase
"Expressio unius est exclusio alterius". (The mention of one
thing is the exclusion of another, i.e. when certain persons
or things are specified in a law, contract, or will, an
intention to exclude all others from its operation may be
inferred.) Of course you realize that NRLC is concerned with
broader life issues than just abortion.

In addition, specificity and the singling out of abortic..
in the proposed amendment smacks much more of legislation as
distinguished from constitutional ingredients. It seems to me
that the Constitution should cover the subject of "life"
generically as against the specific subject abortion. I,
therefore, have taken the liberty of rewriting your amended
form of Section 2. of the Buckley proposal by substituting the
general term of "life terminating procedure" in lieu of "abortion".
Accordingly Section 2. might read as follows:

No life terminating procedure shall ever be performed
on any person except:

1. Under and in conformance with law permitting such
procedures; and

2. Only in an emergency when a reasonable medical
certainty exists that continuation of the life of
the person subjected to said procedure will cause
the death of another person who is directly affected;
and ¢

-~



rof. Joseph P. Witherspoon o
September 19, 1973

3. Requiring that said procedure incorporate every
reasonuble effort, in keeping with good medical
practice, . to preserve the life of the persons
exposed to said terminating procedure.’

I believe that my proposed ar~ndment incorporates all of the

strong points that you have built into Buckley's proposal while
also covering the areas of euthanasia and its rerlated subjects.

Ilagpectfully submitted,
L YA
bl 4 \-(‘

’ 3ohn F. Markert

JEM /mw

¢cc: Marjory Mecklenburg, NRLC
Edwin C. Becker, NDCC
William Hassing, Esq.
George Reed, USCC

§
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28 Bosworth Road
Framingham, Mass. 01701
September 7, 1973

Mr. Roy Scarpato
30 Rolling Lane
Wayland, Massachusetts 01778

Dear Roy:

As regards the memorandum relative to the Hogan and
Buckley Amendments, as I mentioned to you the other evening,
1 agree with Joseph Witherspoon that both arg deficient in
failing to directly prohibit abortion and for that reason
I support Witherspoon's suggested change. There are however
a few other matters which you might want to raise:

1. Uhy does Section 1 commence with the language
"™.ith respect to the right to life.' While I appreciate
that the amendment wishes to emphasize "'life’ does Section 1
by implication mean that the unborn does not enjoy the
other rights provided by the Fifth and Fourteenth Articles
of Amendment to the Constitution? Unless® there is some
purpose for this language which I have overlooked, I would
recoumend deletion of the words '\/ith respect to the right
to life''.

2. Section 1 states ''the word 'person' as used in this
Article and in the. . . ." Yet the word "person'" is not again

used in the Article. Does this make sense?



Mr. Roy Scarpato
Page Two
September 7, 1973

8, Is the Buckley Amendment intended to alsn cover
euthanasia? If so, do not the arguments advanced by Wither-
spoou: relative to abortion apply also with respect to
euthanasia? 1In other words, if the protection of the
Fifth and Fourteenth Amendments do not relate to private
action relative to abortions, I assume they do not apply
to private action rselative to euthanasia. Is there need
for a direct prohibition on euthanasia? I am not sure I

can take a position on this point so I will simply raise
e -

Sincerely,

Jim Smith

JWs/jte
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MEMO TO: Public Policy Committee,
NRLC

FROM: D. J. Horan, Legal
Advisory Committee, NRLC

DATE: September 5, 1973

I think much of the concern that exists in the Right to Life move-
ment at the present time over the content of the amendment arises
from the misconception that the amendment will solve all of our
problems. Approaching the technical question of drafting the
amencdment from that point of view leaves one with feelings of
anxiety and uneasiness after reviewing each of the types of amend-
ments. HKowever, this exercise is not one of futility. It should
become evident to any careful reader that the political climate
being what it is, the technical legal problems being what they
are, the amendment will solve only some, but not all, of our
problems.

for example, neither the Buckley nor the Hogan amendment prohibit
private action. As you are well aware, the bulk of abortions in
America are done by private clinics, not through public hospitals.
Unless the Hogan and Buckley amendments had the moral persuasive
power to convince people that abortions should not be performed,
or unless it was backed up by strong state legislation, neither

of these amendments would affect the sphere of private action at
all and thus, would not affect the bulk of the abortions that are
being performed. This is not to say that these amendments are not
important - quite the contrary.

If one decides that, based on prudential poiitical wisdom, an
amendment that prohibits private action is pclitically impossible
at the present time, then the Hogan and Buckley amendments must
be the next step. In my opinion, an amendment that reached only
state action would need further state legislation. I understand
from Bob Byrn, though, that asking a membexr of Congress to sign
an amendment that prohibits private action is like asking a
Senator to disavow apple pie.

The real lesson to be learned from this dialogue is that any
constitutional amendment, no matter how carefully drafted, will
need further state legislation in order 4o rlug the loopholes.

Not only that, we will continue to need the pro-life educational
drive and the pro-life alternative drive, not only after the
amendment is passed, but long after thp new state statutes plugging
the loopholes are passed.

In short, the constitutional amendment is only one prong of this
attack. When one realizes this, one becomes less concerned about
the technical problems in the amendments, although obviously the



best amendment possibie should be the amendment pushed by the
Right to Life.

As I have said before, looking at the movment as a whole helps
put the amendment procZem In better perspective. In that respect
I see three overall approacies. The first is through a National
political organizatior sesexing the best amendment possible.

The second is through 50i{c) (3) organizations, such as Birthright,
Right to life Educational Organizations, Americans United for Life,
and Alternatives to Abortion, providing the educational means and
alternatives to women caugnt in this quandry.

The third is by a National Public Interest lawfirm, which would
provide a spearhead for litigation toward the ultimate goal of
reversing Roe v. Wade. This lawfirm could achieve 501(c) (3) status
and thus, be the recipient of tax exempt funding.

To isolate anyone of those elements as though it were the total
solution to the problem to me seems myopic. Even a constitutional
amendment will not solve the problem if the hearts and minds of
the people are not changed from the pro-abortion attitude that
presently exists and, even if the attitudes changed, there would
be little cessation in the number of abortions if organizations
have not provided alternative means of handling the problem.
Consequently, all these avenues must be pursued diligently until
the final goal is achieved.

These comments, of course, do not solve the problems raised both
by Professors Byrn and Rice as to the technical difficulties in
each amendment. However, the dialogue is excellent and I think
out of it will come an amendment acceptable to most.

I have sat down for many hours and attempted to draft a constitu-
tional amendment considering all of the problems not only raised
by Prof. Byrn and Prof. Rice, but by other people both in and
outside of the movement. Having done this, I would add a few
principles which I think should be considered in drafting the
amendment:

l. Changing the definition of the word "person"
is not enough, although it is a step in the
right direction. There should be some
actuating language prohibiting abortion under
certain circumstances.

2. The definition of "person" shoula inciude the
unborn child from the earliest stages of its
biological development.

3. The first type of amendment should reach
private as well as state action.

=i
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4. A second type of amendment should include most
of the other points mentioned above, but should
exclude private action.

5. Ambiguous phrases are to be avoided.

6. The amendment should be couched in language
similary used in other amendments which
have withstood the test of time.

7. The amendment should be selected by the
movement. The movement should not have the
amendment selected for it.

Both the Hogan and Buckley amendments are well drafted within the
proscriptions that each accepted. I am sure that neither amend-
ment attempts to prohibit private action based upon a prudential
political judgment that such an amendment would never be accepted.
However, if this is a necessary element, then prohibition of private
action should at least be tested. I am advised that it was tested
during the drafting stages of the Buckley amendment and found to

be too hot a potato to handle in the Senate.

What makes the Buckley amendment so attractive is the prestigious
list of sponsors, including Senator Eastiand. However, I must
agree with Prof. Rice that more technical problems with the
Buckley amendment than with the Hogan amendment would be incurred.
The basic problem that I have with the 3uckley amendment is that
it merely re-defines the word "person" and then attempts to omit
the Gefinition's applicability when the mother's life is in danger.
I prefer stronger actuating language as is contained in the Hogan
amendment. However, I agree that the Hogan amendment may lead us
back to the old problem that state statutes passed under it might
still contain enough exceptions to ailow widespread abortion, yet
be considered under the law to provide due process. This is a

~most difficult problem.

On the other hand, I disagree with both of them when they attempt
to include and prohibit euthanasia. The euthanasia ballgame is
so entirely different and rests on such different principles and
applications from the abortion question that I think it is pre-
mature to include that concept in the abortion area. I think we
unnecessarily divide the force of the amendment by including
euthanasia as one of its concepts.

I should point out, though, that I do not consider any of my
criticisms of either the Hogan or Buckley amendment substantial
enough to deter my support of either amendment in the event that
either amendment seems likely to succeed in Congress.

By that I mean that if either of these amendments pass they will
do so in a flurry of activity which will perhaps carry the moral
education necessary to persuade the country that abortion is evil.
I'm sure that if the amendments pass Congress and the necessary



number of states adopt them, that in that climate we can pass
state statutes that would plug the loopholes that either of these
two amendments might still leave.

I hope that our own forces ¢o not become divided through their
support of either of these two amendments. I agree that both
amendments seek to do the same thing as far as they seek to
indicate when human life commences. I do not think that the
Buckley amendment can properly be construed as one which alliows
early abortion and, as you know, I am one of those who will not
accept early or microscopic avortion.

The greater danger is that Sentator Buckley and Congressman Hogan,
two men who have committed themselves to our cause, will feel
frustrated and trapped by the seemingly refusal of the NRTL to

put its muscle behind their efforts. Unless corrected, greater
harm can be done to the movement especially in the ennui that would
be created in the minds of other potential banner carriers in
Congress.

With these prefatory comments, I herewith submit for the.
Committee's consideration the attached amendment.

)

(7S
DENNI?:J . HORAN

ms

att.

P.S. Please see Comment after Article.



Sec. ks

With respect to the Right to Life, the word "person" as used
in the Fifth and Fourteenth Articles of Amendment to the Constitu-
tion of the United States, applies to all human beings, including
their unborn offspring at every stage of their biological

development.

Sec. 2.

The Right to Life being unalienable, the performance of
abortions by any person within the United States and all
territory, subject to the jurisdiction thereof, is hereby pro-
hibited unless medically necessary to pfevent the death of the

mother.

Sec. 3.
The Congress and the several states shall have concurrent

power to enforce this Article by appropriate legislation.



COMMENT

As you can see there is not a great deal of difference between
this amendment and the amendment suggested by Prof. Witherspoon.
I claim no pride of authorship.

It is essential that a complete dialogue be had on the substance
of the amendment. Prof. Witherspoon correctly points out that
this matter should not be left in the hands of the lawyers, just
as war should not be left in the hands of the generals, nor life
in the hands of doctors.

It is of the utmost importance that the movement select the
amendment, or amendments, which best fit its plan of action.

The movement cannot go shopping in the political forum and
expect to find the cereal of its choice. The movement must
bring its will and its choice of amendment to the Congress.

It is one thing to say that the amendment must be "saleable"
and quite another to preserve the ultimate goal of the movement.

I want to make several comments on the languaée of the amend-
ment that I have enclosed, but I do not want to make a brief
for its support.

The language of the Buckley amendment "... the word person as
used in this article ..." was felt to be superfluous merely
because the word person is, in fact, not used in the article.

Section 2 of the Buckley amendment presently reads:

"... applies to all human beings, including
their unborn offspring at every stage of
their biological development, irrespective
of age, health, function or condition of
dependency”.

It is not clear whether the draftsman intended the phrase
beginning with the word irrespective to modify the words

"unborn person" rather than "all human beings"”. I think the
draftsman intended it to mean "... applies to all human beings
irrespective of age, health, function or condition of

dependency, including their unborn offspring at every stage of
their biological development". As redrafted it clearly applies

to the phrase "to all human beings". One wonders, however,

why it is necessary to say "irrespective of age, health, function
or condition of dependency" if one merely means "all human beings".
The modifying phrase can create more problems than it solves. For
example, it does not include mental health. I am also concerned
that the words "function and condition of dependency" are too
vague.
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could agein disregard the scientific information and rule that some other point
in time, e€.g., viability, is the beginning of biological development for the
unborn. Remember, the Court could have ruled that the unborn is a person; the
Court has ruled that a corporation--an artificial person--is a "person" within
the meaning of the equal protection and due process of law clauses. The Court
chose not to dignify the unborn child with personhood, and it seems unwise to
give the Court another opportunity to repeat its grievous error.

L. I have included the phrase "regardless of heelth or condition of
dependency"” in Seec. 1 to assure that the mentally retarded, aged, and persons
with defects or diseases would not be killed under some later interpretation
of due process and equal protection clauses which would aim at favoring the
state's police power over the person's right to life. I have not used the word
"age" in order to assure that no unintended and perhaps ridiculous meaning would
come about from the provisions in the Constitution setting a minimum age as
qualification for certain office. I believe it is unnecessary to include the
word "age" in order to protect the aged, if we use the phrase "condition of
dependency." Certainly, this phrase is wide open for much interpretation by the
Court, but at the moment I believe it is the best term available to express the
principle that a human being does not have to meet a test of "self-sufficiency"
in order to have each human being's right to life fully protected by the
Constitution.

5. An important advantage of defining the word "person" as used anywhere
in the Constitution is to assure that a human being, born or unborn, shall not
be defined as a "non-person" for any purpose. A second advantage is to assure
that an enforcement provision is built into the amendment. That is, the word
"person" is used not only in the due process and equal protection provisions of
the Constitution, but also in Article I, Sec. 2, Clause 3 -- the apportionment
and census provision, which affords effective enforcement through a proper report-
ing system. Each decennial census, at least, would include a count of the unborn
persons.

6. In additon, under Sec. 2 of the proposed amendment, the life of the
unborn child would become a vital statistic the moment it is detected. The
mother, the attending physician or midwife or father, who must now report
births and deaths of human beings would also have to report immediately the
life of the unborn child. A "LIFE CERTIFICATE" would be officially issued
identifying the unborn child, who would at the same time be issued a social
security number. This is not an unusual procedure, because now an infant
must have a social security number to report income, say from bonds received
as a nativity gift. There would be a requirement to furnish follow-up infor-
mation when the child is born so that an official birth certificate can be
issued. In addition, there would be a requirement to issue a death certificate
for a miscarriage, etec. Again, this would bring the first nine months of each
human being's life within the benefit and protection of the laws applicable to
all other times of the human being's life. Society would protect the unborn
child gs it is beginning to protect the battered child. (In the District of
Columbia, the law on vitel statistics requires reporting the stillbirth of
a fetus which has passed the fifth month of life.)

: I seem to recall reading somewhere that when it was first required that
each birth be recorded, with a penalty imposed for failure to record, there were

=
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objections that the child was a private concern of the parents and not subject
to control by the Bureau of Vital Statistics. In addition, there were many
administrative problems, such as the child being born in the fields or hinter-
lands. Such arguments were answered by saying that the state had an interest
in each human being and vital statistics for a variety of reasons. And so it
follows that the state has an interest in the unborn child not only as a person
and member of society, but also as a measure for providing services adequately,
such as health facilities, day care services, educational facilities, etc., for
the benefit of the child, the parents, and society as a whole.

Reporting unborn human life raises some administrative problems, e€.g.,
the mother may move before the birth. However, such administrative problems are
not insurmountable, particularly through use of the social security number, and,
in any event, should not be used to deny a substantive right to life and a
reporting system for easily enforcing that right.

Each state's statutes should be examined to determine how easily the
provisions for vital statistics can be amended to include reporting the life of
each unborn child. (The D.C. Code is easily adaptable.) No longer would it be
possible for a woman to go to her doctor to determine whether she is pregnant,
and if so, go across the street to the abortion clinic to have the child killed.

T. It is important that the amendment be not only self-enforcing, as
detailed in subparagraphs 5 and 6, immediately above, but also self-implementing.
Jim Crow laws, found by our Court at one time to be constitutional, largely
negated the intent of the 13th, 1lkth, and 15th amendments for almost 100 years.
It would be a hollow victory for the right-to-life movement if a Human Life
Amendment could be emasculated by implementing legislation at the Ffederal, State,
or local levels which would permit either governmental or private action to kill
"unwanted" human beings.

Sec. 2 of my proposed amendment is designed to assure that when the
amendment becomes effective, protection will be immediately available for all
human life without further implementing legislation. See. 2 simply provides
that all Federal and State laws pertaining to human beings apply equally to all
human beings, born and unborn. This would extend the benefit and protection
of laws to the first nine months of a human being's life.

QUERY: 1In order to be self-implementing, should the amendment explicitly
proscribe abortion? My view is that it should not. First, I believe that the
word "abortion" should not be used in the amendment, because it is yet another
word left for interpretation by the Court. For instance, it has been said that
a hysterotomy is not an abortion; thus, what period of time is considered an
abortion? Second, I agree that killing the unborn child by either state or
private action must be prohibited. However, I believe that this is best
accomplished by bringing the unborn child under the protection of the homicide
laws, as I indicate below in paragraph VI, C, 1, page 10. Further, a provision
in the amendment which specifically proscribed abortion would not be self-
implementing, but contrariwise, would require enactment of legislation by the
Congress and states, all of which could bring about a self-defeating type of
statute.
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MEMORANDUM TO: Members of the Right-To-Life Movement

SUBJECT

AMENDMENT. Therefore, I have prepared for your consideration some comments on

various provisions of ar amendment, plus proposed language for the amendment.

A MANDATORY "HUMAN LIFE AMENDMENT"

For some time I have been concerned about the wording of a HUMAN LIFE
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December 1, 1973

AMANDATORY "HUMAN LIFE AMENDMENT"

I. INTRODUCTION.

A. "PROPER WORDING." The "proper wording" of a Constitutional amendment is
essential to the RIGHT-TO-LIFE movement's forward thrust, unification of prolife
organizations, and success in achieving its purposes. The amendment should include:

-- simple, clear, straightforward wording;
-- built-in enforcement provisions; and
-- self-implementing provisions.

As I perceive the tone of the right-to-life movement, members want to pour
their energies and resources into a Constitutional amendment to be enacted as soon as
possible. But, it must be the right amendment. Nothing else will do, and efforts to
persuade prolifers toward alternatives appear to be counterproductive. Therefore, I
believe that the right-to-life movement should try to structure an smendment, and teke
the language to the Congress, rather than request Congress to structure the language
in hopes that something useful will come out through the hearing process in the
Judiciary committees and on the floor of the House and the Senate. The realities of
the legislative process demand that the movement knows specifically what it wants,
and goes forth to persuade Congress of the merits of its position, with well-developed
backup materials.

The courageous and dedicated Representatives and Senators who have already
introduced amendments have done so from their own convictions and that of their ded-
icated staff members. They are to be commended for having been willing to speak out.
However, the amendments which have been introduced have not sparked the wholehearted
support of the right-to-life movement. Many of us are finding difficulty supporting
amendments which we believe present difficulties and do not accomplish the task we have

_set for ourselves--namely, assuring that the worth and dignity of ALL humen life is
respected and protected.

B. RECOMMENDATION. Therefore, let the right-to-life movement turn the procedure
around and

—- endorse none of the amendments which have already been introduced;

-- propose language for a mandatory HUMAN LIFE AMENDMENT; and

-- have each state prolife delegation work with its Representatives,
Senators and State legislators to gein sponsors and committments for Congressional
hearings and State ratification.

= ae



il

A MANDATORY HUMAN LIFE AMENDMENT December 1, 1973

II. GENERAL PROVISIONS: WHAT DO WE WANT TO WORK FOR?

A. It seems to me that the amendment should provide that:

1. Each human life from fertilization through natural continuum of life
has value and dignity, and that no one human life has a greater or lesser
value than another. Thus, the unborn child should be brought under the benefit
and protection of the laws for the family of human beings, with no more and no
less benefits or liabilities.

2. Private individuals as well as the state shall account to the public for
actions depriving a human being of life . Decision-making and action by a few
people behind closed doors would no longer be permitted.

3. Right to life shall be re-mandated in the Constitution and shall not
be left to each State to act as and if it sees fit.

4. A built-in enforcement mechanism shall be included to assure that the
right to life is not a hollow right which can again easily be denied by evasion
or non-enforcement of the laws.

5. The amendment shall be self-implementing, so that enabling legislation
by the Congress or the states shall not be necessary for the benefits of the
amendment to flow to the unborn human being.

In summary, the amendment should be drawn to the satisfaction of the proliers
who must do the leg work to get the amendment through the Congress and ratified by the
States. These same prolifers can make a significant contribution to the philosophy and
tone of the Constitutional amendment.

B. Care should be taken to assure that the amendment is not designed merely:
1. To accommodate what is believed to be politically feasible among the
Representatives and Senators before they have been contacted by their prolife

constituents; or

2. To accormodate the arguments of the anti-life forces.

III. WHERE DO WE START?

A. STATE OF THE IAW. We begin by looking at the state of the law, and, thereby,
recognizing that as of January 22, 1973, the slate has been wiped clean, particularly
with respect to the right to life of the unborn child, and possibly for other human
being who are relatively dependent in our society. Therefore, there is little benefit
in trying to fashion a Constitutional amendment which attempts to accommodate or build
upon what has traditionally been the law for the unborn. Furthermore, the traditional
state of the law for the unborn grew like topsy as a little more was learned about the
humanity of the unborn. Thus, attempting to take bits and pieces of the old law which
served various purposes in the past will merely produce a patched up amendment, and
nothing very strong for prolifers to rally round.

B. THE TASK. Since we are starting from a clean slate, it is our task to:

1. Fashion the "perfect" Constitutional amendment and work for it. Now
is not the time, if ever there is a time, for compromises, and no good purpose
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is served by indicating that we will be glad to take whatever we can get. I am
not persuaded that any amendment is better than no amendment, because if a weak
amendment is passed, there will be practically no opportunity to change it.

2. Write a series of "Federalist" papers explaining the merits of the pro-
visions of the smendment. Such papers are extremely important to educate the
Members of Congress and State legislatures, and to form the legislative history
for interpretation of the provisions by the Court in the future. Further, many
people who are apathetic or tend to support anti-life forces may be educated to
the merits of the prolife cause.

3. Create the political climate in the Congress and in the States to get
the right-to-life movement's amendment passed. Legislators can become more
informed sbout the issue and the persuasions of their constituents, and, perhaps,
can become persuaded of the merits of the prolife cause.

4. Litigate to change as much as possible of the existing lew. Legal
theories must be examined and re-examined and tested and re-tested.

IV. WHERE IS THE GUIDANCE FOR THE MANDATORY HUMAN LIFE AMENDMENT?

A. Look first to the Supreme Court's decisions of January 22, 1973 to see why
the unborn child was handed such an unfavorable decision. The important issue in the
decisions is: "Is the unborn child a 'person'?" Because the Court said that the un-
born child is not & person, meet the issue head on, and structure an amendment which
definitely brings the unborn child within the family of humen beings, leaves no loop-
holes, and assures that all Federal and State law shall protect each person. Some of

the best guidance for fashioning this amendment is in the Court's Roe v. Wade decision.
For instance, the Court said:

"The appellee and certain amici argue that the fetus is a 'person'
within the language and meaning of the Fourteenth Amendment. In
support of this they outline at length and in detail the well-known
facts of fetal development. If this suggestion of personhood is
established, the appellant's case, of course, collapses, for the
fetus' right to life is then guaranteed specifically by the Amend-
ment. The appellant conceded as much on reargument. On the other
hand, the eppellee conceded on reargument that no case could be cited
that holds that & fetus is a person within the meaning of the Four-
teenth Amendment." 1410 U.S. 113, 156. (Underscoring added.)

In addition, the Cdurt stated in footnote 54 (410 U.S. 113, 157):

%4 \When Texas urzes that a fetus is entitled to Fourteenth Amend-

ment protection as a person, it faces a dilemma. Neither in Texas
nor in «ny other State ure all abortions prohibited. Despite broad
proseription, an exception always exists. The exeeption contained

in Art. 1196, for an abortion procured or attempted by medical ad-
vice for the purpose of suving the life of the mother, is typical. But
if the fetus is a person who is not to be deprived of life without due
process of law, und if the mother’s condition is the sole determinunt,
does not the Texas exception appear to be out of line with the
Amendment's command ? :

There are other inconsistencies Letween Fourteenth Amendment
status and the typical abortion statute. Tt has already been pointed
out, n. 49, supra, that in Texas the woman ix not a prineipal or an
accomplice with respect to an abortion upon her. If the fetus is
a person, why is the woman not a prineipal or an accomplice?
Further, the penalty for criminal abortion specified by Art. 1195
is significantly less thun the maximum penalty for murder prescribed
by Art. 1257 of the Texas Penal Code. If the fetus is a person, may
the penalties be different ?

For additional detail concerning the word "person," see paragraph VI, A, page 6, below.

B, Also, please reread the Vuitch case (402 U.S. 62) to see why any exceptions
written into the amendment are the loopholes through which the abortionists operate on
a grand scale. For more detail, see paragraph VI, B, page 9, below.
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V.

VI.

A MANDATORY HUMAN LIFE AMENDMENT -- HOW WOULD IT READ?

"See. 1. The word 'person' and any other word meaning a human
being used in the Constitution shall mear each human being born and
unborn from the moment of fertilization regardless of health or
condition of dependency. |

"See, 2. The laws of the United States and of each of the several
States heretofore and hereafter enacted which relate to the benefit,
protection, vital statistics, and other provisions for human beings
shall apply to each person from the date of enactment of this amendment.

"See. 3, [This Avticle shall become effective when it has been
ratified by the legislatures of three-fourths of the several States.”

WHAT IS THE EFFECT OF THIS LANGUAGE?

A. THE WORD "PERSON."

1. The word "person," according to my count, appears over 40 times in the
Constitution, which includes using the word several times in one clause. De-
fining the word "person," wherever it appears, to include the unborn child
achieves the purpose of bringing the child into the family of human beings as
no more and no less a human being than the born person. It is self-defeating
to say that the unborn child is a person for the Fifth and Fourteenth amend-
ments, but is not a person for the rest of the Constitution. See paragraph
IV, A, page 5, above.

There are other distinct advantages, as discussed in paragraph 5 and 6,
below, and I do not see that there would be any ridiculous results by de-
fining the word "person" to include the first nine months of the person's
life. In various sections of the Constitution there are additional limiting
qualifications. For instance, the unborn child--or the one-day old infant--
could not be elected to the Presidency or other office because there are
other qualification requirements stated in the Constitution, such as age.

2. I have included in Sec. I the phrase "and any other word meaning
humen being," so that future amendments could not meke the unborn child a
non-person by using some synomyn for the word "person."

3. In the definition of person, I have used the phrase "unborn from the
moment of fertilization." I realize that the word "fertilization" (or concep-
tion) is omitted from some proposed amendments because the physicians can prove
scientifically that life begins at fertilization. Then let's say so, and not
leave it up to an interpretation by the Supreme Court. The scientific informa-
tion has been before the Court, and the Court was not persuaded. The Court
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Section 2 of the Buckley amendment purports to make the Article
inapplicable when there is a medical emergency. However,
Section 1 mereliy aefines the word "person". Therefore,

Section 2 removes that definition when it is an emergency neces-
sary to save the woman's life. Presumably then, the definition
of "person" in the Texas and Georgia cases would be applicable
and would create tecknical legal problems. It seems to me it
does not get at the heart of the problem when one merely defines
a word in one section of the Constitution and removes that defin-
ition in another. Consequently, the Witherspoon proposal or
Section 2 as I have drafted it seems more appropriate.

As I have said, there are fewer of these technical drafting
problems with the Hogan amendment, but the Hogan amendment
leaves standing the problem of what constitutes due process
in the abortion area. BAs Prof. Witherspoon indicates, one
does not exactly trust this court in handling that problem.

It has been suggested that Section 2 of the enclosed Article
can stand alone as an amendment. However, it seems to me that
without Section 1 we have not reversed the effect of Roe v.
Wade and, therefore, Section 1 is necessary. Although we know
that the Fifth and Fourteenth Amendments already apply to all
human beings, it seems to me that Section 1, as drafted in its
present form as enclosed, is the most felicitous way of
handling the phrase "including their unborn offspring at every
stage of their biological develoopment". Although Section 1
could be redrafted as follows:

Sec. 1. ) :

With respect to the Right to Life the word
"person”" as used in the Fifth and Fourteenth
Articles of the Amendments to the Constitu-
tion of the United States applies to all
unborn offspring of any human being at every
stage of the unborn offspring's biological
development. .

I have omitted from my Section 2 the language of the Witherspoon
proposal requiring every reasonable effort in keeping with good
medical practice to preserve the life of the unborn offspring.
I frankly do not understand the basis of the criticism that
necessitated that response. Section 1 already defines the word
person as applying to a human being and includes their unborn
offspring. Obviously, therefore, Section 1 will require that
every reasonable effort will be made to keep the unborn off-
spring alive. Also, state statutes could be drafted that would
solve this problem and it seems to me that if we can pass a
constitutional amendment through Congress and the necessary
number of states, we can get the supporting state legislation.
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I would, therefore, conclude that that phrase should be omitted.

Section 2, as I have enclosed, follows in form the prohibition
amendment. The phrase "unless medically necessary" comes from
the Roe v. Wade case.

The enclosed Article is sent for consideration and dialogue.
Hopefully, the dialogue will produce the right amendment and
the right spirit amongst our people.

Respectfully,
-~ v g
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Dennis J. Horan
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B.

NO "EXCEPTION CLAUSE." Please note that in this proposed mandatory HUMAN

LIFE AMENDMENT there is no "exception clause" which provides that an abortion is legal
to save the life of the mother. This is not omitted out of hard-heartedness, but
because an exception is both detrimental and unnecessary to the prolife cause.

1. The exception clause is detrimental because of (a) the value system

which it establishes, and (b) the legal loophole which it provides, as ruled
by the Supreme Court.

the

a. The exception clause says that all human life is valuable and to
be protected, but that some human life is not to be protected as much as
other human life. Thus, a value system is established which I personally
find highly objectionable, as well as incompatable with due process and
equal protection. Further, once an exception is accepted, other exceptioms,
such as health, will be forced on us. The battle is lost before we begin.

b. The exception clause establishes a legal loophole through which the
unborn child cannot be protected. This is what has happened in the District
of Columbia under the Supreme Court's ruling in the Vuiteh case, 402 U.S. 62.
That case held not only that "health" meant mental and physical health, but
also that because the statute did not outlaw ALL abortions--only those which
did not preserve the life and health of the mother--some abortions were legal.
The Court then said that it was insufficient for the prosecution to prove
only that an abortion occurred, and then the physician prove his innocence
by establishing that the abortion which he performed fell within the exception.
Rather, the Court said, the prosecution must prove s part of its case that
the abortion was NOT necessary to preserve life or health. The abortionists,
news media, etc., simply said that this meant that gbortions were legal in
the District of Columbia. An oft-heard theory is that if a woman inquires
about an abortion, she has a mental health problem, at least of stress, and
therefore the abortion can be performed for the health of the mother.
Abortion clinies were in full operation in no time, and the prosecutor seemed
not anxious to challenge them, even though some prosecutors say that the case
can be proved without too much difficulty.

As lawyers we can argue well and long that this case did not legalize
ebortions in the District of Columbia. But, the practical effect of the
Court's ruling is otherwise. Therefore, inasmuch as we have a recent Supreme
Court decision directly on point and directly against the unborn child's
right to life, why put in an exception clause.

2. The exception clause is unnecessary from (a) the medical and (b)
legal standpoints.

a. From the medical standpoint, I understand that the danger to the
life of the mother is minimal and in no way comparable with the medical
problems in the 1800's when the provision for the life of the mother was
generally put into the statutes. Therefore, if the exception clause is
written into our amendment to accommodate a peculiar situation, we get a
peculiar result--namely, a Constitutional amendment which cannot save the
life of the unborn child.

b. From the legal standpoint, the exceptions written into the various
proposed amendments are almost standard law on "excusable homicide," and
therefore ably accommodated under the homicide laws. No such exception needs

to be written into the Constitutional emendment in order to save the life of
the mother under the language of the amendment which I have proposed.
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The word "homicide" means the killing of one human being by another,
and while it is an act which is accountable to society, is not a criminal
offense until combined with criminal intent. Each homicide is reported to
the police, who investigate any questionable circumstances surrounding the
death of a human being. This same protection--no more and no less--would
be provided for each human being during the first nine months of life, as
well es during the remainder of life.

In the case of a tubal pregnancy, for instance, where the unborn

child cannot survive in the current environment, the child could be removed,
even though the removal means the child's death. Obviously, there is no
riminal intent in causing this death. The death would be reported and
explained by the physician, and no further action by the physician would be
necessary any more than is necessary in filing other death certificates.
However, my proposed amendment would assure that the death of the unborn

child would be subject to examination by society, through its duly responsible
officials, as is the death of any other human being. Questionable circum-
stances would be examined to assure that any appropriate or necessary officiel
action would be taken. Killing a human being for convenience is not permitted
under any homicide statute.

Please note that I have not cited the principle of "self-defense" as
a provision of law whereby the baby could be killed to save the life of the
mother, because I believe that the elements of self-defense are not usually
present. For instance, I believe that the unborn child could not be called
an "unjust aggressor."

C. APPLICABILITY OF FEDERAL AND STATE LAWS.

1. Mandatory. See. 2 of this proposed amendment is not the "states'
rights" amendment which no prolifer wants enacted. This section is indeed a
mandatory provision, and again, puts the unborn child within the family of human
beings. The section means that all laws relating to homicide, tort, inheritance,
or any other benefit or protection, including reporting provisions as discussed
in paragraph VI, A, 6, page T, above, would apply to the unborn child. If the
unborn child is killed, that would be a homicide and the type or degree of the
homicide would depend on the facts of the case, but never on the sole fact that
the child is unborn.

In order to have a mandatory human life amendment, I believe it is not
only unnecessary but also disadvantageous to include in the amendment a prohibition
against abortions, as I have discussed in paragraph VI, A, T, page 8, above. My
difficulty with language in an amendment to specifically prohibit abortions, in
addition to the fact that words need interpreting and Federal and state laws need i
to be enacted, is that such language establishes the Federal crime of homicide for |
abortion only. Homicide is now a matter of State law, with the Federal law |
applicable, in more recent days, primarily to killing Federal officials. Up to ;
this time, the crime of abortion has carried a lesser penalty than other acts of ‘
homicide, and I would not want to recommend that it now carry a greater penalty. i
Again, I go back to my theme that the unborn child should be brought into the i
family of human beings, with no more nor less benefits and liabilities. Thus,
I have recommended an amendment which places the death of the unborn child within
the homicide laws enacted to deal with the death of any human being.

A uniform Federal homicide statute could be proposed in this Constitutional
amendment. However, I believe that such a provision is highly undesirable. It
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VII.

overloads the amendment, and there is enough to do without getting into that
subject. I believe that introducing a Federal homicide law against killing the
unborn is elso too heavy a burden to place on this amendment. It could well be
the issue to bog down the amendment, and in trying to defend this provision, we
could lose sight of the important provisions of bringing the unborn child into
the family of human beings.

2. Actions of state officials and of private individuals would be covered
by this provision. Laws on the books which prohibit one human being from killing
another would automatically apply to the unborn child as soon as this amendment
became effective. No new enabling legislation would be necessary. ©See para-
graph VI, A, T, page 8, above.

3. The proposed Seec. 2 would be a good basis for enacting Federal and State
laws prohibiting experimentation on human beings, and, in my judgment, would stop
the experimenting on babies right away, simply because the unborn baby would be
within the family of human beings, and could not be the object of the experimen-
tation any more than any other human being.

L. Abortifacients could be ruled out. If the sole purpose of the manufactured
item was to kill a baby, then the manufacture, distribution and sale of the tools
of homicide could be proscribed by State law and also by Federal law under the
Commerce clause, authority under the Food and Drug Administration, or other areas
of Federal jurisdiction. The rule of privacy governing the use of a contraceptive
in the bedroom would not apply, because the act--namely, kllllng the baby--which
the abortifacient is designed to perform would be an illegal act.

5. I believe that under the due process provisions, a rape victim could be
given immediate medical treatment. She should also be given necessary assistance
through the very traumatic period which includes participating as a prosecution
witness. However, if the rape victim did not complain of the attack until she
learned that she was pregnant, the unborn child could not be killed on the
allegation that it was conceived by rape.

It is very heartening that some jurisdictions, including the District of
Columbia, are re-examining existing rape statutes with a view toward providing
the rape victim with appropriate medical, legal, and social assistance.

WHY AMENDMENTS AS INTRODUCED ARE NOT PREFERRED.

A. THE HOGAN AMENDMENT. The amendment is good because it states that life shall

be protected from the moment of conception. While there are possibilities of mis-
interpretations, the concept is there. I believe the word "fertilization" is the better

word,

but I have no real difficulty with "conception."
However, omissions seem to be:

1. Human life is protected only by the due process and equal protection
clauses, and, as I have indicated above (paragraph VI, A, 1, page 6), I believe
the unborn child should be defined as a person for &ll provisions of the
Constitution. Otherwise, we fall into the trap of saying that the unborn is
a person for some purposes and a nonperson for others.
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2. While I believe that Sec. 2 (Hogan amendment) could be interpreted to
include prohibition of private action under the theory that private action is
enforced or permitted by State action, it seems to me that the point needs to
be made more explicitly, as I have suggested in Sec. 2 of the language of the
amendment which I propose in paragraph V, page 6, above.

Thus, my observation is that the Hogan amendment could be more inclusive.

B. THE BUCKLEY AMENDMENT. This amendment is good in using the phrase "every

stage of biological development," in showing that the full span of human life is to
be protected. However, the amendment has some omissions and words left for interpre-
tation, all of which present some difficulties. For instance:

1. Sec. 1 applies only to due process and equal protection, and, as I have
indicated above, I believe the unborn child should be defined as a person for
all provisions of the Constitution (paragraph VI, A, 1, page 6, above.).

2. Sec. 1 does not include the words "from the moment of fertilization,"
which, as I have discussed above (paragraph VI, A, 3, page 6), I believe is
essential.

3. Sec. 2 provides an "exception clause" for the life of the mother, which,
as I have indicated above (paragraph VI, B, page 9), I believe is very detrimentael
to our prolife cause.

4. Many words must be interpreted by the Court, such as: emergency,
reasonable medical certainty, exists (does the emergency have to actually
exist now or just some time in the future), and death of the mother (must the
death be proximate or can it be remote). Even the phrase "every stage of
bioclogical development" has some problems of interpretation; '"development"
usually applies to an advancement toward e fulfillment, and therefore would
it include the decline through senility toward death.

While it may seem that each of us knows what each of these words means
literally and in intent, it must be remembered that the reason we are in the
prolife work is because the Supreme Court has interpreted the easily understood
words of "person" and "health" to permit unborn children to be killed. I think
we should avoid as much as possible words which leave wide room for the Court's
interpretation.

* * * * * *

Respectfully submitted for your consideration,
LF
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CONSTITUTIONAL AMENDMENTS - ABORTION

For several months the Committee has been considering the extreme=-
ly important questions of (a) whether the United States Constitution should
be amended as a result of the recent decision of the Supreme Court respect-
ing abortion (b) if so, what that amendment should be.

At our March 30th meeting we addressed ourselves to the first
question, carefully weighing whether amendment would be useful, or
necessary - or for any reason inadvisable. It was our conclusion that an
amendment should be presented:

1. There appears to be no other legal means of
correcting the Supreme Court decision.

2. The very fact of presenting the amendment will
serve to keep alive the issue of the sanctity of
" life and the evil of abortion, and it will provide
focus to the continued anti-abortion campaign.

We were also emphatically of the view that only one amendment
should be supported by the Bishops. The effort-to secure adoption of an
amendment will be fraught with great difficulty; that difficulty will be
vastly increased if the "pro life" forces are fragmented, with one faction
seeking one form of amendment, and another seeking another.

At the same meeting we then turned to consideration of the precise
amendment to be adopted. This discussion continued, through exchange of
views by correspondence and telephone, until the date of May 11th, when
we assembled to conclude our work. We think it essential that the Bishops '
understand that, in coming to our conclusions, we have bzen content to call
upon the resources of legal and scholarly background to be found among our
Committee members, but were most anxious to evaluate proposals which had
already been publicly made - some of these, indeed, by very distinguished
legal scholars or political leaders. In fact, we were especially hopeful
that one of these already publicized proposals could meet with our approval,
since then the job of properly amending the Constitution would already have
been launched. Unfortunately, it became clear to us (for reasons expressed
later in this memorandum) that none of the current proposals are acceptable.
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Into our final resolution went almost myriad considerations - some
of these extremely abstract or technical points of constitutional law,
others relating to certainty in phrasing - all being basically concerned
with the root interest of the Bishops in having a truly effective amend-
ment. We do not propose to burden this memorandum with the details of
all of this deliberation, assuring them, instead, that it was exhaustive.

We have developed _'clé_ amendments. We recommend the first of
these. We have included the second as a choice to be resorted to only if,
in spite of the strongest effort on behalf of the first of the amendments,
it appears that the line cannot be held for it.

I. RECOMMENDED AMENDMENT:

ARTICLE

1. The right to life being unalienable, the taking of
unbom life within the United States and all territory subject
to the jurisdiction thereof is hereby prohibited.

2. The Congress and the several States shall have con-
current power to enforce this article by appropriate legislation.

Discussion

The opening phrase ("The right to life being unalienable") is intended
as a positive declaration of the sacredness of life. The word, “"unalienable"
is taken from the Declaration of Independence (which speaks of certain rights
as being "unalienable"”, as given by God). ”

"We hold these truths to be self-evident, that all men are creatad equal,
that they are endowed by their Creator with certain unalienable Rights, that
among these are Iife, Liberty and the pursuit of Happiness. - That to
secure these rights, Governments are instituted among Men, deriving their
just powers from the consent of the governed. . ."
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The proposed Article thea prohibits "the taking of unborn life".
This is a flat prohibition against any killing, whether by private persons
or public authority,of a fetus in any state or in any place under federal
jurisdiction. We did not modify the word, "life", with the adjective,
“human, " because we think it entirely clear that human life is the life
intended to be protected herein, and because we fear tnat a court, in
the future, might consider “"human" as a word open to interpretation and
rule that a five month old fetus, for example, is not yet fully "human".

The prohibition is not open to any exception. We rejected the
limitation, "except to save the life of the mother", since the Church does
not recognize that, for example, a woman may be aborted because her bad
heart condition may render childbirth perilous to her. Nevertheless we
believe that the removal of a cancerous uterus, which collaterally or
indirectly resulted in the death of the fetus, would not come within the

rohibition of a criminal statute which carried out the proposed constitutional
amendment.

The amendment does not cover mercy killing. The Committee believes
that to write a prohibition against that into the Constitution would be tanta-
mount to a public admission that there is no present constitutional protection
for the aged, the terminally ill, the physically or mentally handicapped or like
weak members of our society. We feel that these groups today enjoy the
protections of the Constitution and that there are strong groups in our society
(e.g., the increasingly powerful lobby of the aged, the Easter Sezl move-
ment, etc.) who will help keep these protections - which the courts have
sO far not sought to disturb. We think it would be very dangerous to suggest
that they have thrown them aside or are about to do so.

The proposal gives Congress and the states power to enact imple-
menting legislation. (The Constitution cannot, of its nature, require that
implementing legislation be passed.)

Finally, the form of this amendment is not novel in our constitutional
history, as can be seen from three prior amendments whereby the federal con-
stitution has been used as a vehicle for prohibiting private action:

- Amend. XIII: "“Neither slavery nor involuntary
servitude. . . shall exist within the United States,
or any place subject to their jurisdiction."

- Amend. XVIII: ". . . the manufacture, sale. . .
of intoxicating liquors within. . . the United States
and all territory subject to the jurisdiction thereof
. .* . is hereby prohibited."
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- Amend. XXI: "The transportation or importation into
any State. . . of intoxicating liquors, in violation
of the laws thereof, is hereby prohibited."

II. FALLBACK AMENDMENT

ARTICLE

Nothing in this Constitution shall bar the United States
or the several States, within their respective jurisdictions,
from making and enforcing laws to protect unborn life by
restricting or prohibiting abortion at any time during pregnancy.*

Discussion

This amendment is aimed simply at lifting the restraints, imposed
by the Supreme Court decision, on the power of the state and federal
governments to make and enforce criminal laws punishing abortion. It
therefore would restore to all of the states the power to prohibit abortion
absolutely. By the same token, it would permit a state such as New York
to have a statute which is very permissive with respect to abortion, Thus
in each state the democratic processes would determine the kind of statute

enacted. The will of the people would be unfettered by the present con-
stitutional limitation.

The Committee has under consideration, as of May 22nd, the con~-
forming of this text to that of the primary amendment, so that the concluding
phrasing will read: "by prohibiting the taking thereof."



While the Committee initially (at its March 30 meeting) resolved
that this would be its chosen form of amendment, by May 11 it had
decided that this amendment would be its second choice. This con-
clusion was dictated by two reasons: (1) Our sincere doubt that the
Bishops could back any amendment which, while permitting the ban-
ning of abortion, would also permit "liberal” abortion. (2) Cur real-
ization that no amendment stands @ chance of adoption for which the
Catholic Church and the Right to Life movement cannot wholeheartedly
campaign.

It is therefore our thought that this second amendment would be
resorted to only if, in the course of Congressional developments, an
unacceptable substitute were advanced for the primary amendment.

We again stress the absolute necessity that there be but ons
amendment as the focus of the national effort. Therefore, if the Bishops
decide to back the primary amendment (Number I above), the fallback
amendment (Number II above) should be totally unpublicized.

RETATED MATTERS

The Hogan Amendmeant; Other Amendments. Questions will naturally
be raised respecting a number of amendments which have been introduced
in the Congress, various state legislatures, etc., and widely publicized.
The Committee is prepared to submit memoranda of law to the Bishops with
respect to the problems which we have encountered in the texts we have
seen (and we believe that we have seen all of them). We limit ourselves
here to the Hogan Amendment (copy attached) since that appears at this
moment to be the front runner among amendment proposals. We speak
with great respect for the proponents of that amendment and for certain
attorneys and legal scholars who have endorsed it. The following are
what we deem to be its deficiencies:

1. Paragraph 1 prohibits only governmental action ("Neither the
United States nor any State shall deprive any human being, from the moment
of conception, of life. . ."). This does not get at the problem. Abortion
activities by governmental units is not the significant threat; it is the
private activities of doctors and others which constitutes the great
source of abortion in this country. The constitutional amendment must
enable the state and federal governments to enact statutes penalizing
private activity. It may be argued that one phrase of Paragraph 1 creates

-5~
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such enablement ("nor deny to any human being, irom the moment of con-
ception, the equal protection of the laws"). This would be on the theory
that a government which has no abortion statutes thereby denies egual
srotection to unborn human beings (since born human beings are protected
by the homicide statutes). Even so read, Paragraph 1 does not do the job.
A person complaining of the absence of an abortion statute would not have
a legally cognizable claim; no court would be able to give him relief against
the legislature.

2. Paragraph 2, which speaks of deprivation of life "on account
of illness, age, or incapacity" is objectionable on several counts.
First, it contains the same fault as Paragraph 1, in that it reaches
only governmental activity - not private activity. Secondly, tne term,
"incapacity", appears to us to have no clear and certain meaning. Any
such terminology in a constitutional amendment is certain to give fuel to
attacks on the whole amendment. Third, for reasons stated above, we do
not believe that the amendment should be aimed other than at abortion.

Therefore we are compelled emphatically to reject the Hogan Amend
ment.

The Amendment Procass. The Constitution provides two routes for
oroposing amendments (1) through a convention called by Congress (2)
through the Congress itseli. We have heard of a number of moves o get
Congress to call @ convention. This would be an undesirable route to
constitutional amendment. First, it would raguire applications from the
legislatures of two-thirds of the states, and it would appear coubtful that
the legislatures of thirty four states could be moved to make application.
Second, a convention could consider the entire Constitution and amend it
in any way it desired, and this, of itseli, would provide our opponents
with @ handy argument for not making appiication. On the other nand, it
is quite likely that anti-abortion political power in the Congress is (or
can be made to be) sufficient to propose an amendment.

T w te that the time it has taken, from-ss / ‘;
As to timetable, we note tha % t has tak £ W

to ratification of the last ten amendments to the Constitution has been as
follows:

25th Amendment (Presidential Succession): Feb. 19, 1965 -
Feb. 23, 1967 {two years).

24th "\m\,..drn it (Poll Tax): March 27, 1962 - Feb, 4, 1954
(one year, eleven months).



23rd Amendment (Electors, District of Columbia): June 16,
1960 - April 3, 1961 (ten montns).

22nd Amendment (Limit to Presidential Term): March 24, 1947 -
March 1, 1951 (four years).

21st Amendment (Repeal of Prohibition): Feb. 20, 1833 -
Dec. 5, 1933 (ten months).

20th Amendment (Lame Duck): March 3, 1932 - Feb. 6, 1933
(eleven months).

19th Amendment (Woman Suifrage): June 5, 191S - Aug. 26,
1920 (one year, two months). '

18th Amendment (Prohibition): Dec. 19, 1917 - Jan. 29, 1919
(one year, one month).

17th Amendment (Popular Election of Senators): May 15, 1912 -
May 31, 1913 (one year).

16th Amendment (Income Tax): July 31, 1909 - Feb. 25, 1813
(three years, seven months).

Most of the above amendments were not the subject of an intense
national controversy. Only one of them was the direct consequance of a
cecision of the Supreme Court (the Income Tax Amendment, following
Pollock v. Farmers' Loan & Trust Co.). The proposed 26th Amendment
(equal rights for'women), which has now become a subject of controversy,
has been pending ratification since March 22, 1972, with apparently a

_long road ahead to adoption.

From the foregoing we get one message: that there will need tc be
an extremely strong effort made, first in the Congress, then in the states;
but if a strong enough effort is made, it should be possible toc achieve
amendment within two years, Happily, in many “non-Catholic" states,
there is plenty of anti-abortion sentiment (e.g., North Dakota).

Chances of Adoption. Some Catholics have expressed the view that
there is no chance of securing a constitutional amendment against abortion.
We do not concur. Certainly the task, if undertaken, will be one of extreme
difficulty. The pro-abortion and allied forces will attack the efiort from
well entrenched positions in the media. The Church will be accused not only
seeking to "impose its morality" on the country but of sszeking, for the first




time in our history, to bend the American Constitution to its own will.
Further, it may ultimately be revealed that the Supreme Court has well
gauged the general outlook of our society - as one whose materialism
and declining sense of morality render abortion acceptable or even wel-
come.

We of the Committee do not, however, believe that the Court, in its
decision, has found the national vein. We have reason to hope that the
sentiments of millions of Protestant people, unspoken in national councils,
rejects abortion. Further, we believe that when the ugly realities of the
growing carnage are brought more vividly home to people, a revulsion will
set in, helpful to the amendment effort. Finally, however, is the continu-
ing need for public witness against abortion, to which the struggle for an
amendment will give focus.

WILLIAM B. BALL

Ball & Skelly
127 State Street

Har::isburq IS PA - 17101
717-233-7902

5/22/73



* AMENDMENT

Section 1. Life shall not be taken by the United States
or by any Stateg on account of age, health or condition of
dependency.

Section 2. Conaress and the several States within their
respective jurisdictions shall have power to prohibit thB
faking of life on account of age, health or condition of
dependency.

/s/ J. Feldman -
D. Louisell

J. Noonan
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From Alice Hartle, MCCL Legislative Liaison Chairman. i B
H.F. 479, the resolution memorializing Congress to pass a Constitutional amendment
protecting the life of all humans from conception to natural death, was reported out
(passed) the House Health and Welfare Committee yesterday. The vote was 20 to 7 in
favor of recommending that the bill be passed.

The bill will now go to the House floor to be voted upon by that entire body.
The first consideration and vote could possibly come as early as Monday, March 26,
though it may not be that soon. It is urgent for every MCCL member to write or contact
by telephone or in person your representative by Monday. Urge him to vote for H.F. 479,
to vote against its referral to another committee, and to vote against any changes in
the bill.

These people are being pressured unmercifully by the pro-abortionists, especially
those declared in favor of the resolution for the amendment. We must show our support
for them and for others who will be voting for it on the House floor. If your Repre=-
sentative was among those who voted for the resolution, please express your appreciation.
His (or her) seat has been threatened by the pro-abortionists, who are saying they will
run someone against them in the next election.

Regretfully, we have been so busy at the Capitol all during March, and the situation
keeps changing so rapidly that we are unable to get a Newsletter out to the whole member-
ship at this time. We fe2l it is more necessary to work at the Legislature just now.
You can help now by getting your telephone committee to contact every member in your
.chapter and pass this request on to them. Convey the urgency of this letter-writing
request.

Voting for the bill were: James Swanson, 37B, committee chairman; James Rice, 54B,
vice chairman; Lynn Becklin, 18A; Art Braun, lA; Lyndon Carlson, 44A; Harold Dahl, 22B;
fary Flakne, 61A; Mary Forsythe, 39A; Joel Jacobs, 47A; Adolph Kvam, 22A; Gary laidig,
51A; Ernee McArthur, 458; Joseph Niehaus, 16A; Michas Ohnstad, 19A; Norman Prahl, 3B;
Doug St. Onge, 4A; John Salchert, 54A; Howard Smith, 13B; John Spanish, 5B; and Richard
Wigley, 29B. Richard Lemke, 34A, had to be absent because of an important conflict,
but would have voted for the resolution. He was an author of one of them.

Against the amendment bill: Tom Berg, 56B; Linda Berglin, 59A; Bill Clifford, 44B;
Lon Heinitz, 43A; Donald Moe, 65B; William Ojala, 6A; James Ulland, 83. Heken McMillan,
318, was hospitalized at the time. She had voted against the amendment in sub-committee.

Letters need not be long, but PLEASE keep them on a high level of courtesy, even
if you write to a legislator who has voted against us. Assure our friends of your
support in the future.

An interesting sidelight of yesterday's committee meeting. After opponents of the
resolution had attacked the Catholic church, Lutherans Michas Ohnstad, Bary Flakne, and
Norman Prahl and Methodist Gary Laidig identified themselves as such and spoke in favor
of the amendment. Art Braun, a member of a sub-committee which was supposed to be out of
town Wednesday afternoon, stayed at the Capitol to vote with us. These people have gone
out of their way to help us!

Special commendation should go to Tad Jude, 42A, who, as author of the bill,
defended it beautifully against some vicious attacks. He was great! Also, Ray Kempe,
53A, contributed very significantly by rebutting some of the arguments raised by our
opponents on the committee. Several committee members, including but not limited to
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Joel Jacobs, Joe Niehaus, and Ernee McArthur, gave important help in rounding up the
vote.

We are happy to be able to report ithat yesterday we also received word that the
Senate Judiciary committee has now scheduled a hearing on the resolutions for the
Constitutional Amendment and dther bills relating to abortion. The hearing is set
for Thursday, April 5, from 2 to 4 p.m., in Room 118.

lLetters to your Senators are also in order, particularly if he is a member of
the Judiciary committee. By all means, Judiciary committee members should receive
letters before April 5. Members of the whole Senate should receive mail not more than
two days after that at the latest.

Members of the Judiciary committee are: Jack Davies, 60, chairman; Robert
Tennessen, 56, vice chairman; Jerald C. Anderson, 19; Jerome Blatz, 38; Ralph Doty, 8;
Hubert Humphrey III, 44; Carl Jensen, 28; John Keefe, 40; Howard Knutson, 53; James
Lord, 36; Bill McCutcheon, 67; Edward Novak, 64; Joseph O'Neill, 63; George Perpich, 5;
George Pillsbury, 42; David Schaaf, 46; and Stanley Thorup, 47.

O'Neill, Novak, McCutcheon, and Thorup are among the authors of the three bills
for the Constitutional amendment. S.F. 479 (Olhoft, O'Neill, Novak) is the one most
likely to be considered, as it has the lowest number. It also has the identical wording
to the one passed by the House Health and Welfare Committee.

sub=-

4,F. 617 (laVoy) as amended was voted down in/committee, and LaVoy's original bill
was tabled. H.F. 613 (Faricy) also was tabled by the sub-committee. The ultimate fate
of these bills is not known at this time. We are working on the problem. After hearings
on these bills, it is fairly obvious that we have a clear responsibility to try to
pass legislation embodying the provisions of these bills., Without our involvement it
seems that neglipible effort will be made to place even the permissible restrictions
in the law which appear to be allowed under the Supreme Court decision. It also seems
clear that we are the only people even concerned about health measures to protect the
women who may undergo abortions, let alone the possibility of saving the lives of any
babies. We will do our best to keep you informed.

We also are working hard to give additional protection to hospitals whiach do not
wish to permit abortions, etc. We have had an unfavorable situation in the House
sub-committee, but we haven't given up hope on these things.

Please explain to your chapter members that as Newsletter editor and chief
lobbyist, I have no time at the moment to get out a Newsletter. We'll get one out as
soon as things cool down at the Legislature,

One final reminder: please write to Governor Wendell Anderson in Bupport of the
resolution for a Constitutional amendment. It would be well for him to get the
message loud and clear as to the strength of MCCL.

We are counting on you and all of your chapter members! We can't do the job
alone.

Address all letters to the State Capitol, St. Paul, MN 55101.
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file a discharge petition to remove this constitutional
amendment from the House Judiciary Committee and bring it
directly to the House floor for a vote. In a letter to the
Judiciary Chairman, Hogan explained that despite his fregquent
inquiries he had received no encouragment that hearings would be
held on his amendment. "I have hesitated to file such a petition,"
Hogan said, Ybut it is clear to me that this is the only way that
my amendment will ever reach the House for a vote." Since he
needs a House majority of 218 to succeed with his discharge
petition, Hogan appealed to pro-life people to write their
congressmen immediately in support of the discharge effort.

itehurst

A number of bills have been filed - the most prominent of which
is called the "Whitehurst Bill" which uses the states' rights
These bills would permit a state to do anything it
wanted on abortion.

Many of the sponsors of Whitehurst-type bills are pro-life
Congressmen, who see this as the best strategy. Nevertheless,
National Right to Life is cormitted to "mardatory" Human Life
Amendment - one which specifically protects the unborn baby -
not one which simply leaves the decision to the states.

For that reason, we are not supporting Vhitehurst. However, we
want to avoid implying that the Whitehurst people are our opponents.
There is a danger that the pro-abortion Congressmen will try to

use Whitehurst to defeat us and us to defeat Whitehurst - in

other words, to set pro-life people against each other.

To avoid this, keep stressing the merits of the mandatory pro-
life amendments that we favor. Say little or nothing about
Whitehwrst (although, if asked specifically, indicate that we are
supporting only the mandatory amendments). In this way - by making
our position clear while avoiding falling into the trap of fighting
with the Whitehurst people - it will be relatively easy for

the Vhitehurst supvorters to come over to our side when they see
the mandatory pro-life amendments picking up momentum.

Copies of various amendments are enclosed for yowr information.
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" bills for constitutional
. abortion have been introduced into Con-
- gress, but it is too early to predict how any

National Catholic Reporter 6/22/13

Three abortion amend ments in Congress G

From NCR's Washington Bureau

WASHINGTON — Three major types of
amendments on

of them will fare.

Here is the wording of the three:

— Representative Lawrence Hogan (R-
Md.): “Sec. 1. Neither the United States

nor any state shall deprive any human
| SO PO
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— Senator James Buckley (Conserva-
tive-N.Y.): “Sec. 1. With respect to the right
to life, the word ‘person,’ as used in this
article and in the 5th and 14th articles of
amendments to the constitution of the
United States, applies to all human beings,
including their unborn offspring at every
state of their biological development,
irrespective of age, health, function or
condition of dependency Sec. 2. This
article shall not apply in an emergency
when a reasonable medical certainty exists

regulatmg, or prohibiting the practice of
abortion.”

Hogan'’s bill is considered the strictist,
because it contains the words “from the
moment of conception.” The bill has seven
cosponsors and about six identical or nearly
identical bills have been introduced into
the House. Backers of the bill say it is the
only one that assures protection of the
fetus from conception on by allowing no
room for interpretation by the courts.

Darlace Af DuALlau/e hill wwhila cAane~ad

Whitehurst’s bill is considered a com-
promise bill. It would send the issue back :
to the states for legislation. It has 15 co- !
sponsors, but is considered unacceptable |
by both “right to life” groups and feminist 1
organizations which applauded the recent ¢
Supreme Court decision striking down x
nearly all state abortion laws. i

Staff aides to Buc kley and Hogan ex- |
pressed confidence last week that their |
bills would evemually pass after support |
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VOICE FOR PRO LIFE RECOMMENDATIONS AS A RESULT OF THE NATIONAL POLL
(1) It is overwhelmingly apparent that the Pro Life groups strongly
desire an amendment that protects life from conception (fertilization).

Therefore, we wlsh to present the followlng polnts which concern the -

Buckley Amendment: @f

2

(a) Those who propose the Buckley Amendment infer that it p;eem‘mw”
tects life from fertilization. Since the word "fertilization"

is obviously not included 1in the Buckley Amendment, we feel that
Senator Buckley ghould change his amendment to include the word
"fertilization." Thils could easily be done by making such a
proposal from the Senate floor, This would once and for all end
all confusion about what it will or will not cover.l Senator
Buckley in a recent clarificatlon statement concerning a New York
Times article about his amendment, stated: "My amendment would
extend the protection for human life back to the first moment that
sclence cen establish 1ts exlstence." Since scientists do not all
agree on thils point, this is hardly a solid basis for an effective

amendment .2

1. The NRLC, in a working paper of August 14, 1973, presented by Prof.
Witherspoon, has proposed changes in the wording of the Buckley Amendment,
yet only in Sectlon 2, which concerns the life of the mother. Section 1
which could include the word "fertilization" remains unchanged! even
after the unanimous approval to include the word "fertilization" (in
Resolution #8) at the Detroilt NRLC,

2. Note the consequences of simllar thought in the Supreme Court decision:
"We need not resolve the difficult question of when life begins., When
those trained in the respective disciplines of medicine, philosophy and
ftheology are unable to arrive at any consensus, the judiciary, at this
point in the development of man's knowledge, is not 1n a position to
speculate as to the answer.," THE SUPREME COURT REPORTER (Supreme Court
decision), Vol, 93, No., 8, February 15, 1973, Pg. T730.

Ve



(b) The use of abortifacients will undoubtedly be the abortion
of the future, If a strong law is not enacted at the present
time in which 1t is clearly expressed that all abortifacients are
illegal, all of our present efforts will be fruitless. The
Buckley Amendment without the actual word "fertilization" does
not include abortifacients.

(¢) 1In the Buckley Amendment there is mention of the mother when
no mention 1s needed, thus opening the door to many a loophole,
Before the present abortion laws came into belng, thils was an

obvious right and still will be,

(2) The opinion of VOICE FOR PRO LIFE, following the opinion of the vast
majority of groups, 1s that we should maintain the national unity that
already exists (reflected in the national poll) and continue to support
the Hogan (Helms) Amendment, It 1s apparent that there is need for
effective political action to implement this. Since Rep. Edwards is
st1ll delaying the constitutional amendments in the House of Represent-
atives, urge your Congressman to sign the Discharge Petltion. If he
refuses, let him know that you are looking for a primary candidate for
next year.

Supporting other amendments which are in the process of being
rewritten, and constantly being re-explalned, could be very divisive and
delay the passage of the hoped-for legislation. The Hogan (Helms) Amend-
ment 1s adequate, It protects life from the moment of conception3. It

excludes abortifacients, And, finally, 1t protects the aged and disabled.

o



3. Some proponents of the Buckley Amendment claim that the Supreme
Court has determined conception to be a "process." But it should be noted
that (a) the Supreme Court never declded on the question of the beginning
of life (see previous footnote 2.); (b) the Supreme Court decision con-
siders and presents all the different theoriles about the beginning of life;
Ecg only once does it specifically consider it as a process (Pg. 731); and

d) repeatedly, the Supreme Court considers and presents the positlon of
those who understand it to be a momentary occurrence. There follows three
such uses of the words "moment of conception" taken from the Supreme Court

decislion:
"For the Pythagoreans, however, 1t was a matter of dogma. For them

the embryo was animate from the moment of conception, and abortion
meant destruction of a living being."” (Pg.

"The third reason 1s the State's interest - some phrase 1t in terms of
duty - 1n protecting prenatal 1life, Some of the argument for this
Jjustificatlion rests on the theory that a new human life 1is present
from the moment of conception." (Pg. T725)

"The Aristotelian theory of 'mediate animation,' that held sway
throughout the Middle Ages and the Renalssance in Europe, continued to
be official Roman Catholic dogma until the 19th century, despilte oppo-
sltlon to this ‘ensoulment' theory from those in the Church who would
recognlze the existence of l1life from the moment of conception. The
latter is now, cf course, the official belief of the Catholic Church.
As one of the briefs amicus discloses, this is a view strongly held by
many non-Catholics as well, and by many physicians." (Pg. 730)

THE SUPREME COURT REPORTER (Supreme Court decision), Vol. 93, No. 8,
‘February 15, 1973.

That the words "moment of conception" are good English as well as good
medical vocabulary can be established by referring to the same medical
dicticnary (Dorlandt's Illustrated Medical Dictionary, 24th ed,, 1965) that
the Supreme Court refers to on Page 730. If one looks up the word
conception in thils same dictionary, the definition 1s given as "the fecund-
atlon of the ovum.," - (Pg. 333) Fecundation is then defined as "impreg-
nation or fertiliration." - (Pg, 5LL) Fertilization is then defined as:
"The act of rendering fertile; fecundation, 1t consists of the fusion of
a spermatozoon with an ovum, this being the natural stimulus which starts
the development of the zygote thus formed. It results in the restoration
of the diploild number of chromnsomes. the paternal participation in inher-
1tanceﬁ6§he determination of sex, and the initiation of cleavage." -

(Pg. 5

The phrase '"moment of conception" in the Hogan Amendment is g proper

explanation of the beginning of 1life, and with the adoption of the amend-
ment 1t will be the basis for law in the U.S.A.

BY: PFr. Robert Bush, S. J.
Mrs. Marian Banduccl

VOICE FOR PRO LIFE

9/21/73 .
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APPENDIX E

(The following is the complete text of a Constitutional Amendment proposed by Dr.
John T. Noonan Jr., along with his commentary on what he expects the amendment
would accomplish.) :

AMENDMENT XXVIII
The Congress within jederal jurisdictions and the several States within their re-
spective jurisdictions shall have power to protect life from the beginning of new life
and at every stage of biological development irrespective of age, health, or condition
of physical dependency

What the Amendment Accomplishes

1. The Amendment negates the holdings of the Supreme Court of the United
States in Roe v. Wade and Doe v. Bolton that the Constitution of the United States
is violated by law which penalizes the Killing of unborn lifc. Under the Amend-
ment. Congress in all places particularly governed by federal law, and the States
within their own borders, are empowered by the Constitution to protect life, born
or unborn.

2. The Amendment negates the teaching of the Supreme Court in Roe v. Wade
that life in' the womb. prior to viability, is no more than “a theory of life,” in-
capable of protection of law. Under the Amendment, Congress and the States
within their respective jurisdictions may protect life from the beginning of new life.

3, The Amendment negates the teaching of the Supreme Court in Doe v. Bolton
that the law must always prefer a physician’s prescription for the well-being of a
mother to the life itself of her child. Under the Amendment, the law .may protect
the child, although he or she is within the womb and physically dependent on the
mother. ;

4. The Amendment negates the teaching of the Supreme Court in Roe v. Wade
that “capability of meaningful life” is a criterion by which the protectability of life
is to be determined. The Amendment assures that federal or state legislation pro-
tecting the life of the aged. the mentally-afflicted, or the chronically 'ill cannot be
declared unconstitutional by application of such a criterion. Under the Amendment,
life may be protected irrespective of the health, physical or psvchological, of .he life
being protected

‘Why the Amendment does not Attempt More

1. The Amendment does nbt make abortion murder. In Anglo-American legal

tradition. discrimination has alwavs been made between the crime of murder and the
crime of abortion. No good reason exists to end the traditional distinction.

2. The Amendment does not outlaw any particular acts of abortion. In the fed-
eral structure of the United States, it has been the responsibility of the States to
design the protection of life within their borders, and the responsibility of Congress
to protect life in federal areas. No good reason exists to alter the traditional allo-
cation of responsibilities.

3. The Amendment does not mandate a particular or uniform degree, level, or
kind of protection. A Constitution is not a criminal statute. If an Amendment is to
act at a Constitutional level, it is not the appropriate place to incorporate the detail
and qualifications of a specific criminal law.
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4. The Amendment does not make contraception an act which Congress or the
States may prolubit under the Amendment: it does not overturn Griswold v. Con-
necticut. Contraception is directed to the prevention of life. The Amendment au-
thorizes the law to act from the beginning of new life.

The Advantages of the Amendment

The Amendment is modeled on the Sixteenth Amendment, overturning the de-
cision of the Supreme Court in Pollock v. Farmers' Loan and Trust Company. The
Amendment, thercfore, conforms to an established pattern in which a decision of
the Supreme Court is negated by Constitutional correction.

The Amendment is pro-life. Empowering the law to protect new life from the
beginning, it creates the expectation that life will be protected.

The Amendment is pro States’ Rights. Restoring to the States the power taken
from them by the Supremc Court, it gives the statc legislatures the opportunity to
shape the protection of life. s

The Amendment is pro-People. Returning to the People what was taken from
them by the decision of the Supreme Court, it gives the People power to safeguard
the lives of future generations.

The Amendment is general enough to have the breadth, dignity, and freedom of
detail appropriate for the Constitution. ey

The Amendment is specific enough to restore the protectability of life within
the womb.

The Amendment is moderate enough not to permit ad terrorem arguments by
advocates of abortion who will try to stretch the language of any proposed Amend-
ment to make it appear mischievous or monstrous.

The Amendmient is strong enough to withstand interpretaticn by a judiciary likely
to be initially unsympathetic to its purpose.

The Amendment is conservative enough to satisfy not only the defenders of life
but the proponents of States’ rights and the critics of judicial radicalism.

The Amendment is bold enough to win the enthusiasm of everyone dedicated to
the elimination of the holdings and teachings of Roe v. Wade and Doe v. Bolton.
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93 rd CONGRESS : : _ S. J. Res.
1 st Session ; o In the Senate
Mr.

Submitted the following Resolution
which was

| o 8
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RESOLVED by the Senate and House of Representatives of the United
States of America in Congress assembled ( two-thirds of each House
concurring therein ), that the following article is proposed as an amendment
to the Constitution of the United States which shall te all intents and purposes
be a part of the Constitution upon ratification by the legislatures of three-
fourths of the severél States:

Section 1. No person shall be deprived of his life from the moment of
conception until birth; nor shall any such person be deprived of his property
without due process of law; nor denied the equal protection of the laws, provided
that this article shall not frevent medical operations necessary to save the
life of a mother which indirectly result in the death of an unborn child.

Section 2. The Congress and the several States shall have concurrent

power to enforce this article by appropriate legislation.



b4 vidd  Louisslf o) J
CNEEE N

, s
boakl e el
it T)L/)QSO/\'

\ BL/NC(//

: Nothing in this Constitution shell be construed to l/ e al
L infringe the power of Congress or of the several States i) ,'/( ¥
9~ t protect"‘ bheﬁlfe munbom, sick, sged or physmally o / y ,)j,u
dependent-humanpgrgsi‘f hareld canpopn ot ‘/, / C-
M_-“A/‘\'!v..)-’ " c)(""%
G
(A4

g‘ . c«ﬂ\‘ﬁm& CLQ?U\J’.O a?x.'- ‘

f/é~ F " R 0\
(/‘\«
(s
L= >
‘.-\\,) k'.‘
\ & \
\i.

, A E'E C/( /Q?,MJW‘_&

(8 j/
QR Ay~ s . S

t‘- "z_) C e A,T\,{\\

B ‘7 e ’/A |
g . cha \C\Q ')[ L Q/‘{"{——f\——&/&_)
Meft age™ “a

== A anu{v A




{4y L November 1973

e R
/4%-Fcﬁo\\
HDMORANDUS O3 THE 1F0AL TMPAGT OF THE s <\
HOGAN CO‘J.'.JILU TOUAL AMESDMENT 5 = &
o >/

The Hogan Axmendment--already submitted to Congress for approval

as an Amendzent to the Federal Coastitution wnich would be binding on all

states provides that "neither the United Statecs nor any state shall de-

prive any human being from the moment of conception of life without due

process of law nor deny to any human being from the moment of conception

" It must be

EEEEEE_EEE_jurisdiction the equal protection of the laws...
viewed not only in terms of its expressed intended effect on abortion but
in terms of what other effects it will have on oﬁr wvhole legal system.
On the basis of the observation below it appears that, if adopted, the

Hogan Amendment would dislccate and make chaotic whole areas of well-

e,

——
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established law--some relatoed zzd szome totally unrelated to zbortion.

e e e e e

Let us assume for the purpose of making clear its other effects,

that the Hogan Axmendment will prevent azbortion (presumably even to save

thg life of tha woman), an assucmption that is coatrary to fact since in

the past abortion laws have nct prevented abortisns--they have served only

to make' ‘aborticz clandceting zidd dangerous. At what price would this

assumed effect have been purchased?

Under the Hogan Amendment, every zygote, fetus and cmbiyo froa

“the moment of conceptiun® {a woxent vhich no one and no instrument can

ascertain) would be a "human being"” in the eyes of the law, i.c. a pcrson
e — P b et St
entitled to duc process of law and the equal protectd on of the laws. The

—_— - S ) e et - mr— s a

Hogan Amendment would overcome the United States Supreme Court holdings



in the Texas and Georgia abortion cases, 'that the word 'peféon' as uscd
-in thé Fourteenth Amendment does not include the unborn." (It ié clear
that the Court viewed the word "person" as meaning the same as "human
.being" since in footnote 55 in the Texas case it referred to the Wisconsisn
statute "defining ‘'uaborn child' to mean 'a human being from the time

of conception until it is born alive"' and the Cénnecticdt statute ""to
protect and preserve human life from the moment of conception.'') We

are setting forth in what follows some of the legal problems which would"

result if by recason of the adoption of the Hogan Amendment every fertilized.

ovum had to be regarded as a "human being'" or "person'" within the contem-
e it ) W :

=
plation of the Constitution and the law.

1. Constitutional law

As the United States Suprcne Court pointed out in the Texas

abortion_case, ''the Constitution does not define 'person' in so many words."

The Hogan Amenducnt, viile not othervise defining "parson' wvould include

in that definition tha uabtorn from the moment of concepticon. This new

inclusion would presumzbly apply at every point in the Constitution vhere
there is refercnce to "persons.' fTie United States Supreme Court in the

ccnstitutionnl provizians which-would be

£
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Art. 1. 82, ¢ix2goand=83ME€17°3 ;X 4n" T
the ApportisgnentoClause ‘Ared T, B2, cls 3} 53 !
in the Migration and Importation provision, Art. 1; 89, t
cl. 1; ir the Emolument Clause, Art. I, §9, cl. 8; in

the Electors provisions, Art. II, §1, cl. 2, and the

superscded cl. 3, in the provision outlining qualifica-

tions for ehe.officd of’ Presivent!, ‘Art. TI, §1, cl. 53

in the Extradition provisions, Art. IV, 82, cl. 2, and the
superscded Fugitive Slave cl. 3; and in the Fifth,

Twelfth and Twenty-second Aﬁcndments as well as in B{2 and

3 of the Fourteenth Amendment.

The Court concluded that at the present time, i.e. in the
absence of the Hogan Amendment, "in nearly all these instances, the
use of the word is such that it has application only postnatally" and
that "none indicates, with any assurance, that it has any‘possible

pre-natal application."” The Hogan Amendment would change all that. It

Rl —_—

is difficult to overstate the degree of confusion in all these constitu-

tional contexts that would result. Jn line wi 2 United States

Suprera Court recasoning in the Texas case, if by reascn of the Hogan

Amendment all unborn feILllL"Cd zygotes were to be recognized as "numan

beings", aborticn could not be constitution ally permitted even to save
_S—

the life of the wvonan wit lztion of the constitutional righis

of the unborn:

"iMhen Texas urges that a fetus is entitled to Fourteenth

Aﬂ“ﬂurant protection as a2 persen,. it faces a dilemma.

Neither in Texas nor inany other State are all abortions
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upon her. If the fetus s 2
a principal or an accomplice?
crininal abortlon
less

- . Art. 1257 0f theiTemassBenalk

person, may the pcnalties be
The insoluble problems which

the other sections of the Coastitution

in addition to the Fourteenth Amendment are equaliy insolul:

specifivd by Avt.
than the paximum penalty for murder

person, why is the vones pou
Furtling, the penglis £a;
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differentl’
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would exist sdeh reforcsce V2

vhere the word "peraor’
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example, as the Court points cut, 'we are not aware that in the tabi
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of any census under this clause [Art. 1, B2,
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been counted."
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2. Represeatation and Allocatica of CGuvernmental

over
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Fesmte

Not only would our census taking have to be totally recry::

the very basis of representation in our

bodies would be drastically changed. 1

Congress and other ropgosent.
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23 Ohio App. 2d. 259, 275 N.E. 2d 599 (1970). Similarly anyoua clurgosd

Ty

with criminal recllessness which resulted in a misczrriage could Lo

guilty at least of the crime of manslaugﬁtcr.

Would prosccutors be under a duty to iavestigate every nls-—

carriage to see if it resulted from fetus abuse or carclessness or

recklessness? (It is estimated that something like 397 eof all cea-

ceptions result in a spontaneous miscarriage.) Could every feruilc

female in the United States be rcauired to have a prepgnancy test overy

month to ascertain if she is harboring a "person" within her?)(Cuuld a
Jay
pregnant woman be held in prison in the absence of a reason to iscor
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¥
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the fetus—peEEEEZXQﬁow could crimes against the fetus-person be detectad,
B ,

especially when the life of the fetus, if any, is two weceks or four werls

or even tvight or ten weeks? AWould 2z pregnent woman vho took a mcdicinc

wvhich caused the expulsion of the Zfetus be guilty of murder?l Would the
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guarantces as well) from the moment of conception, cvery pregnant woman

vould constantly be acting at her peril.)Q?re5umab1y the state could

enjoin a safety regizen on every vozan froa the mozent she conceived
(zgain assuming anyone could dctcrmine-cxactly vhat that moment was) an&.
could hold her accountable criminally and civilly for any injury the fetus
suffered which she could have avoided by what? Reasonable and due care?
By not engaging in certain types of behavior? What types of behavior?

It seems hardly necessary to add that the.right of privacy so recently
declared applicable by the United States Supreme Court in the birth
control and abortion cases would, if the Hogon Amendrment were passed,
cease to exist for every pregnant woman "from the roment of conception."”
Perhaps in addition to a monthly pregnancy test, every woman could be
required to register the faoct of her pregnuncy with an approprizte fetus—
protective state authority. FEvery aspect of her life would be the potential
subject of state inspection, regulaticn and contuol,

L. General Tort Law

In tort low——-the law of civil 25 opjosed to eriminal wrongs—-—

equal chaes would result., As the lav uwow sionds, tort recovery for injury
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mictea; 34 21 il ii tna alleped orEhencuss at a
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time when the fetus is mature end vizble., VUnder the Heszn Amendmcnt,
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guest statutes: Waat are the dghts of a fetus

automobile?  Does
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turbulent flight?
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the woman is pregnant? Could the estate of a fetus
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of Intra-family immunities: This arca of law is

o that live children, i.e. children who have been
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cevents could pive rise to damage clafue on Lehalf of the fetus. There
would be all kinds of new causes for legal action and constant litigation.

5.7 ¥odleal -Proceice end Malpractice

o - e

If the fetus uvere a human person, it is likely that there

o

wpuld come info being a nevw vafiety of malpractice actions against
doctors charged with negligenée in connection with preégnancy. In
addition to a claiz on behalf of the woman there would Also be a claim
on behalf of the dead or injured fetus. Morcover in a situation where
a life-saving medical procedure for the womanvhad the ancillary effect
of possibly forcing a miscarriage the doctor would always be at risk

of being charged with'a violation of the fetus' rights. Thus his

zedical judgzent with respect to the medical steps he thought necessary

to protect the woman night bLe restiyzined to the point where he would ncot
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feel free to prescribe the treatnent he considered appropriate fo

rare a huzman being froa the moment of conception and
died""from naturzl causes' before it was born 45 a not inconsiderzble

nurher of fetuses do, wonldn't its estate have to Le probated? A4s a

o, - e A -y o~ B - - 1 . ~ - =
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beiable to inherit wsrosciby, repecdless ofl wheticr they are over hogiy

alive. 1In fact one of the moast startling things about the Hozan Amendscnt

eirEhnioulxl be'lte ivalier a significans leral «wyent,



Presumably, we would celebrate not our birth days but our cppception days.
Weuld wve therefore be rcgafded 25 nine months older than we are today?

lould we therefore be able to vote nine‘ﬁonths before we reached the

age presently specified for voting? And suppose there is a premature birth?
Hould only seven months be added, for ciamplc, instecad of nine?

If property belongs to an unborn fetus, it should in the event
of fetal death go to the heirs of that fetus as specified in the
intestacy laws or as provided in a will. But what if the will specified
male heirs or female heirs and the fetus ccased to be before its sex
coculd be determinced? Ia any event, the many questions that would
inevitably arise would seem to call for registration of all pregnanciés

As a consequence of the above, the Hogan Amendment would also
probzbly result in heavier estate tates, since property ﬁhich passed
threough the fetal estate would presuzably be coxable twice--once on the
trensfer tougheifetis aad ‘once when it poes. frem thg fetus to the next
in the line of succassion. And in zny probate of a will under which a
~hild imherits, a special guardian would have to be appointed to represent

g cne. The egzre would

e

oy any chancc there
s, i.e, in the absence of a2 will since

izs

Lk ™
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g childpen aze alviuys specifiecd as h
need for spzcial guardians of.the fetusos' interests would zdd to the

ever dncrcasing hish'easts of judicizl proceedings.
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Would the fetus be counted as a dependent for tax purposes? If there is to -
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be a tax deduction for a fetus, how far would the Intcrnal_Rgvcnue
.Service have to go in verifying the fact of pregﬂancy? that would be
the effect of such verification on the "ﬁother's" and the "father's"
right of privacy? Prcesumably, medical expenses for fetus care would be
deductible for income tax purposes but on what basis and how ascertained,
and how divided with the medical expenses for the womsn?

We assume that estate tax returns would have to be filed on
behalf of the fetuses "from the moment of their conception" and regard-
1éss of vhether they are born alive if they have inherited pfoperty while

a fetvs., (See 6 zbove).

8. Immigration and Haturalization

The TFourtcenth Amendment states in part that "All persons born
or naturalized in the United States, and subject to the jurisdictien

thereof, are citizens of the United States and thae State vherein they

1

ceaide., nen, would be the status of the unbern {erws? TUadererhe

Fourteenth Amendvent It would onl be a eéitiagln even Lhourll 1 Sfouli bola
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nuodities of'citizens of the Uniced States. Thus; a fetus would net have
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.States? (Yote that Montana v. Rogers, 278 F. 2d 68 (7th Cir. 1960), affirmed

“on other grounds in Montana v. Kcnncd?, 366 U.S..308 (1961) held thﬁt %
conception in the Usitcd States does not give citizenship.)_
Similar problems would ultimately arise with regard to dcportation;
TWould a pregnant wozan be subject to deportation without violation of the
rights of the "huﬁan being'" within her womb? To the céxtent there are or
1will be immigration quotas in the future, will the fetus-human being
i § ]

“count" as beinr‘a person within the quota?

9. Child Neglect

r > £
Yany of

Har the same questions arise with respect to child neglect”
laws under the Hogan Amendment as were asked above with respect to eriminal

lay aad tort law, e.g. should the state be zble to intervene on behalf of

the unborn child and compel the mother to conform to a.standard of care

to ensure the health of the unbora fetus? The mother's right to do what
sha-wishas uvith her cwn body (diect, sports, rest, other activities, ctc.)

*h . g . $'a
fetusyp., Could strenucus ssorts, for example, be prohibited for z1] vwomren
+: 3 i 3 *

who ace the srgunds that such invelvement 1s potentially
dangezeus to the ferazg? Woo deeilos vhether or nof a4 vwonsn can undergo
rediciion treatments sunich aze dangerous teo the Leius but necessary or
eyen desirabliuigor-her Weallh and evea centinucd life?

-y - - 4= T~ —— T T A e e
State presume thal 3 Werap is unlbxc 45 a moEner 3

vy

n thase

(0

? The law in @any situabtions gives ithe state the power to talhe a

[ pe PRSCONEC T SRR Y i e e, SR A X " Vo gt I e .
"neglected" chiild-away from its mother., iSgele.s. MN.Y. Family CGourt Aet,
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Article 10. Could this extend to pre-natal dangers and allow the state to

. s

‘eonfine the mother so that alcohol and ciparettes can be kept away fron
her until the child is born?

Again the same question arises: low far could the state
of a pregnant woman in order to protect the
constitutional and other rights of the feotus?

10. Conclusion

The foregoing represent only a few of the problems and

system if the
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THE HUMAN LIFE AVENDMENT

7
No humar; being, born or unborn, shall be

denied protection of law or deprived of life on account of

/A)h:-_c)/c, > 8 cemel g +(.O'Vv 2
age,’sickness or condition of physical dependency. Congress /éu,f os<
and the several States shall have power to enforce this
article by appropriate legislation.
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FROM THE OFFICE OF SENATOR JAMES L. BUCKLEY, NEW YORK e« LEONARD SAFFIR
PRESS SECRETARY

(202) 225-4451
COMMENTARY ON PROPOSED AMENDMENT

The central purnose of the amendiaent is to creote.
or rother, as will be iwode cleaor below, to restore o
constitutionally comnellinzs identity betvieen the biological
catezory "human beinc" and the legal category "rerson'.
This hos been mode necessary by two factors: the wore
or less conccious dissemblance on the part of abortion
nrononents, by virtue of which the un.versally agreed upon

factes of b.ology are made to appear as questions of vilue -- -~

/‘Q“ F05
' ; y [
a false ar ument that tihe Supreme Court adopted wholesale: (=
{2
. ; 1l \w
and (b) the holding of the Court in Wede and Bolton thot \2
the test of personhood is one of lezel rather then of bio- k"

logical definition. The amendinent addresses these ¢ fficul-
ties by mcking the biolozical test constitutionslly binding,
on the ground that only such a test will restrain the tendency
of certain courtes end legislatures to arrozate to themselves
the power to determine who is or who '8 not huwan and, there-

fore, who is or is not entitied to constitutionsl protectione.

The awendment is founded on the belief thet the ultimnte
csafepuard of all nersons, born or unborn. "norval" or

ka

defective, is to comnel courts and legicslatures to rect their
decisione on scientiiic fact rother than on noliticol,
gsocinlogical, or othe:r opinion.

3

Such o test will return the law to a rnosition comnatible

with the orizinal understending of the 1''th Amenduent. Ae
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the debates in Congress during consideration of that Amend-
ment make clear, it was precisely the intention of Congress

to make "legal person" and "human being" synonymous categories.
By so doing, Congress wrote into the Constitution that
understanding of the Declaration of Independence best
articulated by Abraham Lincoln, namely, that to be human

is to possess certain rights by nature, rights that no court

and no legislature can legitimately remove. Chief amcnz
these, of course, is the right to life. On the specific
subject of abortion, it is notable that the saime men who
passed the 1lith Amendment also enacted an expanded Assimila-
tive Crimes Statute (April, 1866). which adopted recently
passed state anti-abortion statutes. These statutes, in
turn, had been enacted as a result of a concerted effort
by medical societies to bring to legislators'! attenticn the
recently discovered facts of human conception. The Court's
opinion in Wade totally misreads (if the Court was aware
of it at all) the fascinating medico-legal history of the
enactment of 1Cth Century anti-abortion statutes, and
iznores eltogether the fundamental intention which animated
the framers of the l1lth Amendment.

Section 1 of the proposed anendment would restore and
make explicit the biological test for legal »rotection of
human life. The generic category is "human being", which

includes, but is not limited to,"unborn offsnring"., It is



.
a question of biolozical fact as to what counstitutes

"human beinz"

and as to when "offspring" may be said to
come into existence. While the facts concerning these
matters are not in dispute among informed menbers of the
scientific community, the ways in which these facts are

to be applied in any particular case will depend on the
specifications contained in implementing legislation passed
consistent with the standard established by the amendment.
Such legisiation would huve to consider, in the light of
the best evailable scientific information, the establishment
of ressonable standards for determining when a woman is in
fact pregnent, and if so, what liaitations are to be placed
on the perforiiance of certain medicel rrocedures or the
administering of certain drugs.

Some prononents of abortion will seek to characterize
the auendient as prohibiting accepted methods of contraception.
To such charges, the answer is threefold:

(a) there is nothing in the amendment which would,
directly or indirectly, exnressly or imnliedly, nroccribe

any node of contraception;
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(b) under the :zmendment, the test in each case will
be a relatively simple one, i.e., whether an "unborn off-
spring" may be said tc be in existence at the time when the
abortion technique or medicine is applied. Particular
standards on this point are to be worked out in implenentin-
legislation:

Section 1, it will also be noted, reéches the more
general case of euthensasia, This is made necessary because
of the widespread and growing talk of'"death with dignity"
and similar statutory schenes, and because of the alarming
dicta in the Yade opinion by which lezal »protection seemns to
be conditioned on whether one has the "capability of sus-
taining meanincful life" or whether cne is a "person in the
whole sense." Such lancuage in the Court'!'s opinion, when
combined with the Court's frequent references to the state's
"eompellinz interest" in matters of "health", is pointedly
brought to our attention by the revival ih Vade of the

notorious 1927 case of Buck v. Bell (which upheld the right

of the state to sterilize a mentally defective woman without
her consent). The Wade and Bolton ovinions taken as a whole
seem to suggest that unborn children are not the only ones
wvhose risht to life is now legally unprctected. Thus, the
proposed amendment explicitly extends its protections to all
those whose nhysical or mental condition mi~sht nake then

especially vulnerable victims of the "new medical ethic".
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Regarding the specific subject of abortion, Section 2
makes an explicit eiiception for the life of the pregnant
woman. There seems to be a widespread misimpression that
pregnancy is a medically dangerous conditicn, when the
truth of the matter ie that under normal circunstances a
nregnant woman can deliver her child with wininal risk to
her oun life and health. There is, however, en exceedingly
emall class of nresnancies where continuation of pregsnency
will cause tiic deeth of the woman., (The most comion example
is the ec*tcniec orx tubal presnancy.) It ig our intention
to exennt this unique class of prexnancies, without opening
the door to spurious claimse of risk of death.

Under the amendment, there auet be (a) an emercency in
which (b) reasonable iedical certointy exicts that (c¢) con-
tinuation of preznancy will (d) cause the (&) death of the
woman., This ig designed to cover the lexitinmate emerzency
cases, such as the ectopic pregnancy, while closing the door
to unethical physicians who in the past have been willing
to sirn statenents «ttesting to risk of death when in lact
none exiscs or when the prospect is so remote in time or
circw'stance ¢e to be unrelated to the nregnancy. Contrary
to the orinion of the Suprene Court, which ccsuaes that
pregnancy if a pathologicel stcte, wodern obstetricsl advances
have suecceecded in removinsg virtually every major wmedical

risk once zsssociated with nregnency. As Dr. Alan Guttmacher



himself remarked nearly a decade ago, modern obstetrical
practice has eliminated almost all medical indications for
abortion. In certain limited instances, however, a genuine
threat to the woman's life remains, and 1t is felt that
excepting such situations 1s compatible with long-standing

moral custom and legal tradition.



ARTICLE

Sec. 'l Vith respect to the right to life, the word person as used in this
article and in the Fifth and Fourteenth Articles of Amendment to
the Constitution of the United States applies to all human beings
irrespective of age, health, function or condition of dependency,

including their unborn offspring at every stage of their biological
development. .

- Sec. 2. No unborn person shall be deprived of life by any person;
Provided, however, that nothing in this article shall prohibit

—a—t-aw—permi-tt-rg-only- those medical procedures required to prevent
the death of the mother.

Sec. 3. The Congress and the several states shall have power to enforce
this article ty appropriate legislation.
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DECLARATION OF
In Congress, .luly 4, 1776

_.‘
Come,

f ev 1dem

When in the. Counc of human”

events, it becomes necessary for one
people to dissolve the political bands

INpEPENDENC!

_ THE UNANIMOUS DECLARATION OF THE .
THIRTEEN UNITED STATES OF AMERICA

.4“

which have connected them with

another, and to assume among the
Powers ol the earth, the separate and
 equal station to which the Laws of

of mankind requires that they should..
declare the causes which lmpcl them
to the separation.- - ©.

We hold  these truths to be_sel
that 2

- Men, deriving their just powers from ..
the: consent of the governed, That :

“becomes destructive of these ends, it
15 the Right of the People to alter or
to abolish it, and to institute new

‘Government, laying its foundation on“ . -

*. such pnnuples and’ orgamzmg its
powers in such form; as to them shall~ -
seem most likely to effect their Safety
and Happmess Pruden(_e indeed,:
~will dictate that Governments long
established should not be changed for:.
light .and _transient - causes;

. cordingly all experience hath shown,’

5.~ Nature and of Natures God entitle .5 %
them, a decent respect to the opinions ™"

©~ gess. That to. secure _these nghu.,
Governmuus are instituted among

:  whenever any Form of Government - -

andaé o

that mankind are more disposed: to *,-‘

suffer, while evils are sufferable, than
to right themselves by abolishing, the
forms to which they are accustomed.
But when a long train of abuses and
usurpations, pursuing invariably the
same Object evinces a design to re-
duce them under absolute Despotism,
_it is their right, it is their duty, to
throw off such Government, and to

772 DECLARATION OF

INDEPENDENCE

B ject the establishment of nn ahut 2 > 3 .

~
z

provnde new Guardn for theu M
_ security. — Such has been th.a;.«" ;
- sufferance of these Colonies; and . &
is ‘now thé necessity which (mm
them  to alter their former Systews .

Government. The " history ot . ¢
s present King of .Great Britain » * :
hmory of . repeated’ nnJuru- ¥ st
usurpauons. all having in “direc

%

fate and presio.
unportznoc, unlcss suspended in the
operation till. his Assent ‘should
obtained; and whcn ) suspendcd
“ has uuerly ncgleded *m.‘:;"aucnd

é He has rcfuscd to pass othcr 14
~for ‘the” accommodauon of laige -
tricts ‘of people, _unless ‘those peopi
*would- rclmqu:sh thc right of ‘Rep
semanon, “the Legislature,. a 1
mcsumable to ths:n and fornndat

to tyram.s only‘ S ks .
“He" has, called - togethcr legnl. T
‘bodles at placcs unusual, uncon : A "
Jjable; and istant from the dqu' ¥ Sens T
ok ihcn' Public* Rccords, for the. fo 2

purpose -of. faugumg them ntos e : ' ¥
pliance’ with *his"measures. "* " .. e ©
J He has dissolved: Represetita:

Houses repeatedly, for opposing -
manly firmness his invasions on ENE
rights of the people. for w
He has refused for a long t:.- | e wame
tafter such dissolutions, to cause <t { e e
ito be elected; whereby the Legit.. . e el
Powers, incapable of Annihilat: dar w
have returried to the People 3 i . gt




such a number be a majority of the whole num-

._ber of Electors appointed; and if no person
~have such majority, then from the persons hay-

ing the highest numbers not exceeding three
“on the list of those voted for as President, the

House of Representatives shall choose immedi-

“ately, by ballot, the President. But in choosing

one vote; a quorum for this purpose shall con-

782 éONSTITUTION OF THE UNITED STATES

" its jurisdiction . the
Tlaws p TSR

L. 7 $BCTION 1

All persons born or naturalized in the Un!d;:

. States, and subject to the jurisdiction thercok®
- are citisens of the United States and of thew

Swate wherein they reside. No State shall make 3 -
or enforce any law which shall abridge tees

* privileges or immunities of  citizens of . the {
<. United States; nor shall any State deprive any .

person of life, liberty, or property, without due * .-
process of law; nor deny to any person within
equal protection  of the
o ;5 SECTION 2 N, W
Representatives shall be apportioned amosg -
the several States according to their respective .
numbers, counting the whole number of pgg.

11 The Twentieth Amendment changed i
date from March 4 to January 20. |+

. i
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Toe their Excellencies, The Bishops of Pennsylvania,

Subject: The Right.To Life Amendment: 305 MEDICAL ARTS BLD.
‘ v READING, PENNSYLVANIA 19601
From - James v, qu”’""{: 777, D, Phone (215) 374-0938

In the course of preparing the wording of the propdséd aménd-
ments to the Constitution of the United States, the purpose.owahich
is to protect the 1life of the unborn, several Juriéprudential and
medical considerations have emerged which are of concern to the.
spiritual leaders of the pecople of the Pennsylvania Catholic commune
ity. It is the purposc. of. this letter to discuss these considerations
so that neither misunderstanding nor scandal be caused by the fallure
of anyone to appreciate the dimensions eof the problems 1nve1fed.

1) At the prescnt time, there 1s no legal way to overthrow thcdgif
Griswold v. Connccticut decision regarding the right.of.an -
American to practice contraception according te his private i
moral conceptse..A corollary to this is the fact that in the
eyes of the federal government, the providing ef contraceptive
information and devices qua health measures has becoﬁe.the leg=-
itimate province of the c¢ivil authoritics, For this reason,
many activities by federally sponsored family-planning organ—
izations cannot be legally assaulted by the National Right To
Life Committcc or by any lesser pro-=Life. group in the state..
Coercive activity against the poor, the minorities and the ill-
iterates by federally funded agencles can be assaulted, buti this
is not the province of the R.T.L. Committee, but represents a

civil libertics cause, In the recent South Carolina case where

young black girls were surreptitliously sterilized, it was the
AsCeLeUe which sponsorecd the appropriate law sults against the

government, There appears to be at present adequate grounds



2)

within the constitution for declaring such sterilizatlions to be
unconstitutional, However, Buck v.. Bell still holds some value

as precedent in the Court, and Planned farenthoed has recently .
called upon the federal government to convoke a group=think on
this matter of sterilizing against their will those functional
1lliterates who "would probsebly want to be sterilized" if they
were capable of making a Judgment on the matter, The R.T.L.
commlittec. 1s intercsted in such matters and will seck an active
role in any delibcrations in this field at the federal level,

yet 1t will be under a "civil liberty" thesis rather than a
"right ¢o life" thesise All of this should be clear witheout any
further explanation here, ‘

The matter which will cause the most concern to the Bilshops is
this, At the precsent time, approximately two te three million
women of reproductive age 1h the United States empley some type
of intra-uterine device as a contraceptive measure, llany have
employed the morning-after pill, which is a hormone tgken aftér
sexual contact to prevent the fertile zygote from implanting on
the uterine wall,. Some rape victims can avoid a pregnancy ensuing
from the forceful sexual exposure by promptly submitting to a
dilatation and curcttage of the uterine lining, the net result of
which is not to remove the fertile zygote but to render the wall
of the uterus incapable of providing an implantation site to the
zygote when it subsequently descends from the tube into the lumen

of the uterus.

( Use of the term “"contraceptive" vs, "abortifacient" in
describing the I.UDe refers only to the mindset of the
woman using the device, Which term is morally accurate
is the subject of the debate centering on whether or not
a Homo exists prior to implantation.)
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k)

The intra-uterine devices present a varled pattern of effects,
There 1s evlidence to suggesti that they act in several waysj
they can so irritate the lining of the womb that implantation
is impossible; they can excite a proliferation of white blood
cells which destroy the zygote; they may exert an ionic. effect
hostile to the zygote. They may ( this is hard to prove ) by
thelr presence dislodge an implanted zygote from the wall, In
a number.of cascs, they have failed completely to preventi a
pregnancy, but when they do succeed in preventing pregnancy

~

they do so by mcans which are proscribed by Catholic moral

philosophye

There arc two considerations of interest here, One coﬁcerns
itself with the precise content ( morally) of the intended

act intrinsic to using the I.U.De Does this constitute the
taking of the life of a Homo? As is well known to the readers,
Catholic moral theologians are not in agrcement as to whether
the Thomistic definition of the soul can be met at thils stage
of human c¢xlistence, This 1s hot to resurrect the old.theory off
mediate animation, but to pay hecd to the advances 1n»biology
which scem to be zeroing in on the completion of implantation
as the beginning of human life, Conception is viewed as a
maternal act blologically, a catching onto the child or a take
ing to onesclf of a child (zygote)., It is not the purpose of
this paper to attempt to resolve this age old argument, but

to convey to all interested parties some of the Jur;sprudcnt-
1al matters involved, The National Right To Life Committee is
not qualificd to make moral philosophical observations with any,
expertisc; it can, however, throw some light.upon the legal

and medical parameters of the use of the I.UeDe which will be
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discussed with various levels of expertise by Catholics at all

levels., Before entering this matter, mention should be made of

several other mediceal matters involved here,
An increasingly popular procedure, which started on the West
Ceoast and which 1s gaining popularity, is the minor surgical

precedure known as "menstrual extraction" - a euphemism, It

consists of thiss every 28 days a woman goes to her doctor who
with a ?ihy syringe and tube sucks out the lining of the utere
us, Heports indicate that this 1s so simple that even now it
is being done by women upen one another without seeking the
help of a doctor, Several reports indicate that coeds in unive
ersity sororities now de thils on one onother, and that women's
Liberatlion leaders are touring the ladies orgenizations with a
demﬁnstration of the technic, It has several appealing things
about it, It éeems adequately safe to satisfy those doing it. It
is quick; it is simple; it 1s inexpensive,. It saves the chore
of taking the birth-control pill each day, and avolds the known
medical hazards and side effects of the pill, For some womcn it
censilderably shortens the duration of the menstrual period ond
1s'thus welcome, The medical profession has as yet no accurate.
data en this technic, and the technlic concelvably could become
one which for reasons of privacy and economics is removed from
medical practice much as scrubbing ones teeth can be done with

no help from & dentist,.

The finel matter is the prostaglandins, From time to time the

medical researchers have come up with drugs which promise to

be effective abortifacients, An early one, methotrexate, was
abandoned because it sometimes caused the development of a mon-
strosity instead of aborting the fetus, Other drugs seeking to
cause an adverse effect on the corpus luteum ( the part of the

ovary which produces the hermones essential to the support of
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the early conceptus) are termed luteoclytic drugs and are still
in the rcscarch stage., Of great importance 1s a class of new
drugs termed the prostaglandins, Pregnancy can be interrupted
by the administration of this drug intravenously, vaginally or
by the intra-uterine (intra-amniotic) route. The Upjohn Company
in Kalamazoo, Michigan is the leading researcher in this area
and several hospltals in the United States are already using.
the prostaglandins to induce abortions in clinical trials, The
drug scems to bc one laden with many adverse problems and it:
has not yet been cleared by the Food and Drug Administration
for public use, Practically no one in the field doubtsAthat it
is only a matter of time until vaginal tampons impregnated with
prostaglandin will be avallable as an abortifaclent, There 1is
as yet no oral form of the drug, but work is being dene to deve
elopc an abortifacicnt which can be taken by mouth.

So much for the facts, Now for their implications,

First of all, it is apparent that there is no way except by
moral suasion that the life of the unborn child can ﬂe protect-
ed from the mother who wanté to rid herself of her unborn child,.
If thne abortive act 1s simple, cheap, safe, private and quite
undetcctible, there exists no'lmpedl@gnt te her aborting her

child with civil immunitye.

As a corollary, it is apparent that there is also no way by
which civil authorities can demonstrate with objective evid-
ence that a given woman's eabortion was not spontaneous, There

is no criminologlical method possible by which any prosecuting

attorney could prove that a woman who employed one of these
methods in the very early weeks of pregnancy did actually kill

& real unborn child, a corpus delicti,

~
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10)

11)

b

Furthermore, even 1f the woman aborted her child after the
étage where a recognizable corpus delictl was expelled, it
would still be imposslible for a prosecutor to show that the

abortion resulted directly from the woman's actions, There

are no tell-tale traces after these various means have been
employed, There is no conceivable prosccutable case except.
that case where a militant woman confesses to using the
abortifacient and then produces the aborted conceptus to the.
courttof her own free will, a not very likely occurence in
the ordinary course of events,

In another direction, it should be noted that there 1is no

way in which the manufacture and distribution of abortifacient
drugs or "extraction" instruments can be regulated so as to
make them unavailable to the public. A black market would
quickly spring up should the drugs or instruments be made
illegal, For example, we are currently completely unable to
encompass the use of illegal narcetics in any sector of our
soclety; what makes us think that we could possibly restrict
the avallabllity of abortifaclent drugs and instruments on a

gilven college campus, The problem lies in the fact that there

‘are. perfectly valld non-abortional uses for every abortional

drug and instrument, and there 1s no way that any law could

successfully be written to restrict the distributlion and use
of these materlals, To imagine otherwise 1s nalve,

The I.U.De is still another matter, There 1s not possible

any law forbldding manufacturers from meking a 35 cent plece
of copper colled in a certaln fashion. There is no possible
law which can keep women or deoctors from buying these colls,
There 1s possible no law which can keep a doctor from placing
this coill in a woman's uterus 1f she requests it, anymore

than a law can keep a doctoxr from plercing a woman's ears for
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earrings if she requests it. There is poessible no law

which can identify the wenan wearing one of these colls as

& woman who took a human life by preventing the implantation
of a zygote., In fact, therg is not even possible a way fon
a skilled physiclian to demonstrate Qither to himself ot teo

a court that the woman is gullty eof killing a zygote, EE&

IeUdDe, whethcr moral or immoral, is de facto immune to

legal proscription. for anyone to pretend otherwise 1is to

manifest nalvete about evidentiary law.

Where does this leave us?.Quite candidly, the thrust.of»the‘
BRight To Life Amendment 1s anti-homiclidal, As a legal and
constitutional matter, 1ts borders are necessarily those of

evidence, Wec cannot escape this in jurisprudence, Because: of.

evidentiary limitations, the Right.To Life Amendment cannot.
protect the unborn from private abertifacient drugs or meche-
anlical instrumentationsy, no matter how anxious cene might be
to write a law attempting to protect these privately aborte
eable unborn children, | -

Still another dimension exists. No one in the medical pro-
fession entertains any delusions about the future availabil-
1ty of either drug or mechanical measures employed cvery

28 days by those women who de not want any more children,

Of unusual psychologlcal importance is the fact that these
measures, i1f cmployed faithfully every 28 days, cannot be
known cven by the woman to be abortifacient for they will

be employecd prior to that date on which a woman's next men-
strual pcriod will have occured ( or failed to occur). A
woman in her conscience will never have the occasion to know
directly and ccrtainly that she did in fact abort: a ccncelved
zygote ( or blastocyst) and thus it may become a procedure

that commends itself to women who would not knowingly employ

7
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an abortifacient had they certaln knowledge ( as from a missed

_menstrual period) that they were pregnant, The same can be saild

of a monthly dose of prostaglandin, and it alrcady can be seen.
in the use of the morning-after pill, If the woman is still
evidentliarily free to consider herself as not being pregnant,
she will likely be more prone to consider herself not pregnont
than potentially pregnant, While the norms of moral theology
might disagree with this type of thinking, ncevertheless it has
no littie appeal to the average woman desperately anxious not
te bear another child. This needs no elaboraticn,

What then is the purpose of the Right To Life Amendment?. In
its broadest scope, the amendment lays doun constitutional pre-
cedent and principlé against public abortion, governmental
parﬁiclpatﬂon in abortion services, infanticide, euthanasias,
seniclde: and fetal experimentation., It will restrict genetic

engineering to therapeutic measures and rule out homicidal sel=-

ective measures, It wlll deny public funds to any agency which

employs abortifaclents as a part of family-planmning scrvices,

but careful supervision will be needed here; indeed, policing

ﬁlll probably be neceded here,. These are the mest obviocus eff-

ects of the Right To Life Amendment, and it 1s not difficult
to visualize the penumbra that it will cast protecting all human
life, It is not by default of either the framers' intent or of

the framers' philosophy that many unborn children will continue.

to be privately aborted; this results solely from evidentiary

considerations as outlined abeve, If an effective mcasure could

concelvably be drawn up to protect even the life of the privately
abortable unborn child, the framers would do so; but facts are
facts, and the amendment must seek to do the maximum possible
rather than fall to galn passage because 1t asked the legally
impessible, the medically impsssible and the constitutionally
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15) It is of consummate interest to the ordinaries that neither
scandal nor.misrepresentation of the Church be permitted to
occur, While sophisticated Catholics, lay and clerical, can
comprehcnd the intricacies hinted at above, it is quite poss-
ivle -~ indeed, already apparent = that not all of the people
uﬁderstand these intricacies. Hence they may be driven to
read hypocricy or compromise inte what cannot escape being
labelled as a “Catholic" amendment by the press and by the
pro=abortion forces in the United States, While it is perhaps
unaveoidable that this occur, it seems to the writer that it
might be highly desirable that a meeting be convened in the
near futurec, such mecting to include the Board of Directors of
Pernsylvanians For Human Life, Howard Fetterhoff from P.C4Cs,
moral theologlans or equlvalent representatives from the
eight dioceses ( if not the ordinaries themselves) and somecne
familizar with the medical parameters involved. I believe that
a frultful ocutcome of such a meeting would be a uniformity of.

understanding concerning the borders of the amendment.and an

understanding why the borders are where they are, PdsHeLe is

planning a state-wide scminar on 10=-27-73 at Heading, and it
would be extremcly useful if the meeting could be held prior
to that date and a report made avallable to describe for: the
falthful thc pesition of the ordinaries toward the amendment..
In analysis, neither scandal nor an appearance of compromise
can be rcad into the amendment by the faithful if this meeting
does 1ts job complctely. The convening of so many fine minds
would scem to havec a bullt-in protection from overlooking any

occult sources of danger. either to the Church or its people,

g
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