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MEMORANDUM TO: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

STAFF SECRETARY 

DOUGLAS P . BENNETT~ 
Justice Department Report 

I recommend approval of both recommendations 1 and 2. 
During the course of my service in this office, it 
became very clear to me of both the need for additional 
judgeships as well as the structuring of a new approach 
to the selection of nominees . On occasion the actions 
of the Senate, without regard to the merit of the 
candidate, preempted the President's choice of nominee . 
A Commission on the Judicial Appointment Process with 
the attendant notice and visibility that it would 
rightf ully receive could serve to invalidate the so
called "senatorial courtesy" practice . By removing 
the selection of candidates from the Congressional 
political process, the objectives of Presidentially 
selected quality jurists would be substantially achieved. 

J 
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THE WHITE HOUSE 

LOG NO.: 

Time: 

FOR .r-~.CT!ON: cc {for information): 

Douglas Bennett 
Max Friedersdorf 
Bob Hartmann 

Jim Lynn 
Jack Harsh 

FROl'l! THE STAFF SECRETARY 

DUE: Date: 
Wednesday, December 8, 1976 

Time: 

SUBJECT: 
Philip Buchen memo, 12/6/76 re 
Justice Department Report: 
"The Needs of the Federal Courts" 

ACTION REQUESTED: 

2:00 P.M. 

--- Fo:::- Necessary Action _X __ For Your Recommendations 

__ Prepare Agenda and Brie£ -__ Draft Reply 

_x_ __ For Your Comments _____ Draft Remarks 

REMARKS: 

PLE.~SE ATTACH THIS COPY TO ~/IltTERIAL SUBMITTED. 

I£ y::1u ha-:c:: a::y questions or if you anticipate a_ 
cblc.:' in su~miUing ihe rGquired material, pl~ase 
bl?p}-wm; :he Staff S(!creta:ry immediately. 

Jim Connor 
For the President 



. ~ 

Dn~e: December 7, 1976 

FOR ACTION: 

Douglas Bennett 
Max Friedersdorf 
Bob Hartmann 

•,•. · ll l ·,. : T 0 ! 

• 

Jim Lynn 
Jack Marsh 

Time: 

cc (for information): 

FROM THE STAFF SECRETARY 

DUE: Date: Time: 

. . ..., .. 

Wednesday, December 8, 1976 2:00P.M. · 
SUBJECT: 

Philip Buchen memo, 12/6/76 re 
Justice Department Report: 
"The Needs of the Federal Courts" 

ACTION REQUESTED: 

-- For Necessary Action _X___ For Your Recommendations 

__ Prepare Agenda and Brief __ Draft Reply 

_x__ For Your Comments ___ Draft Remarks 

REMARKS: 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or if you anticipate a 
delcy i:. s ubmitting i.he required material, please 
tel~phone i:he Sta.f£ Sec:retc.ry immediately. 

Jim Connor 
For the President 



THE WHITE HGUSE 

ACTION 1fEMORANDUM WASHINGTON LOG NO.: 

Date: December 7, 1976 Time: 

FOR ACTION: cc (for information): 

Douglas Bennett 
Max Friedersdorf 
Bob Hartmann 

Jim Lynn 
Jack Marsh 

FROM THE STAFF SECRETARY 

DUE: Date: 
Wednesday, December 8, 1976 

Time: 

SUBJECT: 
Philip Buchen memo, 12/6/76 re 
Justice Department Report: 
"The Needs of the Federal Courts" 

ACTION REQUESTED: 

2:00 P.M. 

__ For Necessary Action _x_ For Your Recommendations 

__ Prepare Agenda and Brief __ Draft Reply 

_x__ For Your Comments ~-----Draft Remarks 

REMARKS: 

(, 

3. 
PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

If you have any questions or if you anticipate a 
delc.y in submit-ting the required material, please 
telephone the Staff Secretary immediately. 

Jim Connor 
For the President 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

PE~ 8 1976 

MEMORANDUM FOR: JAMES CONNOR 

FROM: 

SUBJECT: 

~ANIEL KEARNEY~ 
Justice Department Report: 
"The Needs of the Federal Courts" 

OMB has no objections to the report of the Justice Department 

on "The Needs of the Federal Courts." We reconunend, however, 

that added emphasis be given to improving court administration 

and management techniques, which receives only cursory treatment 

under the report section titled: "Continuing Educational 

Requirements." 



THE WHITE HOUSE 

WASHINGTON 

September 27, 1976 

MEMORANDUM FOR: JIM CONNOR 

FROM: JIM 

SUBJECT: Phil Buchen's emo--Special Message to 
Congress on "The Needs of the Federal 
Courts" 

Jack Marsh shared with me a copy of the staffing 
memo on Phil Buchen's memo on Special Message to 
the Congress on "The Needs of the Federal Courts." 

Most of the people that I've talked to here think 
this package should be held for consideration by 
the President to send to the next Congress in 
January. I really think it's too late in the 
legislative year to consider as comprehensive and 
complex a package as this is in the few days the 
Congress has remaining. 

cc: Phil Buchen 



On 9/22 Jim Cavanaugh advised that this 

package should not go forward to the President 

he would speak to Phil Buchen. 

GBF 



THE WHITE HOUSE 

WASHINGTON 

September 22, 1976 

MEMORANDUM FOR: JIM CONNOR 

FROM: 

SUBJECT: 

Because of its length, I have not had an opportunity to 
study the entire report but I have scanned and read more 
fully certain parts. 

~ have concerns about sending this up to the Congress 
at this time because I tmink it might trigger substantial 
controversy particularly the questions which are raised 
about political appointments and more specifically, the 
discussion of Senatorial courtesy. I agree with the 
points that are made but suggestions of curbing Sena
torial courties and making "inroads on Senators' pre
rogatives" are likely to trigger discussion on the Hill. 

Finally, I think some of the questions are so signifi
cant as to the judicial process that it will require 
a contribution of time by the President which is going 
to be difficult to obtain in the next six weeks. I am 
of the view that the President should focus very care
fully on all of the issues in Tac C throuqh Tab E and 
devote substantial time considerinq them. 



THE WHITE HOUSE 

ACTIQN ME"MORANDUM WAS!li!';GTDX LOG NO.: 
' . 

Date: September 18~ 1976 

FOR ACTION: 
Jim Cannon 
Max Fridersdorf 

Bob Hartmann 
Bill Seidman 

Jim Lynn Dave Gergen 
Jack Marsh 

FROM THE STAFF SECRETARY 

Time: 

cc (for information): Jerry Jones 
Mike Duval 

DUE: Date: Monday, September 20 Time: 3 P.M. 

SUBJECT: 

Philip W. Buchen's Memo 
Special Message to Congress on 
"The Needs of the Federal Courts" 

ACTION REQUESTED: 

__ For Necessary Acl:ion ~ For Your Recommendations 

-- Prepare Agenda and Brie£ __ Draft Reply 

_lL_ For Your Comments __ Draft Remarks 

REMARKS: 

If a meeting is to take place it should take place 
early in the week - therefore - the reason for 
the quick turnaround. 

PLEASE ATTACH THIS COPY .TO MATERIAL SUBMITTED. 

If you have any questions or i£ you anticipate a 
delay in submitting the required material, please 
telephone !:he Staff Secretary imrnediately. 

Jim Connor 
For the President 



THE WHITE HOUSE 

ACTION ME"MORANDUM W A S Ill~ G TO N LOG NO.: 

Date: September 18~ 1976 Time: 

FOR ACTION: cc (for information): 

Jim Cannon 6 Bob Hartmann 
¥ax Fridersdorfft/ · · Bill Seidman 
Jim Lynn fJ' · Dave Gergen 
Jack Marsh 

FROM THE STAFF SECRETARY 

Jerry Jones 
Mike Duval 

DUE: Date: Monday, September 20 Time: 3 P.M. 

SUBJECT: 

Philip W. Buchen's Memo 
Special Message to Congress on 

11The Needs of the Federal Courts TJ 

ACTION REQUESTED: 

__ For Necessary Action ...l Fo:r Your Recommendations 

__ Prepare Agenda and Brie£ __ Draft Reply 

_K_ For Your Comments __ Draft Remarks 

REMARKS: 

If a meeting is to take place it should take place 
early in the week - therefore - the reason for 
the quick turnaround. 

PLE.z;.SE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

I£ you have any questions or if you anticipate a 
delcy in submitting the required 1na.terial, please 
telephone the S~a.££ Secretary immediately. 

Jim Connor 
For the President 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

September 20, 1976 

MEMORANDUM FOR: JAMES E. CONNOR 
STAFF SECRETARY TO THE PRESIDENT 

SUBJECT: Needs of the Federal 

The following are the OMB comments on the proposed Special 
Message to Congress on "The Needs of the Federal Courts." 

1. The last paragraph on page 2 of the proposed message 
describes a number of symptoms of court overloading, with a 
strong suggestion that these symptoms are indicative of an 
actual or potential decline in the quality of justice 
rendered. In view of this context, it may be questionable 
to include in this list the fact that "more and more [of 
district court] tasks" have been delegated to magistrates. 
Since one of the proposals calls for use of administrative 
tribunals as a method of conserving judges' time, it is 
somewhat contradictory to suggest that the use of magistrates 

who also conserve judges' time -- represents an element 
of the problem. 

2. On pages 8 and 9 of the proposed message, there are two 
options as to reduction in the scope of diversity jurisdiction. 
We prefer option B, largely because it would exclude automobile 
tort cases, which seem to us particularly inappropriate items 
for district court dockets. 

3. On pages 15-16 of the message, and on page 2 of the Fact 
Sheet (Tab B) reference is made to a judicial planning agency. 
We have reservations about the wisdom of establishing an 
agency for this purpose. Since the structure of the planning 
function is to be determined later anyway, we would suggest 
referring to this concept as a planning "entity," or "body," 
or even "office" rather than "agency." This would preserve 
all options pending further study. 
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4. On page 2 of the Fact Sheet (Tab B), reference is made to 
"three principal points" in part D; however, four points are 
listed. 

5. On page 2 of the Fact Sheet, (Tab B) under the heading 
"Timing," it is stated that these legislative proposals will 
be forwarded to Congress in January, 1977. If a "proposal" 
is a description of each item in the package, then it now 
appears that the proposals may be sent forward in September, 
1976. If a "proposal" is an actual bill, then several of 
these items may not be ready by January. 

6. We would prefer to see more emphasis on the managerial 
aspects of court overloading. It is generally believed that 
courts at most levels -- including Federal courts -- handle 
their case loads rather inefficiently. We would suggest the 
following changes and additions in the "Promoting Judicial 
Effectiveness" section on page 13 of the proposed message: 

We must strive to ensure that the nation receives 
maximum efficiency from its judicial resources. In 
this regard, I propose a review of programs to 
strengthen the management of the Federal courts and 
the development of a strong planning capability within 
our judicial system. Within the context of a program 
to explore the future needs of our Federal courts, we 
should continue to probe the utility of various pro
posals on court reorganization. 

A. Strengthening the Management Capabilities of 
Federal Courts 
Better management of the Federal courts is a sine 

~ non of solving the problems now confronting th_e __ _ 
judiciary. It provides the opportunity for the courts 
to resolve the cases before them more quickly and more 
fairly. It applies techniques found valuable in 
business and government to the areas of the court 
system that can make use of them, areas such as 
personnel, budgeting, statistical analysis, and 
scheduling. The present members of the judicial system, 
because of the crushing burden of merely keeping up with 
the backlog of cases, have had little time to become 
sensitive to the advantages new administrative techniques 
promise, and so such reforms have been unduly delayed. 
We need to speed the introduction of these new methods of 
management into the court system to free judges from the 
day to day chores that waste their specialized legal 
skills and instead allow them an opportunity to do more 
of what the system needs most and they do best -
adjudicate cases. 



3 

The Federal Judicial Center, the Judicial Conference 
of the United States, the Law Enforcement Assistance 
Administration, the American Bar Association, the 
American Judicature Society, the Institute for Judicial 
Administration, and other public and private organizations 
have made notable contributions to the development and 
application of modern management techniques to the 
judicial system. Such contributions have covered court 
administration and management as well as training present 
court personnel to become more effective managers. 

Under the inspiration and guidance of the late Chief 
Justice Warren and Chief Justice Burger, the wholesome 
trend toward modernizing court management and training the 
members of the judicial branch has accelerated. I trust 
that this trend will continue. 



THE WHITE HOUSE 

ACTION :MEMORANDUM WASIII:SG rON LOG NO.: 

Date: September 18, 1976 Time: 

• 
FOR ACTION: 

V Jim Cannon Bob Hartmann 
/Bill Seidman 

cc (for information): Jerry Jones 
Mike Duval 

.V Max Fridersdorf 
V Jim I ynn 

Jack Marsh, 
Dave Gergen 

• ROM THE STAtF SECRETARY 

DUE: Date: Monday, September 20 

SUBJECT: 

Time: 3 P.M. 

Philip W. Buchen's Memo 
Special Message to Congress on 
"The Needs of the Federal Courts" 

ACTION REQUESTED: 

__ For Necessary Action ~For Your Recommendations 

__ Prepare Agenda and Brief __ Draft Reply 

X For Your Comments __ Draft Remarks 

REMARKS: 

If a roeeting is to take place it should take place 
early in the week - therefore - the reason for 
the quick turnaround. 

If you have any questions or i£ you anticipate a 
delay in submitting the required material, please 
tele~hone the Staff Secretary immediately. 

-

Jim Connor 
For the President 



THE WHITE HOUSE 

WASHINGTON 

Bob Linder -

At 5:15 on Saturday - Ken Lazarus 
brought this package down and asked 
that it be staffed for comments back 
3 P.M. today ---- they want the 

meeting early this week. I staffed 
it but felt you would want to review. 

Trudy Fry 
9/20/76 



THE WHITE HOUSE 

WASHINGTON 

September 18, 1976 

MEMORANDUM FOR THE PRESIDENT 

BUCHEN~ FROM: PHILIP W. 

SUBJECT: Special Message to Congress on 
"The Needs of The Federal Courts" 

This memorandum seeks your guidance with respect to: 
(i) whether you desire to send a message to Congress 
before the close of this session on the needs of the 
Federal courts; and (ii) your views on the matters to 
be covered in such message. 

OVERVIEW 

In your speech to the Sixth Circuit Judicial Conference 
on ·July 13, 1975, you called for an effort within your 
Administration to find ways to improve the Federal 
judicial system. As you recognized there, respect for 
law is inevitably diminished by the overburdened 
administration of justice in the Federal courts. In 
response to your initiative, the Department of Justice 
formed the Attorney General's Committee on the Revision 
of the Federal Judicial System, chaired by Solicitor 
General Bork. That Committee, subject to the review 
of the Attorney General and Counsel's Office, has 
drafted a special message to the Congress for your 
consideration. 

A working draft of a proposed message (at Tab A) points 
to the virtual explosion of Federal litigation in recent 
years. It identifies the major themes of the statement: 
(1) that the crisis of the Federal courts must be over
come not only for the sake of the courts alone, but 
because their crisis is also a crisis for litigants who 
seek justice, for claimants of human rights, for the 
rule of law, and thus is of concern to the nation; and 
(2) that our solutions to this problem must be vigorous 
enough to give the courts what they need but moderate 
enough to preserve their excellence. 

The message proposes a broad range of solutions to 
ensure that our courts are reasonably accessible to the 
American people at a price within reach, and that justice 
is dispensed evenly and decently within a reasonable 
time frame. It concentrates primarily on reducing the 
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jurisdiction of the Federal courts in selected areas. 
It also supports the creation of additional Federal 
judgeships, recommends certain efficiencies within 
the Federal judicial system and proposes new initiatives 
in the judicial selection process. Several of these 
proposals can be put in motion by Executive action. 
Necessary implementing legislation would be introduced 
early in the next session. See supporting Fact Sheet 
(at Tab B) . 

OPEN ISSUES 

The draft message raises a series of issues in three 
distinct areas with respect to which your guidance is 
required. These are treated herein as follows: 

Tab C -- Ensuring quality on the Federal bench. 
The Department of Justice and Counsel's 
Office recommend the creation of a 
Commission on the Judicial Selection 
Process. 

Tab D -- Reducing the Scope of Federal Jurisdiction. 
The Department of Justice and Counsel's 
Office recommend: (1) the eliminiation of 
most of the remaining areas of mandatory 
appellate jurisdiction of the Supreme 
Court; (2) a reduction in the scope of 
diversity jurisdiction; (3) a requirement 
that prisoners exhaust available state 
remedies prior to filing civil rights 
petitions attacking penal conditions; 
and (4) a requirement that collateral 
attacks on judgments of conviction be 
permitted only when the alleged constitu
tional defect affects the integrity of the 
truth-finding process and thus may be 
causing the punishment of an innocent 
person. 

Tab E -- Promoting judicial effectiveness. The 
Department of Justice and Counsel's 
Office recommend: (1) support for the 
creation of a small agency to plan for 
the future of the Federal court system 
[additionally, the Department supports 
the immediate appointment of a commission 
to serve as a forerunner of the planning 
agency]; (2) deferring for the present 
time a proposal to create a National Court 
of Appeals; and (3) general support for 
the concept of special administrative 
tribunals to hear routine regulatory 
matters currently heard by the District 
courts. 
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RECOMMENDATIONS 

(1) Although it may seem late in the session for this 
proposed message to go to Congress, the Attorney 
General and I think it is the best way to document 
and publicize your views on this important subject. 

Approve Disapprove 

(2) If you approve the idea of sending a message prior 
to the close of this session of Congress, it would 
be necessary to resolve the issues treated herein 
within the upcoming week. Accordingly, the Attorney 
General and I recommend a brief meeting to discuss 
the matter and to resolve the pending issues. 

Approve Disapprove 





TO THE CONGRESS OF THE UNITED STATES: 

This message to Congress concerns a serious threat 

to one of our priceless national assets: the federal 

court system. tihat makes the threat serious is that it 

imperils the ability of the courts to do justice of the 

quality that is the people's due. 

Our federal courts have served us so well for so 

long that we have come to take their excellence for granted. 

We can no longer afford to do so. The court system and 

the administration of justice in this nation need our atten

tion and our assistance. Law and respect for law are 

essential to a free and democratic society. A strong 

and independent federal judicial system is essential to 

maintaining the rule of law and respect for it. 

In this century, and more particularly in the last 

decade or two, the amount of litigation we have pressed 

upon our federal courts has skyrocketed. In the 15-year 

period between 1960 and 1975 alone, the number of cases filed 

in the federal district courts has nearly doubled, the number 

taken to the federal courts of appeals has quadrupled, and 

the number filed in the Supreme Court has doubled. Along 

with the sharp inflation in the volume of cases has come 

an increase in the complexity of a growing fraction of them. 

Despite this rising overload, we are asking the judges 

of the federal courts to perform their duties as well as 

their predecessors did with essentially the same structure 

and essentially the same tools. They are performing wonders 

in coping with the rising torrent of litigation, but we cannot 

expect that they will do so forever without our assistance. 

It is up to the Congress and the President to see that they 

receive it. 
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The central functions of the federal courts established 

under Article III of the Constitution of the United States 

are to protect the individual liberties and freedoms of every 

citizen of the nation, give definitive interpretations to 

federal laws, and to ensure the continuing vitality of 

democratic processes of government. These are functions 

indispensable to the welfare of this nation and no other 

institution of government can perform them as well as the 

federal courts. 

THE GROWING JUDICIAL WORKLOAD 

The federal courts now face a crisis of overload, a 

crisis so serious that it threatens the capacity of the 

federal system to function as it should. I stress that this 

is not a crisis for the courts alone. It is a crisis for 

litigants who seek justice, for claims of human rights, for 

the rule of law, and it is thereforeof great concern to the nation. 

Overloaded courts are not satisfactory from anyone's 

point of view. For litigants they mean long delays in obtain

ing a final decision and additional expense as procedures 

become more complex in the effort to handle the rush of 

business. We observe the paradox of courts working furiously 

and litigants waiting endlessly. Meanwhile, the quality of 

justice must necessarily suffer. Overloaded courts, concerned 

to deliver justice on time insofar as they can, 

begin to adjust their processes, sometimes in ways that 

threaten the integrity of law and of the decisional process. 

District courts have delegated more and more of their 

tasks to magistrates, who handled over one-quarter of a 

million matters in fiscal 1975 alone. Time for oral argument 

is steadily cut back and is now frequently so compressed in 

the courts of appeals that most of its enormous value is lost. 

Some courts of appeals have felt compelled to eli~inate oral 

arguments altogether in many classes of cases. Thirty percent 

or more of all cases are now decided by these courts without 

any opportunity for the litigant's counsel to present his case 

orally and to answer the court's questions. More disturbing 

still, the practice cf delivering written opinions is 
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declining. About a third of all courts of appeals' decisions 

are now delivered without opinion or explanation of the 

results. 

These are not technical matters of concern only to 

lawyers and judges. They are matters and processes that 

go to the heart of the rule of law. The American legal 

tradition has insisted upon practices such as oral argument 

and written opinions for very good reason. Judges, who must 

be independent and are properly not subject to any other 

discipline, are required by our tradition to confront the 

claims and the arguments of the litigants and to be seen by 

the public to be doing so. Our tradition requires that they 

explain their results and thereby demonstrate to the public 

that those results are supported by law and reason and are 

not merely the reflection of whim, caprice, or mere personal 

preference. Continued erosion of these practices could 

cause a corresponding erosion of the integrity of the law 

and of the public's confidence in the law. We cannot 

afford that. 

I have cited only a few of the most visible symptoms 

of the damage that is being done to our federal court 

system by having more and more cases thrust upon it. There 

are others. Courts are forced to add more clerks, more 

administrative personnel, to move cases faster and faster. 

They are losing time for conferences on cases, time for delib-

eration, time for the give and take and the hard thinking 

that are essential to mature judgment. We are, therefore, 

creating a workload that is changing the very nature of 

courts, threatening to convert them from deliberative 

institutions to processing institutions,from a judiciary 

to a bureaucracy. It is this development, dangerous 

to every citizen in our democracy, that must be arrested 

and reversed. And it must be done in ways that will not 

lower the quality of justice received by any citizen of this 

country. 
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our courts must be reasonably accessible to the 

American people at a price within reach. Justice must be 

dispensed evenly and decently within a reasonable time 

frame. In moving to ensure that these goals are met, we 

must employ methods which are vigorous enough to give 

the courts what they need but moderate enough to preserve 

their excellence. 

ADDITIONAL FEDERAL JUDGESHIPS 

One response to this crisis of overload could lie in 

the appointment of more federal judges. A bill creating more 

judgeships for our District Courts and Courts of Appeals 

(S. has been pending in Congress for approximateiy 

four years. Certainly this measure should be enacted as en 

immediate response to the present needs of our judicial 

system. 

An effective judiciary, as Justice Felix Franfurter 

once observed, is necessarily a small judiciary. That is so 

for several reasons. Large numbers dilute the attraction 

to first-rate men and women of a career on the federal 

bench. We must not create conditions that require us to 

settle for second best in the federal courts. 

Swelling the size of the federal judiciary indefinitely 

would damage collegiality, an essential element in the 

collectice evolution of sound legal principles, and diminish 

the possibility of personal interaction throughout the judiciary. 

These developments would be harmful to the quality of 

judicial decision. 

Excellerce on the Bench 

The quality of federal justice depends directly on 

the quality of federal judges. There are currently 596 

Article III judgeships in the various Federal court systems 

including the Supreme Court, the Circuit Courts of Appea~, 

the District Courts, the Court of Claims, the Court of 

Customs and Patent Appeals and the Customs Court. Although 
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the quality of the Federal bench is generally high and 

perceived to be high, few would deny that there is room 

for improvement on both the trial and appellate levels. 

We must therefore bend our efforts to assure the greatest 

excellen:::e in judicial appointments. 

No process of judicial selection can completely 

ensure the appointment of highly qualified judges. However, 

despite the fact that there are no magic formulas in the 

area of judicial selection, it is certainly appropriate 

to question whether the method of selection that currently 

exists moves in the direction of achieving optimum results. 

As a matter of law, Federal judges are appointed by the 

President, "by and with the advice and consent of the Senate." 

However, in point of fact there has developed over the years 

a system of judicial selection which has come to be known as 

"Senatorial courtesy." This term refers to a veiled selection 

process which is heavily political and grounded in outdated 

notions of Senatorial patronage. I question whether this 

system is consistent with the interests of the American 

public and the needs of the federal judicial system. A 

greater degree of public visibility would, I believe, 

enhance the process. 

In order to provide an independent working basis 

for a fundamental reassessment of the judicial appointment 

process, I am creating a Commission on the Judicial 

Appointment Process. This group will include representatives 

from all segments of the legal community and the public at 

large. Its mandate will call for recommendations on: (1) 

the standards to be utilized in the selection of candidates 

for judicial appointment; (2) the proper roles of the 

various individuals and institutions concerned with the 

selection of judicial candidates; and (3) procedures and 

structures to attract and retain highly qualified judicial 

personnel. 
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Thus, although it is clearly essential today that 

Congress increase the number of judges to cope with the rising 

tide of litigation, and that they be judges of high quality, 

such an approach does not promise a long-term solution. 

Indeed, continual increases in the size of the judiciary to 

cope with the continual increases in cases filed could 

eventually prove a calamitous answer to our problem. 

But over the long run, we need more than additional 

judgeships. We cannot go on expanding the size of the 

federal judiciary indefinitely. We must also reexamine the 

responsibilities with which our courts are charged to ensure 

that this precious and finite resource can continue to function 

in the best interests of all our citizens. 

REDUCING THE SCOPE OF FEDERAL JURISDICTION 

Another dimension of the solution to the problem 

of overload lies in reform of the jurisdiction of our 

federal courts. This has been done on several occasions 

in our history and I am convinced it is now necessary 

again and that the result will benefit everyone concerned. 

The adoption of my proposals should safeguard the 

central and crucial function of the federal judiciary 

under the Constitution and laws of the United States. 
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I will deal with the problems of the Supreme Court 

separately from those of the courts of appeals and district 

courts because the immediate causes and effects of its 

overload are different and the responses must differ. 

A. Supreme Court: Elimination of Mandatory Appellate 

Jurisdiction. 

The business of the Supreme Court, like that of the 

other federal courts, has expanded significantly in recent 

years. After growing steadily for three decades, the 

number of filings in the Supreme Court began to accelerate· 

ten years ago, increasing from 2,744 cases in the 1965 

Term to 4,186 in 1974. Fortunately, Congress has given 

the Court discretionary (or certiorari) jurisdiction over 

much of its docket, enabling the Court to keep nearly 

constant the number of cases (from 150 to 160) decided on 

the merits after oral argument. These are the cases that 

necessarily consume the bulk of the Justices' time. Never-

theless, the rapid growth in filings inevitably places 

additional burdens on the Justices and forces them to be 

increasingly selective about the petitions they accept. It 

is necessary to provide relief from those problems now 

before they threaten the capacity of the Court to consider 

thoughtfully the most important legal issues of our time. 

Despite the broad scope of its discretionary jurisdiction, 

the Supreme Court is needlessly burdened by appeals the 

Court has no power to decline. 

Since Congress several years ago provided much 

needed relief by drastically reducing direct appeals 

in Interstate Commerce Commission and antitrust cases, 

the large majority of cases argued in the Court on 

mandatory review have been appeals in cases required 

to be brought before three-judge district courts. 

During the 1974 Term, approximately 35 argued cases 

or one of every five 
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cases heard by the Court -- fell into this category. 

In recent years cases on direct appeal from three-judge 

district courts have made up between 20 and 25 percent 

of those given full review by the Supreme Court. That 

is a substantial burden by any standard. 

I recently signed into law a measure (S. 537, Pub. L. 

94- ____ ) to change the requirement for three-judge courts 

in cases in which the constitutionality of a Federal or 

state statute is in question;to clarify the composition of 

and procedures for convening three-judge courts; and to 

insure the right of states to intervene in cases where the 

constitutionality of state law is challenged. 

Besides clarifying the process, the new law will: 

-- eliminate the requirement for three-judge 
courts except in cases challenging the consti
tutionality of any statute apportioning 
Congressional or state legislative districts. 
A three-judge court would also be convened 
when required by an Act of Congress such as 
under certain provisions of the Voting Rights 
Act of 1965 and the Civil Rights Act of 1964. 

I hope this measure will provide much-needed relief 

to the overcrowded docket of the Supreme Court. But 

more remains to be done. 

With two exceptions, Congress should also act 

promptly to eliminate the remaining sections of the United 

States Code providing for three-judge courts and mandatory 

direct review in the Supreme Court as well as those 

requiring review of appeals from state courts and 

subordinate federal courts. The two exceptions are cases 

arising under Title VII of the Civil Rights Act and cases 

arising under the Voting Rights Act. The special history and 

nature of those cases justifies retention of these special 

procedures. Otherwise, there is no basis for a conclusive 

presumption that issues raised on appeal are more important 

than issues raised on certiorari. We trust the Supreme 

Court to decide important issues; 

we should trust it to decide which cases a~e most in ~ced 

of review. 
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B. The District Courts and Courts of Appeals 

A. 

In order to provide essential relief to the lower 

federal courts, I propose that (1) the scope of diversity 

jurisdiction be reduced; (2) state prisoners must exhaust 

their state remedies before starting a federal suit to 

attack prison conditions; and (3) collateral attacks on 

judgments of conviction (habeas corpus petitions) be limited 

to those involving alleged constitutional defects which 

affect the integrity of the truth-finding process and thus 

may be causing the punishment of an innocent person. 

1. Reduction of Diversity Jurisdiction 

The vast majority of lawsuits in this country are 

based on claims under state law.When the litigants 

are residents of the same state, these cases are 

decided in state tribunals, and no one objects to that. 

However, when the litigants are citizens of different 

states, such suits have long been allowed to enter the 

federal courts, even though they involve only questions 

of state law. These diversity cases account for a 

large part of the federal district courts' caseload. 

More than 30,000 diversity cases were filed in the 

district courts during fiscal 1975, constituting almost 

one-fifth of the total filings. During the same year, 

diversity cases accounted for more than 25 percent of 

all jury trials and a remarkable 68 percent of all 

civil jury trials. Appeals from diversity cases 

constitute slightly more than 10 percent of the filings in 

the courts of appeals. 

[The burden that diversity jurisdiction currently 

imposes on the federal courts can no longer be justified. 

In particular, there is no reason to allow persons and 

corporations to bring diversity suits in federal district 

court within the state in which they reside. The 

historic argument for diversity jurisdiction -- the 

potential bias of state courts or legislatures against 

persons from other states -- does not apply to persons 
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and corporations engaged in litigation in their home 

state, and admission to federal court should only be 

granted at the request of the out-of-state party. 

This measure will lessen the burden of diversity 

jurisdiction on the federal courts, while giving 

state courts additional authority over matters of 

state law.] 

[The burden that diversity jurisdiction currently 

imposes on the federal courts cannot be justified. 

B. At present two significant reductions in diversity 

jurisdiction should be enacted. First, I propose that 

corporatio~ who have been incorporated in, or have a principal 

place of business in, a particular state no longer be per

mitted to file diversity suits in federal court within that 

state but be left to pursue their remedies in state 

courts. The historic justification for diversity juris

diction -- the potential bias of state courts or legis-

latures against persons from other states does not 

apply to such corporations, and admission to federal 

court should only be granted at the request of a truly 

out-of-state party. Second, I propose that automobile 

tort cases (and suits on insurance policies) be left 

to state courts. These cases present no federal 

issues and yet comprise a significant part of the 

district courts' civil caseload.] 

These changes should permit federal judges to 

give greater attention to tasks only federal courts can 

handle or tasks to which they bring special expertise. 
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2. Require Exhaustion of s~ate Remedies in Orjsoner 
Civil Rights Act Cases 

The consideration of prisoner cases now 

constitutes a significant part of the district 

courts' job. In fiscal 1975, prisoners filed 

19,307 petitions, approximately 16 percent of the 

new civil filings or 12 percent of the total 

filings. Of these, 11,215 were habeas corpus 

petitions or motions to vacate sentence. The 

remainder consisted primarily of civil rights actions, 
normally attacking prison conditions. 

Most civil rights actions of this type are 

filed by state prisoners. While less than 500 

federal prisoners filed civil rights suits in 

fiscal 1975, more than 6,000 state prisoners did so. 

That number is triple the number filed five years 

ago and 27 times the number filed in 1966. Only 

a small percentage go as far as an actual trial, 

but the burden on the federal courts from these 

cases is significant and it appears to be growing. 

H.R. 12008, introduced on February 19, 1976, 

authorizes the Attorney General of the United States 

to institute suits on behalf of state prisoners, 

after notice to prison officials, and to intervene in 

suits brought by private parties upon a certification 

by the Attorney General "that the case is of general 

public importance." The bill also provides that 

"L-E.7elief shall not be granted" in individual actions 

under 42 U.S.C. 1983 "unless it appears that the 

individual has exhausted such plain, speedy, and 

efficient State administrative remedy as is available." 
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An exception is made when "circumstances 

[rende£7 such administrative remedy in

effective to protect his rights." 

I have already expressed support for 

H.R. 12008. When prisoner complaints are basec 

on allegations of system-wide problems, repre

sentation by the Attorney General should correct 

the situation. Exhaustion of state administrative 

remedies would eliminate from the federal courts 

at least those cases decided favorably to the 

prisoner. Unsuccessful litigants might continue 

to press their claims in federal court, but 

the court should then have the benefit of a more 

complete record and more focused issues. The 

bill will also encourage the states to develop 

more responsive grievance procedures. It is the 

responsibility of the states to provide adequate 

penal facilities and treatment for state prisoners 

and the administrative process is, at least in the 

initial stages, far better suited than a federal 

court to handle typical prisoner complaints. 

Indeed, new procedures instituted by the Federal 

Bureau of Prisons seem to be supplying a useful 

grievance mechanism for federal prisoners and 

reducing the number of federal suits. 

3. Limit Collateral Attacks on Judgments of Conviction 

In fiscal 1975, more than 11,000 habeas corpus 

petitions were filed in the 

federal district courts by prisoners seeking to have 

their state or federal convictions overturned. These 

collateral attacks begin when the criminal process 

should be at an end. After trial, conviction, 

sentencing, appeal and denial of review by the Supreme 

Court, the need for generally allowing still further 
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rounds of litigation simply cannot be justified 

in light of the very meager benefits and of the 

strain this puts on the already overburdened 

federal courts and the damage it causes to our 

system of criminal justice. 

Under existing practice, the filing of 

collateral attacks on convictions has become so 

commonplace that it is now a routine part of 

prison life. The state or federal prisoner, 

instead of taking the first step toward rehabili

tation by accepting his punishment as justly 

imposed, spends his time devising legal arguments 

that have little, if anything, to do with his guilt 

or innocence. All of us, of course, want to guard 

against the imprisonment of the innocent but as the 

system has operated the occasional meritorious 

petition by an innocent prisoner is likely to be 

buried in a landslide of worthless petitions seeking 

to relitigate issues unrelated to the question of 

guilt or innocence. 

What is sorely needed is legislation providing 

that, with few exceptions, collateral attacks on state 

criminal convictions will be permitted in Federal courts 

only when the alleged constitutional defect may affect 

the integrity of the truth-finding process and thus be 

causing the punishment of an innocent person. For 

example, a claim that a 
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particular search and seizure violated the 

Fourth Amendment is not such a constitutional 

defect, and the Supreme Court has recently cut 

back the opportunity for state prisoners to 

relitigate such claims in federal court. 

This recommendation that I make today 

follows a path mapped out by some of the country's 

most distinguished jurists, including the late 

Supreme Court Justice Hugo Black and Judge Henry 

J. Friendly. Such legislation would reduce the 

number of petitions seeking post-conviction 

relief and would at the same time focus judicial 

attention where it is most crucial, thus 

eliminating the needle-in-the-haystack problem 

that now exists. Just as important, it would 

restore finality to criminal convictions, which 

we must have if the guilty are to realize that 

punishment will be sure. 

PROMOTING JUDICIAL EFFECTIVENESS 

We must strive to ensure that the nation receives 

maximum efficiency from its judicial resources. In this 

regard, I propose a review of programs to strengthen the 

continuing educational programs for FenP.ral court 

personnel and the development of a strong planning capability 

within our judicial system. Within the context of a program 

to explore the future needs of our Federal courts, we should 

continue to probe the utility of various proposals on court 

reorganization. 

A. Continuing Educational Requirements. 

The Federal Judicial Center. the Judicial Conference 

of the United States, the Law Enforcement Assi~tance 

Administration, the k~erican Rar Associati0n, the 

American Judicature Society and the Institute for Judicial 
Administration and 
other public and private organizations have made notable 

contributions in the development of programs to ensure 

that the continuing educational and training requirements 
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of the judicial branch are met. These programs 

have covered substantive and procedural law as 

well as court administration and management. 

The utilization of innovative technology 

and advanced management techniques is essential 

to the prompt resolution of disputes before our 

courts. Study institutes and advanced instruction 

for court personnel increase both the quality and 

s~eed of delivery of justice in the United States. 

Under the inspiration and guidance of the late 

Chief Justice Warren and Chief Justice Burger, the 

wholesome trend toward continuing education for judges 

and other court personnel has accelerated. I trust 

that this trend will continue. 

B. A Planning Capability For The Federal Court System. 

The experience of recent decades teaches that the 

work of the federal courts will continue to change 

rapidly and substantially, as in the past. If we are 

to act responsibly in meeting the new problems that 

will arise, we must alter our approach from a fire

fighting and crisis-managing strategy to a strategy 

of anticipation, one that will develop suitable 

remedies before the difficulties confronting the courts 

reach an advanced stage. We could then pursue consistent 

and constant policies and programs. 

To satisfy the immense demands on them, the federal 

courts need the very best structure and the most effective 

procedures the nation can provide. They need a capacity 

to respond in a flexible manner as soon as trends in the 

volume and nature of the courts' work can be identified. 

To accomplish these crucial tasks, the courts will need 

a permanent agency that has the responsibility•for making 

proposals to the Congress and to the Judicial Conference 

of the United States, to plan ahead and design responses 

before the problems reach critical dimensions. 
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The concept of creating a planning capability for 

the third branch of government is by no means novel. 

Six years ago the Chief Justice of the United States 

urged consideration of the idea of creating a Judiciary 

Council of six members, comprised of two appointees of 

each of the three branches of Government. The Council 

would report to the Congress, the President and the 

Judicial Conference on the wide spectrum of developments 

that affect the work of the federal courts. 

A slightly different version of the proposal was 

advanced in 1975 by the Commission on Revision of the 

Federal Court Appellate System, headed by Senator Roman L. 

Hruska, which supported creating a standing body to study 

and make recommendations regarding the problems of the 

federal courts. 

The planning capability can be placed in the hands 

of an agency designed on any of a variety of models. 

The mechanism, whatever its form, will be responsible 

for projecting trends, foreseeing needs and proposing 

remedial measures for consideration by the profession, 

the administration, the Congress and judicial groups. 

Among the kinds of problems the agency will consider 

are those relating to the nature of the business going 

into the federal courts; the need, if any, to enlarge 

the federal courts; capacity to settle the national law; 

the structure and interrelationship of the courts in 

the system; and the factors that affect our ability to 

recruit the ablest judges to the federal bench. 

Other significant court-related problems that 

arise from time to time will also fall within the 

responsibility of the agency. The criterion will be 

whether the matter is one that involves deficiencies 

and possible improvements in the functioning of the 

federal judicial system. 
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The need has been amply demonstrated for the 

federal courts to develop an office for planning and 

programs of the kind other branches of government find 

indispensable. The role of systematically auditing the 

functions of the federal courts should not be performed 

casually, sporadically or haphazardly. It must be an 
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ongoing effort that permits the members of a 

permanent panel to develop deep, expert knowledge 

and a sure feel for what the courts need today and 

are likely to need tomorrow. The judicial planning 

agency could draw on work done by Committees on 

the Judiciary of both Houses, the Federal Judicial 

Center, the Judicial Conference of the United States, 

the Department of Justice and private groups. 

This is not now 

being done in any coordinated or coherent way. It 

is imperative that it be done through a responsible 

agency so that we can discontinue the practice of 

reacting instead of anticipating, a practice that 

obviously cannot provide timely or effective help 

for the great and changing needs of the federal courts. 

I shall submit legislation carrying forward 

this proposal early in the next session of Congress. 

C. Court Reorganization. Two proposals for 

reorganizing portions of our total judicial system 

merit discussion here. 

1. National Court of Appeals. The relief 

described in this message should make it 

unnecessary, at least for the present time, to 

create a new National Court of Appeals. The 

Commission on Revision of the Federal Court 

Appellate System, after a thorough and 

thought-provoking study, has recommended 

that such a court be placed between the 

present Circuit Courts of Appeals and the 

Supreme Court. 

Before we create a new national court 

with power and prestige exceeded only by the 

Supreme Court itself, we must be able to 

say that we are taking this momentous 
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step because other remedial measures have been 

found wanting and because the gains clearly offset 

the costs. The subject may warrant further study 

after the other proposals in this message have 

been implemented; until then, consideration of the 

National Court of Appeals proposal should be referred 

to the judicial planning agency I propose to create. 

2. New Tribunals 

We need new federal tribunals to make juqtice 

prompt and affordable for average persons with claims 

based on federal laws. Perhaps the proposal with the 

most significance for the future of our federal court 

system is that we create new tribunals to shoulder 

the enormous and growing burden of deciding the 

mass of uncomplicated, repetitious factual issues 

generated by federal regulatory and other agency

administered programs, ~' welfare claims. 

Few changes in our government during the past 

50 years have been so remarkable as the growth of 

federal welfare and regulatory programs. Federal legislation 

now addresses our most basic needs. 
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Special federal programs provide 

assistance for the poor, the jobless, the disabled, 

and other needy citizens. These crucial matters deserve 

special attention. Yet this vast network of federal law 

has been entrusted, in large part, to a judicial system 

little changed in structure since 1891. Review of 

agency action, and lawsuits arising directly under 

federal statutes, now constitute as much as one-fifth 

of the business of the federal courts and litigation under 

new legislation could make the effect even more substan-

tive. For example, the Mine Safety Act potentially could 

generate more than 20,000 full jury trials each year 

in the District Courts, a burden that would overwhelm 

the courts and defeat the very rights that the new 

legislative programs are designed to extend. 

I am hopeful that this process of adding new 
unnecessary 

federal programs that create/masses of cases will end. 

However, regardless of one's view of this trend and the 

consequent steady accretion of power in the hands of the 

federal government, we should at a minimum take care 

that we do not swamp the federal courts and with them 

the needs of the litigants. It can only be disheartening 

for a litigant whose claim requires no more than a 

thoughtful and disinterested factfinder to be placed on 

a lengthy docket of civil and criminal ca~As, 

all competing for the limited time of a District Court judge. 

Serious thought should now be given to the 

creation of a new system of tribunals that can handle 

the 20,000 or so routine claims under many federal 

welfare and regulatory programs as well as the 

Article III courts and with greater speed and lower 

cost to litigants. The shifting of these cases to 

the new tribunals could also preserve the capacity 

of the Article III courts to respond, as they have 

throughout our history to the claims of human 

freedom and dignity. 
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Specialized courts and boards already play an 

important role in our governmental system. The Tax 

Court, for example, has provided a useful alternative 

to suits in federal District Courts. The Armed Services 

Board of Contract Appeals and other similar boards 

resolve the great majority of contract disputes involving 

the government. The Board of Immigration Appeals provides 

valuable service in the specialized matters within its 

jurisdiction. Administrative tribunals have long been 

used in countries abroad, with excellent results. 

This proposal holds the potential for providing prompt, 

affordable justice for the average person and at the same 

time avoiding a crushing burden on the federal 

courts. It is essential that litigation under future 

federal programs be directed to the tribunal in which 

it can be handled most effectively. For too long, 

Congress has ignored the effect of new federal programs 

on our overworked judicial system. 

This proposal is simple in concept and may prove 

to be necessary. However, implementing it will require 

developing the specifics and testing them carefully 

before they are put into effect. For that reason, I 

propose that the concept be referred to the planning 

agency for the judicial system that I have proposed. As 

it monitors the impact of the other measures I have 

proposed in this message, the agency will have in view 

the possibility of creating new tribunals . 

• 
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Conclusion 

In speaking about improving the Federal courts, 

we are considering how we can make a great institution 

greater. The plain answer is to give the courts the 

capacity to do the vital work the country expects of 

them. This work has been expanding dramatically in 

quantity during the last 30 to 40 years, and it has also 

been changing drastically in quality. Both increases --

in volume and in the complexity of the cases -- have come 

about because of new Federal statutes and programs that 

affect broad areas of people's lives, and new court decisions 

that announce additional legal rights or duties. 

I have in the past called attention to the fact that 

we are turning too often to our Federal courts for solutions 

to conflicts that should be resolved by other agencies of 

government or the private sector. It is becoming increasingly 

important for the Congress to consider in some detail the 

potential judicial impact of new legislation and to minimize 

the occasions for resort to a full-blown adjudicatory process. 

The boom in the business of the nation's courts is in 

one sense, however, very good and very reassuring. It shows 

that we as a people believe in the rule of law and trust our 

courts to give us justice under law. It also shows that in 

the 200th years of the country's life we are still devoted 

to the Constitution's basic concept that the judicial branch 

is an equal partner in our government. 

But the Federal courts are now in trouble and urgently 

need help. They cannot continue to meet the obligations 

that society has thrust upon them without improving their 

resources. The crisis of volume has exposed many unmet needs 

in the Federal court system. 

Basically, the American people expect that the courts 

will be reasonably accessible to them if they have claims 

they want judged. They also expect that the courts will not 
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be so costly they price justice out of reach. And they 

expect, too, that the courts will not be so slow that justice 

will come too late to do any good. People also have a 

right to expect that when they go into the Federal courts, 

whether as litigant, witness or juror, they will be treated 

with decency and dignity. In short, they are entitled to 

believe that the courts will be humane as well as honest and 

upright. 

To ensure that the Federal court system continues to 

meet these legitimate expectations, I urge adoption of the 

recommendations I have made. I am confident that they are 

necessary and will immeasurably strengthen our system of 

justice. 

Gerald R. Ford 

* * * * 
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SPECIAL MESSAGE TO THE CONGRESS ON 
"THE NEEDS OF THE FEDERAL COURTS" 

The President today forwarded to the Congress a Special Message 
on "The Needs of The Federal Courts". Pointing to an 
"explosion" in Federal litigation, he called for substantial 
reductions in the scope of Federal jurisdiction. Also included 
in the message are a series of proposals intended to promote 
maximum judicial effectiveness and provision for a basic reassess
ment of the judicial appointment process. 

BACKGROUND 

In a speech before the Sixth Circuit Judicial Conference on 
July 13, 1975, the President called for a comprehensive review 
of the needs of the Federal judicial system. 

In response to the President's directive, the Department of 
Justice formed the Attorney General's Committee on the Revision 
of the Federal Judicial system which was chaired by Solicitor 
General Robert Bork. The studies conducted by this Committee 
provided the analytical base for the President's message. 

GROWING JUDICIAL WORKLOAD 

In recent years, there has developed a crisis of overload within 
the Federal judicial system. 

A. In the 15-year period between 1960 and 1975 
alone, the number of cases filed in the 
Federal district courts has nearly doubled, 
the number taken to the Federal courts of 
appeal has quadrupled, and the number filed 
in the Supreme Court has doubled. 

B. This increase in litigation has led to certain 
adjustments in judicial process including 
the delegation of tasks to magistrates, a 
cut back or elimination of time allotted for 
oral arguments, a declining number of written 
opinions, etc. 

C. The problems arising from this enormous 
increase in workload are not mere technical 
matters of concern only to lawyers and judges. 
They involve processes that go to the heart 
of the rule of law. 

PROPOSED SOLUTIONS 

The Message proposes a comprehensive package of solutions to 
the growing needs of the Federal courts. 

A. Judqeships. A modest increase in the size of the 
Federal JUdiciary is recognized as a neces£ary 
immediate response to the problem. 7herefore, the 
President supports enactment of pending legislative 
proposals to ~reate additional Federal judgeships. 
Over the long run, however, we cannot go on expanding 
the size of the judiciary indefinitely. 

more 
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B. Judicial Excellence. The President will create a 
Commission on the Judicial Appointment Process 
which would conduct a fundamental reassessment 
of the current system governing judicial selections, 
loosely referred to as "Senatorial c-ourtesy", and 
recommend (1) standards to be utilized in the 
selection of candidates for judicial appointment; 
(2) the proper roles of the various individuals 
and institutions concerned with the selection 
of judicial candidates; and (3) procedures and 
structures to attract and retain the best qualified 
judicial personnel. 

C. Reducing the scope of Federal jurisdiction. Four 
legislative proposals are advanced to reduce the 
numbers of cases coming before the courts. These 
call for: 

1. the elimination of most of the remaining 
areas of mandatory appellate jurisdic
tion of the Supreme Court; 

2. the reduction of diversity jurisdiction; 

3. a requirement that prisoners exhaust 
available state remedies prior to filing 
civil rights petitions attacking penal 
conditions; and 

4. a requirement that federal collateral 
attacks on judgments of conviction be 
based on alleged constitutional defects 
that affect the integrity of the truth
finding process and thus may be causing 
the punishment of an innocent person. 

D. Promoting judicial effectiveness. Three principal 
points are made regarding the effective use of 
judicial resources: 

TIMING 

1. The President recommends leoislation to 
create a small aqencv to ol~n for the future 
of the Federal court system. 

2. Support is given to the necessity for 
increased educational and training 
requirements for court personnel. 

3. Until such time as the relief prescribed 
in the Message is given an opportunity 
to work, we should postpone active con
sideration of proposals to create a 
National Court of Appeals. 

4. The President generally supports the concept 
of special administrative tribunals to hear 
routine regulatory matters currently heard 
by the District courts. 

The legislative proposals which are made will be 
forwarded to the Congress in January, 1977. 





Ensuring Quality on the Federal Bench 

A recommendation is advanced to support the creation 
of a Commission on the Judicial Selection Process. 

A. Background. As you know, there are 596 Article 
III judgeships in the various Federal court 
systems including the Supreme Court, the Circuit 
Courts of Appeal, the District Courts, the Court 
of Claims, the Court of Customs and Patent Appeals 
and the Customs Court. Although the quality of 
the Federal bench is generally high and perceived 
to be, few would deny that there are inadequate 
judges at both the district and appellate levels. 
It is possible that some modifications of the 
current selection system could reduce the number 
of inadequate appointments. 

There is no clearly developed pattern for the 
selection of nominees to the Supreme Court or to 
the various specialty courts. There are, however, 
fairly well settled procedures, with which you 
are familiar, governing the selection of nominees 
to the District Courts and the Circuit Courts of 
Appeal (497 of the total 596). We are here 
concerned only with the selection of those judges. 
The system is heavily political and grounded in 
senatorial patronage. It has come to be known 
as one of "Senatorial courtesy". 

B. Discussion. Although there is no accepted 
definit1on of what is a "good" or a "bad" judge, 
it is clear that the quality of the Federal bench 
could be improved. 

Three issues should be central to an analysis of 
available systems of judicial selection and 
appointment: 

First, what standards can be utilized in the 
selection of candidates for judicial appointment. 

Second, what are the proper roles of the various 
individuals and institutions concerned with the 
selection of judicial candidates. 

Third, what procedures and struct-.nres can be 
utiliz~d to attract ~nd ref~i~ qualifi~d judicial 
personnel? 
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The basic quality controls which currently 
govern the selection of judicial candidates 
are set forth in an exchange of letters 
between the Attorney General and the ABA in 
1969. As implemented, the ABA standards may 
be summarized as follows: 

(a) 15 years as a member of the bar; 

(b) substantial litigation experience 
for district court appointments; 

(c) less than 60 years of age (64 if 
found to be well qualified or ex
tEemely well qualified); 

(d) political activity or office is 
neither an obstacle to appointment 
nor a substitute for experience 
in the actual practice of law; 

(e) adequate ability, judiciousness 
and reputation. 

Although it is, of course, impossible to create 
empirical criteria for the selection of judicial 
candidates, the standards set forth above should 
be reevaluated with a view toward a broad range 
of issues including: 

(a) Age. By virtue of the 15-year practice 
requirement and the general prohibition 
on the selection of candiates over a 
given age, the current standards allow 
for the consideration of only those 
lawyers between the ages of 40 and 60. 
Perhaps this range should be widened, 
e.g., to cover lawyers between the ages 
of 35 and 65. 

(b) Litigation experience. The current 
standards require litigation experience 
in the case of appointees to either the 
circuit or district courts. In 
"exceptional" cases, candidates for 
the circuit courts may be approved 
without trial experience. Candidates 
for the district courts are required 
to have "substantial'' litigation 
experience. First, one might question 
the need for substantial litigation 
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experience on the part of circuit 
court candidates -- if law schools 
provide any practical experience, 
it is certainly most relevant to the 
work of an appellate judge. Secondly, 
one would prefer a focus on the 
qualitative, rather than quantitative, 
aspects of trial experience -- routine 
trial matters, e.g., automobile 
insurance cases, provide little in 
the way of judicial perspective while 
many pro bono cases provide experience 
that is truly relevant. 

(c) Academic requirements. The current 
standards make no reference to the 
academic background of candidates. 
Shouldn't law school performance 
and scholarly pursuits be relevant 
to the selection process? 

(d) Elected officials/academicians. The 
current standards provide that 
" ... political activity or office 
is neither an obstacle to appointment 
nor a substitute for experience in 
the actual practice of law". Thus, 
the term of a Congressman or a Senator 
is deemed totally inapposite to his 
qualifications for judicial appointment. 
What distorted logic compels this 
result? Given the nature of Federal 
litigation, such service can often be 
relevant, especially in instances 
where the experience includes some 
background in judiciary matters. 
Similarly, the standards make no 
reference to the desirability of legal 
teaching experience and the partial 
utilization of such experience in lieu 
of the more traditional practice of law. 

(e) Political affiliation. Appointments 
to the Federal courts have traditionally 
been partisan in nature. Recent history 
may be summarized as follows: 

Roosevelt 97% Democratic 
Truman 92% Democratic 
Eisenhower 95% Republican 
Kennedy 89% Democratic 
Johnson 95% Democratic 
Nixon 92% Republican 
Ford 77% Republican 
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It should be noted that when political 
affiliation is an important factor 
in appointments to the Federal judiciary, 
state judges· who have withdrawn from 
political activities during their 
judicial tenure are rarely considered 
for such appointments. More impor
tantly, many qualified persons are 
precluded from serving on the Federal 
judiciary simply because their own 
party was not in control of the 
Presidency during their promising years. 

The partisan nature of judicial 
appointments also fosters the notion 
of "Senatorial courtesy" and thus 
reduces Executive control over the 
selection process. Finally, the current 
system oftentimes is contrary to the 
ongoing needs of the Federal courts 
relative to the creation of necessary 
additional judgeships. 

(f) Minority representation. Currently 
there are only about 20 blacks and 10 
women serving in a total of 494 circuit 
and district court judgeships around 
the country. The question arises 
whether an effort should be made to 
increase thepercentage of minority 
representation on the Federal bench. 

(g) Rating system. There would appear to 
be no purpose served by the use of 
the four-level ABA rating system. 
Perhaps it would be preferable to 
implement a simple "qualified" or 
"not qualified" rating scheme. 

Apart from any standards which may be adopted 
relative to the judicial selection process, the 
more basic question involves the appropriate 
roles of Members of Congress, the Department of 
Justice, the White House and other institutions 
in the application of such standards and the 
ultimate selection of candidates for judicial 
appointment. 

Judges, of course, are de jure Presidential 
appointees. However, they are de facto 
the appointees of Senators, other political 
officials or the Department of Justice. 
The ABA, by virtue of its veto rights, is also 
a party to the selection process. For all 
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practical purposes, the Presidency serves 
only a ministerial function in judicial 
selections. 

If the President's appointment power in 
this area is to be revitalized, the roles 
of Senators and other political officials, 
the Department of Justice and the ABA will 
have to be brought within proper perspective. 
Consideration should be given to the 
following: 

(a) Senatorial courtesy. The roles 
of Senators and other political 
officials could be limited to a 
substantial extent by requiring 
the establishment of formal 
Federal judicial selection 
panels in every state. 

It should be noted that some 
Senators (e.g., Percy and 
Buckley) have already formed 
local .committees, formal and 
informal, within their states 
to select a slate of candidates 
from which the Senator selects 
his choice. However, the quality 
of existing judicial selection 
panels has been very uneven. 
These existing shortcomings 
might be improved by requiring: 
(1) only one panel per state; 
(2) bipartisan appointments to 
the panels; and (3) consultation 
with the Department of Jus~ice. 

(b) Justice's role. The Department 
of Justice should maintain the 
lead responsibility within the 
Administration on judicial appoint
ments. However, such responsibility 
should not contemplate a usurpation 
of Presidential power. 

Despite the seemingly perverse 
blend of politics and professionalism 
inherent in the judicial selection 
process, the exercise of ultimate 
judgment in this area is conferred 
by the Constitution upon the 
President. Moreover, contrary to 
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fact, the public no doubt per
ceives that this is currently 
a viable Presidential power. 
Ideally, the relationship between 
the Department and the White 
House in this area should be 
characterized by a healthy spirit 
of joint effort. 

(c) The ABA veto. Three alternatives 
might be considered with respect 
to the proper role of the ABA 
in the selection of judicial 
candidates. First, with necessary 
changes to current standards and 
perhaps some changes in the compo
sition of the review committee, 
the ABA veto could be continued in 
force. Secondly, its role could 
be diminished by the substitution 
of an "advisory" authority and/or 
the power diffused by also allowing 
other organized bars, e.g., the 
National Bar Association, Federal 
Bar Association, to comment on 
prospective candidates. Finally, 
the President could choose to create 
an advisory board or commission to 
evaluate potential judicial candidates 
in place of the ABA. 

A number of political considerations should be 
brought to bear upon this matter including: 

(a) Public perception. In the context of 
a "Special Message on the Needs of 
the Federal Courts", any serious 
attempt to reform the current process 
of judicial selection and appointment 
should meet with favorable public 
reaction. Obviously, care must be 
taken to avoid allegations by the 
ABA, Members of Congress, or other 
dissatisfied participants in the 
current process, to the effect that 
the Administration is attempting to 
further "politicize'' the selection 
of judges. 

(b) Senate Judiciary Committee. The 
committee serves as the principal 
guardian of "Senatorial courtesy". 
It might be possible to make certain 
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inroads on Senator prerogatives 
with the current membership if, 
at the same time, the role of 
the ABA is diminished and the 
standards for selection are 
modified to recognize the rele
vance of certain types of elective 
office to judicial qualifications. 

With the announced or anticipated 
retirements of many senior members, 
it is anticipated that Senator 
Kennedy will be chairman and 
Senator Mathias will be the ranking 
Republican after the '78 elections. 
As the committee assumes a very 
liberal bent, possibilities for 
reform in this area will increase 
greatly. 

(c) ABA. In reevaluating current 
procedures, it will be difficult 
but necessary to convince officials 
of the ABA that our motives are 
salutary. 

C. Recommendation. In order to provide an independent 
working basis for a fundamental reassessment of the 
judicial appointment process and to expose this system 
to public scrutiny, the Attorney General and I recommend 
the creation of a Commission on the Judicial Appointment 
Process. This group would include representatives 
from all segments of the legal community and the public 
at large. It would be charged with the responsibility 
for making recommendations on: (1) the standards to 
be utilized in the selection of candidates for 
judicial appointment; (2) the proper roles of the 
various individuals and institutions concerned with 
the selection of judicial candidates;and (3) procedures and 
structures to attract and retain qualified judicial personnel 
This Commission could be established for a period of 
one year without the necessity of authorizing legislation. 

Approve Disapprove 
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Reducing the Scope of Federal Jurisdiction 

Four separate proposals to reduce the jurisdiction 
of the Federal courts are recommended. 

1 .. Elimination of the remaining areas of mandatory 
review jurisdiction of the Supreme Court. 

A. Background. The business of the Supreme Court, 
like ~~at of other federal courts, has expanded 
significantly in recent years. After growing 
steadily for three decades, the number of. 
filings in the Supreme Court began to accelerate 
ten years ago, increasing from 2,744 cases in 
the l965 Term to 4,186 in 1974. Fortunately, 
Congress has given the Court discretionary (or 
certiorari) jurisdiction over much of its docket, 
enabling the Court to keep nearly constant the 
number of cases (from 150 to 160) decided on 
the merits after oral argument. These are the 
cases ~~at necessarily consume the bulk of the 
Justices·' time. Nevertheless, the rapid 
growth in filings inevitably places additional 
burdens on the Justices and forces them to be 
increasingly selective about the petitions 
they accept. 

B. Discussion. It is necessary to provide relief 
from these problems now before they threaten 
the capacity of the Court to consider thought
fully the most important legal issues of our 
time. 

Despite the broad scope of its discretionary 
jurisdiction, the Supreme Court is needlessly 
-burdened by appeals the Court has no power to 
decline. These appeals frequently require the 
Court to expend energy and scarce time in deci
ding insignificant cases. Congress has provided 
much-needed relief by drastically reducing direct 
appeals in Interstate Commerce Commission and 
antitrust cases, while giving the Supreme Court 
power to refer such cases to the Courts of 
Appeals, and by abolishing direct appeals in 
criminal cases. 
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Recently, you signed into law legislation 
which eliminated most of the mandatory 
review jurisdiction of the Supreme Court 
with respect to Three-Judge Court proceedings. 
This should eliminate the bulk of the 
mandatory review burden of the Court (approxi
mately one of every five cases heard by the 
Court) but more can be done. 

Mandatory Supreme Court review of appeals from 
the state courts and the subordinate federal 
courts should also be abolished. This was the 
conclusion of the Federal Judicial Center's 
Study Group on the Caseload of the Supreme 
Court four years ago. While these cases account 
only for a small percentage of the Supreme Court's 
business, there is no reason why they should be 
subject to special treatment. Moreover, the 
Supreme Court is still required to hear direct 
appeals from three-judge courts convened under 
special statutes (Title VII of the Civil Rights 
Act, the Voting Rights Act, the Regional 
Railway Reorganization Act, and the Presidential 
Election Campaign Fund Act). Although elimination 
of all three-judge courts would increase judicial 
efficiency and permit the Supreme Court discre
tionary control over its entire docket, retaining 
the three-judge court mechanism only in those 
cases brought under the Civil Rights Act and 
Voting Rights Act will demonstrate a concern for 
those important rights without needlessly 
burdening the federal court system. 

C. Recommendation. The Attorney General and I 
recommend retention of the three-judge court 
provisions in the Civil Rights and Voting Rights 
Acts and elimination of the remaining areas of 
mandatory review jurisdiction of the Supreme Court. 

Approve Disapprove 

2. The reduction or abolition of diversity jurisdiction. 

A. Background. A large portion of the business of 
the federal district courts stems from diversity 
jurisdiction which requires federal courts to 
decide questions of state law solely because the 
litigants are citizens of different states. (This 
business is not allocated on the basis of subject 
matter; when the litigants are residents of the 
same state, which is true in the vast majority of 
cases, state courts decide their state law claims.) 
More than 30,000 diversity cases were filed in the 
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district courts durinq Fiscal 1975, constitutinq almost 
one-fifth of the total filings. During the 
same year, diversity cases accounted for a 

remarkable 68 percent of all civil jury trials. 
Appeals from diversity cases constitute slightly 
more than 10 percent of the filings in the 
courts of appeals, 

B. Discussion. This jurisdiction can be eliminated 
~n whole or in part. Federal judges have no 
special expertise in such matters, and the effort 
diverts them from tasks only federal courts can 
handle or tasks they can handle significantly 
better than the state courts. Federal courts 
are particularly disadvan~aged when decision is 
required on a point of state law not yet settled 
by the state courts. The possibilities both of 
error and of friction between state and federal 
trib~,als are obvious. 

The historic argument for 

diversity jurisdiction--the potential bias of 
state courts or legislatures--derives from a time 
when transportation and communication did not 
effectively bind the nation together and the forces 
of regional feeling were far stronger. As the 
Chief Justice has remarked, "[cJontinuance of 
diversity jurisdiction is a classic example of 
continuing a rule of law when the reasons for it 
have disappeared."· Other Justices of the Court, 
as well as prominent legal scholars and practitioners, 
agree. Diversity cases involving less than $10,000 
have been left to the states for many years without 
noticeable difficulty and admission to the federal 
courts should no longer be a matter of price. The 
additional burden on the state courts would be 
small since the cases \vould be distributed among the 
50 state systems. 

Supporters of diversity jurisdiction, including the 
American Trial Lawyer's Association and other 
elements of the organized bar, argue that cases 
involving significant sums should be tried in the 
best courts available--the Federal courts--if 
possible, and that the law is better served 'tvhen 
state and federal judges cross-fertilize ideas on 
the same subject matter. For selfish reasons, 
such practitioners would rather litigate in 
federal court, where judges and procedures are 
usually better than those of the states. Returning 
larger cases to the state courts, however, may 
help to improve the quality of their judges. 

' 

I 
l 
I , ___ _ 
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If complete elimination of diversity 
jurisdiction appears too controversial, 
partial elimination could still provide 
significant relief. The American Law 
Institute recommended in 1969 that persons 
and corporations be barred from bringing 
diversity actions in the district court of 
a state in which they reside or conduct 
business. A resident plaintiff generally 
will not be prejudiced by regional biases, 
a fact already recognized by the statutes 
barring resident defendants from removing 
state cases to federal court. (Civil rights 
groups, however, apparently believe that 
federal juries, which are chosen from a 
larger geographical base, are less biased 
than state juries.) Figures contained in 
the ALI report indicated that this proposal 
would reduce diversity cases by about 50 
percent; if these figures are still represen
tative, approximately 10 to 15 percent of 
the total civil caseload would be removed 
from the district courts. 

Alternatively, you could recommend that 
corporations be barred from bringing or 
removing diversity suits in a state where 
they are incorporated or ha.ve a. principal 
pl~c~ 6£ business, without comparable limita
tions or. inaivi.Ciual suit.~. This would 
eliminate ·about 5 . _ per::::ent of the total 
civil filings. In addition, you could propose 
abolito~ oi diversity jurisdiction for auto
mobile tort cases (and actions on insurance 
policies). Eliminating these tort actions 
would reduce the Federal civil caseload by 
another 5 to 6 percent and would not be as 
vigorously opposed by the organized bar since 
the cases removed, though numerous, are 
typically not "big" cases. 

You should be aware that Senator Eastland 
has introduced a bill in the Senate to raise 
the jurdisctional amount for diversity from 
$10,000 to $25,000. This proposal suggests 

·favoritism for wealtheir litigants, and your 
support is not recommended. 

c. Recommendation. The Solicitor General 
recommends that abolition of diversity juris
diction. The Attorney General prefers only 
a modest cutback in diversity jurisdiction 
and recommends that persons and corporations 
be barred from bringing diversity actions 
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in the district court of the state in which 
they reside or conduct business (the ALI 
proposal). I recommend that corporations 
(but not individuals) be so barred and 
that diversity jurisdiction also be 
abolished for automobile tort cases 
(and actions on insurance policies). 

Approve: 

Option #1 (eliminate diversity jurisdiction) 

Option #2 (ALI proposal) 

Option #3 (bar suits by resident corporation 
and auto tort cases) 
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3. Requirement that s.tate prisoners exhaust available 
administrative remedies prior to filing civil 
rights petitions attacking eenal conditions. 

A. Background. Cases filed by state and federal 
prisoners now constitute a significant part 
of the district courts' job. In Fiscal 1975, 
prisoners filed 19,307 petitions, approximately 
16 pe=cent of the new civil filings or 12 
percent of the total filings. Of these, 11,215 
were habeas corpus petitions or motions to 
vacate sentence. The remainder consisted 
primarily of civil rights actions under 42 
u.s.c. 1983. 

Most civil rights actions of this type are filed 
by state prisoners. While less.than 500 federal 
prisoners filed civil rights suits in Fiscal 
1975, more than 6,000 state prisoners did so. 
That number is triple the number filed five 
years ago and 27 -times the number filed in '1966. 
Only a small percentage go as far as an actual 
trial, but the burden on the federal courts from 
these cases is significant and it appears to be 
growing. 

H~R. 12008, introduced on February 19, 1976, 
authorizes the Attorney General of the United 
States to institute suits on behalf of state 
prisoners, after notice to prison officials, and 
to intervene in suits brought by private parties 
upon a certification by the Attorney General "that 
the case is of general public importance." The 
bill also provides that "[r]elief shall not be 
granted" in individual actions under 42 u.s.c. 
1983 "unless it appears that the individual has 
exhausted such plain, speedy, and efficient State 
administrative remedy as is available." An 
exception is made when "circumstances [render] 
such administrative remedy ineffective to 
protect his rights." This administration has 
already expressed support for H.R. 12008. 
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B. Discussion. Since the Ad~inistration has 
already c~?ressed its su~por~ ~a~ th~s 
idea, the q~estion is only whethtr or not 
that support s~~uld be highlighted by 
inclusion in the ~essage. 

The concept is a relativelv non-controversial 
one. Nr. J~stice ?o· .. ;ell h<:ts co:r~-r,ented t!".at 
the Supre~e Court might ~ell require e~ha~stion 
if it had not backed into a contrary position 
in the course of several cases in which the 
issue was not directly raised. 

Exhaustion of state administrative re~ea:es 
would eli=inate from the federal courts at 
least those cases decided favorably to the 
prisoner. Unsuccessful litigants mi~h~ continue 
to press their claims in federal court, but 
the court should then have the benefit of a 
more complete record and more focused issues. 
The bill will also encouraqe the states to 
develop more responsive grievance procedures. 
It is the responsibility of the states to provide 
adequate penal facilities and treatment for 
state prisoners and the administrative process 
is, at least in the initial stages, far better 
suited than a federal court to handle typical 
prisoner complaints. Indeed, new procedures 
instituted by the Federal Bureau of Prisons 
seem to be supplying a useful grievance 
mechanism for federal prisoners while slightly 
reducing the ~umber of federal suits. 

C. Recow~endation. The Attorney General and I 
support inclusion of a requirement that state 
pr:Lson·ers exhaust available state 
remedies prior to filing civil rights petitions 
attacking penal conditions. 

Approve Disapprove 

4. Requirement t~at collateral attacks on judgments 

A. Backcround. In Fiscal 1975, more than 11,000 
habeas cor~us and so-called Section 2255 pet~tions 
were fil2d in tho federal district courts by 
prisoners SL'i.."'i-\.ins: t.o h<l\·e th~lT state or federal 
convictio:1s O':erturr.c.i. This all occurs \.:hen 
Clt1C wuui~l t:::.r1··: ~~~L' ~:.:::ir:~in.:t.l !:!..-cl(~css shl:·,:_:~,_: ih.\ 
at :1!1 (~:1(: -- .::.~·.:t_ .. !a t!-1~..~ 1, \~c~n\''lCti~- :·l, ~~~·:"':" ·:'::·._·::'··-:, 

0:..,~"t..,.11, -~!:'"'~:.: ·::~'~:: :1l ;-~~-- !.··.:\·i.e~~."~ l..,~ .. th·-~ ::::._:~- !~~,;··_._-, ·~~,~~~ __ !!·-: .. 
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Under existing practice, the filing of 
collateral attacks on convictions has become 
so commonplace that it is now part of prison 
life. The state or federal prisoner, instead 
of taking the first step toward rehabilitation 
by accepting his punishment as justly imposed, 
spends his time devising legal arguments that 
have little, if anything, to do with his guilt 
or innocence. Only a tiny fraction are ever 
successful and success in this context 
generally means simply a retrial, which comes 
years after the offense and inevitably is based 
on stale evidence. 

This practice wastefully consumes not only 
the time and energy of judges and court 
personnel, but also that of prosecutors and 
attorneys appointed to aid the accused. 

B. Discussion. Legislation should be proposed 
which limits collateral attacks in federal courts. 
All of us, of course, want to guard against the 
imprisonment of the innocent but as the 3ystem 
has operated the occasional meritorious petition 
by an innocent. prisoner is likely to be buried 
in a landslide of worthless petitions seeking 
to relitigate issues unrelated to the question 
of guilt or innocence. What is sorely needed 
is legislation providing that, with few exceptions, 
collateral attacks on criminal convictions will 
be permitted in the federal courts only when 
the alleged constitutional defect affects the 
integrity of the truth-finding process and thus 
may be causing the punishment of an innocent 
person. For example, a claim that a particular 
search and seizure violated the Fourth Amendment 
is not such a constitutional defect, and the 
Supreme Court has recently cut back the oppor
tunity for state prisoners to relitigate such 
claims in the federal courts. 

The late Mr. Justice Hugo Black and Judge Henry 
J. Friendly are among the distinguished jurists 
who have endorsed this proposal. At a time when 
mounting dockets threaten to overwhelm the 
federal judicial system, this proposal would 
reduce the number of petitions seeking post
conviction relief and would at the same time 
focus judicial attention where it is most crucial, 
thus eliminating the needle-in-the-haystack problem 
that now exists. 
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C. Recommendation. The Attorney General and I 
support a requirement that collateral attacks 
on criminal convictions be permitted in 
federal courts only when the alleged consti
tutional defect affects the integrity of the 
truth-finding process and thus may be causing 
the punishment of an innocent person. 

Approve Disapprove 





Promoting Judicial Effectiveness 

The Attorney General and I advance three 
recommendations to improve the effectiveness of the 
federal judicial system, 

1. Support the creation of an agency that will allow 
the federal court system to plan for its changing 
needs. 

A. Back~round, The experience of recent decades 
teac es that the work of the federal courts will 
continue to change rapidly and substantially~ as 
in the past. If we are to act responsibly in 
meeting the new problems that will arise, we 
must alter cur approach from a fire-fighting 
and crisis-managing strategy to a strategy of 
anticipation, one that will develop suitable 
.remedies before the difficulties confronting 
the courts reach an advanced stage. We could 
then pursue consistent and constant policies 
and programs. 

The concept of creating a planning capability for 
the third branch of government is by no means 
novel. Six years ago the Chief Justice of the 
United States urged consideration of the idea 
of creating a Judiciary Council of six members, 
comprised of two appointees of each of the three 
branches of Government. The Council would report 
to the Congress, the President and the Judicial 
Conference on the wide spectrum of developments 
that affect the work of the federal courts, 

A slightly different version of the proposal 
was advanced in 1975 ·by the Commission on 
Revision of the Federal Court Appellate System, 
which supported creating a standing body to 
study and ma~ recommendations regarding the 
problems of the federal courts. -

The judicial planning agency could draw on work 
done by Committees on the Judiciary of both 
Houses, the Federal Judicial Center, the Judicial 

···-----------·· -----------------------·---·----. --·--------- -- ----.,.~.~---- -- --------··· . -
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Conference of the United States, the Department 
of Justice and private groups such as the 
American Bar Association, the American Law 
Institute, the Institute of Judicial Administra
tion and the American Judicature Society. This 
is not now being done in any coordinated or 
coherent way. 

B. Discussion, There appear to be two options in 
this area, but-the second option is illusory •. 

First, you could support the creation of a new 
planning agency, Regardless of the exact form 
it would take, recent experience has amply 
shown the need for planning and programs of 
the kind other branches of government find 
indispensable. 

To satisfy the immense demands on them, the 
federal courts need the very best structure 
and the most effective procedures the nation 
can provide. They need a capacity to respond 
in a flexible manner as soon as trends in the 
volume and nature of the courts' work can be 
identified. To accomplish these crucial tasks~ 
the courts will need a permanent agency that has 
the responsibility for making proposals to the 
Congress and to the Judicial Conference of the 
United States, to plan ahead and design responses 
before the problems reach critical dimensions. 

The planning capability can be placed in the 
hands of an agency designed on any of a variety 
of models. The mechanism, whatever its form, 
will be responsible for projecting trends, 
foreseeing needs and proposing remedial measures 
for consideration by the profession,- the 
administration, the Congress and judicial groups. 
Among the kinds of problems the agencywould 
consider are those relating to the nature of 
the business going into the federal courts; the 
need, 1£ any, to enlarge the federal courts' 
capacity to settle the national law; and the 
structure and interrelationship of th~ courts 
in the system. 

·-



Other significant court-related problems that 
arise from time to time will also fall within 
the responsibility of the agency. The criterion 
will be whether the matter is one that involves 
deficiencies and possible improvements in the 
functioning of the federal judicial system. 

Although in theory the proposed planning functions 
could be delegated to an existing agency such as 
the Federal Judicial Center, that course is 
probably not realistic. The Center~s board of 
directors and chief administrative officer are 
judges. It would be highly desirable to have 
non-judges in the planning agency. Furthermore-, 
the Center~s work has focused on applied research 
rather than basic studies of the type this 
proposal envisions. Finally, the Chief Justice, 
who, as chairman of the Center's board is in a 
position to know whether it could serve 
effectively as a planning resource, has urged 
creation of a new body. That is persuasive 
evidence that no existing body, including the 
Judicial Conference of the United States, of 
which he is also chairman, can fill the planning 
need. Total costs for such a project would not 
exceed $1 million. 

C. Recommendations: 

lL Tbe Attoruey General and ~ ~ecommend your 
suppqrt for th~ creation of a small agency 
to help plan for emerging needs of the federal 
judicial system. 

Approve Disapprove 

2. The Attorney General additionally recommends 
that you announce immediately the appointment 
of a Commission to serve as a forerunner of 
the pl~nning agency. 

Approve Disapprove 

" 

• 
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2. Defer consideration of a proposal to create a National 
Court of Appeals · · 

A. Background. The Commission on Revision of the 
Federal Court Appellate System has proposed the 
creation of a new tier of federal courts--a National 
Court of Appeals with jurisdiction to hear cases 
referred to it by the Supreme Court and, in the 
original proposal thoughnot in the legislative 
embodiment, cases transferred to it from the various 
federal appellate courts. 

B. Discussion. The proposal is controversial both as to 
whether there is a problem and as to whether the new 
court would provide net benefit. Most observers agree 
that its effect would not be to reduce the federal 
judicial workload (it might actually increase that· 
load) but merely to permit resolving more questions at 
a national level. 

Many observers argue that the Supreme Court cannot 
decide all the legal questions that need answering 
on a national basis, but this is disputed. Even if an 
enlarged capacity_to settle national law is found to 
be necessary, there is considerable disagreement as 
to what form such a court should take and what juris
diction it should have. We believe that the pressure 
for such a drastic step as creating a fourth tier in 
the federal court system will cease if the reforms 
proposed in this message are enacted, and that the less 
drastic steps should be taken before turning to an 
extreme alternative. 

Meantime, hearings are being held on a modified version 
of the Commission's National Court proposal and the 
debate over the need and the best solution continues. 
We suggest that you praise the good work of the Com-
mission and defer 
expressing views on the various National Court of 
Appeals proposals until more modest remedies have been 
tried and found wanting. The judicial ?lanning agency 
discussed in the previous option 
could keep the question under consideration in the inter
im. This course would avoid the necessity of taking 
sides in this dispute while reserving the option to do 
so at some other time. 

C. Recommendation. The Attorney General and I recommend 
that you outline the National Court of Appeals problem 
in the message but qefer action on the proposal for the 
present time. 

Approve ---------------- nisapprove ------------------
• 
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3. SuPPort the concept of special administrative 
tribunals to hear routine cases currently w~th~n 
the jurisdiction of the D~str~ct Courts. 

A. Background. A proposal with great significance 
for the future of our federal court system is 
that we create new tribunals to shoulder the 
enormous and growing burden of deciding the 
mass of uncomplicated, repetitious factual 
issues generated by federal regulatory and 
other agency-administered programs, e.g., 
welfare claims. 

As you'know, few changes in our government 
during the past 50 years have been so remark
able as the growth of federal administrative 
agency programs. Federal legislation now 
addresses our most basic needs: air, water, 
fuel, electric power, medicines, food, education, 
and safety, to name some. Special federal 
programs provide assistance for the poor, 
the jobless, the disabled, and other needy 
citi~ens. These crucial matters deserve 
special attention. Yet superintendence of 
this vast network of federal law has been 
entrusted, in large part, to a judicial system 
little changed in structure since 1891. 
Review of agency action, and lawsuits arising 
directly under federal statutes, now constitute 
as much as one-fifth of the business of the 
federal courts, and litigation under new legis
lation will make the effect even more substantial. 
For example, the Mine Safety Act potentially 
could generate more than 20,000 full jury trials 
each year in the District Courts, a burden that 
would overwhelm the courts and defeat the very 
rights that the new legislative programs are 
designed to extend. 

While the federal District Courts are uniquely 
capable of protecting individual freedoms, 
interpreting federal laws, and preserving 
democratic processes of government, they are 
not unique in their ability to adjudicate 
relatively simple, repetitious factual disputes. 
The idea here is that a new system of tribunals 
can be created which can handle claims under 
many federal welfare and regulatory programs 
as well as the District Courts and with greater 
speed and lower cost to litigants. 

B. Discussion. The cases that would be transferred 
to new tribunals are those that involve repetitious 
factual disputes and rarely give rise to 
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precedent-setting legal questions. Among 
these are, for example, claims arising 
under the Social Security Act, the Federal 
Employers Liability Act, the Consumer 
Products Safety Act, and the Truth-in
Lending Act. These matters have great 
individual and social significance but 
the questions they raise could be handled 
as effectively and justly by trained 
administrative judges as by Article III 
judges burdened with the pressing business 
of a general criminal and civil jurisdiction. 

None of the special competence of our present 
district courts would be lost to litigants 
in these new tribunals. If a substantial 
question of constitutional or statutory 
interpretation arose in the administrative 
system, that question could be brought 
before the district courts for decision. 
Litigants would retain every important right 
they now possess and the simpler procedures 
in the new courts would result in much saving 
of time and money. 

While the idea· of an administrative court is 
simple in concept, its implementation would 
have to proceed by careful steps to avoid 
injury to people's rights. Care would need 
to be exercised in selecting the categories 
of claims that would be brought into the new 
tribunals, and in designing the simplified 
procedures they will utilize. 

One option.is to introduce legislation to be 
offered in January, identifying a few cate
gories of cases, for example, Social Security 
disability and Mine Safety Act claims, to be 
referred. The jurisdiction of the new courts 
could be incrementally expanded as experience 
warrants. This option has the strength of 
testing feasibility and gathering needed 
knowledge as time goes on, without harm to 
the people's rights or to any institutions. 

A second option is to include language in the 
message supporting the concept and the need 
to act on it if other remedies are not re
sponsive, but deferring the introduction of 
any possible legislation in the immediate 
future. The concept could then be under 
continuing review by the judicial planning 
agency noted earlier herein. This option 
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would recognize that support for legislation 
incorporating this idea at the current time 
could affect your credibility elsewhere 
with older citizens and minority groups which 
press claims of this sort. 

C. Recommendation. The Attorney General and I 
recommend you support the latter option to 
defer action at the present time. [Solicitor 
General Bork recommends legislation incorporating 
the concept, perhaps incrementally.] 

Approve Disapprove 




