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THE WHITE HOUSE 

WASH I N·GTON 

March 17, 1976 

--
DIS . 

MEMORANDUM FOR: PHILIP BUCHEN 

FROM: 

JACK MARSH .~t~ 
JAMES E .. CONNO~ 

SUBJECT: Proposed Legislation on Electronic 
Surveillance 

The President reviewed the recommendations presented to him 
concerning Proposed Legislation on Electronic Surveillance and 
made the following decisions: 

1. _S_hauld the bill require a judicial warrant for surveillance of 
....... 't,.,• •• 't •••••••••••••••••••••••••••••••••••••• 

Approved - "Support legislation such as drafted by Attorney 
General Levi which would require judicial warrant 
for surveillance - - - - - • • • · • · · - - - - - - - - · 

, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
t • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

* .· . 
f. ~Should the standard which the Executive Branch must meet to 

seek a warrant be far information which is "essential" or 
"important"? 

Approved - "Support language proposed by Attorney General Levi." 

Please follow-up with appropriate action. 

cc: Brent Scowcroft · 
Dick Cheney 

~C~/~Iyf' 
xdf>IS'""'--

• 

DECLASSIFIED • E.O. 12958 Sec. 3.8 
With PORTIONS EXEMPTED 

E.O. 12958 Sec. 1.5 (c...) 

MB '1!1-IS~J 41=-sqJ NSf- fL/tv.. '1/t/N' 
8J fd= ,NARA, Date fJ/2.f1r10 

' 



ITEM WITHDRAWAL SHEET 
WITHDRAWAL ID 00729 

Collection/Series/Folder ID No ..... . 
Reason for Withdrawal ............. . 
Type of Material .................. . 
Creator' s Name .................... . 
Receiver's Name ................... . 
Oeser iption ........................ . 

onic surveillance 
Creation Date ..................... . 
Volume (pages) .................... . 
Date Withdrawn .................... . 

• 

004700173 
-NS,National security restriction 
MEM,Memo(s) 
Jack Marsh 
President 
re proposed legislation on electr 

03/16/1976 
4 

·OS/17 /1988 



-XGDIS 

THE WHITE HOUSE 

WASHINGTON 
DECISION-~ 

March 16, 1976 

MEMORANDUM FOR THE PRESIDEN 

FROM: 

SUBJECT: egislation on Electronic Surveillance 

PURPOSE 

The attached memoranda present for your decision two substantive issues 
concerning the legislation which you have announced a willingness to support 
in the area of electronic surveillance for foreign intelligence purposes. 

BACKGROUND 

On February 18th in a Message to the Congress you stated that you will meet 
with the appropriate leaders of Congress to " ••• develop a [statutory] procedure 
for undertaking electronic surveillance for foreign intelligence purposes ••. " 
which would include procedures " ••• for seeking a judicial warrant authorizing 
the use of electronic surveillance in the United States for foreign intelligence 
purposes.·" 
- • f· 

Ed Levi has developed a draft bill in coordination with members of the Senate 
Judiciary Committee, particularly Senator Kennedy. 

Secretaries Kissinger and Rumsfeld, supported by George Bush and Brent 
Scowcroft, object to the scope of the Levi bill. 

We have been informed that the New York Ti±nes may run a story to the effect 
that the Administration has been trying to reach a consensus position with 
Senate Liberals. Such a story, in Ed Levi's view, may result in certain 
Liberals opposing the compromise bill. Accordingly, Levi is anxious that 
you resolve this issue quickly so that the meeting with the Congressional 
leaders can proceed before the broad support that he feels he has for the 
compromise bill begins to erode. 

XGDIS 
DEClASSIFIED • E.O. 12958 Sec. 3.8 

With PORTIONS EXEMPTED 
E.O. 12958 Sec. 1.5 (e.) 

M& 'flt..-fS~ t-Ic D) tJSL t.tJv... '1/if'tt 
BytJ.t .NARA, Date tpjW 
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Attached are the positions of your advisers: 

TAB A - The Attorney General (with Buchen cover memorandu:m) 

TAB B - Brent Scowcroft 

TAB C - State Department 

TAB D - Defense Department 

(Note: George Bush wants these operations expanded. He wants 
· to preserve Presidential powers but cannot assess what the courts 

may do.) 

ISSUES FOR DECISION: 

I. Should the bill require a judicial warrant for surveillance of 

.. 
~· .,,, " ·~·· 

. - -. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . 
Argu:m.ents in Favor: 

This is the position which Ed Levi strongly urges you to 
accept. He is supported by Phil Buchen and Jack Marsh. 

Leyi argues that the courts may eventually decide a warrant 
is necessary for such cases but, more importantly, this must be 
included in the legislation in order to get broad support in Congress 

(principally from Kennedy -~t- ~1): _ ~~~:~!~~·- ~!:~ ~~~i_s_l~??~ -~~':~d 
only cover surveillance of~ ..••••..........••••.••..•...••.. 
which would make it look (to some in Congress) too repressive. 
Levi also argues that the legislation as drafted in no way would 
compromise Constitutionally-based Presidential powers and a 
warrant would issue almost automatically in appropriate cases. 
He further argues there would actually be an increased 11 take" 
from such surveillance because the communications companies 
involved would be more likely to cooperate under the warrant 
procedure. (Right now, one company, Western Union, will not 
cooperate in ce~tain surevillance, possibly as a reaction to the 
recent publicity and Congressional hearings.) 
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Arguments in Opposition: 

Secretaries Kissinger and Rum.sfeld, along with Brent 
Scowcroft, argue that the legislation should only require 
judicial warrant for surveillance of • • • • • • • • • • • ~ • • • • 

• • • • • • • • • • • • • • • They argue that the extension proposed by Levi 
would primarily cover situations where we wish to intercept 
communications· • • • • • • • • • • • • • • • • • · - - - - - - - - - - - - - - - - ·- ---
- - - - - - - - - -- --. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

' ...................................................... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .• ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ·- .. 
They argue that the intercept of such communications 

~ . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
has always been ~he prerogative of the Executive and should 
not be made subject to judicial warrant. 

Support legislation such as drafted by Attorney General Levi which 
would require judicial warr~t for surveillance of1 ••••••••••••••••• . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . 

m'? APPROVE.--~'-+~---l+--- [Levi, Buchen and Marsh] 

DISAPPROVE [Kissinger, Rum.sfeld and Scowcroft] -------

~ 
EXGDIS 

• 
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2. Should the standard which the Executive Branch must meet to 
seek a warrant be for information which is 11 essential" or 

DECISION 

Su 

NOTE: 

11 important"'? 

Arguments in Favor: 

Ed Levi has worked out a compromise with members of 
the Senate Judiciary Committee which uses the following language: 

" [information sought] which because of its importance 
is deemed essential to the security or national defense 
of the Nation or to the conduct of foreign affairs of the 
United States. 11 

Levi reports that he has been assured that the Committee 
report will make it clear that the controlling word in this text 
is 11 importance." He does not believe that any lesser standard 
will meet with Committee approval. 

Arguments in Opposition: 

State and Defense and Brent Scowcroft believe that the 
language supported by the Attorney General is too strick and 
they are unwilling to rely on legislative history to rectify 
the problem. They believe that the proposed standard is 
unreasonable. 

General Levi. 

[Levi, Buchen and Marsh] 

DISAPPROVE Kissinger, Rumsfeld, Scowcroft] 
---------------------~ 

A third issue raised by the Attorney General concerning the definitions in 
the proposed bill has been resolved between the agencies and does not involve 
a matter which you need to decide. 

ATTACHMENTS: 





WP GE!CRE'i' 

THE WHITE HOUSE 

WASHINGTON 

March 15, 1976 

MEMORANDUM FOR: THE PRESIDENT 

PHILIP BUCHE~ FROM: 

SUBJECT: Legislation on Electronic 
Surveillance for Foreign 
Intelligence Purposes 

Attached is a memorandum (Tab II) to you from the Attorney 
General on the above subject. It deals with the three 
remaining issues which, along with my summary of pros and 
cons for each, are listed at Tab I. 

In an effort to resolve these differences, Jack Marsh and 
I held a meeting on Friday, March 12 with Henry Kissinger, 
Don Rumsfeld, Ed Levi, Brent Scowcroft and George Bush. 
After a lengthy discussion, the others had a better under
standing as to why Ed Levi, Jack Marsh and I favor the 
legislation as it is now drafted (which applies the 
warrants to foreign installations and diplomats and which 
reflects option #1 on the second issue and option #2 on 
the third issue). As a result, I detect no adamant opposi
tion to the legislation as now drafted. Those who had 
previously questioned aspects of the proposed legislation 
declined to register any votes on the issues. Therefore, 
I recommend that you deal with the three issues on the 
Levi memorandum (Tab II) as follows: 

1. 

2. 

3. 

By approving applications of warrants to 
foreign installations and diplomats (page 5 
at Tab II); 

By approving option #1 (page 6 of Tab II) ; and 

By approving option #2 

• 

(page 7 of Tab II) . 

DECLASSIFIED 
E.~. 12958 Sec. 3.6 

kg_ q~-1'5'1, ~ r,l AJ~ Hr sl tsh~ 
By t:8(J .NARA, Date "1 b.2{q g 
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The main concern was whether this legislative initiative 
would succeed or whether, as some feared, the legislation 
which is actually passed would depart in objectionable 
ways from the present draft. On this point, the Attorney 
General feels confident that the matter can be effectively 
handled through a meeting by you with members of the 
Senate and House Judiciary Committees and the top leader
ship of the two Houses. 

Already, the Attorney General has found the key members 
of the Senate Judiciary Committee receptive to the legis
lation as drafted, and he has had favorable preliminary 
reactions from Congressmen Rodino and Hutchinson of the 
House Judiciary Committee. Senators Eastland, McClellan, 
and Hruska recommended to the Attorney General that he 
make a special point of enlisting strong support from 
Senator Kennedy, who, in turn, has now indicated he wants 
to sponsor the bill in the Senate. Senator Kennedy will 
be joined in sponsoring the bill by other key members of 
the Senate Judiciary Committee, and no opposition from 
any member of the Committee is expected. 

The Attorney General is strongly of the opinion that you 
should support the legislation as drafted, and if you 
should feel any hesitancy, he would like to discuss the 
matter with you personally before you make a final 
decision. 

You had earlier indicated to the Congress that you intend 
to meet with key members to develop acceptable legislation 
on this subject. Therefore, as soon as you have indicated 
your decisions which are sought in the Attorney General's 
memo to you, we will make arrangements to schedule the 
contemplated meeting. 

Attachments 

• 
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THE WHITE: HOUSE. 

WASHINGTON 

TALKING POINTS 

MEETING: March 12, 1976, at 10:30 a.m. in 
White House Situation Room 

SUBJECT: Legislation on Electronic Surveillance 
for Foreign Intelligence Purposes 

1. Requirement of warrant for surveillance of_ ••••••• 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • f 

(a) Pros: 

DECLASSIFIED • E.O. 12958 Sec. 3.6 
With PORTIONS EXEMPTED 

E.O. 12958 Sec. 1.5 (A} 

(i) Avoids likelihood that in absence of 
legislation, courts will eventually 
decide a warrant is required in such 
cases. 

(ii) Eliminates question of validity of 
evidence obtained •••••••••••••••••• 

I • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ' ........... 
(iii) Protects cooperating conununica.tions 

carriers and landlords and protects 
against charges of criminal trespasses 
when otherwise communications carriers 
can decline cooperation and render 
surveillance impossible. (One carrier 
has already declined such cooperation.) 

(iv) Avoids having legislation which is 
designed solely to permit .••••••••••. 

(v) 

- . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
••••••. when such activities are 
relatively a minor portion of the 
electronic surveillance program and 
key members of the Senate Judiciary 
Committee want the legislation to 
include .•••••••••••••••• surveillance. 

The stated tests for obtaining a 
warrant are not of a kind which will 
materially inhibit surveillance of 
these kinds of targets. 

~A. lf'I'-J52.,1t-tpz.' IVSC. V.fkt. '1/f/tlf 
i ) 

By Ltt .NARA, Date lJ / UJVO 

• 
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(b) Cons: 

(i) Unnecessarily requires resort to the 
judiciary for exercise of an inherent 
Execut.ive power, especially in cases 
where only communications of········ 
·······are fnvolved. 

(ii) Makes warrants mandatory even in the 
area of communications' • • • • ·• • • •· • • .~----·----- --
·······that are not of significant 
concern to the Congress, when wa£~ants 
in cases······················· 
••••••••••••••••••might better be 
made optional in the discretion of 
the Executive. 

(iii) Could result in troublesome delays or 
even a denial of authority in parti
cular cases. 

Requirement for information sought to be that "which 
because of its importance is deemed essential to the 
security or national defense of the Nation or to the 
conduct of the foreign affairs of the United States." 

(a} Pros: 

(i) Test is not materially inhibiting 
because meeting the test dep.ends on 
the judgment of knowledgeable Executive 
officials and relates to their reason
able expectations of what information 
mav result from························ 
•••the planned surveillance:··········· 

(ii) Committee report will indicate that 
"importance" is the controlling word. 

(iii) Any lesser test will not be acceptable 
to members of Congress whose support is 
needed to obtain passage of the legisla
tion; and it might result in a success
ful court challenge of the legislation 

• • • • • • • • • • • • • • • • • • • • • • • • • - w w - - - - -
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(b) Cons: 

(i) "Essential" rather than "importance" 
appears to be the controlling word in 
the test, notwithstanding what the 
Committee report may say. 

(ii) While the legislation appears to 
contemplate no second-guessing by a 
Judge on whether the test has been met, 
it is still possible that a Judge on 
learning the identity of a particular 
target might question whether it could 
possibly have been met. 

3. Failure to include, •••••••••••••••••••••••••••••.••.• , 
I • • • • • • • • • ~ • • • • • • • • ~ • • • • • • • • • • • • • • • • • • • • •· • • • • • • • • • • 

' ••••••• f 

(a) Pros: 

( i) The included words · • • • • • • • • • • • • • • • • • • ........ ~·· .....•.................•. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
fit within the purposes of the 
legislation. 

( ii·) Senate Judiciary Committee wants to 
avoid singling, out for special mention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
~ ................... . 

(b) Cons: 

(i) Without a straightforward reference 
~ • • • • • • · • • • • • · • · · • • • • • • • · • · · • an 
ambiguity exists that is better over
come directly than by reliance on 
legislative history. 





at ion 

ITEM WITHDRAWAL SHEET 
WITHDRAWAL ID 00732 

Collection/Series/Folder ID No ..... . 
Reason for Withdrawal ............. . 
Type of Material .................. . 
Creator's Name .................... . 
Receiver's Name ................... . 
Description ........................ . 

Creation Date ..................... . 
Volume (pages) 
Date Withdrawn .................... . 

EXEMPTED '''+I ofi' 

• 

004700173 
NS,National security restriction 
MEM,Memo(s) 
Edward Levi 
President 
re electronic surveillance legis] 

03/1976? 
7 
05/17/1988 





ance 

ITEM WITHDRAWAL SHEET 
WITHDRAWAL ID 00733 

Collection/Series/Folder ID No ..... . 
Reason for Withdrawal .•...•.....•.. 
Type of Material . . . . . . . . . . . . . . . . . . . : 
Description .................. · ...... . 

Creation Date 
Volume (pages) 
Date Withdrawn 

• 

004700173 
NS,National security restriction 
COB,Congressional Bill{s) 
draft bill on electronic surveil! 

03/10/1976 
14 
05/17/1988 





e· 



.. ~ 

Dear Senator: 

You have asked for my comments on tvlO provisions of the 

draft bill which establishes a procedure for seeking a warrant 

to authorize electronic surveillance for foreign intelligence 

purposes. 

Under this bill, the Attorney General 'l.vould be c1uthorized 

to make an application to a judge to obtain a warrant author-

izing the use of electronic surveillance. A judge vrould issue 

the warrant only if he found probable cause to believe that 

the target of the surveillance was a foreign povTer or an agent 

of a foreign power. The phrase "agent of a foreign power" is· 

defined in the bill as (1) a person who is not a permanent 

resident alien or citizen of the United States and who is an 

officer or employee of·a foreign power; or (2) a person who, 

pursuant to the direction of a foreign power, is engaged in 

clandestine intelligence activities, sabotage, or terrorist 

activities, or who conspires with, assists or aids and.abets 

such a person in engaging in such activities. 

The phrase "clandestine intelligence activities, sabotage 

or terrorist activities" is meant to describe those typESof 

activit.ies by a foreign ]:?O';Jer or its age:n..t that the Federal 

government must be capable of discovering, par-ticularly \vhen 

·DECLASSIFIED 
E.O. 12958 Sec. 3.6 

Mf?..qJI-153/413) oo:r!L!kc '/1•411= 
By ur NARA, Date 3.jtcj'11: · 
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they occur within the United States. While the most common 

activities that would come within the scope of this phrase 

would constitute violations of the Federal criminal law, there 

is a certain limited area that would not. For example, the 

clandestine collection of information by an agent of a foreign 

power concerning important industrial processes essential to the 

national security, e.g. computer technology, would not in most 

cases violate any Federal statute. 

Additionally, foreign intelligence services in this country 

may engage in clandestine intelligence activities against installa

tions and personnel of other nations situated here. This could 

include recruitment, clandestine gathering of information and covert· 

actions. Virtually none of this activity is prohibited by Federal 

law, yet it can profoundly affect our security or the conduct 

of our foreign relations. Finally, certain terrorist activities 

undertaken by a foreign-based terrorist group within the United 

States may not constitute a Federal crime, e.g., arson committed 

in a state capitol building. 

While most would agree that many of the activities falling 

within the scope of this phrase should be considered criminal, the 

fact is that presently all of them do not violate our Federal 

criminal laws. This may be attributable, in part, to the difficulty 

of drafting a precise criminal law that does not sweep too broadly 

as well as to the view that normally such acts, such as arson, 

are covered by state criminal laws. The factor requiring the 

Federal government's interest arises only where the act is committed 

by an agent of a foreign power . 

• 
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In my view, the present bill is correct in placing its 

principal focus not solely upon the factor of Federal crimin

ality or noncriminality, but upon the issue of whether the 

proposed target of the surveillance is engaging in clandestine 

intelligence activities, sabotage or terrorism as an agent of a 
or 

foreign power and pursuant to the foreign power's direction. 

Under this bill, a warrant would issue in the cases we have 

been discussing only upon a finding by an independent magistrate 

that there is probable cause to believe that such agency and 

direction exists and that the target is engaging in clandestine 

intelligence activities, sabotage or terrorist activities or is 

conspiring with, assisting or aiding and abetting a person·who 

is engaging in such activities. 

The second provision on which you have requested my comment 

is section 2528 of the bill, which relates to the constitutional 

power of the President to order electronic surveillance under 

facts and circumstances not covered by this legislation. 

This provision would represent the expression of con

gressional and Presidential intent that the President use the 

procedures established by the bill for all national security 

electronic surveillance of the sort covered by the bill. At the 

same time, it would assure that every situation important to the 

national interest would be covered--either by the warrant pro

cedure of the bill or by the President's inherent constitutional 

power to conduct electronic surveillance with respect to foreign 

powers. I reaffirm, however, what I have previously advised you 

• 
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orally: that it will be the policy and intent of the Department 

of Justice, if this bill is enacted, to proceed only pursuant 

to judicial warrant with respect to all electronic surveillance 

against domestic communications of American citizens or permanent 

resident aliens. 

• 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

10 March 1976 

The Honorable Edward H . Levi 
Attorney General 

The Honorable John 0. Marsh, Jr. 
Counselor to the President 

George Bush 
Director 

Proposed Bill on Electronic Surveillance 

1. I have reviewed carefully the Attorney General's draft memorandum 
to the President dated 8 March 1976. I have also reviewed the proposed 
memorandum from the Secretary of State to the President commenting on this 
proposed legislation. My principal concern is that there be no unnecessary 
dimunition of collection of important foreign intelligence through the type of 
capabilities which would be covered by the proposed legislation. With this in 
mind, I concur fully with the position of the Secretary of State which recommends 
two adjustments to the proposed bill. 

2. Certain communications common carriers are no.longer willing to 
undertake electronic surveillance based on present circumstances .. 
This, of course, seriously affects the capabilities of the Intelligence Community 
to collect foreign intelligence. Consequently, I can understand that appropriate 
legislation may be necessary in order to obtain the assistance of the common 
carriers in the future. 

3. The proposed addition to the Justice bill contained in Tab A of 
the memorandum from the Secretary of State would empower the Attorney 
General to approve the conduct of electronic surveillance for the purpose of 
acquiring foreign intelligence if the target is not a United States citizen or an 
alien lawfully admitted for permanent residence. While I agree with this 
position, it would appear that with respect to certain communications common 
carriers we will be unable to obtain their assistance without a court order. 

~o\..UTIOI\' 

·~~~0 ~ · .. ~ 

DECLASSIFIED • E.O. 12950 Soc. is · ill 
With PORTIONS EXEMPTED ~ · ~ 

E.O. 12958 Sec. 1.5 (~)I.~!T-> ~ 
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4. The second point raised by the memorandum of the Secretary of 
State concerns the modification of the definition of foreign intelligence 
information to change 'the standard from ndeemed essential to ... the conduct 
of the foreign affairs of the United States. 11 I agree with the Department of 
State suggestion that the standard should be "information ... which is of 
substantial importance to the conduct of the foreign affairs of the United States. 11 

--. . . . . . . . . . . . . . . . . . 
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7. My views, as stated above, are in the interest of the fullest possible 

collection of foreign intelligence to meet the needs of the White House and other 
policymakers in the Government, rather than the legislative feasibility of the 
goals we have addressed . 
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THE DEPUTY SECRETARY OF STATE 

WASHINGTON 

March 16, 1976 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

Robert S. Ingersoll r?SI 
Attorney General Levi's Proposed 
Bill on Electronic Surveillance 

The Department of State accepts that it is 
appropriate to have an Administration sponsored 
bill which would place electronic surveillance 
for foreign intelligence purposes on a statutory 
basis and which would safeguard the constitutional 
rights of United States citizens under the 
Fourth Amendment. We concur in the draft bill 
contained in the Attorney General's memorandum 
to you of March 8 on all except two issues. 
Neither of these issues raises a substantial 
Fourth Amendment question. 

I. 

Our first point is fundamental. I believe 
that it would be a mistake to surrender the 
President's constitutional authority to conduct 
electronic surveillance for foreign intelligence 
purposes without a warrant if the target is 
neither a United States citizen nor a permanent 
resident alien entitled to Fourth Amendment 
protections. Such warrantless surveillance has 
been conducted for many years, and no court has 
ever held that the President does not have such 
authority. Administration sponsorship of a mea
sure to subject this authority to the requirement 
of a warrant would be likely to invite further 
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legislative attempts to curtail the President's 
authority to conduct foreign relations. 

We believe the thrust of any legislation in 
this field should be to protect the constitutional 
rights of United States citizens and permanent 
resident aliens, not foreign diplomats. There
fore, we favor the inclusion of a provision (Tab 
A) which would permit the President to authorize 
the Attorney General to institute without court 
warrant electronic surveillance for foreign 
intelligence purposes if the target is neither a 
United States citizen nor a permanent resident 
alien. In effect this would make the court 
warrant procedure mandatory in the case of a 
United States citizen or permanent resident 
alien, but optional at the discretion of the 
President in all other cases. 

The addition of this provision would pre
serve the constitutional principle and meet the 
legitimate concern about protection of the rights 
of United States citizens. It would permit the 
President to authorize the Attorney General to 
seek a warrant in those cases in which the target 
was, for example, but in 
which special circumstances also exist making a 
warrant advisable. In particular, we believe 
that in time of war a warrant is inappropriate if 
the target is not a United States citizen. We 
strongly believe it unwise for the President to 
concede any lack of constitutional power to 
authorize electronic surveillance for foreign 
intelligence purposes where no competing private 
constitutional rights are involved. 

The judiciary has traditionally avoided this 
area. The Executive Branch alone is in a pos~tion 
to weigh the value of the intelligence which 
might be acquired against the risk that the 
surveillance would be discovered with the re
sultant adverse impact on foreign relations • 

• 
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There are also practical considerations which 
weigh against the Attorney General's present 
draft of the bill. For example, the warrant 
process could produce delays and would involve 
extra persons thereby increasing the risk of 
disclosure of some of our most sensitive in
telligence activities. In sum, we believe that 
it should be an executive, not a judicial, deci
sion to direct electronic surveillance against. 

The Department of Justice argues that a 
warrant will issue almost automatically where the 
target is a foreign diplomat or mission. If this 
is true, then it is not clear what purpose is 
served by the warrant. If it is to put to rest 
questions about the authority to monitor any 
communications of United States citizens inci
dentally overheard, enactment of our proposed 
amendment (Tab A) would appear to provide ade
quate authority. Procedures can be adopted to 
minimize acquisition and retention of such 
communications. Similarly, enactment of our 
proposal would confirm the.President's consti
tutional authority and thus would give commercial 
carriers confidence in the legality of their 
cooperation with the intelligence community. It 
would be a law clearly stating that under some 
circumstances, no warrant· is required to conduct 
electronic surveillance for foreign intelligence 
purposes. 

Finally, it is apparant that the Attorn~y 
General recognizes that there are no substantial 
constitutional obje to the 
seek. 

• 
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II. 

In our second point of disagreement with the 
Attorney General we object to the language con
tained in section 252l(b) (3) (ii) which defines 
foreign intelligence information as including 
"information, ••• which because of its importance 
is deemed essential to~··· the conduct of the 
foreign affairs of the.United States." Much of 
the electronic surveillance presently conducted 
for foreign intelligence purposes is designed to 
collect information which, although very important, 
nevertheless cannot fairly be "deemed essential" 
to the conduct of foreign affairs. 

Primarily we object to the language of 
section 25il(b) (3) (ii) because it contemplates 
that officers of this and other departments --
but not_. of the Justice Department-- would make 
certifications of essentiality in reliance, as 
the Attorney General concedes, on language in the 
committee report which would say that "essential". 
means only "important." We believe it both 
unfair and bad policy for any administration to 
sponsor legislation which would place its of~,icials 
in the position of either certifying· contrary to 
the plain meaning of the statutory language or of 
foregoing the possibility of securing important 
foreign intelligence. 

Moreover, this definition, as drafted, when 
read with the requirement of section 2524(a) (5) 
to describe the type of information sought, would 
invite judges to make substantive judgments that 
the information sought is not "essential" and 

• 
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therefore deny the request for a warrant on the 
ground that the certification on its face is 
false. This definition would place the Government 
in a dilemma. Either we dramatically curtail the 
electronic surveillance which we presently conduct 
or we must distort the plain meaning of the 
language of the bill when we certify, as required 
by section 2524(a) (5), that the information is 
essential to the conduct of foreign affairs. 
Therefore, the Department of State believes a 
lesser and more realistic standard such as 
"'Foreign Intelligence Information' means: .•. 
(ii) information, with respect to foreign powers 
or territories, which is of substantial importance 
to •.. the conduct of the foreign affairs of the 
United States," is needed. 

I am authorized to say that the Department 
of Defense endorses the views expressed in this 
memorandum. 

Attachment: 

Tab A - Proposed Provision. 
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Add a new sentence at the end of section 2522: 

Notwithstanding any other provision of this 

chapter, the President may, by written authoriza

tion, empower the Attorney General to approve 

the conduct of electronic surveillance for the 

purpose of acquiring foreign intelligence if the 

target of such surveillance is not a United 

States citizen or an alien lawfully admitted for 

permanent residence • 

• 
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THE SECRETARY OF DEFENSE 

WASHINGTON. D C. 20301 

~ ('. 1\4.1 ~ 
MEMORANDUM FOR !FilE l'RESI'J5ENT 

SUBJECT: Legislation on Electronic Surveillance for 
Foreign Intelligence Purposes 

This memorandum is to present my positions on the key issues ar1s1ng out 
of the March 12, 1976 meeting among Jack Marsh, Henry Kissinger, Ed Levi, 
Brent Scowcroft and George Bush. I fully understand and support your 
decision to ask for legislation. 

My position, for reasons detailed below, is that it is premature to pro
ceed with the particular form of legislation now under discussion without 
more careful deliberation on several of the key considerations involved. 

1. Legislative Attitude 
-\~ -.l v Sf--'-t.. ~1\ll~ f"'1 ~ t 

First, I believe that -tae At:te:rney SenEral is over-estimating the 
ease with which a bill in the form presently proposed will proceed through 
the Congress without objectionable amendments. 

2. Warrants for Diplomatic Establishments 

Second, with regard to the first major substantive issue -- whether 
the legislation should require a judicial warrant for surveillance of 
foreign diplomatic installations and foreign diplomats, I believe that 
the bill should not call for warrants in these particular cases for two 
reasons. 

a. First, from the legal point of view, the Justice Department has 
not made definitively clear that it believes full Fourth Amendment pro
tection extends to such persons. 

For example, as part of the interagency process in developing this 
very bill, the Justice Department conceded that notice of failure to obtain 
permanent judicial warrant authority, in cases where emergency warrant auth
ority had first been exercised, need not be given to others than citizens 
and permanently admitted aliens. 
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For example, in a public speech on November 6, 1975, the Attorney 
General said: 

"With these cases in mind, it is fair to say electronic sur
veillance conducted for foreign intelligence purposes, essential 
to the national security, is lawful under the Fourth Amendment, 
even in the absence of a warrant, at least where the subject of 
the surveillance is a foreign power or an agent or collaborator 
of a foreign power." 

There would seem to be little reason to take away from the powers 
of the Presidency, either presently or in the future, authority to effect 
surveillance without court warrant against foreign diplomats. 

~-j .;(~' .._. ~,.. • .......,.." 

2. 

b. Second, the ~~tePftey 8erreral stresses that some one-third of 
the present foreign diplomatic establishment communications accesses have 
been lost because of a refusal by the commercial communications companies 
to permit surveillance on new lines made available by them to those estab
lishments until the companies receive satisfactory evidence of authority 
from the United States. However, based upon the recent Abzug hearings, and 
other information available to us, it seems to us those companies would be 
satisfied with a written authorization on your authority, e.g., from the 
Attorney General, as distinguished from a judicial warrant. 

3. Certification of Necessity for Warrant 

Third, with regard to the question whether the national security require
ments• for a surveillance should be based upon a test of "essential" or a test 
of "tmportant" -- this is ~ too significant an issue to be left to the 
vagaries of legislative history. The Attorney General suggests, based upon 
his report of negotiations with the staffs of various members of Congress, 
that a test of "essential" is the most acceptable in the bill; legislative 
report comment would state that "essential" really means "important." 

") ·-' t' ~ \hr 
The AtternEY G~IieM:tl states that :Re assum~ the courts will not look behind 

the certification of necessity submitted by the executive in any foreign diplo
matic surveillance, and that the courts will readily translate the statutory 
test of "essential" into the lesser standard of "important." Based upon the 
performance recently of various Federal district courts in construing questions 
of grants of power by Congress to the Executive, this may be a rather optimistic 
conclusion. As Henry Kissinger suggested at the March 12 meeting, it would 
not be unreasonable to anticipate the "creation" by the Soviet Bloc of test 
cases to obtain the more favorable (to them) constructions . 

TOP SEC REf 
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4. Conclusion 

I conclude that it is premature to proceed with the particular form 
of legislation now under discussion, that to do so Could unnecessarily 
prejudice the inherent and Constitutional powers of the President, and 
would result in a law which would invite litigation which would have a 
high probability of drastically eroding our capability to collect "im
portant" intelligence from foreign diplomatic installations and foreign 
diplomats. 

. ~ (I ~., 
~· .. 
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1. Apply the warrant process to foreign installations and diplomats. 

Disapprove. 

2. Adopt the clause "information •.. which because of its importance 
is deemed essential." 

Disapprove. 

3. Adopt the clause "information which is important." 

Approve. 

II 
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l:vlEMORANDTJlvf FOR: 

FROM: 

SUBJECT: 

March 16, 19? 6,.. 

THE PRESIDENT 
/-"1---.. / ,;p, ' 

BRENT SCOWCROFT ( W 
Legislation on Electrcnic Surveillance 

My chief con.ce:t:ns '.vith the draft legislation are the im.pact on 
(a) Presidential authority and (b) the effectiveness of intelligence 
collectioil agair1st • • • • • • • • • • • • • • • • • • • • •••••••••••••••••••• . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
As presently drafted, the legislation \vou1d require a judicial vvarrant 
for each instance - ~ - - - - - - - ,- - • • · • • • • • • - - • · - - --- - -- - - - -- - - -- - - - - -........•................. ·-· .•...•.......... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
,• ......................... -................................ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •. . . . . . . . . . . . . . . . . . . . . . . . . . . 
Extending the legislation to cover this category of surveillance would 
ha,le tl'le effect of ••••••.•••••••••••.••.•••••••••••••••••••••••. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ,. -............•....•.......•.••.......•..••............... . . 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Ol1.<:::e this· 

p~s{tf~~ is taken it will be difficLllt to return to the status quo should 
the final legislation prove unsatisfactory. Even if, as the Attorney 
General argues, the legislation passes in its present for1n, the Court 
has the right to requil·e additional iniorn'lation which an enterprising 
judge could utilize to enter at least partially into areas supposedly deni;:;d. 

In addition, I am not persuaded that the legal position of the Executive 
Branch is that tmcertain. Just last •.veek a District Court judge, in an 
espionage case, ruled that the Presiqent has the authority to initiate 
whatever surveillance is required in national security cases. While 
the full hnpact of this case has not yet been determined, it at least 
indicates that our position is anything but hopeless. 
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Thus_, ~ 

r~o11_gr e s s:; if iuil;r a""~~\la..:ce ••• ·• •••••• 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ·-. • ••••• 41 

...... . . . . . . . . . . . . . . . . . • • • • ··vvoulcl l1e "villin.g to exe1n.pt 
Tb .. e ::1'"10 st r}r.:.("llel":illl argll'IYle11t 2~gaiD . .St 

such. an e.:~:emption is . . . . . . . . . . . . . . . . . tb.a.t in the lJast this activity-
• . . . . . . . . --- - - -

led -....... . . . . . . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...... 
I e • e e • e • • e e e e e e • e • e . . . . . . . . . . . . . . . . . . . . . . . . . ..... . 
........... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
The. Attorney General argues that this is a waning asset because the 
con1.m:U,nications con1.pa.nies are increasingly reh1ctant to cooperate in 

_ ~ll:J2P.lying the information neces sa17 for . . . . . . . . . . . . . . . . . . . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
. . . . . . . . . . . .... ' . . . . . . . . . . . . . . . . . . 
government stlpport to the cojnpa:;-i(es. n-iight change their attitude. At 
least it is one alternative Virorth exploring. 

Finally~ it nmst be recognized that once this J.egis1ation :i.s pas sed, in 
whi:J.tevel' form, we '.vill have to begin a protracted process of requesting 
\varrants• • • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...... ·.,-. . . . . . . . . - - - - - - ---. . . . . . . . . . . . . 
together ~,rith vv·hatever justification the court may require. In Inany •. -..... ··----cases, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
. . . ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
. ~ .•........•...•.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

• • • • This n1ight be difflr.::ult to explain to the court and, in any case, 
the proliferation of this kind of info1·n~!ation. ought to be avoided to the 
greatest e.A'tent possible. 

On the is.sue o£ how to describe the justification to the court, we should 
be careful not to becon1.e trapped into language that claims 1nore than 
we could ever reasonably justify. The draft legislation defines foreign 
intelligence as ''information • which because of its importance is 
deemed essential to the security or national defense of the nation or to 
the conduct of foreign affairs of the United States. 11 The problem is 
created by the in1.plication that the "information" is 11essential" to the 
conduct of foreign affah-s rather than "important"; it would be very diffi
cult to clai1n - - . . . . . . . . . . . . . . . . . . . . . . • • • • • • • • • • • • • • • • • f 

....••....•........................•. . .................... ~ 

. . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . 
I •• e •• e •••••••••• e . . . . . . . . . . . . . 

~/SENSITIVE 
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0~1 tt1e tb.i_rd iss11e of '1\rl-.letllel-- •••••••••••••••••••••••• 

I agree ..... rritl1. tb.e .L\.ttorr.1.'~Y Gen.eral 1 s ir:terpretatiorl:t 

In smn, I would favor legislation that coverec1 all fo:;.·1r!.S a£ electl·onic 
surve:.llar.,ce that could reasonably be eA-l?ected to include• • • • • • • • • • • • 

~ • • • • • • 1 ·-{- ~ ·'· ·· · '"1 r:f -~ ,., r. -~-· • • • • • • • • • • • • • • • • • • • • • • • • •• • • • • • • • t ,...,.!- -~ ...... h , DU~ tlO t. 10.<- Uu,.us "1;, •l.'-'- a 

s1l~t~1ci.conti~ to be in:teJ:c~iJfeci u~lcier-the-{r1h-e1·e"t-.rt-auib.orf'cy-o£-the 
Preside nc jr. I YJould also reco:r:n..-rne nd language vvhic h carefc:J.l)r hedged 
the national security or foreign policy- requil·em.ent for the sur,reillance. 

(¢'e~ /SE!'TSITIVE 
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MEMORANDUM FOR: 

FROM: 

THE WHITE HO!JSE 

March 15, 1976 

THE PRESIDENT 

PHILIP BUCHE~ 
SUBJECT: Legislation on Electronic 

Surveillance for Foreign 
Intelligence Purposes 

Attached is a memorandum (Tab II) to you from the Attorney 
General on the above subject. It deals with the three 
remaining issues which, along with my summary of pros and 
cons for each, are listed at Tab I. 

In an effort to resolve these differences, Jack Marsh and 
I held a meeting on Friday, March 12 with Henry Kissinger, 
Don Rumsfeld, Ed Levi, Brent Scowcroft and George Bush. 
After a lengthy discussion, the others had a better under
standing as to why Ed Levi, Jack Marsh and I favor the 
legislation as it is now drafted (which applies the 
warrants to foreign installations and diplomats and which 
reflects option #1 on the second issue and option #2 on 
the third issue). As a result, I detect no adamant opposi
tion to the legislation as now drafted. Those who had 
previously questioned aspects of the proposed legislation 
declined to register any votes on the issues. Therefore, 
I recommend that you deal with the three issues on the 
Levi memorandum (Tab II) as follows: 

1. By approving applications of warrants to 
foreign installations and diplomats (page 
at Tab II); 

2. By approving option 

3. By approving option 

DECLASSIFIED 
AUTHORITY~ lMV M K 1 «.# . 1$"4 N' I 
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#2 
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(page 6 of Tab II) ; 

(page 7 of Tab II) • 

5 

and 
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The main concern was whether this legislative initiative 
-wou 1 d s ucc ee~L.Q£. ~~h~,tb.~.F-~§:~9.fti~-I~~E~:~fZT1~:~TEi9I§:I~fL£~ .. 
which is a c t~~.llY-Ee.§.§}~_g~_ :i'!2}l_:t£L 5i.E?PC1l:'J: j}} Q.l?~ig_s;t:~gn_a.l? !. ~. 
ways frq_I]_ tp,e ~-~.E.."L~9.E~K:':. On thts EOt!l_"tt..~.!:h~,..~:tto£!:.~Y 
General feels confident that the matter can be effectively 
handled through a meeting by you with members of the 
Senate and House Judiciary Committees and the top leader
ship of the two Houses. 

Already, the Attorney General has found the key members 
of the Senate Judiciary Committee receptive to the legis
lation as drafted, and he has had favorable preliminary 
reactions from Congressmen Rodino and Hutchinson of the 
House Judiciary Committee. Senators Eastland, McClellan, 
and Hruska recommended to the Attorney General that he 
make a special point of enlisting strong support from 
Senator Kennedy, who, in turn, has now indicated he wants 
to sponsor the bill in the Senate. Senator Kennedy will 
be joined in sponsoring the bill by other key members of 
the Senate Judiciary Committee, and no opposition from 
any member of the Committee is expected. 

The Attorney General is strongly of the opinion that you 
should support the legislation as drafted, and if you 
should feel any hesitancy, he would like to discuss the 
matter with you personally before you make a final 
decision. 

You had earlier indicated to the Congress that you intend 
to meet with key members to develop acceptable legislation 
on this subject. Therefore, as soon as you have indicated 
your decisions which are sought in the Attorney General's 
memo to you, we will make arrangements to schedule the 
contemplated meeting. 

Attachments 

• 



I . 

• 



ITEM WITHDRAWAL SHEET 
WITHDRAWAL ID 00741 

Collection/Series/Folder ID No ..... . 
·Reason for Withdrawal ............. . 

Type of Material .................. . 
Creator's Name .................... . 
Description ........................ . 

eillance 
Creation Date ..................... . 
Volume (pages) .................... . 
Date Withdrawn .................... . 

004700173 
NS,National security restriction· 
TAP,Talking Points 
Philip Buchen 
re legislation on electronic surv 

03/12/1976 
3 
05/17/1988 

. ~~-jvJ- w:,xl, ~~ -"+<~ 
~_,..._,__ ~ 1'--1 12_ 7 Ll - Is;) 4 0 ;;z (, /d '--, 0 0 

;Ja_ 'ff/3t/;:J-

• 



MEETING: 

SUBJECT: 

7 ~ 
~ ;j,,:: 

THE WHITE: HOUSE 

WASHINGTON 

TALKING POINTS 

March 12, 1976, at 10:30 a.m. in 
White House Situation Room 

Legislation on Electronic Surveillance 
for Foreign Intelligence Purposes 

1. Requirement of warrant for surveillance of_ ••••••• -
••••••••••••••••••••••••••••••••••••••••••••• f 

(a) Pros: 

(i) Avoids likelihood that in absence of 
legislation, courts will eventually 
decide a warrant is required in such 
cases. 

(ii) Eliminates question of validity of 
evidence obtained •••••••••••••••••• 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ' 
I e e e e e.e •• e l 

(iii) Protects cooperating communica.tions 
carriers and landlords and protects 
against charges of criminal trespasses 
when otherwise communications carriers 
can decline cooperation and render 
survei:!lancE' impossible. (One carrier 
has already declined such cooperation.) 

(iv) Avoids having legislation which is 
designed solely to permit .••••••••••• 

- -................................. 
. • • • • • • . when such activities are 
relatively a minor portion of the 
electronic surveillance program and 
key members of the Senate Judiciary 
Committee want the legislation to 
include .•••••••••••••• ~.surveillance. 

(v) The stated tests for obtaining a 
warrant are not of a kind which will 
materially inhibit surveillance of 
these kinds of targets. 

DECLASSIFIED w/ portions exempted 

AUn: ::_' :-:~ -:..,vk~~-~ --.tY.& -'~:l: 1&"- "n---~~ ~~~ 
BY L.J..tz... 1<.\~~.\ DATE f/3111 :Z. 

• 



,!'t ..... 

2 :- ~ 
" 

(b) Cons: 

(i) Unnecessarily requires resort to the 
judiciary for exercise of an inherent 
Execut.i ve power, especially in cases 
where only communications of········ 
·······are involved. 

(ii) Makes warrants mandatory even in the 
area of communications' • • • •··• • • •·• • ·----------- -
·······that are not of significant 
concern to the Congress, when warrants 
in cases · · · • • • • • · • • • • • • • · • · • · · · 
••••••••••••••••••might better be 
made optional in the discretion of 
the Executive. 

(iii) Could result in troublesome delays or 
even a denial of authority in parti
cular cases. 

2. Requirement·for information sought to be that "which 
because of its importance is deemed essential to the 
security or national defense of the Nation or to the 
conduct of the foreign affairs of the United States." 

(a) Pros: 

(i) Test is not materially inhibiting 
because meeting the test depends on 
the judgment of knowledgeable Executive 
officials and relates to their reason
able expectations of what information 
mav __ result fr.om • • · · · · · • · · · · · · · · · · · · · · · · 
•••the planned surveillance:··········· 

(ii) Committee report will indicate that 
"importance" is the controlling word. 

(iii) Any lesser test will not be acceptable 
to members of Congress whose support is 
needed to obtain passage of the legisla
tion; and it might result in a success
ful court challenge of the legislation ························-----·---

• 

... :· 
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(b) Cons: 

(i) "Essential" rather than "importance" 
appears to be the controlling word in 
the test, notwithstanding what the 
Committee report may say. 

(ii) While the legislation appears to 
contemplate no second-guessing by a 
Judge on whether the test has been met, 
it is still possible that a Judge on 
learning the identity of a particular 
target might question whether it could 
possibly have been met. 

3. Failure to include ·••••••••••••••••••••••••••••••••••t 
' ......... · ......... ] ..................... ·- ......... . 

(a) Pros: 

( i) The included words • • • • • • • • • • • • • • • • • • • ........ ~·· ...••...•...••...•...•... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
fit within the purposes of the 
legislation. 

(ii-) Senate Judiciary Committee wants to 
avoid singling. out for special mention 

I e e • • e e e e e e • e e e • e e • e e • e e • e e e e e e e • e e 

' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
I e e • e e • • • • e • e e e e • e • e e 

(b) Cons: 

(i) Without a straightforward reference 
~ · • • • • • • • • • • · • • · • · • · • · • · · • · · · an 
ambiguity exists that is better over
come directly than by reliance on 
legislative history • 

• 
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[DHJ.~l!''J') 

Dear Sena·tor: 

You have asked for my comments on t\·lo provisions of the 

draft bill which establishes a procedure for seeking a warrant 

to authorize electronic surveillance for foreign intelligence 

purposes. 

Under this bill, the Attorney General would be authorized 

to make an application to a judge to obtain a warrant author-

izing the use of electronic surveillance. A judge would issue 

the 't·7arrant only if he found probable cause to believe that 

the target of the surveillance was a foreign power or an agent 

of a foreign power. The phrase "agent of a foreign power" is 

defined in the bill as (1) a person vlho is not a permanent 

resident alien or citizen of the United States and who is an 

officer or employee of· a foreign power; or (2) a person \vho, 

pursuant to the direction of a foreign pmver, is engaged in 

clandestine intelligence activities, sabotage, or terrorist 

activities, or who conspires with, assists or aids and.abets 

such a person in engaging in such activities. 

The phrase "clandestine intelligence activities, sabotage 

or terrorist activities" is meant to describe .those typcsof 

ac ti vi ties by a fo.t"2:t.gn po:Jer or its agen.t that the Fede::::-al 

government must be capable of discovering, particularly when 

DECLASSIFIED 
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they occur within the United States. Hhile the most common 

activities that would come within the scope of this phrase 

would constitute violations of the Federal criminal law, there 

is a certain limited area that would not. For example, the 

clandestine collection of information by an agent of a foreign 

power concerning important industrial processes essential to the 

national security, e.g. computer technology, would not in most 

cases violate any Federal statute. 

Additionally, foreign intelligence services in this country 

may engage in clandestine intelligence activities against installa-

tions and personnel of other nations situated here. This could 

include recruitment, clandestine gathering of information and covert· 

actions. Virtually none of this activity is prohibited by Federal 

law, yet it can profoundly affect our security or the conduct 

of our foreign relations. Finally, certain terrorist activities 

undertaken by a foreign-based terrorist group within the United 

States may not constitute a Federal crime, e.g .• arson committed 

in a state capitol building. 

While most would agree that many of the 'activities falling 

within the scope of this phrase should be considered criminal, the 

fact is that presently all of them do not violate our Federal 

criminal laws. This may be attributable, in part, to the difficulty 

of drafting a precise criminal law that does not sweep too broadly 

as well as to the view that normally such acts, such as arson, 

are covered by state criminal laws. The factor requiring the 

Federal government's interest arises only where the act is co~~itted 
-'>-'-"'-...-:._ 

by an agent of a foreign po-v1er . 
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In my view, the present bill is correct in placing its 

principal focus not solely upon the factor of Federal crimin

ality or noncriminality, but upon the issue of whether the 

proposed target of the surveillance is engaging in clandestine 

intelligence activities, sabotage or terrorism as an agent of a 
t: I' 

foreign power and pursuant to the foreign pmqer' s direction. 

Under this bill, a warrant would issue in the cases we have 

been discussing only upon a finding by an independent magistrate 

that there is probable cause to believe that such agency and 

direction exists and that the target is engaging in clandestine 

intelligence activities, sabotage or terrorist activities or is 

conspiring with, assisting or aiding and abetting a person-who 

is engaging in such activities. 

The second provision on which you have requested my comment 

is section 2528 of the bill, which relates to the constitutional 

.power of the President to order electronic surveillance under 

facts and circumstances not covered by this legislation. 

This provision would represent the expression of con-
, 

gressional and Presidential intent that the President use the 

procedures established by the bill for all national security 

electronic surveillance of the sort covered by the bill. At the 

same time, it would assure that every situation important to the 

national interest would be covered--either by the warrant pro

cedure of the bill or by the President's inherent constitutional 

power to conduct electronic surveillance with respect to foreign:.-· 
. t~:...-~~ 

~~. ~~:· 

powers. I reaffinn, however, what I have previously advised you 

• 



orally: that it will be the policy and intent of the Department 

of Justice, if this bill is enacted, to proceed only pursuant 

to judicial warrant with respect to all electronic surveillance 

against domestic communications of American citizens or permanent 

resident aliens. 

• 
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MEMORANDUtv1 FOR: 

FROM: 

SUBJECT: 

10 March 1976 

The Honorable Edward H. Levi 
Attorney General 

The Honorable John 0. Marsh, Jr. 
Counselor to the President 

George Bush 
Director 

P1·oposed Bill on Electronic Surveillance 

1. I have reviewed carefully the Attorney General's draft memorandum 
to the President dated 8 March 1976. I have also reviewed the proposed 
memorandum from the Secretary of State to the President commenting on this 
proposed legislation. My principal concern is that there be no unnecessary 
dimunition of collection of important foreign intelligence through the type of 
capabilities which would be covered by the proposed legislation. With this in 
mind, I concur fully with the position of the Secretary of State which recommends 
two adjustments to the proposed bill. 

2. Certain communications common carriers are no_ longer willing to 
undertake electronic surveillance based on present circumstances .. 
This, of course, seriously affects the capabilities of the Intelligence Community 
to collect foreign intelligence. Consequently, I can understand that appropriate 
legislation may be necessary in order to obtain the assistance of the common 
carriers in the future. 

3. The proposed addition to the Justice bill contained in Tab A of 
the memorandum from the Secretary of State would empower the Attorney 
General to approve the conduct of electronic surveillance for the purpose of 
acquiring foreign intelligence if the target is not a United States citizen or an 
alien lawfully admitted for permanent residence. While I agree with this 
position, it would appear that with respect to certain communications common 
carriers we will be unable to obtain their assistance without a court order. 

------------- .. -

• 
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4. The second point raised by n~ n1~rn.otatidum of the Secretary of 
State concerns the modification of the definition of foreign intelligence 
information to change the standard from "deemed essential to ... the conduct 
of the foreign affairs of the United States. 11 I agree with the Department of 
State suggestion that the standard should be 11information ... which is of 
substantial importance to the conduct of the foreign affairs of the United States. 11 

7. My views, as stated above, are in the interest of the fullest possible 
collection of foreign intelligence to meet the needs of the White House and other 
policymakers in the Government, rather than the legislative feasibility of the 
goals we have addressed . 

• 
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MEMORANDUM FOR: 

FROM: 

..I!'QP SECRE':F 

THE WHITE HOuSE. 

WASHINGTON 

March 12, 1976 

THE PRESIDENT 

PHILIP BUCHE~ 
SUBJECT: Legislation on Electronic 

Surveillance for Foreign 
Intelligence Purposes 

Attached is a memorandum (Tab 2) to you from the 
Attorney General on the above subject. It deals 
with the three remaining issues which, along 
with my summary of pros and cons for each, are 
listed at Tab 1. 

In an effort to resolve these differences, 
Jack Marsh and I held a meeting on Friday, March 12 
with Henry Kissinger, Don Rumsfeld, Ed Levi, 
Brent Scowcroft and George Bush. After a lengthy 
discussion, the others had a better understanding 
as to why Ed Levi, Jack Marsh and I favor the 
legislation as it is now drafted (which applies 
the warrants to foreign installations and diplomats 
and which reflects option #1 on the second issue 
and option #2 on the third issue). As a result, 
I detect no adamant opposition to the legislation 
as now drafted and I recommend that you deal with 
the three issues on the Levi memorandum as follows: 

1. By approving application of warrants 
to foreign installations and 
diplomats; 

2. By approving option #1; and 
!05'''' ' 

3. By approving 
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The main concern was whether this legislative 
initiative would succeed or whether, as many 
feared, the legislation as actually passed 
would depart in objectionable ways from the 
present draft. On this point, the Attorney 
General feels confident that the matter can 
be effectively handled through a meeting by 
you with members of the Senate and House 
Judiciary Committees and the top leadership 
of the two Houses. The Attorney General points 
out that Senator Kennedy wants to be the 
sponsor of the bill in the Senate and that he 
will be joined by all other members of the 
Senate Judiciary Committee. 

You have already indicated to the Congress that 
you intend to meet with key members to develop 
acceptable legislation on this subject. There
fore, as soon as you have indicated your decisions 
which are sought in the Attorney General's memo to 
you, we will make arrangements to schedule the 
contemplated meeting. 

Attachments 

-'fOP SECRET 
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