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THE WHITE HOUSE 

WASHINGTON 

October 8, 1975 

ADMINISTRATIVELY CONFIDENTIAL 

MEMORANDUM FOR: 

FROM: 

SUBJECT: Airline Regu tory Reform 
Legislation 

Confirming discussions with members of your staff, the 
President reviewed your memorandum of October 7 on the 
above subject and approved the following: 

"Agree to submit legislation" 

Please follow-up with appropriate action. 

cc: Don Rumsfeld 

• 
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THE WHITE HOUSE 

WASHINGTON 

DECISION 

October 7, 1975 

FROM: 

SUBJECT: islation 

The Task Force on Airline Regulatory Reform has co·mpleted action 
on the proposed airline regulatory reform legislation. This bill 
would: 

Increase entry into the industry and liberalize 
charter service. 

Remove certificate restrictions (route regulation) 
within five years and after five years would allow 
a limited amount of entry into new markets. 

Provide for rate flexibility within a designated 
zone (limits) of price competition. 

Eliminate antico·mpetitive agreements by the 
industry. 

Adopt a liberal merger standard along the lines 
of the Bank Merger Act. 

Allow carriers to abandon routes after providing 
sufficient notice to affected co·mmunities. 

Provide an incentive for better management of 
airlines. 

Benefit consumers, eventually, through lower air 
fares. 

• 
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These reform proposals have received favorable support from 
Congressional me·mbers during informal discussions and the 
tentative pro·mise of hearings this year. 

The bill has been discussed several times at the Economic Policy 
Board and has been cleared by Secretary Coleman, Attorney 
General Levi, OMB, Robert T. Hartmann, Jack Marsh, Phil 

· Buchen and Alan Greenspan. 

The attached memorandum fro·m Paul O'Neill requests your 
decision on submission of this legislation. I recommend that 
you agree to send this legislation to the Hill. 

If a decision is made by the morning of Wednesday, October 8, 
this bill can be sent to the Hill prior to the recess. 

DECISIJl1 
Agree to submit legislation 

Disagree 

See Me 

• 



SEP 29115 

. ME.HOR?\NDUM FOR: THE PRESIDE!·;T 

P~UL H. O'NEILL ~~~ 
SUi3JECT: Airline Resulatory Reform 

Drafting of legislation to reform airline regulation has 
now ooen completed. This bill. is the thirJ and final 
piece of legislation in the Administration's transportation 
regulatory reform program. The 1\u.ilroacl R~vitalL~ation 
Act \ias sent to the Congress in Hay. Legislation dealing 
wit~ t~a trucking industry is ready for sul:n~:ission pending 
discussions with industry and union representatives. This 
metaorand.um seeks approval to for\.rard the proposed air bill 
to Congress as soon as possible. · 

t.a."hile the rail and truck bills each propose important 
reforn measuro:J, tho fo1.ir bill is the •dost ~:.~ublicly v·isible 
in that it deals \vith a direct consumer service and 
pocketbook issue. Accordingly, \1e pla."l to accorapany the 
announcement of the :L·ill with intensive briefings of the 
press and various cons~~er grou?S in order to assure 
increased consum~r attention to the legislation. 

The proposed legislation reflects a consistent Administration 
approach in dealing with economic requlntion. 'rhat is, 

. \'lhercver possible, eco:aomic re~iulat:ion 'vhich constrains 
corapetition, i!lcreases price3 unnecessarily, bars entry of 
new firms o~ inhibits innovat:ion, should be eliminated. 
The spocifi.c reform mca3ures are deaignr~d to produce the 
type of donestic airline systen ~;e would like to have ten 
years from !low--one tlnt is healthy, cor:1petitiva, and 
efficient and which gives the public the best possible 
service at the lo"¥:est possible cost. 

Like the rail and truck bllls, the air bill provides 
increased flexibility for the airlinas to adjust faras 
to meet changing market conuitions without Civil -

• 

.. 
I 



A(_.ronautlcs Board (CAli) interference. It provides for 
lHJeral.izat.ion of vntry and exit in order to encourage 
cor<:peti tian and innmration and help keep prices do'Wn. 
To ~ccon~""lCc:a:r the so raforms, ti:a. bill. al~o provides for 
<.mtl.trm"/ t enforccm,.~nt by requ.:tr.:tng a.:trll.ne mergers to be 
subjected t.o proct.'lcdings and standards similar to those in 
the Ban:: ~~::::j:ger .A.ct. Further, it requires the CAB to subject 
intez:cazri·";:r agrcement;3 to a balancing test to \·leigh 
cm;,?etit.io,, <'lgainr;t t.ra.nsportation needs before granting 
such a0n~cments antit.rust irnnunity. It also provides an 
opportunity for tho Justice Department to challenge any 
agreer:1ents they feel are anticorapetitive. A detailed 
summary of the legislation and a draft Presidential message 
are attached. 

As drafb.Y1.- the legislation directs the CAB to implement 
reform sr.adually over a five-year period. This approach 
serves to mini.rnizo th2 spectre of chaotic market conditions 
which the critics of reform claim \vill result from changing 
thG prescat system. ·By announcing a schedule for change, 
the bill eliminates the u."lcertaintios of t!1e future and 
provi<~os tho industry time to plan for an orderly adjustment 
of financial zmd investr.:cnt policiea to correspond to the 
chan~;ed regulatory e.'1.vironment. As currently contemplated, 
it will be 1977 before the proposed reforra measures begin 
to go into effect. Accordingly, tha bill '1ill have little 
or no effect on the short-term financial condition of the 
airlines. 

This legislation is the product of lengthy discussion and 
careful nnaJysis by an Executive Dranch task force on 
transportation reform. The group has had a nun'lber of 
forr.1al and informal consultations and discussions l-tith the 
industry, labor groups and He."';'lbcrs of Congress. For 
exatnple, the f'..-epartmcnt of Transportation last April 
sponsored a day long Public Hearing of all interested 
parties to got their views on problems with the airline 
regulation system and potential solutions. 

It appears there is growing interest and enthusiasm for 
this reform and that ve will be able to secure sponsorship 
for tha legislation frohl several.key legislators. There 

-
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is soma chance that hearinqs in the Sc:m<!i.t~ could b.:; 
~cheduled this session. However, becaus~ we arc ~~~ring 
the end of: the congressional calendar, tr~c-;rc is a >'lt"::•=•r 
likelihood that hearings wilJ. not be pos:."ible u..1.til early 
next session. 

Recommendation 

2 

. . 
That you approve sub!ilission of the lec;i:.zlation .:~.t earlie:.,•:. 
possible date. 

Decision: 

Agree 

Disagree 

See me 

cc: 
Official File - DO Records 
Director 
Director's Chron 
Deputy Director 
Mr. Collier · 
Mr. Morris 
Return: Room 9201 NEOB~/· 
DSteen/SHorris:dw:9-19-75 
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----·- ---~--·-· --- ~----- -- - ---~------------~------------··---- ·--------- ~----·-------·-------

the Unit~cl States 0~ A.tf.1Crica il1 c:cjnr:.re0S <tsscr:·11)1. 1."'Ci, -------'-----------

Act r:1.:~1 be cited <:s the ' 11\vi<ilion Act of 1975. 11 

SEC. 2. Except a:s othcnvis~ spccificcl, wiwrcver 1n ~--:nis 

Act an an-wndme:,t is expr~ssc<l in terrns of <111 anJ.l;ilCtr::icl1t to a 

sccticn or other provision, tl-:; reference shall be co1.siclcr8d to 
• 

be. n1adc to a section or ·other p::-ovisioa of the Federal Avia.tion 

Act of 1958, as a.n:endccl. 

" 

.,, Definitions 
- . 

• 
\. 

SEC. 3. 

renumbering parag.~·ctphs (2) throu~;i1 (19) as paragraphs (_); 

through (2 0) and (ly inserting then:: in the following r:cw pa.l·<J.gr;,:.ph: 

11 (2.) 1Aclvance -purchase charter trip 1 means a charter 

trip arrar1ged pursuant to a contract between ·aJ:'J air carri~;.· or 
---· 

fQJ"eign air carrier and a person authorized by the Board io 

act as a charter o:r·ganizer, and sold by such charb~r organizer 

·--·to members of the general public on an advance purchase b2.sis 

in accordance with regulations prescribed by the Bo<.t.rci., Such 

.regulations may noi~ require that particij_Hnts purchase the 

transportation or p~ty any deposit rnore tban thirty days prior 

to departure, prohibit the chartc r organi;-:,;r from selling up to -
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date, require a pro1·c-.. tc:d price, prevent the organ~'',~::· .. · .:.1.·on1 

assumin:; the co1nrr:-2rcial risk of the ventt:re, l'cCfLl~:.; ~~1a;; ti::· 

in othcr are2..s, or otherwise umhlly restrict 'che <:v:, · ,:<L;il:i.t;,· Jf 

SUCh Charters. II 

• 
(b) Section lOl. is further <;;..l:J.ended D)" re:t'-·-'· :'•·,::· ng 

paragraph (2) as thai parag.:·aph w;:;.s nu.mb2:::cd pric'"- ') the 

enactment of th:s section as par2.g1·aph (22) and ::x~~ ;;;;~·~._phs (di 
·l. 

through (36) as par<Lgraphs (23) through (38), ancl by i.n::13r-::ir:.; 
• 

therein the following nevv l_)aragraph: 

II (21) 1lnclu:::,ive tour charter trip 1 m0ans a ch;.:t.:·ter trip 

which combincs air 'transportation, pursuallt to a co;Lt·act between 

an air carrier or foreign air carrier and a person authorized 

by the Board to- sell'inclusive tours' and land' arrang(,D1ents at 

one or mo1·e points of destination, sold to mernbers o£ the public 

at c:.. price which is not unjust or unreas enable for the charter 

air transportation plus a charge for land arrange1nents and subject 

to such other requi;:-ements not inconsistent herewith as the Board 

.I\. 

shall by regulation prescribe to assure that such charter trips 

do not substantially impair essential scheduled service. 

-

• 



3 

nun1bered prior to the cnactn~ent of ~Lis sectiJ:1 is c.r;:,;::dod 

as follows: 

II (3 7) 

trips, including a.cL'<cncc- p~:1·chase cL:rtc 1· ti·::)s, incl'..:3i \·e 

• 
tour charter trips, and other types of chartcY t:::."ios i:'l ~'-:~· 

transportation, rendered pursuant to a t:ertificdtc o£ ;:·,~-v~ic 

convenience and ne.::e"ssity issued pl.cn;u:::.r:t to s-::octior.. -~'::1 (d; \3) 

of this i'...ct • Nothb-g in this paragro..ph shall ~~ern-:it a 

.. 
supplerLJ.cntal air cc-.rrier to sell o::.· offer for s2.lc an incll:dve 

tour in air transpo:::tation by selling or offering £c,:: sai~ 

individual tickets d'crectly to rriembers of the gene:·al pt:bEc, 

but a supplement:1l air carrier may control or be undc:::- the 

control of a person authorized by the Board to n-:.a.ke such sales, 
---· ----

if such control-has been approved by the Board pu;:suant to 

sections 408 and 409 of this Act. 

--- Declaration of Policy: The Board 

SEC. 4. Section 102 is amended to read as iollows: 
,ft. 

"SEC. 102. In the exercise and perforrnance oi its powers and 

duties under this Act, tho Board shall consider tl:e following, -
among other things, as being in the public interest, a:.d i:1 

accordan<.:e with th(: public conv.3niencc and necessity: 

• 
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transportation systcn1 Vlhich is rc~>pu~isivc tc tbc nc(::~,> ;:;f tbe 

public and is adapt,~d to the pr~scnt a.ncl ft.cture neccL::> o[ the 

foreign and don-1est~c con1n1crce of the United State::', o:oO t~1e: 

Postal Se rvico, an6 of the I\ational clefe nsc; 

• 
11 (b) Tho provision of a vari(;ty o£ ac:cqu~tc, cconmnic; 

efficient and low-cost services by air carriGrs \'i'ithout unjust 

discrin--.. inatic.ns, undue preference::; ur 3.dval1tages, or ·,1:1fair 

or d.::ceptive practic-es; and tho need to improve rclat:~c!l;s 

• 
among and :::oordinc..te b.·ans portation by air carriers; 

"(c) Maximum reliance on con1peti-civc rna1:ket forces 

and on actual and potential competition to pr:ovide the neeued 

air transportation ::·ystem; 

11 (d) The encouragement of new air carriers; and 

.---·· 
"(e)· -Th~ ir..1portanco of the highest degree of ::.afetl 

in air commerce 11
• 

Procedural Expedition 

SEC. 5. Section 401 (c) is amended as follows: 

11 (c) (1) Upon the filing of any such application, the Board 
.4 

shall give due notic.:e thereof to the public by posting a notice of 

such application in the oifice of the Secretary of the Board and -
to such other persons as the Board n1ay by regulation determine • 

• 
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Any intcre~>L:~d Fel'.-O!t :nay fiL:: with the Bo::•.rd ·~ p:·cJLt!::O'.: or 

mcmo:·i:'.ndum of cp!)(,sition to o~· in support of the i::;~ua.nce of 

a cc rtifica tc. UnL ;;~' the Boa1:d issues an order find:ng .that 

the public intcr'-~~t r~:Ttir-..:s th2t the applicatio!l be dismissed 

O!l the merits, or ~lL :.tpplication requests autho:·ity to engage 

the application. shall be set for 

a public hc;:;.ring \'.' •.',:1 sixty (by~; from the: date the applic2.tion 

Any ordc:1· of disn~issal issued by the 

Board shall be dczc ·?-c::; cl ~~ firlal order subject to judicial review 
· .. 

as p1·escribc:cl in scct:!i.>:1 1006 of this Act. Mutually exclusive 

applications shall L.:.: J:e2..rd at the san~e time. If an application 

regarding inter stat<: acH1 overseas transportation is set for 

public hearing, flnd di:oposition of su.:h application must be 

made within ten months of the date such application was filed, 

except where the Board finds that the application raises issue 

. of major .air transportation significance, in which case the decision 

must be made within twelve m.onths of the date the application 

was filed. In addEion, by order in extraordinary circumstances, 

the Board m.ay del<Ly decision for up to thirty day!:> beyond the 
.I). 

applicable dat.e for decision. 

-
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to applications pcnc~ing on ·i.:he date of e:nactLkl!t of this paragraph 

or to application:~ filed \Vi.thin twelve rnonth:; u:: :;uch enactrn~i1t. 

disposed of within ·::!ightccn n10nths of the cL·.~· cJ such enactnl.ent. 

Applications filed wifhin hvd \ c rnonths of ·:.:1:::: '' , :.:; of enac:'~1·nc.r.t 

must be disposed c . .f within e-ighteen n10nths :Jt ~~~'::.: d<".te of applicatio:1. 

11 (3) If the B9ard docs not act \Vitb:·l ·..:;!::; time specified 

in paragraphs (1) a.lU (2), the certific-ate autLo1·:::y request.:::d in 

the appljcation shaH becon1c effective, and t~1c :3oE~rd shall issue 

the certjficate as requested without further }JT(H.::ecdings. 11 

--~--

Entry 

SEC. 6. 
--------·· 

.. --------
(a) - Su::os~-ction 4 01 (d) (3) is amended as fo~lows: 

11 (3) In the case of an application for a certificate to engage 

in supplemental air tr9-ns portation, the Board shall is sue a certificate, 

· as may be 'requireG: by the public convenience and necessity, authorizing 

the whole or any p.ut thereof and for such periods as the Board 
.G 

n1ay specify, if it iinds that the. ap_plicant is fit, willing, and able 

propel-"ly to perform the transportation covered by the application 

-
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and to co::fcrn1. to t::c provisions uf this Act a:1ci th,~ rules, 

regulation.s, and rc<2_t1irern8nts of the Board hereundc;:. Any 

certificate: issued p;:_rsu<irlt to t:hi.3 paragraph shall contain such 

lirnitatio,--:s as the })card shall .find necessary to assure that the 

service. rcndl!red pHr~uant thereto 'Nil! be lim.itcd to supplemental 

air tran.3port<:ttion c..> def:i!1ed in tbis Act. 11 

(b) Section 101 (d) is amended by adding the .Coll;_;._ving: 
, 

paragraph:~: 

~l. 

• 
11 (4) The Beard shall issue a certificate fo!' interstate .. 

air transportation b8t~';een any two cities not receiving nonstop 

scheduled air trans ;)ortation by an air carrier holding a certificate ., 
l 

t 
:l 

of public convenienc_e and necessity to an applicant if it finds 

.1 
1 the applicant is fit, willing, and able to perform such transportation 

properly, and to conform to the provisions of this Act and the -----
rules, regulations, and requirements of the Board hereunder. 

''(5) Any ai:c· carrier that engages in interstate air 

-~_transportation solely with aircraft having a capacity of less than 

·fifty-six passengers or 16, 000 pounds of property shall not be 

required to obtain a certificate of public convenience and nece~ity 

if that carrier confur rns to such· financial res po:1sibility requirements 

. 
as. the Board n1.ay by regulation impose. The Board s~ll by 

• 
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regulatiun increase the pztsscn,;cr or property cti.paci~i,~s sp-.;cilie:6 

in thi~ paragraph v'.h;;n t_?c public interest so re<r"-il·es. Air 

transportation pursuar.t to this paragraph is nnt subject to s.:::ctior.s 

403, 404, 405(b), (c), (d), 408, 409 or 412, e:-:cept for th·3 

provisions regarding• joint fares and through rates. 11 

(c) Section 40l(e)(l) is amended to add at the cncl: 

"The Board sl~all no:, however, i1npose closed-door, 

single -plane se rvic,~, mand;:.:.tory stop, long -haul restrictions, or 

similar restriction:::'' on any new certificate 01· ar:nendn1ent to any 

existing certificate. 11 By January l, 1981 the Boar9 shall reissue 

.-alLcertificates. for interstate air---transportation in the .. forn-l of aa 

· unduplicated list of city pairs ·that each certificated air carrier 

is authorized to seo:ve pursuant to the terms of subsection (o) (1) 

or as otherwise pro:r_i..ded by this section. Su_b~equent to -_____ .,----·-

January 1, 1981 eac:,. amendment to a certificate authorizing 

interstate air transportation shall take the form of additions 

____ to, or .deletions from, such listing. 

-

• 
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SEC. 7. Secti.on 40l(h) is amended to read as fol1ows: 

''(h){l) By ,'anu;;,..ry 1, 1978, the I3oard shall prepare an 

unduplicated list of city pairs tha.·.: each interstate certificated air 

carrier is authoriz,~c: to serve on January ]., 1981, pursuant to the 

terms of subsection•(o)(l). This list shall be the bz· sis for detcrrn.ining 

whether a city pair route is eligible for transfer, sale, or lease 

. pursuant to the provisions of subsection (l:.) (2). 

"(h)(2.) On ::::J:r after Januar~r 1, 1978, each air carrier .. 
engaged in intersta::e scheduled air transportation may tra.::1sfer, 

sell or lease any cf its authority ~o engage in scheduled interstate 

air trans FOrtation or the authority conferred by section 401 (o) (1) 

to engage in inters tate scheduled air trans portatl.on to any air 

carrier the I3oard fillds is fit, willing and able to perform such 

transportation properly, and to conform to the provisions of this 

Act and the rules, regulations, and requirements of the Board 

thereUlldcr. 

"{h)(3) In the case of an application for transfer, sale or 

lease of a route p-ursuant to section 401 (h) {2) to an air carrier 
.B 

which the Bo3.rd hc:.s found fit, willing and able to engage in air 

transportation, and conforms to the provisions of the Act and t~e 

-rules, regulations, and requirements thcre'.lilder, the Doard shail 

'. 

approve the transa,;tion unless the transaction fails to rr1cet the standat·c 

in section 4 08. If the transferee of the route docs not hold 

• 
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.. 
certificate authority from the Board, the Board s}-,~;.11 determine 

whether the applicant meets the requirements of :;c~..~~ion 401 (h) (2) 

within six months of the date the request is filed. 

· 
11 (h)(4) Prio1· to January 1, 1978, a cert-ific3.te may n;)t 

be transferred unless such transfer is approved by the Bu.?.rc: 

as being consistent with the public interest. 

Abandonments 

SEC. 8. Section 40l(j) is amended as follmvs: 

"{j) (1} I'-Jo air carrier sh(lll ab3.!1don. <111y :::·o~tc, or p~~t 

thereof, for which a certificate has been issued by the Board, 

unless, upon the application of such air carrier, after notice 

and hearing, __ the ·Board shall find such abandonment meets the. 

slandards set forth in this subsection or is otherwise found to 

be in the public interest. Except as provided in paragraph (3), 

any carrier shall be permitted t0 abandon any route or part 

thereof for which a certificate has been issued: 

. 11 (A} if that carrier has operated the route or part thereof 

below fullo allocated cost (including a reasonable return on 

·investment) considering payments pursuant to section ~06 (b)(3), 

.Cor a period immediately preceding the abandonment petition of at 

• 
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11 

least one year, except the Board r:nay require continuation of 

.. 
service for one addition;1l year if the public interest requires; or 

11 (13) if 2. carrier ::an demonstrate its operations for the 

route under consideration have been conducted below the direct 
• 

cost for that route for a period of at least three months immediately 

preceding the abandonment petition; or 

11 (C) upon ninety days notice to the Board if the carrier 

can demonstrate that service will be provided by another air 
-l, 

• 
carrier. 

11 (2) Any interested person may file with the Baard a 

protest or memorandum of opposition to or in ~'H<pport of any 

abandonment petition. The Board may requ~re any air carrier 

abandoning a route or part thereof to establish reasonable, 

cooperative working relationships with any air carrier providing 

-
replacement services • 

11 (3) The Board may require continuation of service to 

a point if the local community or State or other public body agrees 

.to provide sufficient support to assure that the carrier's total 
.4 

revenues, including any subsidy payments pursuant to ~ection 406 

the t:oute or part thereof, cover fully allocated costs (including -
reasonable return on investment) for the specific service at issue • 

• 
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"(4) Any carrier may temporarily suspend service on ... 
any route or part thereof upon reasonable notice to the Board 

if service is provided by another air carrier. In the absence 

of such service temporary sus pensions shall be authorized if 
• 

the sus pension meets the standards set forth in subsection {j)(l) 

for abandonments or is otherwise found to be in the public 

interest. 11 

,,, Route Expansion 
• 

SEC. 9. Section 401 is amended by adding the following 

' new S\lbsections: 

"Removal of Restrictions" 

11 (o){l) On or after January 1, 1981, each air carrier 

engaged in interstate scheduled air transportation may engage in 

-------
nonstop sche(I-t;.led air transportation without regard to any 

. certificate limitations or other restrictions between any points in 

. 
the United States named in its certificate or certificates on 

January 1, 1975. Within sixty days of the enactment of this 

paragraph, the Board shall undertake a proceeding to phase out 
.~ 

all.existing restrictions in such c-ertificate or certificates authorizing 

interstate air transportation. In exercising this authority, the 
. . ~ 

Board shall proceed equitably, giving due consideration to the 

effects of elimination of restrictiops pn each air carrier. · The 

• 
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Board >hoJl. proc:c,>.d expeditiously and report its progress to 

Congre~>s annu~d'-'/• .. 
11 (2) On r):· after Jam.13.ry 1, 1981, each air carrier 

engagc:d in for;· j::; n air transportation may engage in nonstop 

schech.1 t8d air t1·<~n s nortation bet\veen any United States points 

narned :in :its cc;:·~}i_icate or certificates and served by that air 

carrier on Jc-u:u:'.l"Y 1, 1975. Sixty days from enactment, the 

Board shall UP.•L:1·t~:..~ze a proceeding to elirninate any requirements 

which preclude 3'\.:ch nonstop service.· 

"Discretionary Scheduled Operations 11 

' 
11 (p)(l) The authority granted in this paragraph shall 

becon1e effective on January 1, 1981. 

"(A) determine and publish the number of available seat 

miles operated in interstate passenger scheduled air transportation 

by certificated air carriers and the num.ber of available seat 

miles operated in intrastate passenger scheduled air transportation 

by air carriers certificated by a State regulatory authority during 

the preccing calendar year; 

"(B) determine and publish the number of available ten-miles 

operated by certificated all-cargo air carriers interstate scheduled 

air transportation during the preceding calendar year;---

• 
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i'(C) establish classes of scheduled passenger air carriers, 
.. 

as follows: in Class I, those air carriers which operated in 

excess of five billion available seat miles in interstate scheduled 

air transportation during the preceding calendar year, or which 

• 
operated in excess of one billion available seat miles in interstate 

and intrastate scheduled air transportation during the preceding 

calendar year and d~d not receive· subsidy payments pursuant to 

section 406; in Clats II, those carriers which operated in excess 
. • . 

• 
of one billion available seat miles in interstate and intrastate 

I 

scheduled air transportation during the preceding calendar year 

but less than five billion available seat miles in interstate and 

intrastate scheduled air transportation during the preceding 

calendar year and which are not in Class I; and in Class III, 
--·-·----- ---

thqse carriers which operated less than one billion available seat 

miles in interstate and intrastate scheduled air transportation during 

the preceding calendar year except those carriers certificated by 

State authorities and who have not operated at least 100 million availabl 

seat miles in intrastate scheduled air transportation shall not be 
.I). 

in this·class; and 

"(D) determine and publish the average number of available -
scat miles in scheduled a·ir transportation for each of the three 

classes of air carriers :in· (C) and of. available ton-miles for those 

carriers referred to in (B) • 

• 
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"(3) Notwithstanding any uther provision of t\is section, 

each air carrier holding a certificde of public corl\'~·:·,icnce and 

necessity for scheduled air transportation and eo.ch :c; ~- carder 

engaged in intrastate scheduled air transpo:(tc\~ion ;-•cl;·.suant to a 

• 
certificate issued by a State regulatory authorit)' a;;:~ '':Hch reports 

its available seat miles in passenger scheduled o.ii- '~r«nsportat~"m 

to the Board may engage in intenaate s chcduicd air :1· 2.ns port<.c~.io;1 

in any and all mar~~ets of its choosing in ad(::ition to th<:t.t transportation 

• 
otherwise authorized, subject to the following limitations on the 

level of such additional operations--

"(A) a carrier in Class I shall be lirnitecl in each calenc.lar 

year to a level of additional operations which does not exceed 

five percent of the average number of available seat miles in 

interstate and intrastate scheduled air transportation operated 

by carrbrs in its class during the preceding calendar year; and 

"(B) a carrier .:n Class II or Class III shall be limited 

in ec:.ch calendar year to a level of additional operations which 

does not exceed ten percent of the average number of available 
-~ 

seat miles in interstate and in~rastate scheduled air transportation 

operated by carriers in its class during the preceding calendar -
year or which docs not exceed ten percent of the available seat 

• 
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miles operated by the individual carrier in interstate and ini rastatc 

scheduled air transportation, whichever is grr;atc:; :c; and 

11 (C} all-cargo carriers shall be lirnited in e:cch caL::!J(~ar 

year to a level of additional operations \vhich docs not exceed 

ten percent of the a·verage nurnber of available ton-nliles c·v:~rated 

in scheduled air transportation by carrier:; in its class ckd.r:;; the 

pr~ceding calendar year. 

11 (4) Carrier.~ in Classes I through III shall be pennit~:ed 

.. 
to• carry mail and cargo on any flights conduc.ted pursuant to 

this paragraph. ' 

11 {5) Operations conducted pursuant to this paragraph 

may be combined with any other authority held by the carrier 

to permit single -plane and single -carrier services using combinations 

--
of the carrier's -exi~ting authority and the new authority. 

"Additional Authority 11 

"{q) Any carrier engaging continuously for twelve 

consecutive months in nonstop scheduled air transportation pursuant 

to the authority conferred by subsection (p) of this section may 
.4 

apply to. the Board for a certificate 'of public convenience and · 

necessity authorizing unrestricted nonstop scheduled air transportation 

-in such market. Within thirty days of the date of application, the 

Board shall grant such application ·and issue the certificate as requester!, 

• 
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unless the Bo::tr<l determines that the applicant has not conformed , 

... 
to tlJt:! provisions of this Act with respect to the. service in 

que~;tion. Breaks in service occasioned by labor disputes or by 

factors beyond the control of carrier shall not destroy the . 
continuity of services rendered before and after the break in 

service, but such periods of tim.e shall not be counted towards 

meeting the requircr11ent that service be offered for twelve 

months. ' 1 
.. ,, 

"Scheduled Air Transportation· Defined" 

11 (r) For the purposes of paragraphs (d)(4). (o), • (p) 

and (q) 1.schcddcd air transportation' means interstate air 

transportation performed by a carrier between two or more 

points, with a mininmm of five round trips per week, pursuant 

to pl.1.blished flight schedules which specify· the times, days 

ol the week and places between which such flights are performed.". 

Transportation of Mail 

SEC. 10~ Section 405 (b) is amended to read as follows: 

"(b) Each air carrier shall, from time to time, file with 

the Board and the Postmaster General a statement smwing the 

points between which such air carrier is authorized to.engage in 

air transportation, and all schedules, and all changes therein, of 

aircraft regularly operated by the carrier between such points, 

• 
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setting forth in respect of each such schedule the points served 

.. 
thereby and the ti1nc of arrival and departure at each such point. 

The Postrnastcr General may designate any such schedule for 

the transportation of rnail between. the points between which the 

air carrier is authorized by its certificate to trans port mail. 
• 

No change shall be made in any schedules designated except 

upon ten days' notice thereof as herein provided. No air carr:i.er 

shall transport mail in accordance with any schedule other than 
''-· 

a. schedule designated ·under this subsection for the transportation 
\. 

of mail." 

Consoliclr1tion, M0ro:er, anrl Arnui.sition of Control 

SEC. 11. (a) The first sentence of Section 408(b) is amended 

by inserting after the first reference to the word "Board" the 

----------~ 
following: 

- ----

.
11and at th_e_ same time a copy to. the 

f...ttorney General and the Secretary of 

Transportation''. 

(b) The first proviso of Section 408 (b) is amended by 
./I. 

adding after· the first "That" the words "(i) with respect to an 

application filed within thirty months from enactment of the -Aviation Act of 1975, 11 and by adding after the last word of that • 

• 
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proviso (and before the colon there following):"; and (ii) with 

res pcct to an application filed more than thirty months from 

enactment of the Aviation Act of 1975, the Board shall not 

approve such a transaction: 

"(1) if it would result in a monopoly or would "be . . 

in furtherance of any combination or conspiracy to monopolize 

or to attempt to m.onopolize the business of air transportation 

in any part of the United States, or .,, 
• "(2) whose effect in any section of the country may be 

substantially to lessen competition, or to tend to create a 
• 

monopoly, or which in any other manner would be in restraint 

of trade, unless the Board finds that the anticompetitive effects 

of the proposed transaction are outweighed in the public interest 

19 

by the prob~ble effect of the transaction in meeting the transportation 

c'bnvenience and needs of the com.munity or communities to be 

served, and unless it finds that such transportation convenience 

and needs may not be satisfied by any less anticompetitive 

alternative. The party challenging the transaction shall bear the 
,I). 

burden of proving the anticompetitive effects, and the proponents 

of the transaction shall bear the burden of proving that it meets 

the transportation convenience and needs of the com~nity or 

communities to be served and that such convenience and needs 

may not be satisfied by any less anticompetitive alternatives:" 

• 
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(c) Section 408 is further amended by adding the following 

... 
new subsection: 

11 (g)(l) Any transaction specified in subsection (a). 

regarding which an application is filed n~ore than thirty months 

following enactment of this paragraph, may not be consun~mated 
• 

before the ninetieth calendar day after the date on which the 

application therefor was presented to the Board, and the Attorney 

. 
General. The Attorney General may bring an action under the 

.,, 
antitrust laws arising out of such a transaction in the United 
• 

States District Court for the District of Columbia or in any 

other appropriate District Court within s1.1ch ninety-day period. 'J;he 

Attorney General shall publicly notify the Secretary of Transportation 

before filing such an action. No transaction specified in subsection 

(a) shall be c~nsummated- until the antitrust action, and all appeals 

from such action, which shall be takP.n pursuant to Expediting 

Act, as amended, 15 U.S. C. §§ 28-29, have been concluded. After 

--·-the filing of such an antitrust action, .all proceedings thereunder 

shall be stayed until the termination of the Board proceeding under 

·subsection (b) and the termination of all judicial proceedings, 
4 

if 

any, brought under Section 1006 with respect to a Board order 

issued pursuant to subsection (b). The Attorney Gene~al may not 

• 
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however seek judicial review under Section 1006 of a Board .. 
-

proceeding on a transaction as to which the At~orney General has 

a pending antitrust action pursuant to this subsection. 

"{2) In any •action brought by the Attorney General 

under this subsection, the standards applied by the court shall 

be identical with thqse that the Board is directed to apply 

under Section 408 {b) (ii), and the court shall review de novo the 

. ~ 

issues presented. 

11 {3) The Bo~rd may appear as a party of its own motion 

and as of rights and be reprc sented by its counsel in any 

action brought by the Attorney General pursuant to this subsection, 

and in any such action the Secretary of Transportation shall 

file with the Dis~~ict _Court a statement sett~ng forth his views 
--.---- ~ 

: ' . I on the challenged transaction and the· implications of the challenged 

! 
transaction upon national transportation policy. _ 

---- "(4) Upon the consummation of a transaction approved 

under this section and after the termination of any antitrust 

litigation commenced within the period prescribed in this section, 

or upon the termination of such period if no such litigation is 

-
:. commenced therein, the transaction may not thereafter be attacked 
' 

in any judicial proceeding on the ground that it alone and of itself 

• 
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constitutes a vioL."i:ion r.A any antiL·i.~st laws olhcr than Section 2 

of tbc Sherman i\d, 1:. '].').C.§ 2, 1:ut nothing :i:h this chapter 

shall exempt aEy P'-~rsoo i:J.'olved 1n or affected by such a 

transaction from cornpl y:, :~ with t:i:..e antitrust laws after the 

conS\11TlDl.ation of such i~·cn.:::~.ction. For the purposes. of this 

section, the tern1. 'antic1·:1.~t: laws 1 n:cans the 'antitrust laws' 

as defined in Section 1 o£ tLe Clayto:1 Act as amended, 

15 u.s.c. §12. 

·l. 

"(5) All transac.tioi1s approved by the Board pursuant 
• 

to this section may be cL<..t~lenged by the Attorney Gene,ral in 

an action brought. to enforce Section 2 of the Sherman Act, 

15 U.S. G. 8 2, notwithst?ncli.ng any other provision of this section 

or section 414. 11 

(d) Section. 408 is further amended by .adding the following 
---~ 

new subsection: 

"(h) The Board 1nust issue a final order with 

respect t.o any application filed pursuant to Section 408 within 

one calendar year. 

.r. 

·-

• 

. 
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SEC. 12. Section 412 is amended by strib11g suh:_;ect.i.on (b) 
... 

and adding im.m.cdiately after subsection (a) the~ follov. i ~g new 

subsections: 

11( b) .After ea"h agrecm.ent is filed, the J:\oan~ ::.La.ll glVc 

notice of the agreement to the Attorl<ey General a.nc; LhL; ::C:..:cretary of 

Transportation \vithin ten days of receipt of the: <L~rcocJ-:' ~nt. The 

Attorney General or the Secretary of T ranspo!·Latio:l c~~J. y rcque st. 

tHe Board to hold a h,~aring in accordc:mce with 5 U.S. C. § 556 to 

determine if the agreement is consistent with the pr'?··.·isions of this 

I 

Act, and if so requested, the Board shall hold such a hearing. I£ 

. the Attorney General or the Secretary of Transportatic.:: believes that 

because of changed circumstances, any agreernent which has been 

previously approved by the Board has anticompctitive implications 
-----

- .,.- --------
or po longer serves a transportq.tion need, the Attorney General or 

the Secretary of Transportation rna y request the Board to hold a 

hearing in accordance with 5 U.S. C. § 556 to determine whether the 

·--
.. agreement remains consistent with the provisions of this Act. If so 

requested, the Board shall hold such a hearing, and may after such 
.4 

hearing disapprove the agreement. 

"(c) The Board may not approve any contract or agreement 

in interstate or overseas air transportation ( 1) which controls levels. 

of capacity, equipment, or schedules, <,2) which relates to pooling 

• 
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or apportioning earnings (except for rnutual aid pact agreements 

among air carriers), los~;es, traffic, or service, (3) which fixes ... 
rates, fares or charges (except for joint rates, fares or charges), 

or (4) which fixes prices, connniss:ions, rates or other forms of 

contracts for goods 9r SCl_'ViCCS provided to or for air carriers by 

persons other than air carriers. For the purposes of this section, 

agree1nents arnong carric.r::; allocating operations at high traffic 

airports as identified by H1e Secretary of Transportation shall not 

\}e deemed pooling ~F capacity agrecrnents. In addition, the Board 

may not approve any contract or agreement between an air carrier 

' not directly engaged in the.' ope1·ation of aircraft in air transportation 

and a common c<:.rrier subject to the Interstate Comrnerce Act, as 

amended, governing the cornpensation to be received by such common 

carrier for transportation services performed by it. 

- . 

"(d) The Board rn~y. approve any such contract or agree-

ment, whether or not previously approved by it, whicl1:. it finds not adverse 

•to -the public interest,- not 'iri- violation of this Act, and which. does not\ 

reduce or eliminate competition, unless there is clear and 

convincing evidence the contract or agreement is necessary to meet 
-~ 

a serious transportation need or to secure important p~blic benefits, . ,) 

and no less anticompetitive alternative 1s available to rerach the same 

result. 

• 

' - \ 
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"(e) Wilh respect to furdgn air transportation the Board 

shall by order dis:tpprove any such contract or agrccn1ent, \Vhether 

... 
or not previously approved by it, that it finds to be adverse to the 

public interest, or in -violation of the Act, and shall by order approve 

any such contract or agreement, or.'any modification or cancellation . • 
thereof, that it docs not find to be adverse to the public interest, 

or in violation of this Act. 11 

Antitrust lri1nwnity 

SEC. 13 •. Sectibn 414 is amended by .addir,g the words 11in air 

transportation" before the word "authorized". 

' 

Rates 

SEC. 14. Section 1002 is amended by: 

(a) Amending paragraph (d) so as to read: 

11(d) _Yfbenever, after notice and hearing,· upon complaint,· 

o"l" upon its own initiative, the Board shall be of the opinion that 

. 
any individual or joint rate, fare, or charge demanded, charged, 

-._ 
collected or received by any air carrier for interstate or o";~rs':as 

. air transportation, or any classification, rule, regulation, or practice 

affecting such rate, fare, or charge, is or will be unjust or 

unreasonable, or .unjustly discriminatory, or unduly preferential, -
·or unduly prejudicial, the Board shall determine and prescribe 

I I 

• 



the maxi1nnin or n1.i1,irnltrn lawful rate, fare, o~ charge thereafter 

to be dernanded, chaq~_ccl, collected, or received, or the lawful 

classification, rule, regulation, or practice thereafter to be made 

effective: 

Provided, hov;ever, that a rate above direct costs may 

• not be found to be unjust or unreasonable c;1 the basis that it is too 

low, and the Board m.ay not rec~·.1ire an 2-ir carrier to charge, demand, 

c91lect or receive co.r:rpeEf;ation in excess of that air carrier's 

direct costs for the service at issue. 11 

• •l, 

(b) Arnencling paragraph (c) so as to read: 

11(e) In exercising and performing its powers and 6.uties 

with respect to the detenninatiun of maximum rates ior the 

carriage of per sons or property, the Board shall take into 

. ' 

consideration, among other factors 

11
( 1) the_ effect of such rates upon the movement of traffic; 

----·· . 

''{ 2) the need in the public interest of adequate and 
--i 

efficient _transportation of persons and property by air 

carriers at the lowest cost consistent with the furnishing 

of such service; 

11(3) the quality and type-of service required by the pu'blic 

in each market; 

,. -
11(4) the need for price competition to promote a 

• 

; 
i 
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healthy air transportation industry which provides 

maxinmm. benefits to consun1ers; 

... 
"( 5) the need of each carrier for revenue sufficient 

·to enable such air carrier, under honest, econon1ical 

and efficiejlt management, to provide adequate and 

efficient air carrier service; and 

"( 6) the desirability of a variety of price and service 

options such as peak and off-peak pricing to irnprove 

• economic. efficiency. 11 

·1·. 

(c) An1ending paragraph (g) so as to read: 

"(g) Whenever any air carrier shall file with the :Board a 

tariff stv.ting a nc·•: individual or joint (between air carriers) rate, 

fare, or charge for interstate or overseas air transportation or 

any classification, rule, regulation, or practice affecting such rate, 

----
fare, or charge, the Board is empowered, upon "complaint or upon 

its own initiative, at once, and, if it s0 orders, without answer 

or other formal pleading by the air carrier, but upon reasonable 

notice, to enter upon a hearing co:tcerning the lawfulness of such 

rate, fare, or charge, or such classification, rule, regulation, or 
... 

practice; and pending such hearing and the decision thereon the Board, 

by filing with such tariff, and delivering to such air carrier 

• 



affected thereby, a etatcn<cnt in writing of its reasons for such 

suspension, may suspend the operation of such tariff and defer 

.. 
the use of such rate, fare, or charge, or such classification, 

rule, regulation, or practice for a period of no longer than 90 

days if: • 

(a) with respect to any proposed increase the proposed 

tariff would be more than 10 percent higher than the 

tariff in effect 365 days prior to the filing of the proposed 

tariff; or ·~, 
\. 

(b) with respect to any proposed decrease, there is 

clear and convincing reason to believe that the proposed 

tariii will be bcl.ow the direct costs oi the service at issue; or 

(c) with respect to any decrease filed within one year 

following the enactrnent of this paragraph, the proposed 
----. 

tariff '-vould be more than 20 pc rcent lower than the tariff 

ir ... effect on the day of the enactment of this paragraph and 

the Board believes the tariff v.i.ll be found to be unlav.iul; or 

(d) with respect to any decrease filed in the period 

commencing one year from the enactment of this paragraph 
'" 

and ending two years from such enactnwnt, that the proposed 

tariff would be more than 40 percent lower than ~e 

• 

' ~ 
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tariff in effect on the day of enactment of thi ~: parag r2.ph 

and the Board believes the tariff ·will be foun~l to be 

unlawful. 

If the proceeding has not been concluded and a final order made 

within the initial pcdocl of suspension, the Bo.ard m~y, frorn. tirne 

to time, extend the period of suspension, but not for.a long,::::: period 

in the aggregate than .. one hundred and eighty days beyond the 

time when such tariff would otherwise go into effect. Alter 

. ·~ 

hearing, the Board may make such order .\v~th .reference thereto 

as would be proper in a proceeding instituted after such rate, 
• 

fare, charge, classification, rule, regulation, or pr3:ctice had 

become effective. Any proceeding pursuant to this subsection shall 

be completed and a final order issued within one hundred and 

eighty days of the til'rle when such tariff would <;>ti;erwise go into 
-----------

effect. If the proceeding has not been concluded and an order made 

within the period of suspension, the proposed rate, fate, charge, 

-~--classification, rule, regulation, or practice shall go into effect 

at the end of such period: Provided, that this subsection shall not 

apply to any initial tariff filed by an_y air carrier. Provided further, 

that the fact that a tariff may. be suspended pursuant to this paragraph 

-shall not create a presumption with respect to its ultin1ate lawfulness." 

/ I 
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(d) Amending p~to.:~;~:raph (i) so <1!:;; to read: . 

''(i} The I3o::~nl ~:ba.ll, v.·Lclh:vcr required by the public 

.. 
convenience and necessity, after n0tice and hearing, upon complaint 

or upon its own initiative, c sta bli sh thro\.t~h service and the 

maxin1.un1 joint rates, fares, or charge5 for interstate or overseas 
• 

air transportation, or the clas s}fications, rules 1 regulations 1 or 

practices af:fecting such rates, fa :·e s or charges, and the terms 

~ 

and conditions under \.·hich such through service shall be operated. 11 

(e) Add a new p2.ragraph (k) to read as follows: 
• .,, 

"(k) 'Direct Costs 1 means the direct operating cost of 

providing service to which a rate, fare, or charge applies', and 

shall not include such items as general and administrative expenses; 

depreciation; interest payment; a1nortization; capital expenses; 

costs associated with the developrncnt of a new route or service; 

and other fixed costs or costs which do not vary .immediate! y and 

directly as a result of the service at issue. 11 

Postal Service Contract Authoritv 

SEC. 15. Section 5402(a) of title 39, United States Code, 

is amended to read as follows: 
.n. 

1 ~a) If the Postal Service determines that service by 

-certificated air carriers between any pair or pairs of points 1s 

• 
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not adequate for its purposes, it rnay contract for the transportation 

o! mail by air in such manner and under such terms ·and conditions 

· as it deems approprid.te: 

11
( l) with any certificc.t~d air carrier between any of 

the points betwc~n which i:bc carrier is authorized by the 

Civil Aeronautics Board to engage in the transportation of 

mail; 

11
( 2) \vith any other cer-tificated air carrier 1 if no 

certificated air carrier so authorized is willing so to 

contract, or between points between which no cc;:!rtificated 
• 

air carrier is authorized by the Civil Aeronautics Board 

to engage in such transportation; or 

11
( 3) with any othe:- air carrier 1 if no certificated air 

carrier is willing so to-contract." 
--··-

Local Service Subsidy Study 

.. ... SEC. 16. The Secretary of Transportation shall undertake 

' 

i" 
' 

~-.a Study of the Local Service Air Carrier Subsidy Program and 
j. 
I 

l make recommendations to Congress for any necessary changes 

in the subsidy system within one year of the date of enactment 

• of this section. The Secretary shall consult with community 

-. leaders in the cities now receiving subsidized air serv1ce, the 

local service air carriers, the Chairman of the CAB, and the 

• 
i. 
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relevant CommiHccs of Congress. As part of this study, the 

Secretary shall identify th<--~ cost of local service subsidy involved 

in providing service at each city. 

• 
• 

• 

---·-
-----·--

-
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AVIATIO:::--.J ACT OF 1975 
, 

SECTIO?"-i- BY- SECTIO:-\ ANALYSIS 
' 

Section 1. Cites the Act as the Aviation Act of 1975. • 
• 

s~ction 2. Provides that any reference to a section, unless 

otherwise indicated, refers to the Federal Aviation Act of 19 58~ 

as amended ( 11 the Act"~. 

"p 

Definitio:1s .. 
Section 3. This section amends Section 101 of the Act dealing 

with definitions. The purpose of this section is to liberallze 
. ' 

.pcrma::ently and by statute the availability of charter services. 

The Board has generally placed limitations on the growth of charter 

services. 

Prior to August, 1975, the Board required for 

inclusive tour charters: ( 1} a minimu.n. of three stops; ( 2) a 

minimum of seven days between departure and return; and ( 3) a 

minimum rate not less than 11() p..:rcent of any available scheduled 

fare. ~egislation presently before Congress, S. 421, "The Low-

Cost "}J.: Transportation Act", would substa1~tially broad,.;n the 

availability of charter services. In response to'this leg~l::..t:on 

~nd public criticism the Board has recently expanded the availability 

of inclusive tour charters on its O\vn initiative, effective Sc:ptr.!mb.~r 13, 

• 
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2 

19?5. [ 40 F. R. 34089]. The Board's new rules would allow ,. 
' 

one- stop inclusive tour charters'. The minimum stay requirement · 

~vould be reduced to three nights for a North An1erican charter 

. . 
and six nights for an international charter. Minimum rafes would . . 

not be pegged to the scheduled fare but would be based on a reasonable 

rate for the charter ail' transportation plus $15 a night for land 

arrangements. The new rates also provide that tickets n1ust be 

pul"chased 15 days in advance for North American trips and 30 days 

in advance for overseas trips. 

, . 
' This amendment incorporates m.any of the features of 

S. 421 to guarantee the continued availabili+ty o£ low cost charter 

service. It provides new definitions of "Advance-purchase charter 

trip" and "Inclusive tour charter trip'' and amends the present 

definition of "Supplemental air transportation". The proposed 

definition of "Advance-purchase chartc r trip" contained in paragraph 

(2) would authorize a new type·of charter similar to the present 

Board authorized travel group charters. Such advance purchase 

chart.ers would be sold by tour organizers to members of the general 

public and would not be required to include a gro_und pac~agc. The 

Board would be prohibited from requiring purchase of tickets more 

than 30 days in advance of the flight or from restricting the charter 

• 
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organizer fron1 selling up to 25 percent of the tickct,.sco.ts at any 

tin1.e prior to dcp<{rture. 1\linjrnum stay requirements could not 

exceed 3 days.in the Western Hemisphere, nor 7 in other areas. 

The prop6sed paragraph ( 21} would authorize one stop 

inclusive tour charters. The rate for such charters would be based 

, 
on the cost of the air transportation plus the charge for ground , 

arrangctnents~ The reference to 11unjust or unreasonable" rates 
" 

refers to the standard set out in section 100 2( d} and ( j), as amended 

by section 14 of the bill. The Board would be authorized to assure 
• 

that one stop inchl sive tours do not impair s~hcduled services. 

The proposed p::u .. ·ag raph ( 36} provides ·an amended 

definition of "Supplemental air transportation•• and it removes 

the prohibition against supplemental air carriers selling tickets 

indirectly through control of those authorized by the CAB to make 

such sales. The n.cw de.finition would delete the prohibition against 

the carriage of mail by supplementals in the present Act and would 

delete the language 11to supplement the scheduled service • II 

) .. 
·' 

' 

The latter language is inconsistcr~t \ .... ~~th the present role of supplemental 

air carriers in prov-iding low-cost charter air transportation • . -

I. 

• 
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Dcclo.r3.ti(lrt c1f Policv 

Section 4. This section ame11d s Section 10 2 of the .. Act dealing with 

the Declaration o£ Policy of the Board. Every decision of the Board 

must reflect the basic guidance provided for by the Declaration of 
• 

Poliqi which is an intcg :::-<..1 p.::t rt of the Act. This amendment 

rearranges the order of the Declaration into a more logical fonn, 

. 
but more important! y, it changes the basic thrust of the policy 

announced in the declaration • 
• 

The present policy declaration is protectionist and 

promotional of the industry in tone. It speaks in tern1s o£ promotion 
I 

of the industry in several places, and at the same time provides for 
f 

competition "only to the extent necessary •• II 

The amended policy declaration recognizes the need 

for "encouragement and development" but clearly states that the 

basic policy goal is to develop a system to satisfy the needs of 

the public,· not just the airline industry itself. It speaks in term~ 

of a "variety" of ·1 'efficient and low-cost services". It reaches 

this goal by "maximum reliance on competitive market forces" and 

by the "encouragement of new air carriers" rather than the heavy 

hand of Federal economic regulation. It recognizes that ~fety must 

be continued to the "highest degree". In essence then, the thrust 

• 

'· 
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of the amendments is to focus upon the public needs, and to rely 
, 

upon competition and the m.arkct to p:rovide such needs, including 

the 1i bcralize~ entry of new ca rricr s, while at the same tin"le 
I 

preserving the highest degree of safety. Needless to say, the 

words "promotion" and "cornpetition to the e::-.i:cnt necessary'' have 

been deleted • 
f 

• Procedural Exncdition 

Section 5. Section 401 prcsentl y provides that no air carrier 

may operate unless it holds a certificate of "public conve~ence 
r 

and necessity" from the Board. By this requireme-nt the Board 

• 
regulates entry into the industry and into new markets. This 

section amends section 401( c) which provides that the Board act 

on applications for certificates of public convenience and 

necessity "as speedily ~s possible". The Board has been very 

reluctant to allow new entrants to the industry - there have been 

no new "trunk" carriers s1ncc the inception of the original Act in 

1938 - and for the last 5 years the Board has imposed a "route 

moratoriun1" and refused to grant entry into new markets by 

established carriers. -
To prevent another n1oratorhun, and to assume that 

'· 

cases arc dccidc<i wit!un 3. reasonable period, the proposed subsection 

• 
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(c){ 1) would require a speedy hearing on all applications for 

"' 
certificates of pul~lic convenience and necessity. Any person 

seeking a Federal license is entitled to a prompt decision on the 

• tnerits. All applicatitms regarding interstate and overseas trans-

portation, set for public hearing, must be disposed of within ten 

months of the date of the application except where the Board finds 
# 

that the application raises is sues of ''major air transportation 

' significance'', and in those cases the decision must be made \Vithin 

twelve months of the date of a?plication. The Board is also given 

an extra 30 days for decision if it finds ther9 are ''extrao~:dinary 
I 

.circumstances 11
• This tern1 is not clefirwcl in the .t~.:ct and is left. 

• 
to the discretion of the Board b:.1t it is n1eant to cover "last-m.inute 11 

problems and delays. 

Applications to engage in foreign air transportation do 

not fall u:1dcr these dea.dlincs. The time limits also do not apply 

to applications pending at the time of enactment or filed \vithin 

twel·.-~ months of enactment. For these applications, a some\vhat 

longer time limit applies. This longer period \Vill allow the Board 

to pr"ocess the back load of past applications and any new applications 

. -filed to take advantage of the liberalized entry provisions of this Act. 

The Board may decide not to set an applic::J.tion for hearing in which 

one it must di:;;miss the application on the merits, thus giving 

• 

' 
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I· 
. opportunity for court review. 

' If the Board fajls to meet the deadlines; the 

certificate requested rn.ust be issued by the Board \vithout further 
• 

proceedings. 

: Entrv 

Section 6. This section would amend section 40 1( d) of the Act 

' \. 

to liberalize entry into the air carrier industry by new entrants, 

and perrnit the supplen1ental carriers to operate· scheduled services. 

Section 6( b) of the bill provides ,a "fit, willing, and 
' 

able" entry test for trun::;po::.-t2..tio::i ''bct'.':ecr.. ~ny tv.ro cities not 
- i 

receiving non- stop scheduled air transportation by an air carrier 

holding a certificate of public convenience and necessity ••• 11 In 

other words, for city-pairs not receiving scheduled air service by a 

certificated carrier, there is no necessity to prove "public convenience 

and nece s sity11
• "Scheduled air transportation" is defined in 

~ection 9 of the bill to mean a minirnum of 5 round trips per weP"k.. 

The second part of section 6( b) exempts from economic 

regulation those air carriers who ..:ngage in interstate air transportation 

. -
solely with planes with a passenger capacity of less than 56 or a 

cargo capacity of 16,000 pounds. Cornmutcr air carriers now ope rate 

• 
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pursuant to this cxe1nption. The Board, at pres-ent by regulation, 

cxc1npts air car:::-icrs operating <1ircraft with a capac_ity of less 

than 30 passen~ers or 7, 500 pounds of property. The exemption 
• • 

in the 'bill woulcl be a new higher minin.1.um and would be statutorily 

imposed. This section would also authorize the Board to further 

increase exemption. Carriers exempted by this section would still 

be t·equired to cortform to financial responsibility requirements and 

.... 
joint and through authority of the Board unlc s s othe nvise 

exempted under section 416. 

Section 6( c) of the bill \vould su,bstantiall y limit the 

Board 1 s authority to in1.pose conditions on any iuture or an1ended • 
certificates of public conveeicnce and necessity. Specifically 1 

the Board would be prohibited from ilnposing any closed- door, 

single-plane service, mandatory stop, long-haul restrictions, or any 

similar restriction. It is the intention of this provision to remove 

from the Board the authority to impose conditions designed to 

p'rotect the tnarkets of other carriers. (See analysis of section 9 

for rcnwval of past protectionist eonditions). In addition, this 

section requires the Bo3.rd by January 1, 1981 to reissue all certifi--
cates for interst.:1.te air transportation in the form of a listing of the 

city pairs ::~.ir carriers can serve • 

• 

>. 

' 
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Route T ;-;o,nsfe r s 
.. 

Section 7. This .section provides a new procedure for route 

transfers, and beginning January 1, 1978 <tllows carriers to . . 

transfer route authority free! y to other qu<'.lified carriers subject 

to proceedings under section 408. 

Scf'.tion 8. 

, , 
Abandoruncnt 

This section provides a new abandoruncnt procedure. 

At present, carriers are free to provide various levels of service, 

and may substantially reduce service without Board permission. 
' ( 

To complete! y abandon service, howe•.·er, the carrier m.ust obtain 

approval from the Board in accordance \vith 40l{j) of the FAf Act. 

Abandonrnent of service he s not been a substantial problem in the 

airline industry, but by this amcnCm.ent carriers would be assured 

that they would not be required to provide non- compensatory 

service. 

The section would amend 40l(j) and provide that a 

carrier may abandon a route if 

(A) the carrier has operated the route below 

fully allocated cost (including a reasonable -

return) for at least one year, except the Board 

may pustpone the abandonment for up to one year; 

• 

l· 
' 
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(B) the carrier has operated the route below 

direct costs for a period of Clt least three 

months - in this ca~;c t:hc:.·c is no postpcmen1.ent; or 

(C) upon•9 0 days notice if the car ric r can . .. 

demonstrate that sc rvice will be provided by 

·another carrier. 
" 

• 
An exception to the! above occurs if a con1.mtmity 

• 
or another public body agrees to provide sufficient paytnents to 

a carrier to ensure that the carriers re·.renues (inclu~ing any subsidy) 
. 
\ 

' 
at least cq..1al it::: fully allocated -:ost.s, including a. reasonable return. 

f 

In this -case, the carrier may not abandon tlLe route as long as the 

payments are made. Thus, continuation of service 1s left to the 

option of the affected comnn.mity. This revised abandonment 

provision ,-..rill not result in the loss of serv1ce at cities where 

Federally su bsidizcd se rvi.ce is provided by local service carriers. 

The proposed paragraph ( 4) provides that temporary 

suspensions must be granted if the carrier can show that service 

will qe provided by another carrier or if similar circumstances 

exist to those necessary for abandonment. -

• 

' 
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Route Sc-:no.nsion 

Section 9. The first part of the amendment of this section 

would add a new subsection to section 401 mandating the Board 

• 
to rernove protectio:1is£ conditions on past certificates in a phased 

procedure. 

The propo.scd subsection ( o)( 1) provides that on or 

after January 1, 1981, every air carrier engc:.ged in interstate 

l 
flcheduled se'rvice may ennane in "non- stop scheduled air 

. "" b 

transportation \vithout regard to any certificate limitations or 

• 
other restrictions beh\·een any poi:::lts in the Vnited States nam.ed in 

its certificat .. : ••• on January 1, 1975n. Ip other words, 

starting in 1981, a carrier can fly non- stop between any two cities 

named in its certificate on January 1, 1975. The removal of 

these restrictions \vill substantially increase compe.tition between 

existing carriers \Vho may now have authority between cities but 

who are not effective com.pctitors because of the many restrictiorts 

imposed upon them by their certificates, To avoid undue disruption, 

this section directs the Board to undc..rtakc a proceeding after the 

enactment of this Act to gradually and equitably phase in the -elimination of the sc conditions. All conditions would be eliminated, 

however, by 1981. 

• 

1·-

' 
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•. 

The propos(:d paragraph ( 2) of section ( o) applies 

the same type of procedure to carriers e!lgagcd in foreign air trans- ' 

portation and allows such carriers to provide non- stop service 

• behveen any citic s in the United States named in its certificate and 
• 

served on January 1, 1975~ 

The second part of this section would add new 

s.ubsections (p) and (q) to section 401 of the Act. These new 

• 
subsections'" would permit carriers to gradually expand and 

.. 
rationalize their route authority on a voluntary basis. This 

I 

procechue will be another mechanism to ppovide increased 

.competition. To avoid undue disruption, t it will not commence 

until 1981 and as indicated, it is a gradual, phased procedure. 

The proposed subsection (p) provides that each 

year, starting in 1981, the Board shall calculate the number 

of availa:.1e seat milcs~"operated in interstate or intrastate 
l . 

commerce ("AS?v! 11
) ·.by State or Board certificated carriers in· 

sche-2uled passenger transportation during the preceding year, 

and similarly, the a·..railable ton-miles operated by all-cargo 

carriers. 

-

• 
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The Board is then directed to cst<.cblish three 

. , 
classes of passenger carriers; Class I, those carriers with 

over 5 billion AS:VI in the preceding year or 1 billion ASivf in 

intrastate and intcrstt>.te transportation and not receiving subsidy 
• 

paytnents; Class II, those interstate or intrastate carriers over 

1 billion AS:i\--1 but less than 5 billion ASM; and Class III, those 

carriers which operate less than 1 billion ASM in interstate 

anfi intrastate transportation in the preceding year. 

The Board is then directed to calculate the ASM's 

for each of the three classes and available ton-miles o1' all-cargo 
( 

car ric r !j .• Bcgi:1ning in 1<)81, .;;ach. Cla~s. I carder may expand 

its operation by 5 percent of the average ASM's of the class, 

and each Class II and III carrier may expand its operation by 

10 percent of the average AS11's of its respective class or by 

. 
I 
r. 
i 

' 

10 percent of its own ~~SM's, whichever is greater. The diffe re ..... t 

basis and ·percentage for Class I and Class II and III carriers. 

is necessitated by the relatively low absolute mileage of the!:·~ 

latter carriers and the desire to n1ake them effective competitors. 

All-cargo carriers will be allowed each year to expand their cargo 

routes by ten percent of the ave rage m!mbcr Of availa'b.le ton miles 

of the class. 

• 
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New schcdt~lcd a1 r c:trdcrs, such as supplemental 

air· carriers that acquire authority to engage in scheduled air 

' 
·· transportation \Vould also be eligible for this discretionary 

authority. These carriers would be placed in Classes I, II or .. 

' III based on their scheduled available seat miles in the previous 

year. 

The prd'posed subsection (q) provides that any 

carrier operating pursuant to the above process for a period 

• 
of twelve consecutive months in scheduled nonstop service \vith 

a minimum of five round trips per week may· apply, and the 
' 

( 

Board must issue, a permanent certificate for the nonstop 

• 
opcrati~m in such market. Once the certificate is issued, 

it becomes part of the base for future expansion pursuant to 

the procedure outlined above. T:1e. expansion procedure 

contained in this section is permanent. 

Transportation of !viail 

Section 10. This section amends section4405 (b) of the Act dealing 

with mail schedules. This amendment would preserve the requirement 

that each carrier file schedttles with the Postmaster General but 

remove the authority of the Postmaster to require additional schedules -
Cor the transportation of mail. It should be noted that Section 10 

of this bill would ex~Jand the authority of the Postmaster General to 

contract for mail transportation. 
: 

• 



15 

Consoiid.:J.tinn, :'<cr0cr~: <•nrl _h_r;(;l.~·L!>i~i0n of Control 
----------~_:. ______ -----------

Sectltu 11. This section would <tmend section ·108(b) of the .. . . 
Act <.lcaling with n1crgcrs and other rcstructurings. The presc nt 

section 408(z..) provides that all restructurings must be approved . . . 
• 

hy t1)c Board under a "public interest" test. The Board's 

decision can then be reviewed in the court of c>.ppcals on a 
, 

subf;tantial evidence test in accordance \vith general review 

procedures • 
• • 

The amendment would ret2.in the present section 

408(b) for a period of 30 months after enactment of this bill 

with respect to any cases filed at t}w Board in that period, but 
( , 

woulti then iznpose a new tV.'O-LJ·>.rt procedu.l.'e aHd a nev/ substantive 
f t 

test. 

The format is simi.lar to that used in the Bank 

Merger Act. Specifically, the amendment provides, in pl<.>.cc of 

the "public interest 11 test, that all restructur!ngs be judged first 
.. 

by a standard similar to that used in the Clayton Act. Unlike the 

Clayton Act, howt>v::H, there \vould be a weighing of the anti.-

corrl"pctitive effects r1gainst the transportation convenience and needs 

··of the .c-ommunities. Specifically, th8- amendment i?rovidcs that 

' 

a restructuring may net be approved if it would- result in a monopoly -
in any part of the United States or if its effect in any part of the 

• 



create a n1onopoly, unless the Board finds the antic:ornpetith·e 

effec.ts arc out-.veig.hed hy the trans porta~:ion convenience and needs 

of the communities and such needs may not be met in a less 

anticompetitive manner. 

This test will fi.cst be administered by the Board, 
, 

as in the present procedure. The Attorney General, however, 

woulq have the option of seeking the revie\~ of the Board's 

• 
decision either in the U.S. Circuit Court of Appeals on a 

"substantial evidence test" or in the U.S. Federal District Court 

, 
on a de-novo basis. " - C'' Tne: Altorney Gener~l .. ~:ould indicate '.vbich 

method of appeal he would choose within a• 4certain time. The 

Attorney General could not seek review in the Court of Appeals 

if there were pending antitrust action in the District Court. 

If revie·w were sought in· the District Court, the 

amendment provides that "the Secretary of Transportation must 

subm.it his written views- directly to the court regarding the 
• 

transportation aspects of the case. The Board may also intervene 

in the District Court proccedin~ to· present its views. A merger 

may not be consummated bcfon~ the Bo;::.rd acts ?-nd any judicial -
review is completed. Appeals from the District Courts decision could 

• 
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be taken directly to the Supreme. Court under the Expediting Act 
•. \. 

as is the case with actions under the antitrust law:; and the Bank 

Merger Act. Finally, this section would also provide that any 
,, 

merger case must be decided by the Board \vithin one year of the 
• 

date it was filed. • 

Agreements 

, 
Section 12. This section amc nds Section 412 (a) of the Federal 

Aviation Act which deals with air carrier agreements. Section 412 
• 

now x-equires th~ filing of all agreements, and requires the Board ... 

to disapprove any agreement contrary to the "public interest". 

The intent of this amendment is to !'rohibit ih tot? poolinG, capacity, 

price fixing, and other anticorD?Ctitive agr9ements while retaining 

the authority of the Board to approve agreements which are not 

anticompctiti·-.re, and which relate to such areas •' as training, baggage 

handling, equipm~nt interchanges and the like. 

• If the Board does not approve an agreement, such 

non-approval does not prevent the agreement from becoming 

• 
effective; it merely prevents antitrust immunity from attaching. 

This amendment iirst p!'ovides that after any agreement 

is filed with the Bo::trd, notice must be ;;iven to the Secretary of 

f Transportation and the Attorney Ccn(! ral, e it her of whom-can require 

• 
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the Board to hold a heari:lg wi.th ·res p~ct to the agrecrnent. 

Second, this arnendrnent provides specifically that 

the Board may not approve any agreement relating ·to interstate 

or overseas air· transportation for controlling capacity, for the .. . 

pooJi~~ of earni.nzs or losses, or fo!· fixing rates (except for 

joint rtites) or fixing the prices or terms of contracts for goods 
.., 

18 

and services provided to air carriers by non-air carriers. · This 

amenc.lrncnt als 0 provides a new test for all . other agreements and 

forbids· the Board to approve any agreement that reduces or 

eliminates competition unless there is clear and convincing evidence 
, 

the agree1ncnt is needed to nwet a serious f~·a.ns por~ation need 

f 
and no less anticompctitive alternative is available to reach the 

same result. 

Finally, this amendment allows the Attorney General 

or the Secretary to require the Board to review previously filed 

agreements, and such review must be 1nade in accordance with the 

above standard. 

Agreements in foreign air transportation would not 

"'· 

.... 

be effected and the present standards for review of such agreements 

would l>e contim.:cd. -

• 
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Section 13. A technical change is made to make it clear that 

antitrust immunity only attaches to a Board Order affecting 

air transportation. 

• Rates 

Section 14. This section amends section 1002 of the Federal 

Aviation Act and deals ..(Hrectly with the question of rate flexibility. 

It proposes substantial changes in the Board's power with respect 
" • 

to pricing. It provides for a much more flexible regulation 

of pricing to complement the libcrali7.cd entry provisions of this . . ' \ 

"bilL Without flexible pricin;;, lil;2r2.lizcd entry m2.y rcs1..1lt oP-ly 

in more ·of the "same old thing". 

Section 1002 of the present Act provides the Board 

broad authority to regulate rates, and to ensure that they arc 

not "unjust or unreasonable" or prejudicial or discrir;tinatory. This 

amendment restricts the' authority of the Board in several ways. 

First, this amendment v.:ould amend Section 1002 (d) 

to·providc that a rate above "direct costs", as defined by this 

Act, may not be found unjust or unrcaso~1ablc on the basis it is too 

low. By limiting the Doard 's minimum ratcmal.~ing authority in -
this way, the Act provides for consitlcri1ble. downward pricing 

flexibility. The Bo<1.rc.l' s pr~sent anthorily with res p~ ct to the ultimate 

• 



Scconcl, this an1cnclrncnt also anwnds Section 

1002 (:· :· ·:.·:1ich rn·ov1.dc s guicL:~nc:c to the Boarcl in its. ra.temaking 

con:-::cl:.;rations ... The!se an1cnd1ncnts <-~tress the need for price 
• 
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con1Fc:(ition as a rneans of pron"loting a healthy air transportation 

industry and the desirability of a variety of services. Removed 

.. 
fron1 the list of rnatters to be considered is "the reference to 

"the inherent advantage 11 of air transportation, a phrase transported , 
~ 

front the Interstate Commerce Act, and having no real function 

in the present Act. 

Third, subsect~ .. on (c) amends 'S0ction 1002(g) to 

create a .non-sus pend zone. Rate increase~ n1ay be suspended· 

but only i£ they exceed 10 percent of the rate in effect one year 

prior to the proposed change. Rate decreases may be suspended 

but onl).' if there is a clear and convincing reason to believe that 
.-

they do not cover the direct costs of the sc rvice at is sue or if 

the rcs'l.llting rate decrease exceeds certain limits. In t!J.e first 

'•. 

year after enactment, the Board may suspend a rate which provides 

for more than a 20 percent decrease in the rate in effect on the 

date of enactment; and in the second year after enactmcl'li, the 

Board may suspend a rale which provides for more than a 40 .. percent 

• 
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'· 
decrease in th\3 rate in effect on the date of enactment. Again, 

it is to be note<.! th~t this zone ~elates only to susi?cnsions, and ,, 

does not affect the Board's authority to rule on the ultimate 

lawfulness of a rate. • 

Finally, this amendment also provides a time 

limit for rate cases. If, the Board has not completed its proceeding 

within 180 clays of the time allowed the tariff goes into effect 

II 

witho~t further proceeding. 

Subsection (d) amends Section 1002 (i) to· remove 

the Board's power to establish 1ninimum thr.~ur:h rates. Subsection 
' l 

(~). provides a definition of "direct cost" which defines this 
t t 

term to be the ''direct operating costs of providing the service" 

and excludes overhead, fixed costs and any non-variable costs 

from the clefintion. 

Postal Service Contract Authority 

Section 15. This section amc.nds Section 5403 (a) of Title 3 9 of 

the: United States Code dealing with the trans pozotation of mail by air. 

It would authorize the Postal Service to contract with ccrtifica tes 

carriers for mail carriag~. -

• 
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... "· 

Sectio:1 16. · This :=;e<;tion rcquir.es the Secretary to. u_ndertai'-e ' ' 

a one-year study of the Local Service Air Carrier Subsidy 

Progran1 and make recom1;.0ndations to Congress for any. 

necessary changes. As part of the Study, the Secretary is 

to identify the costs of the, local seJ:vice subsidy involved \Vith 

each city • 

• 

r ' 
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PRESIDENTIAL MESSAGE 

AVIATION ACT OF 1975 

TO THE CONGRESS OF THE UNITED STATES: 

As part of my program to strengthen the Nation's economy 

through greater reliance on competition in the marketplace, I 

announced earlier this year my intention to send to the 

Congress a comprehensive program for the reform of transpor

tation regulation. In May, I sent to the Congress the 

Railroad Revitalization Act aimed at rebuilding a healthy, 

progressive rail system for the Nation. Today, I am 

pleased to submit the Aviation Act of 1975 which will provide 

similar improvements in the regulatory environment of·our 

airlines. To complete the package, I will soon forward 

similar legislation ·for the reform of regulation governing 

the motor carrier industry. 

The result of the regulatory reform measures proposed 

in t~is legislation will have a direct and beneficial impact 

on the American consumer. Countless Americans use air 

travel on a regular basis in their jobs and for leisure 

activities. But for many Americans, air travel has become 

a luxury too expensive to afford. Part of today's high 

costs of air transportation are attributable to inflation 

and the rising cost of fuel and labor. But long years of 

excessive economic regulation also have added extra costs. 

- more -

• 
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In 1938, when the Congress authorized the creation of 

the Civil Aeronautics Board, there was a belief that some 

form of Government intervention was needed to protect the 

infant airline industry. Accordingly, the Board was 

i~structed to regulate this industry to promote its growth 

and development. Entry into the industry was strictly 

controlled. Even those airlines allowed entry into the 

industry were controlled rigorously with respect to the 

markets they could serve and fares they could charge. 

Real competition was intentionally dampened. 

In the almost four decades since economic regulation 

of airlines was established, this industry has grown 

tremendously. It can no longer be called an infant. 

Consequently, protective Government regulation established 

to serve the particular needs of a new industry has outlived 

its original purpose. The rigidly controlled regulatory 

structure now serves to stifle competition, increase cost to 

travelers, makes the industry less efficient than it could 

be and denies large segments of the American public access 

to lower cost air transportation. In a number of studies, 

economists estimate the cost of air transportation to 

American consumers is far higher than necessary as a 

result of overregulation. 

- more -
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The overriding objective of the proposed legislation is 

to ensure that we have the most efficient airline system 

in the world and the American public is provided the best 

possible service at the lowest possible cost. We must make 

sure that the industry responds to natural market forces 

and to consumer demands rather than to artificial constraints 

of Government. This legislation would replace the present 

promotional and protectionist regulatory system with one 

which serves the needs of the public by allowing the 

naturally competitive nature of the lndu~tr~ to operate. It 

provides the airline industry increased flexibility to 

adjust prices to meet market demands. And it will make it 

substantially easier for firms who wish and are able to 

provide airline services to do so. These measures will 

be introduced gradually to permit the industry to adjust 

to a new regulatory environment. Government will continue 

to maintain rigid safety and financial standards for the 

airlines. But the focus of the new regulatory system will 

be to protect consumer interests, rather than those of the 

industry. 

I urge the Congress to give careful and speedy attention 

to these measures so the more than 200 million passengers 

who use our airlines every year are given the benefits of 

greater competition that will flow from regulatory reform 

of this industry. 

end 
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FACT SHEET 

AVIATION ACT OF 1975 

The President is transmitting to Congress today the Aviation 
Act of 1975 which is designed to provide consumers better 
air transportation services at a lower cost by increasing 
real competition in the airline industry, removing artificial 
and unnecessary regulatory constraints and ensure continuance 
of a safe and efficient airline system. 

This is the second le~islative initiative in the President's 
program to reform transportation regulation. The Railroad 
Revitalization Act is currently under consideration by the 
Congress. Similar legislation to improve regulation 
governing trucking firms will also be submitted this 
session. These three ~ills constitute an unprecedented 
legislative agenda in reforn1ing transportation economic 
regulation. When enacted they will result in substantial 
benefit to the American public . 

• 
Principal Ob]ectives of the Legislation 

1. To introduce and foster price competition in the industry. 
Presently, airlines do not compete over the price of a 
ticket. Generally, interstate airlines providing 
scheduled service between two cities charge the same 
fare for that flight even though some airlines may be 
more efficient and could provide the same services at 
a lowe·r price. The result has been that consumers are 
paying more for air travel than they should. The bill 
would eliminate this problem by gradually introducing 
pricing flexibility allowing airlines to adjust fares to 
reflect more accurately prevailing market conditions. 
This will permit a greater range of price/service 
options to the consumer. 

2. To encourage the entry of new airline firms into the 
industry providing consumers greater variety of domestic 
air transportation services. Since its creation, the 
C1v1l Aeronautics Board has restrained competition by 
severely restricting the entry of new firms into the 
industry and tightly controlling which cities existing 
airlines are allowed to serve. This legislation will 
remove-these artificial barriers to entry, thereby 
providing consumers the benefits of increased competi
tion including new and better service at lower costs. 
Qualified firms will be encouraged to enter new 
markets and offer air transportation services which they 
feel the travelling public desires • 

• 



3. To el~I11inate anticompetitive air carrier agreements. 
The CAB currently grants antitrust immunity to all 
types of carrier agreements. This permits carriers 
to set capacity levels, to pool revenues, and to 
engage in other activities which deliberately dampen 
competition and increase costs to the travelling 

2 

public. The bill would outlaw these anticompetitive 
agreements. Hmvever, carriers also enter into numerous 
agreements which are not anticompetitive but actually 
serve to facilitat~ air transportation. For example, 
carriers agree to transfer baggage on connecting 
flights; they honor ticket exchanges and joint 
reservations for the convenience of their passengers. 
The bill permits the CAB to approve these useful 
agreements subject to the weighing of potential anti
competitive effects' against public transportation needs. 

4. To ensure that the regulatory system protects consumer 
interests rather than the interests of the airline 
industry. In addition to its regulatory responsibilities, 
the CAB, since its creation, has been charged with 
promoting the aviation industry. Often these two 
objectives may be in conflict with each other. In the 
past, the Board has tended to limit competition and 
protect the industry rather than the public. The air 
transportation industry no longer needs the protection 
sometimes accorded to infant industries. Therefore, 
this l~gislation is designed to diminish the Board's 
promotional responsibility and emphasize protection of 
the public interest through maximum reliance on 
competition. 

Section-by-Section 

1. Definition of Charter and Supplemental Air Services. 
To spur competition and provide consumers greater 
choice of air transportation, this section removes 
rigid CAB restrictions on charter and supplemental 
services so that more airlines will be able to offer 
these services which are desired by the public. 

2. Policy Statement. The Act revises the CAB's declaration 
of policy to stress the desirability of competition and 
de-emphasize its promotional responsibilities. This 
change is a major step in focusing attention on 
protecting consumer interests rather than industry 
interests. -

• 
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3. Procedural Expedition. Slow and cunillersome regulatory 
procedures have in the past provided a means to restrict 
entry thereby protecting existing carriers from new 
competition. The bill proposes procedural changes 
which will require cases to be heard and decided 
expeditiously. 

4. Entry. The bill contains several provisions designed 
to gradually but substantially increase entry. It 
permits qualified applicants to provide nonstop 
service between points not already receiving such 
service from existing carriers. It requires the CAB 
to eliminate artificial route restrictions on operating 
certificates thereby permitting carriers to provide 
better more efficient service. New carriers which meet 
strict safety and financial standards may also gain 
entry by purchasing or leasing route authority from 
an existing carrier. Finally, the bill will permit 
e¥isting carriers some discretion to expand their 
operationa into new markets by between 5-10 percent 
each year, beginning in 1981. Such action facilitates 
a gradual move toward a more competitive market place. 

5. Abandonment. The bill makes it easier for carriers to 
abandon routes which do not pay for their operation. 
But where the public interest requires continuation of 
air transportation service, the bill provides for 
subsidy payments by the Federal, state or local 
Government. By liberalizing abandonment, the bill 
seeks to make entry by new carriers more attractive. 

6. Transportation of Mail. The bill provides for continued 
air transportation of the mails. Airlines are required 
to publish schedules from which the Postmaster General 
designates mail flights. Where scheduled service is not 
available, the Postal Service is authorized to contract 
for the necessary air transportation services. 

7. Mergers. In accordance with the policy of substituting 
ant1trust enforcement for administrative regulation, 
·the bill adopts a standard and procedure similar to 
those applicable to bank mergers. This standard provides 
for the careful weighing of transportation needs 
agai~st the anticompetitive effects of a proposed merger • 

• 



4 

8. Intercarrier Agreements. The bill eliminates anti
tr,Ist immunity currently granted to anticompeti ti ve 
air carrier agreements. It prohibits the CAB from 
approving agreements to control capacity levels, 
equipment or schedules and to pool or apportion 
revenues or fix rates. Other agreements which 
facilitate air transportation could be approved if the 
benefits to be gained clearly outweigh the potential 
adverse effects on competition. 

9. Ratemaking. Under•provisions of this bill, airlines 
would be free to raise or lower fares within specified 
percentage bands. Maximum prices would continue to 
be subject to CAB ruling as would discriminatory or 
preferential pricing. The Board would also be 
responsible for preventing predatory pricing by the 
airlines. 

10. Subsidy. The bill authorizes a study of the local 
service svbsidy program. Recommendations for improving 
the current system will be sent to Congress within one 
year after enactment of the bill. 

-
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----. 
AVIATION ACT OF 1975 

Federal economic regulation of air corr..:::ecce began with the Civil 
• 

Aeronautics Act of 1938. The intent of that legislation was to protect, 

nourish and foster the gro"to.1 th of an infant :Ln.clustry. Since 1938, air-

lines have grown from an ipfant industry to become a L1ature and healthy 

part of the Nation's economy and have evolved into the dor.linant mode of 

publi~; transportation for intercity passens0rs. 

Unfortunately, Federal regulDtory practices have not kept pace with 

the growth of the airline industry. The regulatory practices of the 

Civil Aeronautics Board are badly out of date and no longer serve the 

public interest in the manner which they might. Instead, the Board has 

attempted to protect established firms within the airline industry from 

the forces of healthy competition. lbese attempts to minimize competi-

tion have resulted in holding fares at higher levels than necensary, dis-

allowing price competition and discouraging new service innovations which 

would better meet consumer needs. Ironically, there is little evidence 

that the Board has actually helped established carriers, for in stifling 

comvetition they have often stifled initiative on the part of carrier 

management and have limited opportunities for the industry to expand and 

prosper. -The defects of the present regulatorf system have recently been 

spelled out in detail in the draft report of the Senate Committee on 

• 
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Administrative Pract;ice and Procedure, by the Board 1 s o\vn interc:al staff 

on Regulatory Reform and other studies. These reports conclude, as does 

the Administration 1 s Task Force on Aviation Regulatory Reform, t:nat the 

effect of CAB regulation has been to stifle innovation, pLotect 

inefficient practices, and create many distortions and ineffic:~e:1cies, 

including a chronic tende~cy towards excess capacity. 

The Aviation Act of 1975 is designed to correct this situati0n. The· 

Act is designed to increase competition within the airline indu::c:~ry by 

making prices more flexible, by reducing barriers which qualified firms 

mu,st overcome in order to enter the industry, and by reducing or eliminat-
• 

ing arbitrary and inefficient restrictions on the operations of existing 

firms. Enactment of the proposed bill will pay large dividends to the 

traveling public in lower fares and more responsive service. 

At the same time, the proposed legislation should have no detrimental 

effects on the long-run profits of the airline industry because Board 

regulation has served to protect inefficient firms without enriching more 

efficient carriers. Poorly-managed firms will ultimately face the 

pressures of a ruore competitive environment. But well-managed firms will 

have greater opportunities to prosper than ever before. Because airlines 

have become accustomed to the sheltered regulatory climate of the past 

37 years, it is recognized that the transition to a more competitive envi-

ronment must be gradual. The proposed bill provides adequate transition 

periods so that short-run distortions will not occur. 

International air travel is conducted within the context af 

bilateral and multilateral agreements. Accordingly, while the draft bill 

would substantially change the ground rules within which domestic air 

• 
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carriers operate, it would not touch upon the practices and procedures 

of international aviation. Similarly, the draft bill deals with economic 

regulation and will not affect airline safety. Safety regulation, by 

statute, is vested in the Federal Aviation Administration and the present 

legislation does not touch upon its responsibilities and procedures in 

the area of safety regulation. Finally, the draft bill in no way dis-

mantles or abolishes the Civil Aeronautics Board. Rather, the proposed 

bill redirects the Board's efforts into seeking a more competitive and 

more efficient airline industry. 

There follows an outline of the major aviation industry problems 
• ... 

which the bill addresses, along with an analysis of the effect of the bill 

in redressing those problems. 

ENTRY INTO AIR CAP~IAGE 

No air carrier may operate unless it holds a certificate of "public 

convenience and necessity" (PC&N) from the Civil Aeronautics Board. By 

this requirement, the Board controls the entry of new firms into the 

industry and controls the expansion of existing firms into new markets. 

The Board has interpret~d this requirement so restrictively that no new 

carrier has evern been permitted to enter trunk line service since the 

Board was established in 1938. With minor exceptions (primarily, Air 

New England and Kodiak-Western Alaskan Airlines), no scheduled passenger 

carrier has_ been certificated since 1950. 

With respect to entry by established firms into new markets, the 

_Board has been erratic--tending at times to permit carriers to-expand and 

at other times denying expansion • For the past five years, the Board 

. 1 --· --- -··- ·- --- ...... 0"'!' _,_.,....,.___ • ., ~ 
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maintained an unannounced route moratorium during which it refused to 

even consider any major applications for new service. 

The effect of precluding entry by new firms has been to protect the 

markets of existing carriers and to deny consumers the benefits normally 

associated with vigorous competition. For example, in 1967, \oJorld 

Airways (a large charter ~arrier) filed an application for transcontinen-

tal service with a one-way fare of $75, far below the prices then 

prevailing. The Board failed to grant World's application a hearing and 

-took no action whatever until the application was dismissed six years 

later as being "stale." 
• 
The Aviation Act of 1975 is designed to substantially reduce the 

barriers facing qualified firms who wish to enter into air transportation, 

expand into new markets, or offer new varieties of service. Yet, the 

proposed bill is far from "free entry." It contains nine separate 

provisions designed to gradually but substantially increase entry into 

air transportation while providing adequate time for existing carriers to 

rationalize their operations and adjust to the changing economic environ-

ment. 

First: Policy Changes~ The Board's present Declaration of Policy 

(Section 102 of the Federal Aviation Act), written some 37 years ago, was 

framed in the context of an infant industry in need of protection rather 

than a mature industry capable of operating in a competitive environment. 

The Board has, in the past, relied on its Declaration of Policy to limit 

competition. Accordingly, the Aviation Act of 1975 proposes t~revise 

this Declaration to stress the desirability of competition and to 

deemphasize the protection of e~tablished carriers • 

• 
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Second: Procedural Changes, The Board has often refused to hear 

applications and to render decisions within a reasonable period of time 

and often it has used the device of procedural motions to settle substan-

t~ve questions. The Aviation Act of 1975 deals with these matters by 

proposing procedural changes which would require the Board to hear and 

decide cases speedily. In order to avoid burdening the Board with the 

necessity of hearing spurious applications, the Board will be given the 

option of dismissing any cases it chooses not to hear. However, any 

cases dismissed shall be dismissed for cause and will be reviewable by the 

Co~rt of Appeals--thus ending the practice of dismissing applications on 

• 
procedural grounds and leaving the applicant with no recourse to court 

review. 

Third: Supplemental vs. Scheduled Service. Some doubt exists as to 

whether paragraph 40l(d)(3) of the Federal Aviation Act was intended to 

prevent supplemental carriers (i.e., charter carriers) from also applying 

for authority to provide scheduled service. The Board has recently 

undertaken to address this question but no decision has been rendered. 

Partly as a result of this legal ambiguity, no supplemental carrier has 

ever been permitted to undevtake scheduled service even though qualified 

in every other respect. Accordingly, the Aviation Act of 1975 proposes 

to amend paragraph 40l(d)(3) so that supplemental air carriers will clearly 

have the same right as anyone else to apply for authority to provide 

. scheduled service. 

Fourth: Charter Service. In the past, the Board has gene~ally placed 

such strict limitations on charter services that their growth has been 

severely impaired. For example, prior to August 7, 1975, the only inclusive 

--. ···------------·-·--,-·--
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tour charter rule in effect contained a number of highly restrictive con-

ditions. These conditions included: (1) the number of days required 

between departure and return; (2) provision of overnight hotel accommoda-

tions at a minimum of three places, other than the point of origin, no 

less than 50 air miles from each other; and (3) a tour price ~hich was not 

• less than 110 percent of any available scheduled fare. The price of an 

inclusive tour was not based on the cost of the specific charter flight and 

the related ground accommodations, but on the price of an unrelated 

scheduled fare. This condition, taken in conjunction with the three stop 

requir.ement, severely limited the saleability of inclusive tour charter 

services. 

Legislation presently before Congress (S. 421) would substantially 

broaden the availability of charter services. In response to this 

legislation and substantial public criticism the Board has recently 

expanded charter availability on its own initiative_ (Part 378 (a), effective 

September 13, 1975). The Aviation Act of 1975 incorporates the essential 

features of S. 421 in order to guarantee the continued availability of 

charter services which are not unduly restricted. 

Fifth: Unserved ~~rkets. Under present law, a Board finding of 

public convenience and necessity is required even though the applicant 
I 

is otherwise fit, willing and able to serve and service is not being pro-
I 

vided by established firms. When qualified firms are prevented from 

offering service which established firms are not willing to provide, no 

useful function is served--not even the dubious function of protecting 

existing firms. Accordingly, the Aviation Act of 1975 guarantees approval 

I 
... ·-- ..... ----- ---- --~----~--- ----------

• 

1 .. 



-7-

for qualified applicants wishing to provide non-stop service between 

points not receiving such service from certificated carriers. 

Sixth: Liberalized Exemptions. In 1952 the Board exempted operat-

ors of small aircraft from the detailed economic regulation administered 

by the Board. The original aircraft limitation, 12,500 pounds, was set 
• 

at approximately half the weight of a DC-3--then the equipment operated 

by the Nation's major airlines. So long as they operated aircraft smaller 

than that size (approximatply 19 seats), commuter air carriers (also 

called scheduled air taxis or third level air carriers) were free to 

charge whatever price they wished to set and to operate where and when 

they chose. Operating within this exemption, a vigorous and rapidly grow-

ing industry of more than 200 firms has developed, primarily providing 

service to small and isolated towns not served by certificated carriers. 

Recently, the Board increased its exemption so that commuter carriers 

"could fly aircraft containing up to 30 seats without becoming subject to 

Board regulation. Now, the Nation's smallest certificated air carriers 

are completing their conversion to all jet aircraft having a normal 

minimum capacity _of approximately 90 passengers. The Aviation Act of 1975 

would liberalize the exemption for commuter carriers by allowing them to 
I 

increase the size pf aircraft operated from 30 seats to 55 seats. This 

change will enable commuter carriers to purchase larger turbo-prop 
\ 

pressurized aircraft and should material!¥ expand their scope of operations. 

This provision will be most significant for small points not attractive to 
I -certificated carriers operating large aircraft • 

I t 
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The·six entry provisions outlined above all leave considerable 

discretion to the Board or affect charter operations or are directed at 

specific localized problems. Thus, it is possible that these changes 

will have only a minor impact on scheduled service in the major city-pair 
) 
~~ 

markets where the bulk of ~ir passengers are carried. The next three 

provisions are designed to gradually but substantially increase the extent 

of competition in these major markets. 

Seventh: Certificate'Restrictions. Over a period of years, the 

Board has attached numerous types of conditions and restrictions to the 

• 
operating certificates held by air carriers. In many instances they may 

not carry local passengers, may not provide through plane -service, must 

continue flights to points beyond a certain destination, or abide by other 

restrictions. These restrictions were generally imposed either to protect 

the markets of established carriers or to prevent the creation of 

inadvertent operating authority. Viewed as a comprehensive whole, these 

restrictions serve only to protect the markets of established air carriers 

by preventing other carriers from offering services they would like to 

provide .. 

These restrictions are both wasteful and indefensible. Accordingly, 
I 

the Aviation Act of 1975 would direct the Board to undertake a proceeding 

to eliminate all existing certificate restrictions within a five year 

period and would prohibit the Board from imposing such restrictions in the 

future. In so doing, the Board would be directed to proceed carefully with -
an eye toward the effects on various carriers and the traveling public. 

The phasing of the restriction removal program is dictated by the desire 
I 
l 

• 
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to provide all existing carriers with adequate opportunity to increase 

their .efficiency and adjust their operations to the requirements of a 

more competitive environment. 

Eighth: Sale of Certificates. The Aviation Act of 1975 provides 

that, after January 1, 197S., a carrier may sell, 'transfer,· or lease any 

portion of its operating authority to another carrier so long as the pur-

chaser is fit, willing and able to undertake the transportation and so 

long as the transfer does nbt diminish competition. This provision will 

enable carriers to rationalize their operating systems by the purchase 

' and'saie of operating authority. 

The pattern of routes currently served by most carri~rs reflects 

the erratic manner in which the Board has dispensed route awards. With 

newtnarkets opened to service infrequently and sporadically, many carriers 

have felt compelled to apply for permission to provide service in numer-

ous markets in the hope that they would receive authority to serve at 

least a few of the new markets. The resulting pattern of route awards 

has meant that the system of routes operated by many carriers are not 

tied together in the most efficient manner. Accordingly, this provision 

will present carrier management with the opportunity to improve their 

route network. ; .. 

·This provision also provides an additional way for new firms to 

enter the business of scheduled air transportation. Any firm found to 

be fit, willing, and able to provide air service by the Board may purchase -
route authority from an established carrier. In particular, this may 

be expected to help the supplemental air carriers who have for years 

sought to provide scheduled service. While this provision will open 

• 
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- markets for new firms and permit existing firms to rationalize their '· 

own systems, it will not increase the numbc·r of carriers in any market-

since t]le transfer of operating authority will merely result in one 

---
carrier being substituted for another. 

Ninth: Discretionary ~rileage. Some measure of flexibility and 

entry will be needed in the long term in addition to that provided by 

the removal of current cer~ificate restrictions. The final provision 

of the Aviation Act of 1975 dealing with entry is aimed at providing 

this flexibility over the longer term. 

At the present time, existing air carriers are permitted to fly 

up .to two percent of their aircraft miles in charter markets not speci-
• 

fied in their operating certificates. The so-called "two percent off-

route rule" thus permits carriers a measure of discretion in the markets 

that they may serve without formal Board approval. This program offers 

carriers a means of entering new markets without the requirement for ex-

pensive and burdensome legal proceedings. 

Following the completion of the certificate restriction removal 

program, the Aviation Act of 1975 would allow each carrier to provide a 

limited amount of scheduled service in addition to those services speci-

fied in its operating certificate. In essence, this provision is anal-

ogous to the present two percent off-route charter rule. Carriers could 

use this authority for a gradual expansion and rationalization of their 

route systems. The expansion process would be gradual since the total 

amount of new authority created each year would be limited to approxi-

mately five percent of system operations. Following a period o~satis-

factoryservice in markets entered under the discretionary mileage rule, 

the points served could be added automatic~lly to the carrier's operating 

certificate without the requirement for further legal proceedings • 

• 
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ABANDONHENT OF SERVICE 

As it controls entry into air carriage, so does the Board control 

exit from air carriage (or abandonment of service). With the exception 

of routes receiving subsidy, the Board has tended to be fairly liberal 

with regard to abandonment. As trunk carriers progressed to larger air-

craft, they withdrew from smaller communities and were replaced in most 

• 
instances by local service carriers. As local service carriers pro-

gressed to larger aircraft, they too have withdrawn from a number of 

markets, often to be replaced by commuter carriers. Indeed, the number . 
-of points served by certificated carriers has declined markedly since 

the miq-1960's. 

By all appearances, trunk air carriers serve few points which they 

would wish to abandon and which would not receive air service if abandon-... 
ment were completely unregulated. During 1974, trunk carriers (not on 

subsidy) served only three points which, by the Board's estimat~, might 

be jeopardized by unregulated abandonment. In contrast to the trunk 

lines, local service air carriers receive subsidies explicitly designed 

to promote service to small communities. With an adequate subsidy pro-

gram, such subsidized service would not be in jeopardy even if abandon-

ment were completely free. 

Despite the fact that abandonment does not seem to be a major prob-

lem, the existing standard for abandonment should be changed for two rea-
I 

sons. First, to the extent that carrie.rs _are compelled to serve losing 

markets against their wishes and without subsidy, a scheme of cross-subsidy 

payments must be employed~meaning that the costs of such service are 

defrayed by passengers elsewhere on the carrier's system. There is 

s~ply no justification fo~ such a situation; if subsidy is deemed de

sirable, it should be explicitly paid by the government rather than by 

I 
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air travelers flying in other parts of the air system. Second, carriers 

are more likely to enter new 1rark£"ts if abandonment provisions are lib-

eralized. A carrier facing the decision of whether or not to enter a 

marginal ntarket must surely take into consideration his ability to cease 

providing the service if his judg~ent should prove wrong and if the mar- 1 
I 
; 

I 
ket should prove unprofitable.- To the extent that liberalizing abandon-

m~nt. increases the willingness of ·carriers to test the water and to enter 
• 

new markets, liberalizing abandonment will actually increase the number 

of points receiving scheduled" air service· by certificated carriers. 

The Aviation Act of 1975 deals with the abandonment issue in the 

following manner. ~First, where alternative scheduled air service is 

provided by another carrier, carriers would be permitted to exit upon 

90 days notice. Where alternative scheduled air service is not provided, 

carriers would be permitted to exit whenever, after taking into account 

subsidy payments, they were unable to cover fully allocated costs for a 

period of one year or they were unable to cover direct operating costs 

for a three-month period, except that the Board could require continued 

service if the community or another public body were willing to defray 

the carrier's losses. 

The new abandonment standard will have the effect of reducing what-

ever inadvertent and unintentional cross-subsidies now exist. It will 

also encourage entry into marginal markets where the provision of such 

service is now discouraged by the possibility that a carrier may be 

trapped into providing unprofitable service. 

-
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PRICING 

The Board has broad powers with. respect to the regulation of air 

fares, or prices. Price competition has been discouraged and, indeed, 

virtually non-existent. As a result, consumers have been deprived of 

the benefits of vigorous competition. 

In intrastate markets where both entry and pricing have been less 

• 
restricted, prices have been mar~edly lower than in comparable inter-

state markets. Similarly, commuter air carriers, operating completely 

free of controls over entry and pricing, and operating equipment which , 

is more costly per passenger mile, tend to charge comparable or lower 

fares t~an regulated carriers on flights of similar distances. 

The evidence is clear that restrictions on price competition have sig-

nificantly harmed air travelers. 

Ironically, at the same time consumers have been harmed by fares 

higher than they otherwise would have been, ~ir carriers have not bene-

fitted from this lack of price competition. Instead, air carriers, 

operating in a structurally competitive industry, have tended to dissapate 

any excess profits which might have been earned by engaging in service 

competition--most visibly in the form of in-flight movies, free drinks, 

and other amenities but most expensively in terms of scheduling more and 

more additional flights. 
I 

With the expansion of opportunities for new firms to engage in air 
I 

transportation, whatever rationale originally existed for inflexible 

prices has evaporated. Accordingly, the Aviation Act of 1975 proposes 

substantial changes in the Board's powers with respect to pricing. Max-

imum price regulation would be left to the Board, as it presently is, 

along wit!h the Board's traditional function of preventing discriminatory 
' 
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""' and preferential pricing. Minimum prices, however, would generally not 

be regulated except that the Board would retain powers to prevent preda-

tory pricing. In addition, the proposed bill would alter the Board's 

powers with respect to suspending questionable ratts. The proposed bill 

would permit the Board to suspend any rate increase where the change 

would result in prices mo,re than 110 percent of the level existing a . . 
year earlier but would not permit the suspension of smaller increases. 

With respect to minimum prices, the Board would be empowered to 

suspend any rate which, on the basis of a preliminary finding, the Board 

believed to be below direct operating costs. This provision would be 

phased.in over a period of three years. During the first year, the 

Board could suspend any rate decrease of more than 20 percent; during 

the second year, the Board could suspend any rate decrease of more than 

40 percent. During the third and suceeding years, the Board could not 

suspend any rate unless it believed, on the basis of a preliminary find-

ing, that the rate was likely to be below direct operating costs. The 

direct operating cost criteria is established as a protection against 

predatory pricing and, within certain guidelines, the specific defi-

nition of the term is left to the Board's discretion. 

-
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ANTICOMPETITIVE AGREEHENTS 

The Federal Aviation Act presently provides that all agreements 

among air carriers must be filed with the Board and that the Board must 

approve or disapprove such agreements·. Further, once Board approval is 

given, agreements are immune to any challenge under the antitrust laws. 

Most of the agreements filed with the Board are undisputably innocuous 
• 

and do not raise serious antitrust considerations. Nevertheless, some 

agreements, particularly agreements to restrict capacity, do have serious 

anticompetitive effects. 

While broad and speci?l exemptions from the antitrust laws may 

have some validity during the years when Congress was seeking to protect 

and foster an infant industry, the need for such special exemptions has 

long since passed. The Aviation Act of 1975 provides both procedural 

and substantive changes to the Board's powers to approve such agreements 

and to confer antitrust immunity. 

From a procedural standpoint, the Act requires the Board to notify 

both the Secretary of Transportation and the Attorney General of all 

agreements filed with the Board and, if requested, to hold a hearing in 

accordance with 5 USC 556. Such a procedural requirement will eliminate 

the type of situation which occured during the early 1970's when the 

Board first approved domestic capacity agreements and then extended those 

agreements without hearings. 

On a substantive level, the Aviation-Act of 1975. prohibits the 

Board from approving agreements which control levels of capacity, equip--ment or schedules, or wl1ich relate to pooling or apportioning of earnings 

or of fixing of rates. The Board could continue to approve all other 

types of agreements and could continue to confer antitrust immunity • 
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However, before approving such agreements, the Board would have to find 

that the agreements meet two stringent tests. First, the agreement must 

meet a serious transportation need. Second, other reasonable, less anti-

competitive alternatives must not be available. These improvements will 

assure procedural fairness, eliminate antitrust abuses, and place airlines 

more nearly on a par with other sectors of our economy • 
• 

SUBSIDIES 

. The Civil Aeronautics Board now administers a subsidy program di-

rected at ensuring the continuity of service to small communities. The 

su~sidies, primarily to the Nation's local service air carriers, now 
• 

~ 

cost more than $60 milliorr per year. The efficiency of this program 

has been sharply questioned. Indeed, the Board itself has periodically 

recommended revision of the subsidy program. The Aviation Act of 1975 

proposes no substantive changes in the subsidy program. Rather it di-

rects the Secretary of Transportation to undertake a comprehensive study 

of the present subsidy system and to report the results to Congress within 

one year. In undertaking this study, the Secretary is directed to do so 

in full consultation with the Board, the communities affected, and the 

airlines involved. Based on this study, the Secretary is directed to 

develop recommendations and propose legislation for the improvement of 

this program. 

• 




