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THE WHITE HOUSE 

WASHINGTON 

May 27, 1975 

MR. PRESIDENT: 

The attached memorandum has been staffed and generated the 
following comments: 

Buchen (Lazarus) --Support OMB. 

SEE1T .•• • 
{_ 

Cannon -- The Domestic Council recommendation is in agreement 
with Department of Labor's recommendation that a job search he 
required only of WIN registrants certified under the law as ready 
for work or training. 

Marsh -- Concurs with OMB. 

Friedersdorf -- Concurs with OMB. 

Hartmann -- Option 5. 

Baroody -- HEW /option 2. 

Greenspan -- Option 3. See attached comments. 

Seidman -- Should get a legal opinion from Attorney General. HEW (2) 
takes care of DOL problems. 

Don 

• 
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COUNCIL OF ECONOMIC ADVISERS 

WASHINGTON 

May 19, 1975 

MEMORANDUM FOR JERRY JONES 

Subject: WIN Decision Paper 

I do not believe that the proposed redesign of the WIN 
regulations will result in any substantial reduction in AFDC 
costs or any substantial increase in employment among AFDC 
recipients. 

The introduction of WIN and the subsequent increase in 
work requirements and work incentives do not, to date, seem to 
have had any substantial effects along these lines. A large 
proportion of AFDC recipients are women who have little work 
experience and few skills, but with young children and no 
husband providing support. The cost of services necessary to 
make it feasible for these women to work is high and in many 
cases would exceed the earnings they could possibly achieve. 
This is particularly true for child care and training services. 

The likely effect of a stiffer work requirement is a large 
increase in the proportion seeking work ama a rina• tl 12101 &sst 
i• ilk11 p•apaiitj an ] I •· and a minimal increase in the 
proportion working (and this result is, of course, even more 
likely during years of high unemployment) . The increase in job 
search activity that is not likely to result in employment is 
an inefficient use of the Government's and the AFDC recipient's 
resources. 

The administrative reforms in AFDC that have taken place 
over the past two years seem to have resulted in more efficient 
management and have been accepted by the public as such. However, 
the imposition of a tougher work requirement is more likely to 
be viewed as harassment of the poor. In addition, problems of 
the legality of the measures seem certain to arise even if they 
were settled in favor of the Government (which Justice seems to 
think is unlikely) • Expensive measures to provide more "free 
day care" and other services for WIN participants are likely to 
follow any effort to make work compulsory . 
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In summary, the proposed redesign is likely to cost much 
more in terms of funds and goodwill than it could possibly 
achieve in benefits, either to the recipients or the taxpayers. 
Therefore, I am not in favor of the redesign, and I support 
option 3. I would, however, hope that efforts continue to 
seek ways of reforming our income maintenance programs, 
including AFDC. 

Alan Greenspan 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

MAY 9 191$ 

MEMORANDUM FOR THE PRESIDEN~~ 

FROM: JAMES T. LYNN (/4 

···--· .. 

SUBJECT: Summary of Attached WIN Decision Paper 

ACTION 

The attached decision paper, incorporating the text of views 
from the Departments of Labor and Health, Education, and 
Welfare, presents for your resolution a disagreement between 
those Departments over their joint Work Incentive Program 
(WIN) established by the Social Security Act. The principal 
issue is: Should those AFDC recipients who must register 
for WIN be required to engage in a job search activity, 
whether or not they have been provided the child care or 
other supportive services necessary to certify them as ready 
for work or training. 

The continuing disagreement is severely impairing the ability 
of States to plan the 1976 program, since this decision and 
other procedural changes not in disagreement, all significantly 
impact local project design. 

HEW believes: 

It is imperative to require all WIN registrants, certified 
or not, to engage in a job search as a prerequisite for 
public assistance (PA) . 

All able-bodied PA recipients should be responsible for 
doing something to find a job to meet their families' 
needs, even in a soft economy. 

Requiring a job search only for those certified will 
significantly increase pressure for more appropriations 
to pay for services needed to certify more recipients, 
and might discourage existing job search requirements 
in 25 States. 

Adding the requirement to the WIN program is legal and 
will be sustained by the Supreme Court • 

• 



2 

DOL believes: 

Mandating a job search for welfare recipients with low 
skills when the unemployment rate is 8.2% would: 

+ force them into a labor market when they could not 
find jobs; 

+ increase the unemployment rate; 

+ subject the Administration to charges of harassing 
and punishing the poor. 

The WIN law does not authorize a job search requirement 
before a welfare recipient is certified as ready for 
work or training, and the Supreme Court would strike 
down any such administrative requirement. 

Justice Department Informal Views 

We asked the Justice Department Office of Legal Counsel for a 
quick informal review of the legal arguments as presented by 
the agencies. OLC advises orally, that from the arguments 
presented, they generally concur in the Labor Department 
interpretation. 

Agency Recommendations: 

HEW 

1. Issue the regulations requiring a job search by all WIN 
registrants, whether or not certified as ready for work 
or training. 

Approve ______ __ 

2. As an acceptable alternative, same as 1, but suspend 
requirement where local unemployment exceeds 7%. '~1' 

Approve~~-------
DOL 

3. Do not revise the WIN regulations now. 

Approve ______ __ 
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4. As an acceptable alternative, revise the regulations to 
make agreed program changes {such as adding an Intensive 
Manpower Services Component) , but require a job search 
only of WIN registrants certified under the law as ready 
for work or training. 

Approve ______ __ 

OMB 

5. Same as 4, but also ask DOL and HEW to submit their differing 
legal interpretations to the Attorney General for his formal 
opinion in order to develop a definitive basis for possible 
legislative or regulatory action in the future. 

Approve ______ __ 

• 



EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

MAY 9 1975 

MEMORANDUM FOR THE PRESIDEN~l .~~~ 

FROM: JAMES T. LYNN u~ 

SUBJECT: Redesign of the Work Incentive Program 

Background 

ACTION 

The December 1971 amendments to the Work Incentive Program 
(WIN) law were designed to increase the ability of the 
program to place welfare recipients in jobs. They require, 
with certain exceptions, all applicants for Aid for 
Families with Dependent Children (AFDC) to register for 
work and training under the WIN program. They require 
the Secretary of Labor to run the WIN work and training 
program, including, where possible, placement in jobs 
without prior training. At least one-third of the funds 
available for that part of the program must be used for 
on-the-job training or public service employment. The 
previous programs emphasized classroom training. 

The 1971 amendments require the Secretary of Health, Educa­
tion, and Welfare to provide supportive services, such as 
child care and vocational rehabilitation, necessary to 
enable welfare recipients to participate in the WIN 
program. When these services are provided, the Secretary 
of Health, Education, and Welfare is required to certify 
such persons for participation in WIN programs set up by 
the Secretary of Labor. If an individual does not need 
any supportive services, the individual must be certified 
immediately into the program. 

The Department of Health, Education, and Welfare is 
authorized to reimburse 90% of State costs for supportive 
services. States not certifying 15% of WIN registrants 
into the WIN program have their Federal share of AFDC 
money reduced. AFDC recipients, who are certified into 
the WIN program as ready for work or training, and who 
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refuse to accept it, must be deregistered from WIN and 
have their share of their family's AFDC benefits 
terminated after a 60-day counseling period. 

2 

About a year and a half ago, the two Departments agreed 
to a redesign of the WIN program that would require all 
WIN registrants, certified or not, to engage in an active 
job search. It would also add an Intensive Manpower 
Services Component to provide employment services and 
develop the job seeking skills of certified WIN registrants. 
OMB asked the Departments to satisfy themselves and report 
to us that the redesign was authorized by law before 
instituting it. They so reported to us. 

In September 1974 proposed regulations for the redesign 
were issued for comment. Many of the comments received 
raised legal objections, and we asked the Departments to 
assess again the risks of a successful legal challenge to 
the redesign. 

The two Departments have not been able to agree on the 
issuance of final revised regulations. 

Major issue 

Should the WIN program be redesigned so that all AFDC 
recipients registered for WIN will be required to engage 
in a job search whether or not they have been provided 
the child care or other supportive services necessary 
to certify them as ready for work or training. 

Departmental Arguments 

I. Program arguments 

A. HEW arguments for the redesign 

The Department of Health, Education, and Welfare believes 
that the immediate publication of the WIN redesign 
regulations is imperative. It strongly believes that a 
job search should be mandated for all WIN registrants for 
the same reasons a work requirement was included in its 
welfare replacement plan submitted to you last fall. It 
further states that this requirement must be made for all 
able-bodied recipients of AFDC. To limit the requirement 
to only those certified will result in significantly increased 
pressure on costs. Certification requires that a broad range 
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of social services be arranged for or provided to the 
recipient whether he has employment or not. 
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In addition, participation in job search as a certified 
participant would require payment of a so-called work 
incentive of $30/month per participant. Under a job search 
for registrants who have not been certified, but who have 
been determined as able-bodied under the law, necessary social 
services would only be provided on an as-needed basis and the 
so-called $30 work incentive would not be required to be paid. 
Of course, after employment was secured, services would be 
provided, but the $30/month would not. Without a job search 
as a requisite for public assistance for the able bodied, 
the Department feels we will continue to undermine public 
confidence in AFDC programs. 

Further, failure to implement the WIN redesign will continue 
to remove the majority of AFDC able-bodied recipients from 
any association with work. WIN is the sole program that imposes 
a registration requirement on AFDC recipients as a condition 
of eligibility for benefits. The redesign, for the first 
time, places a responsibility on the parent to do something 
on his part to find employment. The current program removes 
this responsibility from the parent and places it with the 
government. The basic policy that an individual remains 
responsible for his needs and those of his dependents even 
while he is receiving public assistance should not be undercut 
as an expedient response to a softening economy. 

Considering the current economic situation, HEW would agree 
to a position that would permit the governor to suspend the 
mandatory Federal job search requirement in those labor 
markets where the unemployment rate exceeds 7 percent. This 
will preclude unrealistic demands being made on registrants 
when there is a presumption that little success can be expected 
of a job search. Approximately half of the States already 
have a job search requirement applying to all AFDC recipients 
and the Federal regulations will be consonant with these 
States' programs. Limiting the Federal job search requirement 
to only those certified might discourage these State programs 
and result in criticism and adverse publicity toward our 
administration of the AFDC program. Various types of job 
search activities are already required by the Federal govern­
ment for food stamp applicants and unemployment compensation 
insurance claimants. The Administration's initiative in 
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developing thousands of public employment jobs provides the 
realistic opportunity to place WIN registrants in stable 
work situations. 

Expression of a policy reinforcing individual responsibility 
will never seem timely to those who are not in agreement with 
the policy. There will always be extenuating circumstances 
to cloud the reasons why the policy is best left unsaid. The 
Department of Health, Education, and Welfare believes that 
there is ample rationale why the requirement of a job search 
should be formalized by regulation. The Department also 
believes that the discretion built into its implementation 
will prevent a harsh and inequitable imposition of this 
policy on the recipient population. Job search is not a 
hurdle to elimination of dependency for many recipients .• 

B. DOL arguments against the redesign 

The Department of Labor believes: 

1. With an 8.2% unemployment rate, 7,529,000 Americans 
are currently unemployed. If the WIN redesign is implemented, 
500,000 welfare recipients, generally with low employment 
skills, will be forced into the labor market to engage in a 
"job search" program. We do not believe that these individuals 
can be easily employed under current economic conditions, and 
we are concerned that their entrance into the labor force may 
well have an adverse impact on the national unemployment rate. 

2. Mandating a "job search" program under WIN for those 
welfare recipients who have so few skills that they are not 
likely to find jobs and who have not been certified into the 
WIN program will result in the Administration being charged 
with harassing the poor and taking punitive action against 
them. When the WIN redesign was published as a proposed 
regulation last September, DOL and HEW received much 
criticism -- and virtually no support -- precisely on this 
point. This criticism came from labor leaders, such as 
Meany and Woodcock, religious organizations, and numerous 
other groups and individuals. 

3. Implementing the WIN redesign will cause a diversion 
of resources -- both funds and staff time -- that would 
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otherwise be available to help job ready welfare recipients 
to find employment; under the redesign, that money and staff 
time would be used for welfare recipients who have not been 
certified into the WIN program and are not job ready. 

4. The current WIN program, which works with welfare 
recipients certified as job ready, has continued to place 
a significant number of welfare recipients into employment, 
despite the economic downturn: 87,400 WIN participants 
obtained employment in the first six months of this fiscal 
year, compared to 87,000 during the first six months of 
the last fiscal year. There does not appear to be compelling 
need, therefore, to radically amend this program at the 
current time, although certain technical amendments may be 
desirable. 

II. Legal arguments 

A. HEW expects that, if the joint regulations as proposed, 
or as modified to exclude localities with high unemployment, 
are issued in final form, the Departments will be sued and 
may lose in one or more district courts. HEW believes, however, 
that both of these options are legally supportable and that 
its position would be sustained by the Supreme Court. HEW 
believes the issue should be decided on policy, and that we 
should not decide on the basis of our estimate of what the 
courts may do. 

The Act requires that a State AFDC plan provide that, as a 
condition of eligibility for AFDC, every individual not 
specifically exempt (e.g., children under 16 and mothers who 
care for children under the age of 6) "register for manpower 
services, training, and employment as provided by regulations 
of the Secretary of Labor" (Section 402(a) (19) (A) of the 
Social Security Act). HEW believes this provision may be 
construed broadly to require that the process of registration 
include more than the mere signing of a registration card; 
i.e., that the registration process itself may include a 
job search activity. This process has always been construed 
to encompass more than the mere signing of a registration 
form. For example, registrants are currently required to 
apppear for "appraisal" interviews conducted by WIN staff, 
and failure to so appear results in termination of welfare 
benefits. This provision has never been judicially challenged • 
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B. DOL believes that the statutory language established 
in the WIN program does not support the imposition of a 
mandatory "job search" requirement prior to a welfare 
recipient's certification into the WIN program. This 
position, as set out fully in the attached legal memorandum, 
is clearly supported by the actual language of the statute, 
its legislative history, and decisions of the Federal Courts, 
including the United States Supreme Court. 

c. In light of the conflicting legal views of Labor and 
HEW, we sought informal review of the legal issue from the 
Justice Department. Based on the arguments presented by DOL 
and HEW, the Office of Legal Counsel has told us informally 
that it agrees with DOL that the proposal does not appear to be 
authorized by law and probably would not be sustained in the 
Courts. 

OMB Comments 

In addition to the views of the Office of Legal Counsel, the 
following points should be kept in mind in making a decision: 

The WIN program was kept at its current level in the 
1976 Budget because it was seen as an available job 
assistance program at a time of rising unemployment. 

The WIN budget is completely controllable; the number of 
people served can be limited to meet available funds. 
However, since proposed regulations had the job search 
requirement, States may press for more supportive service 
funds in order to certify more registrants into job search. 

The first major evaluation of WIN geared to current 
policy issues is underway, with first meaningful results 
expected this summer, and completion after January 1976. 

Program statistics seem to indicate that placing 
certified WIN registrants directly in jobs is both 
possible and more cost effective than training or 
subsidized jobs. However, GAO and other evaluators 
question the validity of the statistics. The experience 
may not be transferrable to non-certified registrants. 

Imposing a job search requirement on non-certified WIN 
registrants now, when unemployment is high, will be 
criticized as unnecessary harassment of welfare recipients . 
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This is especially true since, as HEW points out, certified 
registrants are eligible for greater amounts of assistance. 

Approximately half of the States already have some job 
search requirement in their AFDC programs. Revised WIN 
regulations without a universal job search requirement 
will not change the legal authority for such requirements 
and need not be written to discourage them. 

UI and Food Stamp recipients are required to accept 
suitable jobs but real job search requirements have been 
relaxed under present economic conditions. 

Even at high unemployment rates, there are unskilled 
jobs available for which untrained welfare recipients 
could qualify. 

DOL's arguments are directed against a job search as 
a requirement for all registrants, not against the 
entire redesign. ---

The differing legal interpretation of DOL and HEW may 
make operation of a general job search difficult. 

Agency Recommendations 

HEW 

1. The Department of Health, Education, and Welfare 
recommends issuance in final form of regulations which would 
include a Federally-mandated job search requirement prior to 
certification by the welfare agency of readiness for work or 
training. 

2. HEW has advanced as an acceptable alternative, 
issuance of the regulations as in 1 above, except to 
suspend the Federally-mandated job search requirement when 
unemployment in the local labor market exceeds 7%. 

DOL 

3. The Department of Labor recommends that the WIN 
redesign not be implemented. 

4. If it is decided, however, that a redesign is 
necessary, DOL believes that legal prudence and programmatic 
concerns dictate that the "job search" component only apply 
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to individuals who have actually been certified into the 
WIN program under the law. 

OMB 

5. On balance, OMB recommends that the job search 
requirement not be imposed on non-certified WIN registrants 
by Federal regulation at this time. We do not see why a 
redesign making other changes could not be implemented. 
(DOL alternative recommendation, No. 4 above). We also 
recommend that the two Departments submit their differing 
legal interpretations to the Attorney General for his formal 
opinion in order to develop a definitive basis for possible 
legislative or regulatory action in the future • 

• 
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FEB 2 G 1975 

MEMORANDUM OF LAW 

U.S. DEPARTMENT OF LABOR 
OFFICE oF THE SoLICITOR 

WASHINGTON, D.C. 20210 

SUBJECT: LEGALITY OF A MANDATORY WIN JOB SEARCH 
REQUIREMENT FOR WELFARE RECIPIENTS NOT 
YET CERTIFIED INTO WIN 

The Department of Labor believes that the statutory language 
establishing the WIN program does not support the imposition 
of a mandatory job search requirement prior to a welfare 
recipient's certification into the WIN program. This position 
is clearly supported by the actual language of the statute, its 
legislative history, and decisions of the Federal Courts, 
including the United States Supreme Court. 

Title IV of the Social Security Act establishes the AFDC system. 
The Work Incentive Program is the component of that system 
which provides training and employment opportunities for AFDC 
recipients who have been certified into the WIN program, and 
which exacts penalties from recipients who refuse, without good 
cause, to accept training or employment. 1/ Under it, an 
individual who desires benefits applies at a State welfare 
office. In the course of completing the application process the 
applicant also registers for the WIN program. 2/ Once the indi­
vidual's application has been accepted and eligibility for welfare 
established, the individual is an AFDC recipient and, if not 

.!/ Sections 402 (a (19) (G), 433 (a), 433 (b) (3). 

2/ Section 402(a) (19) (A) of the Social Security Act (SSA), 
42 u.s.c.A. 602(a) (19) (A), requires each State plan to provide 
that "every individual, as a condition of eligibility register 
for manpower services, training, and employment, as provided by 
regulations of the Secretary of Labor, unless such individual is 
-- (i) a child; (ii) ill, incapacitated, or of advanced age; 
(iii) remote from a WIN project; (iv) required to be at home to 
care for an ill or incapacitated household member; (v) the mother 
of a child under 6; (vi) the mother of a child, if the father is 
enrolled in the WIN program." The Conference Report on the 1971 
amendments to the WIN program makes clear that the registration 
process for section 402(a) (19) (A) is registration for the WIN 
program. (Conference Report No. 92-947, 1971 U.S. Code, Cong. & 
Ad . News 2 4 3 6 ) . 
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exempt from WIN participation, is placed in the AFDC-WIN 
system. 3/ The individual is then to be provided with 
necessary social and supportive services by the welfare agency 
so that WIN training or employment can be arranged. 4/ When 
the welfare agency has provided those services, the individual 
is to be "certified to the Secretar of Labor" for the WIN 
program. (Emphasis added) 5 Th1s certification procedure 
is a key element of the statutory structure. The statutory 
language requiring it reads as follows: 

[The State welfare agency] " (ii) will provide (through 
arrangements with others or otherwise) for individuals 
who have been registered pursuant to subparagraph (A) , 
in accordance with the order of priority listed in 
section 433(a), such health, vocational rehabilitation, 
counseling, child care, and other social and supportive 
services as are necessary to enable such individuals to 
accept employment or receive manpower training provided 
under part C, and will, when arrangements have been made 
to provide necessary supportive services, including 
child care, certify to the Secretary of Labor those 
individuals who are ready for employment or training 
under Part C. . • " §._/ 

After an individual has been certified, the Secretary of Labor 
then determines the best type of training or employment for 
the individual, with the goal of working toward the individual's 
self-sufficiency. 7/ If the individual is placed in regular 
employment, the individual may be eligible for an income dis­
regard; this amounts to an earnings supplement for that individual 
and assists persons who are working at low-paying jobs. 8/ If the 
individual is placed in an "institutional (or) work experience 
training program," the individual is eligible for a training 

3/ Part C, Title IV, SSA, infra. 

4/ Section 402(a) (19) (G), SSA, infra; 42 U.S.C.A. 602(a) (19) (G). 
Services are provided in accordance with a list of priority 
groupings set out in section 433(a). 

2J Section 402(a) (19) (G), SSA, infra; 42 U.S.C.A. 602(a) (19) (G). 

§_/ Id. 

7/ Sections 430 and 433(a), SSA, infra; 42 U.S.C.A. 630, 42 
u.s.c.A. 633(a). 

8/ Sections 432(b) and 402(a) (8), SSA, infra; 42 u.s.c.A. 
632(b), 42 u.s.c.A. 602(a) (8) . 
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incentive payment of not more than thirty dollars a month. 9/ 
The individual may also be placed in a public service employment 
program. 10/ 

Thus, it can be seen that the Congress has established a system 
which requires persons seeking AFDC to register for the WIN 
program (unless exempted by the statute) at the same time they 
register for AFDC, and to be certified by the welfare agency to 
the Secretary of Labor for the WIN program, once they have been 
found eligible for AFDC and are actually receiving benefits. 

If there is any question about this procedure, it should be dis­
pelled by the Conference Committee report on the WIN amendments 
of 1971. That report explains the amendments as (1) "requir(ing) 
an individual, as a condition of eligibility for welfare, to 
register for the WIN program" and (2) "requiring the welfare 
agency to designate a separate administrative unit to make 
arrangements for supportive services needed by welfare recipients 
in order to participate in (the) WIN program and to refer recipi­
ents so Erepared to the Labor Department for EarticiEation in 
the WIN Erogram." (Emphasis added). 11/ 

This statutory scheme has also been clearly recognized by the 
courts. The Supreme Court has described the WIN program in just 
this way. 12/ So too have other federal courts. 13/ 

Title IV of the Social Security Act nowhere refers to the requiring 
of a job search activity or any other WIN activity for AFDC reci­
pients who have not yet been certified to the Secretary of Labor. 
And the Conference Report on the 1971 WIN amendments is similarly 
silent. Furthermore, the statute, on its face, sets out the 
system for placing individuals in jobs or training. 

It is a maxim of statutory construction that a statute may not be 
amended by administrative action, and that where a statute sets 
out a specific way for dealing with a specific situation, the 
statutory scheme must be followed. 14/ 

9/ Section 434(a), SSA, infra; 42 U.S.C.A. 634(a). The Secretary 
of Labor is "authorized" to provide this payment, but not required 
to do so. WIN regulations, however, do provide for this payment, 
29 CFR 56.8 (a) (1). 

10/ Section 432(b), SSA, infra; 42 u.s.c.A. 632(b). 

11/ Conference Report 92-747, 1971 U.S. Code, Cong. & Ad. News 
2436 and 2437. 

12/ New York State Department of Social Services v. Dublino, 41 
LW 5047, 5048-5049, 5051. 

13/ Woolfork v. Brown, 325 F. Supp. 1162, 1167-1181, affd. 456 
F:""2d 652, 654. 
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There remains the question, then, of whether the proposed WIN 
redesign, which contemplates a required job search activity 
for uncertified welfare recipients, does, in fact, amount to 
an administrative amendment of the WIN program inconsistent 
with the language and structure of the Act. I believe the 
proposal clearly does. Indeed, I believe the proposal subverts 
the clear statutory intent of the Social Security Act that 
welfare recipients be provided with necessary supportive ser­
vices such as child care and vocational rehabilitation and then 
be certified to the Secretary of Labor as job ready before they 
can be required to compete in the job market. 

The Department of Health, Education, and Welfare, however, has 
argued that the Supreme Court decision in the case of New York 
Department of Social Services v. Dublino supports a job search 
activity for the uncertified. 15/ We strongly disagree. Dublino 
merely holds that the very existence of the Federal WIN program 
does not constitutionally pre-empt States from establishing their 
own work programs for welfare recipients, when such programs are 
consistent with the statutory requirements of the WIN program. 16/ 
The case in no way deals with the question of whether the Sociar­
Security Act would allow a Federal WIN job search activity for 
those not yet certified into WIN. The case, therefore, is not 
relevant to a determination of the present question. 17/ 

The Department of Health, Education, and Welfare has also argued 
that the job search requirement for the uncertified can be 
mandated as part of WIN registration. The Department of Labor 
does not agree. Under the statute, WIN registration is a 
condition of eligibility for AFDC. 18/ The Supreme Court has 
continually ruled that only Congress-may establish AFDC eligi­
bility criteria or substantively alter the scope of eligibility 
criteria. 19/ Making job search a part of registration would 
administratively create an additional condition of eligibility, 
and is thus clearly illegal. 

14/ Social Security Board v. Nierotko, 327 u.s. 358, 369; 
United States v. New England Coal and Coke Company, 318 F.2d 
138, 143; Air Transport Ass'n of America v. Brownell, 124 F. 
Supp. 909; King v. Smith, 392 U.S. 309, 333. 

15/ 93 s.ct. 2507 {1973). 

16/ Id., p. 2517. 

17/ The Supreme Court remanded the case to the District Court on 
the question of whether New York's work requirements did in fact 
conflict with the Federal WIN program. The decision of the 
District Court is still pending. 

18/ Section 402 {a) {19) {A), SSA, infra; 42 U.S.C.A. 602 {a) {19) {A). 

19/ King. v. Smith, 392 u.s. 309 . 
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It is our conclusion, therefore, that the requirement, through 
WIN regulations, of a job search activity for AFDC recipients 
who have not yet been certified into the WIN program is not 
legally permissible under Title IV of the Social Security Act. 

~-(2::::?~~ 
Willi~lberg c. 

Solicitor of Labor 
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THE WHITE HOUSE 

WASHINGTON 

May 28, 1975 

ADMINISTRATIVELY CONFIDENTIAL 

MEMORANDUM FOR: 

FROM: 

SUBJECT: 

JIM LYNN~ 

JERRY H.70 
Summary of Attached 
WIN Decision Paper 

Your memorandum to the President of May 9 on the above subject 
has been reviewed and option 2 -- as an acceptable alternative, same 
as 1, but suspend requirement where local employment exceeds 
7% -- was approved. 

Please follow-up with the appropriate action. 

Thank you. 

cc: Don Rumsfeld 
Phit Buchen 
Jim Cannon 
Jack Marsh 
Max Friedersdorf 
B? b I{ a rtmanl?- . 
Bill Baroody 
A tan Greenspan 
Bill Seidman 
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ACTION MEMORANDUM WASHINGTON LOG NO.: 

Date: 1.- ay 10, l975 

FOR ACTION: Phil Buchen~ 
Jim Cannon~ 

· Jack Marsh~ 
Max Friedersdorf ~ 
Bob Hartmann~ 

FROM THE STAFF SECRETARY. 

DUE: Date: Wednesday, May 14, 1975 

SUBJECT: 

Time: LO:OO a.m. 

•=..-m~~ 
Bill BaroodYb-": 
Alan Greenspan~ 
Bill Seidman~ 

Time: c.o.B. 

Lynn memo (5/9/75) 
re: Summary of Attached WIN Decision Paper 

ACTION REQUESTED: 

___ For Necessary Action _X__ For Your Recommendations 

__ Prepare Agenda and Brief __ Draft Reply 

X 
__ For Your Comments 

REMARKS: 

s/1~ ~rotL~~ 

~~~ 

-~-- Draft Remarks 

~~A) } cr;jdA-t-~ A 

-:#=~ 

s{; I (Jtib w c {-:...--
- '"''l.J.) 14'~~ t .. 

-5 ) 

fjt I t l i dt!J1r" cJr-
1~) ~ ) 1J uJ . 

'lt~~ \__(_A lt:j ..,..... • 
. { tV( J.A-.~UA...- L<f ~ 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

I£ you have any questions or if you anticipate a 
delay in submitting the required material, please 
telephone the Staff Secretary immediately. 

• 

Jerry H. Jones 
Staff Secretary 

~[ 



•1. •:<JJ;~., 

Fe:=\ · :.:::ic~:: P:'li.l Bud:cn 

Jirn Cannon 

<P-;'::;'":'' 
~~ ..:.. _ ... .!-J 

AV-~ Fl'l. C'd ~r'-'c1o-,.t: ~,,,,$;f"~O.,:"- ..... ~e...... ..... ..... -- 1. 

· Bob Ha rtrr12.nn 

~X\Glf~:Y'--~~'{~«~x 

Bill Baroody 
Alan Greenspan 
Bill Seidman 

T£~·.1;,: C.O.B. 

·-----------

Lynn memo (5/9/75) 
re: Summary of Attached WIN Decision Paper 

- _______ 1na!:t l-:.epl;r 

Support OMB. -- Ken Lazarus 

. , . . - .~-' (' .-, . 
~-:"'_·:.::.~·i_!. .... .:::-:·:; ·:..:-:..:: ... :·.,::.:.~:::: L.:::•!<·:;.::::::_rj· 
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ACTION 

SUBJEC~i': Su.rrt<'":-.ary of Attached vliN Decision Paper 

The attached decision paper, incorporating th2 text of vie:,,7s 
from the Departments of Labor and Health, Education, and 
Welfare: presents for your resolution a disagreement betweeii 
those Departments over their joint Pork Incentive Program 
(WIN) established by the Social Security Act. The principal 
issue is: Should those AFDC recipients who must register 
for WIN be required to engage in a job search activity, 
whether or not they have been provided the child care or 
other supportive services necessary to certify then as ready 
for work or training. 

. . ... . ' 

THe t.;O!J.-c.LnUlng alsagreel'len-c ls severe.Ly lrr.palrlng t.t1e abl.Llt]" 
of States to plan the 1976 program, since this decision and 
other procedural changes not in disagreemeiit, all significantly 
ir~pact local project c.esign. 

believes: 

It ii ~mperative to require all WIN registrants, certified 
or not, to engage in a jo~ search as a prerequisite for 
public assistance (PA) . 

All able-bodied PA recipients should be responsible for 
doing something to find a job to meet their families' 
needs, even in a soft economy. 

Requiring a job search only for those certified will 
significantly increase pressure for more appropriations 
to pay for services needed to certify more recipients, 
and might discourage existing job search requirements 
in 25 States. 

Adding the requirement to the WIN program is legal and 
will be sustained by the Supreme Court . 
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DOL believes: 

Nandating a 
skil~s \vhen 

job 
the 

search for welfare recipients with 
unerr.plo:yn~ent rate is 8.2% \·iould: 

+ force them into a labor ~arket when they could not 
find jobs; 

+ irtcreas:= ~the U11errtployrnell. t rate; 

+ subject the Administration to charges of harassing 
and punishing the poor. 

The l'JIN la·,v does no·t authorize a job search requirement 
before a welfare recipient is certified as ready for 
work or training, and the Supreme Court would strike 
down any such administrative requirement. 

Justice Denartment Informal Vie-.:.·7s 

We asked the Justice Department Office of Legal Counsel for a 
quick informal review of·the legal argusents as presented by 
the agencies. OLC advises orally, that from the argu!uen·ts 
presented, they qenerallv concur in the Labor Denartment 
i n·teroreta t.ion. 

Agencv Reco~~endations: 

HE\'/ 

· l. Issue the re.gula tions requiring a. job search by all \'HN 
registrants, whether or not certified as ready for v;ork 
or training. 

Approve ----
2. As an acceptable alternative, same as 1, but suspend 

requirement 11here local unemployment exceeds 7%. 

Approve ----
DOL 

3. Do not revise the WIN regulations now. 

Appro,_re ----

• 
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4. As an acceptable alternative, revise the regulations to 
make agreed program changes (such as adding an Intensive 
~!anpower Services Component) , but require a job search 
only of WIN registrants certified under the law as ready 
for work or training. 

Approve --------

5. Same as 4, but also ask DOL and HE~v to submit their differing 
legal interpretations to the Attorney General for his formal 
opinion in order to develop a definitive basis for possible 
legislative or regulatory action in the future. 

Approve --------

• 



__ .~._...., 1 1 .. 1:. u. :--rc:E: or: THE: Pr:;:cs! DENT 

1.V 1-;sH l NGTO~ ~, D.C~ 20503 

FRO~·l: 

SUBJECT: Rec1.esign of the \iork Incentive Program 

'l'he December 1971 ar,1endments to the Hork Incentive Program 
( 1:-J.IN) la'd Here designed to increase the ability of the 
program to place \~elfare recipients in jobs. They require, 
with certain e~ceptions, all applicants for Aid for 
Families with Dependent Children (AFDC) to register for 
work and training under the WIN program. They require 
the Secretary of Labor to run the HIN vork and training 
program, including, where possible, placement in jobs 
without prior training. At least one-third of the funds 
availo..ble for that part of tLe. program must be used for 
on-the-job training or public service employment. The 
previous prograns erphasized classroom training. 

The 1971 amend.t'Tlents require the Secretary of Health, Educa­
tion, and Welfare to provide supportive services, such as 
child care and vocational rehabilitation, necessary to 
enable welfare recipients to participate in the WIN 
prog-rar:t. vThen these services are provided, the Secretary 
of Eeo.lth, Education, and \·;elfare is required to certify 
such persons for participation in WIN programs set up by 
the Secretary of Labor. If an .individual does not need 
any supportive services, the individual must be certified 
iiTmediately into the progra~. 

Tlh~ Department of Health, Education, and \•!elfare is 
authorized to reimb:.;.rse 90% of State costs for supportive 
services. States not certifying 15% of WIN regi~trants 
into the WIN program have their Federal share of AFDC 
money reduced. J:>.FDC recipie:rts, ,.;ho are certified into· 
the HIN program as ready for •tJork or training, and vrho 
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refuse to accept it, must be deregistered from WIN and 
have their share of their family 1 s AFDC benefits 
ter~i~2ted after a 60-~ay cou~seling period . 

2 

.Z:~bout a yea.r and a ha.lf ago, the h-10 Departr.ents agreed 
to a redesign of the WIN program that would require all 
KIN registrants, certified or not, to engage in an active 
job search. It -r,,;ould a.lso add an Intensive I:anpm·;er 
Services Ccr:1ponent to provide CT·:C;?lO:'{TI'.ent services and 
develop the job seeking skills of certified WIN registrants. 
rn1B asked the Departments to satisfy thecselves and report 
to us that the redesign was authorized by law before 
instituting it. They so reported to us. 

In Septerrber 1974 proposed regulations for the redesign 
were issued for COi7'.!'1Jen·t. JYlany of the co;:ru-r:ents received 
raised legal objections, and we asked the Departments to 
assess again the risks of a successful legal challenge to 
the redesign. 

The h1o Departments have not been able to agree on the 
issuance of final revised regulations. 

Ma4or issue 

Should the DIN program be redesigned so that all AFDC 
recipients registered for WIN will be required to engage 
in a job search whether or not they have been provided 
the child c2.re or other supportive services necessary 
to certify them as ready for work or training. 

Departmental Arg~ments 

I. Program arguments 

A. HEW arguments for the redesign 

The Department of Health, Education, and ~elfare believes 
that the irrsnediat.e publication of the v:'HJ redesign 
regulations is imperative. It s·trongly believes that a 
job search should be nandated for all WiiJ registrants for 
the same reasons a work require~ent was included in its 
welfare replacement plan submitted to you last fall. It 
further states that this requirement must be made for all 
able-bodied recipients of AFDC. To liQit the requirement 
to only those certified will result in significantly increased 
pressure on costs. Certification requires that a broad range 
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of social services be arra~ged for or provided to the 
recii;ient. \\7hether he has enployrr'.en t or no'c. 

3 

In addition, participation in job search as a certified 
participant would require payment of a so-called ~ork 
incentive of $30/month per participant. Under a job search 
for 1:-egistrants \.'ho have not }Jeen certified, but vrho have 
been e.eternined as c1_ble-boc1.ied under the la1v, necessary social 
services would o~ly be provided on an as-needed basis and the 
so-called $3C ~o:k i~centivc would not be required to be pdid. 
Of course, after employment was secured, services would be 
provided, but the $30/month would not. Without a job search 
as a requisite for public assistance for the able bodied, 
the Department feels \•Je \?ill continue to undermine public 
confidence in AFDC programs. 

Further, failure to irnple~ent the WIN redesign will continue 
to remove the majority of AFDC able-bodied recipients from 
any association vlith 1·10rk. l'HN is the sole program that imposes 
a registration requirement on AFDC recipients as a condition 
of eligibility for benefits. The redesign, for the first 
time, places a responsibility on the parent to do something 
on his part to find err:plo:y-nent. The current program removes 
this responsibility from the parent and places it with the 
crnvp·rnmPni- 'T'hP h:=Jc:;ir' n,-.,11,-.v +-n.=.+· ;:,r. -;-nrii-u;rj,,l .,.....=,.,_::...;,..,,... 
;esponsibl~ for his n~eds -.. and th;~e --~f -hi; .. d;p~~d~;t;-~::;en 
while he is receiving public assistance should not be undercut 
as an expedient response to a softening economy. 

Considering the current economic situation, HEW would agr~e 
to a position that would permit the governor to suspend the 
mandatory Federal job search requirement in those labor 
markets <;·ihere the unemployment rate exceeds 7 percent. This 
will preclude unrealistic demands being made on registrants 
when there is a presurr.ption that little success can be expected 
of a job search. Approximately half of the States already 
have a job search requirement applying to all AFDC recipients 
and the Federal regulations will be consonant with these 
States' programs. Limiting the Federal job _search requirement 
to only those certified might discourage these State programs 
and result in criticism and adverse publicity toward our 
administration of the l'~FDC program. Various types of job -
search activities are already required by the Federal govern­
ment for food stamp applicants and unemployment compensation 
insurance claimants. The Aclministration's initiative in 
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developing thousands of public employment jobs provides the 
realistic opportunity to place ~IN registrants in stable 
i·mrJ::. situations. 

Expression of a policy reinforcing individual responsibility 
will ne·ver seen tir,o.ely to those \vho are not in agreement 'di th 
the policy. There will always be extenuating circumstances 
to cloud the reasons why the policy is best left unsai~. Th2 
Department of Eealth, Education, and Eelfare believes that 
there is ample rationale why the require~ent of a job search 
should be formalized by regulation. The Department also 
believes that the discretion built into its implementation 
will prevent a harsh and inequitable imposition of this 
policy on the recipient population. Job search is not a 
hurdle to elimination of dependency for many recipients •• 

B. DOL arguments against the redesign 

The Department of Labor believes: 

1. Nith an 8.2% unernployment rate, 7,529,000 l>nericans 
are currently unemployed. If the WIN redesign is implemented, 
500,000 \1Jelfare recipients, generally •:!i th low err.plox"'P.ent 
si-~ilis, will be iorced into i::iH:: labur wc:tr:K.et tu ewjage irJ. o. 

"job search" program. l·7e do not believe that these individuals 
can be easily employed under current econo~ic conditions, ar~d 
we are concerned that their entrance into the labor force may 
'i·lell have an adverse impact on the national unemployment ra.te. 

2. Mandating a "job search'r program under \'liN for those 
welfare recipients Hho have so fev! skills that they are not 
likely to find jobs and who have not been certified into the 
HIN program will result in the P._dministration being charged 
with harassing the poor and taking punitive action against 
them. When the WIN redesign ~as published as a proposed 
regulation last Septe~ber, DOL and HEW received much 
criticism -- and virtually no support -- precisely on this 
point. This criticism came fro~ labor leaders, such as 
Meany and Woodcock, religious organizations, and numerous 
other groups and individuals. 

3. Implementing the WIN redesign will cause a diversion 
of resources -- both fends and staff time -- that \muld 
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otherwise be available to help job ready welfare recipients 
to fine~ e~,;?loyrr.ent i under the rec.esign, that money and staff 
time would be used for welfare recipients who have not been 
certified into the DIN program and are not job ready. 

4. The current WIN program, which works with welfare 
recipients certified as job ready, has continued to place 
a signi:ficEmt nu:.-:±;er of vielfare recipients into employiT.ent, 
c;_ .. ::! spi ·t-2 t.~~·2 :~cc,::c:::ic clo~"lil turn: (3 7 1 4 0 0 ~··7I~1 [Jarticipc.r .. ·t:s 
ob-tained e:-::ploy2ent in the first six months of this fiscal 
year; compared to 87,000 during the first six rr.onths of 
the last fiscal year. There does not appear to be compelling 
need, therefore, to radically amend this program at the 
current time, although certain technical amendments may be 
desirable. 

II. Legal ~rguments 

A. HEW expects that, if the joint regulations as proposed, 
or as w.odified- to exclude localities viith high unemployment, 
are issued in final form, the Departments will be sued and 
may lose in one or more district. courts. HEN believes, hmvever, 
that b6th of these options are legally supportable and that 
.,:_,__ ~----!..L-.!-- ... -- .... 1...:) 1-..--. .....,,.,_.1..-...!.._-...:t 1-....... ~\...,.- ('"'1 ............. -~ ......... -, ,-.._,.,_......_ TJT:"T~.., 
..&...'-'~ p.._,.._,..J...'-...L.'J..:.J. ,.,to...J ....... -L.. ....... #J.._ -.:>"""'..._,'-~..J..J..1."-'-" .J...J.:t '- ... .!.. ......... ....... \,.4.1::'~'-J.~ • .._ _.-.....~\-"o,J.,..._. J.~_,_, ... ,. 

believes the issue should be decided on policy, and that we 
should not decide on the basis of our estimate of what the 
courts may do. 

The Act requires that a State AFDC plan provide that, as a 
condition of eligibility for AFDC, every individual not 
specifically exempt (e.g., children under 16 and mothers '-~'ho 
co.re for children under ·the aoe of 6) "register for manpm·zer 
services, training, and emplo},ment as prc;.Jided by regulations 
of the Secretary of Labor 11 (Section 402 (a) (19) (11,) of the 
Social Security Act) . HEW believes this provision may be 
construed broadly to require that the process of registration 
include more than the mere signing of a registration card; 
i.e., that the registration process itself may include a 
job search activity. This process has always been construed 
to encon:pass more than the !!',ere signing of a registration 
form. For example, registrants are currently required to 
apppear for "appr2.isal" intervievJS conducted by HIN staff, 
and failure to so appear results in termination of ~velfare 
benefits .. This provision has never been judicially challenged • 
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B. DOL believes that the statutory language established 
in the WI1:1 program does not support the imposition of a 
mandatory "job search" requirement prior to a welfare 
recipient's certification into the ~IN program. This 
positior1, as set out fully in the attached legal memorandum, 
is clearly supported by the actual language of the statute, 
its legislati-v-e history, and decisions of the Federal Courts, 
including the United States SupreT.e Court. 

c. In light of the conflicting legal views of Labor and 
HEVJ, 'i•Je sought informal review of the legal issue from the 
Justice Department. Based on the arguments presented by DOL 
and HEW, the Office of Legal Counsel has told us informally 
that it agrees with DOL that the proposal does not appear to be 
authorized by law and probably would not be sustained in the 
Courts. 

OEB Corr.ments 

In addition to the views of the Office of Legal Counsel, the 
following points should be kept in mind in making a decision: 

The WIN program was kept at its current level in the 
1976 Hudget because it was seen as an available job 
assistance program at a time of rising unemplo~nent. 

The 1'liN budget is completely controllablei the nurr.ber of 
people served can be limited to meet available funds. 
However, since proposed regulations had the job search 
requirement, States may press for more supportive service 
funds in order to certify more registrants into jpb search. 

The first major evaluation of WIN geared to current 
policy issues is underway, Hith first meaningful results 
expected this surrner, and completion after January 1976. 

Program statistics seem to indicate that placing 
certified ~!IN registrants directly. in jobs is both 
possible and more cost effective than training or 
subsidized jobs. Ho~1ever, GAO and other evaluators 
question the validity of the statistics. The experience 
may not be transferrable to non-certified registrants. 

Imposing a job search requirement on non-:certified WIN 
registrants nmv, \vhen unemploy2ent is high, will be 
criticized as unnecessary harassment of welfare recipi~pts . 
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This is especially true since, as HEW points out, certified 
registrants are eligible for greater amounts of assistance. 

Approxinately half of the States already have sorre job 
search requireffient in their AFDC programs. Revised ~IN 
regulations without a universal job search requirement 
will not change the legal authority for such requirements 
and need not be written to discourage them. 

UI an~ Food Stamp recipi2nts are required ta accept 
suitable jobs but real job search requirement3 have been 
relaxed under present economic conditions. 

Even at high unemployment rates, there are unskilled 
jobs available for which untrained 'ivelfare recipients 
could qualify. 

DOL's arguments are directed against a job search as 
a requirement for all registrants, not against the 
entire redesign. 

The differing legal interpretation of DOL and HEW may 
ma]-;:e operation of a general job search, difficult. 

Agency Pecomrr-.endations 

1. The Department of Health, Education, and v!elfare 
recornmends issuance in final form of regulations -;.;;hich would 
include a Federally-mandated job ·search requirement prior to 
certification by the welfare agency of readiness for work or 
training. 

2. HEW has advanced as an acceptable alternative, 
issuance of the regulations as in 1 above, except to 
suspend the Federally-mandaJced job search requirement ·tr:hen 
unemployv.,ent in the local labor market exceeds 7%. 

DOL 

3. The Department of Labor reco:L:'..i'Tiends that the HIN 
redesign not be implemented. 

4. -If it is decided, however, that a redesign is 
necessary,. DOL believes that legc.l prudence and prograrr-=ratic 
concerns dictate that the "job search" COI'1ponent only apply 
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to individuals who have actually been certified into the 
WIN program under the law. 

5 ~ On ba.lance, Ol·1B recommends that the job search 
requirement not be imposed on non-certified WIN registrants 
by Federa_l reg1.1la t.isn at. this time. l·Te do not see why a 
red2sign 8~king other changes could not be implemented. 
(DOL al terna_ti ve reco:rmendation, No. 4 above) . We also 
reco:m:nend that the tv:o Departr.,ents submit their differing 
legal interpretations to the Attorney General for his formal 
opinion in order to develop a definitive basis for possible 
legislative or regulatory action in the future • 
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l-1EMORi'\NDUH OF LAl·l 

U.S. DEPART1vfENT OJ.~ LABOR 
Orne.:: or- Tf!E SoLICITOR 

Wf.SHlNGTO~-l", D.C. 202i0 

SUBJECT: LEGALITY OF A Ki\NDATORY \HN JOB SEA"f~CH 

REQUIR.E~lEt·iT FOR \'JELFARE RECIPIENTS NOT 
YET CERTIFIED INTO WIN 

The Department o£ Labor believes that the statutory language 
establishing the IVIN program does not support the imposition 
of a mandatory job search requirement prior to a welfare 
recipient's certification into the WIN program. This position 
is clearly supported by the actual language of the statute, its 
legislative history, and decisions of the Federal Courts, 
including the United States Supreme Court. 

Title IV of the Social Security Act establishes the AFDC system. 
The Work Incentive Program is the component of that system 
which provides training and employment opportunities for AFDC 
recipients who have been certified into the WIN program, and 
\'il1..i.e;lt. ey.C:tt.;i...::> .!?~Hali....i~::> f:co!a ..t.~cipient::> who J.e.Cuse, W.LL.Huui:. yuuu 
cause, to accept training or employment. 1/ Under it,. em 

· individual who desires benefits applies a~ a State welfare 
office. In the course of co:r..pleting Jche application process the 
applicant also registers for the I·VIN progra.'TI. 2/ Once ·the indi­
vidual's application has been accepted and eligibility for welfare 
established, the individual is an AfDC recipient and, if not 

_ .!/ Sections 402 (a (19) (G), 433 (a), 433 (b) (3}. 

2/ Section 402(a) (19) (A) of the Social Security Act (SSA), 
42 u.s.c.A. 602(a} (19) (A), requires each State plan to provide 
that "every individual, as a condition of eligibility register 
for manpm·:er services, training, and employment, as provided by 
regulations of the Secretary of Labor, unless such individual is 
-- (i) a child; (ii) ill, incapacitated, or of advanced age; 
(iii) remote from a WIN project; (iv) required to be at home to 
care for an ill or incapacitated household member; (v) the mother 
of a child under 6; (vi) the mother of a child, if the father is 
enrolled in the ~VIN program." The Conference Report on the 1971 
amendments to the \HN program makes clear that the registration 
prqcess for section 402 (a) (19) (A) is registration for the ~H:'r 
program. (Conference Report No. 92-947, 1971 U.S~ Code, Con~. & 
1\d. news 2436). 
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exempt from WIN participation, is placed in the AFDC-WIN 
system. _2/ The individual is then to be provided with 
necessary social and supportive services by the welfare agency 
so that WIN training or ernploy~ent can be arranged. 4/ When 
the welfare agency has provided those services, the Individual 
is to be "certified to the Secretary of Labor" for the ~HN 
program. (Emphasis added) 5/ This certification procedure 
is a key element of the statutory structure. The statutory 
language requiring it reads as follows: 

(The State welfare agency] "(ii) will provide (through 
arrangements l.'lith others or otherwise) for individuals 
who have been registered pursuant to subparagraph (A) , 
in accordance with the order of priority listed in 
section 433(a), such health, vocational rehabilitation, 
counseling, child care, and other social and supportive 
services as are necessary to enable such individuals to 
accept employment or receive manpower training provided 
under part C, and will, when arrangements have been made 
to provide necessary supportive services, including 
child care, certify to the Secretary of Labor those 
individuals who are ready for employment or training. 

·under Part C. . . " ~/ 

After an individual has been certified, the Secretary of Labor 
then determines the best type of training or employment for 
the individual, with the goal of working toward the individual's 
self-sufficiency. 7 I If the individual is placed in regu.l_ar 
employment, the individual may be eligible for an income dis­
regard; this amounts to an earnings supplement for that individual 
and assists persons who are working at low-paying jobs. 8/ If the 
individual is placed in an "institutional (or) work experience 
training program," the individual is eligible for a training 

3/ Part C, Title IV, SSA, infra. 

4/ Section 402(a) (19) (G) I SSA, infra; 42 u.s.c.A. 602{a) (19) (G). 
Services are provided in accordance with a list of priority 
groupings set out in section 433(a). 

2/ Section 402(a)(l9)(G), SSA, infra; 42 U.S.C.A. 602(a){l9)(G). 

~/ Id. 

7/ Sections 430 and 433(a), SSA, infra; 42 U.S.C.A. 630, 42 
u.s.c.A. 633(a). 

8/ Sections 432 (b) and 402 (a) (8} I SSA, infra; 42 u.s.C.A. 
632 (b), 42 U.S.C.A. 602 (a) (8) . 
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incentive payr:1ent of not more than thirty dollars a month. 9/ 
The individual r.1ay also be placed in a public service emplo:;ment 
program. 10/ 

Thus, it can· be seen that the Congress has established a system 
which requires persons seeking AFDC to register for the WIN 
program (unless exempted by the statute) at the same time they 
register for AFDC, and to be certified by the welfare agency to 
the Secretary of Labor for the WIN program, once they have been 
found eligible for AFDC and are actually receiving benefits. 

If there is any question about this procedure, it should be dis­
pelled by the Co::1ference Com.'Tlittee report on the HIN amendments 
of 1971. That report explains the amendments as {1) "requir(ing) 
an individual, as a condition of eligibility for welfare, to 
register for the ~HN program" and (2) "requiring the welfare 
agency to designate a separate administrative unit to make 
arrangements for supportive services needed by welfare recipients 
in order to participate in (the) WIN program and to refer reci?i­
ents so prepared to the Labor Department for Earticipation in 
the I'HN program." {Emphasis added) . 11/ 

This statutory scheme has also been clearly recognized by the 
courts. The Supreme Court has described the WIN program in just 
this way. 12/ So too have other federal courts. 13/ 

Title IV of the Social Security Act nowhere refers to the requiring 
of a job search activity or any other \UN activity for AFDC reci­
pients who have not yet been certified to the Secretary of Labor. 
And the Conference Report on the 1971 ~HN amendments is similarly 
silent. Furthermore, the statute, on its face, sets out the 
system for placing individuals in jobs or training. 

It is a maxim of statutory construction that a statute may not be 
amended by administrative action, and that where a statute sets 
out a specific way for dealing with a specific situation, the 
statutory scheme must be followed. 14/ 

9/ Section 434(a), SSA, infra; 42 U.S.C.A. 634(a). The Secretary 
of Labor is "authorized" to provide this payment, but not required 
to do so. WIN regulations, however, do prov1de for this payment, 
2 9 CF R 56 • 8 (a) ( 1) • 

10/ Section 432(b), SSA, infra; 42 U.S.C.A. 632(b). 

11/ Conference Report 92-747, 1971 U.S. Code, Cong. & Ad. News 
2436 and 2437. 

12/ New York State Department of Social Services v. Dublino, 41 
L\v 5047, 5048-5049, 5051. 

13/ Woolfork v. Brown, 325 F. Supp. 1162, 1167-1181, affd. 456 
F.2d 652, 654. 
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There ~cmains the question, then, of whether the proposed WIN 
redesign, which contempl~tes a required job search activity 
for uncertified welfare recipients, does, in fact, amount to 

· an administrative amendment of the WIN program inconsistent 
with the language and structure of the Act. I believe the 
proposal clearly does. Indeed, I believe the proposal subverts 
the clear statutory intent of the Social Security Act that 
welfare recipients be provided with necessary supportive ser­
vices such as child care and vocational rehabilitation and then 
be certified to the Secretary of Labor as job ready before they 
can be required to compete in the job market. 

The Department of Health, Education, and Vlelfare, however, has 
argued that the Supreme Court decision in the case of New York 
DeparD~ent of Social Services v. Dublino supports a job search 
activity for the uncertified. 15/ We strongly disagree. Dublino 
merely holds that the very existence of the Federal WIN program 
does not constitutionally pre-empt States from establishing their 
own work programs for welfare recipients, when such programs are 
consistent with the statutory requirements of the WIN program. 16/ 
The case in no way deals with the question·of whether the Social 
Security Act would allow a Federal WIN job search activity for 
those not yet certified into WIN. The case, therefore, is not 
relevant to a determination of the present question. 17/ 

The Department of Health, Education, and ~'lelfare has also argued · 
that the job search requirement for the uncertified can be 
mandated as part of WIN registration. The Department of Labor 
does not agree. Under the statute, WIN registration is a · 
condition of eligibility for AFDC. 18/ The Supreme Court has 
continually ruled that only Congress-may establish AFDC eligi­
bility criteria or substantively alter the scope of eligibility 
criteria. 19/ 1~1aking job search a part of registration would 
administratively create an additional condition of eligibility, 
and is thus clearly illegal. 

14/ Social Security Board v. Nierotko, 327 U.S. 358, 369i 
United States v. New England Coal and Coke Company, 318 F.2d 
138, 143; Air Transport Ass'n of America v. Brownell, 124 F. 
Supp. 909; King v. Smith, 392 U.S. 309, 333.-

15/ 93 s.ct. 2507 (1973) . 
. 

16/ Id., p. 2517. 

17/ The Supreme Court remanded the case to the District Court on 
the question of whether New York's work requirements did in fact 
conflict with the Federal NIN program. The decision of the 
District Court is still pending. 

~/ Section 402 (a) (19) {A), s_sA, infra; 42 U.S.C.A. 602 (a) (19) (A). 

19/ Kinq. v. Smith, 392 U.S. 309 . 
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It is our conclusion, therefore, that the require~ent, through 
WIN regulations, of a job search activity for AFDC recipients 
who have not yet been certified into the WIN program is not 
legally permissible under Title IV of the Social Security Act. 

-?~/ (27~~,------
Willi~~~~lberg cJ 
Solicitor of Labor 
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The Domestic Council recommendation is in agreement 
~ith Department of Labor's recommendation that a job 

search be required only of WIN registrants certified 
under the law as ready for work or training. 

---· 

---·------·-----·-~---
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HE~'lORANDUH 

FROH: 

SUBJECT: 

EXECUTIVE: OFFICE OF THE Ff\ES!DENT 
OFFICE OF MANAGEMENT AND BLiDGET 

WASHINGTON, D,C. 20503 

Summary of Attached li'VIN Decision Paper 

ACTION 

The attached decision paper, incorporating the text of views 
from the Departments of Labor and Health, Education, and 
Welfare, presents for your resolution a disagreement between 
those Departments over their joint Work Incentive Program 
(WIN) established by the Social Security Act. The principal 
issue is: Should those AFDC recipients who must register 
for WIN be required to engage jn a job search activity, 
whether or not they have been provided the child care or 
other supportive services necessary to certify them as ready 
for work or training. 

xw~ ~.:u11 i.:..i.IHt:i.rHJ o 1. so.greemen-r. is severe.1.y 2mpa1 rJ.ng tne ab.J . .! J ty 
of States to plan the 1976 prt)gram, sincP. this decision and 
other procedural changes not in disagreement, all significantly 
impact local project design, 

HEW believes: 

It is imperative to require all WIN registrants, certified 
or not, to engage in a job search as a prerequisite for 
public assistance (PA). 

All able-bodied PA recipients should be responsible for 
doing sornething to find a job to w.eet ·their families' 
needs, even in a soft economy. 

Requiring a job search only for those certified will 
significantly increase pressure for mo~e appropriations 
to pay for services needed to certify more recipients, 
and might discourage existing job search requirements 
in 25 States. 

Adding the requirement ta the WIN program is legal and 
will be sustained by the Supreme Court . 
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I'OL believes: 

Mandating a job search for welfare recipients with low 
skills when the unemployment rate is 8.2% would: 

+ force them into a labor market when they could not 
find jobs; 

+ increase the unemployment rate; 

+ subject the Administration to charges of harassing 
and punishing the poor. 

The WIN law does not authorize a job search requirement 
before a welfare recipient is certified as ready for 
work or training, and the Supreme Court would strike 
down any such administrative requirement. 

Justice Department Inf~rmal.Views 

2 

We asked the Justice Department Office of Legal Counsel for a 
qnick informal revie;v of the legal arguments 2 s present~ed by 
the agencies. OLC advises orally, that from the arguments 
presented, thev qenerallv concur in the Labor Denartmeni: 
interprecaticn. 

HEW 

·1. Issue the regulations requiring a job search by all WIN 
registrants, whether or not certified as ready for work 
or training. 

Approve ----
2. As an acceptable alternative, same as 1, but suspend 

requirement vJhere local unemployment. exceeds 7%. 

P.~pprove ____ _ 

DOL 

3. Do not revise the WTN regulations now. 

Approve __ . __ _ 
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4. As an acceptable alternative, revise the regulations to 
make agreed program changes (such as adding an Intensive 
Manpmver Services Component) , but require a job search 
only of WIN registrants certified under the law as ready 
for work or training. 

Approve 

OMB 

5. Same as 4, but also ask DOL and HEW to submit their differj.ng 
legal interpretations to the Attorney General for his formal 
opinion in order to develop a definitive basis for possible 
legislative or regulatory action in the future. 

l\.pprove --·---
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EXECUTiVE OFFICE OF TI-lE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHiNC;ToN, D.C. 20503 

rl_v. ... ~ 
HEHORANDUH FOR THE PRESIDE{)!rr.t , . 

FROM: JAHES T. LYNN f". 

SUBJECT: Redesign of the Work Incentive Program 

Background 

ACTION 

The December 1971 amendrr.ents to the vJork IncenJcive Program 
(WIN) law were designed to increase the abi.lity of the 
program to place welfare recipients in jobs. They require, 
with certain exceptions, all applicants for Aid for 
Fmnilies with Dependent Children (AFDC) to register for 
work and training under the WIN program. They require 
the Secretary of Labor to run the WIN work and training 
program, including, where possible, pla.cement in jobs 
without prior training. - At least one-third of the funds 
available for t.:ha-t part of the program must be used for 
on-thc--.. job training or public service emp10:J'1Ytent.. 'I'he 
previous programs emphasized classroom training. 

The 19 71 amendments require the Sec:cetary of Health, El"l_1Jca-­
tion, and Welfare to provide supportive services, such as 
child care and vocational rehabilitation, necessary to 
enable welfare recipients to participate in the WIN 
program. When these services are provided, the Secretary 
of Health, Education, and Welfare is required to certify 
such persons for participation in WIN programs set up by 
the Secretary of Labor. If an individual does not need 
any supportive services, the individual must be certified 
immedia-tely into the program. 

The Department of Health, Education, and Welfare is 
authorized t.o reimburse 90% of State costs for supportive 
services. States not certifying 15% of WIN registrants 
into the WIN program have their Federal share of AFDC 
money reduced. AFDC recipients, who are certified into 
the WIN program as ready for work or training, and who 
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refuse to accept it, must be deregistered from WIN and 
have their share of their family's AFDC benefits 
terminated after a 60-day counseling period. 

About a year and a hc~lf ago, the two Departments agreed 
to a.redesign of the WIN program that would require all 
WIN registrants, certified or not, to engage in an active 
job search. It would also add an Intensive Manpower 
Services Component to provide employment services and 
develop the job seeking skills of certified WIN registrants. 
OHB asked the Depar-tments to satisfy themselves a.nd report 
to us that the redesign \vas authorized by law before 
instituting it. They so reported to us. 

In September 1974 proposed regulations for the redesign 
\'lere issued for comroent. Many of the comments received 
raised legal objections, and we asked the Departments to 
assess again the risks of a successful legal challenge to 
t.he redesign. 

'l'he two Depr_'rtrnents have not been able to agree on the 
issuance of final revised regulations. 

~laior issue_ 

Should the WIN program be redesigned so that all AFDC 
recipients registered for WIN will be required to engage 
in a job search whether or not they have been provided 
the child care or other supportive services necessary 
to certify them as ready for work or training. 

De~artmental Argume~ts 

I. Prograrn arguments 

A. Hmv a:r:guments for the ~~edesiqn 

The Department of Health, Education, and Welfare believes 
tha·t the irnm2diate publication of the vJIN redesign 
regulations is imperat.ive. It strongly believes that a 
job search should be mandated for all WIN registrants for 
the same reasons a work requirement was included in its 
welfare replacement plan submitted to you last fall. It 
further states that this requirement must be made for all 
able-bodied recipients of AFDC. To limit the requirement 
to only those certified will result in significantly increased 
pressure on costs. Certification requires that a broad range 
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of social services be arranged for or provided to the 
recipient whether he has employment or not. 

3 

In addition, participation in job search as a certified 
participant would require payment of a so-called work 
incentive of $30/month per participant. Under a job search 
for registrants who have not been certified, but who have 
been determined as able-bodied under the lav1, necessary social 
services would only be provided on an as-needed basis and the 
so-called $30 work incentive would not be required to be paid. 
Of course, after employment was secured, services would be 
provided, but the $30/month would not. Without a job search 
as a requisite for public assistance for the able bodied, 
the Department feels we will continue to undermine public 
confidence in AFDC programs. 

Further, failure to implement the \'liN redesis:rn vTill continue 
to remove the majority of AFDC able-bodied recipients frc·rr, 
any association \·."i th work. \'!IN is the sole program tha·t imposef:> 
a registration requirement on AFDC recipients as a condition 
of eligibility for benefits. The redesign, for the first 
time, places a responsibility on the parent to do something 
on his part to find employment. The current. program removes 
this responsibility from the parent and places it with the 
«}f'YU·prnrnpn f- _ rrq .. , ~ hri ~; r" rrt} j_ ('~7 ~ !:.?" +: ?.!! i_~,ii ".7 i_ C'. '_:_~l ~~~ .. :-._:_:-:_ 2 

responsible for his need~ and those of his dependents even 
while he is receiving public assistance should not be undercut 
as an expedient response to a softening economy. 

Considering the current economic situation, HEW would agree 
to a position ·that would permit the governor to suspend the 
mandatory Federal job search requirement in those labor 
markets where the unemployment rate exceeds 7 percent. This 
will preclude unrealistic demands being made on registrants 
when there is a presumption that little success can be expected 
of a job search. Approximately half of the States already 
have a job search requirement applying to all AFDC recipients 
and the Federal regulations will be consonant with these 
States' programs. Limiting the Federal job search requirement 
to only those certified might discourage these State programs 
and result in criticism and adverse publicity toward our 
administration of the AFDC program. Various types of job 
search activities are already required by the Federal govern­
ment for food stamp applicants and unemployment compensation 
insurance claimants. The Administration's initiative in 
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developing thousands of public employment jobs provides the 
realistic opportunity to place WIN registrants in stable 
work situations. 

Expression of a policy reinforcing individual responsibility 
will never seem timely to those who are not in agreement with 
the policy. There will always be extenuating circumstances 
to cloud the reasons why the policy is best left unsaid. The 
Department of Health, Education, and Welfare believes that 
there is ample rationale 'i'Jhy t:he requirement of a job sea:cch 
should be formalized by regulation. The Department also 
believes that the discretion built into its implementation 
will prevent a harsh and inequitable imposition of this 
policy on the recipient population. Job search is not a 
hurdle to elimina·tion of dependency for many recipients .. 

B. DOL arguments again~t the redesign 

The Department of Labor believes: 

1. v.Jith an 8.2% unemployment rate, 7,529,000 A1nericans 
are currently unemployed. If the WIN redesign is implmltented, 
500,000 \.vel fare recipients, generally \·Ji th lov-1 employment 
SK~l..LS- 1 Wl-LL De iur:ceti ir1·i:..u ~-Ill-! J_Q!_H.J.t !HctL~e ~ i...u t:!!!\jc:tyt::: ~!1 c::t 

"job search'' progr<::un. \Ale do not. believe thc:tt these individuals 
can be easily employed under current c;conomic conditions, and 
we are concerned that their entrance into the labor force may 
well have an adverse impact on the national unemployment rate. 

2. Mandating a "job search" program under WIN for those 
welfare recipients who have so few skills that they are not 
likely to find jobs and who have not been certified into the 
HIN program will result in the Administration being charged 
with harassing the poor and taking punitive action against 
them. When the WIN redesign was published as a proposed 
regulation last Septerr.ber, DOL ar1d HEll/ received much 
criticism -- and virtually no support -- precisely on this 
point. This criticism came from labor leaders, such os 
Meany and Woodcock, religious organizations, and numerous 
other groups and individuals. 

3. Implementing the WIN redesign 'i'lill cause a diversion 
of resources -- both funds and staff tin~ -- that would 
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otherwise be available to help job ready welfare recipients 
to find employment; under the redesign, that money and staff 
time would be used for welfare recipients who have not been 
certified into the WIN program and are not job ready. 

4. The current WIN program, which works with welfare 
recipients certified as job ready, has continued to place 
a significant number of vJelfare recipients into employment, 
despite the economic downturn: 87,400 WIN participants 
obtained employment in the first six months of this fiscal 
year, compared to 87,000 during the first six months of 
the last. fiscal year. 'I'here does not appear to be con1pelling 
need, therefore, to radically amend this p:rogram at the 
current time, althoush certain technical amendments may be 
desirable. 

A. HEW expects that, if the joint regulations as proposed, 
or as modified to exclude loca.li ties "~/.7ith high uneroployr.1ent., 
are issued in final form, the Departments v!ill be sued and 
may lose in one or more district courts. HEW believes, however, 
that both of these options are legally supportable and that 
-•J __ .-.--.!.t-1..-·- ,.. .. _ .. ..,,....::! '-- ,...., .... -.L.-.-!_..,....,..:1 1-.~ ... ~1..-. ....... ("'., .. ........, __ .........,,..., f""t...-... .... -J- -TTT:l't.·r 
J.-"-r......l .1:"'-'"-'_._\...-.J-'-".'-.1 v·;v\,A.~'I..-t. ~..~,.,_. lo..ol"-'l.i.J'-t..c....&..J.•'-.....,.· ~.1 "'""~.~. ...... '-'"""",t-~J-'-.1.'~- '-""..._,'""'::J...'-'• 

believes the issue should be decided on policy, and that we 
should not decide on the basis of our estimate of ·what the 
courts may do. 

The Act requires that a State AFDC plan provide that, as a 
condition of eligibility for AFDC, every individual not 
specifically exempt (e.g., children under 16 and mothers VIho 
care for children under the age of G) "regist.er for manpower 
services, training, and employrnent as provided by regula·tions 
of the Sec:retary of Labor" (Section 402 (a) (19) (A) of the~ 
Social Security Act) . HEW believes this provision may be 
construed broadly to require that the process of registration 
include more than the mere signing of a registration cardi 
i.e., that the registration process itself may include a 
job search activity. This process has always been construed 
to encompass more than the mere signing of a registration 
form. For example, registrants are currently required to 
apppear for "appraisal" interviews conducted by ~HN staff, 
and failure to so appear results in termination of welfare 
benefits. This provision has never been judicially challenged . 
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B. DOL believes that the statutory language established 
in the WIN program does not support the imposition of a 
mandat.ory "job search" requirement prior to a welfare 
recipient's certification into the WIN program. This 
position, as set out fully in the attached legal memorandum, 
is clearly supported by the actual language of the statute, 
its legislative history, and decisions of the Federal Courts, 
including the United States Supreme Court. 

c. In light of the conflicting legal views of Labor and 
HEW, we sought i.nformal review of the legal issue from the 
Justice Department. Based on the arguments presented by DOL 
and HEW, the Office of Legal Counsel has told us informally 
that it agrees with DOL that the proposal does not appear to be 
authorized by law and probably would not be sustained in the 
Courts. 

OivlB Con-:rnents 

In addition to the viev1s of the Office of Legal Counsel, t.he 
follo~>J:Lng points should be J:ept in mind in making a decision: 

The WIN program was kept at its current level in the 
~~~~ Huaget because iL was seen as an available JUD 
assistance program at a ·time of rising unemployment. 

The NIN budget is completely controllable; the nm:nber of 
people served can be limited to meet available funds. 
However, since proposed regulations had the job search 
requirement, States may press for more supportive service 
funds in order to certify more regist~ants into job search. 

The first major evaluation of WIN geared to current 
policy issues is underway, with first meaningful results 
expected this summer, and completion after January 1976. 

Program statistics seem to indicate that placing 
certified WIN registrants directly in jobs is both 
possible and more cost effective than training or 
subBidized jobs. Hov:ever, GAO and other evaluators 
question the validity of the statistics. The experience 
may not be transferrable to non-certified registrants. 

Imposing a job search requirement on non-certified v!IN 
registrants now, when unemployment is high, will be 
criticized as unnecessary harassment of welfare recipients • 
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This is especially true since, as HEW points out, certified 
registrants are eligible for greater amounts of assistance. 

Approximately half of the States already have some job 
search requirement in their AFDC programs. Revised WIN 
regulations without a universal job search requirement 
will not change the legal authority for such requirements 
and need not be written to discourage them. 

UI and Food Stamp recipients are required to accept 
suitable jobs but real job search requirements have been 
relaxed under presGnt economic conditions. 

Even at high unemployment rates, there are unskilled 
jobs available for which untrained welfare recipients 
could qualify. 

DOI.' s argmnelYts are directed against a job search as 
a requirement for all registrants, not against the 
entire redesign. 

The differing legal interpretation of DOL and HEW may 
make operation of a general job search difficult. 

1. The Department of Health, Education, and vJelfare 
recormnends issuance in final form of regulations which would 
include a Federally-mandated job search requirement prior to 
certification by the welfare agency of readiness for work or 
training·. 

2. HEW has advanced as an acceptable alternative, 
issuance of the regulations as in 1 above, except to 
suspend the I<'ederally-mandated job search requirement when 
unemployment~ in the local labor marke-t exceeds 7%. 

DOL 

3. The Department of Labor recommends tlB.t t:he WIN 
redesign not be implemented. 

4. If it is decided, however, that a redesign is 
necessary 1 DOL believes that legal prudence and programmatic 
concerns dictate that the "job se:.::rch 11 component only apply 
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to individuals who have actually been certified into the 
WIN program under the law. 

OMB 

5 ~ On balance, mm recornmends that the job search 
requirement not be imposed on non-certified WIN registrants 
by Federc:d regulation at this time. vJe do not see why a 
redesign making other changes could not be implemented. 
(DOL alternative recommendation, No. 4 above). We also 
recommend that the two Depcl_rtments submit their differing 
legal interpretations to the Attor11ey General for his formal 
opinion in order to develop a definitive basis for possible 
legislative or regulatory action in the future . 

• 
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MEMORANDUH OF LAW 

U.S. DEPARTMENT OF LABOR 
OFFICE OF THE SoLICITOR 

WASHINGTON, D.C. 20210 

SUBJECT: LEGALITY OF A MANDATORY ~\TIN JOB SEARCH 
REQUIREHENT FOR \"i"ELFARE RECIPIEN'rS NOT 
YET CERTIFIED INTO WIN 

The Department of Labor believes that the statutory language 
establishing the vHN program does not support the imposition 
of a mandatory job search requirement prior to a welfare 
recipient's certification into the WIN program. This position 
is clearly supported by the actual language of the statute, its 
legislative history, and decisions of the Federal Courts, 
including the United States Supreme Court. 

Title IV of the Social Security Act establishes the AFDC system. 
'I'he vJork Incentive Program is the component of that system 
which provides tJ~aining and employment~ opportunities for AFDC 
recipients who have been certified into the WIN program, and 
w~ .. ~'-'lL o;.::.n.a......;l..;:, _tJI:::JlalL..i.e:::. LJ.Uill Lt::!(.;.J..p.Lelll..::> WJ.lU L(~Lu::>e, W.LLituur: yuou 

cause, to accep·t:. training or employment. 1/ Under it, a.n 
individual who desires benefits applies ai a State welfare 
office. In the course of completing the application process the 
applicant also registers for the WIN program. 2/ Once the indi­
vidual's application has been accepted and eligibility for welfare 
established, the individual is an AFDC recipient and, if not 

1:/ Sections 402{a(l9) (G), 433(a), 433(b) (3). 

2/ Section 402(a) {19) (A) of the Social Security Act (SSA), 
42 u.s.C.A. 602(a) (19) (A), requires each State plan to provide 
that "every individual, as a condition of eligibility register 
for manpower services, training, and employment, as provided by 
regulations of the Secretary of Labor, unless such individual is 

(i) a child; (ii) ill, incapacitated, or of advanced age; 
(iii) remote from a WIN project; (iv) required to be at home to 
care for an ill or incapacitated household member; (v) the mother 
of a child under 6; (vi) the mother of a child, if ·the father is 
enrolled in the tHN program." The Conference Report on the 1971 
amendments to the WIN program makes clear that the registration 
process for section 402(a) (19) (A) is registration for the WIN 
program. (Conference Report No. 92-947, 1971 u.s. Code, Cong .. & 
Jl.d. Ne'dS 2436). 
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exempt from WIN participation, is placed in the AFDC-WIN 
system. 3/ The individual is then to be provided with 
necessary social and supportive services by the welfare agency 
so that WIN training or employment can be arranged. 4/ When 
the welfare agency has provided those services, the Individual 
is to be 11 certified to the Secretar of Labor 11 for the WIN 
program. (Emphasis added) 5 This certification procedure 
is a key element of the statutory structure. The statutory 
language requiring it reads as follows: 

[The State welfare agency) 11 (ii) will provide (through 
arrangements with others or otherwise) for individuals 
who have been registered pursuant to subparagraph (A) , 
in accordance with the order of'priority listed in 
section 433(a), such health, vocational rehabilitation, 
counseling, child care, and other social and supportive 
services as are necessary to enable such individuals to 
accept employment or receive manpower training provided 
under part C, and will, when arrangements have been made 
to provide necessary supportive services, including 
child care, certify to the Secretary of Labor those 
individuals who are ready for employment or training 

. under Part C. . . 11 §../ 

After an individual has been certified, the Secretary of Labor 
then determines the best type of training or employment for 
the individual, with the goal of working toward the individual's 
self-sufficiency. 7/ If the individual is placed in regular 
employment, the individual may be eligible for an income dis­
regard; this amounts to an earnings supplement for that individual 
and assists persons who are working at low-paying jobs. 8/ If the 
individual is placed in an 11 institutional (or) work experience 
training program, .. the individual is eligible for a training 

i/ Part C, Title IV, SSA, infra. 

4/ Section 402(a) (19) (G) I SSA, infra; 42 u.s.c.A. 602(a) (19) (G). 
Services are provided in accordance with a list of priority 
groupings set out in section 433(a). 

~/ Section 402(a) (19) (G) I SSA, infra; 42 u.s.c.A. 602(a) (19) (G). 

~/ Id. 

7/ Sections 430 and 433(a), SSA, infra; 42 u.s.c.A. 630, 42 
U.S.C.A. 633(a). 

8/ Sections 432(b) and 402(a) (8), SSA, infra; 42 u.s.c.A. 
632(b), 42 U.S.C.A. 602{a){8) . 
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incentive payment of not more than thirty dollars a month. 9/ 
The individual may also be placed in a public service employment 
program. 10/ 

Thus, it can be seen that the Congress has established a system 
which requires persons seeking AFDC to register for the WIN 
program (unless exempted by the statute) at the same time they 
register for AFDC, and to be certified by the welfare agency to 
the Secretary of Labor for the WIN program, once they have been 
found eligible for AFDC and are actually receiving benefits. 

If there is any question about this procedure, it should be dis­
pelled by the Conference Committee report on the WIN amendments 
of 1971. That report explains the amendments as (1) "requir(ing) 
an individual, as a condition of eligibility for welfare, to 
register for the WIN program" and (2) "requiring the welfare 
agency to designate a separate administrative unit to make 
arrangements for supportive services needed by welfare recipients 
in order to participate in (the) WIN program and to refer recipi­
ents so prepared to the Labor Department for participation in 
the \HN program." (Emphasis added) . 11/ 

This statutory scheme has also been clearly recognized by the 
courts. The Supreme Court has described the WIN program in just 
this way. 12/ So too have other federal courts. !ll 

Title IV of the Social Security Act nowhere refers to the requiring 
of a job search activity or any other WIN activity for AFDC reci­
pients who have not yet been certified to the Secretary of Labor. 
And the Conference Report on the 1971 WIN amendments is similarly 
silent. Furthermore, the statute, on its face, sets out the 
system for placing individuals in jobs or training. 

It is a maxim of statutory construction that a statute may not be 
amended by administrative action, and that where a statute sets 
out a specific way for dealing with a specific situation, the 
statutory scheme must be followed. !i/ 

9/ Section 434(a), SSA, infra; 42 U.S.C.A. 634(a). The Secretary 
~f Labor is "authorized" to provide this payment, but not required 
to do so. WIN regulations, however, do provlde for this payment, 
29 CFR 56.8 (a) (1). 

10/ Section 432(b), SSA, infra; 42 U.S.C.A. 632(b). 

11/ Conference Report 92-747, 1971 u.s. Code, Cong. & Ad. News 
2436 and 2437. 

12/ New York State Department of Social Services v. Dublino, 41 
LW 504 7, 5048-5049, 5051. 

13/ Woolfork v. Brown, 325 F. Supp. 1162, 1167-1181, affd. 456 
F.2d 652, 654. 
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There remains the question, then, of whether the proposed WIN 
redesign, which contemplates a required job search activity 
for uncertified welfare recipients, does, in fact, amount to 
an administrative amendment of the WIN program inconsistent 
with the language and structure of the Act. I believe the 
proposal clearly does. Indeed, I believe the proposal subverts 
the clear statutory intent of the Social Security Act that 
welfare recipients be provided with necessary supportive ser­
vices such as child care and vocational rehabilitation and then 
be certified to the Secretary of Labor as job ready before they 
can be required to compete in the job market. 

The Department of Health, Education, and Welfare, however, has 
argued that the Supreme Court decision in the case of New York 
Department of Social Services v. Dublino supports a job search 
activity for the uncertified. 15/ We strongly disagree. Dublino 
merely holds that the very existence of the Federal WIN program 
does not constitutionally pre-empt States from establishing their 
own work programs for welfare recipients, when such programs are 
consistent with the statutory requirements of the WIN program. 16/ 
The case in no way deals with the question of whether the Sociar­
Security Act would allow a Federal WIN job search activity for 
those not yet certified into WIN. The case, therefore, is not 
relevant to a determination of the present question. 17/ 

The Department of Health, Education, and Welfare has also argued 
that the job search requirement for the uncertified can be 
mandated as part of WIN registration. The Department of Labor 
does not agree. Under the statute, WIN registration is a 
condition of eligibility for AFDC. 18/ The Supreme Court has 
continually ruled that only Congress-may establish AFDC eligi­
bility criteria or substantively alter the scope of eligibility 
criteria. 19/ Making job search a part of registration would 
administratively create an additional condition of eligibility, 
and is thus clearly illegal. 

14/ Social Security Board v. Nierotko, 327 U.S. 358, 369; 
United States v. New England Coal and Coke Company, 318 F.2d 
138, 143; Air Transport Ass'n of America v. Brownell, 124 F. 
Supp. 909; King v. Smith, 392 u.s. 309, 333 .. 

15/ 93 s.ct. 2507 (1973} • 
. 

~ Id., p. 2517. 

17/ The Supreme Court remanded the case to the District Court on 
the question of whether New York's work requirements did in fact 
conflict with the Federal WIN program. The decision of the 
District Court is still pending. 

~/ Section 402 (a} (19} (A}, SSA, infra; 42 U.S.C.A. 602 (a) (19) (A). 

19/ King. v. Smith, 392 U.S. 309 • 
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It is our conclusion, therefore, that the requirement, through 
WIN regulations, of a job search activity for AFDC recipients 
who have not yet been certified into the WIN program is not 
legally permissible under Title IV of the Social Security Act. 

~~/ ---:7~­~7~ ~5-/~~ 
Willia_.m • Kilberg ~ 
Solicitor of Labor 
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ME~-10R.ANDUM 

FR0!-1: 

SUBJEC'l': 

EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

i97S iYiAY 9 

FOR THE PRESIDEN .. w J '~ 
I'J:~ 

JAHES 'r. LYNN VI 

Summary of Attached WIN Decision Paper 

ACTION 

The attached decision paper, incorporating the text of views 
from the Departments of Labor and Health, Education, and 
Welfare, presents for your resolution a disagreement between 
those Departments over their joint Work Incentive Program 
(WIN) established by the Social Security Act. The principal 
issue is: Should those AFDC recipients who must register 
for WIN be required to engage in a job search activity, 
whether or not they have been provided the child care or 
other supportive services necessary to certify them as ready 
for work or training. 

·J.11e L:oHc . .i.rmin(j 6.i::>agreemern:. is severe1.y J.mpa1r1ng tne cL~1.11t:'l 
of States to pla11 the 1976 program, since this decision and 
other procedural changes not in disagreement, all significantly 
impact local project design. 

HEI.V believes: 

It is imperative to require all WIN registrants, certified 
or not, to engage in a job search as a prerequisite for 
public assistance (PA) . 

All able-bodied PA recipients should be responsible for 
doing something to find a job to meet their families' 
needs, even in a soft economy. 

Requiring a job search only for those certified will 
significantly increase pressure for more appropriations 
to pay for services needed to certify more recipients, 
and might discourage existing job search requirenents 
in 25 States. 

Adding the requirement to the WIN program is legal and 
will be sustained by the Supreme Court • 
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DOL believes: 

Mandating a job search for welfare recipients with low 
skills when the unemployment rate is 8.2% would: 

+ force them into a labor market when they could not 
find jobs; 

+ increase the unerr.ployment. rate; 

+ subject the Administration to charges of harassing 
and punishing the poor. 

The WIN law does not authorize a job search requirement 
before a welfare recipient is certified as ready for 
work or training, and the Supreme Court would strike 
dow"TI any such administrati.ve requirement. 

Justice Department Informal Views 

2 

We asked the ,Justice Department Office of Legal Counsel for a 
quick informal reviev; of the legal arguments as presented by 
the agencies. OLC advises orally, that from the arguments 
presented, they qenerallv concur in the Labor Depa:ctment: 
intcrpret:a tion. 

Agency Recomrnendations: 

HEW 

·1. Iss~e the regulations requiring a job search by all WIN 
registrants, whether or not certified as ready for work 
or training. 

Approve _____ _ 

2. As an acceptable alternative, same as 1, but suspend 
requirement where local unemployment exceeds 7%. 

Approve ____ _ 

DOL 

3. Do not revise the WIN regulations now. 

Approve ___ _ 
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4. 

mm 

5. 

3 

As an acceptable alternative, revise the regulations to 
make agreed program changes (such as adding an Intensive 
r-1anpower Services Componen·t) , but. req'J.ire a job search 
only of WIN registrants certified under the law as ready 
for "VJOrk or training. 

Approve--r---

Same as 4, but also ask DOJ.J and HE~~ to submit Jcheir differing 
legal interpretations to the Attorney General for his formal 
opinion in order to develop a definitive basis for possible 
legislative or regulatory action in the future. 

Approve~-
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

ACTION 

MEHORANDUH FOR THE PRESIDENJt1
1
. 'v/ 

FROf.i: JAHI:S T. I,YNN u~ 

SUBJECT: Redesign of the Work Incentive Program 

Bacl;:ground 

The December 1971 amendments to the Hark Incent.ive Program 
(WIN) law were designed to increase the ability of the 
program to place welfare recipients in jobs. 'I'hey require, 
with certain exceptions, all applicants for Aid for 
Families with Dependent Children (AFDC) to register for 
work and training under the WIN program. They require 
the Secretary of Labor to run the WIN work and training 
program, including, where possible, placement in jobs 
without prior training. At least one-third of the funds 
available for that part of the program must be used for 
on-the·· job ·training or: public service er:~ploynent. The 
previous programs enpha.::;i zed clc:ssroom training. 

The 1971 amendments require the Secretary of Health, Educa­
tion, and Welfare to provide supportive services, such as 
child care and vocational rehabilitation, necessary to 
enable welfare recipients to participate in the WIN 
program. When these services are provided, the Secretary 
of Health, Education, and Welfare is required to certify 
such persons for participation in WIN programs set up by 
the Secretary of Labor. If an individual does not need 
any supportive services, the individual :must be certified 
immediately into the program. 

The Department of Health, Education, and Welfare is 
authorized to reimburse 90% of State costs for supportive 
services. States not certifying 15% of WIN registrants 
into the WIN program have their Federal share of AFDC 
money reduced. l'..FDC recipients, ·v;rho are certified into 
the vHN program as ready for work or tr<::tining, and v.rho 
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refuse to accept it, must be deregistered from WIN and 
have their share of their family's AFDC benefits 
terminated after a 60-day counseling period. 

About a year and a half ago, the two Departments agreed 
to a.redesign of the WIN program that would require all 
WIN registrants, certified or not, to engage in an active 
job search. It would also add an Intensive Manpower 
Services Component to provide employment services and 
develop the job seeking skills of certified WIN registrants. 
OMB asked the Departments to satisfy themselves and report 
to us that the redesign was authorized by law before 
instituting it. They so reported to us. 

In September 1974 proposed regulations for the redesign 
were issued for comment. Many of the comments recei.vsd 
raised legal objections, and we asked the Departments to 
assess again the risks of a successful legal challenge to 
the redesign. 

The tv!O Departments have not been able to agree on the 
issuance of final revised regula~ions. 

Should the WIN program be redesigned so that all AFDC 
recipients registered for WIN will be required to engage 
in a job search whether or not they have been providecl 
the child care or other supportive services necessary 
to certify them as ready for work or training. 

Departmental Arguments 

I. Program arguments 

A. HEW arguments for the redesign 

The Department of Health, Education, and Welfare believes 
that the irmrtediate publiccction of the WIN redesign 
regulat.ions is imperative. It strongly believes that a 
job search should be mandated for all WIN registrants for 
the same reasons a work requirement was included in its 
welfare replacement plan submitted to you last fall. It 
further states that this requirement must be made for all 
able-bodied recipients of AFDC. To limit the requirement 
to only those certified will result in significantly increased 
pressure on costs. Certification requires that a broad range 
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of social services be arranged for or provided to the 
recipient v?hether he has employment or not. 

3 

In addition, participation in job search as a certified 
participant would require payment of a so-called work 
incentive of $30/month per participant. Under a job search 
for registrants who have not been certified, but who have 
been determined as able-bodied under the law, necessary social 
services v1ould only be provided on an as-needed basis and the 
so-called $30 work incentive would not be required to be paid. 
Of course, after employment was secured, services would be 
provided, but the $30/month would not. Without a job search 
as a requisite for public assistance for the able bodied, 
the Department feels we will continue to undermine public 
confidence in AFDC programs. 

Further, failure to implement the WIN redesign will continue 
to remove the majority of l~.FDC able--bodied recipients from 
any association with work. WIN is the sole program that imposes 
a registration requirement on AFDC recipie11ts as a condition 
of eligibility for benefits. The redesign, for the first 
time, places a responsibility on the parent to do something 
on his part to find employment. The current. prog:ram remove::-~ 
this responsibility from the parent and places it with the 
gnvprnmpn~ ~hP h~Qir rn1ir~ ~h~~ ~~ i~~i~i~~~l ~2~~i~~ 

responsible for his needs and those of his dependents even 
while he is receiving public assistance should no·t be undercut 
as an expedient response to a softening economy. 

Considering the current economic situation, HEW would agree 
to a position that would permit the governor to suspend the 
mandatory Federal job search requirement in those labor 
markets ,,There the unemployment rate exceeds 7 percent. This 
will preclude unrealistic demands being made on registrants 
when there is a presumption that little success can be expected 
of a job search. Approximately half of the States already 
have a job search requirement applying tc all AFDC recipients 
and the Federal regulations will be consonant with these 
States' programs. Limiting the Federal job search requirement 
to only those certified might discourage these State programs 
and result in criticism and adverse publicity toward our 
administration of the AFDC program. Various types of job 
search activities are already required by the Federal govern­
ment for food stamp applicants and unemployment compensation 
insurance claimants. The Administration's initiative in 
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developing thousands of public employment jobs provides the 
realistic opportunity to place WIN registrants in stable 
work situations. 

Expression of a policy reinforcing individual responsibility 
will never seem timely to those who are not in agreement with 
the policy. There will always be extenuating circumstances 
to cloud the reasons why the policy is best left unsaid. The 
Department of Health, Education, and Welfare believes that 
there is ample rationale why the requirerr.ent of a job search 
should be formalized by regulation. The Departmen>c also 
believes that the discretion built into its implementation 
will prevent a harsh and inequitable imposition of this 
policy on the recipient population. Job search is not a 
hurdle to elimination of dependency for many recipients .. 

B. DOL arguments against the rede~iqn 

The Department of Labor believes: 

1. With an 8.2% unemployment rate, 7,529,000 Americans 
are currently unemployed. If the WIN redesign is implemented, 
500,000 welfa.re recipients, generally \d.th l0\<1 en:.ployment 
skills r wii}, :Oe f.u:_c~::~<::i l1n.u L.lle .Ld . .VuL HlctL:r..ei.. i...u eH'Jct'::Je ..LH o. 

"job search': program. Y.Je do not believe t.hat these individuals 
can be easily employed under current economic conch tions, and 
we are concerned that their entrance into the labor force may 
\vell have an adverse impact on the national unemployment rate. 

2. Mandating a n job search" progra.m under WIN for those 
welfare recipients who have so few skills that they are not 
likely to find jobs and who have not been certified into the 
WIN program will result in the Administration being charged 
with harassing the poor and taking punitive action against 
then. When the WIN redesign was published as a proposed 
regulation last September, DOL and IIEW received much 
criticism -- and virtually no support -- precisely on this 
point. This criticism came from labor leaders, such as 
Meany and Woodcock, religious organizations, and numerous 
other groups and individuals. 

3. Implementing the WIN redesign will cause a diversion 
of resources -- both funds and staff time -- that would 
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otherv1ise be available to help job ready welfare recipients 
to find employment; under the redesign, that money and staff 
time would be used for welfare recipients \•Tho have not been 
certified into the WIN program and are not job ready. 

4. The current WIN program, which works with welfare 
recipients certified as job ready, has continued to place 
a significant number of \vclfare recipients int.o employment, 
despite the economic downturn: 87,400 WIN participants 
obtained employment in the first six months of this fiscal 
year, compared to 87,000 during the first six months of 
the last fiscal year. There does not appear to be compelling 
need, therefore, to radically amend this program at the 
current time, although certain technical amendments may be 
desirable. 

II. Lesral arguments_ 

A. HEW expects that, if the joint regulations as proposed, 
or as rl1odified to exclude localities with hi9h unemploymeTit, 
are issued in final form, the Departments will be sued and 
may lose in one or more district courts. HEW believes, however, 
that both of these options are legally supportable and that 

believes the issue should be decided on policy, and that we 
should not decide on the basis of our estimate of wha·c the 
courts may do. 

The Act requires that a State AFDC plan provide that, as a 
condition of eligibility for AFDC, every individual not 
specifically exempt (e.g., children under 16 and mothers who 
care for children under the age of 6) "register for manpov1er 
services, training, and employment as provided by regulations 
of ·the Secretary of Labor" (Section 402 {a) (19) (A) of the 
Social Security Act) . HEW believes this provision may be 
construed broadly to require that the process of registration 
include more than the mere signing of a registration card; 
i.e., that the registration process itself may include a 
job search activity. This process has always been construed 
to encompass more than the raere signing of a. registration 
form. For example, registrants are currently required to 
apppear for "appra.isal" interviews conducted by VHN staff, 
and failure to so appear results in termination of welfare 
benefits. This provision has never been judicially challenged . 
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B. DOL believes that the statutory language established 
in the WIN program does not support the imposition of a 
mandatory "job search" requirement prior to a welfare 
recipient's certification into the WIN program. This 
position, as set out fully in the attached legal memorandum, 
is clearly supported by the actual language of the statute, 
its legislative history, and decisions of the Federal Courts, 
including the United States Supreme Court. 

C. In light of the conflicting legal views of Labor and 
HEW, we sought informal review of the legal issue from the 
Justice Department. Based on the arguments presented by DOL 
and HEW, the Office of Legal Counsel has told us informally 
that it agrees with DOL that the proposal does not appear to be 
authorized by law and probably would not be sustained in the 
Courts. 

OHB Comments 

In addition to the views of the Office of Legal Counsel, the 
following poi.nts should be kept in mind in making a decision: 

The WIN program was kept at its current level in the 
l9tb budget because i~ was seen aH Bn available ju~ 
assistance program at a time of rising unemplo~yrnent. 

The ~~IN budget is completely controllable; the number of 
people served can be limited to meet available funds. 
However, since proposed regulations had the job searcl1 
requirement, States may press for more supportive service 
funds in order to certify more registrants into job search. 

The first major evaluation of WIN geared to current 
policy issues is underway, with first meaningful results 
expected this summer, and completion after January 1976. 

Program statistics seem to indicate that placing 
certified WIN registrants directly in jobs is both 
possible and more cost effective than training or 
subsidized jobs. However, GAO and other evaluators 
question the validity of the statistics. The experience 
may not be transferrable to non-certified registrants. 

Imposing a job search requirement on non-certified WIN 
registrants nmv, when unemployment is high, will be 
criticized as unnecessary harassment of welfare recipients • 
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This is especially true since, as HEW points out, certified 
registrants are eligible for greater amounts of assistance. 

Approximately half of the States already have some job 
search requirement in their AFDC programs. Revised WIN 
regulations without a universal job search requirement 
will not change the legal authority for such requirements 
and need not be written to discourage them. 

UI and Food Stamp recipients are required to accept 
suitable jobs but real job search requirements have been 
relaxed under present economic conditions. 

Even at high unemployrnent rates, there are unskilled 
jobs available for which untrained welfare recipients 
could qualify. 

DOL's arguments are clirec·ted against a job search as 
a requirement for all registrants, not against the 
entire redesign. 

The differing legal interpretation of DOL and HEW may 
make operation of a general job search dif~icult. 

1. The Department of Health, Education, and Welfare 
recornmends issuance in final form of regulations w:b.ich would 
include a Federally-mandated job search requirement prior to 
certification by the welfare agency of readiness for work or 
training. 

2. HEW has advanced as an acceptable alternative, 
issuance of the regulations as in 1 above, except to 
suspend the Federally-mandated job search requirement when 
unemploymen·t in the local labor market exceeds 7%. 

DOL 

3. The Department of Labor recormnends that the v7IN 
redesign not be implemented. 

4. If it is decided, however, that a redesign is 
necessary f DOL believes t:ha.t legal prudence and programmatic 
concerns d.:i.ctate that the "joh search'' component only apply 
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to individuals who have actually been certified into the 
WIN program under the law. 

OMB 

5~ On balance, Otm recommends that the job search 
requirement not be imposed on non-certified WIN registrants 
by Federal regulation at this time. We do not see why a 
redesign making other changes could not be implemented. 
(DOL alternative recommendation, No. 4 above). We also 
recommend that the t\¥0 Departments submit their differing 
legal interpretations to the Attorney General for his formal 
opinion in order to develop a definitive basis for possible 
legislative or regulatory action in the future • 

• 
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MEMORANDUM OF LJl.W 

U.S. DEPARTMENT OF LABOR 
0FF1CE oF THE SoLICITOR 

WASHINGTON, D.C. 20210 

SUBJECT: LEGALITY OF A ~ffiNDATORY WIN JOB SEARCH 
REQUIREMENT FOR 'VJELFARE RECIPIENTS NOT 
YET CERTIFIED INTO WIN 

The Department of Labor believes that the statutory language 
establishing the WIN program does not support the imposition 
of a mandatory job search requirement prior to a welfare 
recipient's certification into the WIN program. This position 
is clearly supported by the actual language of the statute, its 
legislative history, and decisions of the Federal Courts, 
including the United States Supreme Court. 

Title IV of the Social Security Act establishes the AFDC system. 
The Work Incentive Program. is the component of that system 
which provides training and employment opportunities for AFDC 
recipients who have been certified into the WIN program, and 
w1I.i..t...:11 t:::.x.a.t...:l.;:, J!t::!llctli....Lt..~:::; .LLuw Le<...:..i.J!..i.eHi...:::; w:iJu Le.Lu:::.t:::, W.Lt..uuuL yuuu 
cause, to accept training or employment. 1/ Under it, an 
individual who desires benefits applies at a State welfare 
office. In the course of completing the application process the 
applicant also registers for the vJIN program. 2/ Once the indl·~ 
vidual's application has been accepted and eli~ibility for welfare 
established, the individual is an AFDC recipient and, if not 

_!/ Sections 402 (a (19) (G), 433 (a), 433 (b) (3). 

2/ Section 402(a) (19) (A) of the Social Security Act (SSA), 
l2 U.S.C.A. 602(a) (19) (A), requires each State plan to provide 
that "every individual, as a condition of eligibility register 
for manpower services, training, and employment, as provided by 
regulations of the Secretary of Labor, unless such individual is 
-- (i) a child7 (ii) ill, incapacitated, or of advanced age; 
(iii) remote from a WIN project; (iv) required to be at home to 
care for an ill or incapacitated household member; {v) the mother 
of a child under 6; (vi) the mother of a child, if the father is 
enrolled in the vJIN program." The Conference Report. on the 1971 
amendments to the WIN program makes clear that the registration 
process for section 402(a) (19) (A) is registration for the WIN 
program. (Conference Report No. 92-947 1 1971 U.S. Code. Cong .. & 
Ad. News 2436). 
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exempt from WIN participation, is placed in the AFDC-WIN 
system. 3/ The individual is then to be provided with 
necessary social and supportive services by the welfare agency 
so that WIN training or employment can be arranged. 4/ When 
the welfare agency has provided those services, the Individual 
is to be "certified to the Secretar of Labor" for the WIN 
program. (Emphasis added) 5 This certification procedure 
is a key element of the statutory structure. The statutory 
language requiring it reads as follows: 

[The State welfare agency] "(ii) will provide (through 
arrangements with others or otherwise) for individuals 
who have been registered pursuant to s~bparagraph (A), 
in accordance with the order of priority listed in 
section 433(a), such health, vocational rehabilitation, 
counseling, child care, and other social and supportive 
services as are necessary to enable such individuals to 
accept employment or receive manpower training provided 
under part C, and will, when arrangements have been made 
to provide necessary supportive services, including 
child care, certify to the Secretary of Labor those 
individuals who are ready for employment or training 

. under Part C. . • " §/ 

After an individual has been certified, the Secretary of Labor 
then determines the best type of training or employment for 
the individual, with the goal of working toward the individual's 
self-sufficiency. 7/ If the individual is placed in regular 
employment, the individual may be eligible for an income dis­
regard; this amounts to an earnings supplement for that individual 
and assists persons who are working at low-paying jobs. 8/ If the 
individual is placed in an "institutional (or) work experience 
training program," the individual is eligible for a training 

3/ Part C, Title IV, SSA, infra. 

4/ Section 402(a) (19) (G), SSA, infra; 42 U.S.C.A. 602(a) (19) (G). 
Services are provided in accordance with a list of priority 
groupings set out in section 433(a). 

5/ Section 402(a) (19) (G), SSA, infra; 42 U.S.C.A. 602(a) (19) (G). 

§_/ Id. 

7/ Sections 430 and 433(a), SSA, infra; 42 u.s.c.A. 630, 42 
U.S.C.A. 633(a). 

8/ Sections 432 (b) and 402 (a) (8), SSA, infra; 42 u.s.c.A. 
G32(b), 42 u.s.c.A. 602(a)(8) . 
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incentive payment of not more than thirty dollars a month. 9/ 
The individual may also be placed in a public service employment 
program. l.Q./ 

Thus, it can be seen that the Congress has established a system 
which requires persons seeking AFDC to register for the WIN 
program (unless exempted by the statute) at the same time they 
register for AFDC, and to be certified by the welfare agency to 
the Secretary of Labor for the WIN program, once they have been 
found eligible for AFDC and are actually receiving benefits. 

If there is any question about this procedure, it should be dis­
pelled by the Conference Committee report on the WIN amendments 
of 1971. That report explains the amendments as (1) "requir(ing) 
an individual, as a condition of eligibility for welfare, to 
register for the WIN program" and (2) "requiring the welfare 
agency to designate a separate administrative unit to make 
arrangements for supportive services needed by welfare recipients 
in order to participate in (the) WIN program and to refer recipi­
ents so prepared to the Labor Department for participation in 
the vnN program. II (Emphasis added) . 11/ 

This statutory scheme has also been clearly recognized by the 
courts. The Supreme Court has described the WIN program in just 
this way. 12/ So too have other federal courts. !ll 

Title IV of the Social Security Act nowhere refers to the requiring 
of a job search activity or any other WIN activity for AFDC reci­
pients who have not yet been certified to the Secretary of Labor. 
And the Conference Report on the 1971 WIN amendments is similarly 
silent. Furthermore, the statute, on its face, sets out the 
system for placing individuals in jobs or training. 

It is a maxim of statutory construction that a statute may not be 
amended by administrative action, and that where a statute sets 
out a specific way for dealing with a specific situation, the 
statutory scheme must be followed. 14/ 

9/ Section 434(a), SSA, infra; 42 U.S.C.A. 634(a). The Secretary 
of Labor is "authorized" to provide this payment, but not required 
to do so. WIN regulations, however, do provide for this payment, 
29 CFR 56.8(a) (1). 

10/ Section 432(b}, SSA, infra; 42 U.S.C.A. 632(b}. 

11/ Conference Report 92-747, 1971 U.S. Code, Cong. & Ad. News 
2436 and 2437. 

12/ New York State Department of Social Services v. Dublino, 41 
LW 5047, 5048-5049, 5051. 

13/ Woolfork v. Brown, 325 F. Supp. 1162, 1167-1181, affd. 456 
F:'2d 652, 654. 
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There remains the question, then, of whether the proposed WIN 
redesign, which contemplates a required job search activity 
for uncertified welfare recipients, does, in fact, amount to 
an administrative amendment of the WIN program inconsistent 
with the language and structure of the Act. I believe the 
proposal clearly does. Indeed, I believe the proposal subverts 
the clear statutory intent of the Social Security Act that 
welfare recipients be provided with necessary supportive ser­
vices such as child care and vocational rehabilitation and then 
be certified to the Secretary of Labor as job ready before they 
can be required to compete in the job market. 

The Department of Health, Education, and Welfare, however, has 
argued that the Supreme Court decision in the case of New York 
Department of Social Services v. Dublino supports a job search 
activity for the uncertified. 15/ We strongly disagree. Dublino 
merely holds that the very existence of the Federal WIN program 
does not constitutionally pre-empt States from establishing their 
own work programs for welfare recipients, when such programs are 
consistent with the statutory requirements of the WIN program. 16/ 
The case in no way deals with the question of whether the Sociar­
Security Act would allow a Federal WIN job search activity for 
those not yet certified into WIN. The case, therefore, is not 
relevant to a determination of the present question. 17/ 

The Department of Health, Education, and Welfare has also argued 
that the job search requirement for the uncertified can be 
mandated as part of WIN registration. The Department of Labor 
does not agree. Under the statute, WIN registration is a 
condition of eligibility for AFDC. 18/ The Supreme Court has 
continually ruled that only Congress-may establish AFDC eligi­
bility criteria or substantively alter the scope of eligibility 
criteria. 19/ Making job search a part of registration would 
administratively create an additional condition of eligibility, 
and is thus clearly illegal. 

14/ Social Security Board v. Nierotko, 327 U.S. 358, 369; 
United States v. New England Coal and Coke Company, 318 F.2d 
138, 143; Air Transport Ass'n of America v. Brownell, 124 F. 
Supp. 909; King v. Smith, 392 u.s. 309, 333. 

15/ 93 s.ct. 2507 (1973). 

16/ Id., p. 2517. 

17/ The Supreme Court remanded the case to the District Court on 
the question of whether New York's work requirements did in fact 
conflict with the Federal WIN program. The decision of the 
District Court is still pending. 

18/ Section 402 (a) (19) (A), SSA, infra; 42 U.S.C.A. 602 (a) (19) (A). 

19/ Kin~. v. Smith, 392 u.s. 309 . 
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It is our conclusion, therefore, that the requirement, through 
WIN regulations, of a job search activity for AFDC recipients 
who have not yet been certified into the WIN program is not 
legally permissible under Title IV of the Social Security Act. 

~~~ -:::- 5 ,/~? ~~/ ~-------=-=-
Willia ·· . Kilberg ~ 
Solicitor of Labor 
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THE CHAIRMAN OF THE 

COUNCIL OF ECONOMIC ADVISERS 

WASHINGTON 

May 19, 1975 

MEMORANDUM FOR JERRY JONES 

Subject: WIN Decision Paper 

I do not believe that the proposed redesign of the WIN 
regulations will result in any substantial reduction in AFDC 
costs or any substantial increase in employment among AFDC 
recipients. 

The introduction of WIN and the subsequent increase in 
work requirements and work incentives do not, to date, seem to 
have had any substantial effects along these lines. A large 
proportion of AFDC recipients are women who have little work 
experience and few skills, but with young children and no 
husband providing support. The cost of services necessary to 
make it feasible for these women to work is high and in many 
cases would exceed the earnings they could possibly achieve. 
This is particularly true for child care and training services. 

The likely effect of a stiffer work requirement is a large 
increase in the proportion seeking work and a minimal increase 
in the proportion seeking work and a minimal increase in the 
proportion working (and this result is, of course, even more 
likely during years of high unemployment) . The increase in job 
search activity that is not likely to result in employment is 
an inefficient use of the Government's and the AFDC recipient's 
resources. 

The administrative reforms in AFDC that have taken place 
over the past two years seem to have resulted in more efficient 
management and have been accepted by the public as such. However, 
the imposition of a tougher work requirement is more likely to 
be viewed as harassment of the poor. In addition, problems of 
the legality of the measures seem certain to arise even if they 
were settled in favor of the Government (which Justice seems to 
think is unlikely). Expensive measures to provide more "free 
day care" and other services for WIN participants are likely to 
follow any effort to make work compulsory . 
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In summary, the proposed redesign is likely to cost much 
more in terms of funds and goodwill than it could possibly 
achieve in benefits, either to the recipients or the taxpayers. 
Therefore, I am not in favor of the redesign, and I support 
option 3. I would, however, hope that efforts continue to 
seek ways of reforming our income maintenance programs, 
including AFDC. 

Alan Greenspan 

/ 

I 
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