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THE WHITE HOUSE
WASHINGTON

May 16, 1975
MEMORANDUM FOR:

JIM CANNON

THRU:

M~ L.

FROM:

CHARLES LEPPERT, J R . *

SUBJECT:

Rep. Wiggins' Substitute to H.R. 6219,
to amend Voting Rights Act of 1965.

//~

v

FRlEDERSDORF.
_/..
VERN LOENVL
~Y(

Attached for your information is the Amendment in the nature of a
substitute to be offered by Rep. Charles Wiggins (R-Calif.) to H. R. 6219
during consideration by the House of Representatives.
This substitute amendment was introduced in the House of Representatives
by Rep. Wiggins as H. R. 6985, on Wednesday, May 14, 1975.

cc: Doug Bennett

'

. - ~ \o~~~

~

Am~~ub~~~
Offered by Mr. Wiggins

H.;~ strike ~u~ the,~ng
c~s...~~ insert ~thereof -the ,:foJ:{owing:
.

In

That this Act

m~y

be cited as "':'he Voting Rights

Extension Act of 1975".
Section 4(a) oL the Voting Rip,hts Act of 19n5

Sec. 2.

is amended by striking out "ten years'' each time it appears
and inserting in lieu thereof "eleven-year-and-180-day
Sec. 3.

period".

Effective February 6, 1977:

(a) Section 4 of the Voting Rights Act is amended

.

to read as follows:
(fSec. 4. (a) To assure that the right of citizens of
the United States to vote is not denied or

abrid~ed

on

account of race or color or national origin, the reouire•

ments of section 5 shall

apply to any State with

respect to which the determinations have
been made under subsection (b) or in any
political subdivision with respect to which such
determinations have been ~ade as a seoarate unit, unless

'

the United States I}istrict Court for the nist-rict of Columbia in an action for a declaratory

jud~~ent

brouP,ht hy such

· State or subdivision at;ainst the United St-ate!'; h.:s deter-··
mined that no voting qualification, or prereauisite to
voting or standard, practice, or procedttre ldth resnect·
to

votin~

is in effect during or orcceding the

filin~

of

'"

- 2 nrerequisite.~standard.

the action where such qualification.

like~y

practice, or procedure does have or is
purpose or the effect of denying or
vote on account of

r~ce

abridq!n~

the right to

or color or national origin:

-

vided, That for pur?oses of this

__...,

~ection

dete~incd

tical subdivision shall be
the use of such

to have the

Pro-

no State or polienga~ed

to have

qualificatio~s, ~rereouisite~,

in

standards.

practices, or procedures tor the purpose or with the effect
·of denying or

abridg~ng_

the rig"!lt to vote on account of race or color

or national origin if (1) incidents of such use have been few in
number and have been promptly and effectively corrected by
State or local action. (2) the continuing effect of such
incidents ha5 been

eli~inated,

and (3) there is no reasonable

probability of their recurrence in the future.

"An action pursua;tt to this subsection shall be heard and deter-

..

mined by a court _of three judges in accordance with the provisions of
section 2284 of title 28 of the United States Code and anv
lie to the Supreme Court.

~ooeal

shall

The Court shall retain jurisdiction of any

action pursuant to this subsection until determinations are made by the

.

-

Director of the Census pursuant to subsection (b) following the next
general federal election after the filing of the action and shall reopen the action upon motion

of the Attorney General alleging that such

qualifications, prerequisites, standards, practices, or procedures have
been used for the purpose or with the effect of

denvin~

or abrid2in2

the right to vote on account of race or color, or national

or~in,

,

-3"If the Attorney General determines that he has no reason
to believe that any such qualifications, prerequisites, standards,
practices, or procedures are in effect or are likely to be effective
with the purpose or with the effect of denying or abridtng the right
to vote on account of race or color or national origin, he shall
consent to the entry of such judgment.
"(b) The provisions of subsection (a) shall apnly in anv State
or in any political subdivision of a state for which the Director
of the Census determines that racial or languap.e minority citizens
of voting age comprise more than 5 per centum of the
ulation of such State or political

sub~ivision

votin~ a~e

non-

and that less than 50

per centum of such racial or language minority citizens of voting
age voted in the most recent general federal election.

The orovisions

of s;bsection (a) shall continue in effect until the Director of the
Census makes determinations pursuant to this subsection following the
next general federal

~lection

after which time such provisions shall

only apply based upon determinations pertaining to the most recent
general federal election at that time.

The Director of the Census

is directed to make determinations oursuant to this subsection to
the greatest degree possible within 60 days after a general federal

,

election is held.
"A determination or certification of the Attorney General
or of the Director of the Census under this section or under
section 6 or section 13 shall not he reviewable in any court
and shall be effective upon publication in the Federal

~egi~ter.

- 4 "(c) As used in thi s Act, the

phra ~ e rgeneral ~federal

election' s hall mean any general election held solel~.r or
in part for the purpose of selectinr. or elcctinP, any candidate for the office of President, Vice President, presidential elector, Member of the United~~tates ~enate, ~emher
of the United St a tes Pause of Representatives, ~ele~ ate
from the District of Columbia, Guam, or the Virgin Islands~
or Resident CoMmissioner-of the Cor.nnonwealth of !'uerto Rico.
"(d) As used in this section, the phrase 'racial or
language minority citizens' means citizens of the Uni.ted
States who are Negroes or persons of Spanish heritage as those
terms are defined by the Bureau of the Census."

(b)

Section 5 of the Votin~ ~ights ~ct is amended to read

as follows:
"Sec. 5.
.resp~ct

t.:henever a State or political subdivision with

to which

th~

prohibitions set forth in

~~ction

based upon determinations made under section 4{h)

ar~

4(a}
in

effect shall enact or seek to administer any voting quali-

.

fication or prerequisite to voting; or standard, practice.
.
or procedure with re~pec~ to voting such ~tate or suhdivision
may institute an action in the United
for the District of Columbia for a

~tates

District Court

declarato~ .1ud~ent

that
\o

such qualification, prerequiste, standard, practice, or procedure does not have the

pur~ose

and will not have the e f fect

,

-5of

denyin~

or

abridgin~

the

ri~ht

to vote on _?ccount of race or

color or national origin, and unless and until the court enters such
~e~ied_~.b.e ri~ht

judgment no person shall be

failure to comply with such Qualificatton,
standard, practice, or procec!ure:
qualification,

prerequis~te,

to vote for

nrere~utsite,

Provided, That .sucl)

standard, practice, or procedure

may be enforced without such proceeding if

th~

qualificati.on,

prerequisite, standard, practice, or procedure has reen suble~al

mitted by the chief

officer or other appronriate

official of such State or subdivision to the

Attorne~

r.eneral

and ·the Attorney General has not interposed an ohiection t.Tithin
sixty days after such submission, or

u~on ~ood

cause shm-1n, to

facilitate an expedited approval '"ithin sixty days after such
submission, the Attorney General has affirmativelv indicated
•

that such objection will not be made.

!!either an affirmative

indication by the Attorney General that no objection

~rlll

he

.

111ade, no-r failure to oh.1 ect, nor a declaratory 1ud!n!lent
entered under this section shall bar a
enjoin

enforce~ent

of

sue~

suhse~uent

action to

,

qualification, prereouisite,

standard, practice, or procedure.

·rn

the event the ~ttorney

General affirmatively indicates that no objection will he
made l-lithin the sixty-day period

followin~

receipt of such

a submission, the Attorney General mav reserve the ri.C!ht to
reexamine the submission if additional information comes to
his attention during the remainder of the stxtv-day neriod

"

- 6 -which \..rould othendse require ob_i ection in accordance
this section.

t~ith

Any action under this section shall he heard

and determined by a court of three judges in accordance
'With the provisions of section 2284 of title 28 of the United
States Code and any appeal shall lie t:·o the Su!'rerne Court.

n

Sec. 4. · Section 3 of the Voting Rights Act is
amended by-(1) striking .out "fifteenth amendment" each
time it appears and inserting in lieu thereof
"fourteenth amendment or fif'teenth amendment";
(2) striking out "race or color" each time

it appears and inserting in lieu thereof "race
.
or color or national origin";
(3) striking out "test or device" each time it appears
and inserting in lieu thereof "voting qualification or nrerequisite to voting, or· standard, practice, or procedare
with respect to votlng";

•

(4) striking

l ) Ut

"tests or devices"- each time it aonears

and inserting in lieu thereof "such

votin~

qualification or

prerequisite to voting, or standard, -practice, or nrocedure -.

..

with respect to votit:tg";

•

(5) striking out "except that neither'' and insertin!Z
in lieu thereof "or upon good cause shown to facilitate an
expedited approval tvithin sixt~' davs after such su~migl;ion,
the Attorney r.eneral has affi~ati~ely indicated that ~uch
objection will not be made.

Yeither an affirmative indication

•.

,

- 7 by the Attorney General that no objection

·

wil~

be made,

.·

nor'~;

(6) adding at the end thereof the

followin~:

urn the

event the Attorney General affirmatively indicates that no
- ___ ..,.
objection t-lill be made

the sixty-day period

~d.thin

follo~Tin!!

;

receipt of such a
serve the right to

submission~
reexa~ine

the Attorney General may rethe submission if additional

.
information co:ncs to his attention
the sixty-day period t·7hich

~.:ould

durin~

the remai.nder of

othen1ise rertuire

oh~ection

in accordance with this section.";
(7) striking out ''deer:t aopropriate" and inserting in

lieu thereof "deem appropriate, but in no event after determinations
are made by the Director of the Census pursuant to Section 4 (b)
following the next general federal election from the date of
the order,";
(~) strikinsr: out "deems necessary." and insertin~ in lieu

. thereof "deems necessary 1 but in no e·..rent· after

determination~

are made by the Director of the Census pursuant to Section 4 (b)
following the next general federal election from the

da~e

of

,

the order.";

:

(9) striking out "different fro:n that in force or effect
at the time the proceeding was commenced'', effective februm."v
6, 1977; and
(10) striking out "Attorney General" the first three

timc:s it appears :md

insertin~

in lieu thereof the fol-

~~ming "Attorney General or an aggrieved oerson".

-8-

Sec. 5. · Section 201(a) of the Voting Rights Act of

19~5

is amended by--

- . ., --_/
(1) striking out "Prior to Au~ust n, 1975, no'' and
inserting

"~;o "

in lieu thereof; and

(2) striking out "as to "-!hich the nrovisions of section
/

4(a) of this Act are n6t in effect by reason of determinations made under section 4(b) of this Act." and inserting
in lieu thereof a period.
Sec. 6.

Section 14 of the Voting Rights Act of 1965 is

amended by adding at the end thereof the

follmo~ing ne~.,

subsection:

"(e) In any action or proceedinp: to enforce the votinst
guarantees of the fourteenth or fifteenth amendment, the
court 7 in its discretion, may
other than the

Uni~ed

allo~-1

the prevailing party,

States, a reasonable attorney's fee

•
as part of the costs .. " •
•

Sec. 7.

Title II of the Voting PJghts Act of 196j is amended bv

adding at the end thereof the

follo~:ing

net·7 section:

"Sec. 207. (a) Congt"ess_hereby directs the Director of the
Census forthuith to conduct a survey to com?ile
voting

statistic~:

re~istration

and

(i) in everv
subdivision with
. State or nolitical
.

•.

respect to which the prohibitions of section 4(a) of the

Votin~

Rights Act of 1965 are in effect, for every general federal election

~-

'

- 9 after Jam.;ary 1, 1971+; and (ii) in everv State or pol:ftical subdivision for any election designated by the United
mission on Civil Rights.

~tates

Com-

Such surveys shall elicit citizenship, the

race or color, and national

orig~n,

of each person of voting

~~e ~nd

the extent to which such persons are registered to vote and
have voted in the elections surveyed.
"(b) In any

surve~'

·
un de:_ sub sec t 1.on

( a)

o f thi s sec tion no

person shall be compelled to disclose his political party affiliation, or ho,.,. he voted (or the reasons therefor), nor shall any
penalty be imposed for his failure or refusal to make such disclosures.

Every person interrogated orally, by written survev

or questionnaire, or by any other means tJith respect to such :!.nformation shall be fully advised of his right to fail or refuse
to furnish such information except l-tith regard to information
required by subsection (a) , tvith regard to t.,hich every such person shaltbe informed that such information is required ~olely

•
to enforce
nondiscrimination in voting.
"(c) The Director of the Census shall, at the earliest
practicable time, report to the
survey conducted

pursua~t

Congre~s

.

the results of every

to the orovisions of subsection (a)

of this section.
"(d) The provisions of section 9 and chanter 7 of title 13
of the United States Code shall aonly to any survey, collection.
or compilation of registration and

votin~

under subnection (a) of this section."

statistics carried out

,

- 10 Sec. 8..

Section 11 (c) of the

is .runended by inserting after

''Colu~bia,"

"Guam, or the Virgin Islands,".
Sec. 9.

Votin~

R:tg_hts Act of 1965
the follm.ring

~~ords:

-·-

- Rights #ct of 1~65 is
Section 5 of the·V~ting

amended-(1) by striking out "exce!>t that neither'' and inserting
in lieu thereof the

-

follo~d.ng:

"or uoon good cause shown,

to facilitate an expedited ao?roval "t>Jithin sixty days after
such submission, the Attorney General has affirmativelv indicated that such objection t·lill not be made.

}Teither an

affirnative indication by the Attorney General that no
objection t.rill be rna de, nor•• ; an d

(2) by inserting immediately after the words
"failure to object" a comma; and
(3) by inserting i~ediately before the final sentence
the·reof the follmiinp,:

"In the event the Attorney General

•
affirmatively indicates that no objection will he made within
the sixty-day period following"receipt of a submission, the
Attorney General may reserve the right to reexamine the suhmission if additional info~ation co~es to his attention
during the remainder~£ the sixty-day period ~hich would
otherwise require objection in accordance with this section.".
Sec. 10. Section 203 of the Voting Rights Act of 1965,
is amended b., striking out "section 2282 of title 28'' and inserting "section 2284 of title 28" in lieu thereof.

'

- 11 -

Sec. 11.

Title III of the Vot~ng RiR~ts Act of 19~5 is

amended to read as follet-$:

"TITLE

III--EIGHTEE~-YEAR-OLD

VOTING AGE

"Enforcement of T\-renty-Sixth Amendment
-·...
-~

"Sec. 301. (a) (1) The Attorney General is directed to inst~tute,

in the name of the United States, such

act~ons a~ainst

States or political subdivisions, including actions for injunctive
relief, as he may determine to be necessary to imolement the
twenty-sixth article of

amend~ent

to the Constitution of the

United States.
"(2) The district courts of the

~nited

States shall have

jurisdiction of proceedings instituted under this title, 'tvhich
shall be heard and determined by a court of three judges in
accordance with sect1.on 2284 of title 28 of the United States

.

Code, and any appeal shall lie to the Suoreme Court.

It shall

be the tiuty of the judges designated to hear the case to assign
the case for hearing and deternination thereof, and tc cause the
case to be in every way expedited. ·
"(b) t\hoever shall deny or attempt to deny any nerson of anv
right secured by the

twe~ty-sixth

article of amendment to the

Constitution of the United States shall be fined not more than

$5,000 or imprisoned not more than five years, or both.
"Definition
"Sec. 302.

As used in this title, the term 'State'includes

the Distrlc-t of Columbia."

,

- 12 -

Sec. 12.

Section 10 of the

Votin~

r..·ights

is amended--

Ac~

of lqi)S

.·

(1) by striking out suhsection (d):

(2) in subsection (b), by __jnsertin~ "and section 2

of the tt-:enty-fourth

teenth

~-nendment";

ar:~encbent"

immediately after ''fif-

and

(3) by striking_out "and" the first time it appears

in subsection (b), ajd inserting in lieu thereof a comma.
Sec. 13.

Section 6 of the Voting Rights Act of 1965 is

amended by striking out "fifteenth amendment" each time it
appears and inserting in lieu thereof "fourteenth or fifteenth
amendment".
Sec. 14..

Section 2, the second

para~raph

of section 4(a) ~

and sections 4(d), 5, 6, and 13 of the Voting P.ights Act of

1965 are each amended by· inserting immediately
after•"on account of race or color" each time it
appears "or national origin".

,

..

..
THE WHITE HOUSE
WASHINGTON

May 17, 1975

MEMORANDUM FOR

JIM CAVANAUGH
DICK PARSONS

FROM :

JIM CANNON

SUBJECT

Voting Rights Memorandum

Please incorporate the Pottinger memorandum on
Voting Rights with the one due on Wednesday on
the same subject.

'

·-~·

A$~-;.,~HANT ATTORNEY GE..""ERAL.

~£petrlnumi nf 31usiitt
;tllns~ingunt

'MAY 19 1975
MEMORANDUM FOR

Mr. James M. Cannon
Assistant to the President
for Domestic Affairs
The White House
Subject:

Voting Rights Act

In the week of June 2, 1975 the House begins,
under an open rule (with three hours of debate) its
consideration of H.R. 6219 which the House Judiciary
Committee reported out on May 8, 1975. The Senate
Judiciary Subcommittee on Constitutional Rights has
scheduled mark-up for June 2, 1975. While the Act
is still in a state of flux, certain issues have
emerged, providing the following options.
I.

Time Span of Extension.

The President proposed a five year extension of
both the special provisions !/ of the Act and the national
ban on the use of tests or devices as a prerequisite to
registration and voting. H.R. 6219 provides for a ten
year extension of the special provisions and converts the
nationwide ban on tests or devices into a permanent ban.
While we should continue to endorse a five year extension,
I believe it would be appropriate to make clear that we
1/

As you recall, these consist of

(1) Attorney General power to dispatch examiners
to register voters; (2) same with regard to observers to
livatch election day activities; and (3) the requirement
that all covered states and counties submit new election
laws to the Attorney General or the federal district
court in D.C. for approval.

,

- 2 regard the difference between a five year extension and a
ten,year extension to be one of degree and that we would
not quarrel with a legislative judgment to go with a ten
year extension. However we should point out that by ro~k
ing permanent the national ban on tests or devices Congress
is taking a course which presents more risks in terms of
constitutionality; and that it would make more sense to tie
the extension of the special coverage with the nationwide
ban on literacy tests, so that both are extended for the
same time period. Even the Civil Rights Commission, which
supports a ten year extension of the special coverage, has
asked for only a ten year extension of the ban on tests or
devices.
II.

Expansion of the Act.

The main issue which has emerged is whether the Act
should be expanded to provide further protections for
Mexican-Americans and American Indians (and for other
national origin minorities such as Puerto Ricans and Asian
Americans). Title II of H.R. 6219 would expand the special
provisions of the Act to cover jurisdictions which (1) conducted English-only elections in 1972; (2) had five percent
or more voting age population comprised on the above minority
groups; and (3) had less than 50% voter participation in the
1972 Presidential election. Such a provision would cover
the states of Texas and Alaska and about 40 counties in
Arizona, California, Colorado, Florida, New Mexico and
Oklahoma.
A related prov~s~on, Title III of H.R. 6219, would
ban English-only elections in jurisdictions in which 5%
or more of the voting age population belongs to one of the
above minority groups. (This provision does not trigger
the special provisions of the Act.) A ban on English-only
elections would merely codify existing case law, and we have
therefore taken the position that it would be unobjectionable. We have said that the matter of expanding the special
provisions of the Act to Spanish-speaking and other national
or~g~n minorities depends uniquely upon Congressional examination of its need, and have explicitly declined to take an

'

.J

- 3 -

Administration position on the need for or appropriateness
of such legislation. In response to questioning, we have
advised the Congress that in our view such a provision
would be constitutional.
III.

Other Provisions.

Three other related proposals have been made either
informally or formally. First, H.R. 6219 would amend Section 3 of the Voting Rights Act to provide that a finding
of a violation of the Fourteenth or Fifteenth Amendment in
a private voting suit could trigger application of the
special provisions of the Act (at present such a finding
under the Fifteenth Amendment in a suit brought by the
Attorney General can trigger the special provisions).
Second, Congressman Wiggins has proposed to completely revamp the special coverage of the Act by providing
that after each federal election all states or political
subdivisions with under 50% voter participation would be
brought under the special provisions of the Act.
Finally, staff members of the Senate Constitutional
Rights Subcommittee have suggested that in the absence of
expansion of~the special provisions, Congress direct the
Attorney General to investigate those jurisdictions which
would have been specifically covered under the expansion
provision of H.R. 62}9, and to bring suits where appropriate. Under this approach, if we won such a suit
the special provisions would then be triggered.
Should he respond to inquiries from the leadership in both Houses on this matter, may I recommend
that the President consider the following positions:
1.

Extension of 1970 Act
As the President has already indicated,
extension of existing provisions is
paramount, and no amendments should
be permitted to jeopardize seriously
this objective.

'

- 4 -

2.

Time span of extension
Prefer five year extension, but indicate
that eight or ten year extension is not
critical enough to invoke a veto.

3.

Time soan of national ban on test
or devices
Indicate same here, but point out the
importance of trying to avoid legislating
a permanent ban (as opposed to five or
ten year ban) given that a permanent
ban raises more risk as to its constitutionality.

4.

Expansion of the special prov~s~ons to
non-English speaking minorities
Continue to maintain neutrality on the
matter, pointing to the unique importance
of congressional debate and judgment on
the issue. The President may wish to
indicate, if he believes it appropriate,
that if expansion passes both Houses, it
would not be the basis for a veto.

5.

Authority to bring private voting law suits
to trigger special provisions; congressional
direction to Attorney General to investigate
national origin minority voting rights
violations
These two suggestions, coupled with two
others discussed here, constitute a.
comfortable position in the event that
the Congress balks at expansion of the
special provisions on its own motion.
From a separation of powers viewpoint,

'

- 5 -

I question the wisdom of the President
openly inviting the Congress to direct
the Executive Branch to undertake
investigations. On the other hand,
the result is not unwieldy, and it
invokes federal attention on a caseby-case basis without triggering
automatic and massive federal presence.
The President could, if he wishes, also state
publicly that he is directing the Justice Department
to undertake this same action independent of
congressional direction to do so. (The Justice
Department presently has authority to investigate
and sue jurisdictions not covered by the special
provisions of the Act and, if successful, thereby
trigger application of the special provisions.
This authority, known as "Section 3," has almost
never been used to date.) Such a program, coupled
with endorsement of the ban on the English-only
elections in heavily non-English speaking voter
jurisdictions, would be a substantial step forward
on behalf of the Spanish-speaking community, and
a fairly effective compromise between those favoring
full expansion and those favoring no action whatsoever.
IV.

Wiggins proposal.

Since we have just received it, we have not
yet had an opportunity to determine what its nationwide
impact would be. We are undertaking that analysis on
an expedited basis. It is worth noting here that it
appears to present some problems in terms of practicalities
(it may greatly increase the Justice Department's
present workload) and in terms of constitutionality
(because coverage is not dependent upon the existence
of any discriminatory practice).

,

- 6 As a political matter, the proposal appears to
be attractive to the South because it is likely to
be national in its impact rather than regional, as
the present Act is. Conversely, because it so
radically alters the present Act, it is likely to
be seen on the Hill as a threat to successful
extension of the present Act, and therefore as a
repeat of the alleged "southern strategy" attempt
to defeat the Act in 1970.
With regard to the question of the regionalism
of extending the present Act, the sense I get from
discussion with southern legislators and plitical
figures, including Clarke Reed, is that from the
viewpoint'-of actual federal impact, extension of
the Act is not as controversial or undesirable
now
as it was five or ten years ago, I but
that from the viewpoint of singling out-the South
for disparate treatment, extension is seen as
politically "unfair" in a general sense of the
word. There are two possible mitigating factors
which the President could consider in this regard:
(l)the President could privately and publicly
endorse the provision allowing private parties
to invoke Voting Rights Act coverage if they are
successful in showing Fifteenth Amendment violations
wherever they exist, including the North; and (2)
the President could, as indicated above, direct
the Attorney General to use previously dormant
Section 3 authority to investigate for discrimination
in the North, just as the Act presently does so
automatically in the South. Or if Congress directs

_/ On the contrary, because the Voting Rights Act
has led to the replacement of multi-member at-large
districts with single-member districts, minority
parties, including the Republican party, see the Act
as a definite boost to possible electorial gains.

'

- 7 Executive Branch investigations on behalf of
Spanish-speaking minorities not presently covered
by the special provisions, the President could
use that occasion to go beyond such a directive
and direct similar investigations nationwide.
In talking to Clarke Reed about this today,
he was pleased with the prospect of Presidential
direction of this kind, and strongly urged that
a position of this kind be made public at some
point. I also tried this position on Clarence
Mitchell to see if he felt that civil rights
leaders and others favoring extension would regard
a direction by the President of this kind to be a
repeat of a 1970 southern strategy move. He did
not think so, and had no problem with it. Misinterpretation of this kind would be totally avoided, of
course, if the President's public direction to
investigate northern discrimination came at the
time of his signing a new extension bill, rather
then before its passage.
With regard to expansion of special provLsLons to
the Spanish-speaking, I talked to Senator Tower on
Friday and he has not yet made up his mind as to
what position he \vill take. From our discussion,
I would guess that he will be neutral or will vote
against expansion, but given his concern for Spanishspeaking voters in his state, even if he votes against
expansion he appears likely not to be wholly unsympathetic
to such a provision.
I have not yet spoken with John Rhodes, but
will do so as promptly as possible, pursuant to our
earlier conversation.
Let me know what of the foregoing is unclear, or
how I can be of further help.
,

~

J. Stanley Pottinger
Assistant Attorney General
Civil Rights Division

'

DOMESTIC COUNCIL CLEARANCE SHEET
DATE:

-----------------------

JMC action required by

TO'~~
VIA:

y ·

FROM :

SUBJECT:

COMMENTS:

DATE:

--------------------'

RETURNTO:

Material has been:
Signed and forwarded
Changed and signed (copy attached)
Returned per our conversation
Noted
JIM CANNON

THE WHITE HOUSE
WASHINGTON

May 21, 1975

MEMORANDUM FOR:

Jim Cannon

FROM:

Dick Parsons

SUBJECT:

Voting Rights -- Status Report
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You requested a couple of paragraphs on the status of the Voting Rights
Act extension.
As you know, in late January the President submitted to the Congress
legislation to extend for five years (1) the "special" provisions of the
Voting Rights Act of 1965, and (2) the national ban on literacy tests as
a prerequisite to registration for votir.g.
In the course of its deliberations, the Congress has shown an inclination
to modify this legislation in four significant ways:
1.

To extend for 10 years the "special" provisions of the Voting
Rights Act of 1965.

2.

To make permanent the national ban on literacy tests as a
prerequisite to registration and voting.

3.

To broaden the 11 special" provisions of the Voting Rights Act
of 1965 to cover jurisdictions heavily populated by MexicanAmericans or Native Americans (essentially the States of
Texas and Alaska) and about 40 counties in Arizona, California,
Colorado, Florida, New Mexico and Oklahoma.

4.

To impose a ban on English-only elections in jurisdictions with
substantial language-minority voting age populations.

Both Houses of Congress are about to take up this issue. Several options
are available to the President if he should decide to make his views known
on any one or more of the above-noted Congressional modifications.
I will prepare a more detailed decision memorandum, covering the available options, if you desire.
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MEMORANDUM FOR
Mr. James M. Cannon
Assistant to the President
for Domestic Affairs
The White House
Subject:

Voting Rights Act

In the week of June 2, 1975 the House begins,
under an open rule (with three hours of debate) its
consideration of H.R. 6219 which the House Judiciary
Committee reported out on May 8, 1975. The Senate
Judiciary Subcommittee on Constitutional Rights has
scheduled mark-up for June 2, 1975. While the Act
is still in a state of flux, certain issues have
emerged, providing the following options.
I.

Time Span of Extension.

The President proposed a five year extension of
both the special provisions 1/ of the Act and the national
ban on the use of tests or devices as a prerequisite to
registration and voting. H.R. 6219 provides for a ten
year extension of the special provisions and converts the
nationwide ban on tests or devices into a permanent ban.
While we should continue to endorse a five year extension,
I believe it would be appropriate to make clear that we

l/

As you recall, these consist of

(1) Attorney General power to dispatch examiners
to register voters; (2) same with regard to observers to
watch election day activities; and (3) the requirement
that all covered states and counties submit new election
laws to the Attorney General or the federal district
court in D.C. for approval.
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regard the difference between a five year extension and a
ten year extension to be one of degree and that we would
not quarrel with a legislative judgment to go with a ten
year extension. However we should point out that by making permanent the national.ban on tests or devices Congress
is taking a course which presents more risks in terms of
constitutionality; and that it would make more sense to tie
the extension of the special coverage with the nationwide
ban on literacy tests, so that both are extended for the
same time period. Even the Civil Rights Commission, which
supports a ten year extension of the special coverage, has
asked for only a ten year extension of the ban on tests or
devices.
II.

Expansion of the Act.

The main issue which has emerged is whether the Act
should be expanded to provide further protections for
Mexican-Americans and American Indians (and for other
national origin minorities such as Puerto Ricans and Asian
Americans). Title II of H.R. 6219 would expand the special
provisions of the Act to cover jurisdictions which (1) conducted English-only elections in 1972; (2) had five percent
or more voting age population comprised on the above minority
groups; and (3) had less than 50% voter participation in the
1972 Presidential election. Such a provision would cover
the states of Texas and Alaska and about 40 counties in
Arizona, California, Colorado, Florida, New Mexico and
Oklahoma.
A related prov1s1on, Title III of H.R. 6219, would
ban English-only elections in jurisdictions in which 5%
or more of the voting age population belongs to one of the
above minority groups. (This provision does not trigger
the special provisions of the Act.) A ban on English-only
elections would merely codify existing case law, and we have
therefore taken the position that it would be unobjectionable. We have said that the matter of expanding the special
provisions of the Act to Spanish-speaking and other national
or1g1n minorities depends uniquely upon Congressional examination of its need, and have explicitly declined to take an

'
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- 3 Administration position on the need for or appropriateness
of such legislation. In response to questioning, we have
advised the Congress that in our view such a provision
would be constitutional.
III.

Other Provisions.

Three other related proposals have been made either
informally or formally. First, H.R. 6219 would amend Section 3 of the Voting Rights Act to provide that a finding
of a violation of the Fourteenth or Fifteenth Amendment in
a private voting suit could trigger application of the
special provisions of the Act (at present such a finding
under the Fifteenth Amendment in a suit brought by the
Attorney General can trigger the special provisions).
Second, Congressman Wiggins has proposed to completely revamp the special coverage of the Act by providing
that after each federal election all states or political
subdivisions with under 50% voter participation would be
brought under the special provisions of the Act.
Finally, staff members of the Senate Constitutional
Rights Subcommittee have suggested that in the absence of
expansion ofr.1the special provisions, Congress direct the
Attorney General to investigate those jurisdictions which
would have been specifically covered under the expansion
provision of H.R. 6219, and to bring suits where appropriate. Under this approach, if we won such a suit
the special provisions would then be triggered.
Should he respond to inquiries from the leadership in both Houses on this matter, may I recommend
that the President consider the following positions:
1.

Extension of 1970 Act
As the President has already indicated,
extension of existing provisions is
paramount, and no amendments should
be permitted to jeopardize seriously
this objective.

'
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Time span of extension
Prefer five year extension, but indicate
that eight or ten year extension is not
critical enough to invoke a veto.

3.

Time span of national ban on test
or devices
Indicate same here, but point out the
importance of trying to avoid legislating
a permanent ban (as opposed to five or
ten year ban) given that a permanent
ban raises more risk as to its constitutionality.

4.

Expansion of the special prov1s1ons to
non-English speaking minorities
Continue to maintain neutrality on the
matter, pointing to the unique importance
of congressional debate and judgment on
the issue. The President may wish to
indicate, if he believes it appropriate,
that if expansion passes both Houses, it
would not be the basis for a veto.

5.

Authority to bring private voting law suits
to trigger special provisions; congressional
direction to Attorney General to investigate
national origin minority voting rights
violations
These two suggestions, coupled with two
others discussed here, constitute a.
comfortable position in the event that
the Congress balks at expansion of the
special provisions on its own motion.
From a separation of powers viewpoint,

'
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I question the wisdom of the President
openly inviting the Congress to direct
the Executive Branch to undertake
investigations. On the other hand,
the result is not unwieldy, and it
invokes federal attention on a caseby-case basis without triggering
automatic and massive federal presence.
The President could, if he wishes, also state
publicly that he is directing the Justice Department
to undertake this same action independent of
congressional direction to do so. (The Justice
Department presently has authority to investigate
and sue jurisdictions not covered by the special
provisions of the Act and, if successful, thereby
trigger application of the special provisions.
This authority, known as "Section 3," has almost
never been used to date.) Such a program, coupled
with endorsement of the ban on the English-only
elections in heavily non-English speaking voter
jurisdictions, would be a substantial step forward
on behalf of the Spanish-speaking community, and
a fairly effective compromise between those favoring
full expansion and those favoring no action whatsoever.
IV.

Wiggins proposal.

Since we have just received it, we have not
yet had an opportunity to determine what its nationwide
impact would be. We are undertaking that analysis on
an expedited basis. It is worth noting here that it
appears to present some problems in terms of practicalities
(it may greatly increase the Justice Department's
present workload) and in terms of constitutionality
(because coverage is not dependent upon the existence
of any discriminatory practice).

'

- 6 As a political matter, the proposal appears to
be attractive to the South because it is likely to
be national in its impact rather than regional, as
the present Act is. Conversely, because it so
radically alters the present Act, it is likely to
be seen on the Hill as a threat to successful
extension of the present Act, and therefore as a
repeat of the alleged 11 southern strategy" attempt
to defeat the Act in 1970.
With regard to the question of the regionalism
of extending the present Act, the sense I get from
discussion with southern legislators and plitical
figures, including Clarke Reed, is that from the
viewpoint'~of actual federal impact, extension of
the Act is not as controversial or undesirable
now
as it was five or ten years ago, I but
that from the viewpoint of singling out-the South
for disparate treatment, extension is seen as
politically "unfair" in a general sense of the
word. There are two possible mitigating factors
which the President could consider in this regard:
(l)the President could privately and publicly
endorse the provision allowing private parties
to invoke Voting Rights Act coverage if they are
successful in showing Fifteenth Amendment violations
wherever they exist, including the North; and (2)
the President could, as indicated above, direct
the Attorney General to use previously dormant
Section 3 authority to investigate for discrimination
in the North, just as the Act presently does so
automatically in the South. Or if Congress directs

'
_/ On the contrary, because the Voting Rights Act
has led to the replacement of multi-member at-large
districts with single-member districts, minority
parties, including the Republican party, see the Act
as a definite boost to possible electorial gains.
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- 7 Executive Branch investigations on behalf of
Spanish-speaking minorities not presently covered
by the special provisions, the President could
use that occasion to go beyond such a directive
and direct similar investigations nationwide.
In talking to Clarke Reed about this today,
he was pleased with the prospect of Presidential
direction of this kind, and strongly urged that
a position of this kind be made public at some
point. I also tried this position on Clarence
Mitchell to see if he felt that civil rights
leaders and others favoring extension would regard
a direction by the President of this kind to be a
repeat of a 1970 southern strategy move. He did
not think so, and had no problem with it. Misinterpretation of this kind would be totally avoided, of
course, if the President's public direction to
investigate northern discrimination came at the
time of his signing a new extension bill, rather
then before its passage.
With regard to expansion of special prov~s~ons to
the Spanish-speaking, I talked to Senator Tower on
Friday and he has not yet made up his mind as to
what position he will take. From our discussion,
I would guess that he will be neutral or will vote
against expansion, but given his concern for Spanishspeaking voters in his state, even if he votes against
expansion he appears likely not to be wholly unsympathetic
to such a provision.
I have not yet spoken with John Rhodes, but
will do so as promptly as possible, pursuant to our
earlier conversation.
Let me know what of the foregoing is unclear, or
how I can be of further help

-~

J. Stanley Pottinger
Assistant Attorney General
Civil Rights Division

'

975 AY 27 PM 2· 19

€ongrt~~ of tbt

Wnittb &tate~

Jlou•t of lttpre•mtatibd
IIU{Jington, Ja.~. 20515

Nay 23, 1975

To:

From:

Legislative Assistants
John Mercer
Legislative Assistant to Congressman Wiggins

Subject:

Voting Rights Act Extension

The legislation to extend the 1965 Voting Rights Act
will be considered when the House returns in June.
Congressman Wiggins has introduced H.R. 6905 to extend
and expand the Voting Rights Act of 1965. His bill is intended
to be a substitute for H.R. 6219, Congressman Don Edwards'
Voting Rights bill and will be offered as such when l-!r. Edwards'
proposal goes to the floor of the House.
Attached is a memorandum I have prepared explaining the
intent and purpose of the legislation.
Also, you will find a copy of the bill printed in the
Congressional Record of Monday, Nay 19, on page H4293, and a
section by section analysis of its effect in the Congressional
Record of Wednesday, Hay 21, page II45G7.
If you should have any questions, please do not hesitate
to call me at X54111.

,

A Statement on H.R. 6985
A Proposal for an Extension of the
Voting Rights Act

Background
Control of the registration and voting procedures, pertaining to
both state and federal elections, is constitutionally delegated
to each state. However, the unfortunate history of this country
has been that in some areas of the nation certain citizens have
been wrongfully denied their right to vote, by state action, on
account of their race, color, or national origin. To remedy
that situation, the Voting Rights Act of 1965 was enacted by
Congress, for a five-year period, and then extended in 1970 for
another five-year period.
The idea behind the Voting Rights Act, and its extension,
was to apply "special remedies" to those jurisdictions which
evidenced discrimination in election procedures against that
segment of our citizenry which had experienced the most pervasive
denial of their voting rights, namely Black Americans. Because
control over all phases of registration and voting procedures was
then so completely within the grasp of the states, as it had
been for almost 200 years, and because there were seemingly
limitless ways in which states that so desired could discourage,
or even prevent, certain citizens from voting, very strong medicine
indeed was required in order to eradicate the evil of voting rights
discrimination. That medicine, in the form of federally imposed
"special remedies", was so strong and so contrary to our tradition
of exclusive state jurisdiction over all phases of election
procedures, that it was found desirable to target those remedies
toward only those jurisdictions which, by means of a federally
imposed test, demonstrated a high likelihood of discriminatory
activity against our Black minority.
This test became known as the "triggering mechanism". A
jurisdiction, such as a state or political subdivision, which
failed the test would "trigger" the "special remedies". In
1965, when the Voting Rights Act was first passed, the trigger
was set as follows: If, on November 1, 1964, a jurisdiction had
in effect a literacy test or similar "test or device" as a
prerequisite to registration or voting, and if less than 50%
of its total voting age population had voted in the November 1964
Presidential election, then the "special remedies" would be
applied to that jurisdiction. In other words, under the law it
was to be presumed that a "test or device" was being used
discriminatorily against Black citizens if less than 50% of the
entire voting age population voted.

,
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Once triggered, the following "special remedies" went into
effect in the jurisdictions:
(1) The literacy test, or similar device, was
automatically suspended,
(2) All election procedures were frozen, with
preclearance by the United States Attorney General
required for any changes, and
(3) The Attorney General was authorized to send
in federal examiners (to list eligible voters)
and federal observers (to oversee elections)
whenever he deemed it appropriate.
There was an exception to all of this written into the Act,
known as the "Bail-out" Provision. That is, a covered jurisdiction
could remove itself from the "special remedies" imposition if it
could prove, in the United States District Court for the District
of Columbia, that the "test or device" had in fact not been used
in a discriminatory manner during the ten years preceeding the
exemption request.
In 1970, legislation was enacted extending the Voting Rights
Act (and its "special remedies") for five more years, temporarily
banning all literacy tests and similar devices nationally for
five years, and applying the original Act's same triggering
mechanism to 1968 (i.e., a "test or device" in effect on November 1,
1968, and less than a 50% turnout in the 1968 Presidential election).
That expanded trigger applied only to uncovered jurisdictions -those covered by the 1964 trigger would automatically be covered
for still another five years, unless they could satisfy the
"Bail-out" Provision.
In light of the recent case of Virginia v. United States,
that "Bail-out" Provision has become effectively mean1.ngless for
those seven Southern states covered in 1965, and at which the
original Act was aimed: Alabama, Georgia, Louisiana, Hississippi,
North Carolina, South Carolina, and Virginia. The result of the
decision in that case is that Southern states which had separate
schools for Blacks in the early 1960's are now precluded from
showing that their literacy tests were not used discriminatorily,
thus locking in those states for the duration of the Act.
This, then, brings us to the year 1975, and the pending
expiration of the Voting Rights Act in August of this year.
Before analizing the two legislative alternatives most strongly
under consideration by the House of Representatives, both of which
would extend and expand in different manners voting rights
protection, it is perhaps appropriate to consider the progress
made under the present Act.

'
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By any analysis, that progress has been substantial. As
the Judiciary Committee's Report points out, before 1965 only
6.7 percent of the Black voting age population of Mississippi
was registered, while 63.2 percent of such persons were registered
in 1971-72, with similar dramatic increases in Black registration
being noted in the other Southern states. Additionally, the
report observes that it was estimated that a mere 72 Blacks
served as elected officials in all eleven Southern states in 1965,
while by April 1974, the total of Black elected officials in
just the seven Southern states covered by the Act had increased
to 963.
The point to be demonstrated by these statistics is not that
no further voting rights legislation is needed, nor is it even
that a weakening of the Act is justified~ Rather, the proper
conclusion is that the "special remedies" feature of the Act is
truly effective in erradicating, or at least greatly reducing,
state voting rights discrimination in those jurisdictions whose
misconduct has been such that the triggering mechanism of the
Act was fired.
But even if one were to conceed that no voting rights
discrimination whatsoever presently exists in any of the covered
jurisdictions, that would not be sufficient justification for
weakening or eliminating federal voting rights legislation.
The sponsors of both pieces of legislation under consideration
agree that, in those jurisdictions where voting rights discrimination
may be presumed to exist, the "special remedies" provision is
sufficiently strong medicine to correct the situation. The point
of contention, then, concerns the question of which jurisdictions,
and upon what basis, shall we attach a presumption of voting rights
discrimination. (A peripheral issue is the question of which
specific minority groups should the Act be tailored to specially
protect.) Specifically, the central question is: Should we
change the triggering mechanism? Thus, follows an analysis and
comparison of the major differences between the two voting rights
bills under consideration by the House of Representatives.

Analysis
H.R. 6219, the Edwards Bill, as passed by the House Judiciary
Committee, would extend the present triggering mechanism for
another ten years. In addition, it would apply that same type of
trigger (existence of a "test or device" and less than a 50%
voter turnout) to the November 1972 Presidential election -- but
would further define "test or device" to include the use of
English-only voting or registration materials in those jurisdictions
where more than 5 percent of the voting age citizens are of a
single language minority (defined by the Edwards Bill to mean
"persons who are American Indians, Asian Americans, Alaskan
native, or of Spanish heritage").

,

- 4 In other words, the Edwards approach is to find that voting
rights discrimination against certain minorities exists in those
jurisdictions which use a "test or device" and which have less
than a 50 percent overall voter turnout in a Presidential election.
Furthermore, once a Southern state is covered by the Act -whether that be on the basis of discrimination in the 1964, 1968,
or 1972 elections -- that state is, for all practical purposes,
locked into coverage by the "special remedies" provision through
the year 1984. The Edwards trigger is appropriate only if it
provides the most rational means for finding a presumption of
discrimination against the included minorities. And the end result
is appropriate only if it is fair to lock in a state well into the
future for transgressions which may have occurred well in the past.
The very basis of the Wiggins Bill, however, had its genesis
in the conviction that no matter how well intended was the
Edwards trigger, and regardless of how well the trigger of the
original Voting Rights Act had served our nation during the
initial ten years of coverage, a more rationale method of finding
a presumption of voting rights discrimination must exist. The
sincere belief that the Edwards trigger was deficient arose from
a number of observations:
(1) A Southern state which was brought under the
"special remedies" provisions of the Act in 1964,
would -- despite any lack of discrimination today
and in the future -- be continually covered through 1984.
(2) In a Southern jurisdiction, if 100 percent
of the covered minorities voted in every election,
but so few Whites voted that the overall voter
participation was less than 50 percent, a presumption
of discrimination against the minorities would
exist, and thus the trigger would be tripped.
{3) On the other hand, in a
none of its minorities might
and yet if White turnout was
the overall average above 50
would be presumed.

non-Southern state,
register or vote,
sufficient to put
percent, ~ discrimination

(4) Since the covered Southern states are locked
into the "special remedies" provision, no matter
what they do, there is no incentive whatsoever
for them to make any improvements in their registration
or voting procedures or to encourage minority voter
participation. {The Attorney General can only
prevent improper changes, but he cannot impose
beneficial ones.)
The Wiggins Bill, H.R. 6985, is an effort to eliminate the
Reconstruction-type features of H.R. 6219, and to provide for a
much more rational triggering mechanism. The Wiggins trigger
finds a presumption of voting rights discrimination against

'
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covered minorities where, in the previous general federal election,
less than 50 percent of those minorities voted. This simplified
mechanism has a number of advantages:
(1) The te.st applies nationally, to all
jurisdictions equally, thus recognizing that the
"special remedies" feature of the Act should be
imposed wherever the relevant discrimination exists.
(2) It looks solely to the voting participation
of those groups that the "special remedies"
provision was designed to protect -- the covered
minorities.
(3) It looks to the current, as opposed to
historical, registration and voting procedures
of each jurisdiction.
(4) If a jurisdiction triggers the "special
remedies" provision, and if it is not able to
"bail-out" by proving to the u.s. District Court
for the District of Columbia that the low minority
turnout was not a result of discrimination, then
that jurisdiction has great incentive not only
to eliminate discrimination, but also to make
positive efforts to turn out minority voters in
the next election. Because a jurisdiction can
remove itself from such coverage two years hence,
if such actions are taken.
Elaborating on this last point, the Edwards Bill would
also require bi-lingual election materials in those districts with
less than a 50 percent overall turnout in 1972 and a voting age
population of more than 5 percent American Indian, Asian Americans,
Alaskan natives, or persons of Spanish heritage. The Edwards
Bill further provides that if more than 5 percent of the citizens
of voting age in the jurisdiction are members of one of those
"language minorities", and if the illiteracy rate of that minority
group is higher than the national illiteracy rate for all persons
of voting age, then for ten years the jurisdiction may not provide
English-only registration and election materials. (A jurisdiction
may bail-out from this last provision when the illiteracy rate
of the voting age language minority drops to less than the
national average.)
The Wiggins Bill, on the other hand, makes no reference to
illiteracy rates. Minorities either vote or they do not, and
if they do not it is up to the covered jurisdiction to take the
most effective steps possible to see that they do, else coverage
under the Act continues. That is the proper purpose of a Voting
Rights Act. To the extent that English-only elections confuse
and discourage the covered language minority, that minority
group will not vote and the trigger will be tripped.

,
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The Wiggins Bill confers special protection only on Blacks
and persons of Spanish heritage (a specific designation used by
the Bureau of the Census). Those are the two groups which the
great volume of evidence indicates have experienced the sort
of massive discrimination that the tough "special remedies"
provision of the Voting Rights Act is designed to cure. The
other minorities of the Edwards Bill -- American Indians, Asian
Americans, and Alaskan natives -- can make no such conclusive
case. However, it must be emphasized that they, like any other
American citizens, are not omitted from individual coverage under
the Voting Rights Act. -xi that legislation would be extended,
by noth the Wiggins and the Edwards Bills, either the Attorney
General "or an aggrieved person" may bring suit to prevent a
jurisdiction from any practice which has the purpose or effect
of denying any individual the right to vote on account of race
or color. In other words, any minority group or individual could
bring suit to enforce the protections of the Fourteenth and
Fifteenth Amendments. (It should be pointed out that without
sufficient evidence of widespread voting rights discrimination
as in the case of Blacks and persons of Spanish heritage -- the
Voting Rights Act itself would be open to challenge as being
unconstitutionally discriminatory for arbitrarily giving special
protection to some minority groups but not to others, especially
when general, individual protection is already provided for in
the Act.)
Other features of the Wiggins Bill should be noted. For
one, it is permanent legislation and would not expire in 1985.
Also, a state could become covered by the "special remedies"
provision as a result of one federal election, remove itself
from such coverage after the next (by turning out a large minority
vote), and then come under coverage again two years later. In
other words, once removed from coverage, a state must nonetheless
continue to refrain from discriminatory voting procedures.
Futhermore, the Wiggins Bill, as in H.R. 6219, provides for a
permanent, nationwide ban on literacy tests.

4

QUESTIONS AND ANSWERS
REGARDING THE VOTING RIGHTS ACT EXTENSION
1.
Isn't the Wiggins Bill just a desperate, last minute
attempt to "gut" the Voting Rights Act? Isn't the Edwards
Bill more progressive?
No, but that's an understandable initial reaction.
However, careful and objective analysis will reveal
the Wiggins Voting Rights Bill to be the more progressive.
It is permanent legislation, unlike the Edwards Bill
which offers minorities protection only until 1985.
It applies nationally, while the Edwards Bill, with
few exceptions, is tailored to cover the South.
Futhermore, it actually encourages covered states
to take positive steps to increase minority voter
participation. And additionally, it precludes the
opportunity for a large White voter turnout offsetting a suspiciously low minority voter turnout.
2.
If the Voting Rights Act has been so successful,
make such a substantial change?

~hy

The Wiggins change is largely in the triggering
mechanism. At one time it was relevant to look to
election practices in 1964 and 1968, but no longer.
Such historical discriminatory practices are of little
relevance today, just as lack of such voting rights
discrimination ten years ago should not serve to
excuse such practices in the 1974 elections.
3.
The triggering mechanism isn't the only significant
part of the Edwards Bill. H.R. 6219 also contains provisions
permanently banning all literacy tests, or similar •tests
or devices", nationally; it allows an "aggrieved person" or
the Attorney General to bring suit in Federal Court to uphold
a specific individual's voting rights; it retains the very
effective "special remedies" provisions of the original 1965
Act; it puts the burden on a state which triggers coverage
to prove lack of significant discrimination; and it requires
the collecting of minority voting statistics for purposes
of detecting voting rights discrimination.
So does H.R. 6985, the Wiggins substitute.
4.
Under the Wiggins Bill, couldn't a covered jurisdiction
simply enact the necessary remedial legislation, sufficient
to turn out a high number of minority voters in one federal
election -- thereby removing itself from the Acts "special
fO
remedies" -- and then turn around and discriminate again?

'
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No, because special coverage could be
reimposed pursuant to sec. 3 in an action by either
the Attorney General or an aggrieved person. Also,
to the extent a voting change actually does result
in a low minority voter turnout, then the jurisdiction
will find itself covered once again by the Act's
"special remedies" provision.
5.
Isn't there already provision in the present law
(and in the Edwards extention) for removing a state from
under coverage of the Act when it proves that the low voter
turnout was not a result of discrimination?
Yes, but the decision in the recent
Virginia v. United States precludes that
provision from applying to states which
had separate schools for Blacks-- i.e.,
Southern states.

case of
"bail-out"
historically
the

6.
Isn't there incentive now for a covered state to change
its voting laws and procedures?
No, because those states -- the Southern
states -- are, by virtue of Virginia v. United
States, locked in, no matter what they do. The
W1gg1ns substitute would give them incentive to
conduct effective voter registration and "get-outthe-vote" drives among the minorities.
7.
Isn't the Edwards Bill better, because it covers more
minority groups?
No, because massive voting rights discrimination
has been proved to exist only against Blacks and
persons of Spanish heritage, so as to justify
their special recognition in the law. A law with
more expanded "special protection" might be ruled
unconstitutional for denying recognition to Jews,
German-Americans, Italian-Americans, etc. And
remember, any "aggrieved person" can himself bring
suit (or ask the Attorney General to do so) to
prevent voting rights discrimination.
8.
The Edwards Bill looks to illiteracy rates and
bi-lingual ballots. \~y doesn't the Wiggins Bill?
"' 0

The purpose of the Voting Rights Act is not
to cure illiteracy in this country~ rather, i~
should look to instances of unconstitutional

'

-
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denial of voting rights. A state should encourage
all its eligible citizens to vote, and the Wiggins
Bill gives states the incentive to take all such
necessary s~eps, including the use of bi-lingual
ballots where truly appropriate.
One problem of the Edwards Bill is that it
lumps together, as one "lan·guage minority" group
persons who speak many different languages and
dialects. For instance, it requires bi-lingual
ballots when 5 percent or more of a jurisdiction
is " Asian American" -- but that group will likely
include Japanese-Americans, Chinese-Americans,
Filipino-Americans, etc. In which language (and
indeed, which dialect) would the ballot and related
materials be printed? Also, regarding the
requirement of bi-lingual ballots for Alaskan
natives and American Indians, many languages are
here again involved-- most of which don't even
have any written form! That is why it is best
left to each jurisdiction to determine the most
effective means of encouraging minority voter
participation.
9.
Couldn't a minority group vote in excess of 50 percent
and still be experiencing voting rights discrimination?
Yes, but as under the current law too, such
"exotic" discrimination may be remedied by the
case-by-case approach of sec. 3. A presumption
of discrimination simply cannot be justified in
that instance in light of the past record concerning
voting rights.
10.
Under the Wiggins Bill, wouldn't presently covered
states be immediately "bailed out"?
No, they would still be covered, at least
through the 1976 Presidential election.

,

11.
Under the Wiggins Bill, what happens if the low
minority voter turnout is not due to discrimination? Is
the trigger still "pulled"?
Yes, but then the burden of proof is merely
shifted to the state (or political subdivision),
which may then go before the United States District
Court for the District of Columbia. There, if

/
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lack of significant discrimination can be shown
(with all interested parties being able to participate),
11
Special remedies .. coverage is not imposed.
12.
Doesn't the Wiggins Bill require the Bureau of the
Census to keep extensive minority voter participation statistics,
something it does not now do to a significant degree?
Yes, but so does section 403 of the Edwards Bill.
13.
If the Wiggins Bill, H.R. 6985, is so clearly superior,
why is there opposition to it?
Largely because of emotional ties to a triggering
mechanism which proved very effective in the past.
Such resistance to change is normal, and to be expected,
but should not prevent us from taking a dispassionate,
non-partisan look at the Bill, and judge it strictly
on its merits.
Furthennore, hearings were never heard on the
Wiggins proposal, as finally evolved, but that
was because the· Congressman did not serve on the
appropriate Subcommi t .tee, and had little time or
opportunity to fully develop ·his approach prior to
going before the Rules Committee. In any event, the
lateness of the presentation of his substitute
is sufficient reason to justify suspicion and
intense scrutiny -- but not for rejecting it out of
hand. As clearly superior legislation, it should
be passed.

'

/

Amendment in the Nature of a Substitute to H.R. 6219, as Renorted

Offered by Mr. Wiggins

In H.R. 6219 strike out all after the enacting
clause and insert in lieu thereof the following:
That this Act

m~y

be cited as "'!'he Voting Rights

Extension Act of 1975".
Sec. 2.

Section 4(a) oL the Voting Rip,hts Act of 1965

is amended by striking out "ten years'' each time it appears
and inserting in lieu thereof "eleven-year-and-180-day
Sec. 3.

period".

Effective February 6, 1977!

(a) Section 4 of the Voting Pights ft.ct is amended
to read as follows:
"sec. 4. (a) To assure that the right of citizens of
the United States to vote is not denied or

abrid~ed

on

account of race or color or national oriP.in, the renuire•

ments of section 5 shall

apply to any State with

respect to which the determinations have
been made under subsection (b) or in any
political subdivision with respect to which such

,

determinations have been made as a senarate unit, unless
the United States Itistrict Court for the nist-rict of Columbia in an action for a declaratory

judg~ent

State or subdivision against the United

brouP,ht hy such

~kates

hcs deter-

mined that no voting qualification, or prereouisi.te to
voting or standard, practice, or procedure with respect·
to voting is in effect

durin~

or orcceding the filinr. of

I

r

- 2 the action where such qualification.

nrcrequisite,~standard.

· practice, or procedure does have or i.s
purpose or the effect of denying or

like~y

abrid~in~

to have the
the right to

vote on account of r3ce or color or national origin:
vided, That for purposes of this

-

--~

~ection

Pro-

no State or poli-

tical subdivision shall be deterTiincd to have enga?ed in
the use of such qualification5,

~rereouisites,

standards,

practices, or procedures for the purpose or with the effect
'of denying or abridging_ the

rig~t

to vote on account of race or color

or national origin if (1) incidents of such use have been few in
number and have been promptly and effectively

corre~ted

by

State or local action, (2) the continuing effect of such
incidents has been eliminated, and (3) there is no reasonable
probability of their recurrence in the future.

"An action pursuant to this subsection shall be heard and deter-

..

mined by a court_of three judges in accordance with the provisions of
section 2284 of title 28 of the United States Code and, anv apueal shall
lie to the Supreme Court.

The Court shall retain jurisdiction of any

action pursuant to this subsection until determinations are made by the
Director of the Census pursuant to subsection (b) following the next
general federal election after the filing of the action and shall reopen the action upon motion of the Attorney General alleging that such
qualifications, prerequisites, standards, practices, or procedures have
been used for the purpose or with the effect of denvinl:!: or abridsdn2
the right to vote on account of race or color, or national origin,

'

-3"If the Attorney General determines that he has no reason
to believe that any such qualifications, prerequisites, standards,
practices, or procedures are in effect or are likely to be effective
with the purpose or with the effect of denying or abriding the right
to vote on account of race or color or national origin, he shall
consent to the entry of such judgment.
~tate

"(b) The provisions of subsection (a) shall apply :fn anv

or in any political subdivision of a state for which the Director
of the Census determines that racial or languap.e minority citizens
of voting age comprise more than 5 per centum of the voting age

POP-

ulation of such State or political subdivision and that less than 50
per centum of such racial or language minority citizens of voting
age voted in the most recent general federal election.

The nrovisions

of subsection (a) shall continue in effect until the Director of the
Census makes determinations pursuant to this subsection follmving the
next general federal election· after ,.,hich time such provisions shall
only apply based upon determinations pertaining to the most recent
general federal election at that time.

The Director of the Census

is directed to make determinations pursuant to this subsection to
the greatest degree possible within 60 days after a general federal

'

election is held.
"A determination or certification of the Attorney General
or of the Director of the Census under this section or under
section 6 or section 13 shall not he reviewable in any court
and shall be effective upon publication in the Federal

\o

~egister.

r-c---- .

- 4 "(c) As used in this Act, the
ele~tio~

phra~e rgeneral~federal

shall mean any general election held solely or

in part for the purpose of selectinp, or

electin~

any can-

didate for the office of President, Vice President, presidential elector, Member of the United--States

~enate,

of the United.States Pouse of Renresentatives,

'-1'emher

~elegate

from the District of Columbia, Guam, or the Virgin Jslands,
or Resident CoMmissioner _of the Common'''ealth of Puerto Rico.
"(d) As used in this section, the phrase 'racial or
language minority citizens' means citizens of the United
States who are Negroes or persons of Spanish heritage as those
·.terms are defined by the Bureau of the Census."

(b)

Section 5 of the

Votin~

Rights Act is amended to read

as follows:
"Sec. 5.

.

tJhenever a State or political subdivision with

• resp~ct to which the prohibitions set forth in

~~ction

4(a)

based upon determinations made under section 4(h) ar~ in
effect shall enact or seek to administer any votin~ qualification or prerequisite to voting; or standard, practice,

·•

or procedure t..rith respect to voting such C::tate or suhdivision
may institute an action in the United States District Court
for the District of Columbia for a declaratorv .1udgment that
such qualification, prerequiste, standard, practice, or procedure does not have the pur!"lose and will not have the effect

'

-5of

denyirt~

or

abrid~ing

the

ri~ht

to vote on account of race or

color or national origin, and unless and until the court enters such
judgment rto person shall be der:t.ied_the

ri~ht

failure to comply with such qualification,
standard, practice, or procedure:

to vote for

~rere9uislte,

Provided, That _sucl,

qualification, prerequisite, standard, practice, or procedure
may be enforced

~dthout

such proceeding if

th~

qualificat:f.on,

prerequisite, standard, practice, or procedure has reen submitted by the chief legal officer or other appronriate
official of such State or subdivi1>ion to the J..ttorney

~eneral

and the Attorney General has not interposed an obiection within
sixty days after such submission, or

u~on

good cause sholJn, to

facilitate an expedited approval ,.,!thin sixty

da~rs

after such

submission, the Attorney General has affirmatively indicated
that

~uch

objection will not be made.

indication by the Attorney

~eneral

Neither an affirmative

that no ob1ection will he

1nade, nor failure to obiect, nor a declaratory

1ud~ment

entered under thi1> section shall bar a subsequent action to
enjoin enforcement of sucry qualification, nrereouisite,
standard, practiceA or procedure.

"In the event the ftttorney

General affirmatively indicates that no objection will he
made within the sixty-day period followinP. receipt of such
a submission, the Attorney General mav reserve the r:bht to
reexamine the submission if additional information comes to
his attention during the remainder of the

s{xtv~day

neriod

'
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which l·.TOuld othenlise ref!uire obi ection in accordance ~<'ith
this section.

Any action under this

~ection shall he heard

and determined by a court of three judges in accordance
with the provisions of section 2284 of title 28 of the United
States Code and any appeal shall lie- t·o the Supreme Court. "

Sec. 4. ' Section 3 of the Voting Rights Act is
amended by-(1) striking ..out "fifteenth amendment" each
time it appears and inserting in lieu thereof
"fourteenth amendment or fifteenth amendment";
(2) striking out "race or color" each time
it appears and inserting in lieu thereo·f "race
or color or national origin";
(3) striking out "test or device'' each time it appears
and inserting in lieu thereof "voting qualification or orerequisite to voting, or standard, practice, or procedare
with respect to voting";

•

(4) striking C•ut "tests or devices" each time it aonears
and inserting in lieu thereof "such

votin~

qualification or

-

prerequisite to voting, or standard, practi.ce, or nrocedure,
with respect to votit:lg";

'

•

(5) striking out "except that neither'' and

insertin~

in lieu thereof "or upon good cause shown to facilitate an
expedited approval tJithin sixt'l davs after such submission,
the Attorney General has affirmatively indicated that such
objection will not be made.

Yeither an affirmative indication

- 7 by the Attorney r,eneral that no objection will be made,

·

nor'~;

{6) adding at the end thereof the followinf2::

"In the

event the Attorney General affirmatively indicates that no
- - .........
-objection "t-Till be made td thin the sixty-day period f o llo't-r:l n!!
;

receipt of such a submission, the Attorney General may reserve the right to

reexa~ine

the submission if additional

information comes to his attention

durin~

the remainder of

the sixty-day period Hhich t>ould othen1ise rettuire

oh~ection

in accordance with this section.";
{7) striking out ''deer:1 aopropriate" and insertin~ in

lieu thereof "deem appropriate, but in no event after determinations
are made by the Director of the Census pursuant to Section 4 (b)
following the next general federal election from the date of
~he

order,";
(~) strikim~

'
-j

out "deems necessary.'' and inserting in lieu

thereof "deems necessary, but in no event after determination!'!
.

are made by the Director of the Census pursuant to Section 4 (b)
following the next general federal election from the date of
the order.";
(9) striking out "different from that in force or effect

at the time the proceeding '1-'as commenced'', effective februarv
6, 1977; and

(10) striking out
tim(:s· it appears and

11

Attorney General" the first three

insertin~

in lieu thereof the fol-

lot·7ing "Attorney General or an aggrieved person".

'
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Sec. 5. ·· Section 201 (a) of the Voting Rights Act of. 19115
is amended by--

-

__...,...

(1) striking out "Prior to August 11, 1975, no'' and
inserting

"~:o"

in lieu thereof; and

(2) striking out "as to t.1hich the provisions of section
/

4(a) of this Act are n6t in effect by reason of determinations made under section 4(b) of this Act." and

insertin~

in lieu thereof a period.
Sec. 6.

Section 14 of the Voting Rights Act of 1965 is

amended by adding at the end thereof the fo11m.,ing nel-7 subsection:
"(c) In any action or proceeding to

enforc~

the

vot:f.n~

guarantees of the fourteenth or fifteenth amendment, the
court, in its discretion, may

allo;o~

the prevailing party,

other than the United States, a reasonable attorney's fee
•
as part of the costs~" •
•
Sec. 7.

Title II of the Voting Rights Act of

adding at the end thereof the

follo~:ing

196~

is amended bv

neH section:

'

"Sec. 207. (a) Congt"ess hereby directs the Director of the
Census forthuith to conduct a survey to com9ilc registration and
voting statistics:

(i) in every 5tate or political subdivision

a&tft!Et eu -::l:ids: tl a p11' ')Ltrhn% d aesth
ea.~g~laes~•,•,•·._fi._?j@'''E.....,._.?M'Wf~?~i£--

' ( l ur

11111 ' '

ilk '

for every general federal election

- 9 after

Jan~ary

1, 1971+; and (ii) in every State or

pol:f.t~cal

sub-

division for any election designated by the United ~tates Commission on Civil Rights.

Such surveys shall el:f.cit citizenship, the

race or color, and national origin, of each person of voting .age and
the.extent to which such persons are registered to vote and
have voted in the elections surveyed.
"(b) In any

surve~,

•
( a ) o f thi s sec ti on no
un de:_. su b sec t 1on

person shall be compelled to disclose his political party affiliation, or hm.r he voted (or the reasons therefor), nor shall any
penalty be imposed for his failure or refusal to make such disclosures.

Every person interrogated orally, by written survev

or questionnaire, or by any other means tJith respect to such information shall be fully advised of his right to fail or refuse
to furnish such information except 't-lith regard to information
required by subsection (a), with regard to 'tvhich every such person shalr be informed that such information is required ~olely

•
to enforce
nondiscrimination in voting.
"(c) The Director of the Census shall, at the earliest
.

-

practicable time, report to the Congress the results of every
survey conducted pursuant to the provisions of subsection (a)

'

of th:i.s section.
"(d) The provisions of section 9 and chapter 7 of title 13
of the United States Code shall aoply to any survey, collection.
or compilation of registration and voting statistics carried out
under subnection (a) of this section."

·-·
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- 10 Sec. 8_.

Section 11 (c) of the

Votin~

Rtg_hts Act of 1965

is amended by insert::!ng after ''Columbia," the follmdng t-'Ords:
"Guam, or the Virgin Islands,".
-

Sec. 9.

-~·....,.,-

Section 5 of the·V~ting Rights Act of 1965 is

amended-(1) by striking out "exceryt that neither'' and inserting
in lieu thereof the

-

follo~ring:

"or U?On good cause shmrn,

to facilitate an expedited approval t-dthin sixty days after
such submission, the Attorney r.eneral has affirmativelv indicated that such objection will not be made.

Feither an

affirmative indication by the Attorney General that no
objection Hill be made, nor"; and

(2) by inserting immediately after the words
"failure to object" a comma; and
(3) by inserting immediately before the final sentence
the·reof the follm.;ing: "In the event the Attorney r.eneral
•
affirmatively indicates that no objection tdll he made t-rithin
the sixty-day period follo~ing·receipt of a submission, the
Attorney General may reserve the right to reexamine the suh-

.

" information comes to his attention
mission if add~tional
during the remainder ~f the sixty-day neriod which t,•ould
otherwise require objection in accordance with this section.".
Sec. 10. Section 203 of the Voting Rights Act of 1965,
is amended by striking out "section 2282 of title 28'' and inserting "section 2284 of title 28" in lieu thereof.

'

~.....-

......

- 11 Sec. 11.

Title III of the Vot~ng Ri~hts Act of 19fi5 is

amended to read as folloPs:

"TITLE III--EIGHTEEN-YEAR-OLD VOTING AGE
"Enforcement of Twenty-Sixth Amendment
--· ... -~~

"Sec. 301. (a) (1) The Attorney General
st~tute,

1~

directed to in-

in the name of the United States, such acti_ons against

States or political subdivisions, including actions for injunctive
relief, as he may determine to be necessary to imnlement the
twenty-sixth article of amendment to the Constitution of the
United States.
"(2) The district courts of the Vnited States shall have
jurisdiction of proceedings instituted under this title, which
shall be heard and determined by a court of three judges in
accordance with section 2284 of title 28 of the United States
Code, and any appeal shall lie to the Suoreme Court.

It shall

be the tluty of the judges designated to hear the case to asRign
the case for hearing and determination thereof, and tc cause the
case to be in every way expedited.·
"(b) l\'hoever shall deny or attempt to deny any oerson of anv
right secured by the

twe~ty-sixth

article of amendment to the

Constitution of the United States shall be fined not more than
$5,000 or imprisoned not more than five years, or both.
"Definition
"Sec. 302.

As used in this title, the term 'State' includes

the Distric-t of Columbia."

'

..
- 12 Sec. 12.

Section 10 of the

Votin~

P."ights

Ac~

of 1%5

is amended-(!) by striking out suhsection (d):
(2) in subsection (b), by-inserting "and section 2
of the twenty-fourth a.":1enc!nent" immediately after ''fifteenth amendment"; and
(3) by striking_out "and" the first time i t appears
in subsection (b), and inserting in lieu thereof a comma.
Sec. 13.

Section 6 of the Voting Rights Act of 1965 is

amended by striking out "fifteenth

cr:n~ndment"

each time it

appears and inserting in lieu thereof "fourteenth or fifteenth
amendment".
Sec. 14.

Section 2, the second

para~raph

of section 4(a),

and sections 4(d), 5, 6, and 13 of the Voting P..iRhts Act of

1965 are each amended by inserting immediately
after•"on account of race or color" each time it
appears "or national origin".

,

