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H .... ~OSJIJIDU -~ FOR f'.._.,i1 '1 ~0.::1 

DOMESTIC COUNCIL 

SUBJltCl't Predator Control 

Yesterday I re·!llivod the recommend~ t...ionJJ· on pre4ator 
control eubllli tted by the Wool Growers. 'fh1r. JH1l!.Orand\nl 
represent. both my reeponae to tb~ ~ •. · 1 Or01\e:r:s • 
pres•ntation. end my views on th• J.asue di•cuase4 
with tho President. 

My underet&DEU.D9 1i¥ac that: the purpose of the meatin9 with 
tM Pres.ldl\tnt vlul to provide the repreaentat.1v~• of the 
Wool Grower• st J-\ their essociatea en opportunity to ( xpreau 
their v.t.•wa. CODsequently, X diJ not expraaa my ""'n vi<=~·- 'I 

nsithar did the others present who did aot aubaeribe to 
th~ Wool Growers• views. Th~e ere clearly ~ •ides to 
this isave, and Z believo it would be a serioua miatakE-
1 f a deci•ion for a change iA pr~sent policy ware to b
rGached ~hea only on& oide has been beard. 

O_pj)Q8it.ion to the use of poisoAa on public landiJ comes 
from a very broa4 cross aec:tion of the l.meric:m pttblie. 
It !a not. limito.! to ht' environmental qrovpa or eny other 
sinqle segment. Illustrative of this, ErA. inform . &· "· that. 
th4 weak that Administrator Train announce~ tho ex~ri
m~ntal program fo~ testing Sodiu Cyanid4 in the M-44 
11ec.haAism, thQ!y rec:ei ved sam4t 6, 000 t.eleqram• and 4, QOO 
lett.~tra. about ~ in prote•t of thtit action. 

C'OAso.queDt.ly, I would strOG91Y urge that before: there is 
an:r change in the Bxecutivo Order or eurrent ..poUey oa 
predator control poieons, the Preaideat should meet 11itll 



X'O£ r 'ta•"'nt. t.j v e 
v:u{!'• n t 
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f rJt. -':mp rt nt '"·~r .... of hia co 
1 h to u ~e , ny r 1 •xati n f tx Q 

OuiM •.. - n .. -• .:.. ttin the t;or. 1 Grot~;o 
..• n i tio t h i• :. cti{l<J "on beha.-lf of 
u· t o. l ~.. ol -o ) ~ Ara ... oci tion .. n':i h~ oth r 

r()·~. 1·._ ··e" et: la t ; k' eonforence.• 
t f &~ baen in corJtac:t vith Hr.. Robert 
r~p.~.ccont -:i l r. Int-ernational Association 

Co.t !1 ··.r I1tion c Lmi aionera at tl. meet
tll:l Pre id -nt. 'lis 1.-r. Jantzen has \fritt.en. 

the A• ociatio 1 i . r\.: paring i' e9par ... recommend~ tion. 
t least ,~n ~- e dreft f~· ilable to us, this reco:a-

. t.ion if~ quite different from that of the Wool GrO\Iern'. 

'11 .. · c thru t of 1 Wool Gr• · .r. reeo.mmendatione i• 
t.o r•seind th~ xi. ting Executive Order. That is the 
~~feet of t.b ir 0cro ~ve·l modifie:: executive order and it 

'i.~1."tld !l- h ~i1tely perceJ.. 1 d -: s aucb by the public. X 
v~ry rttrong.::~.y 1. ,~ [ galnat thi procedure for th& 

U""' r.oons • t.1i 1 I aa not co\'mll(ll-nting in detail 
Wool G . tors : mission inca 

r6lated to effectively reacinding 
I am zlao not going into detail on 
of tl. .'ro tor c.: -ntrbl program and 

a l).eper ent of the Interior 
1 briefing paper which ~ccom. 

leo b~v· · the Predator Control aectlon 
port. 

Th ~aair · on~ of a draatically declining ebeep 
194G, the industry has been in a 

de-li • The periods of greatest 
period of greatest. use o~ 

poi~•Oi.~; in pr. ~ cto. control. F-.:rther, tha deeli.ne ill th~ 
indust:t·y . . ·iH roughly ~quiV3lent both in thQ. 17 western 

bltet.. -:1-F"rc "'Oyot · are a problem and iA th' 31 other ,..,h ·<;1, 
raising r .... t to ~·h, ·~i-. they a.ro not. 'fhia situation eo.Dtinues. 
CUrr,~nt.l"" t:l'lo o\..""l lcwa s o live tock in the other 31 tjr. 

ctuslJ.y t g tl ,. grea~. than tboae in the 17 abst.ea which 

_ ..... 
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. ~~:.. used, ... ~ -1 

~~~ny co ot:: s on ~n 
i:U.r u. .1 b~~ s i""il cd on ~-- v .c "'uring ~A !G 

t c ?•:ic.. ·ior t.o .... iti·:> ~n ... In '"'iev o! the t s 
us·»a. t.hi# effort in i_.rob.•l;ly ~ovi~in :-.ore c uerall r 
t~eet:.i n to tl'.·n ,col g~.o J~r--, incc t'l.~ :no"'toxic ~Z•othad 
ero gQ .. ~'"'r · l.ll" -.u'O solective r t :\a coyo· c · which are 
t!aU• in:.! the < t:. 1 tro ._, ttmn tho bJ:~t:d c~le n 
of nx.ic-r.n ::!illc- t}:e poi . n h .• prcd~tion i• up in 

.as l· r: dG".m in o .. h rt·. 1 t·o,o.( the :L ~!orrc."1tion 
.,il;-Jble to ·.: (£1.; " ur;r· ·• 0'3 I# IWJ , tc.) there ie ~~ 

ub .. nti. tion th:lt ovenl ret,.atian haa eipi.fic~ntl 
incr · e . • air.c.o t e poi J!i 

:.~.ho \ d ... tic" 1, cl'J .. oe ref s-nc to th 
pet" £''"in £or pr\!···~tor co:~t.ro tr !"r t.zct. wil -

..,.. ""· ... Mr. ~.T;o: .. ntl.C! po at.etl out i th b t! ng 
'rq id$.ftt, pi.. ation ic not at. v:r jor vildlif-
~·h,:. . 'Udlife profession itaelf b-- c:ou.•e out 

atrongly in o. ponition to i ···:.., -' n p -::d, ~o c.ont.lXJ • 
At · ... G 1973 1 ortb l'\o,...,.ric, n a;>ildl'.fe d tkturt 1 .G"'our ···r 
Confere.nc<t,. i:he~ n~w North Aaericnt Wildlife · olicy 

r nEnltc :1. tl ,r.~;; \. t of · ·~·-· •s st· o. ~ 
ry dis · 1 .lJUi.a ; · grou of '·c:;:;- \" ldli .fc p o ee· .. iclL s, 

includinq r presentn: i )n fr m t 1J.G Internr tioniil. J :;so<. · . · 
Xn t~r.. of pt~isons fr-.:x: pt:Gu .. t:Jr conttol, .;1 ildlifc .· 
t· ted a .. .Poi oninq E hou.ld b out.lf' i. c! ... ce1)t for 

u( by ql.V!lifie4 ~sonnel. • 

CitaeA opPQ$1 tion to tb_c: u c ol. poi sou in pred" tor OJ.t"'l

trol is based on eevcral factors. one 1a tM ... Bbl-.orren 
o£ 'i.e t ia ~ rc inc! ~. the cruelty invol c: • Anotber 1 
th( potential d~9e to tiODUrqst .. d nni 1 .. 1s '(1ncludiDfJ 
bSrd ) ;- .d t:.o the · a:-y"'i.c:B <. ~~ • ho e. J\ .r.urtJ cr facto. 
iny; V:;:, th prodi!~: · x t.hemsel· ·· ·• Cit.izcn-a pl<::. -·c a i ~ .. ·l 
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nnci~l Vclue on pred-.tora n~d res$nt their destruction .. 
~iveatock grazing on public lands i seen by much of the 
public ·'l.o one privileged uce of each lands. There 1.& 
growing oppositi n when this. use _further impacts other 
public uzo ~:ult" enjoyment of thos9 lands, particularly 
through the use of poisons for predator control with :ts 

· real or believed lopr ct on ':h predators. other wildli:Ca, 
and ecosygt:cm of thG public lands • 

.. 
Tbose of the public who are better acquainted with the 
situation realize that predators are not what is caus~.ng 
the declins of the sheep industry • and that in ll\OSt cases 
poisorw are of questionable benefit at best. This com
bination of considerations of morality with other factor 
creates strong opposition to poisons from a very broad 
spectrum of the na Uon • s public .. 

Given these factors,. racoqnizing that predation is not 
the basic probll:;lru of the sheep industry,. e.nd that poisons, 
fW'en with unlimited use,. have never solved the industry's 
problems~ it is clear to n=.: that rescinain<J the Bxecutiv · 
Oxder would be a b"'ng-ly counterproduc:ti ve. 

Another option would be to suspend or ameoo the Executi'\~c 
Order to allow use of the M-44 under eertain circumstaneee. 
l would edvise ~gainvt this proeedurc also. 

The M.-44 is c:urr~ntly in wide usa under the EPA elq)Gri
mental program and under the USD:t emergency uses. T~ 

Wool Grower have repeatedly emphasized that the M-44 is 
not effactive. t·;e know that the H-44 certainly has limi
tat:ions on ita effectiveness, and alone- is not the answer. 
eouequenUy.. amendinq the Order to allow the M-44 wUl 
at most. buy a few months time. zt will appear to be a 
step in the direction of helping the WOol GrOt-tern, but 
will create real problema with the rest of the .public: .. 
Tho WOOl Growers iD short order will come ~ck saying tb3t. 
the M-44 does not work and that we must 90 to lOSO or other 
poisons. Having aet the prQcedent of allowing poisons on 
public lands. it wlll then be politically vast.ly more 
difficult to hold the line. 'l'herefore,. there is litt 



Ut ' _,. 

·-S-

... ndi g 

rl to b '~ t. Xn ju· -
n:obl in t lo g r r. (lon:.> 

after ~h ... taver actJ.o.n 

time . t: i: . furth r - ~r to i -
en n .. e i. .. cant pl ted. I£ con rol of poi"· n 

j,ft d cntJ.xoly to ..... rl ( '0\lO} ar.. ~n l,.,_, ·nt. or recision of 
E):ccutivc Or - ) , the <':d- • nistrati r · rc wi11 

requir~ I!ian months. If thi procedure invol•-1e ~ &n c~vi-
x-o·. ntal i r:.act irta nt. en· pubUc ·rings, the time 
would l axtersded. ibly late into 1976. Such delays 

ld. only create furUl r frustrat..iOD on the l:'t of the 
o-:ll Grotn~r • whil· doiA9 nothing to moUfy the rest ot. 

the public. 

tty advic • then, is a (1} leave the Executive Ord r iD 
pl ,.. r (2) ·_ th .t the e r.soney provisions of tho 
.. · cutive . d r o _.r to t ootblyJ (3) ec:e«lerate research 
n tb .. toxic collar d on other ' thoda of predator eon

troll •~ (4) identify the real faetor• affecting the 
aheep iDdust:zy and- d t:ermine Foderr.l policy aecord.tngly. 

X will be pleased to emplify these ~nta or provide 
' ny dditi n 1 infomation. 

Ruaaell • P~terCJOD 
Chai..r~M!D 

. 
beet Peterson ( 2). Jallinek. Widman, Talbot 

Central' Fila - Reading File 
LMTalbottjp 5-15-75 

~ . 

, . 



TO 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

May 16. 1972, .. 

JIM CAVANAU:J 

NORM ROSS r 
Per our discussion. 

I don't feel that I need to 
discuss this with Cannon unless 
he wants to. 
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THE WHITE HOUSE 

WASHINGTON 

May 16, 1975 

MEMORANDUM FOR: JIM CANNON.J 

NORM ROSS I FROM: 

SUBJECT: Coyote Problem 

As a follow-up to the April 29, meeting with the 
President on the subject of coyote predation, the 
National Wool Growers Association has forwarded 
recommendations to you directed towards a solution 
of the problem. The recommendations included: 

A proposed amended Executive Order 

A suggested Presidential Message to accompany 
issuance of an amended Executive Order 

Suggested additional directives of the 
President needed to effect a solution to 
the predator problem 

Essentially, the proposed Executive Order rescinds 
Executive Order 11643 by eliminating its restrictions 
on toxicant use. The proposed Executive Order would 
limit the use of chemical toxicants to those permitted 
by the Federal Insecticide, Fungicide and Rodenticide 
Act. The proposal would put the solution to the problem 
clear in the hands of Russ Train. 

The Wool Growers recommendations were staffed to EPA, 
Agriculture, Interior and CEQ for their review and 
comment. 

EPA 

Opposes the proposed modification in the Executive 
Order. Actions to register toxicants causing 
secondary poisoning effects are unlikely to be 
forthcoming in less than two years, if at all. 



CEQ 
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Proposal would greatly alienate the 
environmental community without really 
helping the livestock industry 

Train feels the Administration should: 

Reintroduce Animal Damage Control legislation 
which provides funding for alternatives to 
toxicants and research 

Give high priority in EPA to review data 
on cyanide 

Develop controls on cyanide use 

Begin to prepare an EIS for operational use 
of cyanide devices should they be found 
registerable 

Urge Interior to proceed with rapid develop
ment of new alternatives for predator controls 

Strongly urge that before there is any change 
in the current policy, the President should 
meet with representatives of the other side of 
the controversy 

A change in the Executive Order would create a 
worse problem in the long run 

Russ Peterson recommends that the Administration: 

Leave the Executive Order in place 

Assure that the emergency provisions of the 
Executive Order operate smoothly 

Accelerate research on other methods of 
predator control 

Identify the real factors affecting the 
sheep industry and determine Federal policy 
accordingly 
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The Department of Interior also opposes any modificantion 
in the existing Executive Order for the same reasons 
as given above. Comments have not been received 
from the Department of Agriculture 

We have heard these arguments and have debated the 
issue long enough. Dick Dunham and I strongly recommend 
that you call Russ Train and tell him to proceed under 
his authority in the Federal Insecticide, Fungicide 
and Rodenticide Act to take those steps necessary 
which would permit the use of chemical toxicants for 
controlling predatory animals. 
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May 18,. 1975 

SU&lBC!& 

Aa a ~ol.J.ow-Qp to the A~Cil. 29, ... td.Dg with t:he 
Preaident on the Abject o~ coyot:e predation,. the 
Bat:iOD&l waol GJ:owera Aaaoci&tion baa foxvudecl 
x_..: elldat:iolta to yoq di%ectecl towuda a aolut.ion .. 
ot t:M pcob'--• 'fM zoecc eDClat.tou i.Doludeda 

BPA 

1.' • - ·~ · • • , 

.A pcopOae4·--e4 - ~ecGti11e OXder 
. -! .. - . - - -. . -~-

A aaggeated ft~UUUal Heaaaqe to acc:oapany 
u••ace of aA uaeDdec! Bzecai:ive Ordu 

. • ~ • :-\..i.to.,..-.-.r~ ............... : ~ -
a..~.:.:. l"· _. ..... -~,~~~ .. ~~~':!:,.. .. :_ ::<- --.. ~·j..4,'-.: .... -· ·-:.~· • 

8Dgg.aw:::a&:~uioaai' dihctivea of the 
P.l'eai&mt: needed to effect. a solution to: 

.. .. 

- Oppoaea t:he scopoaed modificatioD iD the Executive 
o:r:del:. Actiou to regia tar ~icanu cau.i.Dq 
seeondaxy poiaoni.Dg effec:ta are unlikely to be 
forthcaaing in leu than two years. if at all.. 

-:-· . ,. . 

.. 
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- Propoaal. woal.d qreatly alienate the 
eDYircm.ental aawunity w1t:boot really 
helpiDg tha liveatoclt iDduat.xy 

- Train feela the Adminiatratioa should t 

-- a.inUOduce ADi.Jaal Daaaqe COntrol-legislation 
which p~dea fun4ing for alternat:i.vaa to 
toxicant. and research 

Give big)l p:iori~y iD BPA to J:eView date 
oa cyanide 

DeYel.op eonUola OD eyaa£da U8e 

- Begin 'to prepare an BXS for operat.J.OD&l. uae 
of oyaaide devices ahould they be found 
regia~able 

- uqe IDt:arlor· to ~ocaed wi~ rapid devalop
mem: of .new alterDativea for predator controls 

- sucmgly azqe· tilat be4JI•e there u any c:haJ.19• 
in t:he cuzrent pol.ioy • t:he President should -ec with repx'esentativea of the other aide of 
~ contrcwuay 

A cbaDge in the Executive. Order would create a 
worsa I*Qblea ill the lcmg run 

_,.. 

. ·--~ 

-. , 

.. { ... -~. 

- ~· Pataraoa nccnnaanda that the Mminiat:rationa ··· 

Leave tile Executive Order in place 

Aae\Ue tilat the -.rqency provisions of the 
·Executive Order operate smoothly 

Acc:alerate research on other methods of 
p:reclatar conuol 

IdantUy the real fac:tors affactinq the 
shaep induatry and detezmine Pederal policy 
accordinCJly 
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--· 
'l'he Deputaell~ of IDtc'iOI: al.ao opposes any IIOClificantion 
iD the exiaUDg Bxecutive emu for the ._. reaaont~ 
aa 9iYeD abcwe. ~ alltll ha..,. not. beeD received 
frc. t:he DepU'tllea1:. ~ ~icDl.aure 

We b&'h heard t:he.. ~bl aDd haYa debated t:he 
baae loag eDOagb,. Dialt DQnM• and X at:zongly ~ecawaeDd 
t.ha~ :roa cau au.e '!raiD aD4 bll hila to pZ'004ted aDd• 
hia au.tbOZ'ity 1a tb8 :r.aaral. Xuecticide. PuDgicide 
aDd RodeaUoide ~ b taka tboae atepa Deeeaaary 
vbicll weald peai.lt. 'the u .. of chrlcal. tmdaazata ~= 
coat¥olliD9 pa-~ ul-la.-

NDOSS/ee 

! - &-

- . 

.· 
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Dear Jim: 

EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL ON ENVIRONMENTAL QUALITY 

722 JACKSON PLACE , N. W. 

WASHINGTON. D. C. 20006 

I 0 MAY 1975 

This is to follow up the meeting on predator control with 
the President. Since the purpose of the meeting was to 
give the Wool Growers an opportunity to express their 
views, those of us who held an opposite view remained 
silent. However, only one side of this highly charged 
question has been heard, and before any change in the 
status quo is made, it is essential that the other side 
be heard. If you think that the Wool Growers were angry, 
wait till you hear from the vastly larger cross section 
of our public if we start poisoning their wildlife on 
public lands. 

Wildlife has become a significant interest of the American 
public. The current popularity of TV wildlife shows is 
just one indication of that. Poisons in themselves are 
red flags. The threat of returning poisons to public 
lands unites a mass of the public that is vastly broader 
than the traditional environmental interests. 

The public is concerned with "non-target" as well as 
"target" animals and birds killed by poisons. There are 
no real compilations of unintentional losses, but in a 
study of one small area, the animals accidentally poisoned 
that were found included: 3 bobcats, 37 dogs, 1 house cat, 
2 badgers, 4 weasels, 8 eagles, 7 magpies, 4 hawks, and 
2 ground squirrels. I have attached a table of known 
11 target" animals that were killed during the decades prior 
to the ban on poisons: 23,803 bears, 477,194 bobcats, 
51,857 wolves, 7,264 mountain lions, and 2,823,146 coyotes. 
No wonder the public reaction is so great! 

The other key point, of course, is that the poison ban is 
nQt what is putting the sheep industry out of business. 
T~~ th stry has declined dramatically since the 1940's, 
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and the greatest periods of decline accompanied the periods 
of greatest use of poisons. The decline is about the same 
in the 17 states with a coyote problem as in the 31 non
coyote states, and total losses of sheep are greater per
centagewise in the non-coyote states. Predation and the 
poison ban is a convenient target for the Wool Growers 
frustration, but it is not the central problem. 

Accordingly, my recommendation is to retain the Executive 
Order as it is, but to take some appropriate measures. 
There are further details in my memo to Norm Ross on this, 
which is attached. 

Mr. James M. Cannon 
Assistant to the President 

for Domestic Affairs 
White House 
washington, D. c. 20500 

Enclosures 

Sincerely, 

(J 
I ~.J..a-

Russell w. Peterson 
Chairman 



. . 
THE WHITE HOUSE 

WASHIN.TON 

May 21. 1975 

TO JIM CANNON 

FROM: NORM ROSS 

As per your request. 



lOWARD :... ~t:CAOE 
LAW 0 FrrCES ~- "'";:,y .... WOFiTH"t 

nJLLEi=t l-40LL0WAY 
An·p""'J.R F!!.Tf.~. J1:t, 
Hi::Nfn• F.O!.t4ER ,_.cPH~E 
GLEN .... L. iPCMEtf~ .JR 
WM. H. BRAOF'OR!O~U'R. 
.JOHN '#1. PEITtT 

HAMEL, PARK, Me CABE & SAUNDERS 
. 1776 f" STF>EI::T, N. W. 

JOHN P. 6A.t.Ol'\SON • .JR. 
A~THtJQ l.E:e QUINN 
STUA;:.fT C. WHITE. 
JOHN C-.. DEGOOY~R 
BERNARD T. RENZY 
JE.RO"f~ P. WEISS • 
~fARK. SUI...LIVAN IU 

/lNT~O""'Y .J. THOMPSON 
,..tOH"'f H. SPELLMAN 

WASHINGTON, D. C. 20006 

A. f"AXON HE:NOERS.ON.JR . 
._.ICH4E.L C. DURNEY 
CHARLES H. E>rtUCE 
STEYEH T. HAMC)L.JN 
l.OUISE. A.SU!'iOER'-""10 

l.A ..... SE"RT H. HILLER 
ARTHliR L.OUtNN 
CHAriLES W. NYQUIST 

COUNSEL 

*NOT ADMITTEO IN D. C. 

Mr. James Cannon 

TELEPHONE (zoz) 7ss·IZ34 

CABLE ADORES!> HAMEL 

TELEX: 440374 TALY-UI 

Assistant to the President for 
Domestic Affairs 

The White House 
Washington, D.C. 20500 

Dear Hr. 9annon: 

May 9, 1975 

CHARLES D. HAM!:L (1881•19" 
BEN.J. H. SAUNOERS (1694-ld 

IN CHICAGO, ILUNOIS 6050:: 

HAMEL, PARK i. SAUNDERS 
Ill Wf.ST MON!!tO!!: STR~£T 

TI!:LEPHO>t~ (3•Z) ~a •30Z7 

JOHN EHRIETTO (R~SID£NT PAAll 

It \'las a great pleasure meeting you at the conference 
\•Tith. the President on the afternoon of April 29th, during 't·Thich 
the subject of coyote predation \vas discussed. l•1e appreciate 
your interest in this critical matter and look fonvard to working 
with you tm-1ards a successful solution. 

As you will recall, as the meeting concluded, the 
President requested recorr~endations be made to you and Secretary 
Butz with respect to Executive Order 11643. We are pleased to 
do this on behalf of the National Nool Growers Association and 
the other organizations represented at last week's conference. 
Identical recommendations have been made to Secretary Butz, and 
he has indicated he will coordinate 'tvi th you at a later date. 

It is my understanding that t-1r. Norman Ross of your 
s·taff will initially revie'i.v these naterials,. but we trust you 
will subsequently give T.hem your personal attention. 

Looking fon-1ard to hearing. from you, and with warm 
regards, I am, 

Yours sincerely, 

Arthur Lee Quinn 

ALQ:mf 

Enclosures 

........ ~' 

,f ~-- .. \: ~ 
I··:·· 
'.-.. • 
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(l) 

(2) 

(3) 

(4) 

(5) 

Enclosures 

A final draft of the Proposed Form of Amended Executive 
Order. 

A suggested Presidential Message to accompany issuance 
of an amended Executive Order. 

An explanation of Modifications in Executive Order 11643. 

A Statement of Purpose and Intent pertaining to the 
proposed changes in Executive Order 11643. 

Suggested Additional Directives of the President needed 
to effect a solution to the predator crisis.· 
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Proposed Modified Executive Order 

EXECUTIVE ORDERS 

No. ---
Date and Citation 

ENVIRON~lliNTAL SAFEGUARDS ON ACTIVITIES FOR k~IMAL 
DAl-\AGE COl~TROL 

By virtue of ~~e authority vested in me as President of 

the United States, and in furtherance of the purposes and 

policies of the Act of March 2, 1931 (46 Stat. 1468; 7 

U.S.C. 426- 426(b)); the National Environmental Policy 

Act of 1969 (42 u.s.c. 4321 et seq.); the Endangered 

Species Conservation Act of 1969. (16 u.s.c. 668aa); and the 

Federal Insecticide, Fungicide and Rodenticide Act, as 

amended (7 u.S.c. 136 et seq.), it is ordered as follm-1s: 
I 

Section 1. Policy. It is the policy of the Federal 

Government (1) to limit and insure the proper use of chemical 

toxicants for the purpose of controlling predatory ma~~als, 

rodents or birds by permitting only those toxicants approved 

under provisions of the Federa~ Insecticide, Fungicide and 

Rodenticide Act, as amended, to be used in any Federal 
. 

Program; (2) that chemical toxicants be used only when and 

where other methods of control are inadequate and/or 

ineffective; (3) that \'Then chemical toxicants are used on 

Federal l .ands, the provisions of the Federal Insecticide, 

Enclosure No. 
... 



EXECUTIVE ORDERS 

Fungicide and Rodenticide Act nohvi thstanding, only agents 

or employees of the Federal or State Governments shall be 

permitted to apply such toxicants. All such animal or bird 

damage control programs shall be conducted in a manner \vhich 

contributes to the maintenance of environmental quality, and 

to the conservation and protection, to the greatest degree 

possible, of the nation's wildlife resources, including 

predatory animals. 

Sec. 2. Definitions. As used in this order the term: 

(a) "Federal lands" means all real property mvned by or 

leased to the Federal Government, excluding lands 

administered by the Secretary of th0 Interior pursuant to his 
I 

trust respon~ibilities for Indian affairs. 

(b) "Agencies" means the departments, agencies· and 

establishments of the executive branch of the 7edercl 

Government. 

(c) "Chemical toxicant" means any chemical substance used 

for killing predatory mammals, rodents or birds. 

(d) "Predatory mammal or bird" means any animal or bird 

which habitually prAys upon other animals or birds. 

(e) "Rodent 11 means any animal in the orders rodentia 

or lagomorpha. 



EXECUTIVE ORDERS 

Sec. 3. Restrictions on Use of Chemical Toxicants. 

Heads of agencies shall take such action as is necessary, 

in any Federal program of mammal, rodent or bird aamage 

control under their jurisdiction to: 

{a) Insure that only those chemical toxicants approved 

by the Administrator·of the Environmental Protection Agency 

under the provisions of the Federal Insecticide, Fungicide 

and Rodenticide Act, be used in such programs; 

{b) Limit the use of chemical toxicants ·to those 

circumstances Hhere other methods of control are determined 

LO be inadequate or ineffective; and 

{c) Permit only agents or employees of the Fe-deral or 

State Governments to use approved chemical toxicants on 

Federal lands. 

Sec. 4. Rules for Itnpleme;ntation of Order. Heads of 

agencies shall issue such rules or regulations as may be 

necessary and appropriate to carry out the provisions and 

policy of this. order. 

THE WHITE HOUSE 

Date ------

GERALD FORD 



Sugqested Presidential Hessage to 1\ccompany Issuance 
of Amended Executive Order 

On February 8, 1972, President Nixon promulgated 

Executive Order 11643, entitled "Environmental Sqfeguards on 

Activities for.Animal Damage Control on Federal Lands." 

Without altering its basic purpose I have today amended this 

order for the following reasons: 

(1) Subsequent to Executive Order 11643, the 

Federal Environmental Pesticide Control Act 

(FEPCA} was enacted to amend the Federal 

Insecticide, Fungicide and Rodenticide Act 

:(FIFRA) . This legislation nov1 provides the 

Environmental Protection Agency_with ample 

authority to prevent the misuse of all harmful 

chemicals, authority it did not have when 

Order 11643 was issued. 

(2) The Federal Government experience in animal 

damage control, of the past three years, has 

shmm th ::tt in many situations mechanical methods 

of control are effective in protecting wildlife, 

domestic livestock and poultry from i.·lild animal 

predation. But it has also sho\·m that under 

numerous circumstances and conditions mechanical 

means are ineffective. 

Enclosure No. 2 



(3) As a result of unmanageable predation in various 

varts of the country losses of livestock, 

poultry ~nd ce~tain species of wildlife have been 

excessive, causing severe economic hardship and 

depletion of valuable resources . 

. The revised Order reoefines Federal Government policy 

in accordance with the amenued FIFPA but further limits the use 

of chemical toxicants for p~edator control in Federal programs 

to only those .approved by the Administrator of the Environmental 

Protection A9ency. Furthe~, chemical toxicants are to be used 

only when it has been determined·that non-toxic methods are 

inadequate or ineffective and when used on Federal lands they 

are to be appl}ed only by agents or employees of the Federal 

or Stnte Governments. 

It is in the best interests of our nation to manage 

wildlife populations in an effort to maintain environmental 

quality as well as afford protection to domestic livestock and 

poultry. A balanced prog~am of ·anirnal damage control must be 
• 

undertaken to achieve these purposes and this could not be done 

under the restrictions imposed by Order 11643. 



Explanation of Hodifications in Executive Order 11643 

Title 

The new title should read "Environmental Safeguards on 

Activities for Animal Damage Control" (strike "on~Federal Landn). 

The scope of the modified order would be extended to include the 

use of toxicants on all lands, private as well as public, because 

FIFRA encompasses all classes of land. The additional provision 

of limiting pesticide use for animal damage control purposes to 

those cases where non-chemical techniques are "inadequate" covers 

private as '\vell as public lands. 

Legal Citations 

The follor,.Ting legal citations should be added: 

(a) The Act of Ivlarch 2, 1931 (46 Stat. 1468; 7 U.S.C. 
i 
:426 - 426 (b)). 

(b) The Federal Insecticide, Fungicide and Rodenticide 

Act, as amended (7 u.s.c. 136 et seq.). 

The addition of these two statutes is necessary because 

both provide fundamental responsibilities for animal damage centro: 

and toxicant use. 

Policy 

New·section 1 (1). Policy. The suggested changes are designed 

to achieve the basic objectives outlined in Enclosure No. 4, 

"Statement of Purpose and Intent." The existing language, 

except for the last sentence of the order, becomes unn;ecessary 

Enclosure No. 3:· 
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or contradictory to the intention of focusing on FIFRA. The 

amended order would be extended to include "rodents." 

Ne\v Section 1 (2) is intended to limit the use of toxicants 

for animal damage control beyond provisions of FIFRA but not 

so tightly that administrators are unable to strike reasonable 

balances between non-chemical and chemical control methods, 

including considerations of available funds and costs of 

alternate methods of control, as 'tvell as adoption of newly 

developed methods of chemical control which may prove more 

desirable th~n mechanical measures. 

Nmv Section 1 (3) is intended to preclude any private applicator 

of any class under provisions of FIFRA from applying toxicants 

for purposes of animal damage control on Federal lands, uriless 

such applicators are acting in their capacity as agents for 

Federal or State Governments. 

Definitions 

New Section 2 (a) "Federal lands" remains the same, with the 

exception of eliminating sub-section 

(2) "real P!Operty located in met:topoli tan 

-.1reas." 

(b) "Agencies" remains same as in old order. 

(c} "Chemical toxicant" as redefined herein is 

intended to exempt such products as 

tranquilizers, repellents or attractants 

from restrictions contained in Section 1 
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(d) "Predatory manunal or bird!' remains the 

same. 

A definition of "rodent" has been added. 

(e) "Secondary poisoning effect" - This 

definition should be removed in its entirety. 

It becomes irrelevant since such distinctions 

are now to be made in accordance with FIFRA. 

(f) "Field use" becomes irrelevant and should be 

eliminated. 

Restrictions on Use of Chemical Toxicants 

The existing Section 3 becomes unnecessary in its 
i 

entirety because of the subsequently enacted provisions of 
\ 

FIFRA ~:hich provide means of restricting pesticide applications. 

Hmvever, the amended order should provide that agency heads use 

toxicants in accordance \vi th the stated policy of section 1, 

that is, only those approved by EPA, only where non-toxic 

methods will not achieve the desired results and only by 

government employees on Federal lands. 

Rules for Implementation of Order 

Section 4 should remain as is. 



Statement of Purpose and Intent 

The propos~d revisions in Executive Order 11643 are 

designed to limit and insure proper and responsible use of 

chemical toxicants for animal damage control through fundamental 

reliance upon the Federal Insecticide, Fungicide and Rodenticide 

Act (FIFRA) , as amended by the Federal Environmental Pesticide 

Control Act (FEPCA). FEPCA was enacted subsequent to the 

Executive Order and the amended FIFRA is the basic statute 

designed-to prevent environmental abuse by misapplication of 

pesticides. It should, therefore, be the guiding legislation 

for toxicant use in animal damage control. 

It should be noted that over 50,000 chemicals are 

registered under FIFR~, but, to our knowledge, the only ones 

singled out for prohibition by an Executive Order are the 

several formerly used in predator control. It should be 

further noted that these same chemicals are still registered 

under FIFRA for use in controlling rodents in urban areas. 

The Department of Interior experience of the past 

three years has shown that the use of toxicants can be reduced 

from former levels and they need be applied only. in a limited 

number of situations. This same experience has clearly proven 

that toxicants are essential under certain circumstances and 

are a necessary method for any balanced control program. 

Enclosure No. 4 
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In addition to provisions of FIFRA, it is intended 

there be two other restrictions on use of toxicants for these 

purposes. They are: 

(1) That toxicant~ not be used if non-chemical 

methods are adequate to protect domestic 

animals and wildlife resources from predation. 

In determining ''adequacy" cost dimensions as 

\-!ell as effectiveness of control techniques 

in reducing animal damage should be important 

factors. For example, use of shot-gunning by 

helicopters in areas far removed from airports 

may financially preclude that technique as a 

justified alternative to toxicant use. It is 

also important to recognize that future research 

may produce entirely ne~v toxicants and/or 

delivery methods \vhich are environmentally more 

desirable than non-chemical alternatives. On 

the other hand, it is imperative the term 

"inadequate" not be come a loophole for escaping 

environmental considerations or for not providing 

satisfactory protection for domestic livestock, 

poultry or Hildlife resources. 
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(2) On Federal lands only Federal or State employees 

or their properly designated agents should apply 

pesticides for animal damage control. This would 

preclude application on Federal lands by 

individuals, who otherwise may qualify under 

provisions of FIFRA, unless those p~rsons are 

serving as agents for Federal or State Governments 

It is intended that the modified order continue to have 

as a basic purpose the objective of conserving wildlife resources 

and environmental quality, as did order 11643. 



(1) 

(2) 

Suggested Additional Directives of the President 
Hecessary to Solve the Predator Crisis 

The Secretary of Interior should be instructed to 

irnmediately apply to EPA for experimen-fal use 

permits for chemicals which are likely to be useful 

as candidate materials for animal damage control 

programs under provisions of FIFRA. This will 

expedite the development of factual information 

necessary to classify and register such pesticides 

for use under appropriate provisions of FIFRA. 

Current policy under Executive Order 11643 has 

precluded all Federal research involving pesticides 

for animal damage control programs except sodium 

cyanide. 

We believe the history of unreasonable delay by EPA 

in processing and responding to requests from the 

various States under provisions of FIFRA indicates 

a conscious effort to frustrate implementation of 

the FIFR~ Act. The President should also direct the 

Administrator of EPA to give priority to expediting 

the regulatory procedures under FIFRA, especially 

the processing of experimental permits, and perhaps 

a definite target date for a full implementation of 

the Act. 

Enclosure No. 5 
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THE WHITE HOUSE 

WASHINGTON 

Mal( 21 1975, 

TO JIM CANNON 

FROM: NORM ROSS 

Per your request. 

Attached are the 
recommendations from 
Ag., EPA, CEQ and Interior 
regarding predator control. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

SUBJECT: Proposal to Amend Executive Order 11643 DATE: 

FRo"' Russell E. Train, Administr;;;(!Jw..-tl{n ~ 
TO: Normal E. Ross, Domestic Council 

The \<lhi te House 

;; 
MAY 14197% 

Thank you for providing me with a copy of the Wool Growers' 
proposal to amend Executive Order 11643. I appreciate the oppor
tunity to comment on this important matter. 

The White House meeting on March 29 was for the purpose of 
allowing members of the lfvestock industry to present their views 
to the President. Consequently, other parties in attendance, includ
ing me, did not present their views in any depth. I am therefore 
directing my response to Mr. Cannon and expressing my views on the 
predator issue in general, as well as specifics on the Wool Grower's 
proposal. A copy of my letter to Mr. Cannon is enclosed for your 
information, which I believe fully states my reaction to the proposed 
modifications. 

Please let me know if we can offer any further information or 
assistance at this time. 

';.' 

EPA Form 1320·6 (Rev. 6-72) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY . . 
WASHINGTON, D.C. 20460 

THE ADMINISTRATOR 

~ 
.., J,~ 

Dear Mr. Cannon: 

I appreciate the opportunity to comment on the proposed modification 
of Executive Or9er 11643 submitted by counsel for the National Wool 
Growers Association. Because of the magnitude of this proposed action~ I 
would like to more tiroadly express this Agency's position on predator 
control in general, which of course has direct bearing on the Executive 
Order. Because of the short time frame necessary for our response, I 
will address the major issues \'lhich I feel should be brought to the 
President's attention. 

Let me begin by stating that in the opinion of this Agency~ the 
proposed modification would in effect nullify the intent and impact of 
the Executive Order. The Order as proposed would no longer be a tool 
of administrative policy; the changes.would in fact render it an empty 
shell of platitudes mouthing a respect for environmental integrity~ 
but in effect removing all operational guidance of substance currently 
contained in the Order. Nor do I feel that the proposed change is a 
reflection of the consensus of opinion stated in the April 29 meeting 
at the White Hou$e which I attended along with other Federal Agency 
representatives and the Wool Growers and the Cattleman's Association. 

In essence, the modified Order would permit the use of toxicants 
·where nonchemical control is "inadequate" or "ineffective 11

; while these 
terms are not explicitly defined, the Order makes clear that a cost 
evaluation is essential in determining "adequacy." Hhile use of chemicals 
is presumably to be the "second choice" in control efforts, it is clear 
that poisoning is often economically advantageous to many non-chemical 
controls, e.g., aerial surveillance and gunning. The cost approach 
to determining adequacy of non-chemical controls is not required to 
be balanced against other factors such as potential impact on non-target 
populations. Further, by removing the requirement for consultation 
among Agencies and thus fragmenting the decision of control among land
managing departments, a different interpretation of "inadequate" and 
"ineffective" can be expected. I believe interagency consultation to 
be a vital part of the curr·ent Order, and certainly necessary to a 
consolidated Federal animal control policy. 

'.~ 
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Most importantly; the use of toxicants under the proposed order 
would be contingent upon EPA registration or experimental permit under 
the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) as 
amended. It is thus imperative to understand this Agency's position 
regarding predator poisons. 

EPA has extensively researched the predator situation in the last 
several years. As you know, following the implementation of Executive 
Order 11643 in February 1972, this Aga~cy suspended and canceled the 
registrations of predator control products containing strychnine, sodium 
cyanide, and 1080 on the basis that these toxicants posed an "imminent 
hazard to the public welfare." In response to growing complaints of 
increased predator losses by the livestock industry subsequent to this 
action, the Agency launched an investigation into the current predator 
control situation. • 

We have learned, first of all, that the decline of the livestock 
industry, particularly the sheep segment, is due to far larger problems 
than predation. Economic stresses include such factors as increased 
labor costs (giving rise to less efficient range management), the increase 
in the synthetic·fiber industry, and the general supply/demand situation 
for meat. We have further learned that significant declines in the 
sheep industry in the East have occurred where coyotes are not a problem; 
that predator rates are up in some areas, down in others and on balance 
appear to remain unchanged since the toxicant ban. 

Furthermor~, the Cain Committee report (on which the Executive 
Order and our subsequent suspension/ cancellation are largely based) 
found non-target impacts resulting from secondary poisoning to be of 
significant magnitude. The FIFRA requires that registration be based 
upon data demonstrating a) that the product will be efficacious in 
its intended use and b) that it may be used without unreasonable adverse 
effects on the environment, which of course includes wildlife. The 
findings of Cain would thus be a major obstacle to registration of 
toxicants with secondary poisoning potential. · 

The most promising of the toxicants from a registration standpoint 
is sodium cyanide. As you are no doubt aware, the Agency has issued 
a total of nine experimental use permits for the testing of sodium 

c 

e 



~· . ~ . 

a. 

-3-

cyanide in the spring~loaded ejector mechanism (known as the M-44) 
in an effort to collect data which can support, or conversely refute, 
registration under FIFRA. Since sodium cyanide was never registered 
for use in the M-44 (it was formerly employed in the 11 getter"--an explo
sive device with a history of hazard to humans), we believe a proper 
opportunity should be allowed to gather appropriate data for registration 
purposes. He expect to be receiving final data results between June 
and November. · 

With respect to the other toxicants, the Agency has significant 
questions which stand in the way of their potential for reregistration 

· because of their exhibited toxic effects) Effects \·lhich caused initial 
cancellation to be taken. Agency policy specifies that reregistration 
of products which have been previously suspended and/or cancelled due 
to a finding of unreasonable adverse effect cannot be accomplished 
without full exploration of benefits and risks, and witnout opportunity 
for public hearing. Suspension/cancellation may not be reversed lightly 
nor without the same opportunity for full public participation as provided 
for in the initial cancellation procedings. Furthermore, such hearings 
demand the public•s time and resources and cannot be initiated on a 
whim but only after finding of substantial new evidence. On March 
18, 1975, after long deliberation about the equities involved in overturning 
a cancellation stemming from finding of unreasonable adverse effect, 
I promulgated regulations covering these types of cases.· A copy is 
enclosed for your information. · 

In the case of Compound 1080 or strychnine, it is clear that a 
showing of substantial new evidence followed by a formal administrative 
-hearing would be necessary prior to any reversal of the Agency's 1972 
Orders. Such hearings, based upon past experience, could take from 
several months to two years. 

Sodium cyanide, on the other hand, is in a different situation 
since, as I indicated earlier, a primary consideration in the cancel
lation appeared to be the explosive nature of the device in which it 
was employed. Since EPA does not register devices, it can be argued 
that sodium cyanide in a different device may be registered without 
such a hearing upon proper showing of safety and efficacy; or in the 
event of a hearing it is unlikely to be so protracted as in the case 
of other toxicants. I have directed mY Office of General Counsel to 
advise me as to the procedural aspects in this complicated case. Also 

c 
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I might mention that potassium cyanide for use in the M-44 has never 
been Federally registered and is thus not affected by the March 18 
regulations. · · 

As for a potential time frame for registering sodium cyanide, 
\'Je are obliged, of course, to await the outcome of the experimental 
programs. To respond prior to the collection of adequate data could 
on1y lead to the assumption by the ~fool Growers that the programs were 
meaningless stalling devices, and to the charge by environmentalists 
that we are not properly administering FIFRA. Thus, no action can 
reasonably be expected until fall 1975, assuming that adequate data· 
will be available by that time. Further, the Department of the Interior 
advises that in any case, that Agency must prepare an environmental 
impact statement prior to operational use of any toxicant in its pro-

. grams, and fall would be consistent with USDI's timing needs as well. 

To ·attempt to circumvent proper procedures as outlined can lead 
only to greater delays due to vigorous and difficult-tn-defend court 
suits to prevent the use of toxicants. 

Another major point to which I have alluded heretofore is the 
reaction of the environmental organizations to any modifications in 
the Executive Order. The President'has been exposed to the Wool Grower's 
and Cattlemen's thoughts on the issue. I do not know, however, if ~ 
he realizes the tremendous interest in predator control by wildlife 
organizations and the public at large. Speaking from my own personal 
experience, the week that we announced the initiation of the experimental 
sodium cyanide programs, I received approximately 10,000 telegrams 
in strong opposition to my action. The hundreds of letters which fDllowed 
were at least 99% in opposition to any use of predator toxicants. A 
recent book has come to my attention which praises the coyote as "God's 
dog." Walt Disnay'films have generated much interest in and affection 
for the coyote. The animal, in fact, to many symbolizes the free and 
vanishing wildlife in this country. Reaction to use of toxicants on 
public land has been particularly strong; many have voiced an objection 
to use of toxicants on "my land 11 to deter "my coyotes" to protect the 
11self serving .. interests of the sheep industry. I therefore strongly 
suggest that the President solicit the ·input of the major environmental 
organizations, ~.g., the National Wildlife Federation, the Humane Society, 
Environmental Defense Fund, Friends of the Earth, Fund for the Animals, 
Sierra Club, Natural Resources Defense Fund, etc., before proceeding 
with any changes in the Order. · 

' d '· 
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EPA cer·tainly ~oes not intend to prevent the livestock industry 
from protecting its livelihood. It is concerned about the methods 
used. Proper animal management, denning, trapping, shooting and other 
alternatives are available and do not result in unacceptable environmental 
effects; the spring loaded cyanide device as well may be acceptable 
if it proves efficacious in current experiments. However, toxicants 
with high potential for inflicting direct and secondary poisoning on 
non-target species should not be allowed on either public or private 
lands. 

The Administration has in the past two years proposed legislation 
to more effectively assist the livestock industry in controlling predator 
damage. This legislation, the Animal Damage Control Act, would have 
provided funds to the States and increased research into predator control 
techniques. EPA supported the bill, which unfortunately was not reported 
out of Committee. .-

In summation, then, EPA opposes the proposed modification in the 
Executive Order. Actions to register toxicants causing secondary poisoning 
effects are unlikely'to be forthcoming in less than two years, if at 
all. The only feasible relief at tf:lis time lies with cyanide (sodium 
or potassium} for use in the N-44, and even this \'Jill depend upon results 
of the current experimental program and cannot reasonably be accomplished ~ 
before fall 1975 and perhaps even not before early 1976. Alternative 
example scenarios are attached to illustrate typical situations which 
may arise. 

On balance, it appears that the Wool Growers• proposal will greatly 
alienate the environmental community without really helping the livestock 
industry. 

I believe we must develop a policy which will be in keeping with 
the realities of probable accomplishments in assisting the livestock 
industry without abandoning a sound environmental and public land policy. 
by the Administration. Namely, the Administration should~ 

1. Reintroduce Animal Damage Control legislation which pro
vides for adequate operational funding of alternatives to toxicants, 
mandates and funds a strong research effort and streamlines program 
management with the States. The Wool Growers', Cattlemen and other 
livestock interests should be urged to get behind the passage of 
such legislation. 

c 
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2. Give high priority in EPA to review of data on cyanide as 
quickly as it is received to determine whether registration can be 
justified. · · 

' 

3. Develop controls on cyanide use, to be ready if the data can 
support registration. These can be developed, implemented, and enforced 
without special changes in the Executive Order through labeling. EPAJ USPI 
a~d USDA should approach this jointly. . 

4. Begin to prepare an EIS for operational use of cyanide devices 
should they be found registerable, or approvable for emergency use 
under the FIFRA (USDI). . 

5. Urge USDI to proceed with rapid development of new alternative!!,. 
chemical and non-chemical) for predator controls such as the promising 
toxic collar. The current E.O. should not be read as prohibiting such 
work. EPA will lend full support to USDI in clearing necessary 
experimenta 1 use permits. · 

I -urge, therefore, that you recommend the President reject the 
Wool Growers' proposal, and at the very most look to the action I have 
suggested here. ·. 

Again, I appreciate the opportunity to comment on this matter, ~ 
and ask that you keep me personally apprised of needs for further infor
mation or actions being considered on this very important and critical 
area. 

Mr. James Cannon 
Assistant to the President for 

Domestic Affairs 
The White House 
Washington, D.,C. 20500 

Enclosures 
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Prepare EIS* 

Suspend E.O. 

Suit on Action without Els, filed 

Suit on Action without EIS, cancelled 

EPA receives last EUP data 

Completes review 

Determines hearing needed: 

Start hearing 
End hearing 
Outcome of hearing 

Assume positive action, no hearing 

Suit against positive action, filed 
•. 

• FAST# 

None 

June 75 

July 75 

Dec. 75 

Nov 75 

Dec 75 

None 

Dec. 75 

January 75 

Dec. 75 

None 

None 

Nov 75 

Dec 75 

March 76 
June 76 

? 

None 

Suit against positive action, completed Mar. 76 

July 76 

Sept. 76 

Fall 76 Earliest use season 

Find ineffective 1 
i 

Seek other Toxicants 

Impact by Fall, 1976 

Spring 76 

Surrmer 76 

Summer 76 

Woolgrowers & 
cattlemen after 

1few toxicant, 
lmpact Negative 

Winter 76 

Winter 76 

Don't have any 
toxicant, Impact 
·Negative 

Environmentalists negative under eit~;~ 
option. 

*USDI believes EIS required for operational program. 
#This scenario assumes that the Administrative Procedures Act does not 
require an adjudicatory hearing (vs. DDT Louisiana Case). 
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RULES AND REGULATIONS 12261 

Title4o-Protection of Environment 
.CHAPTER I-ENVIRONMENTAL 

PROTECTION AGENCY 
(FRL 344-4) 

PART 16¢-RULES OF PRACTICE COVEl 
lNG HEARINGS, UNDER THE FEDEF 
INSECTICIDE, FUNGICIDE AND i•ODI 
TICIDE ACT, ARISING FROM REFUSJ 
TO REGISTER, CANCELLATIONS 
REGISTRATIONS, CHANGES OF CLA~ 
FICATIONS, SUSPENSIONS OF RE<: 
TRATIONS . AND OT:iER HEARIN 
CALLED PURSUANT TO SECTION 6 
THE A~T 

Subpart D-Rules of Practice for Appti 
tions Under Sections 3 and 18 To Mo< 
Previous Canct:llation or Suspens 
Orders 

On February IO, 1975. the Envi~!? 
mental Protection Agency < .. EPA"> ~ 
lished not.ice in the FEDERAL REGISTER ( 
F:"t 6229> of the filing of an applica.tl 

· under section 18 of the Federal Insec 
cide, Fungicide and Rodenticide Act, 
amended ("F'IPRA."). and regula tic 
thereunder, for the use of pesticides co 
tainir.J DDT <1,1.1-trichlorophenyl et 
ane> on cotton to control the tol>ac 
bud worm. EPA also published on Fe 
1-uary 10, 1975, notice in the FEl>£RAL RE 
ISTER (40 FR 6228) of informal pub 
hearings with respect to Louisiana's a 
plication to be held in Baton Rouge, Lc 
is''\na. on February 27-28, 1975 1\Ild 
Washington. D.C., on March 3-5. 1975 

·The ot~ective of EPA in holding thl 
informal hearings was to provide all J 
terested parties with an opportunity I 
formally to present their views and 
allow EPA to reach a determin:ltton 
soon as practicable. As th<se inforn 
hearings prog.essed it became npparc 
that the questions raised by the Loui 
ana. application directly relate t.o t 
prior cancellation determination of t 
Administrator \Vith respect to DDT. fc 
lowing extensive adjudicatory hearh~ 
and judicial re\1ew. After the inforrr 
hearings were announced. concern d 
veloped within EPA that because 
these prior admtnistrntive and judie' 
proceedings, informal hearings alo 
may not fully satisfy the· requiremer 
of the FIFRA. the Admlnistt-ative Pr 
cedures Act and due process. EPA h 
concluded that U1c law requires that. r 
Vised procedures be instituted for tJ 
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Loui<;lana. application and for similar 
cases in the future, in order to provide 
required notice and opportw1ity for 
formal }JUblic hearings to all affected 
parties. If the procedures were not re
vised and the ultimate determination 
were to grant the petition, court chal
lenges to the procedures would cause 
additional delays and may even result 
Jn reversal on procedural grounds. In 
such a situation, Louisiana would be 
denied the benefits of a favorable ruling 
for spring cotton planting because of 
procedural irrc;ulariti.es. The purpose of 
this notice is to set forth the required 
procedures and t.o explain reasons for 
requiring such procedures. With respect 
to the Louisiana applic:ttion this. notice 
also serves to confinn a tentative time 
schedule announced e.t the Washington, 
D.C. informal hearings on March 5, 1975, 
within which these prvcedures will 
operate. 
- Since the registration of DDT f r 
pests on cotton, Including the tobacco 
bud worm, constituted at least 75% of 
DDT usage subject to the cancellation 
order of the Administrator of June 14, 
1972 <37 FR. 13369) -and amounted to 10 
million pounds of DDT annually. the 
Louisiana appllution for use of 2.25 
m!~lion pounds In Lo!!isiana in 1975 
squarely presents the qu .. .:~tion of whether 
the final cancellation order should be 
reconsidered. EPA has determined that 
any application under section 3 or sec
tion 18 of FIFRA for the use of a pesti
cide at a site and on a pest for which 
registration has been finally cancelled 
or suspended by the Administrator is in 
substance a. petition for reconsideration 
of such order. Because of the extensive 
notice and hearing opportunities man~ 
dat-ed by F'II<'RA and the Administrative 
Procedures Act before a final cancella
tion or suspension order may. ue issued, 
EPA has determined that such orders 
may net be reversed or modified without 
affording interested parties-~:ho may 
in fact have particip:tted in lengthy 
cancellation proceedings-similar notice 
and hea1·ing opportunities. 

Section 6 of FIFRA permits the Ad
mi:Jistrator to issue notice of intent to 
t;;mcel a pesticide registration upon a 
finding by him that the pesticide "gen
erally cames unreasonable adverse ef
fects on the environment. "Such nf'tice 
Js required to be sent to the registrant 
and Made public. The registrant, or 
ot-her person adversely affected, may 
then request a hearing. The final de
cision of the Administrator is required 
to be made after the conclusion of the 
hearing. The United States Court of Ap
peals for the District of Columbia l:a.s 
ch~racterized the cancellation proce
dures as providing "extensive safeguards" 
and "elaborate procedural r.rotcctlon" 
t.o pesticide registrants nnd others and, 
as a result, "n sub.st:mtial time, likely to 

• exceed one year, may lanse between is
smmce of notice of cancellation and final 
order of cancellation. • • •" Er.viron
mental Defense Furzd, Inc. v. Environ
mental Protection Agency, 328 F. 2d 528, 
~33 (1972). 

·RULES AND REGULATIONS 

The application filed by Louisl:mn. in
volves the requested use of DDT on 
cotton. The extensive ndmi:Jistrative and 
judicial proceedings leading up to final 
cancellation of DDT registrations not 
only relate directly to tile Louisiana 
petition but also demonstrate the ex
haustive proceedings which precede final 
EPA actions in oontcsted cancellation or 
suspension proceedings. 
PROCEEDINGS LEADING TO THE FINAL CAN

CELLATION OF DDT 
(1) The EDF Petition of October 1969. 

On October 31, 1969, the Environmental 
Defense Fund, The National Audubon 
Society, the Sierra Club and the West 
Michigan Enviror:mental Action Coun
sel ("EDF"> filed a petition with the 
Secretary of Agricultnre ("USDA"), re
questing him <1 > to issue notices of can
cellation for all pesticide products con
taining DDT, and <2> to suspend the 
registrations during the cancellation 
proceedings·. EDF's petitio:t precipitated, 
as the Administrator's Order noted, 
"approximately 3 years of iPtenslve ad
ministrntivc inquiry into tne uses of 
DDT." Order of June 14, 1972 at 1 
<"Order">. · 

<2> The Secretary of Agriculture's 
Response. In response to EDF's peti
tion, three thL~gs occurred. First, USDA 
canc.~lled four uses of DDT <on shade 
trees, tobacco, around the home and in 
aquati:- areas> ; ~econd, USDA requested 
comments on other DDT products; and 
third, USDA took no 8.fttion on the re
quest for susp~nsion. 

On November 25, 1969, USDA · pub
lished a notice which stated <34 FR 
18827j: 

The department is considering cancena~ 
tton o! aay other use3 or DI:T uulelill tt can 
be shown that certain uses t.•e essential in 
the protection or human health and welfare 
and only those uses for which there are no 
e!rectlve and safe substitutes !or the in
tended use will be continued. 

On December 11, 1969, a reply to thi! 
petition was sent to EDF by the Direco;or 
of Science and Education for USDA, st:lt
ing th:1t the Department had been '"con
cerned for some time over the potential 
hazards that may result from the pres
ence of DDT and other p~rsistent pesti
cides in the environment." and listing 
several actions, including the above can
cellations, that had been taken. No spe
cific m:ntior: was made of EDF's request 
for suspension. 

<3> Environmental Defense Fund. 
Inc. v. Hardin ''JDT- [) On December 
29, 1969, EDF filed a petitiOn in the Court 
of Appeals for the District of Columbia 
seeking review of USDA's failure to com.;. 
ply fully with their requests. 

On 1\.Iay 28, 1970, in Environmental De~ 
fense Fttnd, Inc. v. Hardin, 138 U.S. App. 
D.C. 391, 428 F.2d 1093 < 1970), the 
Cow·t held that EDF had st-anding to 
challenge the Secretary's determinationS 
under FIPRA, that a refusal to suspend 
was reviewable, and th:lt the inaction 
on the suspension request was ripe for 
review. This Court noted that: 

Numerous sclenUftc studies and seve1 
report;; to government ngencles have co 
eluded thac DDT hns a wldo spectrum 
barmful errccts on nontarset plant n.nd m: 
nml species: It lncrenscs the Incidence 
animals of cancer nod reproductive defect 
and its residues persist In the envfronme: 
and In the human.body long enough to · 
found !a.r In time and spnce from the origin 
appl1cation. 426 F.2d at 10!>6-97. 

and remanded to the Secretary: 
Either !or a fresh determination -on tl 

question o! suspension, or tor a statement 
reRSon.s !or his stlent but etreettvc refus 
to susper.d the rcglstrntlon or DDT. It J 
persists in denying suspension In the !n 
of the impressive cvlc!encc presented by pet 
tioners, then the b:tsls !or that dectsic 
should nppea.r clearly on the re::ord, not . 
couclm:ory terms but In sufficient detail 
permit prompt and e!!ect!ve revtew. 428 F.~ 
at 1100. · · 

In addition, the Court ordered USDA 1 
decide "on the record" whether to isst 
the remaining request~d cancella.tio 
notices or to explain the reasons f( 
deferrin:;. the decision still furth.:. Ibi• 

<4> The "Statement of Reasons" • 
the Secretaru and Additional Cancellc 
tians. On Jtme 2J, 1!>70, the Secreta1 
:filed a. "St:ltement of Reasons Underl.} 
ing the Decisions on Behalf of theSe( 
retary 'lvith Re~pect to the Registra.tlor 
of Prodt!Cts Cont:~ining DDT." At tl:: 
outs~t he adhered to "the prfor dete1 
mination that no DDT reg'.stratior 
should be suspended at this time, an 
that further action with respect to car 
cellations snc.:.ld aw::tit completion ( 
<USDA's intra-ngency> use-by-use eva: 
nations presently in progress." Sta~ 
ment of Reascns nt 1. lie went on t 
make the following fin~:1ngs: 

(1) "that -.J.ere are reports ot carcinog1 
n1ctty result!n~ !rom the admlntstra.tlon < 
large doses o! DDT In test animals" (p. 1): 

(2) D;-1T is pe:-i1stcnt and accumulates i 
animal 1.1ssues (p. 3); 

(3) "DDT 13 present in most forms or anJ 
mal lite" (tbld.): 

(4) "there is lnform:ltlon which suggest 
that DDT Is Interfering with the reproctuc 
tlon o! certain raptorial birds and may be 
contributor, among otllcr factors, to the de 
cl!ne of some of these species" (ibid.); 

(5) "DDT Is moderately toxic to hone 
bees" (ibid. l; - . 

(6) "DDT tr. bkes nnd stresms hu bee; 
a factor In fish mortality and reproctuctiv 
failures" (ibid.); and 

(7) When DDT accumulates In "detritu 
rood some ·harm may be done to detrttu 
fc!:ders" (pp.3-4). 

He concluded Cp. 8> that: 
(I} DDT Is not an "imminent hazard t. 

human healtH"; 
(2) "there nrc some adverse etrects upo1 

certain species or fish and wildll!e"'; 
(3) ··noT has Indisputably tmportn.nt nne 

beucficlal uses In connection with humt\J 
health and ngrlculturc. and there are not yc 
avn.llable substitutes fer aU ( emphnsls 1\ddcd 
e&<-ntlnl uses"; 

( 4) DDT usc should be reduced to .. \Jse• 
which nrc es!ent!nl to the public health an< 
welfare": and 

(5) there should be "contlnuntton ot th• 
re~lcw of the po!:sl!>le effects (both beneficia 
nnd deleterious) or DDT.~ 

In additbn to issuing the Secretary'! 
statement of reasons, USDA took otheJ 
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nct!~n .subsequent to the filing or EDF's 
initial petition. Spccifieally. on February 
26, May 6 und August 18, 1970, In order 
to protect man und the environment 
from the hazardous usc of DDT. notices 
of cancellation were issued covering reg
istrations for a number of vegetable, 
grain, fruit, forestry, livestock, nursery 
and lawn uses of products containing 
DDT. 

<5> Environmental Defense Fund v. 
Ruckclshaus <DDT In. On January 7, 
1971, after reviewing USDA's Statement 
of Reasons, the Court rrm:mded the case 
a second time, this time to the Adminis
trator of the newly-created Environ
mental Protection Agency, who had just 
been given authority for administration 
of the FIFRA. Environmental Defense 
Fund v. Ruckelshaus, 142 U.S. App. D.C. 
74,439 F. 2d 584 <197! >. 

The Court determined that the Secre
tary's refusal to suspend or can::el all 
registrations of DDT had been predi
cated on an "incorrect interpretation of 
the controlling statute." 439 F. 2d at 588. 
Noting in particular that the Secretary 
had found that DDT at 1-:rge dosages 
caused ~ancer in experimental animals 
and that DDT was toxic tu certain birds, 
bees, and fish. the Court stated that it 
was "plain that he found a substantial 
question concerning the safety of DDT." 
439 Jo,. 2d at 5::14- 95. Wh~n such a ques
tion exists, this Court held, the adminis
trative procedure must be "triggered." 
Accorclingly, the case was rem:mded to 
the Auministrator wi~h instructions to 
issue notices of canceliat.ion with respect 
to the remainil"g uses of DDT. 

C6> The Aam.inistrator's Issuance of 
Notices of Cancellation. On January 15, 
1971, t>e Administrat:Jr Issued notices of 
cancellation with respect to all remain
ing registrations of DDT products. 

More than 50 registrant' filed objec
tions and a request ior a public hearing. 
Two registrants. Montrose Chemical 
Company .and Cro~ King sought advisory 
committee consideration: In addition to 
EDP, several other parties intervened In 
the hearing, namely: USDA, The l\'a
tlonal Agricultural Ch~micals Associa
tion <NACA>, H. P. Cannon & Son <a 
Delaware food pro::essor. only as to use 
of DDT on sweet peppers> and EU Lilly 
& Company, a former registr::mt of one 
DDT p•·oduct. Montrose at•d Crop King 
·were not parties to the public hearing. 

(7) The Administrator's March 18, 
1971 Refusal to Suspend. In response to 
Court order t~:at he rcc:msidcr the ques
tion of ;;uspenslon, the Admini>trator is
nuecl a statement of ''Rea3ons Underlying 
the R.egistration ::Jcclsim:-; Concerning 
Products Containing DDT, 2,4,5-T, 
Aldrin and Dieldrin" on Mar;oh 18, 19il. 
It set forth the reasons why the Admin
istrator deemed suspension of DDT prod
ucts unnecessary·tn view of the admin
!· trat!ve proceeding then underway, and 
articulated general stanclnrds relating to 
pe~t!cide cancellation nnd suspension 
matters. The Administrator n::ted that: 

This determination Is supported by tho 
nature or the pres:n~ crrccts· or DDT. DDT 
Is a hazard by virtue of Its potc·.ltlnl toxicity 
at prolon~:cd low lcvcls or e:;p:>surc. This 
hazard Is mnde IICUte by the persistence, mo· 

RULES AND REGULATIONS 

blllty, and blomagnltlcatlon or DDT In th& 
environment. neco:_:nlzlng these chnrncter-
1stlcs, the four gO\·ernment committees which 
have studletl the DDT problem ltl depth bc
tweJn 1063 nnd 1!>69 have all re=ommcndcd 
that Its uso be phased out o\·er n J>crlod o! 
tlnle. (Footnote omlttcdf None have recom
mended nn Immediate ban. However. tho 
t!me has come for resolution of the DDT 

· issue In light of the standards set out In the 
FIFRA. Tills Is now t:elng done through tbe 
orderly ndmlnlstrath·e forum provided by tbe 
statute In the canc::llntlon proceedings. 

<8> Advisory Committee Report. The 
ndvlsory c:>mmittee requested by Cl·op 
King nnd Montrose, and composed of 
experts nominated by the National 
Academy of Sciences, began delib~ra
tions on DDT in Muy, 1971. On Septem
ber 9, 1971, the committee issued its re
port and recommendations. After a 
lengthy discussion of the scientific evi
dence of the hazards of DDT use. the 
committee found that DDT posed an im
minent hazarr! to the environment and 
recommended that all DDT usea be rap
idly phnsed out. Previously, fou,. Presi
dential a.nd other scientific comullssions 
recognized the inherent hazards of DDT. 
"Use of Pesticides," A Report of the Pres
ident's Science Advisory Committee 
Cl'.-Iay, 1963> ; "Restoring the Quality of 
Our Environment," !~port of the En
vironmental Pollution Panel, President's 
Science i~dvisory Committe~ <November, 
196S > : Report of the Committee on Per
sistent Pesticides, Dlvis:•Jn of Biology 
and Agriculture, National Research 
Coun~il. tc U S. Department of Agri
culture <May 1969>; th~ Report of the 
<H.E.W.> Secretary's Commission on 
Pesticides and Their Relationship to En
vironmental Health <Mralt CommisSion> 
<December, 1969>. · 

<9> EDF :;. Ruekelshaus <DDT Ill). 
EDP returned to Court a third time to 
challenge the Atiministrator's refusal to 
suspenc!: Since the advisory committee 
report was issued just prior to oral argU
ment, the case was remanded to EPA 
for further consideration of the suspen
sion issue in light of the advisory com
mittee fln::lin~s. 

<10> The Administrator's November 1, 
1971 Statement. In a statement filed with 
the Court on November 1, 1971, the Ad
ministrator ag::tin determined not to sus
pend DDT products. In reaching that 
decision he noted that the advisory com
mittee had found: 

DDT spreads from Its site ot application 
anr:'. Is carried 'throughout tho global blo· 
sphere' (Co-:1clus1on 2. page 39): and DDT 
and Its metabolites persist !or years ln the 
c:.vlronment and become concentrated In 
certain species of fish and wildlife, which 
suffer elth!.>r present or potential danger 
therefrom (Conchtslon 3. page 39). 

However. the Administrator concluded. 
as the ad\<1sory committee had similarly 
concluded, 

• • • there will be no appreciable dif
ference In haznd to the public whether the 
r::-glstr:ttlon of DDT Is Immediately S\L'J• 

pended or whether It Is cancelled In the near 
future. If warranted. Therefore. the harm to 
the public from DDT cannot be lessened by 
Immediate su~penslon ns opposed to appro· 
prlnto cancelln tions upon the orderly com• 
pletlon or the cancellation procedures. 

1226~ 

(11) EDV v. RucTcelsl~aus <DDT IV> 
\Vith the administrative proceedings J11 
process, the Court on December 9, 1971, 
denied EDF's suspension petition. while 
at the same time granting EDF the rtghC 
to r.cnew its petition If the administra
tive proceedings were not completed by 
April 15. 1972. 

<12> Formal Public Hearings. Formal 
public hearings commenced on August 17, 
1971, before a hearing examiner nnd 
concluded on March 16, 1972. During 
those eight months. 123 witnesses' testi
fied, and 363 exhibits were introduced 
into evidence. The DDT industry pre
sented l'l witnesses and introduced 58 
exhibits: USDA, in a dual role as regis
trant <of two agricultural pest quaran
tine products> and intervenor, pt·esented 
40 witnesses and 94 exhibits; EDF pre
sented 13 witnesses and introduced 66 
exhibits; and the EPA staff p:esentcd 47 
witnesses and introduced 132 exhibits. 
The remaining- witnesses and exhibits 
\\"ere introduced by H. P. Cannon and 
Eli Lilly. The transcript of the evidenti
ary hearing. contains more than 9,300 
p~·ges. 

03> The Examiner's Recommended 
Decision. The Hearing Examiner's rec
ommended decision ·vas issued on April 
25, 1972. Stating that in order to cancel 
DDT, i1e would either hav£-· t-o find that 
DDT directly causes cancer in man or 
makes the "earth uninhabitable" the 
Examiner conc!uded that the "DDT 
products in issue were not misbranded 
U:tder the FIFRA <7 U.S.C. 135M2> • 
Cz> (2) <c>, <d> and Cg> > "; that. as a 
matter of Jaw, DDT use is not a carcino-'.\ 
genic, mutagenic or teratogenic hazard 
to man; and that DDT did not have a 
deleterious effect on fish or wildlife. Rec. 
Dec. pp. 92-94. 

<14> OraZ Argument Be/are the Ad--: 
ministrator. On May 16, 1972, the Ad
ministrator personally heard over three 
ho:urs of oral argument on the exceptions 
raised by the various parties. 

<15> Tlze Administrator's Cancellation 
Order of June 14.1972. On June 14, 1972. 
the Administrator issued an order can
celling aU DDT .registrations except those 
for public heaJUl and agricultural pes·t 
quarat,tine use. The order estabUshed 
Decemoer 31, 1972, as the effective date 
of the cancellations. 

At the outset, he stated that he was 
"persuaded •- • • that the long-range 
risks of continued use of DDT for use on 
·cotton and most other crops is unac
ceptabl~ and outweighs any benefits:• 
01·der at 1. 

'I11e Administrator found that DDT is 
p~rsistent, highly mobile in Ule environ
ment, biomagnified in food chains. and 
has deleterious effects on beneficial or
ganisms. The bulk of his. Opinion nnd 
Findings were concerned with t11e harm
ful elfects resulting from these proper
tics and assessment of the asserted bene-

1 38 of the witnesses were wildlife biologists. 
32 were entomologists. 9 v.·ere toxicologists 
or pharm:\eologlsts. 5 were c:mcer expert.~. 
6 were chemists, 5 were medical doctors. 2 
were cco:1omlsts, and 0 wcro businessmen. 
The remaining wltnes.-<cs represented otber 
miscellaneous dlsclpllnes and nelds. 
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fits of the DDT uses In is:;ue. He found 
that DDT is a potential human carcino
gen and presents a real carcinogenic risk 
to man. See Findings at 3. 

He also found widespread ha7.ards to 
birds, fish and other animal life caused 
by use of DDT, specifically (ibid> : 

. 1. DDT affects phytoplankton ~pedes' com
position nnd the ru~.tural baliUlce 1n a.qua.t!c 
ecosystems. 

2. DDT 1s lethal to many beneftctal agri
cultural Insects. 

3. DDT can ba.ve lethal and suhlethal ef
fects on useful aquatic freshwater Inverte
brates, Including arthropoc1s and molluscs. 
. 4. DDT Is to:-;lc t<1 fish. 

5. DDT can affect the reprod.uctl<e success 
o! fish. 

6. DDT c~n have a vnrl.ety of sublethal 
physiological and behavioral effects en fish. 

7. Birds can mobtiize lethal amoUDts o! 
DDT residues. 

8. DDT can cause thinning of bird egg
shells and thus Impair repnduct~ve success. 

He then found minimal benefits be
cause adequate alternative p;;st con;~·ol 
measures were available. Finding V-10. 
He ultimately concluded that almost all 
u:;es of DDT were not safe, that the risks 
of use far outweighed any ber:efits and 
that it was therefore misb:.anded under 
FIFRA. 

Cl6) EDF v . .t..PA CDDT V>. Coahoma 
Caemical Company, EP"P and other par
ties sought review of the l'.dm1n!strator's 
final cancellation order in thE- Court of 
Appeals. Observing that the order was 
Issued "after a lengthy administrative re
view ..• ," the Court afilrmed t.'le deter
mination and order of the Administrator. 
Environmental Defense F:u:d, Inc. v. En
vironmental Protection Ager.£'1}, 489 P. 2d 
1247, 1249 <D.C. Cir. 1!>73>. In so doing 
the Court rejected industry argument 
that: 

• • • the Adlnlnlstrator's :findings are 
insufficient In that they are based to a large 
extent on data. which does not directly and 
specifically relate to the use or DDT to com• 
bat tbtJ boll weevU and the boll-worlll ln the 
cotton growing areas of the sou~heast. 

The Court went on to find that: 
It Is true that much or the evidence in ·•;he 

record concerning dangers or DDT does not 
!Specifically relate t<l this one :>rea or to the 
use on cotton crops. However. It 1s not neces-
1511rY to have evidence on such a specific use 
or area In order to be able t? conclude on the 
basis of substantial evidence that the use of 
DDT in general is hazardous. The Adminis
trator has pointed to evidence !n the record 
showing that use or DDT except 1n minUSC1.tle 
amoL1ts In h!ghly controlled ctr~umstances 
l.lhould be curtailed because of unreasonable 
risks to health and the envL-onment. Reli
ance on geneml data, coosidc:aUon or la.bo-

- ratory experiments on animals. etc~ provide 
a &ttfficlent ba.s1s to support the Adminis
trator's find!n;;s, even v:lth reg:J.rd to ··ach 
special use of DDT. 480 F.2d a.t 1253-54 (foot
notes omitted). 

Other Cancellation and StLSpensio-: 
Proceedings. In each of the other major 
cancellation and suspension proceedings 
initiated pursuant to Section 6, EPA has 
similarly provided extensive notice and 
formal hearing opportunities. 

The aldrin and dieldrin suspension or
der issued by the Administrator on Octo
ber 1, 1!>74 followed almost three years 
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of administrntive proceedings. The Initial 
cancellation notice for the major uses o! 
aldrin. and dieldrin was issued by the 
Administrator on March 18, 1071. Formal 
administr::~.tive hearings conunenccd on 
Au~st 7, 1073. During the following 
twelve months of hearing, 249 witnesses 
te:;tified, and over 35,000 pages of tran
s~ript and exhibits were co!1sidcrcd and 
the suspension is now subject to judicial 
review by t-he Court of Appeals for Ule 
District of Columbia. 

Similarly, the two administrative pro
ceedings currently in progress with re
spect to pesticide products containing 
mercury and mirex have involved 
lengthy he:irings. The notice of intent 
to hold hearings 'Jn mirex was issued on 
March 28, 1973. The formal hrarings 
were beg-Un on December 3, 1973 and 
have not yet, conclud-d. To date, over 60 
witnesses have testified in those hearings 
resulting in a record of over 12,400 pages. 
As in the aldrin and dieldrin proceed
ing-s, a scientific advisory committee re
port on m1rcx was prepared prior to the 
com."llencement of the formal hearings. 

The cancellation notice of pesticide 
products containing mercury was issued 
on March 22, 19'12. The formal admin
istrative hearings began on October 1, 
197 4 and a. e still in progress. Forty wit
nesses have testified thus far in those 
hearings generating a. record of over 
2,4(rJ page:;. 

THE REQl:riRED PROCEDURES 

In cancellation and suspension cases 
such as those outlined '.'bove, where EPA 
has finally d-;t.ermined to cancel or sus
pend a. pesticjde registration after ex
haustive notice and opportunities for 
heatulg as mandateJ by FIFRA and the 
Administrative Procedure Act ("APA"), 
fairn-ess requires that sm:h final orders 
not be modified or reverse;! lightly. Such 
prior orders should not be modified or 
reversed without notice and opportunity 
for formal public hea1·ings. The formal 
on-the-record decision making urocess 
imposed by Fil''RA and the APA as a 
necessary prerequisite to final cant~lla
tion or suspension would be rendered 
meaningless if the Administrator were 
to modify or reverse such orders without 
notice to the public, without an oppor
tunity for formal hearings and without 
limiting his consideration to a formal 
h-earing record. Such an informal process 
could greatly prejudice the interests of 
parties to the -original proceedings. In 
the original proceedings they had the 
opportW1ity to be represented by coun
sel, to present witnesses and documen- · 
tary evidence and to cross-examine wit
nesses of other parties. They had . the 
opportunity to argue their C!lS"...S before 
an independent hearing examiner and 
before the Administrator. An Informal 
process to modify or reverse final orders 
would not prove such opportunities, 
would not protect the procedural rights 
of affected persons and would undercut 
the statutory scheme required by FIFRA. 

Formal reconsideration of prior orders 
should only be granted where there is 
substantial new evidence which may ma
terially affect the order. The provisions 

of FIPRA relating to notice and to th• 
OJ)portunity of adversely affected partie: 
to join in formal hc::trings are broad!: 
drafted to permit maximum particlpa· 
tion in the c:mccllation proceedings b: 
other Federal agencies, the States, indus 
try. environmental groups, and prlvato 
citizens. With such broad opportunitle. 
to participate in the original procecdil.t~ 
the public lnt:lrest-and the interests o 
the P:lrties who participated in such pro 
cecdings-requires that the issues befor. 
the Administrator not ba relitigatec 
without a threshold determination tho. 
there is substantial new evidence whicl 
may materially affect the prior ordct 
This prccedure does not prejudice th 
1nte~sts of parties seeking modi:ficntfot: 
If. t..l-tere is substantial new evidence, 
formal hearing should be convened t 
demonstrate the m:~.teria!ity of such ev1 
dence. Moreover, the public interest de 
ma.nds that public a~encics not be re 
quired to expend limited r;?Sources o· 
reconsideratio11 of facts previously adju 
dicated. Public resources should not b 
commi~:ed to reconsider a prior :~nal or 
der unless there is substantial new evi 
dence which may materially a.iiect sue: 
order. 

For the foregoing re:tsons, EPA J 
adopting a new Subi'·J.rt D to the Rule 
of Practice <-tO CFR Part 164> settin 
forth t~1e procedures to b~ followed i 
th~ case of an npplication under FIFR. 
sections 3 or 18 which r:-quesi.s use o! 
pesticide at a site and on a pest !or whlc 
registratio:":l. has been finally cancelle 
or suspended. Tn!lSe revised procedurE 
require th:tt in any such c:tse the Adm.I!J 
istrator will. initially detennine. on ll 
basis of the application and support!n 
data, whether there :.5 substantial ne 
evidence w: Jch :m:J.Y materially atrect tb 
prior order and whether such eviden< 
could not have been discovered by dt 
dilige;-;::e on t:Oe part of the parties l 
the original proceeding. ll it is dete1 
mined that there is no such evidenc 
then the application will be denied. If 
is determined that there is such evidene 
then a formal hearing will be convene 
to determine whethe~· such evidence nu 
terially affects the prior order and r1 
quires its modification. This determ.in: 
tion will be made on the basis of t.he re( 
ord in the hearing and the recommend! 
tions of the administrative law judl 
presiding-over the hearing, taking in· 
nccount the human and environment 
risks IoW1d by the Administrator in h 
prior order and the cumulative fmpa. 
of past, present. and anticipated uses: 
the future: The proc:!dures adopted t1 
day also provide that in emergency ci. 
cumst:mces the Administmtor may ru 
on the application without convening 
formal hc:tring when he determin 
th::tt: Cl) the application presents a si 
u:ttiou involving need to usc the pcstlcl1 
to prevent an unacceptable risk to C 
human health, or til) fish and wildli 
when sucl1 use would not pose a hun1C 
health haznd; and C2> lhere is no oth 
feasible nlternative solution to such ris: 
and f3) the time nvnilable to avert t1 
risk to human health or fish and wildli 
is insufficient to pcnnit. convening 
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he;rlng; and <4> the public interest re
quires the grantinG of the request.cd use 
as soon as possible. 

Notice of the AdmlnlsLrator's deter
minations regarding substantial new evi
dence will be published in the FEDERAL 
REGISTEr., as will notice of findings o! 
emergencies whi::h require action with
out hearing. 

In the case of the patltlon by the State 
or Loulsl:ma it is anticipated that the 
Administrator will make his determina
tio:l as to whether substantial new evi
dence exists on or ab:mt March 14, 1975. 
If It is determined that no substantiJ.l 
new evidence Is presented then the peti
tion will be demed. If It is determined 
that substantial new evidence is pre
sented then notice f'f' a formal public 
hearing will be issued as soon as possible 
and it is anticipated that, depending on 
the date of the Administrator's deter
mination, the hearing would commence 
on March 21, 1975, and be scheduled for 
~gppr.)ximately five days, with the pre
"''slding officer's recommend1t;,:ms due ap
proximr. ';ely four to five days after the 
hearing and a final detern>lnation by the 
Administrator anticipated to be made 
approximataly four to fiv:: days there
after. Notice o! the revised procedures 
set forth in this publication and of this 
tent':!tive time schedule was given to vll 
parties involved in the infonnal public 
hearh,~s held in Washington, D.C., on 
March 5. 1975. Because of the March 5, 
1!175 notice to interested parties, includ
ing the State ,f Louisiana, the public:l
tion of this regulation on the eve of the 
Administrator's anticipated tleci~ion as 
to sub· ~antial new evUence will not preJ
udice the interests of interested parties 
including the State of Lot1isiana. All in
terested parties received I .. ti::e of these 
procedures on March 5 and were encour
aged to sub,nit an additi~n"l brief state
ment summarizing what they maintain 
to be substantial ne\v evidence on 
March 10, 1975. The State of Loui:;iana, 
and other interested parties have ::n~.b
mitted such statements. 

In addition, the Louisiana application 
was filed :.mder FIFRA section 18 pursu
ant to whict. Louisiana is required to 
show that there is a pest outbreak for 
which no alternatives are available and 
which will result in significant economic 
or heaith problems (40 CFR Part 166>. 
Lrmlslana has questioned whether EPA 
is now changing the sub3tantive stand
ard b:Y which its application will be eval
uated. The procrdurcs set forth in this 
regulation do noc, howe,·cr, change the 
substantive rules by which the Louisiana 
application will .be measured. The issues 
raised by the Louisiana application 
U!ldcr section 18 were 2-djudicated and 
finally decided In the 1972 DDT cancel
lation case. In that case the Adminis
trator was required to make, and made, 
specific findings and conclusions with re
spect to the risks and b::ncfits associated 
with DDT use on cotton. The Adminis
trator's findings ·and conclusions were 
then affirmed by the Court of Appeals 
for the District of Colmnbia. Thus, no 
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showing under section 18 of n. pest out
break, of un:.w:tllabUity ot alternatives 
and o! significant economiC problems 
could now be made without substantial 
new evidence. The procedures set forth 
in this regulation clarify the application 
o! the general rules under sections 3 
and 18 to specific cases, such as the Lou
isiana appllcatlon, which in substance 
request modification or reversal of a 
p1·ior final order. 

Following the 1972 DDT cancellation 
order. EPA permitted limited quantities 
o.f DDT for temporary use to control the 
pea leaf weevil and the tussock moth in 
specific areas. In ·.973 and 1974 DDT 
was authorized for use for the pea leaf 
weevil in Idaho and Washington. These 
authorizations considered th~ available 
evidence "in light of the terms of the 
June 1972 <cancellation> order • • • ." 
<39 FR 10322>. However, the use of DDT 
for the pea lza;; weevil was not cancelled 
by the Administrator in his 1972 order 
and thu• the pea leaf weevil appl':~ations 
did not in substance request the use of 
a pesticide on a site and against a pest 
which was cancelled by final order. 

In 1974 DDT was authorized for use 
on the D::mglas-fir tussock moth in Ore
gon, Idaho and 'Vasllington. That de
cision speCifically stated that: "The use 
of DDT for control of the tussock moth 
was not specifically addressed in <the 
1972 DDT cancellation> t.:.:der. but there 
is no present registration of DDT for this 
purpose." 3fl l•R 8377. The u•e of DDT 
on the Do·1glas-fir tussork moth was not 
cancelled by the Administrator in his 
1972 order. This use had been registered 
in 1947 by the Forest Service, but the 
registration -:.vas later withdrawn without 
objection. 

To the extent that the procedures an
nounce1 in thi·. notice may differ from 
prior agency practice as observed in the 
pea leaf· weevil, tussock moth and otber 
cases, EPA h:ts concluded that such dif
ferenc-<s are necessitated for the reasons 
set forth in this preamble. 

In accordance with 5 U.S.C. section 
553, the procedures set forth In· these 
regulations shall take effect upon pub
lication, without notice and public pro
cedure thereon, because they contain 
rules of agency procedure and practice 
which are not required to be issued as 
proposed rulemaking. For the reasons set 
forth in this preamble, EPA finds for 
[.·Jod cause that the effective date of 
these regulations will not be postponed 
~or 30 days after publication becau:::e the 
currently pending ~tpplicntion by the 
State of Louisiana requests n determi
nation as soon as possible and EPA has 
determined that these procedures should 
be implemented immediately so that the 
Louisiana application may be processed 
in accordance with them. 

For the reasons set forth herein, Title 
40, Part 164 of the Code of Federal Reg
ulations is hereby amended by adding a 
new Subpart D to read as follows: 

Dated: March 12~ 1975. 

RUSSELL E. TRAIN, 
· Administrator. 

1226~ 

Subp:.rt D-Rutes of Practlee for AppHcolloma 
Undor Sections 3 and 18 To Modlty Proviou~ 
Cancellation or Sus;>Mslon Ordora 

Soc. 
Uli.l30 Oenemt. 
164.131 Review By Administrator. 
164.132 Procedures governing hearing. 
164.133 Emergency waiver of hellrtng. 

AVTHORITY: Sec. 25(a) and 6 ot the Fed
Oral Insecticide, Funglcld~t, allCl Rodentlcldtt 
Act, as amended by the F'cdaml Environmen
tal Pesticide Control Act. or 1972 (86 Stat.. 
1)97). . 

Subp:~rt D-."tules of Pr<~ctlce for Applica· 
tions Under Sections 3 and 18 To Mo:lify 
Previous Cancellation or Suspensitm 
Orders 

§ 164.130 Gcncrnl. 

EPA has determined that any applica
tion under section 3 or section 18 of the 
Act to allow use of a pesticide at a site 

· and on a pest for which regisLration has 
been finally cancelled or suspended by 
the Administrator constitutes a petition 
for reconsideration of such order. Be
cause of the exten.c;ive notice and hear
in:· opportunities mandated by FIFRA 
and the Administrative Procedurts Act. 
before a final cancellation or suspension 
order may be issued, EPA has deter
mined that such orC:.:ers may not be re
versed or modified witho•It affording 
interested parties-who ma> in fact have 
participated in lengthy cancellatior. pro
ceedings-similar notice and hearing op
portunities. The procedures set forth in 
fllis Subpart D shall govern· all such 
applications. 
§ 164.131 Review by Administmlor. ~ 

<a> The Administrator will review ap
plications subject to this Subpart D ru1d 
supporting data submitted by the appli
cant to determine whether reconsidera
tion of the Administrator's prior cancel
la;ion or suspension order is warr:uted. 
The Administrator shall determine that 
such recon~ideration is warranted when 
he finds that: U > the applicant h:u. pre
se.lted substantial new evidence which 
may materially affect the prior cancella
tion or suspension order and which was 
not available to the Administrator at 
the time he made his final cancellation 
or s.;..spension determination and (2) 
su~h evidence could not, through the ex
ercise of due diligence, have been dis
covered by the parties to the cancellation 
or suspension proceeding prior to the is
suance of t.he final order 

(b> If a.ter review of the application 
and other supporting data submitted by 
the applicant, the Administrator deter
mines, in accordance with paragraph (a l-. 
of this section, that reconsideration ot: 
his prior order is not warranted, then· 
the application will be d~nied without 
requirement for an administrative h~nr
ing. The Administr:1tor shall publi<=h no
tice in the FEDER,\L REGISTER of the de
nial bliefiy describing the basis for hls 
dctermina tlon as soon as practicable. 
Such deni:ll shall constitute final agency 
action. 

<c> If after review of the application 
and other supporting data submitted by 
thn applicant, the Administrator deter-
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mines, in accordance with paragraph 
<al of th!s section, that reconsideration 
of his prior order is warranted, he will 
then publish notice !n the FEDERAL REGIS
TER setting forth his determination and 
briefly describing the hnsis for the deter
mination. Such notice shall announce 
that a formal public he.:t.ring will be held 
in accordance with 5 U.S.C. section 554. 
The notice shall specify: <1 > the date on 
wh1ch the hearing will begin and end; 
(2) the issues of fact and law to be ad
judicated at the hearing, <3> the date 
on which the presiding officer shall sut>
mit his recommendations, including find
ings of fact and conclusions, to the Ad
ministrator, and <4J the date on wh!ch 
a decision by the Administrator is antic
ipated. 
§ 164.132 Proccclures governing hear• 

in g. 

<a> The burden of proof in the hearing 
-convened pursuant to § 164.131 shall be 
on the applicant and he sh<~•i proceed 
first. The issues in the hearing shall be 
whether: <1> substantial new evidence 
exists and <2> such sub::;tanthl new evi
dence requires reversal or modification 
of the existing cancellation ot• suspen
sion ordr ••. The determination of these 
issues shall be made taking into account 
the human · ar.•l environmental risks 
found by the Administrator in his can
cellation or suspension detenninatiou 
e.nJ the cumulative effect of 3.11 past and 
present uses. including the requested use, 
e.nd uses which may reasonably be an
ticipated to occur in the future as a 
result ·or granting the requested reversal 
or modification. The granting of a par
ticular petition for use I!l!l.Y not in itself 
pose a significant risk to man or the en
vironment, but. the cumulati>e impact of 
each additional use ofthe cancelled or 
suspended pesticide ma:r re-establish. or 
serve to maintain, the significant risks 
previously found by the Administrator. 

<b> The presiding o~cer shall make 
recommendations, including findings of 
·fact and conclusions and to the extent 
feasible, as determined by the presiding 
officer, the procedures at the hearing 
shall follow the Rules of Practice, set 
forth in Subparts A and B of this Part 
164. 

§ 164.133 Emergency wnivcr o£ bcat·ing. 
<a) In the case of an apf. ~ication sub

ject to this Subpart D which is filed under 
Section 18 of FIFRA, and regulations 
thereunder, and for which a hearing 
is required pursuant to § 164.131, the 
Administrator may dispense with the re-

. quirement of convening such a hearing 
in any case in which he det.Prmines: 

<1) That the application presents a 
situation involving 11eed to use the pes
ticide to prevent an unacceptable l"isk: 
(i) to human health, or <iD tc; fish or 
wildlife populations when such use would 
not pose a human health hazard; and 

(2) That there is no other feasible 
r;olution to such risk; and 

(3) That the time available to avert 
the risk to human health or fish and 
wildlife is insufilcient to permit con-
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vcning a hearing as required by § 164.-
131; and 

(1} That the publl.:: interest requires· 
the gmnting of the requested use as 
soon as possible. 

<b> Notice of :my dctet:mination 
made by the Administrator pursuant to 
paragraph (!'.) of this section shall be 
published in the FEDER.\L REGISTER as 
soon as practicable nfter granting the 
requested use and shall set forth the 
basis for the Administrator's deter
mination. 

(FR Doc.75-70BO Filed 3:-17-75;8:45 nm] 
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U.S. DEPARTMENT OF AGRICULTURE 

FROM: Executive Assistant 
Date May 20. 1975 

to the Secretaxy 

TO Norm Ross 
Room 218 Old Executive Office Building 

I am attaching herewith the proposed amendment 

to Executive Order 11643. It has been approved by 

Assistant Secretaries Long and Feltner. The 

Secretary has not had an opportunity to digest 

this yet, but suggested that I forward this to 

you immediately so Mr. Cannon will have the 

benefit of our thinking. 

If there are any changes suggested by Secretary 

Butz, I will call you. 

EVAN J. HALE 
Attachment 

·-
' 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
ANIMAL AND PLANT HEALTH INSPECTION SERVICE 

WASHINGTON, D.C. 20250 

Subject: Proposed Amended Executive Order 11643 May 19, 1975 

To: Robert W. Long ~ 
Assistant Secretary f~ 
Conservation, Research, and Education ~-__ 

Through: R. L. Feltner ~:JP ~ 
Assistant Secretary for 
Marketing and Consumer Services l, · 

Enclosed is the proposed amended Executive Order 11643, Environ
mental Safeguards on Activities for Animal Damage Control, as 
Related to Federal Lands, for Public Health, and Other Federal 
Programs. _ 

Please review for approval. The deadline for this document is 
noon tomorrow. 

H~~ 
.Acting Administrator 

Enclosure 



.. 
.I' Title ~--The President 

EXECUTIVE ~~RDER 11643, AMENDED 

Environmental Safeguards On Activities For Animal Damage 
Control, as Related to Federal Lands, For Public 
Health, and Other Federal Programs 

By virtue of the authority vested in me as President of the United 

States and in furtherance of the purposes and policies of the Federal Insecti-

cide, Fungicide, and Rodenticide Act of 1973, as amended (7 U.S.C. 136 et 

seq.); The liational Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.); 

The Endangered Species Conservation Act of 1969 (16 U.S.C. 668aa); and the 

Act of March 2, 1931 (46 Stat. 1468; 7 U.S.C. 426-426(b)); it is ordered 

e.s follows: 

Section 1. Policy. It is the policy of the Federal Government to 

(1) use pesticides on Federal lands and in Federal programs on other lands, 

for the purposes of public health and to control depredating mammals and 

birds, only in accordance with the provisions of the Federal Insecticide, 

Fungicide, and Rodenticide Act (FIF~\), as amended; and (2) interpret 

and administer the policies, regulations, and public laus on the use of 
,. 

pesticides in control of such mammals ~r birds in accordance, with the 

National Environmental Policy Act of 1969; and (3) monitor, evaluate, 

and control these activities for the protection and enhancement of the 

envirotunent. 

All such mammal and bird control programs shall be conducted in 

'accordance with a manner which contributes to the maintenance of environ-

mental quality, and to the conservation and preservation of the Nation's 
. 

resources, including wild and domestic animals, and agricultural and 

forest crops. 

Enclosure No, 1 
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Section 2. Definitions. As used in this Order' the· term: 

(a) "Federal' lands" means all real property o~med by or leased 

to the Federal G?vernment, excluding (1) lands administered by the 

Secretary of Interior pursuant to his trust responsibilities for 

Indian Affairs, and (2) real property located in metropolitan areas. 

(b) "Agencies" means the departments, agencies, and establishment 

o~ the Executive Branch of the Federal Government. 

(c) "Pesticides" means any substance or mixture of substances 

intended for preventing, destroying, repelling, or mitigating any 

mammal or·bi~d pest. 

(d) "Depredating mammal or bird" means any mammal or bird which 

preys upon other animals, birds, or forest and agriculture crops. 
' 
'? 

(e)' "Public health purposes" means any control action of mammals I 
I 

r 
i 

I 
or birds to reduce the menace of disease to humans, wild and domestic 

animals. ' 
Section 3. Restrictions on Use of Pesticides for Animal Damage 

Control. 

(a) Heads of agencies shall take such actions as is ~ecessary to 

comply with all Federal policies, regulations and laws in the use of 

pesticides in control of depredating mammals or birds and for public 

health purposes on Federal lands and in Federal programs on other lands. 

(b) Heads of any Federal Agency, within their respective areas of 

responsibility, when in their judgment control of depredating mammals 

and birds, or protection of public health is inadequate and creating an 
'';". 
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emergency, shall request the Administrator·, Environmental Protection 

Agency, to grant emergency use of pesticides required to alleviate the 

emergency in accordance with Section 18, FIFRA, as amended. 

(c) Heads of federal Agencies shall act in such manner to prevent 

the substantial irretrievable damage to nationally significant resources 

which include, but are not limited to, domesticated species, endangered 

or threatened \o7ildlife species. 

Section 4. Rules for Implementation of Order: 

Heads of agencies shall issue such rules or regulations as may be 

necessary and appropriate to carry out the provisions and policy of 

this Order. 

Section 5. Amending of Previous Order: 

This Executive Order· amends and supersedes Executive Order 116!~3 

in its entirety. 

.."""··· 
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Suggested Presidential :Hessage to Accompany Issuance 
of Amended Executive Order 

E:>t:ecutive,Order 11643, entitled "Environmental Safeguards on 

Activities for Anitpal Damage Control on Federal Lands," was promulgated 

as of February 8, 1972. Without altering· its basic purpose I have 

today amended this order for the following reasons: 

(1) Subsequent to Executive Order 11643, the Federal 

Environmental Pesticide Control Act (FEPCA) was 

enacted to amend th~ Federal Insecticide, Fungicide, 

arid Rodenticide Act {FIFRA). This legislation now 

provides the Environmental Protection Agency (EPA) 

with authority to prevent the misuse of pesticides. 

(2) The Federal Government experience in control of depredating 

mammals arid birds in the past three years, has shown 

that in many situations mechanical methods of control 

are effective in protecting wildlife, domestic livestock 

and poultry, and forest and a~riculture crops from wild 
. 

animal predation. But it nas also shown that under 

numerous other circumstances and conditions mechanical 

means are ineffectiv~. 

Enclosure No. 2 ,/' 
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{3) As a result of depredation in various parts of the 

count·ry , losses of livestock, poultry and certain 

speciesAof wildlife have sometimes been excessive, 

causing economic hardship and depletion of valuable 

resources; 

{4) Since the issuance of Executive Order 11643, instances 

have occurred whereby wild mammals and birds have 

hecome a public health menace, such as ~lith rabies. 

(5) Other wild mamma 1 and bird depredations have occurred 

in both forest and agricultural crops requiring the 

use of pesticides. 

The Order redefines Federal policy to include provision for 

public health and depredations on crops to insure proper use of pesti~ 

cides on Federal lands and in Federal programs on other lands when 
~ . 

needed. Further, the revised Executive Order reduces delays in . 
meeting emergency use of pesticides on Federal lands for public 

health and control' of depredating animals, yet provides fundamental 

environmental protection of humans, wild and domestic animals. 

It is in the best interests of our nation to manage wild and 

domestic animal populations in an effort to maintain environmental 

quality as well as afford protection to humans and forest and agri-

cultural crops •• A balanced program must be undertaken to achieve 

these purposes. 



Explanation of Modifications in Executive Order 11643 

Title 

The new title should read "Environmental Safeguards on 

Activities for Animal Damage Control, as Related to Federal Lands, 

For Public Heaith, and Other Federal Programs." 

• 
Legal Citations 

The following legal citations should be added: 

(a) The Act of March 2, 1931 (46 Stat. 1468; 7 U.S.C.-

426 - 426(b). 

(b) The Federal Insecticide, Fungicide, and Rodenticide 

~ct, as amended (7 u.s.c. 136 et seq.). 

The addition of these two statutes is necessary because both 

provide fundamental responsibilities for mammal and bird damage 

control and pesticide use. 

Policy 

New Section 1(1). Policy. The suggested changes are designed 

to achieve the basic objectives outlined in Enclosure No. 4, "Statement 
,, 

of Purpose and Intent." The existing language, except for the last 

sentence of the order, becomes unnecessary or contradictory to the 

intention of focusing on FIFRA. 

Enclosure No. 3 
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New Section 1 (2) is intended to provide a balanced control of the 

mammal.and bird species beyond provision of the FIFRA within existing 

legislation relating to environmental policy. 

New Section 1 (3) is intended to include provisions of existing 

Executive Orders relating to protection and enhancement of the environment 1 

and.pollution at Federal facilities. 

New Section 2 (a) 

{b) 

Definitions 

"Federal lands" remains the same, with the 

exception of excluding sub-section (2) 

"real property located in metropolitan areas.n 

"Agencies" remains same as in old order. 

(c) "Pesticides" replaces the term "chemical 

toxicants" to be consistent with the FIFRA 

and to avoid possible redefinitio~when and 

if the Toxic Substances Act is passed. 

{d) "Depredating mammal ~r bird" replaces the term 

. "Predatory mammal or bird" to be consistent 

with the control of ~hese species in forest and 

agricultural crops. 

(e) "Public health purposes" term is added to define 

its use in Section 1 (1). 

The terms "secondary poisoning" and "field use" are now 

irrelevant and are eliminated. 
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Restrictions on Use of Pesticides 

' . 
' 

The exi~t.ing Section 3 has been removed in its entirety to be 

consistent with provisions of the FIFRA, NEPA, and the Endangered 
A 

Species Conservation Act, and the Act of Harch 2, 1931. Hm-1ever, the 

amended order provides that heads of age~cies comply with existing 

.policies, regulations and laHs when pesticides are needed for animal 

damage control, and for their use under emergency provisions. 

Rules for Implementation of Order 

Section 4 should remain as is. 

Amending of Previous Order 

Section" 5 is added to amend and supersede Executive Order 11643. 



Statement of Purpose and Intent 

The revisions.in Executive Order 11643 are designed to insure proper 

and responsible use of pesticides for mammal and bird control through 

fundamental reliance upon the Federal Insecticide, Fungicide," and 

Rodenticide Act (FI~RA), as arneaded, by the Federal Environmental 

Pesticide Control Act (FEPCA). FEPCA was enacted subsequent to the 

Executive Order and the amended FIFRA is the basic statute ~esigned to 

prevent environmental abuse by misapplication of pesticides. It should, 

therefore, be the guiding legislation for pesticides- used in animal 

damage control and for protection of public health. 

It should be noted that over 50,000 chemicals are registered under 

FIFRA, but, to our knowledge, the only ones singled out for prohibition 

by an Executive Order are three canceled predacides. It should be further 

noted that these same chemicals are still registered under FIFRA for use 

in controlling rodents in urban areas. 

I 
Experience in ~he past three years has shown that some pesticides 

can be used with little, if any, hazard to the environment. This same 

experience has demonstrated that pestici.des are essential under certain 

circt.nnstances and may be necessary components of any balanced control 

program. 

It is intended that the modified order continue to have among its 

basic purposes the objective of conserving wildlife and domestic resources 

and environmental quality. 

Enclosure No. 4 
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Suggested Additional Directives of the President 

(1) The Secretary of Interior should be instructed to apply 

for reg'istration of those pesticides l-7hich can be success• 

fully used in mammal and bird control under provisions of 

the FIFRA. He should also be instructed to begin screening 

those pesticides for which the Denver Wildlife Research 

Center has data for possible substitute pesticides in mammal 

and bird control. Candidate pesticides should be chosen and 

application for registration made with the Environmental 

Protection Agency (EPA). 

(2)" The President should also direct the Administrator of EPA to 

give priority to expediting the regulatory procedures under 

FIFRA for the registration of pesticides for animal damage· 
' . i 

control. · 
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EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL ON ENVIRONMENTAL QUALITY 

722 JACKSON PLACE, N. W. 

WASHINGTON, D. C. 20006 

May 14, 1975 

MEMORANDUM FOR NORM ROSS 
DOMESTIC COUNCIL 

SUBJECT: Predator Control 

Yesterday I received the recommendations on predator 
control submitted by the Wool Growers. This memorandum 
represents both my response to the Wool Growers' 
presentation and my views on the issue discussed 
with the·President. 

My understanding was that the purpose of the meeting with 
the President was to provide the representatives of the 
Wool Growers and their associates an opportunity to express 
their views. Consequently, I did not express my own views; 
neither did the others present who did not subscribe to 
the Wool Growers' views. There are clearly two sides to 
this issue, and I believe it would be a serious mistake 
if a decision for a change in present policy were to be 
reached when only one side has been heard. 

Opposition to the use of poisons on public lands comes 
from a very broad cross section of the American public. 
It is not limited to the environmental groups or any other 
single segment. Illustrative of this, EPA informs me that 
the week that Administrator Train announced the experi
mental program,for testing Sodium Cyanide in the M-44 
mechanism, they received some 6,000 telegrams and 4,000 
letters, about 99% in protest of the action. 

Consequently, I would strongly urge that before there is 
any change in the Executive Order or current policy on 
predator control poisons, the President should meet with 
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representatives of the important part of his constituency 
whiCh does not wish to see any relaxation of the poison 
ban. 

Mr. Quinn's letter transmitting the Wool Growers 
recommendations states that he. is acting "on behalf of 
the National Wool Growers Association and the other 
organizations represented at last week's conference." 
However, my staff has been in contact with Mr. Robert 
Jantzen, who represented the International Association 
of Game, Fish and Conservation Commissioners at the meet
ing with the President. As Mr. Jantzen has written, 
the Association is preparing a separate recommendation. 
At least in the draft form available to us, this recom
mendation is quite different from that of the Wool Growers•. 

The basic thrust of the Wool Growers recommendations is 
to rescind the existing Executive Order. That is the 
effect of their proposed modified executive order and it 
would be immediately perceived as such by the public. I 
very strongly advise against this procedure for the 
reasons outlined below. I am not commenting in detail 
on the specifics of the Wool Growers submissions since 
they are all ~irectly related to effectively rescinding 
the Executive

1
0rder. I am also not going into detail on 

the history or nature of the pre9ator control program and 
problem. I understand that the Department of the Interior 
is preparing you a background briefing paper which accom
plishes that. You also have the Predator Control section 
from our last Annual Report. 

The basic issue is one of a drastically declining sheep 
industry. Since about 1940, the industry has been in a 
virtually constant decline. The periods of greatest 
decline have accompanied the period of greatest use of 
poisons in predator control. Further, the decline in the 
industry has been roughly equivalent both in the 17 Western 
states where coyotes are a problem and in the 31 other sheep 
raising states where they are not. This situation continues. 
Currently the total losses of livestock in the other 31 are 
actually slightly greater than those in the 17 states which 
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have coyotes. There is no question but that the sheep 
industry is in serious troUble, but there is equally no 
question but that coyote predation is not the main prob~ 
lem. It is, however, a convenient target for the frus
trations of the Western wool growers. 

The predator control program currently being used, most 
with nontoxic methods, is killing as many coyotes on an 
annual basis as were killed on an average during the 
decade prior to the poison ban. In view of the methods 
used, this effort is probably providing more overall pro
tection to the wool growers, since the nontoxic methods 
are generally more selective for the coyotes which are 
causing the actual trouble, than was the broad scale use 
of toxicants. Since the poison ban, predation is up in 
some areas and down in others. From the information 
available to us (from USDA, USDI, EPA, etc.} there is no 
substantiation that overall predation has significantly 
increased since the poison ban. 

The Wool Growers recommendations include reference to the 
need to use poisons for predator control to protect wild
life. However, as Mr. Jantzen pointed out in the meeting 
with the Pr~sident, predation is not a major wildlife 
problem. The wildlife profession itself has come out 
strongly in opposition to poisons in predator control. 
At the 1973 North American Wildlife and Natural Resources 
Conference, the proposed new North American Wildlife Policy 
was presented. This was the result of year 1 s study by a 
very distinguished group of top wildlife professionals, 
including representation from the International Association. 
In terms of poisons for preda~or control, the Wildlife Policy 
stated: 11Poisoning should be outlawed except for emergency 
use by qualified personnel ... 

Citizen opposition to the use of poisons in predator con
trol is based on several factors. One is the abhorrence 
of what is perceived as the cruelty involved. Another is 
the potential damage to nontargeted animals (including 
birds) and to the ecosystem as a whole. A further factor 
involves the predators themselves. Citizens place a high 



-4-

social value on predators and resent their destruction. 
Livestock grazing on public lands is seen by much of the 
public as one privileged use of such lands. There is 
growing opposition when this use further impacts other 
public use and enjoyment of those lands, particularly 
through the use of poisons for predator control with its 
real or believed impact on the predators, other wildlife, 
and ecosystems of the public lands. 

Those of the public who are better acquainted with the 
situation realize that predators are not what is causing 
the decline of the sheep industry, and that in most cases 
poisons are of questionable benefit at best. This com
bination of considerations of morality with other factors 
creates strong opposition to poisons from a very broad 
spectrum of the nation's public. 

Given these factors, recognizing that predation is not 
the basic problem of the sheep industry, and that poisons, 
even with unlimited use, have never solved the industry's 
problems, it is clear to me that rescinding the Executive 
Order would be strongly counterproductive. 

Another option would be to suspend or amend the Executive 
Order to allow use of the M-44 under certain circumstances. 
I would advise against this procedure also. 

The M-44 is currently in wide use under the EPA experi
mental program and under the USDI emergency uses. The 
Wool Growers have repeatedly emphasized that the M-44 is 
not effective. we know that the M-44 certainly has limi
tations on i~s effectiveness,.and alone is not the answer. 
Consequently, amending the Order to allow the M-44 will 
at most buy a few months time. It will appear to be a 
step in the direction of helping the Wool Growers, but 
will create real problems with the rest of the public. 
The Wool Growers in short order will come back saying that 
the M-44 does not work and that we must go to 1080 or other 
poisons. Having set the precedent of allowing poisons on 
public lands, it will then be politically vastly more 
difficult to hold the line. Therefore, there is little, 



-5-

even temporary, to be gained from amending the Order to 
allow the M-44 and a great deal to be lost. In my judg
ment it will create a worse problem in the long run (long 
being perhaps less than six months after whatever action 
is taken). 

The time element is a further factor to be considered if 
any change is contemplated. If control of poisons is 
shifted entirely to EPA (through amendment or recision of 
the Executive Order), the administrative procedures will 
require many months. If this procedure involves an envi
ronmental impact statement and public hearings, the time 
would be extended, possibly late into 1976. Such delays 
would only create further frustration on the part of the 
Wool Growers, while doing nothing to molify the rest of 
the public. 

My advice, then, is: (1) leave the Executive Order in 
place: (2) assure that the emergency·provisions of the 
Executive Order operate smoothly: (3) accelerate research 
on the toxic collar and on other methods of predator con
trol; and (4) identify the real factors affecting the 
sheep industry and determine Federal policy accordingly. 

I will be pleased to amplify these comments or provide 
any additional information. 

Russell W. Peterson 
Chairman 
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THE WHITE HOUSE 

WASHINGTON 

May 27, 1975 

MEHORANDUH FOR: JIM CANNON 

FROM: DOUG COSTLE 

SUBJECT: Coyote Predation; Wool Growers' Proposal 
to Amend Executive Order 11643 

After reviewing the EPA, CEQ and Interior positions 
on the Wool Growers' proposal, I think that our 
principal objective should be to move this out of 
the White House, if possible. As long as it is here, 
it represents a no-win proposition for the President. 

The situation basically comes down to this: 

1. The evidence for and against the use of chemicals 
for predator control is inconclusive. Both sides 
make strong arguments on the basis of available 
data. The available data is simply not definitive. 

2. Interior, CEQ and EPA are unanimously opposed to 
alteration of the Executive Order or putting the 
President in the position of "over promising" to 
the Wool Growers. 

3. Amending the Executive Order will not, by itself, 
advance the cause of the Wool Growers, but will 
bring down the wrath of the organized environmental 
community (not just the nuts, either). Specifically, 
even were the Executive Order to be amended, the use 
of 1080, strychnine, and cyanide (sodium or potassium) 
compounds would have to be licensed in separate 
proceedings by EPA under recently amended pesticides 
laws. The existence of the Federal Executive Order 
does not affect this requirement either way. 
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Under EPA adopted rules, 1080 or strychnine, 
having already been suspended once, can only be 
registered again upon a showing of substantial 
new evidence--evidence not shown to date. The 
use of sodium or potassium cyanide would also 
require EPA licensing although the probability 
of a favorable ruling is higher in the case of 
these compounds. If EPA were to license these 
compounds, then the Executive Order would have 
to be amended or it would act as a separate bar 
to the use of these compounds on Federal lands. 

4. Interior is of the opinion that an environmental 
impact statement would have to be prepared before 
any of these compounds could be used on Federal 
lands (even if the Executive Order were to be 
dropped or amended). If they began preparing that 
statement now, it would be 2-4 months before a high 
quality draft would be ready, and 6~8 months before 
a final environmental impact statement could be 
published. 

5. In an attempt to gather the necessary information 
for eventual licensing of cyanide compounds, EPA 
has issued permits for an experimental program in 
the use of the M-44 device. Early results look 
promising. Some of these experimental studies will 
be concluded within a matter of 3-4 months. Accord
ing to EPA, the analysis of this data could be 
accelerated. 

In short, even if the President wished to move decisively, 
there appears to be no "quick fix" available to him under 
existing laws. 

RECOMMENDATIONS 

1. That the President defer amending or dropping the 
Executive Order until after EPA's evaluation of the 
use of cyanide compounds is completed. The President 
will gain nothing and lose a great deal by amending 
the Executive Order. He will not advance the Wool 
Growers' cause thereby, and he will make the environ
mentalists mad. He will also appear to be prejudging 
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EPA study results before they are in and the findings 
of any legally prescribed formal hearings before 
they are held. · 

2. That you instruct EPA to accelerate to the maxi
mum extent feasible the collection and analysis 
of data on the use of M-44. Simultaneously, instruct 
Interior to begin work on a draft, contingency 
environmental impact statement involving the use 
of cyanide compounds. · 

3. That you direct Interior to accelerate its program 
of research into both chemical and non-chemical 
alternatives (I understand that Interior has been 
hesitant in getting too deeply into the question 
of chemical· alternatives). 

4. That the President's new science adviser be asked 
to independently evaluate the available scientific 
data on the environmental and health effects of 
1080, strychnine and any other relevant chemicals 
for use in predator control and assess the signifi
cance of predator control to the economic viability 
of the industry. This study could provide a valuable 
input to any EPA hearing. 

5. That Russell Train work directly with the Wool 
Growers and clearly indicate that we understand 
and are sympathetic with the Wool Growers' problems 
and that EPA will work with them to re-evaluate 
the evidence on both sides of this question. I 
think it is important that the Wool Growers under
stand that we are sympathetic to their problems. 
They, in turn, must understand that no "instant 
resolution" is available to the President, for legal 
as wel~ as political reasons. · 

6. That you and Secretary Butz sit down personally with 
Train, Peterson and Hughes (from Interior) to hear 
their arguments, both on the merits and on the 
politics. 

7. That you afford a selected responsible environmental 
group an opportunity to meet with you. This will 
avoid criticism from the environmentalists that 
the White House has listened to only one side of this 
issue. (Reference earlier correspondence from 
Audubon Society, et al). 
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As you know, I am holding several pieces of corres
pondence on this. If you concur in the above 
recommendations we can move things along fairly 
quickly. 

Concur 

Do Not Concur 

See Me 



DRAFT 

THE WHITE HOUSE 

WASHINGTON 

May 29, 1975 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

JAMES M. CANNON 

Coyote Predation; Wool Growers' Proposal 
to Amend Executive Order 11643 --
For Your Information 

We have reviewed the coyote control question in detail with 
all parties involved, including the Wool Growers. 

We feel that it would be inadvisable to amend Executive Order 
11643 at this time because, under recently amended laws, 
formal EPA hearings, findings, etc. are required before such 
an executive action by you can effectively change the situation. 

I propose to take the following steps to help solve this problem. 

1. Russ Train will work with the Wool Growers to re-evaluate 
the evidence on both sides of this question. It will be 
explained to the Wool Growers that no "instant resolution" 
is available to the President, for legal reasons. 

2. EPA will accelerate to the maximum extent practicable the 
collection and analysis of data on the use of cyanide 
compounds for control. This is the most promising solution. 

3. I will ask the new Science Adviser (or the National Academy 
of Sciences) to independently evaluate the available 
scientific data on the environmental and health effects of 
all alternatives for use in predator control and to assess 
the significance of predator control to the economic 
viability of the industry. 

4. I will ask Interior to accelerate their research into both 
chemical and non-chemical predator control alternatives 
and to begin work on a draft environmental impact state
ment involving the use of cyanide compounds. 

A more detailed memorandum from a member of my staff is 
attached at Tab A. 

Agree Disagree See me 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTC'" 

May 27, 1975 

JIM CANNON 

DOUG COSTLE 

Coyote Predation; Wool Growers' Proposal 
to Amend Executive Order 11643 

After reviewing the EPA, CEQ and Interior positions 
on the Wool Growers' proposal, I think that our 
principal objective should be to move this out of 
the White House, if possible. As long as it is here, 
it represents a no-win proposition for the President. 

The situation basically comes down to this: 

1. The evidence for and against the use of chemicals 
for predator control is inconclusive. Both sides 
make strong arguments on the basis of available 
data. The available data is simply not definitive. 

2. Interior, CEQ and EPA are unanimously opposed to 
alteration of the Executive Order or putting the 
President in the position of "over promising" to 
the Wool Growers. 

3. Amending the Executive Order will not, by itself, 
advance the cause of the Wool Growers, but will 
bring down the wrath of_ the organized environmental 
community (not just the nuts, either). Specifically, 
even were the Executive Order to be amended, the use 
of 1080, strychnine, and cyanide {sodium or potassium) 
compounds would have to be licensed in separate 
proceedings by EPA under recently amended pesticides 
laws. The existence of the Federal Executive Order 
does not affect this requirement either way. 
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Under EPA adopted rules, 1080 or strychnine, 
having already been suspended once, can only be 
registered again upon a showing of substantial 
new evidence--evidence not shown to date. The 
use of sodium or potassium cyanide would also 
require EPA licensing although the probability 
of a favorable ruling is higher in the case of 
these compounds. If EPA were to license these 
compounds, then the Executive Order would have 
to be amended or it would act as a separate bar 
to the use of these compounds on Federal lands. 

4. Interior is of the opinion that an environmental. 
impact statement would have to be prepared before 
any of these compounds could be used on Federal 
lands (even if the Executive Order were to be 
dropped or amended). If they began preparing that 
statement now, it would be 2-4 months before a high 
quality draft would be ready, and 6-8 months before 
a final environmental impact statement could be 
published. 

5. In an attempt to gather the necessary information 
for eventual licensing of cyanide compounds, EPA 
has issued permits for an experimental program in 
the us'e of the M-44 device. Early results look 
promis'ing. Some of these experimental studies will 
be concluded within a matter of 3-4 months. Accord
ing to EPA, the analysis of this data could be 
accelerated. 

In short, even if the President wished to move decisively, 
there appears to be no 11 quick fix" available to him under 
existing laws. 

RECOMMENDATIONS 

1. That the President defer amending or dropping the 
Executive Order until after EPA's evaluation of the 
use of cyanide compounds is completed. The President 
will gain nothing and lose a great deal by amending 
the Executive Order. He will not advance the Wool 
Growers' cause thereby, and he will make the environ
mentalists mad. He will also appear to be prejudging 
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EPA study results before they are in and the findings 
of any legally prescribed formal hearings before 
they are held. · 

2. That you instruct EPA to accelerate to the maxi
mum extent feasible the collection and analysis 
of data on the use of M-44. Simultaneously, instruct 
Interior to begin work on a draft, contingency 
environmental impact statement involving the use 
of cyanide compounds. 

3. That you direct Interior to accelerate its program 
of research into both chemical and non-chemical 
alternatives (I understand that Interior has been 
hesitant in getting too deeply into the question 
of chemical alternatives). 

4. That the President's new science adviser be asked 

5. 

6. 

7. 

to independently evaluate the available scientific 
data on the environmental and health effects of 
1080, strychnine and any other relevant chemicals 
for use in predator control and assess the signifi
cance of predator control to the economic viability 
of the industry. This study could provide a valuable 
input .to any EPA hearing. 

That Russell Train work directly with the Wool 
Growers and clearly indicate that we understand 
and are sympathetic with the Wool Growers' problems 
and that EPA will work with them to re-evaluate 
the evidence on both sides of this question. I 
think it is important that the Wool Growers under
stand that we are sympathetic to their problems. 
They, in turn, must understand that no "instant 
resolution" is available to the President, for legal 
as well as political reasons. 

That you and Secretary Butz sit down personally with 
Train, Peterson and Hughes (from Interior) to hear 
their arguments, both on the merits and on the 
politics. 

That you afford a selected responsible environmental 
group an opportunity to meet with you. This will 
avoid criticism from the environmentalists that 
the White House has listened to only one side of this 
issue. (Reference earlier correspondence from 
Audubon Society, et al). ' l 
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As you know, I am holding several pieces of corres
pondence on this. If you concur in the above 
recommendations we can move things along fairly 
quickly. 

Concur 

Do Not Concur 

See Me 
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