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THE WHITE HOUSE

WASHINGTON ‘j%gi////

August 11, 1976 ?

MEMORANDUM FOR: JIM CANNON

FROM: DAVID LISSYW g)fb

I spoke to Mike Moskow again Wednesday night about
Congressman McCollister's 1l3c problem. Moskow said
he would arrange a meeting with McCollister.

I will keep on top of this but if you get a chance

on Thursday or Frida t of town a
further call from y to Moskow emphasizing our
interest would not hur

Lot (et




Thursday, August 12

Kris:

1.

JMC left tonight, taking with him a memo to the President
on 13(c). He probably took it to Connor's office. He
signed it in his office, but did not let me take it out
of his office after "signing". Therefore, I do not have
a copy of it. Would you please call Connor's office

and see if we can get a copy of it, and we should send
copies to Lissy & Hope.

Attached is my first draft of this memo.



DECISION

THE WHITE HOUSE

WASHINGTON

August 12, 1976

MEMORANDUM FOR THE PRESIT T

-

FROM: JIM CANN i

SUBJECT: Section ) of the Urban Mass
Transit Act of 1964

Secretary Usery informed me today that becau/,/ke spent
five full days on the rubber strike, he co//3 not meet
your deadline of August 16 with the repor# he and Secre-
tary Coleman were to give you on the rqmilution of 13(c).

I will talk next week with SecretarJ”ﬁsery and Secretary
Coleman and attempt to complete thé resolution of the
four basic points on which they #elt they could agree.

I propose we give them an addftional five days, that is,
until Saturday, 21, 1976. @Zhen if you approve, I will
inform them that if it is hot settled by that date, you
will decide the issue. /

Approve Disapprove
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THE WHITE HOUSE

WASHINGTON

August 14, 1976

MEMORANDUM FOR THE HONORABLE WILLIAM T. COLEMAN
SECRETARY OF THE DEPARTMENT OF
TRANSPORTATION

THE HONORABLE WILLIAM J. USERY
SECRETARY OF THE DEPARTMENT OF LABOR

FROM: JIM CANNOM ..,

SUBJECT: Section 13(c) of the Urban Mass Transit
Act

Because of the delay brought about by the resolution
of the rubber strike, the President has agreed to
extend the time of your memorandum on the resolution
of 13(¢c) to Saturday, August 21, 19276. The President
directed that these issues be resolved by that date:

- Set Time Limits
- Multi-Year Certifications
- Promulgate and Publish Regulations

- Granting a Single Certificate for a Single
Federal Grant

With respect to the remaining issue, Negative Declaration,
the President understands it will not be resolved until
sometime in September after certain studies mentioned

by Secretary Usery have been completed.



THE WHITE HOUSE

WASHINGTON

August 14, 1976

MEMORANDUM FOR THE HONORABLE WILLIAM T. COLEMAN
SECRETARY OF THE DEPARTMENT OF
TRANSPORTATION

THE HONORABLE WILLIAM J. USERY
SECRETARY OF THE DEPARTMENT OF LABOR

FROM: JIM CANNOMA fu
SUBJECT: Section 13(c) of the Urban Mass Transit
Act

Because of the delay brought about by the resolution '
of the rubber strike, the President has agreed to
extend the time of your memorandum on the resolution
of 13(c) to Saturday, August 21, 1976. The President
directed that these issues be resolved by that date:

- Set Time Limits
- Multi-Year Certifications
- Promulgate and Publish Regulations

- Granting a Single Certificate for a Single
Federal Grant

With respect to the remaining issue, Negative Declaration,
the President understands it will not be resolved until
sometime in September after certain studies mentioned

by Secretary Usery have been completed.
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U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY

WASHINGTON

August 24, 1976

MEMORANDUM FOR: THE HONORABLE JAMES CANNON
Assistant to the President .
for Domestic Affairs

FROM: W.J. USERY, JR. {U‘eﬁ, '
/

Secretary of Labor

I
SUBJECT: Section 13(c), URBAN MASS TRANSPORTATION ACT OF
1964, AS AMENDED

At our August 2, 1976 meeting, the President requested a memorandum
setting forth the steps the Department of Labor plamned to take in
response to four of the proposals outlined in your memorandum of
June 5, 1976. The President also directed that further consideration
of any changes in existing certification practices to accommodate

a ''negative declaration’ procedure be deferred. This matter would
be takzn up again when further information was available from

several pending studies on the administration of Section 13(c).

One of the fowr proposals in your June 3 memorandum was the
promulgation and publication of regulations on the administration
of Section 13(c). DOL believes there is a’ need for public guidance
on program administration, but we would prefer simple guidelines

to a rore formal, rigid set of regulations. DOT has no objection
to this approach. Attached is a draft of interpretive guidelines
which follow through in this vein.

These guidelines address the remaining three proposals in your
June 3 memorandum, namely:

Single certification for single grant: Section V, page 4

Setting time limits on negotiations: Section IIT.D., page 2

Multi-year certifications: Section VI, page 4




The Department of Labor plans to consult initially on the guidelines
with key interested parties, including the transit industry, transit
labor, and organizations such as the National Association of Counties
as expeditiously as possible. Upon completion of that consultation,
we will finalize the guidelines for publication for comment in the
Federal Register. Following review of any comments received, we -
would adopt and publish final guidelines.

These draft guidelines have been reviewed by the Department of
Transportation. I understand that they have no substantial problems
with the procedures outlined in the guidelines. However, they
continue to object that the procedures do not contemplate a "negative
declaration' approach.

cc: Honorable William T. Coleman
Secretary of Transportation

Attachment
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- 1.

SPECIFICATIONS
PROPOSED INTERPRETIVE GUIDELINES

Sections 3{e)(4) and 13(c)}, Urban Mass
Transportation Act of 1964, as amended

PURPOSE STATEMENT - o ey e

The purpose o7 hose gu1d°11ne> is to provide 1nformat10n concernlng
DOL's administrative procedures and interpretations in processing
applications for-assistance under the Urban MHass Transportatlon Act
of 1964, as amended. "

DEFINITION OF KEY TERMS

A. "Employzes"

Individuals "—p]oyad in the Urban Mass Transportation Industny
not limited to those individuals employasd by the particular
entity recaiving th2 assistance but including all mass trans-
portation employeas of urban mass transit systems wio may be
affected by the grant.

B. "Protective Period"

Tha period of time during which an affected employee is entitled

to compensatory benefits. This period shall not be less than

six years, except that with respect to an individual employee

it can be Timited to a shorter period of time equal to the period
of his employment prior to his dismissal or displacement. - ”

PROCEDURES FOR PROCESSING APPLICATIONS FOR FEDERAL ASSISTANCE

Genaral: Upon receipt of copies of app11cat10ns for Federal
assistance subject to 13(c) together with a request for the T
certification of employee protective arrangements from the _ .,
Department of Transportation, the DOpartment of Labor will (= R
process those applications, which may be in either pre]1m1naty e
or final form. To facilitate review, the section of the \&
application dealing with labor and relocation should estima S —
the effects on employees of the contemplated Federal a551stance
including possible impact of the assistance upon existing

collective bargaining agreenents, employment rights, privileges

and beneflits (1nc1ul|ng pen51ons) and the continuation of

collective bargzining rights. The application should identify



the labor organizations, if any, representing employees of urban
mass transit carriers in the area of the proposed project and
describe what steps, if any, have been taPen to develop the
required employee protections.

A.

If affected employees are represented by a labor organization
it is expected that protective arrangements shall be the
product of collective bargaining, pursuant to these guidelines.

Upon receipt of an application involving affected employees
represented by a labor organization, DOL will refer a copy
of the application to that organization and not1fy the
applicant of referral.

Following referral and notification under B. above, and subject
to the exceptions defined in V and VI below, parties will be
expected {o-engage in good faith efforts to reach mutually
acceptable protect1ve arrangenents through collective
bargaining. . *

Provisions wi]l be made for the setting of time limitations by
the Secratary of Labor within which bargaining must be concluded.

"It is anticipated that time Timits will be set, case by case,

for all projects which the Secretary of Transportation - * g
tndicates have a signiticant posswbz.lgy of funding. Further,
expadited pr05c5>1nu will be given high priority projects, upon the
Secretary of Labor's own initiative or on the request of the

Sacretary of Transportation.

The Secretary of Labor will revisw negotiated protective
arrangemants. If the agreement meets the requirements of
section 13(c), the Secretary will so certify to the.Urban
Mass Transportation Administrator._ If the agreement is |
not in conformity with the prov1sxons of section 13(c),

the Secretary may grant parties additional time to negot1ate
a2 satisfactory agreement, or he may set forth the prov1s1ons
of the protective agreement himself.

If the parties are unable to reach an aoreenynt within tho L
time porlod spacified er<uant to D. abovy, the Secretary

will review the positions of the parties to determine appropriate .
action. If it is determined that the parties cannot reach. an
agreement, he vwill advise them of the protective terms and
conditions upon which he intends to base the certification.

IT the Secretary determines that the applicant has not made

a good faith effort to bargain he will refuse to certlify.

The certification made by the Secretary will afford the same
level of protection to those employees who are not represented
by labor crganizations.

SHH ™



H. If thera2 is no labor orJanization representing employees,
the S°cretnry vill set forth the protective terms and
conditions in his letter of certification.

IV. PROYISIOIS TO BE INCLUDED IN PROTECTIVE ARRANGEMENTS

Genaral: 1In order that the Secretary may make a determination
that fair and equitable arrangements have been established for

the protection of employees who may be affected by a particular
project, acceptable protective arrangements must include, without
being limited to, the following substantive provisions. i

‘A. Preservation of existing rights, privileges and benefits

Al1 rights, privileges, and benefits (1nc1ud1ng pension 3
rights and banegius) of employees (including employees
aning'already retired) under existing collective bargaining
agreaments. or otherwise shall be preserved and continued.

B. Continuation of collective bargaining rights

C. Protection of individual employees against a worsening of
thzir positions with respect to their employment i

ic st be afforcad individual employees against a

ng of thair position with raspect to their employment:
as 2 result of the financizl assistance. The applicant must
arford pro;ectlcﬂ to any employee who as a result of the
p'CJECt is laid off, trznsferred or placed in a worse position
with respact to compensation, hours, working conditions, fringe
bznefits or seniority or any privileges pnrtaxnlng tnereto

D. Assurances of employment to employees of acquired mass
trensportation systems and priority of reemployment of
emdloyees terminated or laid off.

The protnctiva arrangamant must afford assurances of
employmant to employees of acquired mass transportation .’
sJ>L=‘> as w21l as priority or reemployment to dismissed

10jees. A cdismissed employee shall be granted priority
o. e“p]o ant or reer910jﬁent to fil1l any vacant position
on the systw for which he is, or by training or r;tra1n1ng
can bzcome, qualified.

E. Paid training and retraining programs
In thz event training or retraining is required by

euolo;nenu or reamaloymant such training or retraining shall
Le provided at no cost to the einployee.



- Page Four

F. Benefits must be included which are no less than those
provided under Section 5(2)(f), Interstate Commerce Act,
which benefits include: .

1. Dismissal and displacement allowances
2. Separation allowances

3. . Moving allowances and protection of losses
incidental to moves

4. Protection of fringzs benefits

5. Procedures for notice of changes arising as a
result of project which will result in dismissals
or displacements, opportunity to negotiate implementing
agreements with submission of disputes to final and
bind1ng arbitration

G. D]Spate reso]utIOn procedures : ) ' :

All protectxve arrangements must provide a means for the

resolution of disputes which arise between the parties

as to the zppropriate interpretation, application or

enforcement of the protective terms and conditions. With

respect to any disputes which arise concerning whether a

particular employze was affected by a project, it shall be

u1§* thz employee's obligation to specify the pertinent facts of the -
oject relied upon. It shall then be the applicants burden to

{?gr, (f?ovo that Tactors other than the project affected the employee.

. - -

V. PROCESSING OF AWENDATODY APPLICATIO“ ) : R

lnen an app11caulon is supplenontal to or revises or amends in
immaterial respscts an application for which DOL has already certified
that fair and equitable arrangements have been made to protect the
interests of mass transit employees affected by the subaect project,
and absent unusual circumstances, .

2. . DOL will on its ouwn initiative apply to the supp!emental
or other amendatory application the seme terms and conditions as
vere certified Tor the subject project as originally constituted.
DOL processing of these applications will be expedited. e

VI. RECERTIFICATIONS BASED OM EXISTIHG AGREEMENTS I

Hhen the Department of Labor receives a certification
request for a grant apnllcatwon wnich is identified as being
in a category of recurring grants, as set forth below, and when
the applicant has an existing ]3(c) agreement for a previous
grant in that category, the Department of Labor will notify
the parties of its receipt of the application and its intent
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to certify the new project on the basis of the previously
developed 13(c) arrangement unless within 30 days from that
notification a party objects to certification on that basis.
Upon receipt of any objection the Secretary of Labor will review
the objection to determine appropriate action to take in future
processing of the certification request. This procedure will
apply to the following categories of grants:

a. capital grants for purchase or renovation
5 of vehicles (including buses, railcars, or
other vehicles) based on a normal equipment -
replacement or maintenance cycle, not resulting -
in & contraction of service levels; P

b. capital grants for refurbishing of rights-of-way,
buildings, or other real property where the -
activity is closely similar to that carried out
over a period of years; . .

c. grants pursuant to specified multi-year programs
of identifiable projects;

w3 d. operating assistance grants.
VI&. OPERATING ASSISTANCE GRANTS

1

- =~ A. Model Agreement

VJFMYVV\ ‘ An employse protection agreement for application to operating
AP assistance grants was executed on July 23, 1975, by representatives

of the Azerican Public Transit Association and Amalgamated Transit
Union and Transport YWorkers Union of America, and on July 31, 1975,
by representatives of the Railway Labor Executives' Association, -
Y&ﬂ the Brotherhood of Railway. Airline and Steamship Clerks, Freight

Handlers, Express and Station Employees, and Brotherhood of
Locomotive Engineers, and the International Association of
Hachinists and Aerospace Workers, together with a Side Letter of ¢
Undarstanding dated July 21, 1975, relating thereto, and a - '
Mamorandum to the Sacretary of Labor dated July 18, 1975, provided
to the Szcretary in connection with the agreement. The Memorandum
to the Secretary of Lebor contains further understandings between
the parties as to administrative use of the agreement. These
documants are set Torth bzlow.

»
bacomz party to the agreement as promptly as possible. Upon
propar endorsemznt of the agrecment by the local parties in
interest as provided by Section 26 and 27 thereof, the agree-
nent will serve as the basis for the Secretary of Labor's

. certification that the required employee protections have been
provided. .

& Q
B. The Secretary of Labor encourages urban mass transportationgé
employars and local representatives of affected employees €
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C. In processing any cases invalving non-signatory parties,
or any capital, operating, or demonstration project other-
wise excluded from coverage under the agreement, the
Secretary of Labor will give consideration to the
recommandations of the parties as to administrative use
of their agreement as set forth in the Memorandum to the
Secretary of "Labor dated July 18, 1975.

VIII. DOL CONTACT

Questions concerning the subject matter covered by these quidelines
should be addressed to the Division of Employee Protections, .
Labor-Management Services Administration, U. S. Department of Labor,
Room N-5709, 200 Constitution Avenue, I. U., Washington, D. C. 20210;
phone numbor (202) 523 5495, )

-

(X
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THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

UG 2 4 1916

MEMORANDUM FOR: THE HONORABLE'JAMES CANNON
.A551stant to the President
;. for Dpfiestic Efalrs
! Jr !
</, -,. A f
FROM: . TWILLTAM T. COLEMAN\ JR.
Secretary of Transportatlon

SUBJECT: Section 13(c)

In accordance with the President's intent, we have attempted
to come to a resolution with the Department of Labor on the
four agreed upon issues—--time limits, multi-year certifica-
tions, publish regqulations, and single certification. How- .
ever, we were unable to do so because Secretary Usery wishes
to propose guidelines which foreclose further consideration
of the Negative Declaration procedure, the remaining issue.
We do not agree with this approach, nor do we consider such
a version of the guidelines responsive to the President's
intent that the Negative Declaration issue be addressed
separately in September, as Secretary Usery requested at our
meeting.

I am therefore submitting for the Department of Transportation
a draft of specifications for proposed interpretive guidelines
which are written so as not to foreclose the Negative
Declaration issue. They are limited to resolution of the four
agreed upon issues, and can be said to express a common posture
of the two Departments with respect to them. Language on
negative declaration would have to be agreed to as part of the
critical decision on that issue. I believe that no guidelines
should be published until that decision is made.

Should the decision be in favor of a Negative Declaration
procedure, it would be necessary to add a brief section on
it to the guidelines. Such a section is appended to the
guidelines I have enclosed.
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If the decision were against such a procedure, the guidelines’
would have to be changed to include sections on operating
assistance grants and the National Agreement, and to add
operating assistance to the list of category grants for
recertification under Section VI.

I am of the opinion that the President can make a decision on
the Negative Declaration issue in September, and that the
Department of Labor can publish specifications for guidelines
immediately following the decision. The studies mentioned by
Secretary Usery, of which we are cognizant, do not have
significant bearing on the issue. Any remaining concerns which
the Department of Labor may have on the legality of the
Negative Declaration procedure can be resolved by seeking an
opinion from the Department of Justice.

Enclosure

cc:
Secretary Usery

bcc: Judith Hope
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SPECIFICATIONS

PROPOSED INTERPRETIVE GUIDELINES

Sections 3(e) (4) and 13(c), Urban Mass
/ Transportation Act of 1%64, as amended

I. PURPOSE STATEMENT ) ‘

The purpose of these guidelines is to provide information
concerninc DOL's administrative procedures and interpretations
in processing applications for assistance under the Urban Mass
Transportation Act of 1964, as amended.

5

Il. EFINITION OF KEY TERNMS

A. "Employees"

I

Individuals employed in the Urban Mass Transportation

Industry not limitecd to those individuals employed by
the particular entity receiving the assistance but in-

cludinc all mass transportation emplovees of urban mass

transit systems who may be affected by the grant.

B. "Protective period"

The period of time during which an affected employee
is entitled to compensatory benefits. This period

shall not be less than six years, except that with respect
to an individual employee it can be limited to a shorter

period of time egual to the period of his employment
prior to his dismissal or displacement.

III. PROCEDURES FOR PROCESSING APPLI1CATIONS FOR FEDERAL
ASSISTANCE

General: Upon receipt of copies of applications for Federal

asssistance subject to 13(c) together with a reguest for.
the certification of employee protective arrangements
from the Department of Transportation, the Department of

FORDN Labor will process those applications which may be in

\ either preliminary or final form. To facilitate review,

- the section of the application dealing with labor and

>/ relocation should estimate the effects on employees of

*/  the contemplated Federal assistance, including possible
impact of the assistance upon existing collective bargain-
ing aorcemonts, employment rights, privileges and benefits
(including pensions) and the continuation of collective
bargaining rights. The application should identify the

LT
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rage Iwo

labor organizations, if any, representing employees of .
urban mass transit carriers in the area of the proposed
project anéd describe what steps, if any, have been
taken to develop the reguired employee protections.

A. If affected employees are represented by a labor

organization it is expected that protective arrange-
ments will be the product of collective bargalnlng
pursuant to these guidelines.

B. Upon receipt of an application involving affected
employees represented by a labor organization, DOL
will refer a copy of the application to that organi-
zation and notify the applicant of the referral.

C. Following referral and notification under B. above,
$ and subject to the exceptions defined in V and VI
below, the parties will be expected to engage in good
faith efforts to reach mutually acceptable protective
arrangements through collective bargining.

D. Provisions will be made for the setting of time
limitations by the Secretary of Labor within which
bargaining must be concluded. 1T 15 anticipated—that
£fime Iimits will be set, case by case, for all projects
which the Secretary of Transportation indicates have a
significant possibility of funding. Further, expedited
processing will be given high priority projects, upon
the Secretary of Labor's owrmrinitiativé or on the request
of the Secretary of Transportation.

E. The Secretary of Labor will review negotiated protective
arrangements. If the agreement meets the reguirements
of section 13(c), the Secretary will so certify to the
Urban Mass Transportation Administrator. If the agreement
is not in conformity with the provisions of section 13(c),
the Secretary may grant parties additional time to
negotiate a satisfactory agreement, or he may set forth
the provisions of the protective agreement himself.

F. If the parties are unable to reach an agreement within
the time periods specified pursuvant to D. above, the
Secretary will review the positions of the parties to
determine appropriate action. If it is determined that

——

e
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the parties cannot reach an agreement. he will advise
ther of the protective terms and conditions upon which

he intends to base the certification. If the Secretary
determines—tirattNE applicant has not made a'§663‘f§Tth
effort to bargaln he will refuse to CeTrtity.

5. The certification made by the Secretary will afford the
same level of protection to those employees who are not
represented by labor organizations.

H. If there is no labor organization representing employees,
the Secretary will set forth the protective terms and
conditions in his letter of certification.

PROVISIONS TO BE INCLUDED IN PROTECTIVE ARRANGEMENTS

Gendral: 1In order that the Secretary may make a deter-
mination that fair and equitable arrangements have been
established for the protection of emplovees who may be
affected by a particular project, acceptable protective
arrangements must include, without being limited to,
the following substantive provisions.

A. Preservation of existing rights, privileges and benefits

All richts, privileges and benefits (including
pension rights and benefits) of employees (including
employees having already retired) under existing
collective bargaining agreements or otherwise shall
be preserved and continued.

B. Continuation of collective bargaining rights

C. Protection of individual employees against a worsening
of their positions with respect to their employment

Protection must be afforded individual employees
against a worsening of their position with respect
to their employment as a result of the financial
assistance. The applicant must afford protection
to any employce who as a result of the project is
laid off, transferred or placed in a worse position
with respect to compensation, hours, working conditions,
fringe bencfits or seniority or any privileges pertain-
ing thereto.
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D.

Assurances of employment to employees of acquired
mass transportation systems and priority of re-
employment of employees terminated or laid off.

The protective arrangement must afford assurances
of employment to employees of acguired mass trans-
portation systems as well as priority of reemployment
to dismissed employees. A dismissed employee shall
be granted priority of employment or reemployment .
to fill any vacant position on the system for which
he is, or by training or retraining can become,
qualified.

Paid training and retraining programs
# In the event training or retraining is reguired by
employment or reemployment such training or retraining
shall be provided at not cost to the employee.

Benefits must be included which are no less than those
provided under Section 5(2) (f), Interstate Commerce
Act, which benefits include:

l. Dismissal and displacement allowances
2. Separation allowances

3. Moving allowances and protection of losses
incidental to moves

4. Protection of fringe benefits

5. Procedures for notice of changes arising as a
result of the project which will result in
dismissals or displacements, opportunity to
negotiate implementing agreements with sub-
mission of disputes to final and binding
arbitration

Dispute resolution procedures

All protective arrangements must provide a means
for the resolution of disputes which arise between
the parties as to the appropriate interpretation,
application or enforcement of the protective terms
and conditions. With respect to any disputes which
arise concerning whether a particular employce was
affected by a projgct, it shall be the employee's
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V. PROCESSING OF AMENDATORY APPLICATIONS

When an application is supplemental to or ‘revises or
amends in immaterial respects an application for which DOL
has already certified that Tair and equitable arrangements
have been made to protect theé i1nterests or mas
employ 3 j ,an sen usual
circumstances, DOL will on its own 1nitiative apply to the-
supplemental or other amendatory application the Same terms
and conditions as were certified for the subject pProject as

ox:ﬁTﬁEII?‘ESEEFIEﬁEEEf‘“DUr“ﬁT5Eéggtng-vf‘these-app}teatlons
wlll be expedited.

VI. SPECIAL PROCEDURES FOR CATEGORY GRANTS

When the Department of Labor receives a certification
request for a grant application which is identified as being
in a category of recurring grants, as set forth below, and when
the applicant has an existing 13(c) agreement for a previous
grant in that category, the Department of Labor will notlfy
the parties of its receipt of the application and its intent
to certify the new project on the basis of the previously
developed 13(c) arrangement unless within 30 days from that
notification a party objects to certification on that basis.
Upon receilp ction the Secretary of Labor will réview
the Ob]eCtIOﬂ to determine appropriate action to take in further
processing of the certification request.

This procedure will apply at least to the following
categories of grants:

a. capital grants for the purchase or renovation of
vehicles (including buses, railcars, oxr other
vehicles) based on a normal eguipment replacement

or mai (o] sulting in
contraction of service levels; =

b. capital grants for rehabilitation of rights-of-way,
buildings, or other real property where the activity
is closely similar to that carried out over a period

¢\ of years; —

.y c. grants pursuant to specified multi-year programs of
7 identifiable projects.

——
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VII. DOL CONTACT .

Questions concerning the subject matter covered by these
guidelines should be addressed to the Chief of the Division
of Employee Protections, Labor-Management Services Adminis-
tration, U.S. Department of Labor, Room N-5709, 200
Constitution Avenue, N.W., Washington, D.C. 20210; phone
number (202) 523-6495.

Al
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Proposed addition to guidelines to cffectuate
Negative Declaration procedure. Would be
added as Section V, with subsequent
sections re-numbered

V. NEGATIVE DECLARATION FOR GENERAL PURPOSE OPERATING

ASSISTANCE GRANTS. In. the case of grants of operating
assistance funds under Section 5, where such funds are pro-
vided in the nature of general purpose operating assistance
or revenue sharing, and where the term "project" has no
particular identity but is identified as a certain propor-
tion of the total sum of money needed to operate an entire
system, there is no likelihood of adverse impact on mass
transportation employees as a result of such assistance.

In such cases, the Secretary of Transportation may make
grants without a 13(c) certification. However, the
Secretary of Labor must concur that the proposed projects
may be defined. as being in such a category. Further, the
Secretary of Transportation will reguire that there be
included in UMTA operating assistance funding contracts

a warranty by the grantee of no adverse impact, together
with a commitment by such grantee to provide redress under
Section 13 (c) upon any subsequent showing of actual adverse
impact.




THE WHITE HOUSE
WASHINGTON

Mr., Cannon:

Art has asked David
and Judy to prepare a memo

on this by the end of
Wednesday.
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cc: Hope
Quern
Lissy

U. S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
WASHINGTON

August 24, 1976

MEMORANDUM FOR: THE HONORABLE JAMES CANNON
Assistant to the President
for Domestic Affairs

FROM: W.J. USERY, JR.
Secretary of Labor

SUBJECT: Section 13(c), URBAN MASS TRANSPORTATION ACT OF
1964, AS AMENDED

At our August 2, 1976 meeting, the President requested a memorandum
setting forth the steps the Department of Labor planned to take in
response to four of the proposals outlined in your memorandum of
June 3, 1976. The President also directed that further consideration
of any changes in existing certification practices to accommodate

a '"megative declaration'' procedure be deferred. This matter would
be taken up again when further information was available from

several pending studies on the administration of Section 13(c).

One of the four proposals in your June 3 memorandum was the
promulgation and publication of regulations on the administration
of Section 13(c). DOL believes there is a need for public guidance
on program administration, but we would prefer simple guidelines

to a more formal, rigid set of regulations. DOT has no objection
to this approach. Attached is a draft of interpretive guidelines
which follow through in this vein.

These guidelines address the remaining three proposals in your
June 3 memorandum, namely:

Single certification for single grant: Section V, page 4

Setting time limits on negotiations: Section III.D., page 2

Multi-year certifications: Section VI, page 4




The Department of Labor plans to consult initially on the guidelines
with key interested parties, including the transit industry, transit
labor, and organizations such as the National Association of Counties
as expeditiously as possible. Upon completion of that consultation,
we will finalize the guidelines for publication for comment in the
Federal Register. Following review of any comments received, we
would adopt and publish final guidelines.

These draft guidelines have been reviewed by the Department of
Transportation. I understand that they have no substantial problems
with the procedures outlined in the guidelines. However, they
continue to object that the procedures do not contemplate a '‘negative
declaration'' approach.

cc: Honorable William T. Coleman
Secretary of Transportation

Attachment



8/24/76

SPECIFICATIONS
PROPOSED INTERPRETIVE GUIDELINES

Sections 3(e)(4) and 13(c), Urban Mass
Transportation Act of 1964, as amended

I. PURPOSE STATEMENT

The purpose of these guidelines is to provide information concerning
DOL's administrative procedures and interpretations in processing
applications for-assistance under the Urban Mass Transportatlon Act

of 1964, as amended.

11. DEFINITION OF KEY TERHS | | e
A. "Employees" | ' Aiéa
K

Individuals employed in the Urban Mass Transportation Industry -
not limited to those individuals employed by the particular

entity receiving the assistance but including all mass trans-
portation employees of urban mass transit systems who may be

affected by the grant.
B. "Protective Period"

The period of time during which an affected employee is entitled
to compensatory benefits. This period shall not be less than

six years, except that with respect to an individual employee

it can be Timited to a shorter period of time equal to the period
of his employment prior to his dismissal or displacement.

I1I1I. PROCEDURES FOR PROCESSING APPLICATIONS FOR FEDERAL ASSISTANCE

General: Upon receipt of copies of applications for Federal
assistance subject to 13(c) together with a request for the .
certification of employee protective arrangements from the
Department of Transportation, the Department of Labor will
process those applications, which may be in either preliminary
or final form. To facilitate review, the section of the
application dealing with labor and relocation should estimate
the effects on employees of the contemplated Federal assistance,
including possible impact of the assistance upon existing
collective bargaining agreements, employment rights, privileges
and benefits (including pensions) and the continuation of
collective bargaining rights. The application should identify



the labor organizations, if any, representing employees of urban
mass transit carriers in the area of the proposed project and
describe what steps, if any, have been taken to develop the
required employee protections.

A.

If affected employees are represented by a labor organization
it is expected that protective arrangements shall be the
product of collective bargaining, pursuant to these guidelines.

Upon receipt of an application involving affected employees
represented by a labor organization, DOL will refer a copy
of the application to that organ1zat1on and not1fy the
applicant of referral. _

Following referral and notification under B. above, and subject
to the exceptions defined in V and VI below, parties will be
expected to-engage in good faith efforts to reach mutually
acceptable protective arrangenents through co]lect1ve
bargaining. _

Provisions wi]l be made for the setting of time limitations by
the Secretary of Labor within which bargaining must be concluded.

"It is ant1c1pated that time 1imits will be set, case by case,

for all projects which the Secretary of Transportation :
indicates have a 51gn1.1can+ possibility of funding. Further,
expedited processmn will be given high priority projects, upon the
Secretary of Labor's own initiative or on the request of the

Secretary of Transportation.

The Secretary of Labor will review negotiated protective
arrangements. If the agreement meets the requirements of
section 13{c), the Secretary will so certify to the Urban -
Mass Transportation Administrator. If the agreement is (e
not in conformity with the provisions of section 13(c), SR
the Secretary may grant parties additional time to negotiate

a satisfactory agreement, or he may set forth the provisions

of the protective agreement himself. _

If the parties are unable to reach an agreement within the

time period specified pursuant to D. above, the Secretary

will review the positions of the parties to determine appropriate
action. If it is determined that the parties cannot reach an
agreement, he will advise them of the protective terms and
conditions upon which he intends to base the certification.

If the Secretary determines that the applicant has not made

.a good faith effort to bargain he will refuse to certify.

The certification made by the Secretary will afford the same
level of protection to those employees who are not represented
by labor organizations.
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H. If there is no labor organization representing employees,
the Secretary will set forth the protective terms and
conditions in his letter of certification.

PROYVISIONS TO BE INCLUDED IN PROTECTIVE ARRANGEMENTS

General: In order that the Secretary may make a determination
that fair and equitable arrangements have been established for
the protection of employees who may be affected by a particular
project, acceptable protective arrangements must include, without
being limited to, the following substantive provisions.

‘A. Preservation of existing rights, privileges and benefits

A1l rights, privileges, and benefits (1nc1ud1ng pension
rights and benefits) of employees (including employees
having already retired) under existing collective bargaining
agreements. or otherwise shall be preserved and continued.

B. Continuation of collective bargaining rights

C. Protection of individual employees against a worsening of
their positions with respect to their employment :

Protection must be affordad individual employees against a
worsening of their position with respect to their employment
as a result of the financial assistance. The applicant must
afford protection to any employee who as a result of the
preject is laid off, transferred or placed in a worse position
viith respect to compensation, hours, working conditions, fringe
benefits or seniority or any privileges pertaining thereto.

D. Assurances of employment to employees of acquired mass
transportation systems and priority of reemployment of -
employees terminated or laid off.

The protective arrangement must afford assurances of RN

employment to employees of acquired mass transportation -
systems as well as priority or reemployment to dismissed
emp]qyees. A dismissed employee shall be granted priority
of employment or reemp]oyﬂent to fill any vacant position
on the system .for which he is, or by training or retraining
can become, qualified.

E. Paid training and retraining programs -
In the event fraining or retraining is required by

employment or reemployment such training or retraining shall
be provided at no cost to the employee.



VI.

F. Benefits must be included which are no less than those
provided under Section 5(2)(f), Interstate Commerce Act,
which benefits include: .

1. Dismissal and displacement allowances
2. Separation allowances 4

3. Moving allowances and protection of losses
incidental to moves

4. Protection of fringe benefits

5. Procedures for notice of changes arising as a
result of project which will result in dismissals
or displacements, opportunity to negotiate implementing
agreements with submission of disputes to final and
binding arbitration

G. Dispute resolution procedures

A1l protective arrangements must provide a means for the
resolution of disputes which arise between the parties

as to the appropriate interpretation, application or
enforcement of the protective terms and conditions. With
respect to any disputes which arise concerning whether a
particular employee was affected by a project, it shall be

the employee's obligation to specify the pertinent facts of the
project relied upon. 1t shall then be the applicants burden to
prove that factors other than the project affected the employee.

PROCESSING OF AMENDATORY APPLICATIONS

When an application is supplemental to or revises or amends in
immaterial respects an application for which DOL has already certified
that fair and equitable arrangements have been made to protect the
interests of mass transit employees affected by the subject project,
and absent unusual circumstances, : s

c2. . DOL will on its own initiative apply to the supplemental
or other amendatory application the same terms and conditions as
vere certified for the subject project as originally constituted.
DOL processing of these applications will be expedited.

RECERTIFICATIONS BASED ON EXISTING AGREEMENTS

When the Department of Labor receives a certification
request for a grant application which is identified as being
in a category of recurring grants, as set forth below, and when
the applicant has an éxisting 13(c) agreement for a previous
grant 1n.that category, the Department of Labor will notify .
the parties of its receipt of the application and its intent SRLLT RS



~

.. 'Page Five

to certify the new project on the basis of the previously
“dev§10ped 13(c) arrangement unless within 30 days from that
notification a party objects to certification on that basis.
Upon receipt of any objection the Secretary of Labor will review
the objection to determine appropriate action to take in future
processing of the certification request. This procedure will
apply to the following categories of grants:

a. capital grants for purchase or renovation
of vehicles (including buses, railcars, or
other vehicles) based on a normal equipment
replacement or maintenance cycle, not resulting
in a contraction of service levels; '

b. capital grants for refurbishing of rights-of-way,
buildings, or other real property where the -
activity is closely similar to that carried out
over a period of years; : -

c. grants pursuant to specified multi-year programs
of identifiable projects;

d. operating assistance grants.
VII. OPERATING ASSISTANCE GRANTS
- =A. Model Agreement

An employee protection agreement for application to operating
assistance grants was executed on July 23, 1975, by representatives
of the American Public Transit Association and Amalgamated Transit
Union and Transport Workers Union of America, and on July 31, 1975,
by representatives of the Railway Labor Executives' Association,
the Brotherhood of Railway, Airline and Steamship Clerks, Freight
Handlers, Express and Station Employees, and Brotherhood of
Locomotive Engineers, and the International Association of
Machinists and Aerospace Workers, together with a Side Letter of
Understanding dated July 21, 1975, relating thereto, and a
Meporandum to the Secretary of Labor dated July 18, 1975, provided
to the Secretary in connection with the agreement. The Memorandum
to the Secretary of Labor contains further understandings between
the parties as to administrative use of the agreement. These
documents are set forth below. :

B. The Secretary of Labor encourages urban mass transportation
employers and local representatives of affected employees to
become party to the agreement as promptly as possible. Upon
proper endorsement of the agreement by the local parties in
interest as provided by Section 26 and 27 thereof, the agree-
ment will serve as the basis for the Secretary of Labor's
certification that the required employee protections have been SO
provided. - i . S ey




- .- -Page Six
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C. In processing any cases involving non-signatory parties,
or any capital, operating, or demonstration project other-
wise excluded from coverage under the agreement, the
Secretary of Labor will give consideration to the
recommendations of the parties as to administrative use
of their agreement as set forth in the Memorandum to the
Secretary of ‘Labor dated July 18, 1975.

DOL CONTACT

' Questions'concerning,thé subject matter covered by these quidelines

should be addressed to the Division of Employee Protections,

Labor-Management Services Administration, U. S. Department of Labor,

Room N-5709, 200 Constitution Avenue, N. W., Washington, D. C. 20210;
phone number (202) 523-6495. :
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THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

MG 24 1910

MEMORANDUM FOR: THE HONORABLE JAMES CANNON
Assistant to the President
for Domestic Affairs
A 3LJ L= 'VIV | "’.'-/;. — ! -
FROM: WILLIAM é;‘COLE ¢ JR.
Secretary of Transportation

SUBJECT: Section 13(c)

In accordance with the President's intent, we have attempted
to come to a resolution with the Department of Labor on the
four agreed upon issues--time limits, multi-year certifica-
tions, publish regulations, and single certification. How-
ever, we were unable to do so because Secretary Usery wishes
to propose guidelines which foreclose further consideration
of the Negative Declaration procedure, the remaining issue.
We do not agree with this approach, nor do we consider such
a version of the guidelines responsive to the President's
intent that the Negative Declaration issue be addressed
separately in September, as Secretary Usery requested at our
meeting.

I am therefore submitting for the Department of Transportation
a draft of specifications for proposed interpretive guidelines
which are written so as not to foreclose the Negative
Declaration issue. They are limited to resolution of the four
agreed upon issues, and can be said to express a common posture
of the two Departments with respect to them. Language on
negative declaration would have to be agreed to as part of the
critical decision on that issue. I believe that no guidelines
should be published until that decision is made.

Should the decision be in favor of a Negative Declaration
procedure, it would be necessary to add a brief section on
it to the guidelines. Such a section is appended to the
guidelines I have enclosed.
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If the decision were against such a procedure, the guidelines
would have to be changed to include sections on operating
assistance grants and the National Agreement, and to add
operating assistance to the list of category grants for
recertification under Section VI.

I am of the opinion that the President can make a decision on
the Negative Declaration issue in September, and that the
Department of Labor can publish specifications for guidelines
immediately following the decision. The studies mentioned by
Secretary Usery, of which we are cognizant, do not have
significant bearing on the issue. Any remaining concerns which
the Department of Labor may have on the legality of the
Negative Declaration procedure can be resolved by seeking an
opinion from the Department of Justice.

Enclosure

cc:
Secretary Usery
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SPECIFICATIONS

PROPOSED INTERPRETIVE GUIDELINES

Sections 3(e) (4) and 13(c), Urban Mass
/ Transportation Act of 1964, as amended

PURPOSE STATEMENT ' v

The purpose of these guidelines is to provide information

concerning DOL's administrative procedures and interpretations
in processing applications for assistance under the Urban Mass
Transportation Act of 1964, as amended.

II.

111.

L]
DEFINITION OF KEY TERMS

A. "Employees"

Individuals employed in the Urban Mass Transportation
Industry not limited to those individuals employed by
the particular entity receiving the assistance but in-
cluding all mass transportation employees of urban mass
transit systems who may be affected by the grant.

B. "Protective period"

The period of time during which an affected employee
is entitled to compensatory benefits. This period
shall not be less than six years, except that with respect
to an individual employee it can be limited to a shorter
period of time equal to the period of his employment. "¢
prior to his dismissal or displacement. A 2N

{o e

PROCEDURES FOR PROCESSING APPLICATIONS FOR FEDERAL |-
ASSISTANCE wo

General: Upon receipt of copies of applications for Federal
asssistance subject to 13(c) together with a reguest for
the certification of employee protective arrancements

from the Department of Transportation, the Department of
Labor will process those applications which may be in )
either preliminary or final form. To facilitate review,
the section of the application dealing with labor and
relocation should estimate the effects on employees of

the contemplated Federal assistance, including possible
impact of the assistance upon existing collective bargain-
ing agreements, employment rights, privileges and benefits
(including pensions) and the continuation of collective
bargaining rights. The application should identify the
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labor organizations, if any, representing employees of
urban mass transit carriers in the area of the proposed
project and describe what steps, if any, have been
taken to develop the reguired employee protections.

A. 1If affected employees are represented by a labor
organization it is expected that protective arrange-
ments will be the product of collective bargaining
pursuant to these guidelines.

B. Upon receipt of an application involving affected
employees represented by a labor organization, DOL
will refer a copy of the application to that organi-
zation and notify the applicant of the referral.

C. PFollowing referral and notification under B. above,

{ and subject to the exceptions defined in V and VI
below, the parties will be expected to engage in good
faith efforts to reach mutually acceptable protective
arrangements through collective bargining.

D. Provisions will be made for the setting of time
limitations by the Secretary of Labor within which
bargaining must be concluded. It is anticipated that
time limits will be set, case by case, for all projects
which the Secretary of Transportation indicates have a
significant possibility of funding. Further, expedited
processing will be given high priority projects, upon
the Secretary of Labor's own initiative or on the reqguest
of the Secretary of Transportation.

E. The Secretary of Labor will review negotiated protective
arrangements. If the agreement meets the reguirements
of section 13(c), the Secretary will so certify to the
Urban Mass Transportation Administrator. If the agreement
is not in conformity with the provisions of section 13(c),
the Secretary may grant parties additional time to
negotiate a satisfactory agreement, or he may set forth
the provisions of the protective agreement himself.

F. If the parties are unable to reach an agreement within
the time periods specified pursuant to D. above, the
Secretary will review the positions of the parties to
determine appropriate action. If it is determined that
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the parties cannot reach an agreement, he will advise
them of the protective terms and conditions upon which
he intends to base the certification. 1If the Secretary
determines that the applicant has not made a good faith
effort to bargain he will refuse to certify.

G. The certification made by the Secretary will afford the

same level of protection to those employees who are not
represented by labor organizations.

H. If there is no labor organization representing employees,
the Secretary will set forth the protective terms and
conditions in his letter of certification.

PROVISIONS TO BE INCLUDED IN PROTECTIVE ARRANGEMENTS

Gendral: 1In order that the Secretary may make a deter-

mination that fair and equitable arrangements have been
established for the protection of emplovees who may be

affected by a particular project, acceptable protective
arrangements must include, without being limited to,
the following substantive provisions.

A. Preservation of existing rights, privileges and benefits

All rights, privileges and benefits (including
pension rights and benefits) of employees (including
employees having already retired) under existing
collective bargaining agreements or otherwise shall
be preserved and continued.

B. Continuation of collective bargaining rights

C. Protection of individual employees against a worsening

of their positions with respect to their employment

Protection must be afforded individual employees
against a worsening of their position with respect
to their employment as a result of the financial
assistance. The applicant must afford protection
to any employee who as a result of the project is
laid off, transferred or placed in a worse position
with respect to compensation, hours, working conditions,
fringe benefits or seniority or any privileges pertain-
ing thereto.
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D. Assurances of employment to employees of acquired
mass transportation systems and priority of re-
employment of employees terminated or laid off.

The protective arrangement must afford assurances
of employment to employees of acguired mass trans-
portation systems as well as priority of reemployment
to dismissed employees. A dismissed employee shall
be granted priority of employment or reemployment .
to fill any vacant position on the system for which
he is, or by training or retraining can become,
gualified.

E. Paid training and retraining programs

In the event training or retraining is required by
employment or reemployment such training or retraining
shall be provided at not cost to the employee.

F. Benefits must be included which are no less than those
provided under Section 5(2) (f), Interstate Commerce
Act, which benefits include:

1. Dismissal and displacement allowances
2. Separation allowances

3. Moving allowances and protection of losses
incidental to moves

4. Protection of fringe benefits

5. Procedures for notice of changes arising as a
result of the project which will result in
dismissals or displacements, opportunity to
negotiate implementing agreements with sub-
mission of disputes to final and binding
arbitration

G. Dispute resolution procedures

All protective arrangements must provide a means
for the resolution of disputes which arise between
the parties as to the appropriate interpretatiqgn,
application or enforcement of the protective terms
and conditions. With respect to any disputes which
arise concerning whether a particular employee was
affected by a project, it shall be the employee's
obligation to specify the pertinent facts of the U

project relied upon. x?f>*u\»
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V. PROCESSING OF AMENDATORY APPLICATIONS

When an application is supplemental to or revises or
amends in immaterial respects an application for which DOL
has already certified that fair and eguitable arrangements
have been made to protect the interests of mass transit
employees affected by the subject project, and absent unusual
circumstances, DOL will on its own initiative apply to the
supplemental or other amendatory application the same terms
and conditions as were certified for the subject project as
originally constituted. DOL processing of these applications
will be expedited.

VI. SPECIAL PROCEDURES FOR CATEGORY GRANTS

When the Department of Labor receives a certification
request for a grant appllcatlon which is identified as being
in a category of recurring grants, as set forth below, and when
the appllcant has an existing 13(c) agreement for a previous
grant in that category, the Department of Labor will notify
the parties of its receipt of the application and its intent
to certify the new project on the basis of the previously
developed 13(c) arrangement unless within 30 days from that
notification a party objects to certification on that basis.
Upon receipt of any objection the Secretary of Labor will review
the objection to determine appropriate action to take in further
processing of the certification request.

This procedure will apply at least to the following
categories of grants:

a. capital grants for the purchase or renovation of
vehicles (including buses, railcars, or other
vehicles) based on a normal equipment replacement
or maintenance cycle, not resulting in a
contraction of service levels;

b. capital grants for rehabilitation of rights-of-way,
buildings, or other real property where the activity
is closely similar to that carried out over a period
of years;

c. grants pursuant to specified multi-year programs of
identifiable projects.
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VII. DOL CONTACT

Questions concerning the subject matter covered by these
guidelines should be addressed to the Chief of the Division
of Employee Protections, Labor-Management Services Adminis-
tration, U.S. Department of Labor, Room N-5709, 200
Constitution Avenue, N.W., Washington, D.C. 20210; phone
number (202) 523-6495.



- = Proposed addition to guidelines to effectuate
Negative Declaration procedure. Would be
added as Section V, with subsequent
sections re-numbered

V. NEGATIVE DECLARATION FOR GENERAL PURPOSE OPERATING

ASSISTANCE GRANTS. In the case of grants of operating
assistance funds under Section 5, where such funds are pro-
vided in the nature of general purpose operating assistance
or revenue sharing, and where the term "project" has no
particular identity but is identified as a certain propor-
tion of the total sum of money needed to operate an entire
system, there is no likelihood of adverse impact on mass
transportation employees as a result of such assistance.

In such cases, the Secretary of Transportation may make
grants without a 13(c) certification. However, the
Secretary of Labor must concur that the proposed projects
may be defined. as being in such a category. Further, the
Secretary of Transportation will require that there be
included in UMTA operating assistance funding contracts

a warranty by the grantee of no adverse impact, together
with a commitment by such grantee to provide redress under
Section 13 (c) upon any subsequent showing of actual adverse
impact.
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U.S. DEPARTMENT OF LABOR

Orrice oF THE UNDER SECRETARY
WASHINGTON, D.C. 20210

August 30, 1976

MEMORANDUM FOR: THE HONORABLE JAMES CANNON
Assistant to the President

for Domestic Affairs
FROM: MICHAEL H. MOSKOW W’W

Acting Secretary of Labor

SUBJECT: Section 13(c), URBAN MASS TRANSPORTATION ACT
OF 1964, AS AMENDED

Following up on our phone conversations this weekend, I have
discussed the proposed interpretive guidelines on the adminis-
tration of Section 13(c) further with Bob Patricelli. Attached
is a proposed modification of those guidelines Bob and I
discussed which I believe will be acceptable to both Departments.
This modified proposal addresses each of the four issues on
which the President directed the Departments to reach agreement
at our August 2, 1976 meeting. You should recognize that further
modifications to this document would be required when a final
determination is reached on the negative declaration issue.

cc: Honorable William T. Coleman
Secretary of Transportation

Attachment
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SPECIFICATIONS
PROPOSED INTERPRETIVE GUIDELINES

Sections 3(e)(4) and'13(c), Urban Mass
Transportation Act of 1964, as amended

I. PURPOSE STATEMENT

The purpose of these gu1de]1nes is to provide 1nformat1on concernlng
DOL's administrative procedures and interpretations in processing
applications for assistance under the Urban Mass Transportat1on Act
of 1964, as amended. : ,

IT. DEFINITION OF KEY TERMS

A. “Employees"

Individuals employed in the Urban Mass Transportation Industry
not limited to those individuals employed by the particular
entity receiving the assistance but including all mass trans-
portation employees of urban mass transit systems who may be
affected by the grant.

B. "“Protective Period"

The period of time during which an affected employee is entitled
to compensatory benefits. This period shall not be less than
six years, except that with respect to an individual employee

it can be Timited to a shorter period of time equal to the period
of his employment prior to his dismissal or displacement.

III. PROCEDURES FOR PROCESSING APPLICATIONS FOR FEDERAL ASSISTANCE

General: Upon receipt of copies of applications for Federal
assistance subject to 13(c) together with a request for the .
certification of employee protective arrangements from the
Department of Transportation, the Department of Labor will
process those applications, which may be in either preliminary
or final form. To facilitate review, the section of the Y b
application dealing with labor and relocation should estimate /f h
the effects on employees of the contemplated Federal assistance, e
including possible impact of the assistance upon existing Vi Y
collective bargaining agreements, employment rights, privileges RNy G
and benefits (including pensions) and the continuation of , s
collective bargaining rights. The application should identify
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the
mass

labor organizations, if any, representing employees of urban
transit carriers in the area of the proposed project and

describe what steps, if any, have been taken to develop the

requ

A.

ired employee protections.

If affected employees are represented by a labor organization
it is expected that protective arrangements shall be the
product of collective bargaining, pursuant to these guidelines.

Upon receipt of an application involving affected employees
represented by a labor organization, DOL will refer a copy
of the application to that organization and not1fy the
applicant of referral.

Following referral and notification under B. above, and subject
to the exceptions defined in V and VI below, parties will be
expected to engage in good faith efforts to reach mutually
acceptable protective arrangements through co]]ect1ve
bargaining. ,

Provisions will be made for the setting of time limitations by
the Secretary of Labor within which bargaining must be concluded.

-1t is anticipated that time Timits will be set, case by case,

for a1l projects which the Secretary of Transportation S
indicates have a 51gnz:1can+ poss1b1.1gy of funding. Further,

expadited proce5>1rﬂ will be given high priority projects, upon the

Secretary of Labor's own initiative or on the request of the
Secretary of Transportation.

The Secretary of Labor will review negotiated protective
arrangements. If the agreement meets the requirements of
section 13(c), the Secretary will so certify to the Urban
Mass Transportation Administrator. If the agreement is

not in conformity with the provisions of section 13(c),

the Secretary may grant parties additional time to negotlate
a satisfactory agreement, or he may set forth the prov1s1ons
of the protective agreement himself.

If the parties are unable to reach an agreement within the

time period specified pursuant to D. above, the Secretary

will review the positions of the parties to determine appropriate
action. If it is determined that the parties cannot reach an
agreement, he will advise them of the protective terms and

conditions upon which he intends to base the certification.

If the Secretary determines that the applicant has not made o FERD™

a good faith effort to bargain he will refuse to certify. {ﬁ
The certification made by the Secretary will afford the same [ ;
level of protection to those employees who are not represented
by labor organizations.
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H. If there is no labor organization representing employees,
the Secretary will set forth the protective terms and
conditions in his letter of certification.

PROVISIONS TO BE INCLUDED IN PROTECTIVE ARRANGEMENTS

General: In order that the Secretary may make a determination
that fair and equitable arrangements have been established for
the protection of employees who may be affected by a particular
project, acceptable protective arrangements must include, without
being limited to, the following substantive prov151ons

'A. Preservation of existing rights, privileges and benefits

A1l rights, pr1v1leges, and benefits (1nc]ud1ng pension
rights and benefits) of employees (including employees
having already retired) under existing collective bargaining
agreements. or otherwise shall be preserved and continued.

B. Continuation of collective bargaining rights

C. Protection of individual employees against a worsening of
their positions with respect to their employment

Protection must be afforded individua] empToyees against a
worsening of their position with respect to their employment

as a result of the financial assistance. The applicant must
afford prote ction to any employee who as a result of the
project is laid off, transferred or placed in a worse position
with respect to compensation, hours, working conditions, fringe
benefits or seniority or any pr1v1]eges perta1n1ng thereto.

D. Assurancps of emp]oymont to employees of acquired mass
transportation systems and priority of reemployment of
employees terminated or laid off.

The protective arrangement must afford assurances of
employment to employees of acquired mass transportation -
systems as well as priority or reemployment to dismissed
employees. A dismissed employee shall be granted priority
of employment or reemployment to fill any vacant position
on the system .for which he is, or by training or retraining
can become, qualified.

E. Paid training7and retraining programs P

In the event training or retraining is required by i?
employment or reemployment such training or retraining shall’
be provided at no cost to the employee.

L
NS
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F. Benafits must be included which are no less than those
provided under Section 5(2)(f), Interstate Commerce Act,
vhich benefits include: .

1. Dismissal and displacement allowances
2. Separation allowances

3. HMoving allowances and protection of losses
incidental to moves

4. Protection of fringe benefits

5. Procedures for notice of changes arising as a
result of project which will result in dismissals
or displacements, opportunity to negotiate implementing
agreements with submission of disputes to final and
binding arbitration

6. Dispute resolution procedures

A1l protective arrangements must provide a means for the
resolution of disputes which arise between the parties

as to the appropriate interpretation, application or
enforcement of the protective terms and conditions. With
respect to any disputes which arise concerning whether a
particular employee was affected by a project, it shall be

the employee's obligation to specify the pertinent facts of the
project relied upon. It shall then be the applicants burden to
prove that factors other than the project affected the employee.

V. PROCESSING OF AMENDATORY APPLICATIONS

HWnen an application is supplemental to or revises or amends in
immaterial respects an application for which DOL has already certified
that fair and equitable arrangements have been made to protect the
interests of mass transit employees affected by the subject project,
and absent unusual circumstances, e

2. . DOL will on its own initiative apply to the supplemental
or other amendatory application the same terms and conditions as
vere certified for the subject project as originally constituted.
DOL processing of these applications will be expedited.

VI. RECERTIFICATIONS BASED ON EXISTING AGREEMENTS

When the Department of Labor receiVes a certification

request for a grant application which is identified as being LD R

in a category of recurring grants, as set forth below, and when f =
the applicant has an existing 13(c) agreement for a previous [
grant in that category, the Department of Labor will notify Yot
the parties of its receipt of the application and its intent 3&
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VII.

-

to certify the new project on the basis of the previously
developed 13(c) arrangement unless within 30 days from that
notification a party objects to certification on that basis.
Upon receipt of any objection the Secretary of Labor will
review the objection to determine appropriate action to take
in future processing of the certification request. This
procedure will apply to the following categories of grants:

a. capital grants for purchase or renovation
of vehicles (including buses, railcars, or
other vehicles) based on a normal equipment
replacement or maintenance cycle, not
resulting in a contraction of service levels;

b. capital grants for refurbishing of rights-
of-way, buildings, or other real property
where the activity is closely similar to that
carried out over a period of years;

c. grants pursuant to specified multi-year -
programs of identifiable projects;

d. other categories to be determined by the
Secretary of Labor.

DOL CONTACT

Questions concerning the subject matter covered by these guidelines
should be addressed to the Division of Employee Protections,
Labor-Management Services Administration, U. S. Department of Labor,
Room N-5641, 200 Constitution Avenue, N. W., Washington, D. C. 20210;
phone number (202) 523-6495.

v, E
R PR



DEPARTMENT OF TRANSPORTATION

URBAN MASS TRANSPORTATION ADMINISTRATION
WASHINGTON, D.C. 20590

THE ADMINISTRATOR

August 30, 1976

MEMORANDUM FOR: Honorable James Cannon
Assistant to the President
for Domestic AfPai *

FROM: Robert E. Patri 1f“‘

SUBJECT: Section 13(c)

This will confirm what Mike Moskow is reporting to
you by separate memorandum--that the Department of
Transportation and the Department of Labor have
agreed on Interpretive Guidelines regarding four
issues in the administration of Section 13(c).

As the Department of Labor's memorandum makes clear,
this agreement does not encompass the issue of nega-
tive declarations for operating assistance grants.
That subject is being dealt with separately.

cc: Hon. Michael Moskow
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THE ADMINISTRATOR
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FROM: Robert E. Patrij 115;9"'d

SUBJECT: Section 13(c)

This will confirm what Mike Moskow is reporting to
you by separate memorandum--that the Department of
Transportation and the Department of Labor have
agreed on Interpretive Guidelines regarding four
issues in the administration of Section 13(c).
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this agreement does not encompass the issue of nega-
tive declarations for operating assistance grants.
That subject is being dealt with separately.

cc: Hon. Michael Moskow



U.S. DEPARTMENT OF LABOR S
OFrIcE oF TRE UNDER SECRETARY ,«é‘t %y ks
WASHINGTON, D.C. 20210 e Z] s

s B8 &

August 30, 1976

RAND DELIVERED
MEMORANDUM FOR: THE HONORABLE JAMES CANNON :

Assistant to the President
for Domestic Affairs

. n. uosm‘.
FROM: MICHAEL H. MOSKOW s/
Acting Secretary of Labor
SUBJECT: Section 13(c), URBAN MASS TRANSPORTATION ACT

OF 1964, AS AMENDED

Following up on our phone conversations this weekend, I have
discussed the proposed interpretive guidelines on the adminis-
tration of Section 13(c) further with Bob Patricelli. Attached
is a proposed modification of those guidelines Bob and I
discussed which I believe will be acceptable to both Departments.
This modified proposal addresses each of the four issues on
which the President directed the Departments to reach agreement
at our August 2, 1976 meeting. You should recognize that further
modifications to this document would be required when a final
determination is reached on the negative declaration issue.

cc: Honorable William T. Coleman
Secretary of Transportation

Attachment
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‘or final form. To facilitate review,. the section of the

SPECIFICATIONS
PROPOSED INTERPRETIVE GUIDELINES

Sections 3(e)(4) and 13(c), Urban Mass
Transportation Act of 1964, as amended

PURPOSE STATEMENT

The purpose of these guidelines is to provide informatibn'concerning
DOL's administrative procedures and interpretations in processing i
applications for assistance under the Urban Mass Transportation Act

of 1964, as amended. .

DEFINITION OF KEY TERMS
A. "Emp]qyees" |

Individuals employed in the Urban Mass Transportation Industry
not limited to those individuals employed by the particular
entity receiving the assistance but including all mass trans-
portation employeas of urban mass transit systems who may be

. affected by the grant. ' _

B. "Protective Period"

The period of time during which an affected employee is entitled

to compensatory benefits. This period shall not be less than

Six years, except that with respect to an individual employee

it can be limited to a shorter period of time. equal to the period .
of his employment prior to his dismissal or displacement.

PROCEDURES FOR PROCESSING APPLICATIONS FOR FEDERAL ASSISTANCE

General: Upon receipt of copies of app]ications for Federal
assistance subject to 13(c) together with a request for the .

certification of employee protective arrangements from the P,

Department of Transportation, the Department of Labor will e
process those applications, which may be in either preliminary

application dealing with labor and relocation should estimate e
the effects on employees of the contemplated Federal assistance, RS
including possible impact of the assistance upon existing

collective bargaining agreements, employment rights, privileges

and benefits (including pensions) and the continuation of .
collective bargaining rights. The application should identify




..
113

.
.
.

Page Two

the labor organizations, if any, representing employees of urban
mass transit carriers in the area of the proposed project and
describe what steps, if any, have been taken to develop the

required employee protections. :

A. If affected employees are represented by a labor organization
jt is expected that protective arrangements shall be the
product of collective bargaining, pursuant to these guidelines.

B. Upon receipt of an application involving affected employees
represented by a labor organization, DOL will refer a copy
of the application to that organization and notify the

~ applicant of referral. _ » .

C. Following referral and notification under B. above, and subject
to the exceptions defined in V and VI below, parties will be
expected to engage in good faith efforts to reach mutually
acceptable protective arrangements.through collective
bargaining. : :

D. Provisions will be made for the setting of time limitations by

~ the Secretary of Labor within which bargaining must be concluded.
"It is anticipated that time Timits will be set, case by case,
for all projects which the Secretary of Transfp-ortation S
indicates have a significant possibility of funding. Further, -
expadited processing will be given high priority projects, upon the
Secretary of Labor's own initiative or on the request of the
Secretary of Transportation: : o -

E. The Secretary of Labor will review negotiated protective
arrangements. If the agreement meets the requirements of
section 13(c), the Secretary will so certify to the.Urban
Mass Transportation Administrator. If the agreement is
not in conformity with the provisions of section 13(c),
the Secretary may grant parties additional time to negotiate
a satisfactory agreement, or he may set forth the provisions
of the protective agreement himself. .

F. If the parties are unable to reach an agreement within the
time period specified pursuant to D. above, the Secretary
w1i11 review the positions of the parties to determine appropriate
action. If it is determined that the parties cannot reach.an
agreement, he will advise them of the protective terms and
conditions upon which he intends to base the certification.

If the Secretary determines that the applicant has not made TN

a good faith effort to bargain he will refuse to certify. A

G. The certification made by the Secretary will afford the same |’
level of protection to those employees who are not represented.”

by labor organizations. :
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H. 1If there is no labor organization representing employees,
the Secretary will set forth the protective terms and
conditions in his letter of certification.

PROVISIONS TO BE INCLUDED IN PROTECTIVE ARRANGEMENTS

General: In order that the Secretary may make a determination
that fair and equitable arrangements have been established for
the protection of employees who may be affected by a particular
project, acceptable protective arrangements must include, without
being 1limited to, the following substantive provisions.

'A. Preservation of existing rights, privileges and benefits

A11 rights, privileges, and benefits (including pension
rights and benefits) of employees (including employees
having already retired) under existing collective bargaining
agreements. or otherwise shall be preserved and continued.

B. Continuation of collective bargaining rights

C. Protection of individual employees against a worsening of
their positions with respect to their employment

Protection must be affordad individual employees against a
worsening of their position with respect to their employment

as a result of the firancial assistance. The applicant must
afford protection to any employee who as a result of the
project is laid off, transferred or placed in a worse position
vith respect to compensation, hours, working conditions, fringe
benefits or seniority or any privileges pertaining thereto.

D. Assurances of employment to employees of acquired mass
transportation systems and priority of reemployment o
employees terminated or laid off. '

The protective arrangement must afford assurances of
employment to employees of acquired mass transportation .
systems as well as priority or reemployment to dismissed
employees. A dismissed employee shall be granted priority
of employment or reemployment to fill any vacant position
on the system .for which he is, or by training or retraining
can become, qualified.

E. Paid trainind-and retraihing programs -
In the event training or retraining is required by

employment or reemployment such training or retraining shall
be provided at.no cost to the employee.
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F. "Benafits must be included which are no less than those
provided undar Section 5(2)(f), Interstate Commerce Act,
which benefits include: .

1. Dismissal and displacement allowances
2. Separation allowances |

3. HMoving allowances and protection of losses
- incidental  to moves

4. Protection of fringe benefits

5. Procedures for notice of changes arising as a
result of project which will result in dismissals
or displacements, opportunity to negotiate implementing
agreements with submission of disputes to final and
bindiqg arbitration

6. Dispute resolution procedures

A11 protective arrangements must provide a means for the
resolution of disputes which arise between the parties
as to the appropriate interpretation, application or
enforcement of the protective terms and conditions. With
respect to any disputes which arise concerning whether a

o particular empioyee was affected by a project, it shall be

oE the employse’s obligation to specify the pertinent facts of the
project relied upon. It shall then be the applicants burden to
prove that Tactors other than the project affected. the employee.

V. PROCESSING OF AMENDATORY APPLICATION

Wnen an application is supplemental to or revises or amends in
immaterial respects an application for which DOL has already certified
that fair and equitable arrangements have been made to protect the
interests of mass transit employees affected by the subject project,
and absent unusual circumstances, S

2. . DOL will on its own initiative apply to the supplemental
or other amendatory application the same terms and conditions as
vere certified for the subject project as originally constituted.
DOL processing of these applications will be expedited.

VI. RECERTIFICATIONS BASED ON EXISTING AGREEMENTS

When the Depé}tment of Labor receives a certification ,
request for a grant application which is identified as being Y

in a category of recurring grants, as set forth below, and when /'  ° 2%

the applicant has an existing 13(c) agreement for a previous i
grant in that category, the Department of Labor will notify je
the parties of its receipt of the application and its intent U






