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Segregation of white and Negro children in the public schools of a
State solei}· on the ba.si.s of race, pursuant to state Jaws permitting
or requiring such segregation, denies to ~egro children the equal
protection of the laws guaranteed by the Fourteenth Amendmenteven though the physical facilities and other "tangible'' factors of
white and l'\egro schools may be equa.l. Pp. 486-496.
(a)· The hi.srory of the Fourteenth .\mendment is inconclusi,-e
as to its intended effect on public education. Pp. 489-490.
(b) The question presented in these cases must be determined,
not on the basis of conditions existing when the Fourteenth Amendment was adopted, but in the light of the full de~·elopment of
public education and its present phce in American life throughout
the Nation. Pp. 492-493.
(c) Where ~ State has undertaken to provide an opportuniry
for an education in its public schools, such an opportunity is a
right which m~t be made availibie to all on equal terms. P. 493.
(d) Segregation of children in public schools solely on the
basis of r:1ce deprives children of the minority group of equal
ed•Jcational opportunities, even thou~h the physical facilities and
other "tangible" factors may be equa.l. Pp. 493-494:
(e) The "separate but equal'' doctrine adopted in Plessy v.
Ferguson, 163 U.S. 537, has no place in the field of public educ~tion.
P. -!95.
*Together ·with Xo. 2, Briggs et al. v. EUiott et al., on appeal from
the United States District Court for the Eastern District of South
Carolina, argued December 9-10, 1952, reargued December 1-8,
1953; ~o. 4, Dati3 et al. v. County School Board of Prince Edu:ard
County, Virginia, et al., on appeal from the United States District
Court for the ~tern District of Yirg-inia, argued December 10, 1952,
ret1rgued December 7-8, 1953; and );"o. 10, Gebhart et al. v. Belton
et al., on certiorari to the Supreme Court of Delaware, argued December 11, 195::?, reargued December 9, 1953.
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(f) The cases are restored t{) the docket for further argument
on specified questions relating w the forms of the decrees. Pp.
495-496.

Robert L. Carter argued the cause for appellants in
No. 1 on the original argument and on the reargument.
Thurgood /~>[arshall argued the cause for appellants in
No.2 on the original argument and Spottswood W. Robinson, III, for appellants in No. 4 on the original argument,
and both argued the causes for appellants in Nos. 2 and 4
on the reargument. Louis L. Redding and Jack. Greenberg argued the cause for respondents in No. 10 on the
original argument and Jack Greenberg and Thurgood
Marshall on the reargument.
On the briefs were Robert L. Carter, Thurgood Marshall, Spottswood W. Robinson, III, Louis L. Redding,
Jack Greenberg, George E. C. Hayes, William R. llfing,
Jr., Constance Baker llfotley, James M. Na.brit, Jr.,
Charles S. Scott, Frank D. Reeves, Harold R. Boulware
and Oliver W. Hill for appellants in Nos. 1, 2 and 4 and
respondents in No. 10; George M. Johnson for appellants
in Nos. 1, 2 and 4; and Loren Miller for appellants in
Nos. 2 and 4. Arthur D. Shores and A. T. Walden were
on the Statement as to Jurisdiction and a brief opposing
a Motion to Dismiss or Affirm in Ko. 2.

: .~.

Paul E. Wilson, Assistant Attorney General of Kansas,
argued the cause for appellees in No. 1 on the original
argument and on the reargument. With him on the
briefs was Harold R. Fatzer, Attorney GeneraL
John W. Davis argued the cause for appellees in No.2
on the original argument and for appellees in Nos. 2 and
4 on the reargument. With him on the briefs in No. 2
were T. C. Callison, Attorney General of South Carolina,
Robert JicC. Figg, Jr., S. E. Rogers, ~Villiam R. Meagher
and Taggart Whipple.
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J. Lindsay Almond, Jr., Attorney General of Virginia,
and T. Ju.stin Moore argued the cause for appellees in
No.4 on the original argument and for appellees in Nos. 2
and 4 on the reargument. On the briefs in No. 4 were
J. Lindsay A.lmond, Jr., Attorney General, and Henry T.
·wickham, Special Assistant Attorney General, for the
State of Yirginia, and T. Justin ~Moore, Archibald G .
.Robertson, John W. Riely and T. Justin Moore, Jr. for
the Prince Edward County School Authorities, appellees.

i

H. Albert Young, Attorney General of Delaware,
argued the cause for petitioners in No. 10 on the original
argument and on the reargument. With him on the
briefs was Louis J. Finger, Special Deputy Attorney
General.
By special leave of Court, Assistant Attorney General
Rankin argued the cause for the United States on the
reargument. as amicus curiae, urging reversal in Nos. 1, 2
and 4 and affirmance in No. 10. With him on the brief
were Attorney General Brownell, Philip Elman, Leon
Ulman, William J. Lamont and Jl..f•.Magdelena Schoch.
James P. 1'fcGranery, then Attorney General, and Philip
Elman filed a brief for the United Sta~~s on the original
argument, as amicus curiae, urging reversal in Nos. I, 2
and 4 and affirmance in No. 10.
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Briefs of amici curiae supporting appellants in No. 1
were filed by Shad Polier, Will Maslow and Joseph B.
Robison for the American Jevvish Congress; by Edwin
J. Lukas_. Arnold Forster, Arthur Garfield Hays, Frank
E. Karelsen, Leona-rd Haas, Saburo Kido and Theodore
Leskes for the American Civil Liberties Union et al.; and
by John Ligtenberg and Selma .M. Borchardt for the
American Federation of Teachers. Briefs of amici curiae
supporting appellants in ~o. 1 and respondents in Xo. 10
·were filed by A rthur J. Goldberg and Thomas E. Harris
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for the Congress of Industrial Organizations and by
Phineas Indritz for the American Veterans Committee,
Inc.
CHIEF JusTICE W AP.REN delivered the opinion of
the Court.
MR.

These cases come to us from the States of Kansas,
South Carolina, Virginia, and Delaware. They are premised on different facts and different local conditions,
but a common legal question justifies their consideration
together in this consolidated opinion.1
In the Kansas case, Brown v. Board of Education, the plaintiffs
are Negro children of elementary school age residing in Topeka.
They brought this action in the United States District Court for the
District of Kansas to enjoin enforcement of a Kansas statute which
permits, but does not require, cities of more than 15,000 population
to maintain separate school facilities for Negro and white students.
Kan. Gen. Stat.§ 72-1724 (1949). Pursuant to that authority, the
Topeka Board of Education elected to establish segregated elementary
schools. Other public schools in the community, however, are operated on a nonsegregated basis. The three-judge District Court, convened under 28 U. S. C. §§ 2281 and 2284, found that segregation
in public education has a detrimental effect upon Negro children,
but denied relief on the ground that the Negro and white schools
were substantially equal ·with respect to buildings, transportation,
curricula, and educational qualifications of teachers. 98 F. Supp. 797.
The case is here on direct appeal under 28 U. S. C. § 1253.
In the South Carolina case, Briggs v. EUiott, the plaintiffs are Kegro
children of both elementary and high school age residing in Clarendon
County. They brought this action in the United States District
Court for the Eastern District of South Carolina to enjoin enforcement of pro,;sions in the state constitution and statutory code which
require the segregation of Negroes and whites in public schools.
S. C. Co:1st., Art. XI, § 7; S. C. Code § 5377 ( 1942). The threejudge District Court, convened under 28 U. S. C. §§ 2281 and 2~84,
denied the requested relief. The court found that the Negro schools
were inferior to the white school~ and ordered the defendants to begin
immediately to equalize the faciliti~ . But the court sustained the
validity of the contested provisions and denil:'d the plaintiffs admis1
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In each of the cases, minors of the K egro race, through
their legal representatives, seek the aid of the courts in
obtaining admission to the public schools of their community on a nonsegregated basis. In each instance,
sion to the white schools during the equalization program. 98 F.
Supp. 529. This Court vacated the District Court"s judgment and
remanded the case for the purpose of obtaining the court's views
on a report filed by the defendants concerning the progress made in
the equalization program. 342 U. S. 350. On remand, the District
Court found that substanti&l equality had been achieved except for
buildings and that the defendants were proceeding t.o rectify this
inequality as well. 103 F. Supp. 920. The case is again here on
direct appeal under 28 U. S. C. § 1253.
In the \l..rginia case, Davis v. County School Board, the plaintiffs
are Xegro children of high school age residing in Prince Edward
County. Tnt'y brought this action in the United Stat~ District
Court for the Ea"tern District of Yirginia to enjoin enforcement of
provisions in the state constitution and statutory code which require
the segregation oi Xegroes and whites in public schools. Va. Con...c:t.,
§ 140; Ya. Code § 22-221 (1950). The three-judge District Court,
convened under 28 U. S. C. §§ 2"281 and 2"284, denied the requested
relief. The court found the Xegro school inierior in physical
plant, curricula, and transportation, and ordered the defendants
forthwith to pro,;de substantially equal curricula and transportation
and to "proceed with all reasonable diligence and dispatch to remove"
the inequality in physical plant. But, as in the South Carolina case,
the court sustained the validity of the contested provisions and denied
the plaintiffs admission to the white schools during the equalization
program. 103 F. Supp. 331. The case is here on direct appeal
under ~S "L. S. C. § 1253.
In the Delaware ease, Gebhart v. Belton, the plaintiffs are Xegro
children of both elementary and high school age residing in I\ew
Castle County. They brought this action in the Delaware Court
of Chancery to enjoin enforcement of pro,;sions in the state constitution !Qd statutory code which require the segregation of Xegroes
and whites in public schools. Del. Const., Art. X, § 2; Del. Rev.
Code § 2631 (1935). The Chancellor gave jud,oment for the plaintiffs and ordered their immediate admi~5ion to schools previously
attended on.~· by white children, on the ground that the !\egro schools
were inferior mth respect to teacher training, pupil-teacher ratio,
r:-.iracurri~ubr acti,;ties, physical plant, and time and distance in-
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they had been denied admission to schools attended by
white children under laws requiring or permitting !;egregation according to race. This segregation was alleged to
deprive the plaintiffs of the equal protection of the laws
under the Fourteenth Amendment. In each of the cases
other than the Delaware case, a three-judge federal district court denied relief to the plaintiffs on the so-called
"separate but equal" doctrine announced by this Court
in Plessy v. Ferguson, 163 U.S. 537. rnder that doctrine,
equality of treatment is accorded when the races are
provided substantially equal facilities, even though these
facilities be separate. In the Delaware case, the Supreme
Court of Delaware adhered to that doctrine, but ordered
that the plaintiffs be admitted to the white schools
because of their superiority to the X egro schools.
The plaintiffs contend that segregated public schools
are not lfequal" and Q_~.!!_!!Q_t be made '~~qual," and that
hence they are deprived of the equal protection of the
laws. Because of the ob\--ious importance of the question
presented, the Court took jurisdiction.~ Argument was
heard in the 1952 Term, and reargument was heard this
Term on certain questions propounded by the Court.3
vo!ved in travel. 8i A. 2d 862. The Chancellor also found that segregation itself results in an inferior education for Negro children (see
note 10, infra), but did not rest his decision on that ground. !d., at
865. The Chancellor's ·decree was affirmed by the Supreme Court of
Delaware, which intimated, howe\·er, that the defendants might be
able to obtain a modification of the decree after equalization of the
Negro and white schools had been accomplished. 91 A. 2d 137, 152.
The defendants, contending only that the Delaware courts had erred
in ordering the immediate a dmission of the Negro plaintiffs to the
white schools, applied to this Court for certiorari. The writ was
granted, 344 U. S. Sfll. The plaintiffa, l";ho were rucce£:sful beiow,
did not rubmit a cross-petition.
~ 3-H U . S. 1, 141, S£11.
s 345 F S. 972. The Attorney Gene~ ! of the United S~::tPs particip:-.ted both Ter:ns as arnict:•.s rur;c.<'.
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Reargument was largely devoted to the circumstances
surrounding the adoption of the Fourteenth Amendment
in 1868. It covered exhaustively consideration of the
Amendment in Congress, ratification by the states, then
existing practices in raciai segregation, and the views of
proponents and opponents of the Amendment. This
discussion and our own investigation convince us that,
although these sources cast some light, it is not enough
to resolve the problem with which we are faced. At best,
they are inconclusive. The most avid proponents of the
post-~Var Amendments undoubtedly intended them to
remove all legal distinctions among "all persons bOrn
or naturalized in the United States." Their opponents,
just as certainly, were antagonistic to both the letter and
the spirit of the Amendments and \\'ished them to have
the most limited effect. What others in Congress and
the state legislatures had in mind cannot be. determined
with any degree of certainty.
An additional reason for the inconclusive nature of the
Amendment's history, with respect to segregated schools,
is the status of public education at that time.' In the
South, the movement toward free common schools, sup4

For a general study of the development of public education prior

to the Amendment, see Butts and Cremin, A History of Education in
American Culture (1953), Pts. I, II; Cubberley, Public Education in
the United States (1934 ed.), cc. II-XII. School practices current

t

•

at the time of the adoption of the Fourteenth Amendment are described in Butts and Cremin, supra, at 269-215 ; Cubberley, supra,
at 288-339, 408-431; Knight, Public Education in the South (1922),
cc. VIII, IX. See also H. E."'\:. Doc. No. 315, 41st Cong., 2d Sess.
(1871). Although the demand for free public schools followed substantiaily the same pattern in both the Xorth and the South, the
de>elnpment in the South did not begin to gain momentum until
abo;:t 1850, some twenty years after thnt in· the Xorth. The reasons
for t!le ~omewhat slower de\·elopment in the South (e. g., the rural
ch.:l:ac•er of the South :md the different regional attitudes toward
state a"'"'·tanre) ;lre we!! explained in Cubberley, supra, at 40.S-t?3.
In the co.u:-:try U." :t whole, but pa~ticularly in the South, the War
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ported by general taxation, had not yet taken hold.
Education of white children was largely in the hands of
private groups. Education of Kegroes was almost nonexistent, and pra~tically all of the race were illiterate.
In fact, any education of Negroes was forbidden by law
in some states. Today, in contrast, many Negroes have
achieved outstanding success in the arts and sciences as
well as in the business and professional world. It is true
that public school education at the time of the Amendment had advanced further in the North, but the effect
of the Amendment on Northern States was generally
ignored in the congressional debates. Even in the North,
the conditions of public education did not approximate
those existing today. The curriculum was usually rudimentary; ungraded schools were common in rural areas;
the school term was but three months a year in many
states; and compulsory school attendance was ·virtually
unknown. As a consequence, it is not surprising that
there should be so little in the history of the Fourteenth
Amendment relating to its intended effect on public
education.
In the first cases in this Court construing the Four~
teenth Amendment, decided shortly after its adoption,
the Court interpreted it as proscribing all state-imposed
discriminations against the Negro race. 5 The doctri.ue of

.t

!

virtually stopped all progress in public education. · I d., at 427-428.
The low status of Xegro education in all sections of the country,
both before and immediately after the War, is described in Beale,
A History of Freedom of Teaching in American Schools (1941), 112132, 17~195. Compulsory school attendance laws were not generally adopted until after the ratification of the Fourteenth Amendment, and it was not until 1918 that such laws were in force in all
the states. Cubbe:-ley, supra, at 563-565.
5
Slaughter-House Cases, 16 Wall. 36, 67-72 (1813); Strauder v.
West l'irginia. 100 U.S. 303, 307-308 (lS~O):
"It ordains that no Siate Ehall deprh·c any person of life, liberty, o:property, without due process of law, or deny to any person within
its jurisdiction the equal protection of the !aws. \\.hat is this but
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"separate but equal" did not make its appearance in this
Court until 1896 in the case of Plessy v. Fergmon, supra,
involving not education but transportation.11 .American
courts have Since laoorOOWitlitlleaoctrine for over half
a century. In this Court, there have been six cases involving the "separate but equal" doctrine in the field of
public education.1 In CJ..Lmming v. County Board of
Education, 175 U. S. 528, and Gong Lum v. Rice, 275
U. S. 78, the validity of the doctrine itself was not challenged.8 In more recent cases, all on the graduate school

i

•

!.
f

declaring that the law in the States shall be the same for the black
as for the white; that all persons, whether colored or white, shall
stand equal before the laws of the States, and, in regard to the colored
race, for whose protection the amendment was primarily designed,
that no discrimination shall be made against them by law because of
their color? The words of the amendment, it is true, are prqhibitory,
but they contain a necessary implication of a positive immunity, or
right, most valuable to the colored race,-the right to exemption from
unfriendly legislation against them distinctively as colored,-exemption from legal d.iscriminations, implying inferiority in civil society,
lessening the security of their enjoyment of the rights which others
enjoy, and discriminations which are steps towards reducing them to
the condition of a subject race."
See also Virginia¥. Rivt!-', 100 U.S. 313, 318 (1880); Ex parte Virginia, 100 u.s. 339, 344-345 (1880).
6
The doctrine apparently originated in Roberts v. City of Boston,
59 :Mass. 198, 206 ( 1850), upholding school segregation against attack
as being "'lriolalive of a state constitutional guarantee of equality.
Segregation in Boston public schools was eliminated in 1855. l\Iass.
Acts 1855, c. 256. But elsewhere in the 2\orth segregation in public
education has persisted in some communities until recent years. It
is apparent that such segregation has long been a nation\\oide problem, not merely one of sectional concern.
1
See also Berea CoUege ,•. Kentucky, 211 U.S. 45 (1908).
E. In the Cumming case, Negro taxpayers sought an injunction requiring the defendant school board to discontinue the operation of a
high school for wh:te children umil the board resumed operation of
a high school ior :\egro children. Similarly, in the Gong Lum case,
the plaintiff, a child of Chine."e descent, contended only that state
at:thorities had mi.-3pplied the doctrine by classifying him with Xegro
children and requiri:1g him to :ntend a Xe;;ro school.
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level, inequality was found in that specific benefits enj~y~d by.white stu.dents- were denied to Negro students
oUh_e__~g~~ educational qualifications. .Missouri ex rel.
Gaines v. Canada, 305 U.S. 337; Sipuelv. Oklahoma~ 332
U. S. 631; Sweatt v. Painter, 339 U. S. 629; };.fcLaurin v.
Oklahoma State Regents, 339 U. S. 637. In none of
these cases was it necessary to re-examine the doctrine to
grant relief to the Negro plaintiff. And in Sweatt v.
Painter, supra, the Court expressly reserved decision on
the question whether Plessy v. Ferguson should be held
inapplicable to public education.
In the instant cases, that question is directly presented.
Here, unlike Sweatt v. Painter, there are findings belew
that the Negro and white schools involved have been
equalized, or are being equalized, with-respect to buildings, curricula, qualifications and salaries of teachers, and.
other "tangible" factors: 11 Our decision, therefore,--cannot turn on merely a comparison of these.tangible factors
in the Kegro and white schools involved in each of the
cases. We must look instead to the effect of segregation
itself on public education. .
-~--- ·
In approaching this problem, we cannot turn the clock
back to 1868 when the Amendment w-as adopted, or even
to 1896 when Plessy v. Ferguson was written. We must
C()J?.~iderpublic education il! the light of its full development and its present place in American life throughout
In the · Kansas case, the court below found substantial equality
as to all such factors. 98 F. Supp. i97, i98. In the South Carolina
case, the court below found that the defendants were proceeding
"promptly and in good faith to comply with the court's decree." 103
F. Supp. 920, 921. In the Virginia case, the court below noted that
the equalization program was already "afoot and progressing" (103 F.
Supp. 337, 341); since then, we have been advised, in the Virginia
Attorney General's brief on reargument, that the program has now
been completed. In the Delaware case, the court below similarly
noted that the state's equalization program was well under way. 91
A. 2d 137, 149.
11
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the Nation. Only in this way can it be determined if
segregation m- ptiblic schools deprives these plaintiffs of
tlieequiu -protection of the laws.
. -· - -... -.. - Today, education is perhaps the most important function of state and local governments. Compulsory school
attendance laws and the great expenditures for education
both demonstrate our recognition of the importance of
education to our democratic society. It is required in
the performance of our most basic public responsibilities,
even service in the armed forces. It is the very foundation of good citizenship. Today it is a principal instrument in awakening the child __!<L culturaL-¥alues, _in
preparing him for later professional training, and in help.:..
ing him to adjust normally to his environmen~-these
·days, it is -doubtful th~t any child may reasonably be
expected to succeed in life if he is denied the opportunity
of an education. Such an opportunity, where the state
has undertaken to provide it, is~_right which must be
made available to all on ~qtJ,al_terms.- -----·
We come then to the question presented: Does segregation of children in public schools solely on th~ basis
-of race, even though the phvsical facilities and. other
"ta!lgiill~~~Jactors-may_be-equ.ai,
deprlv~ the children of
,__.
.
the minorg,y group of equal educational opportunities?
We believe i~~t.i_t_does.
"In Sweatt v. Painter, supra, in finding that a segregated
law school for Negtoes could not provide them equal
educational opportunities, this Court relied in large part
on "those qua,lities,which.areincapable otol?j~tjy_e meastk.fiDJent but which make for greatness in a law school."
In lr!cLaurin v. Oklahoma State Regents, supra, the
Court, in requiring that a Negro admitted to a white
graduate school be treated like all other students, again
resorted to }ntangible considerations: ". . . his ability
to study, to engage in discussions and exchange views with
other students, and: in general, to learn his profession.''
·--~-~-....
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Such considerations apply v.•ith added force to children
in grade and high schools. To sep_a rate them from others
of similar age and qualifications solely because of their
r~~ g~rierates a feeling of inferiority_~ to their status
in the Community that may iffect their hearts ancfmmds
in a w~y unlikely ~Yer to be undone. The effect of this
separation on their educational opportunities was well
stated by a finding in the Kansas case by a court which
nevertheless felt compelled to rule against the Negro
plaintiffs:
"Segregation of white and colored children in public schools has a detrimental effect upon the colored
children. The imp_~c_! i_s grea_t~r when it 4as__ the
sanction of the law; for the policy of separating the
races is usually interpreted as denoting the inferiority
of the negro group. A sense of inferiority affects
the motivation of a child to learn. -~egr_egation \\-i.th
.t.h_~_s~~-~tion ()f la'Y.:..!herefore, has a tendency to [retard] the educatio~~ran(f" menJaDle\;elopment of
negi:Q_ children and to deprive them Qf some of the
benefits they would receive in a racial[ly] integrated
sc!lool system." 10 -- "'natever may have been the extent of psychological
knowledge at the time of Plessy v. Ferguson, this _fi.nding
is am-ply--supported by iiiodern"autli0rity.11 -Any Ian-

----

A similar finding was ~ade -m the Delaware case: "I conclude
from the testimony that in our Delaware society, State-imposed
segregation in education itself results in the Negro children, as a.
class, receiving educational opportunities which are substantially
inferior to those available to white children otherwise similarly
situated." 87 A. 2d 862, 865.
11 K. B. Clark, Effect of Prejudice and Discrimination on Personality Development ~~Iidcentury White House Conference on Children
and Youth, 1950); Witmer and Kotinsky, Personality in the l\fak.ing
(1952), e. VI; Deutscher and Chein, The Psychological Effects of
Enforced Segregation: A SurYey of Social Science Opinion, 26 J . .
Psycho!. 259 (1948); Chein, What are the _Psychological E.!Tects of
10
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guage in Plessy v. Ferguson contrary to this finding is
rejected.
We conclude that in the field of public education the
doctrine of "separate but equal" has n~ :place. Separate
educational facilities are inherently unequal. · Therefore,
~-hoi~Tthat thepl~tiflsand-uthers- similarly situated
for whom the actions have .been. brought are, by reason
of the segregation complained of, deprived of the equal
protection of the laws guaranteed by the Fourteenth
Amendment. This disposition makes unnecessary any
discussion whether such segregation also violates the Due
Process Clause of the Fourteenth Amendmen:t.12
Because these are class actions, because of the wide
applicability of this decision; and because of the great
variety of local conditions, the formulation of decrees in
these cases presents problems of considerable complexity.
On reargument, the consideration of appropriate relief
was necessarily subordinated to the primary questionthe constitutionality of segregation in public education.
\\...e have now announced that such segregation is a denial
of the equal protection of the laws. In order that we
may have the full assistance of the parties in formulating
decrees, the cases will be restored to -t he docket, and the
parties are req:uested to present further argument on
Questions 4 and 5 previously propounded by the Court
for the reargument this Term.13 The Attorney General
Segregation under Conditions of Equal Facilitie5?, 3 Int. J. Opinion
and Attitude Res. 229 (1949); Brameld, Educational Costs, in Discrimination and National Welfare (Maciver, ed., 1949), 44-48;
Frazier, The Xegro in the United States (1949), 67~81. And see
generally l\Iyrdal, An American Dilemma (1944).
12 See Bolling \'. Sharpe, post, p. 497, concerning the Due Process
Clause of the Fifth Amendment. ·
13 "4. A5mming it is decided that segregation in public Echools
violates the Fourteenth Amendment
"(a) would a decree necessarily follow providing that, \\ithin the
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of the United States is again invited to participate. The
Attorneys General of the states requiring or permitting
segregation in public education will also be permitted to
appear as amici curiae upon request to do ~o by Septem-:
ber 15, 1954, and submission of briefs by October It 1954.14
It is so ordered.

limits set by normal geographic school districting, Negro children
should forthwith be admitted t<> schools of their choice, or
"(b) may this Court, in the exercise of its equity powers, permit
an effective gradual adjustment to be brought about from existing
segregated systems to a system not based on color distinctions?
"5. On the assumption on which questions 4 (a) and (b) are
based, and assuming further that this Court "ill exercise its equity
powers to the end described in question 4 (b),
" (a) should this Court formulate det,ailed decrees in these cases;
" (b) if so, what specific issties should the decrees reach;
"(c) should this Court appoint a special master to hear e,;dence
with a view to recommending specific terms for such decrees;
"(d) should this Court remand to the courts of first instance with
directions to frame decrees in these cases, and if so what general
directions should the decrees of this Court include and what procedures should the courts of first instance follow in arri,·ing s.t the
specific terms of more detailed decrees?"
14
See Rule 42, Revised Rules of this Court (effective July I, 1954).
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v. BOARD OF EDUCATION
OF TOPEKA ET AL.

ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS.*

Reargued on the question of relief April 11-14, 1955.-0pinion imd
judgments announced May 31, 1955.
1. Racial discrimination in public education is unconstitutional, 347

U. S. 483, 497, and all provisions of federal, state or local law
requiring or permitting such discrimination must yield to this
principle. P. 298.
2. The judgments below (except that in the Delaware case) are reversed and the cases are remanded to the District Courts to take
such proceedings and enter such orders and decrees consistent with
this opinion as are necessary and proper to admit the parties to
these cases to public schools on a racially nondiscriminatory basis
with all deliberate speed. P. 301.
(a) School authorities have the primary responsibility for elucidating, assessing and solving the varied local school problems which
may require solution in fully implementing the governing constitutional principles. P. 299.
(b) Courts will have to consider whether the action of school
authorities constitutes good faith implementation of the governing
constitutional principles. P. 299.
(c) Because of their proximity to local conditions and the possible need for further hearings, the courts which originally heard
these cases can best perform this judicial appraisal. P. 299.
(d) In fashioning and effectuating the decrees, the court~:. will
be guided by equitable princip:le&--eharaeterized by a practical
flexibility in shaping remedies and a facility for adjusting and
reconciling public and private needs. P . 300.
*Together with No.2, Briggs et al. v. EUiott et al., on appeal from
the United States District Court for the Eastern District of South
Carolina; No. 3, Davis et al. v. COU1Ity &hool Board of Prince Edward
County, Virginia, et al., on appeal from the United States District
Court for the Eastern District of Virginia; No. 4, BoUing et al. v.
Sharpe et al., on certiorari to the United States Court of Appeals for
the District of Columbia Circuit; and No.5, Gebhart et al. v. Belton
et al., on certiorari to the Supreme Court of Delaware.
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(e) At stake is the personal· interest of the plaintiffs in admission
to public schools as soon as practicable on a nondiscriminatory
basis. P. 300.
(f) Courts of equity may properly take into a~ount the public
interest in the elimination in a systematic and effective manner
of a variety of obstacles in making the transition to school systems
operated in accordance with the constitutional principles enunciated in 347 U.S. 483, 497; but the vitality of these constitutional
principles cannot be allowed to yield simply because of disagreement with them. P. 300.
(g) While giving weight to these public and private com:iderations, the courts will require that the defendants make a prompt
and reasonable start toward full compliance with the ruling of this
Court. P. 300.
(h) Once such a start has been made, the courts may find that
additional time. is necessary to carry out the ruling in an effective
manner. P. 300.
(i} The burden rests on the defendants to establish that additional time is necessary in the public interest and is consistent
with good faith compliance at.the earliest practicable date. P . 300.
(j) The courts may consider problems related to administration,
arising from the physical condition of the school plant, the school
transportation system, personnel, revision of school districts and
attendance areas into compact units to achieve a system of determining admission to the public schools on a nonracial basis, and
revision of local laws and reguu;tions which may be necessary in
solving the foregoing problems. Pp. 300-301.
(k) The courts will also consider the adequacy of any plans
the defendants may propose to meet these problems and to effectuate a transition to a racially nondiscriminatory school system.
P.301.
(l) During the period of transition, the courts will retain jurisdiction of these cases. P. 301.
3. Th~ judgment in the Delaware case, ordering the immediate admission of the plaintiffs to schools previously attended only by white
children, is affirmed on the basis of the principles stated by this
Court in its opinion, 347 U. S. 483; but the case is remanded to
the Supreme Court of Delaware for such further proceedings as
that Court may deem necessary in the light of this opinion. P. 301.
98 F. Supp. 797, 103 F. Supp. 920, 103 F. Supp. 337 and judgment
in !\o. 4, reversed and remanded.
91 A. 2d 137, affirmed and remanded.
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Robert L. Carter argued the cause for appellants in
No. 1. Spottswood TV. Robinson, III, argued the causes
for appellants in Nos·. 2 and 3. George E. C. Hayes and
James M. Nabrit, Jr. argued the cause for petitioners in
No. 4. Louis L. Redding argued the cause for respondents in No.5. Thurgood Marshall argued the causes for
appellants in Nos. 1, 2 and 3, petitioners in No. 4 and
respondents in No. 5.
On the briefs were Harold Boulware, Robert L. Carter,
Jack Greenberg, Oliver W. Hill, Thurgood Marshall, Louis
L. Redding, Spottswood W. Robinson, III, Charles S.
Scott, William T. Coleman, Jr., Charles T. Duncan,
George E. C. Hayes, Loren Miller, William R. Ming, Jr.,
Constance Baker Motley, James M. Nabrit, Jr., Louis H.
Pollak and Frank D. Reeves for appellants in Nos. 1, 2
and 3, and respondents in No: 5; and George E. C. Hayes,
James }.f. Nabrit, Jr., George M. Johnson, Charles W.
Quick, Herbert 0. Reid, Thurgood Marshall and Robert
L. Carter for petitioners in No. 4.

Harold R. Fatzer, Attorney General of Kansas, argued
the cause for appellees in No. 1. With him on the brief
was Paul E. Wilson, Assistant Attorney General. Peter
F. Caldwell filed a brief for the Board of Education of
Topeka, Kansas, appellee.
S. E. Rogers and Robert M cC. Figg, Jr. argued the cause
and filed a brief for appellees in No. 2.
J. Lindsay Almond, Jr., Attorney General of Virginia,
and Archibald G. Robertson argued the cause for appellees
in No. 3. With them on the brief were Henry T. Wickham, Special Assistant to the Attorney General, T. Justin
Moore, John W. Riely and T. Justin Moore, Jr.

,

Milton D. Korman argued the cause for respondents in
No. 4. With him on the brief were Vernon E. West,
Chester H. Gray and Lyman J. Umstead.
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Joseph Donald Craven, Attorney General of Delaware,
argued the cause for petition.ers in No. 5. On the brief
were H. Albert Young, then Attorney General, Clarence
W. Taylor, Deputy Attorney General, and Andrew D.
Chri8tie, Special Deputy to the Attorney General.
In response to the Court's invitation, 347 U.S. 483, 495496, Solicitor General Sobeloff participated in the oral
argument for the United States. With him on the brief
were Attorney General Brownell, Assistant Attorney General Rankin, Philip Elman, Ralph S. Spritzer and Alan S.
Rosenthal.
By invitation of the Court, 347 U. S. 483, 496, the
following State officials presented their views orally as
amici curiae: Thomas J. Gentry, Attorney General of
Arkansas, with whom on the brief were James L. Sloan,
Assistant Attorney General, and Richard B. McCulloch,
Special Assistant Attorney General. Richard W. Ervin,
Attorney General of Florida, and Ralph E. Odum, Assistant Attorney General, both of whom were also on a brief.
C. Ferdinand Sybert, Attorney General of Maryland, with
whom on the brief were Edward D. E. Rollins, then Attorney General, W. Giles Parker, Assistant Attorney
General, and James H. Norris, Jr., Special Assistant Attorney General. I. Beverly Lake, Assistant Attorney
General of North Carolina, with whom on the brief were
Harry M eMullan, Attorney General, and T. Wade Bruton,
Ralph Moody and Claude L. Love, Assistant Attorneys
General. Mac Q. Williamson, Attorney General of Oklahoma, who also filed a brief. John Ben Shepperd, Attorney General of Texas, and Burnell Waldrep, Assistant
Attorney General, with whom on the brief were Billy E.
Lee, J. A. Amis, Jr., L. P. Lollar, J. Fred Jones, John
Davenport, John Reeves and Will Davis.

'

Phineas Indritz filed a brief for the American Veterans
Committee, Inc., as amicus curiae.
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MR. CHIEF JusTICE WARREN delivered the opinion of
the Court.
These cases were decided on May 17, 1954. The opinions of that date, 1 declaring the fundamental principle
that racial discrimination in public education is unconstitutional, are incorporated herein by reference. All
provisions of federal, state, or local law requiring or permitting such discrimination must yield to this principle.
There remains for consideration the manner in which
relief is to be accorded.
Because these cases arose under different local conditions and their disposition will involve a variety of local
problems, we requested further argument on the question
of relief. 2 In view of the nationwide importance of the
decision, we invited the Attorney General of the United

347 u. 8.483; 347 u.s. 497.
Further argument was requested on the following questions, 347
U. S. 483, 495--496, n. 13, previously propounded by the Court:
"4. Assuming it is decided that segregation in public schools violates the Fourteenth Amendment
"(a) would a decree necessarily follow providing that, w'ithin the
limits set by normal geographic school districting, Negro children
should forthwith be admitted to schools of their choice, or
" (b) may this Court, in the exercise of its equity powers, permit
an effective gradual adjustment to be brought about from existing
segregated syst~ms to a syst~m not based on color distinctions?
"5. On the assumption on which questions 4 (a) and (b) are based,
and assuming further that this Court will exercise its equity powers to
the end described in question 4 (b),
" (a) should this Court formulate detailed decrees in these cases;
" (b) if so, what specific issues should the decrees reach;
"(c) should this Court appoint a special master to hear evidence
with a view to recommending specific terms for such decrees;
" (d) f'hould this Court remand to the courts of first instance with
directions to frame decrees in these cases, and if !!0 what general
directions should the decrees of this Court include and what procedures should the courts of first instance follow in arriving at the
specific terms of more detailed decrees?"
1

2

..
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States and the Attorneys General of all states requiring
or permitting racial discrimination in public education to
present their views on that question. The parties, the
United States, and the States of Florida, North Carolina,
Arkansas, Oklahoma, Maryland, and Texas filed briefs
and participated in the oral argument.
These presentations were informative and helpful to
the Court in its consideration of the complexities arising
from the transition to a system of public education freed
of racial discrimination. The presentations also demonstrated that substantial steps to eliminate racial discrimination in public schools have already been taken, not
only in some of the communities in which these cases
arose, but in some of the states appearing as amici curiae,
and in other states as well. Substantial progress has been
made in the District of Columbia and in the communities
in Kansas and Delaware involved in this litigation. The
defendants in the cases coming to its from South Carolina
and Virginia are awaiting the decision of this Court
concerning relief.
Full implementation of these constitutional principles
may require solution of varied local school problems.
School authorities have the primary responsibility for
elucidating, assessing, and solving these problems; courts
will have to consider whether the action of school authorities constitutes good faith implementation of the governing constitutional principles. Because of their proximity
to local conditions and the possible need for further hearings, the courts which originally heard these cases can
best perform this judicial appraisal. Accordingly, we
believe it appropriate to remand the cases to those courts.3

,

3
The cases coming to us from Kansas, South Carolina, and Virginia
were originally heard by three-judge District Courts convened under
28 U. S. C. §§ 2281 and 2284. These cases will accordingly be remanded to those three-judge courts. See Briggs v. Elliott, 342 U. S.
350.

.

'
.

300

OCTOBER TERM, 1954.
Opinion of the Court.

349 u.s.

In fashioning and effectuating the decrees, the courts
will be guided by equitable principles. Traditionally,
equity has been characterized by a practical flexibility in
shaping its remedies' and by a facility for adjusting ·and
r~conclling public and private needs.5 These cases call
for the exercise of these traditional attributes of equity
power. At stake is the personal interest of the plaintiffs
in admission to public schools as soon as practicable on a
nondiscriminatory basis. To effectuate this interest may
call for elimination of a variety of obstacles in making the
transition to school systems operated in accordance with
the constitutional principles set forth in our May 17,
1954, decision. Courts of equity may properly take into
account the public interest in the elimination of such
obstacles in a systematic and effective manner. But it
should go without saying that the vitality of these constitutional principles cannot be allowed to yield simply
because of disagreement with them.
While giving weight to these public and private considerations, the courts will require that the defendants
make a prompt and reasonable start toward full compliance with our May 17, 1954, ruling. Once such a start
has been made, the courts may find that additional time
is necessary to carry out the ruling in an effective manner.
The burden rests upon the defendants to establish that
such time is necessary in the public interest ar.J is
consistent with good faith compliance at the earliest
practicable date. To that end, the courts may consider
problems related to administration, arising from the
physical condition of the school plant, the school transportation system, personnel, revision of school districts
and attendance areas into compact units to achieve a
system of determining admission to the public schools
'See Alexander v. Hillman, 296 U.S. 222,239.
5

See Hecht Co. v. Bowles, 321 U. S. 321, 329-330.

..
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on a nonracial basis, and revision of local laws and
regulations which may be necessary in solving the foregoing problems. They will also consider the adequacy
of any plans the defendants may propose to meet these
problems and to effectuate a transition to a racially
nondiscriminatory school system. During this period
of transition, the courts will retain jurisdiction of these
cases.
The judgments below, except that in the Delaware case,
are accordingly reversed and the cases are remanded to
the District Courts to take such proceedings and enter
such orders and decrees consistent with this opinion as are
necessary and proper to admit to public schools on a
racially nondiscriminatory basis with all deliberate speed
the parties to these cases. The judgment in the Delaware
case-ordering the imm.ediate admission of the plaintiffs
to schools previously attended only by white children-is
affirmed on the basis of the principles stated in our May
17, 1954, opinion, but the case is remanded to the Supreme
Court of Delaware for such further proceedings as that
Court may deem necessary in light of this opinion.
It is so ordered.

'
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GRIFFIN ET AL. v. COUNTY SCHOOL BOARD OF
PRINCE EDWARD COUNTY ET AL.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT.

No. 5!a. Argued March 30, 1964.Decided May 25,· 1964. ·
This .litigation began in 1951 antl resulted in this Court's holding in
Brown v. Board of Education, 347 U.S. 483 (1954), that Virginia
school segregation laws denied the equal protection of the laws
and, after reargument on the question of relief, the remand to the
District Court a year later for entry of an order that the Negro
complainants in Prince Edward County be admitted to public
schools on a racially nondiscriminatory basis "with all deliberatr
speed." Faced v,;th an order to desegregate, the County Board
of Supervisors in 1959 refused to appropriate funds for the operation of public schools although a private foundation operated
schools for white children only, who in 1960 became eligible for
county and state tuition grants. Public schools continued to operate elsewhere in Virginia. After protracted litigation in the federal
and state courts, the District Court in 1961 enjoined the County
from paying tuition grants or giving tax credits as long as the
public schools remained closed and thereafter, refusing to abstain
pending proceedings in the state courts, held that the public
schools could not remain closed to avoid this Court's decision while
other public schools in the State remained open. The Court of
Appeals reversed, holding that the District Court should have
awaited stat-e court determination of these. issues. H el,d:
1. Though the amended supplemental complaint added new
parties and relied on developments occurring after the action had
begun, it did not present a ' new cause of action but constituted a
proper amendment under Rule 15 (d) of the Federal Rules of
Civil Procedure, since the new transactions were alleged to be part
of persistent and continuing efforts to circUmvent this Court's
•
holdings. Pp. 226-227.

2. Since the supplemental complaint alleged a discriminatory
system unique to one county, although involving some actions of
the State, adjudication by a three-judge court was not required
under 28 U. S. C. § 2281. Pp. 227-228.

..
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3. This action is not forbidden by the Eleventh l).mendmen~ to
. the Constitution since it charges that state and county officials
deprived petitioners of their constitutional rights. Ex parte
Young, 209 U.S. 123 (1908), followed. P. 228.
4. Because of the long delay resulting from state and county
resistance to enforcing the constitutional rights here in,~olvro and
because the highest state C!)Urt has now passed on all the state
law issues here, federal court abstention pending state judicial resolution of the legality of respondents' conduct under the con....ctitution and laws of Virginia is not required or appropriate in this
case. Pp. 228-229.
5. Under the circumstances of this case, closing of the Prince
Edward County public schools while at the same time giving
tuition grants and tax concessions to assist white children in private segregated schools denied petitioners the equal protection of
the laws guaranteed by the Fourteenth Amendment. Pp. 229-232.
(a) Prince Edward County school children are treated differently from those of other counties since they must go to ·private
schools or none at all. P. 230.
(b) The public schools of Prince Edward County were -closed
and the private schools operated in their place only for con...."i:itutionally impermissible reasons of race. Pp. 231-232.
6. Quick and effective injunctive relief should be granted against
the respondents, all of whom have duties relating to financing,
supervising, or operating the Prince Edward County schools. Pp.
232-234.
(a) The injunction against county officials pa)in~ tuition
grants and giving tax credits while public schools remained closed
is appropriate and necessary where the grants and credits have
been part of the county program to deprive petitioners of a public
education enjoyed by children in other counties. P. 233.
(b) The District Court may require the County Supervisors
to levy taxes to raise funds for the nonracial operation of the
·county school system as is the case with other counties. · P. 233-.
(c) The District Court may if necessary issue an order to
carry out its ruling that the Prince Edward County public schools
may not be closed to avoid the law of the land while the State
permits other public schools to remain open at the expense of the
taxpayers. Pp. 233-234.
(d) New parties may be added if necessary to effectuate the
District Court's decree. P. 234.
322 F. 2d 332, reversed.

,
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Robert L. Carter argued the cause for petitioners.
With him on the brief were S. W. Tucker and Frank D.
Reeves.
R. D. Mcllwaine Ill, Assistant Attorney General of
Virginia, and J. Segar Gravatt argued the cause for
respondents. With Mr. Mcllwaine on the brief for the
State Board of Education of Virginia et al. were Robert
Y. Button, Attorney General of Virginia, and Frederick T.
Gray. With Mr. Gravatt on the brief for the Board of
Supervisors of Prince Edward County was WiUiam F.
Watkins, Jr. John F. Kay, Jr . .and C. F. Hicks filed a
brief for respondents County School Board of Prince
Edward County et al.
Solicitor General Cox, by special leave of Court, argued
the cause for the United States, as amicus curiae, urging
reversal. With him on the brief were Assistant Attorney
General Marshall, William J. Vanden Heuvel, Louis F.
Claiborne and Harold H. Greene.
Briefs of -amici curiae, urging reversal, were filed by
William B. Beebe and Hershel Shanks for the National
Education Association, and by Landon Gerald Dowdey,
T. Raber Taylor and C. Joseph Danahy for Citizens for
Educational Freedom.
Brief of amicus curiae, urging affirmance, was filed
by Geo. Stephen Leonard, Paul D. Summers, Jr., D. B.
Marshall and Richard L. Hirshberg for the City oi'
Charlottesville.
MR. JusTICE BLACK delivered the opinion of the· Court.
This litigation began in 1951 when a group of Negro
school childre_n-living in Prince Edward County, Virginia,
filed a complaint in the United States District Court for
the Eastern District of Virginia alleging that they had
been denied ~dmission to public schools attended by white
children and charging that Virginia laws requiring such
school segregation denied complainants the equal protec-

'
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tion of the laws in violation of the Fourteenth Amendment. On May 17, 1954, ten years ago;we held that the
Virginia segregation laws did deny equal protection.
Brown v. Board of Education, 34:7 U.S. 483 (1954) . On
May 31, 1955, after reargument on the nature of relief, we
remanded this case, along with others heard with it, to the
District Courts to enter such orders as "necessary and
. proper to admit [complainants] to public schools on
a racially nondiscriminatory basis with all deliberate
speed . . . ." Brown v. Board of Education, 349 U. S.
294, 301 (1955).
Efforts to desegregate Prince Edward County's schools
met with resistance. In 1956 Section 141 of the Virginia
Constitution was amended to authorize the General Assembly and local governing bodies to appropriate funds
to assist .students to go to public or to nonsectarian private
schools, in addition to those owned by the State or by the
locality.1 The General Assembly met in special session
and enacted legislation to close any public schools where
white and colored children were enrolled together, to cut
off state funds to such schools, to pay tuition grants to
children in nonsectarian private schools, and to extend
state retirement benefits to teachers in newly created private schools.2 The legislation closing mixed schools and
cutting off state funds was later invalidated by the
Supreme Court of Appeals of Virginia, which held that
these laws violated the Virginia Constitution. Harrison
v. Day, 200 Va. 439, 106 S. E. 2d 636 (1959). In April
1959 the General Assembly abandoned "massive resist1!nce" to desegregation and turned instead to what was
1 Virginia tuition grants originated in 1930 as aid to children who
had lost their fathers in. World War I . The program was expanded
until the Supreme Court of Appeals of Virginia held that giving
grants to children attending private schools violated the Virginia
Constitution. Almond v. Day, 197 Va. 419, 89 S. E. 2d 851 (1955).
It was then that Section 141 "·as amended.
2 Va. Code, § 22-188.3 et seq.; § 51-111.38: 1.

..
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called a "freedom of choice" program. The Assembly
repealed the rest of the 1956 legislation; as well as a
tuition grant law of January 1959, and enacted a new
tuition grant program. 3 At the same time the Assembly
repealed Virginia's compulsory attendance laws"' and
instead made school attendance a matter of local option. 5
In June 1959, the United States Court of Appeals for
the Fourth Circuit directed the Federal District Court
( 1) to enjoin discriminatory practices in Prince Edward
County schools, (2) to require the County School Board
to take "immediate steps" toward admitting students
without regard to race to the white high. school "in the
school term beginning September 1959," and (3) to require the Board to make plans for admissions to elementary schools without regard to race. Allen v. County
School Board of Prince Edward County, 266 F. 2d 507,
511 (C. A. 4th Cir. 1959). Having ·as early as 1956
resolved that they would not operate public schools
"wherein white and colored children are taught together,"
the Supervisors of Prince Edward County refused to levy
any school taxes for the 1959-1960 school year, explaining that they were "confronted with a court decree which
requires the admission of white and colored children to
all the schools of the county without regard to race or
color." 6 As a result, the county's public schools did not
Acts, 1959 Ex. Sess., c. 53.
Va. Code, §§ 22-251 to 22-275.
5
Va. Code, §§ 22-275.1 to 22-275.25..
6 The Board's public explanation of i~June 3, 1959, refusal to
appropriate money or leyy taxes to carry on the county's. public
school system was:
"The School Board of this county is confronted with a court decree
which requires the admission of white and colored children to all the
schools of the county without regard to race or color. Knowing the
people of this county as we do, we know that it is not possible to
operate the schools of this county within the terms of that principle
and, at the same time, maintain ari atmosphere conducive to the
educational benefit of our people."
3

4

.I
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reopen in the fa.ll of 1959 and have remained closed ever
since, although the public schools of every other county
in Virginia have continued to operate under laws governing the State's public school system and to draw funds
provjded by the State for that purpose. A private group,
the Prince Edward School Foundation, was formed to
operate private schools for white children in Prince Edward County and, having built its own school plant, has
been in operation ever since the closing of the public
schools. An offer to set up private schools for colored
children in the county was rejected, the Negroes of Prince
Edward preferring to continue the legal battle for desegrega~ public schools, and colored children were without
formal education from 1959 to 1963, when federal, state,
and county authorities cooperated to have classes conducted for Negroes and whites in school buildings owned
by the county. During the 1959-1960 school year the
Foundation's schools for white children were supported
entirely by private contributions, but in 1960 the General
Assembly adopted a new tuition grant program making
every child, regardless of race, eligible for tuition grants
of $125 or $150 to attend a nonsectarian private school
or a public sChool outside his locality, and also authorizing localities to provide their own grants.7 The Prince
Edward Board of Supervisors then passed an ordinance
providing tuition grants of $100, so that each child attending the Prince Edward School Foundation's schools
received a total of $225 if in elementary school or $250 if
in high school. In the 1960-1961 session the major
source of financial support for the Foundation was in the
indirect form of these state and county tuition grants,
paid to children attending Foundation schools. At the
same time, the County Board of Supervisors passed an
ordinance allowing property tax credits up to 25 % for
7

'

Va. Code, §§ 22-115.29 to 22-115.35.
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contributions to any unonprofit, nonsectarian private
school" in the county..
.
In 1961 petitioners here filed a supplemental complaint,
adding new par~ies and seeking to enjoin the respondents
from refusing to operate an efficient system of public free
schools in Prince Edward County and to enjoin payment
of public funds to help support private schools which excluded students on account of race. The District Court,
fi.nding·that "the end result of every action taken by that
body [Board of Supervisors] was designed to preserve
separation of the races in the schools of .Prince Edward
County," enjoined the county from paying tuition grants
or giving tax credits so long as public schools remained
closed. 8 Allen v. County $chool Board of Prince Edward
County, 198 F. Supp. 497, 503 (D. C. E. D. Va. 1961).
At this time the District Court did not pass on whether
the public schools of the county could be closed but abstained pending determination by the Virginia courts of
whether the constitution and laws of Virginia required
the _public schools to be kept open. Later, however,
without waiting for the Virginia courts to decide the
question, 9 the District Court held that "the public schools
of Prince Edward County may not be closed to avoid the
effect of the law of the land as interpreted by the Supreme
Court, while the Commonwealth of Virginia permits other
public schools to remain open at the expense of the taxpayers." Allen v. County School Board of Prince EdOn the question of the validity of state tuition grants, the court
held that, as a matter of state law, such grants were not meant to be
given in localities without public schools; therefore, the court enjoined the county from processing applications for state grants so
long as public schools remained closed. 198 F. Supp., at 504.
9 The Supreme Court of Appea~<~ of Virgi~a had, :in a mandamus .
proceeding instituted by petitioners, held that the State Constitution and statutes did not impose upon the County Board of Supervisors any mandatory duty to levy taxes and appropriate money to
support free public schools. Griffin v. Board of Supervisors of
Prince Edward County, 203 Va. 321, 124 S. E. 2d 227 (1962).
8
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wm:d Ccrunty, 207 F. Supp. 349, 355 (D. C. E. D. Va;
1962). Soon thereafter, a declaratory judgment suit was
brought by the County Board of Supervisors and the
County School Board in a Virginia Circuit Court: Having done thiS, these parties asked the Federal District
Court to abstain from further proceedings ·until the suit
in the state courts had run its course, but the District
Court declined; it repeated its order tha(Prince Edward's
public schools might not be closed to avoid desegregation
while the other public schools in Virginia remained open.
The Court of Appeals reversed, Judge Bell dissenting,
holding that the District Court should have abstained to
await state court determination of the validity of the tuition grants and the tax credits, as well as the validity of
the closing of the public schools. Griffin v. Board of
·Supervisors of Prince Edward County, 322 F. 2d 332
(C. A. 4th Cir. 1963). We granted certiorari, stating: 10

J

"In view of the long delay in the case since our decision in the Brown case and the importance of the
questions presented, we grant certiorari and put the
case dowri for argument March 30, 1964, on the merits,
as we have done in other comparable situations without waiting for final action by the Court of Appeals."
375 u.s. 391, 392.
For reasons to be stated, we agree with the District Court
that, under the circumstances here, closing the Prince
Edward County schools while public schools in all the
other counties of Virginia were being maintained denied
the petitioners and the class of Negro students they
represent the equal protection of the laws. guaranteed by
the Fourteenth Amendment.

'

10 In the meantime, the Supreme Court of Appeals of Virginia ha d
held that the Virginia Constitution did not compel the State t o reopen
public schools in Prince Edward County. County School Board of
Prince Edward County v. Griffin, 204 Va. 650, 133 S. E. 2d 565
(1963).

'
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I.
,Before reaching the substantial questions presented, we
shall note several procedural matters urged by respondents in a motion to dismiss the supplemental amended
complaint filed July 7, 1961-ten years after this action
was instituted. Had the motion to dismiss been granted
on any of the grounds assigned, the result would have
been one more of what Judge Bell, dissenting in the Court
of Appeals, referred to as "the inordinate delays which
have already occurred in this protracted litigation . . . . "
322 F. 2d, at 344. We shall take up separately the
grounds assigned for dismissal.
(a) It is contended that the amended supplemental
complaint presented a new and different cause of action
from that presented in the original complaint. The supplemental pleading did add new parties and rely in good
part on transactions, occurrences, and events which had
happened since the action had begun. But these new
transactions were alleged to have ·occurred as a part of
continued, persistent efforts to circumvent our 1955 holding that Prince Edward County could not continue to
operate, maintain, and support a system of schools in
which students. were segregated on a racial basis. The
original complaint had challenged racial segregation in
schools which were a4mittedly public. The new complaint charged that Prince Edward County was still using
its funds, along with state funds, to assist private schools
while at the same time closing down ·the county's public
schools, all to avoid the desegregation ordered in the
Brown cases. The amended complaint thus was not a
~1ew cause of action but merely part of the same old
cause of action arising out· of the continue·d. desire of
colored students in Prince Edward County to have the
same opportunity for state-supported education afforded
to white people, a desire thwarted before 1959 by segre-
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gation in the public schoolS and after 1959 by a .combination of closed public schools and state and county grants
to white children at the Foundation's private ·schools.
Rule 15 (d) of the Federal Rules of Civil Procedure
plainly permits supplemental amendments to cover events
happening after suit, 11 and it follows, of course, that persons participating in these new events- may be added if
necessary. Such amendments are well within the basic
aim of the rules to make pleadings a means to achieve an
orderly and fair administration of justice.
(b) When this action was originally brought in 1951,
it broadly charged that the constitution and laws of Virginia provided a state system of public schools which
unconstitutionally segregated school children on the basis
of color. This challenge was heard by a District Court
of three judges as required by 28 U. S. C. § 2281. When
in Broum we held the school segregation laws invalid as
a denial of equal protection of the laws under the Fourteenth Amendment and remanded for the District Court
to fashion a decree requiring abandonment of segregation
"with all deliberate speed," the three-judge court ceased
to function, and a single district judge took over. Respondents contend that the single judge erroneously
passed on the issues raised by the supplemental complaint and that we should now delay the case still further
by vacating his judgment along with that of the Court
of Appeals and remanding to the District Court for a
completely new trial before three judges. We reject the
contention. In Rorick v. Board of Comm'rs of Everglades Drainage Dist., 307 U.S. 208, 212 (1939), we said,
in interpreting the three-judge statute (then § 266· of the
u "Upon motion of a party the court may, upon reasonable notice
and upon such tel111S as are just, permit him to serv.e a supplemental
pleading setting forth transactions or occurrences or events which
have happened since the date of the pleading sought to be supple. mented." Fed. Rules Civ. Proc. 15 (d).

~
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Judicial_ Code of 1911, as amended, 28 U.S. C. (1934 ed.) ·
§ 380):
. "'Despite the generality of the language' of that Section, it is now settled doctrine that only a suit involving 'a statute of general application' and not one
a;ffecting a 'particular municipality or district' can
invoke ~ 266."
While a holding as to the constitutiona1 duty of the
Supervisors and other officials of Prince Edward County
may have repercussions over the State and may require
the District Court's orders to run to parties outside the
county, it is nevertheless true that what is attacked in
this suit is not something which the State has commanded
Prince Edward to do-close its public schools and give
grants to children in private schools-but rather something which the county with state acquiescence and cooperation has undertaken to do on its own volition, a
decision not binding on any other county in Virginia.
Even though actions of the State are involved, the case,
as it comes to us, concerns not a state-wide system but
rather a situation unique to Prince Edward County. We
hold that the single district judge did not err in adjudicating this present controversy.
(c) It is contended that the case is an action against
the State, is forbidden by the Eleventh Amendment, and
. therefore should be dismissed. The complaint, however,
charged that state and county officials were depriving petitioners of rights guaranteed by the Fourteenth Amendment. It has been. settled law since Ex parte Young,
209 U. S. 123 (1908); that suits against state and county
officials to enjoin them from invading constitutional
rights are not forbidden by the Eleventh Amendm~nt.
(d) It is argued that the District Court should have
abstained from passing on the issues raised here in order
to a\vait a determil'mtion by the Supreme Court of Appeals of Virginia as to whether the conduct complained

'
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of violated the constitution or laws of Virginia. The
Court of Appeals so held, 322 F. 2d 332,_ and this. Court
has, in cases deemed appropriate, directed that such a
course be followed by a district court or approved its
having been followed. E. g., Railroad Comm'n of Texas
v. Pullman Co., 312 U. S. 496 (1941); Louisiana Power &
Light. Co. V.. City of Thibodaux, 360 U.S. 25 (1959). But
we agree with the dissenting judge in the Court of Appeals, 322 F. 2d, at 344-345, that this is not a case for
abstention. In the first. place, the Supreme Court of
Appeals of Virginia has already passed upon the state law
with respect to all the issues here. County School Board
of Prince Edward County v. Griffin, 204 Va. 650, 133 S. E.
2d 565 (1963). But quite independently of this, we hold
that the issues here imperatively call for decision now.
The case has been delayed since 1951 by resistance at the
state and. county level, by legislation, and by lawsuits.
The original plaintiffs have doubtless all passed high
school age. There has been entirely too much deliberation
and not enough speed in enforcing the constitutional
rights which we held in Brown v. Board of Education,
supra, had been denied Prince Edward County Negro
children .. We accordingly reverse the Court of Appeals'
_judgment remanding the case to the District Court for
abstention, snd we proceed to the-merits.

II.
In County School Board of Prince Edward County v.
Griffin, 204 Va. 650, 133 S. E. 2d 565 (1963), the Supreme
Court of Appeals of Virginia upheld as valid under state
law· the closing of the Prili~e · Edward· County public
schools, the state and county tuition grants for children
who attend private schools, and the co~mty's tax concessions for those who make contributions to private
schools. The same opinion also held that each county
had "an option to operate or not to operate public

..
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schools." 204 Va., at 671, 133 8. E. 2d, at 580. We accept this case as a definitive and authoritative holding of
Virginia law, binding on us, but we cannot accept the
Virginia ·court's further holding, based largely on the
Court of Appeals' opinion in this case,.322 F. 2d 332, that
closing the county's public schools under the circumstances of the case did not deny the colored school children
of Prince Edward County equal protection of the laws
guaranteed by the Federal Constitution.
Since 1959, all Virginia counties have had the benefits
of public schools but one: Prince Edward. However,
there is no rule that counties, as counties, must be treated
alike; the Equal Protection Clause relates to equal protection of the laws "between persons as such rather than
between areas." Salsburg v. Maryland, 346 U. S. 545,
551 (1954). Indeed, showing that different persons
are treated differently is not enough, without more, to
· show a denial of equal protection. Kotch v. Board of
River Port Pilot Comm'rs, 330 U.S. 552, 556 (1947). It
is the circumstances of each case which govern. Skinner
v. Oklahoma ex rel. Williamson, 316 U. S. 535, 539-540
(1942).
Virginia law, as here applied, unquestionably treats the
school children of Prince Edward differently from the way
it treats the school children of all other Virginia counties.
Prince Edward children must g~ to a private school or
none at all; all other Virginia children can go to public
schools. Closing Prince Edward's schools bears more
heavily on Negro children in Prince Edward County since
white children there have accredited private schools which
they can attend, while colored children until very recently
have had no available private schools, and even the school
they now attend is a te~porary expedient. Apart from
this expedient, the result is that Prince Edward County
school children, if they go to school in their own county,
must go to ra.cially segregated schools which, although
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designated as private, are beneficiaries of county and state
support.
A State, of course, has a wide discretion in deciding
whether laws shall operate statewide or shall operate only
in certain counties, the legisiature "having in mind the
needs and deslres of each." Salsburg v. Maryland, supra,
346 U. S., at 552. A State may wish to suggest, as Maryland did in Salsburg, that there are reasons wby one
county ought not to be treated like another. 346 U. S.,
at 553-554. But the record in ~he present case could not
be clearer that Prince Edward's public schools were closed
and private schools operated in their place with state and
county assistance, for one reason, and one reason only:
to ensure, through measures taken by the county and the
State, that white and colored children in Prince Edward
County would not, under any circumstancE;!s, go to the
same school. -'Whatever nonracial. grounds might support a State's allowing a county to abandon public schools,
the object must be a constitution-al one, and grounds of
race and opposition to desegregation do not qualify as ·
constitu tional. 12
In Hall v. St. Helena Parish School Board, 197 F. Supp.
649 (D. C.·E. D. La. 1961), a three-judge District Court
invalidated a Louisiana statute which provided
means
by which public schools under desegregation orders may
be changed to 'private' schools OP,erated in the same way,
in the same buildings, with the same furnishings, with the
same money, and under the same supervision as the public schools." /d., at 651. In addition, that statute also
provided that where the public schools were "closed," the
school board was "charged with responsibility for furnishing free lunches, transportation, and grants-in-aid to the

"a

12

"But it should go mthout saying that the vitality of these c-onstitutional principles cannot be allowed to yield simply because of
disagreement "ith them." Brown v. Board of Education, 349 U. S.
294, 300 (1955}.
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children attending the 'private' schools." Ibid. We
affirmed the District Court's judgment invalidating the
Louisiana statute as a denial of equal protection. 368
U. S. 515 ( 1962). While the Louisiana plan and the Vir-.
ginia plan worked in different ways, it is plain that both
were created to accomplish the same thing': the perpetuation of racial segregation by closing public schools· and·.
operating only segregated schools supported directly or
indirectly by state or county funds. See Cooper v. Aaron,
358 U. S. 1, 17 (1958). Either plan works to deny
colored students equal protection of the laws. Accordingly, we agree with the District Court that ~losing
the Prince Edward schools and meanwhile contributing
to the support of the private segregated white schools
that took their place denied petitioners the equal
protection of the laws.
III.
We cmne now to the question of the kind of decree
necessary a.nd appropriate to put an end to the racial
discrimination practiced against these petitioners" under .
authority of the Virginia laws. That relief needs to be
quick and effective. The parties defendant are the Board
of Supervisors, School Board, Treasurer, and Division
Superintendent of Schools of Prince Edward County, and
the State Board of Education and the State Superintendent of Education. All of these have duties which relate
directly or indirectly to the financing, supervision, or
operation of the schools in Prince Edward County. The
Board of Supervisors has the special responsibility to levy
local taxes to operate public schools or to aid children
attending the private schools now functioning there for
white children. The District Court enjoined the county
officials from paying county tuition grants or giving tax
exemptions and from processing applications for state
tuition grants so long as the county's public schools remained closed. We have no doubt of the power of the
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court to give this relief to enforce the discontinuance of
the county's racially discriminatory practices. It has
long been established that actions against a county can
be maintained in United States courts in order to vindicate federally guaranteed rights. E. g., Lincoln County
v. Luning, 133 U.S. 529 (1890); Kennecott Copper Corp.
v. State Tax Comm'n, 327 U.S. 573, 579 (1946). The injunction against paying tuition· grants and giving tax
credits while public schools remain closed is appropriate
and necessary since those grants and tax credits 13 have
been essential parts of the county's program, successful
thus far, to deprive petitioners of the same advantages of
a public school education enjoyed by children in every
other part of Virginia. For the same reasons the District
Court may, if necessary to prevent further racial discrimination, require the Supervisors to exercise the power that
is theirs to levy taxes to raise funds adequate to reopen,
operate, and maintain without racial discrimination a
public school system in Prince Edward County like that
operated in other counties in Virginia.
The District Court held that athe public schools of
Prince Edward County may not be closed to avoid the
effect of the law of the land as interpreted by the Supreme Court, while the Commonwealth of Virginia permits other public schools to remain open at the expense
of the taxpayers." Allen v. County School Board of
Prince Edward County, 207 F. Supp. 349, 355 (D. C. ·
E. D. Va. 1962). At the same time the court gave notice
that it '\\'ould later consider an order to accomplish this
purpose if the public schools were not reopened by September 7, 1962.. That day has Jong passed, and. the
schools are still closed. On remand, therefore, the court
may find it necessary to consider further such an order.
An order of this kind is vdthin the court's power if re13 The county has, since the time of the District Court's decree,
repealed its tax credit ordinance.
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quired to assure these petitioners that their constitutional
rights will no longer be denied them. The time for mere
"deliberate speed" has run out, and that phrase can no
longer justify denying these Prince Edward County school
children their constitutional. rights to an education equal
to that afforded by the public schools in the other parts
of Virginia.
The judgment of the Court of Appeals is reversed, the
judgment of the District Court is affirmed, and the cause
is remanded to the District Court with directions to enter
. a decree which will guarantee that these petitioners will
get the kind of education t~at is given in the State's
public schools. And, "if it becomes necessary to add new
parties to accomplish this end, the District Court is free
to do so.
It is so ordered.
MR. JusTICE CLJ\RK and MR. JusTICE HARLAN disagree
with the holding that the federal courts are empowered to
order the reopening of the public schools.in Prince Edward County, but otherwise join in the Court's opinion.
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391 U.S.

v. COUNTY SCHOOL BOARD OF
NEW KENT COUNTY ET AL.

ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT.

No. 695. Argued April 3, 1968.-Decided May 27, 1968.
Respondent School Board maintains two schools, one on the east
side and one on the west side of New Kent County, Virginia.
About one-half of the county's population are Negroes, who
reside throughout the county since there is no residential segregation. Although this Court held in Brown v. Board of Education,
347 U. S. 483 (Brown 1), that Virginia's constitutional and statutory provisiOns requiring racial segregation in schools were unconstitutional, the Board continued segregated operation of the schools,
presumably pursuant to Virginia statutes enacted to resist that
decision. In 1965, after this suit for injunctive relief against
maintenance of allegedly segregated schools was filed, the Board,
in order to remain eligible for federal financial aid, adopted a
"freedom-of-choice" plan for desegregating the schools. The plan
permits students, except those entering the first and eighth grades,
to choose annually between the schools; those not choosing are
assigned to the'school previously attended; first and eighth graders
must atfirmatively choose a school. The District Court approved
the plan, as amended, and the Court of Appeals approved the
"freedom-of-choice" provisions although it remanded for a more
specific and comprehensive order concerning teachers. During
the plan's three years of operation no white student has chosen
to attend the all-Negro school, and although 115 Negro pupils
enrolled in the formerly all-white school, 85% of the Negro students
in the system still attend the all-Negro school. Held:
· 1. In 1955 this Court, in Brown v. Board of Education, 349
U. 8. 294 (Brown II), ordered school boards operating dual school
systems, part "whit<J" and part "Negro," to "effectuate a transition
to a racially nondiscriminatory school system," and it is in light
of that command that the effectiveness of the "freedom-of-choice"
plan to achieve that end is to be measured. Pp. 435-438.
2. The burden is on a school board to provide a plan that
promises realistically to work 11ow, and a plan that at this late
date fails to provide meaningful assurance of prompt and effective
disestablishment of a dual system is intolerable. Pp. 438-439.
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3. A district court's obligation is to assess the effectiveness of
the plan in light of the facts at hand and any alternatives which
may be feasible and more promising, and to retain jurisdiction
until it is clear that state-imposed segregation has been completely
removed. P. 439.
4. Where a "freedom-of-choice" plan offers real promise of
achieving a unitary, nonracial system there might be no objection
to allowing it to prove itself in operation, but where there are
reasonably available other ways, such as zoning, promising speedier
and more effective conversion to a unitary school system, "freedom of choice" is not aeceptable. Pp. 439-441.
5. The New Kent "freedom-of-choice" plan is not acceptable;
it has not dismantled the dual system, but has operated simply
to burden students and their parents with a responsibility which
Brown II placed squarely on the School Board. Pp. 441-442.
382 F. 2d 338, vacated in part and remanded.

&rnuel W. Tucker and Jack Greenberg argued the
cause for petitioners. With them on the brief were
James . liJ.
. Nabrit III, Henry L. M·arsh Ill, and Michael
J.feltsner.
Frederick T. Gray argued the cause for respondents.
With him on the brief were Robert Y. Button, Attorney
General of Virginia, Robert D. J.l.fcllwaine III, First Assistant Attorney General, and Walter E. Rogers.
Louis F. Claiborne argued the cause for the United
States, as amicus curiae. With him on the brief were
Solicitor General Griswold, Assistant Attorney General
Pollak, Lawrence G. Wallace, and Brian K. Landsberg.
Joseph B. Robison filed a brief for the American Jewish
Congress, as amicus curiae, urging reversal.

MR. JusTICE BRENNAN delivered the opinion of the
Court.
The question for decision is whether, under all the circumstances here, respondent School Board's adoption of
a "freedom-of-choice" plan which allows a pupil to choose
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his own public school constitutes adequate compliance
with the Board's responsibility "to achieve a system of
determining admission to the public schools on a non~
racial basis ...." Brown v. Board of Education, 349
U. S. 294, 30(},.-301 (Brown II).
Petitioners brought this action in March 1965 seeking
injunctive relief against respondent's continued maintenance of an alleged racially segregated school system.
New Kent County is a rural county in Eastern Virginia.
About one-half of its population of some 4,500 are
Negroes. There is no residential segregation in the
county; persons of both races reside throughout. The
school system has only two schools, the New Kent school
on the east side of the county and the George W. Watkins
school on the west side. In a memorandum filed May 17,
1966, the District Court found that the "school system
serves approximately 1,300 pupils, of which 740 are Negro
and 550 are White. The School Board operates one white
combined elementary and high school [New Kent], and
one Negro combined elementary and high school [George
W. Watkins]. There are no attendance zones. .Each
school serves the entire county." The record indicates
that 21 school buses-11 serving the Watkins school and
10 serving ~he New Kent school-travel overlapping
routes throughout the county to transport pupils to and
from the two schools.
The segregated system was initially established and
maintained under the compulsion of Virginia constitutional and statutory provisions mandating racial segregation in public education, Va. Const., Art. IX, § 140
(1902); Va. Code § 22-221 (1950). These provisions were
held to violate the Federal Constitution in Davis v.
County School Board of Prince Edward County, decided
with Brown v. Board of Education, 347 U. S. 483, 487
(Brown I). The respondent School Board continued
the segregated operation of t.he system after the Brown

}
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decisions, presumably on the authority of several statutes
enacted by Virginia in resistance to those decisions.
Some of these statutes were held to be unconstitutional
on their face or as applied. 1 One statute, the Pupil Placement Act, Va. Code § 22-232.1 et seq. (1964), not repealed until 1966, divested local boards of authority to
assign children to particular schools and placed that
authority in a State Pupil Placement Board. Under that
Act children were each year automatically reassigned to
the school previously attended unless upon their application the State Board assigned them to another school;
students seeking enrollment for the first time were also
assigned at the discretion of the State Board. To September 1964, no Negro pupil had applied for admission
to the New Kent school under this statute and no white
pupil had applied for admission to the Watkins school.
The School Board initially sought dismissal of this
suit on the ground that petitioners had failed to apply
to the State Board for assignment to New Kent school.
However on August 2, 1965, five months after the suit
was brought, respondent School Board, in order to remain
eligible for federal financial aid, adopted a "freedom-ofchoice" plan for desegregating the schools.2 Under that
E. g., Griffin v. County School Board of Prince Edward County,
377 U. S. 218; Green v. School Board of City of Roanoke, 304 F. 2d
118 (C. A. 4th Cir. 1962); Adkin.s v. School Board of City of New~
port News, 148 F. Supp. 430 (D. C. E. D. Va.), aff'd, 246 F. 2d 325
(C. A. 4th Cir. 1957); Jame.s v. Almond, 170 F. Supp. 331 (D. C.
E. D. Va. 1959); Harrison v. Day, 200 Va. 439, 106 S. E. 2d 636
(1959).
2 Congress, concerned with the lack of progress in school desegregation, included provisions in the Civil Rights Act of 1964 to deal
with the problem through various agencies of the Federal Government. 78 Stat. 246, 252, 266, 42 U. S. C. §§ 2000c et seq., 200Ud
et seq., 2000h-2. In Title VI Congress declared that
"No person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in, be denied
1
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plan, each pupil, except those entering the first and eighth
grades, may annually choose between the New Kent and
Watkins schools and pupils not making a choice are assigned to the school previously attended; first and eighth
grade pupils must affirmatively choose a school. After
the plan was filed the District Court denied petitioners'
prayer for an injunction and granted respondent leave to
submit an amendment to the plan with respect to employment and assignment of teachers and staff on a racially .
nondiscriminatory basis. The amendment was duly filed
and on June 28, 1966, the District Court approved the
"freedom-of-choice" plan as so amended. The Court of
3
Appeals for the Fourth Circuit, en bane, 382 F. 2d 338,
affirmed the District Court's approval of the "freedom-ofchoice" provisions of the plan but remanded the case to
the District Court for entry of an order regarding faculty
the benefits of, or be subjected to discrimination under any program
or activity receiving Federal financial assistance." 42 U. S. C.
§2000d.
The Department of Health, Education, and Welfare issued regulations covering racial di3crimination in federally aided school systems,
as directed by 42 U. S. C. § 2000d-1, and in a statement of policies,
or "guidelines," the Department's Office of Education established
standards according to which school systems in the process of desegregation can remain qualified for fed~ral funds. 45 CFR §§ 80.180.13, 181.1-181.76 (1967). "Freedom-of-choice" plans are among
those considered acceptable, so long as in operation such a plan proves
effective. 45 CFR § 181.54. The regulations provide that a school
system "subject to a final order of a court of the United States for
the desegregation of such school ... system" with which the system
agrees to comply is deemed to be in compliance with the statute
and regulations. 45 CFR § 80.4 (c). See also 45 CFR § 181.6.
See generally Dunn, Title VI, the Guidelines and School Desegregation in the South, 53 Va. L. Rev. 42 (1967); Note, 55 Geo. L. J.
325 (1966); Comment, 77 Yale L. J. 321 (1967).
8 This case was decided per curiam on the basis of the opinion in
Bowman v. County School Board of Charles City County, 382 F.
2d 326, decided the same day. Certiorari has not been sought for
the Bowman case itseli.
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"which is much more specific and more comprehensive"
and which would incorporate in addition to a "minimal,
objective time table" some of the faculty provisions of the
decree entered by the Court of Appeals for the Fifth Circuit in United States v. Jefferson County Board of Education, 372 F. 2d 836, aff'd en bane, 380 F. 2d 385 (1967).
Judges Sobeloff and Winter concurred with the remand
on the teacher issue but otherwise disagreed, expressing
the view "that the District Court should be directed ...
also to set up procedures for periodically evaluating the
effectiveness of the [Board's] 'freedom of choice' [plan]
· in the elimination of other features of a segregated school
system." Bowman v. County School Board of Charles
City County, 382 F. 2d 326, at 330. We granted certiorari, 389 U. S. 1003.
The pattern of separate "white" and "Negro" schools
in the New Kent County school system established under
compulsion of state laws is precisely the pattern of segregation to which Brown I and Brown II were particularly
addressed, and which Brown I declared unconstitutionally denied Negro school children equal protection of the
laws. Racial identification of the system's schools was
complete, extending not just to the composition of student bodies at the two schools but to every facet of school
operations--faculty, staff, transportation, extracurricular
activities and facilities. In short, the State, acting
through the local school board and school officials, organized and operated a dual system, part "white" and part
"Negro."
It was such dual systems that 14 years ago Brown I
held unconstitutional and a year later Brown II held
must be abolished; school boards operating such school
systems were required by Brown I I "to effectuate a
transition to a racially nondiscriminatory school system."
349 U. S., at 301. It is of course true that for the time
immediately after Brown I I the concern was with making
an initial break in a long-established pattern of excluding
296-002 0 - 69 - 31

'

436

OCTOBER TERM, 1967.
Opinion of the Court.

391 u.s.

Negro children from schools attended by white children.
The principal focus was on obtaining for those Negro
children courageous enough to break with tradition a
place in the "white" schools. See, e. g., Cooper v. Aaron,
358 U. S. 1. Under Brown II that immediate goal was
only the first step, however. The transition to a unitary,
nonracial system of public education was and is the
ultimate end to be brought about; it was because of the
"complexities arising from the transition to a system of
public education freed of racial discrimination" that we
provided for "all deliberate speed" in the implementation
of the principles of Brown I. 349 U. S., at 299-301.
Thus we recognized the task would necessarily involve
solution of "varied local school problems." !d., at 299.
In referring to the "personal interest of the plaintiffs in
admission to public schools as soon as practicable on a
nondiscriminatory basis," we also noted that "[t]o effectuate this interest may call for elimination of a variety
of obstacles in making the transition ...." I d., at 300.
Yet we emphasized that the constitutional rights of
Negro children required school officials to bear the burden
of establishing that additional time to carry out the
ruling in an effective manner "is necessary in the public
interest and is consistent with good faith compliance at
the earliest practicable date." Ibid. We charged the
district courts in their review of particular situations to
"consider problems related to administration, arising
from the physical condition of the school plant, the
school transportation system, personnel, revision of
school districts and attendance areas into compact
units to achieve a system of determining admission
to the public schools on a nonracial basis, and revision of local laws and regulations which may be
necessary in solving the foregoing problems. They
will also consider the adequacy of any plans the
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defendants may propose to meet these problems and
to effectuate a transition to a racially nondiscriminatory school system." Id., at 300-301.
It is against this background that 13 years after

I

Brown II commanded the abolition of dual systems we
must measure the effectiveness of respondent School
Board's ·"freedom-of-choice" plan to achieve that end.
The Schoql Board contends that it has fully discharged
its obligation by adopting a plan by which every student,
regardless of race, may ~<freely" choose the school he will
attend. The Board attempts to cast the issue in its
broadest form by arguing that its "freedom-of-choice"
plan may be faulted- only by reading -the Fourteenth
Amendment as universally requiring "compulsory integration," a reading it insists the wording of the Amendment will not support. But that argument ignores the
thrust of Brown II. In the light of the command of
that case, what is involved here is the question whether
the Board has achieved the "racially nondiscriminatory
school system" Brown II held must be effectuated in order
to remedy the established unconstitutional deficiencies of
its segregated system. In the context of the stateimposed segregated pattern of long standing, the fact
that in 1965 the Board opened the doors of the former
((white" school to Negro children and of the "Negro"
school to white children merely begins, not ends, our
inquiry -whether the Board_has taken steps adequate to
abolish its dual, segregated system. Brown II was a
call for the dismantling of well-entrenched dual systems
tempered by an awareness that complex and multifaceted
problems would arise which would require time and flexibility for a successful resolution. School boards such as
the respondent then operating state-compelled dual systems were nevertheless clearly charged with the affirmative duty to take whatever steps might be necessary to
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convert to a unitary system in which racial discrimina·
tion would be eliminated root and branch. See Cooper
v. Aaron, supra, at 7; Bradley v. School Board, 382 U. S.
103; cf. Watson v. City of 1.l1emphis, 373 U.S. 526. The
constitutional rights of Negro school children articulated
in Brown I permit no less than this; and it was to this
end that Brown II commanded school boards to bend
their efforts. 4
In determining whether respondent School Board met
that command by adopting its "freedom-of-choice" plan,
it is relevant that this first step did not come until some
11 years after Brown I was decided and 10 years after
Brown II directed the making of a "prompt and reasonable start." This deliberate perpetuation of the unconstitutional dual system can only have compounded
the harm of such a system. Such delays are no longer
tolerable, for "the governing constitutional principles no
longer bear the imprint of newly enunciated doctrine."
Watson v. City of Afemphis, supra, at 529; see Bradley v.
School Board, supra; Rogers v. Paul, 382 U. S. 198.
Moreover, a plan that at this late date fails to provide
meaningful assurance of prompt and effective disestablishment of a dual system is also intolerable. "The time
for mere 'deliberate speed' has run out," Griffin v. County
School Board, 377 U. S. 218, 234; "the context in which
we must interpret and apply this language [of Brown II]
to plans for desegregation has been significantly altered."
4

"We bear in mind that the court has not merely the power but
the duty to render a decree which will so far as possible eliminate
the discriminatory effects of the past as well as bar like discrimination in the future." Louisiana v. United States, 380 U. S. 145,
154. Compare the remedies discussed in, e. g., NLRB v. Newport
News Shipbuilding & Dry Dock Co., 308 U.S. 241; United States v.
Crescent Amusement Co., 323 U.S. 173; Standard Oil Co. v. United
States, 221 U. S. 1. See also Griffin v. County School Board. 377
u.s. 218, 232-234.
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Goss v. Board of Education, 373 U. S. 683, 689. See
Calhoun v. Latimer, 377 U. S. 263. The burden on a
school board today is to come forward with a plan that
promises realistically. to work, and promises realistically
to work now.
The obligation of the district courts, as it always has
been, is to assess the effectiveness of a proposed plan in
achieving desegregation. There is no universal answer
to complex problems of desegregation; there is obviously
no one plan that will do the job in every case. The
matter must be assessed in light of the circumstances
present and the options available in each instance. It
is incumbent upon the school board to establish that its
proposed plan promises meaningful and immediate
progress toward disestablishing state-imposed segregation.
It is incumbent upon the district court to weigh that
claim in light of the facts at hand and in light of any
alternatives which may be shown as feasible and more
promising in their effectiveness. Where the court finds
the board to be acting in good faith and the proposed
plan to have real prospects for dismantling the stateimposed dual system "at the earliest practicable date,"
then the plan may be said to provide effective relief. Of
course, the availability to the board of other more promising courses of action may indicate a lack of good faith;
and at the least it places a heavy burden upon the board
to explain its preference for an apparently less effective
method. Moreover, whatever plan is adopted will require evaluation in practice, and the court should retain
jurisdiction until it is clear that state-imposed segregation
has been completely removed. See No. 805, Raney v.
Board of Education, post, at 449.
We do not hold that "freedom of choice" can have no
place in such a plan. We do not hold that a "freedomof-choice" plan might of itself be unconstitutional, although that argument has been urged upon us. Rather,
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all we decide today is that in desegregating a dual system
a plan utilizing "freedom of choice" is not an end in itself.
As Judge Sobeloff has put it,
" 'Freedom of choice' is not a sacred talisman;
it is only a means to a constitutionally required
end-the abolition of the system of segregation and
its effects. If the means prove effective, it is acceptable, but if it fails to undo segregation, other
means must be used to achieve this end. The school
officials haYe the continuing duty to take whatever
action may be necessary to create a 'unitary, nonracial system.'" Bowman v. County School Board,
382 F. 2d 326, 333 (C. A. 4th Cir; 1967) (concurring
opinion).
Accord, Kemp v. Beasley, 389 F. 2d 178 (C. A. 8th
Cir. 1968); United States v. Jefferson County Board of
Education, supra. Although the general experience under
"freedom of choice" to date has been such as to indicate its ineffectiveness as a tool of desegregation, 5 there
may well be instances in which it can serve as an effective
device. Where it offers real promise of aiding a deseg5 The views of the United States Commission on Civil Rights,
which we neither adopt nor refuse to adopt, are as follows:
"Freedom of choice plans, which have tended to perpetuate racially
identifiable schools in the Southern and border States, require
affirmative action by both Negro and white parents and pupils
before such disestablishment can be achieved. There are a number
of factors which have prevented such affirmative action by suostantial numbers of parents and pupils of both races:
"(a) Fear of retaliation and hostility from the white community
continue to deter many Negro families from choosing formerly allwhite schools;
"(b) During the past school year [1966-1967], as in the previous
year, in some areas of the South, Negro families with children attending previously all-white schools under free choice plans were targets
of violence, threats of violence and economic reprisal by white
persons and Negro children were subjected to harassment by white
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regation program to effectuate conversion of a stateimposed dual system to a unitary, nonracial system there
might be no objection to allowing such a device to prove
itself in operation. On the other hand, if there are
reasonably available other ways, such for illustration as
zoning, promising speedier and more effective conversion
to a unitary, nonracial school system, "freedom of choice"
must be held unacceptable.
The New Kent School Board's "freedom-of-choice"
plan cannot be accepted as a sufficient step to "effectuate
a transition" to a unitary system. In three years of operation not a single white child has chosen to attend Watkins school and although 115 Negro children enrolled
in New Kent school in 1967 (up from 35 in 1965 and 111
in 1966) 85% of the Negro children in the system still
attend the all-Negro Watkins school. In other words,
the school system remains a dual system. Rather than
further the dismantling of the dual system, the plan has
operated simply to burden children and their parents
classmates notwithstanding conscientious efforts by many teachers
and principals to prevent such misconduct;
" (c) During the past school year, in some areas of the South
public officials improperly influenced Negro families to keep their
children in Negro schools and excluded Negro children attending
formerly all-white schools from official functions;
"(d) Poverty deters many Negro families in the South from
choosing formerly all-white schools. Some Negro parents are embarrassed to permit their children to attend such schools without
suitable clothing. In some districts special fees are assessed for
courses which are available only in the white schools;
" (e) Improvements in facilities and equipment ... have been
instituted in all-Negro schools in some school districts in a manner
that tends to discourage Negroes from selecting white schools."
Southern School Desegregation, 1966-1967, at 88 (1967). See id.,
at 45-69; Survey of School Desegregation in the Southern and
Border States 1965--1966, at 30-44, 51-52 (U. S. Comm'n on Civil
Rights 1966).
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with a responsibility which Brown II placed squarely on
the School Board. The Board must be required to formulate a new plan and, in light of other courses which
appear open to the Board, such as zoning,6 • fashion steps
which promise realistically to convert prompt~y to a
system without a "white" school and a "Negro" school,
but just schools.
The judgment of the Court of Appeals is vacated insofar as it affirmed the District Court and the case is
remanded to the District Court for further proceedings
consistent with this opinion.
It is so ordered.
6 "In view of the situation found in New Kent County, where
there is no residential segregation, the elimination of the dual school
system and the establishment of a 'unitary, non-racial system' could
be readily achieved with a minimum of administrative difficulty by
means of geographic zoning-simply by assigning students living
in the eastern half of the county to the New Kent School and those
living in the western half of the county to the Watkins School.
Although a geographical formula is not universally appropriate, it
is evident that here the Board, by separately busing Negro children
across the entire county to the 'Negro' school, and the white children
to the 'white' school, is deliberately maintaining a segregated system
which would vanish with non-racial geographic zoning. The condition~:> in this county present a classical case for this expedient."
Bowman v. County &hool Board, supra, n. 3, at 332 (con~urring
opinion).
Petitioners have also suggested that the Board could consolidate
the two schools, one site (e. g., Watkins) serving grades 1-7 and
the other (e. g., New Kent) serving grades 8-12, this being the
grade division respondent makes between elementary and secondary
levels. Petitioners contend this would result in a more efficient
system by eliminating costly duplication in this relatively small dis-.
trict while at the same time achieving immediate dismantling of the
dual system.
These are two suggestions the District Court should take into
account upon remand, along with any other proposed alternatives
and in light of considerations respecting other aspects of the school
system such a.s the matter of faculty and staff desegregation
remanded to the court by the Court of Appeals.
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RANEY

ET AL. v. BOARD OF EDUCATION OF THE
GOULD SCHOOL DISTRICT ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT.

No. 805. Argued April 3, 1968.-Decided May 27, 1968.
The Gould (Arkansas) School District, which has a population of
about 60% Negroes, with no residential segregation, maintains
two combination elementary and high schools located about ten
blocks apart in the district's only major town. In the 1964-1965
school year the schools were totally segregated. As in Green v.
County School Board, ante, p. 430, the School Board in 1965
adopted a "freedom-of-choice" plan in order to remain eligible for
federal financial aid. The plan applies to all school grades and
pupils are required to choose annually between the schools; those
not choosing are assigned to the school previously attended. No
white student has sought to enroll in the all-Negro Field Schools
in three years, and although about 85 Negro students were enrolled
in the formerly all-white Gould Schools in 1967, over 85% of the
Negro pupils still attend the all-Negro Field Schools. In the first
year under the plan applications for certain grades at the Gould
Schools exceeded available space and applications of 28 Negroes
were refused. This action was brought on behalf of some of them
for injunctive relief against their being required to attend the
Field Schools, the provision of inferior school facilities for Negroes,
and respondents' "otherwise operating a racially segregated school
system." During the pendency of the case plans were made to
replace the high school building at Field Schools. Petitioners
sought to enjoin that construction, contending that it should be
built at the Gould site to avoid continued segregation. The District Court denied all relief and dismissed the complaint, ruling
that since the "freedom-of-choice" plan was adopted without court
compulsion, the plan was approved by the Department of Health,
Education, and Welfare, and some Negroes had enrolled in the
Gould Schools, the plan was not a pretense or a sham. The
Court of Appeals affirmed the dismissal, suggesting that the issue
of the adequacy of the plan or its implementation was not raised
in the District Court. Since construction of the high school at the
Field site was nearing completion, petitioners modified their position and urged the Court of Appeals to require conwrsion of the
Gould Schools to a desegregated high school and the Fidd site to a
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desegregated primary school. The Court of Appeals rejected this
proposal since it was not presented to the trial court for consideration. · Held:
1. Since the issue of the adequacy of the "freedom-of-choice"
plan was before the District Court in the prayer of the complaint
to enjoin respondents' "otherwise operating a racially segregated
school system," and the District Court and the Court of Appeals
considered the merits of the plan, the question of the adequacy
of "freedom of choice" is properly before this Court. P. 447.
2. As in Green v. County School Board, supra, the school system
remains a dual system and the plan is inadequate to convert it to
a unitary, nonracial system. P. 447.
3. On remand petitioners may present their proposal for converting one school to a desegregated high school and the other
to a desegregated primary school. P. 448.
4. The District Court's dismissal of the complaint was an improper exercise of discretion, and inconsistent with that court's
responsibility under BrO'wn v. Board of Education, 349 U. S. 294,
to retain jurisdiction "to insure (1) that a constitutionally acceptable plan is adopted, and (2) that it is operated in a constitutionally permissible fashion so that the goal of a desegregated, nonracially operated school system is rapidly and finally achieved."
Kelley v. Altheimer, 378 F. 2d 483, 489. P. 449.
381 F. 2d 252, reversed and remanded.

Jack Greenberg argued the cause for petitioners. With
him on the brief were James 111. Nabrit III and 11-fichael
Meltsner.
Robert V. Light argued the cause for respondents.
With him on the brief was Herschel H. Friday.
Louis F. Claiborne argued the cause for the United
States, as amicus curiae. With him on the brief were
Solicitor General Griswold, Assistant Attorney General
Pollak, Lawrence G. Wallace, and Brian K. Landsberg.
MR. JusTICE BRENNAN

delivered the opinion

of

the

Court.
This case presents the question of the adequacy of a
"freedom-of-choice" plan as compliance with Brown v.
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Board of Education, 349 U.S. 294 (Brown II), a question
also considered today in No. 695, Green v. County School
Board of New Kent County, ante, p. 430. The factual
setting is very similar to that in Green.
This action was brought in September 1965 in the
District Court for the Eastern District of Arkansas.
Injunctive relief was sought against the continued maintenance by respondent Board of Education of an alleged
racially segregated school system. The school district
has an area of 80 square miles and a population of some
3,000, of whom 1,800 are Negroes and 1,200 are whites.
Persons of both races reside throughout the county; there
is no residential segregation. The school system consists
of two combination elementary and high schools located
about 10 blocks apart in Gould, the district's only major
town. One combination, the Gould Schools, is almost all
white and the other, the Field Schools, is all-Negro. In
the 1964-1965 school year the schools were totally segregated; 580 Negro children attended the Field Schools
and 300 white children attended the Gould Schools.
Faculties and staffs were and are segregated. There are
no attendance zones, each school complex providing any
necessary bus transportation for its respective pupils.
The state-imposed segregated system existed at the
time of the decisions in Brown v. Board of Education,
347 U. S. 483, 349 U. S. 294. Thereafter racial separation was required by School Board policy. As in Green,
respondent first took steps in 1965 to abandon that policy
to remain eligible for federal financial aid. The Board
adopted a "freedom-of-choice" plan embodying the essentials of the plan considered in Green. It was made immediately applicable to all grades. Pupils are required
to choose annually between the Gould Schools and the
Field Schools and those not exercising a choice are
assigned to the school previously attended.
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The experience after three years of operation with
"freedom of choice" has mirrored that in Green. Not a
single white child has sought to enroll in the all-Negro
Field Schools, and although some 80 to 85 Negro children
were enrolled in the Gould Schools in 1967, over 85% of
the Negro children in the system still attend the allNegro Field Schools.
This litigation resulted from a problem that arose in
the operation of the plan in its first year. The number of
children applying for enrollment in the fifth, tenth, and
eleventh grades at Gould exceeded the number of places
available and applications of 28 Negroes for those grades
were refused. This action was thereupon filed on behalf
of 16 of these children and others similarly situated.
Their complaint sought injunctive relief, among other
things, against their being required to attend the Field
Schools, against the provision by respondent of public
school facilities for Negro pupils inferior to those provided
for white pupils, and against respondent's ((otherwise
operating a racially segregated school system." While
the case was pending in the District Court, respondent
made plans to replace the high school building at Field
Schools. Petitioners sought unsuccessfully to enjoin con:.
struction at that site, contertding that the new high school
should be built at the Gould site to avoid perpetuation of
the segregated system. Thereafter the District Court, in
an unreported opinion, denied all relief and dismissed the
complaint. In the District Court's view the fact that
respondent had adopted "freedom of choice" without the
compulsion of a court order, that the plan was approved
by the Department of Health, Education, and Welfare,
and that some Negro pupils had enrolled in the Gould
Schools "seems to indicate that this plan is more than
a pretense or sham to meet the minimum requirements
of the law." In light of this conclusion the District
Court held that petitioners were not entitled to the
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other relief requested, including an injunction against
building the new high school at the Field site. The
Court of Appeals for the Eighth Circuit affirmed the
dismissal. 381 F. 2d 252. We granted certiorari, 389
U. S. 1034, and set the case for argument following
No. 740, Monroe v. Board of Commissioners of the City
of Jackson, post, p. 450.
The Court of Appeals suggested that "no issue on the
adequacy of the plan adopted by the Board or its implementation was raised in the District Court. Issues not
fairly raised in the District Court cannot ordinarily be
considered upon appeal." 381 F. 2d, at 257. Insofar as
this refers to the "freedom-of-choice" plan the suggestion
is refuted by the record. Not only was the issue embraced by the prayer in petitioners' complaint for an
injunction against respondent "otherwise operating a
racially segregated school system" but the adequacy of
the plan was tried and argued by the parties and decided
by the District Court. Moreover, the Court of Appeals
went· on to consider the merits, holding, in agreement
with the District Court, that "we find no substantial
evidence to support a finding that the Board was not
proceeding to carry out the plan in good faith." Ibid. 1
In the circumstances the question of the adequacy of
"freedom of choice" is properly before us. On the merits,
our decision in Green v. County School Board, supra,
establishes that the plan is inadequate to convert to a
unitary, nonracial school system. As in Green, "the
school system remains a dual system. Rather than further the dismantling of the dual system, the plan has
operated simply to burden children and their parents with
1

Compare the developing views of the feasibility of "freedom-ofchoice" plans expressed by various panels of the Court of Appeals
for the Eighth Circuit in Kemp v. Beasley, 352 F. 2d 14; Clark v.
Board of Education, 374 F. 2d 569; Kelley v. Altheimer, 378 F. 2d
483; Kemp v. Beasley, 389 F. 2d 178; and Jadcson v. J!arvell School
District No. 2f!, 389 F. 2d 740.

,

448

OCTOBER TERM, 1967.
Opinion of the Court.

391 U.S.

a responsibility which Brown II placed squarely on the
School Board. The Board must be required to formulate a new phin and, in light of other courses which
appear open to the Board, such as zoning, fashion steps
which promise realistically to convert promptly to a sys:tem without a 'white' school and a 'Negro' school, but
just schools." I d., at 441-442.
The petitioners did not press in the Court of Appeals
their appeal from the denial of their prayer to have the
new high school facilities constructed at the Gould
Schools site rather than at the Field Schools site. Due
to the illness of the court reporter there was delay in the
filing of the transcript of the proceedings in the District
Court and meanwhile the construction at the Field
Schools site was substantially completed. Petitioners
therefore modified their position and urged in the Court
of Appeals that respondent be required to convert
the Gould Schools to a completely desegregated high
school and the Field site to a completely desegregated primary school. The Court of Appeals rejected the proposition on the ground that it "was not presented to the
trial court and no opportunity was afforded the parties
to offer evidence on the feasibility of such a plan, nor
was the trial court given any opportunity to pass thereon." 381 F. 2d, at 254. Since there must be a remand,
petitioners are not foreclosed frol!l making their proposal
an issue in the further proceedings. 2
2
The Court of Appeals, while denying petitioners' request for
relief on appeal, did observe that
"there is no showing that the Field facilities with the new construction added could not be converted at a reasonable cost into a· completely integrated grade school or into a· completely integrated high
school when the appropriate time for such course arrives. We note
that the building now occupied by the predominantly white Gould
grade school had originally been built to house the Gould High
School." 381 F. 2d, at 255.
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Finally, we hold that in the circumstances of this
case, the District Court's dismissal of the complaint was
an improper exercise of discretion. Dismissal will ordinarily be inconsistent with the responsibility imposed on
the district courts by Brown II. 349 U. S., at 299-301.
In light of t.he complexities inhering in the disestablishment of state-established segregated school systems,
Brown II contemplated that the better course would be
to retain jurisdiction until it is clear that disestablishment
has been achieved. We agree with the observation of
· another panel of judges of the Court of Appeals for the
Eighth Circuit in another case that the district courts
"should retain jurisdiction in school segregation cases to
insure (1) that a constitutionally acceptable plan is
adopted, and (2) that it is operated in a constitutionally
permissible fashion so that the goal of a desegregated,
non-racially operated school system is rapidly and finally
achieved." Kelley v. Altheimer, 378 F. 2d 483, 489.
See also Kemp v. Beasley, 389 F. 2d 178.
The judgment of the Court of Appeals is reversed
and the case is remanded to the District Court for further
proceedings consistent with this opinion and with our
opinion in Green v. County School Board, supra.

It is so ordered.
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MONROE ET AL. v. BOARD OF COMMISSIONERS
OF THE CITY OF JACKSON ET AL.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT.

No. 740. Argued April 3, 1968.-Decided May 27, 1968.
About one-third of the City of Jackson's population of 40,000 are
Negroes, the great majority of whom live in the city's central
area. The city school system has eight elementary, three junior
high, and two senior high schools for the 7,650 students, of whom
about 40% are Negroes. Tennessee law in 1954 required racial
segregation in schools; five elementary and two junior high
schools and one senior high school were operated as "white"
schools, and the remainder as "Negro" schools. After Brown v.Board of Education, 347 U. S. 483 (1954), declared such dual
systems unconstitutional, Tennessee enacted a pupil placement
law, which gave local school boards exclusive authority to approve
assignments. No white students enrolled in any "Negro" school
and only seven applications were granted in two years permitting
Negro pupils to enroll in "white" schools. In March 1962 the
Court of Appeals held that law inadequate "as a plan to convert
a biracial system into a nonracial one." This action was brought
in January 1963, seeking a declaratory judgment that respondents
were operating a racially segregated system, injunctive relief
against maintenance of that system, an order directing admission
to named "white" schools of Negro plaintiffs, and an order requiring the School Board to formulate and file. a desegregation plan.
The District Court ordered the students enrolled and the filing
of a plan. A plan was filed, and with court-directed modifications,
was approved in August 1963, to be effective at once in the elementary schools and to be extended over a four-year period to
junior and senior high schools. The modified plan provides for
automatic assignment of pupils within attendance zones drawn
along geographic or "natural" boundaries, and "according to the
capacity and facilities" of the schools. However, the plan also
has a "free-transfer" provision by which a student may freely
transfer to a school of his choice if space is available, zone residents
having priority in case of overcrowding. No bus service is provided. After one year the Negro elementary schools remained
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all Negro, and 118 Negro pupils were scattered among four
formerly all-white schools. Petitioners moved for further relief
and the District Court held the plan had been administered
discriminatorily. In the same proceeding the Board filed its
proposed zones for the three junior high schools, to which petitioners objected on the grounds that the zones were racially
gerrymandered and that the plan was inadequate to reorganize
the system on a nonracial basis. Petitioners urged that the
Board be required to use a "feeder system," whereby each junior
high would draw its students from specific elementary schools.
The District Court held that petitioners had not sustained the
allegations that the zones were gerrymandered and concluded that
"there is no con~1itutional requirement" that the "feeder system''
be adopted. The Court of Appeals affirmed, except on the issue
of faculty segregation. Three years later the Negro junior high,
which had over 80% of the Negro junior high students, had no
white students, one "white" junior high had seven Negroes out
of 819 students, and the other had 349 white and 135 Negro
pupils. Held:
1. The "free-transfer" plan clearly does not meet respondent
Board's "affirmative duty to take whatever steps might be necessary to convert to a unitary system in which racial discrimination
would be eliminated root and branch," Green v. County School
Board, ante, at 437-438, "[r]ather than further the dismantling of
the dual system, the ["free-transfer"] plan has operated simply to
burden children and their parents with a responsibility . . . placed
squarely on the School Board." ld., at 441-442. P. 458.
2. Since it has not been shown that the "free-transfer" plan
will further rather than delay conversion to a unitary, nonracial
system, it is unacceptable, and the Board must formulate a new
plan which promises realistically to convert promptly to a unitary,
nondiscriminatory school system. Pp. 459-460.
380 F. 2d 955, vacated in part and remanded.

James M. Nabrit Ill and Jack Greenberg argued the
cause for petitioners. With them on the brief were
~Michael 1lfeltsner, Avon N. Williams, Jr., and Z. Alexander Looby.
Russell Rice, Sr., argued the cause and filed a brief
for respondents.
298-002 0 - 69 - 32
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Louis F. Claiborne .argued the cause for the United
States, as amicus curiae. With him on the brief were
Solicitor General Griswold, Assistant Attorney General
Pollak, Lawrence G. Wallace, and Brian K. Landsberg.

MR. JusTICE BRENNAN delivered the opinion of the
Court.
This case was argued with No. 695, Green v. County
School Board of New Kent County, ante, p. 430, and
No. 805, Raney v. Board of Education of the Gould
School District, ante, p. 443. The question for decision
is similar to the question decided in those cases. Here,
however, the principal feature of a desegregation planwhich calls in question its adequacy to effectuate a
tran~ition to a racially nondiscriminatory system in compliance with Brown v. Board of Education, 349 U. S. 294
(Bratt."TT.. Il)-is not "freedom of choice" but a variant
commonly referred to as "free transfer."
The respondent Board of Commissioners is the School
Board for the City of Jackson, located in midwestern
Tennessee. The school district coincides with the city
limits. Some one-third of the city's population of 40,000
are Negroes, the great majority of whom live in the city's
central area. The school system has eight elementary
schools, three junior high schools, and two senior high
schools. There are 7,650 children enrolled in the system's
schools, about 40% of whom, over 3,200, are Negroes.
In 1954 Tennessee by law required racial segregation in its public schools. Accordingly, five elementary
schools, two junior high schools, and one senior high
school were operated as uwhite" schools, and three elementary schools, one junior high school, and one senior
high school were operated as "Negro" schools. Racial
segregation extended to all aspects of school life including
faculties and staffs.
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After Brown v. Board of Education, 347 U. S. 483
(Brown I), declared such state-imposed dual systems
unconstitutional, Tennessee enacted a pupil placement
law, Tenn. Code § 49-1741 et seq. (1966). That law
continued previously enrolled pupils in their assigned
schools and vested local school boards with the exclusive
authority to approve assignment and transfer requests.
No white children enrolled in any "Negro" school under
the statute and the respondent Board granted only seven
applications of Negro children to enroll in "white"
schools, three in 1961 and four in 1962. In March 1962
the Court of Appeals for the Sixth Circuit held that the
pupil placement law was inadequate "as a plan to convert a biracial system into a nonracialone." Northcross
v. Board of Education of City of Memphis, 302 F. 2d
818, 821.
In January 1963 petitioners brought this action in the
District Court for the Western District of Tennessee.
The complaint sought a declaratory judgment that respondent was operating a compulsory racially segregated
school system, injunctive relief against the continued
maintenance of that system, an order directing the admission to named "white" schools of the plaintiff Negro
school children, and an order requiring respondent Board
to formulate a desegregation plan. The District Court
ordered the Board to enroll the children in the schools
in question and directed the Board to formulate and file
a desegregation plan. A plan was duly filed and, after
modifications directed by the court were incorporated,
the plan was approved in August 1963 to be effective
immediately in the elementary schools and to be gradually extended over a four-year period to the junior high
schools and senior high schools. 221 F. Supp. 968.
.The modified plan provides for the automatic assignment of pupils living within attendance zones drawn by
the Board or school officials along geographic or "natural"
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boundaries and "according to the capacity and facilities ·
of the [school] buildings •.." within the zones. Id.,
at 974. However, the plan also has the "free-transfer"
provision which was ultimately to bring this case to this
Court: Any child, after he has complied with the requirement that he register annually in his assigned school in
his attendance zone, may freely transfer to another school
of his choice if space is available, zone residents having
priority in cases of overcrowding. Students must provide their own transportation; the school system does not
operate school buses.
By its terms the "free-transfer" plan was first applied
in the elementary schools. After one year of operation
petitioners, joined by 27 other Negro school children,
moved in September 1964 for further relief in the District
Court; alleging respondent had administered the plan in
a racially discriminatory manner. At that time, the
three Negro elementary schools remained all Negro; and
118 Negro pupils were scattered among four of the five
formerly all-white elementary schools. After hearing
evidence, the District Court found that in two respects
the Board had indeed administered the plan in a discriminatory fashion. First, it had systematically denied
Negro children-specifically the 27 intervenors-the right
to transfer from their all-Negro zone schools to schools
where white students were in the majority, although
white students seeking transfers from Negro schools to
white schools had been allowed to transfer. The court
held this to be a constitutional violation, see Goss v.
Board of Education, 373 U. S. 683, as well as a violation
of the terms of the plan itself. 244 F. Supp. 353, 359.
Second, the court found that the Board, in drawing the
lines of the geographic attendance zones, had gerrymandered three elementary school zones to exclude Negro
residential areas from white school zones and to include

,
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those areas in zones of Negro schools located farther
away. !d., at 361-362.
.
In the same 1964 proceeding the Board filed with the
court its proposed zones for the three junior high schools,
Jackson and Tigrett, the "white" junior high schools,
and Merry, the "Negro" junior high school. As of the
1964 school year the three schools retained their racial
identities, although Jackson did have one Negro child
among its otherwise all-white student body. The faculties and staffs of the respective schools were also segregated. Petitioners objected to the proposed zones on
two grounds, arguing first that they were racially gerrymandered because so drawn as to assign Negro children
to the "Negro" Merry school and white children to the
"white" Jackson and Tigrett schools, and alternatively
that the plan was in any event inadequate to reorganize
the system on a nonracial basis. Petitioners, through
expert witnesses, urged that the Board be required to
adopt a "feeder system," a commonly used method of
assigning students whereby each junior high schoolwould
draw its students from specified elementary schools.
The groupings could be made so as to assure racially integrated student bodies in all three junior high schools,
with due regard for educational and administrative considerations such as building capacity and proximity of .
students to the schools.
The District Court held that petitioners had not sustained their allegations that the proposed junior high
school attendance zones were gerrymandered, saying
"Tigrett [white] is located in the ·western section,
Merry [Negro] is located in the central section and
Jackson [white] is located in the eastern section.
The zones proposed by the defendants would, generally, allocate the western section to Tigrett, the
central section to Merry, and the eastern section to
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Jackson. The boundaries follow major streets or
highways and railroads. According to the school
population maps, there are a considerable number of
Negro pupils in the southern part of the Tigrett
zone, a considerable number of white pupils in the
middle and northern parts of the Merry zone, and
a considerable number of Negro pupils in the southern part of the Jackson zone. The location of the
three schools in an approximate east-west line makes
it inevitable that the three zones divide the city in
three parts from north to south. While it appears
that proximity of pupils and natural boundaries are
not as important in zoning for junior highs as in
zoning for elementary schools, it does not appear
that Negro pupils will be discriminated against."
244 F. Supp., at 362.
As for the recommended "feeder system," the District
Court concluded simply that "there is no constitutional
requirement that this particular system be adopt-ed."
Ibid. The Court of Appeals for the Sixth Circuit
affirmed except on an issue of faculty desegregation, as
to which the case was remanded for further proceedings.
380 F. 2d 955. We granted certiorari, 389 U. S. 1033,
and set the case for oral argumentimmediately follmving
Green v. County School Board, supra. Although the case
presented by the petition for certiorari concerns only the
junior high schools, the plan in its application to elementary and senior high schools is also necessarily implicated since the right of "free transfer" extends to
pupils at all levels.
The principles governing determination of the adequacy of the plan as compliance with the Board's responsibility to effectuate a transition to a racially nondiscriminatory system are those announced today in
Green v. County School Board, supra. Tested by those

f
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principles the plan is clearly inadequate. Three school
years have followed the District Court's approval of the
attendance zones for the junior high schools. Yet Merry
Junior High School was still completely a "Negro" school
in the 1967-1968 school year, enrolling some 640 Negro
pupils, or over 80% of the system's Negro junior high
school students. Not one of the "considerable number
of white pupils in the middle and northern parts of the
Merry zone" assigned there under the attendance zone
aspect of the plan chose to stay at Merry. Every one
exercised his option to transfer out of the uNegro" school.
The "white" Tigrett school seemingly had the same experience in reverse. Of the "considerable number of
Negro pupils in the southern part of the Tigrett zone"
mentioned. by the District Court, only seven are enrolled
in the student body of 819; apparently all other Negro
children assigned to Tigrett chose to go elsewhere. Only
the 11white" Jackson school presents a different picture;
there, 349 white children and 135 Negro children compose the student body. How many of the Xegro children transferred in from the uwhite" Tigrett school does
not appear. The experience in the junior high schools
mirrors that of the elementary schools. Thus the three
elementary schools that were operated as Negro schools
in 1954 and continued as such until 1963 are still attended only by Negroes. The five "white" schools all
have some Negro children enrolled, from as few as three
(in a student body of 781) to as many as 160 (in a student body of 682).
This experience with "free transfer" was accurately
predicted by the District Court as early as 1963:
"In terms of numbers ... the ratio of Negro to
white pupils is approximately 40-60. This figure
is, however, somewhat misleading as a measure of
the extent to v;·hich integration will actually occur
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under the proposed plan. Because the homes of
Negro children are concentrated in certain areas of
the city, a plan of unitary zoning, even if prepared
without consideration of race, will result in a concentration of Negro children in the zones of heretofore 'Negro' schools and white children in the
zones of heretofore 'white' schools. Moreover, this
tendency of concentration in schools will be further
accentuated by the exercise of choice of schools . ..."
221 F. Supp., at 971. (Emphasis supplied.)
Plainly, the plan does not meet respondent's "affirmative duty to take whatever steps might be necessary to
convert to a unitary system in which racial discrimination
would be eliminated root and branch." Green v. County
School Board, supra, at 437-438. Only by dismantling the
state-imposed dual system can that end be achieved.
And manifestly, that end has not been achieved here
nor does the plan approved by the lower courts for the
junior high schools promise meaningful progress toward
doing so. ·"Rather than further the dismantling of the
dual system, the ["free transfer"] plan has operated
simply to burden children and their parents with a
responsibility which Brown I I placed squarely on the
School Board~" Green v. County School Board, supra, at
441-442. That the Board has chosen to adopt a method
. achieving minimal disruption of the old pattern is evident
from its long delay in making any effort whatsoever to
desegregate, and the deliberately discriminatory manner
in which the Board administered the plan until checked
by the District Court.
The District Court approved the junior high school
attendance-zone lines in the view that as drawn they
assigned students to the three schools in a way that
was capable of producing meaningful desegregation of
all three schools. But the "free-transfer" option has
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permitted the "considerable number" of white or Negro
students in at least two of the zones to return, at the
implicit invitation of the Board, to the comfortable
security of the old, established discriminatory pattern.
Like the transfer provisions held invalid in Goss v. Board
of Education, 373 U.S. 683, 686, "[i]t is readily apparent
that the transfer [provision] lends itself to perpetuation
of segregation." While we there indicated that "freetransfer" plans under some circumstances might be valid,
we explicitly stated that "no official transfer plan or provision of which racial segregation is the inevitable consequence may stand under the Fourteenth Amendment."
Id., at 689. So it is here; no attempt has been made
to justify the transfer provision as a device designed
to meet "legitimate local problems," ibid.; rather it patently operates as a device to allow resegregation of the
races to the extent desegregation would be achieved by
geographically drawn zones. Respondent's argument in
this Court reveals its purpose. We are frankly told in
the Brief that without the transfer option it is apprehended that white students will flee the school system
aitogether. "But it should go without saying that the
vitality of these constitutional principles cannot be allowed to yield simply because of disagreement with
them." Brown II, at 300.
We do not hold that "free transfer" can have no place
in a desegregation plan. But like "freedom of choice,"
if it cannot be shown that such a plan will further rather
than delay conversion to a unitary, nonracial, nondiscriminatory school system, it must be held unacceptable.
See Green v. County School Board, supra, at 439-441.
\Ve conclude, therefore, that the Board "must be required to formulate a new plan and, in light of other
courses which appear open to the Board, ... fashion
steps which promise realistically to convert promptly to a
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system without a 'white' school and a 'Negro' school, but
just schools." I d., at 442.*
The judgment of the Court of Appeals is vacated insofar as it affirmed the District Court's approval of the
plan in its application to the junior high schools, and
the case is remanded for further proceedings consistent
with this opinion and with our opinion in Green v. County
School Board, supra.
It is so ordered.

*We imply no agreement with the District Court's conclusion
that under the proposed attendance zones for junior high schools
"it does not appear that Negro pupils will be discriminated against."
We note also that on the record as it now stands, it appears that
petitioners' recommended "feeder system," the feasibility of which
respondent did not challenge in the District Court, is an effective
alternative reasonably available to respondent to abolish the dual
system in the junior high schools.
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ALEXANDER ET AL. v. HOLMES COUNTY BOARD
OF EDUCATION ET AL.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 632. Argued October 23, 1969-Decided October 29, 1969
Continued operation of racially segregated schools under the standard
of "all deliberate speed" is no longer constitutionally permissible.
School districts must immediately terminate dual school systems
based on race and operate only unitary school systems. The Court
of Appeals' order of August 28, 1969, delaying that court's earlier
mandate for desegregation in certain Mississippi school districts
is therefore vacated and that court is directed to enter an order,
effective immediately, that the schools in those districts be
operated on a unitary basis. While the schools are being thus
operated, the District Court may consider any amendments of the
order which may be proposed, but such amendments may become
effective only with the Court of Appeals' approval.
Vacated and remanded.

Jack Greenberg argued the cause for petitioners. With
him on .the brief were James M. Nabrit Ill, Norman C.
Amaker, Melvyn Zarr, and Charles L. Black, Jr.
Assistant Attorney General Leonard argued the cause
for the United States. With him on the memorandum
was Solicitor General Griswold. A. F. Summer, Attorney
General of Mississippi, and .John C. Satterfield argued
the cause and filed a brief for respondents other than
the United States.
Louis F. Oberdorfer argued the cause for the Lawyers'
Committee for Civil Rights Under Law as amicus curiae
urging reversal. With him on the brief were John W.
Douglas, Bethuel M. Webster, Cyrus R. Vance, Asa
Sokolow, John Schafer, John Doar, Richard C. Dinkelspiel, Arthur H. Dean, Lloyd N. Cutler, Bruce Bromley,
Berl I. Bernhard, Timothy B. Dyk, and Michael R.
Klein.
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Richard B. Sobol and David Rubin filed a brief for the
National Education Association as amicus curiae urging
reversal. The Tennessee Federation for Constitutional
amicus curiae.
Government filed a brief as
,/"
PER CuRIAM.

This case comes to the Court on a· petition for certiorari to the Court of Appeals for the Fifth Circuit.
The petition was granted on October 9, 1969, and the
case set down for early argument. The question presented is one of paramount importance, involving as it
does the denial of fundamental rights to many thousands
of school children, who are presently attending Mississippi schools under segregated conditions contrary to
the applicable decisions of this Court. Against this background the Court of Appeals should have denied all motions for additional time because continued operation of
segregated schools under a standard of allowing "all
deliberate speed" for desegregation is no longer constitutionally permissible. Under explicit holdings of this
Court the obligation of every school district is to terminate dual school systems at once and to operate now
and hereafter only unitary schools. Griffin v. School
Board, 377 U.S. 218, 234 (1964); Green v. County School
Board of New Kent County, 391 U.S. 430, 438-439, 442
(1968). Accordingly,
It is hereby adjudged, ordered, and decreed:
1. The Court of Appeals' order of August 28, 1969, is
vacated, and the case is remanded to that court to
issue its decree and order, effective immediately, declaring
that each of the school districts here involved may no
longer operate a dual school system based on race or
color, and directing that they begin immediately to
operate as unitary school systems within which no person
is to be effective1y excluded from any school because of
race or color.

'
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2. The Court of Appeals may in its discretion direct
the schools here involved to accept all or any part of
the August 11, 1969, recommendations of the Department of Health, Education, and Welfare, with' any modifications which that court deems proper insofar as those
recommendations insure a totally unitary school system
for all eligible pupils without regard to race or color.
The Court of Appeals may make its determination and
enter its order without further arguments or submissions.
3. While each of these school systems is being operated
as a unitary system under the order of the Court of
Appeals, the District Court may hear and consider objections thereto or proposed amendments thereof, provided,
however, that the Court of Appeals' order shall be complied with in all respects while the District Court considers such objections or amendments, if any are made.
No amendment shall become effective before being passed
upon by the Court of Appeals.
4. The Court of Appeals shall retain jurisdiction to
insure prompt and faithful compliance with its order,
and may modify or amend the same as may be deemed
necessary or desirable for the operation of a unitary
.
school system.
5. The order of the Court of Appeals dated August 28,
1969, having been vacated and the case remanded for
proceedings in conformity with this order, the judgment
shall· issue forthwith and the Court of Appeals is requested to give priority to the execution of this judgment
as far as possible and necessary.
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SWANN

ET AL. v. CHARLOTTE-MECKLENBURG
BOARD OF EDUCATION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 281. Argued October 12, 1970-Decided April 20, 1971*
The Charlotte-Mecklenburg school system, which includes the city of
Charlotte, North Carolina, had more than 84,000 students in 107
schools in the 1968-1969 school year. Approximately 29%
(24,000) of the pupils were Negro, about 14,000 of whom attendro
21 schools that were at least 99% Negro. This resulted from
a desegregation plan approvro by the District Court in 1965, at
the commencement of this litigation. In 1968 petitioner Swann
moved for further relief based on Green v. County School Board,
391 U.S. 430, which required school boards to "come forward with
a plan that promises realistically to work . . . now . . . until it
is clear that state-imposed segregation has been completely removro." The District Court ordered the school board in April
1969 to provide a plan for faculty and student desegregation.
Finding the board's submission unsatisfactory, the District Court
appointed an expert to submit a desegregation plan. In February
1970, the expert and the board presented plans, and the court
adopted the board's plan, as modified, for the junior and senior
high schools, and the expert's proposed plan for the elementary
schools. The Court of Appeals affirmed the · District Court's
order as to faculty desegregation and the secondary school plans,
*Together with No. 349, Charlotte-Mecklenburg Board of Education et al. v. Swann et al., also on certiorari to the same court.
1
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but vacated the order respecting eleme~tary schools, fearing that
the provisions for pairing ·and groupfog of elementary schools
would unreasonably burden the pupils and the board. The case
was remanded to the District Court for reconsideration and submission .of further plans. This Court granted certiorari and di. rected reinstatement. of the :Qistri~t Court~s order pending fUither
proceedings in that court. On remand the District Court received
two new plans, and ordered the board to adopt a plan, or the
expert's plan would remain in effect. After the board "acquiesced"
in the expert's plan, the District Court directed that it remain in
effect. Held:
1. Today's objective is to eliminate from the public schools all
vestiges of state-imposed segregation that was held violative of
equal protection guarantees by Braum v. Board a/Education, .347
U.S. 483, in 1954. P. 15.
· . ··
2. In default by the schooL authorities of their. affirmative obligation to proffer acceptable re~edies, the district courts have
broad power to .fashion remedies that .will assure unitary school
systems. P. 16.
3. Title IV of the Civil Rights Act of 1964 does not restrict or
withdraw from the federal courts their historic equitable remed1al
powers. The proviso in 42 U. S .. C. § 2000c-6 was designed simply
to foreclose any interpretation of the Act as expanding the existing
powers of the federal courts to enforce the Equal Protection Clause.
Pp. 16-18.
4. Policy and praCtice with regard to faculty, staff, transportation~ extracurricular activities, and facilities are. among the most
important indicia of a segregated system, and the first remedial
responsibility of school authorities is to eliminate invidious racial
distinctions in those respects. Normar administrative practice
should then produce schools of like quality, facilit1e3, and staffs.
Pp. 18-19.
.
. .
.
5.. The Constitution does not prohibit district court~ from using
their equity power to ·order assignment of teachers
achieve a
particular degree of faculty desegregation. United States v. Montgomery County Board of Education, 395 U. S. 225, was properly
followed by the lower courts in this case. Pp. 19-20.
6. In deYising remedies to eliminate legally imposed segregation,
local authorities and district courts must see to it that future
srhool construction and abandonment are not used and do not
serve to perpetuate or re-establish a dual system. Pp. 20-21.
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7. Four problem areas exist on the issue of student ~ssignment:
· (1) Racial quotas. The c~nstitutional command to desegregate schools does not mean that. every school in the. community
must always reflect the racial composition of the system as a
· whole; here the District Court's very limited use of the . racial
ratio-not as an inflexible requirement, but as a starting point
in shaping a remedy-was within its equitable discretion. Pp.
22-25.
(2) One-race schools. While the existence of a small number
of one'-race, or virtually on~rrace, schools does not .in itself denote
• a system that still practices segregation by law, the court should
scrutinize such schools and require the .school authorities to satisfy
the court that the racial composition does not result from present
o'r past discriminatory action on their part. Pp. 25--26.
An optional majority-to-minority transfer provision has long
been recognized as a useful part of a desegregation plan, and to
be effective such arrangement must provide the transferring student free transportation and available space in the .school to \vhich
he desires to move. Pp. 26-27.
(3) Attendanc~ zon~s. The remedial altering of attendance
'zones is not, as an interim corrective measure, beyond the remedial
powers · of a· district court. A student assignment plan .is not
·- acceptable merely because. it. appears to. be. neutral, for such a
plan may fail to counwract the continuing effects of past school
segregation.. _The pairing and grouping or'noncontiguous zones iS
. a permissible 'tool; judicial steps going beyond, contiguous' zones
sho~ld be examihed in light of the objectives to be sought: No
rigid ·rules can be' laid down· to govern conditions in different
localities, Pp. 27.....29.
(4) Transportation. · The District Court's. conclusion that
'assignment of children to the school nearest their home serving
their grade would not effectively dismantle the dual school system
is supported by the record, and the remedial technique of requiring
bus transportation as a tool of school desegregation was within
. that court's pO\ver to provide equitable relief. An objection to
transportation of students may have validity whim the time or
distance of travel is so great as to risk either the health of the
children or significantly impinge on the educational process; limits
on travel time will vary with many factors, but probably with
none more than the age of the students. Pp. 29-31.
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8. Neither school authorities nor district courts are constitutionally required to make year-by-year adjustments of the racial
composition of student bodies once a unitary system has been
achieved. Pp. 31-32.
431 F. 2d 138, affirmed as to those parts in which it affirmed the
District Court's judgment. The District Court's order of August 7, 1970, is also affirmed.
BuRGER,

C. J., delivered the opinion for a unanimous Court.

Julius LeVonne Chambers and James lvf. Nabrit III
argued the cause for petitioners in No. 281 and respondents in No. 349. With them on the briefs were Jack
Greenberg, Norman J. Chachkin, C. 0. Pearson, and
Anthony G. Amsterdam.
William J. Wagonner and Benjamin S. Horack argued
the cause and filed briefs for respondents in No. 281 and
petitioners in No. 349.
Solicitor General Griswold argued the cause for the
United States as amicus curiae in both cases. With him
on the brief was Assistant Attorney General Leonard.
Briefs of amici curiae in No. 281 were filed by Earl
Faircloth, Attorney General, Robert J. Kelly, Deputy
Attorney General, Ronald W. Sabo, Assistant Attorney
General, and Rivers Buford for the State of Florida; by
Andrew P. Miller, Attorney General, William G. Broaddus and Theodore J. Markow, Assistant Attorneys General, Lewis F. Powell, Jr., John W. Riely, and Guy K.
Tower for the Commonwealth of Virginia; by Claude R.
Kirk, Jr., prose, and Gerald Mager for Claude R. Kirk,
Jr., Governor of Florida; by W. F. Womble for the
Winston-Salem/Forsyth County Board of Education; by
Raymond B. Witt, Jr., and Eugene N. Collins for the
Chattanooga Board of Education; by Kenneth W. Cleary
for the School Board of Manatee County, Florida; by
JV. Crosby Few and John M. Allison for the School
Board of Hillsborough County, Florida; by Sam J. ErV1:n,

1

Jr., Charles R. Jonu,
ClassrOQm Teachers
Mecklenburg School 8)
Jr., for Mrs. H. W. CtJ
of Education of the f
trict; by Jack Pebw
Memphis City School.
Jackson Chamber of C
J. Pollak, Benjami.ta JY
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Richard B. Sobol, and J
Negro College Fund. I
Concerned Citizens . A
Conley, Floyd B. Jld
the Congress of Racial
eration for CoMtitutiocl
C. Cramer, pro-, .,.. ,
W. Wat8on et aJ., forJ
Bennett, proM, lt~~~~t~t'
Buckman for CJw-J..
and 31. T.
'
William B. Spoac.

Ma. CBru
the Court.: :-'· ·..· ·
We granted -'lilllllll
issues u to c.be U.-lf
of powers ol
.. .
to eliminale ~.fill
and main.~ ilf.•
EducalioJt, Jff' C.
'~ :·::-. -,·· --·: P.-'._,.~·; ..-,'7~-·,;~:t"::~;··

Thht~.tnd

A..

U..•

ing a lone h.U.~ fill •
1.\ft:~. :~•
&hod

c...---.

14.

M

J[O<m' \". c~r,..JIIIflf~

'

SWANN v. BOARD OF EDUCATION
1

'--'

5

Opinion of the Court
,__-

Jr., Charles R. Jonas, and Ernest F. Hollings for the
Classroom Teachers Association of the CharlotteMecklenburg School System, Inc.; by Mark Wells White,
Jr., for Mrs. H. lN. Cullen et al., members of the Board
of Education of the Houston Independent School District; by Jack Petree for the Board of Education of
Memphis City Schools; by Sherwood W. Wise for the
Jackson Chamber of Commerce, Inc., et al.; by Stephen
J. Pollak, Benjamin W. Boley, and David Rubin for the
National Education Association; by William L. Taylor,
Richard B. Sobol, and Joseph L. Rauh, Jr., for the United
Negro College Fund, Inc., et al.; by Owen H. Page for
Concerned Citizens Association, Inc.; by Charles S.
Conley, Floyd B. McKissick, and Charles S. Scott for
the Congress of Racial Equality; by the Tennessee Federation for Constitutional Government et al.; by William
C. Cramer, prose, and Richard B. Peet, joined by Albert
W. Watson et al., for William C. Cramer; by Charles E.
Bennett, prose, James C. Rinaman, Jr., and Yardley D.
Buckmam for Charles E. Bennett; by Calvin H. Childress
and M. T. Bohannon, Jr., for David E. Allgood et al.; by
'William B. Spong, J:r., and by Newton Collier Estes.
MR. CHIEF JusTICE BuRGER delivered the opinion of ,
the Court.
We granted certiorari in this case to review important
issues as to the duties of school authorities and the scope
of powers of federal courts under this Court's mandates
to eliminate racially separate public schools established
and maintained by state action. Brown v. Board of
Education, 347 U. S. 483 (1954) (Brown I).
This case and ihose argued with it 1 arose in States having a long history of maintaining two sets of schools in a
1
McDaniel v. Barresi, No. 420, post, p. 39; Davis v. Board of
School Commissioners of Mobile County, No. 436, post, p. 33;
Moore v. Charlotte-Mecklenburg Board of Education, No. 444, post,
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single school system deliberately operated to carry out a
governmental policy to separate pupils in. schools solely
on the basis of race. · That was what Broivn v. Board· 'of
Education was all about, These cases ptesent ·us with
the problem of defining in rn:ore·precise ternisthari heretofore the scope of the duty of school authorities and
district courts in implementing Brown I and the
date to eliminate dual systems and establish. unitary
systems at once. · Mean:whilEi district courts' and courts
of appeals have struggled in' hundreds of cases with' ·a
multitude and variety· of· problems under' this Court's
general directive. . Understandably, in· an ·area. of evolv.;;
ing remedies, those courts had to improvise and 'experi~
ment without detailed or specific guidelines. This Court;
in Brown I, appropriately dealt with the large ·consti~
tutional principles; other federal courts had to grapple
with the flinty, intractable realities of day-to-day impl~-:
rrientation of those· constitutional commands. Their
efforts, of necessity, embraced a process of. "trial and
error," and our effort to formulate guidelines must tal~e
into account their experience.
·· ·

man:-
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· The Charlotte-Meckienburg school' system, the. 43d
largest in the Nation, encompasses the city of Charlotte
and surrounding Mecklenburg County, .North· Carolina.
The· area is larg~550 square mile8::-'-'sparining roughly
22miles east-west and 36 miles north-south. ··During thti
196~1969 school year the system served more than 84,000
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June 1969 there were appro}Cimately 24,000 Negro students in the system, of whom 21,000 attended schools
within the city of· Charlotte. Two-thirds of· ·those
21,000-approximately 14,000 Negro students-attended
21 schools which were either totally Negro or more than
99% Negro.
·· This situation came about under a desegregation plan
approved by the District Court. at the .commencement
of the present litigation in 1965, 243 F. Supp; 667
(WDNC), aff'd, 369 F. 2d 29 (CA4 1966), based upon
geographic zoning with a free-transfer~ provision. ·The
present proceedings were initiated in September 1968.by
petitioner· Swann;s, ·motion· for· furth~r relief based on
Greeri V; County School Board, 391 U. S.'.430 (1968)·, and
its.companion cases.2 • All parties now agree that in 1969
the system: fell · short of ·achieving the unitary · school
system that thoSe cases require:
'.
. The District Court held numerous hearings and received voluminous evidence.. In addition to finding certain actions of. the school board to·. be discriminatory,
the court also found that residential patterns in the city
and county resulted in part from federal, state, and local
government action other than school board decisions.
School board action based on these patterns,· for example,
by locating schools in Negro residential areas~and fixing
the size of the schools to ·accommodate the needs of im.:.
m~diate ·neighborhoods, resulted in segregated education.
These findings were subsequently accepted by the Court
of Appeals.
.
. In April1969 the District Court ordered the school
board to come forward with a plan for both faculty and
student desegregation. Proposed plans were accepted
by the court in June and August 1969 on an interim baSis

'

Raney v. Board of Education, 391 U. S..443 (1968), and
Monroe v. Board of Commissioners, 391 U.S. 450 (1968).
2
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only, and the board was ordered 'to file a third plan by
November 1969. In November the board moved for an
extension of time until February 1970, but when that
was denied the board submitted a partially completed
plan. In December 1969 the District Court held that
the board's submission was unacceptable and appointed
an expert in education administration, Dr. John Finger,
to prepare a desegregation plan. Thereafter in February 1970, the District Court was presented with two
alternative pupil assignment plans--the finalized "board
plan" and the "Finger plan."
The Board Plan. As finally submitted, the school
board plan closed seven schools and reassigned their
pupils. It restructured school · attendance zones to
achieve greater racial balance but maintained existing
grade structures and rejected techniques such as pairing
and clustering as part of a desegregation effort. The
plan created a single athletic league, eliminated the previously racial basis of the school bus system, provided
racially mixed faculties and administrative staffs, and
modified its free-transfer plan into an optional majorityto-minority transfer system.
The board plan proposed substantial assignment of
Negroes to nine of the system's 10 high schools, producing 17% to 36% Negro population in each. The projected Negro attendance at the lOth school, Independence,
was 2%. The proposed attendance zones for the high
schools were typically shaped like wedges of a pie, extending outward from the center of the city to the suburban
and rural areas of the county in order to afford residents
of the center city area access to outlying schools.
As for junior high schools, the board plan rezoned the
21 school areas so that in 20 the Negro attendance would
range from 0% to 38%. The other school, located in
the heart of the Negro residential area, was left with an
enrollment of 90% Negro.

1
;-,.'·~~h~:
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The board plan with respect to elementary schools relied entirely upon gerrymandering---- of geographic zones.
More than half of the Negro elementary pupils were left
in nine schools that were 86% to 100% Negro·; approximately half of the white elementary pupils were assigned to schools 86% to 100% white.
The Finger Plan. The plan submitted by the courtappointed expert, Dr. Finger, adopted the school board
zoning plan for senior high schools with one modification:
it required that an additional 300 Negro students be
transported from the Negro residential area of the city
to the neariy all-white Independence High School.
The Finger plan for the junior high schools employed .
much of the rezoning plan of the board, combined with
the creation of nine "satellite" zones.3 Under the satellite plan, inner-city Negro students were assigned by attendance zones to nine outlying predominately white
junior high schools, thereby substantially desegregating
every. junior high school in the system.
The Finger plan departed from the board plan chiefly
in its handling of the system's 76 elementary schools.
Rather than relying solely upon geographic zoning, Dr.
Finger proposed use of zoning, pairing, and grouping
techniques, with the result that student bodies throughout the system would range from 9% to 38% Negro.4
The District Court described the· plan thus:
"Like the board plan, the Finger plan does as much
by rezoning school attendance lines as can reasonably
3 A "satellite zone" is an area which is not contiguous with the
main attendance zone surrounding the school.

tIn its opinion and order of December 1, 1969, later incorporated
in the order appointing Dr. Finger as consultant, the District Court

stated:
"Fixed ratios of pupils in particular schools will not be set.
If the board in one of its three tries had presented a plan for
desegregation, the court would have sought ways to approve varia-

,
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be accomplished. However, unlike the board plan,
it does not stop there. It goes fm:ther and desegregates all the rest of the elementary schools by the
technique of grouping two or three outlying schools
with one· black inner city school; by transporting
black students from grades one through four to the
outlying white schools; and by transporting white
students from the fifth· and· sixth grades from the
outlying white schools to the inner city black school."
Under the Finger plan, nine inner-~ity Negro schools
were grouped in this .manner with. 24 suburban. white
.. .
.·
.
schools.
.
On February 5, 1970, the District Court adopted. the
board plan, as modified by Dr. Finger, for the junior and
senior high schools. The court rejected the board elementary school plan and adopted the Finger plan as
presented. Implementation was partially stayed by the
Court of Appeals for the Fourth Circuit onMarch 5, and
this Court declined to disturb the Fourth Circuit's order,
'
.
. '
397 u.s. 978 (1970). .
On appeal the Court of Appeals affirmed the District
Court's order as to faculty desegregation and the secondary school ·plans, but vacated the order respecting ·ele-:mentary schools. While agreeit1g that the District Court
properly disapproved the board plan .concerning these
schools, the Court of Appeals feared that the pairing and
grouping of elementary· schools would place ari unreasonable burden on the board and the system's pupils.
The case was remanded to, the. District Court for reconsideration and submission of further plans. 431 F. 2d
tions in pupil ratios. In default of any such plan Jrom the school
board, the court will start with the thought ... that efforts should
be made to reach a 71-29 ratio in the various schools so that there
will be no basis for contending that one school is racially different
from the others, but to understand that variations from that norm
may be unavoidable." 306 F. Supp. 1299, 1312.

'
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138. This Court granted certiorari, 399 U. S. 926, and
directed reinstatement of the District Court's order pending further proceedings in that court.
On remand the District Court received two new plans
for the elementary schools: a plan prepared by the
United States Department ·of Health, Education, and
Welfare (the HEW f)lan) based on contiguous grouping
and zoning of schools, and a plan prepared by four members of the nine-member school board (the minority plan)
achieving substantially the same· results as the Finger
plan but apparently with slightly less transportation. A
majority of the school board declined to amend its proposal. After a lengthy evidentiary hearing the District
Court conCluded that its own plan (the Finger plan), the
minority plan, and. an earlier· draft of the Finger plan
wereall reasonable andacceptable. It directed the board
to adopt one of the three or in the alternative to come
forward with a n~w, equally effective plan. of its own;
the court ordered that the Finger plan would remain in
effect in the event the scho~l board decl1ned t9 adopt a
new plan. On August 7, the board indicated it would
"acquiesce" in the Finger plan, reiterating its vie'~ that
the plan was unreasonable. TheDl.strict Court, by order
dated August 7, 1970, directed that the Finger plan re..:
main in effect.· · ' .
.
. .. . ·

II

Nearly 17 years ago this C~urt held, in explicit terms,
that state-imposed ~egrega~ion by race in public schools
denies equal protection of. the laws;. At no time has the
Court deviated i~ the slightest degree from that holding
or its constitutional underpinni11gs. .None of. the parties
before us challenges the Court's decision of May 17, 1954,
that.
.
"in the field of· public education the doctrine of
'separate but equal' has no place. ·Separate educational facilities are inherently unequal. Therefore,
419-882 0- 72- 6

'
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we hold that the plaintiffs and others similarly situated . . . are, by reason of the segregation complained of, deprived of the equal protection of the
laws guaranteed by the Fourteenth Amendment....
"Because these are class actions, because of the
wide applicability of this decision, and because of
the great variety of local conditions, the formulation
of decrees in these cases presents problems of considerable complexity." Brown v. Board of Education, supra, at 495.
None of the parties before us questions the Court's
1955 holding in Brown II, that
"School authorities have the primary responsibility
for elucidating, assessing, and solving these problems; courts will have to consider whether the action
of school authorities constitutes good faith implementation of the governing constitutional principles.
Because of their proximity to local conditions and
the possible need for further hearings, the courts
which originally heard these cases can best perform
this judicial appraisal. Accordingly, we believe it
appropriate to remand the cases to those courts.
"In fashioning and effectuating the decrees, the
courts will be guided by equitable principles. Traditionally, equity has been characterized by a practical flexibility in shaping its remedies and by a
facility for adjusting and reconciling public and
private needs. These cases call for the exercise of
these traditional attributes of equity power. At
stake is the personal interest of the plaintiffs in admission to public schools as soon as practicable on a
nondiscriminatory basis. To effectuate this interest may call for elimination of a variety of obstacles
in making the transition to school systems operated
in accordance with the constitutional principles set
forth in our May 17, 1954, decision. Courts of

,
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equity may properly take into account the public
interest in the elimination of such obstacles in a
systematic and effective manner. But it should go
without saying that the vitalityof these constitutional principles cannot be allowed to yield simply
because of disagreement with them." Brown -·v.
Board of Education, 349 U. S. 294, 299-300 (1955).
Over the 16 years since Brown JI, many difficulties
were encountered in implementation of the basic constitutional requirement that the State not discriminate
between public school children on the basis of their race .
. Nothing in our national experienceprior to 1955 prepared
anyone for dealing with changes and adjustments of the
magnitude and complexity encountered since then. Deliberate resistance of some to the Court's mandates has
impeded the good-faith efforts of others to bring school
systems into compliance. The detail and nature of these
dilatory tactics have been noted frequently by this Court
and other courts.
By the time the Court considered Green v. County
School Board, 391 U. S. 430, in 1968, very little progress had been made in many areas where dual school
systems had historically been maintained by operation
of state laws. In Green, the Court was confronted
with a record of a freedom-of-choice program that the
District Court had found to operate in fact to preserve a dual system more than a decade after Brown II.
While acknowledging· that a freedom-of-choice concept
could be a valid remedial measure in some circumstances,
its failure to be effective in Green required that:
"The burden on a school board today is to come forward with a plan that promises realistically to
work ... now ... until it is clear that state-imposed
segregation has been completely removed." Green,
supra, at 439.

'
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This was plain language, yet the 1969 Term of Court
brought fresh evidence of the dilatory tactics of many
school authorities. Alexander v. Holmes County Board
of Education, 396 U,' S. 19, restated the basic obligation
asserted .in Griffin v. School Board, 377 U. S. 218, 234
(1964), and Green, supra, that the remedy must be implemented forthwith. The problems encountered by the district courts and
courts of appealsmak~ plain that we shouldnow try to
amplify guidelines,. however.· incomplete and imperfect,
for the assistanc~ of school authorities:and.courts. 5 The:
failure of . local_ authorities· .to meet .their _constitutional
obligations aggi-a'Vat~d. the_ massive problem. .of. convert:'
ing from the state-enforced. discrimination of raci~lly
separate school systems., This process has ,been rende~ed
more difficult by changes since 1954 in the structure and
patterns of communities,-. the gro,~th of student, popula-.
tion, 6 .movement of families, and. other _changes, some
of which had marked impact on school planning, sometimes neutra~izing or. negating remedial action before it
was. fully implemented. RuraL areas accustomed fQr
half a century to the consolidated school systems implemented by bus transportation could mak~ adjustments
more readily than metropolitan areas with dense and
shifting population, numerous . schools, . congested and
complex traffic patterns.
5

The necessity for this is suggested by the situation in the Fifth
Circuit where 166 appeals in school desegregation cases were heard
between December 2, 1969, and September 24, 1970.
6 Elementary public school population (grades 1-6) grew from
17,447,000 in 1954 to.23,103,000 in 1969; secondary school population (beyond grade 6) grew from 11,183,000 in 1954 to 20,775,000 in
1969. Digest of Educational Statistics, Table 3, Office of Eduration
Pub. 10024-64; Digest of Educational Statistics, Table 28, Office of
Education Pub. 10024--70.
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.
.The objective today remains to. eliminate from the
public schools all vestiges of state~imposed segregatiori.
Segregation ,.was the .evil struck down by . BrQWn I as.
contrary to the equal protection guarantees of the Constitution. · .That was the violation sotight to be eorrected
by the remedial measures of Brown IL That was the
basis for the holding .in Green that school authorities
ar_e "clearly charged with the- ·affirmative duty to take
whatever steps might be necessary to convert to a unitary
system..in which :racial discrimination would be eliminated
rqot and branch." 391 U. S., at' 437,--438. , · ·
If school authorities fail in their affirmative obligations
under these holdings, judicial authority may be. invoked.
Once a right and a violation have been shown, the scope
of a .district court's equitable . powers to remedy past
wrongs is broad, for breadth and· .flexibility are inherent
in equitable remedies. ,
· .. ·

,,

';

''

"The ·essence· of equity jurisdiction h~s ·been the
·· · power of the Chancellor to do equity and to mould
·· each decree to the'necessitit~s of the partietilat casEi.
· Flexibility •. 'father .than· rigidity has distingui~hed •it.
The· qualities of fueref arid ptacticaJity;have. rmide
. equity 'the instrument' for nice adjustment'and recon~
ciliation betweetf ·tlie··public ••hiterest·· and private
needs as well as bet~een corirpeting ·piivat~ claims."
Hecht Co. v.Bowles, 321 U.S. 321,'329::.33() (1944),
·
cited in 'Brown II, supr~, at 300. ' ' .. ''. · ·
This allocation ~f. responsibility, once mad:~' the Court
attempted from time to time to .provide. some guiclelin~s
fm the exercise of the district judge's discretion and
for the reviewing function of the courts of appeals. However, a school desegregation case does not differ funda:mentally from other .cases involving the framing . of

'
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equitable remedies to repair the denial of a constitutional
right. The task is to correct, by a balancing of -the individual and collective interests, the condition that offends the Constitution.
.
In seeking to define even in broad and general terms
how far this remedial power extends it is important to
remember that judicial powers may be exercised only on
the basis of a constitutional violation. Remedial judicial authority does not put judges automatically in the
shoes of school authorities whose powers are plenary.
Judicial authority enters only when local authority
defaults.
School authorities are traditionally charged with broad
power to formulate and implement educational policy
and might well conclude, for example, that in order
to prepare students to live in a pluralistic society
each school should have a prescribed ratio of Negro to
white students reflecting the proportion for the district
as a whole. To do this as an educational policy is within
the broad discretionary powers of school authorities; absent finding of a constitutional violation, however, that
would not be within the authority of a federal court.
As with any equity case, the nature of the violation determines the scope of the remedy. In default by the
. school authorities of their obligation to proffer. acceptable
remedies, a district court has broad power to fashion a
remedy that will assure a unitary school system.
The school authorities argue that the equity powers of
federal district courts have been limited· by Title IV of
the Civil Rights Act of 1964, 42 U. S.C. § 2000c. The
language and the history of Title IV show that it was
enacted not to limit but to define the role of the Federal
Government in the implementation of the Brown I decision. It authorizes the Commissioner of Education to
provide technical assistance to local boards in the preparation of desegregation plans, to arrange "training insti-

a
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tutes" for school personnel involved' in desegregation
efforts, and to make grants directly to schools to ease the
transition to unitary systems. It also authorizes the
Attorney General, in specified circumstances, to initiate
federal desegregation suits. Section 2000c (b) defines
"desegregation" as it is used in Title IV:
" 'Desegregation' means the assignment of students
to public schools and within such schools without
regard to their race, color, religion, or national origin,
but 'desegregation' shall not mean the assignment of
students to public schools in order to overcome racial
imbalance."
Section 2000c-6, authorizing the Attorney General to institute federal suits, contains the following proviso:
"nothing herein shall empower any official or court
of the United States to issue any order seeking to
·achieve a racial balance in any school by requiring
the transportation of pupils or students from one
school to another or one school district to another
in order to achieve such racial balance, or otherwise
enlarge the existing power of the court to insure
compliance with constitutional standards."
On their face, the sections quoted purport only to insure that the provisions of Title IV of the Civil Rights
Act of 1964 will not be read as granting new powers. The
proviso in § 2000c-6 is in terms designed to foreclose any
interpretation of the Act as expanding the existing powers
of federal courts to enforce the Equal Protection Clause.
There is no suggestion of an intention to restrict those
powers or withdraw from courts their historic equitable
remedial powers. The legislative history of Title IV
indicates that Congress was concerned that the Act
might be read as creating a right of action under the
Fourteenth Amendment in the situation of so-called "de
facto segregation," where racial imbalance exists in the

,
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schools but with no showing that this was brought about
by discriminatory action of state authorities. In short,
there is nothing in the Act that ,provides us material
assistance in answeringthe question of remedy for stateimposed segregation in violation of Brown I. The basis
of our decision must be the prohibition of the Fourteenth
Amendment that no State shall "deny to :any person
within its jurisdiction the equal protection of ~the laws."

. IV
We turn now to the problem of defining· with more
particularity the responsibilities of school alithorities in
desegregatinga state-enforced dual school system in light
of the Equal Protection Clause. Although the several
related cases. before us are primadly. concern~d with problems of student assignment, it may be helpful to begin
with a brief discussion of other aspects of the process.
In Green, we pointed out that existing policy and practice with regard to faculty, staff, transportation, extracurricular activities, and facilities were among the most
important indicia of a segregated system. · 391 U. S., at
435. Independent .of. student. assignment, where it is
possible to identify a "white school" or a "Negro school" '
simply by reference to.the racia1 composition of.teachers
ai1d staff, the. quality of school bu!ldings and equipment,
or the organization of sports activities; a prima facie case
of violation' of substa11tive constitutional' rights under
the Equal Protection. Clause is shown~
. . . .
'\"\Then a system ha~. been duai iO: these ,respects, the
first remedial responsibility
school authorities is .·to
elimii1ate invidious ·~aci~l .distinctions~ With respect to
~uch m?-tters as t~ansportati<?:ri, supporting persOnnel, and
extracurricular activities, nomore than this !llaY be nee::
essary... Similar correctfve. action must be · taken with
regard to the maintenance of buildings and the distribu:tion of equipme!1t. In these· areas, normal administra-

of
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tive practice should produce sc~pols of like quality,
facilities, and staffs. Something more must be said,
however, as to faculty assignment and new school
construction. ,
· ....
In the companion Davis case, post, p. 33, the Mobile
school board .has argued· that the Constitution requires
that teachers be assigned on a "color blind" basis. It also
argues that the Constitution prohibits district courts from
using their equity power to order assignment of teachers
to achieve a particular degree of faculty desegregation. ·
Wereject that contention.
In United States v. Montgomery County Board of
Education, 395 U! S. 225 (1969), the District Court set
as a goal a plan of faculty assignment in each school with
a ratio of white to Negro faculty members substantially
the same throughout the system. . This order was predicated on the District Court finding that:
"The evidence does not reflect any real administrative problems.involved in immediatelydesegregating
the substitute teachers, the student teachers, the
night school f~culties, and in the evolvement of a
really legally adequate program for the substantial
desegregation of the faculties of all schools· in the
system commencing with the school year 1968-69.''
Quoted at 395 U. S., at 232.
The District Court in Montgomery then proceeded to
set an initial ratio for the whole system of at least two
Negro teachers out of each 12 in any given school. The
Court of Appeals modified the order by eliminating what
it regarded as "fixed mathematical" ratios of faculty and
substituted an initial requirement of "substantially or
approximately" a five-to-one ratio. With respect to the
future, the Court of Appeals held that the numerical
ratio should be eliminated and that compliance should
not be tested solely by the achievement of specified proportions. I d., at 234.

,
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We reversed the Court of Appea1s and restored the
District Court's order in its entirety, holding that the
order of the District Judge
"was adopted in the spirit of this Court's opinion in
Green . . . in that his plan 'promises realistically to
work, and promises realistically to \Vork now.' The
modifications ordered by the panel of the Court
of Appeals, while of course not intended to do so,
would, we think, take from the order some of its
capacity to expedite, by means of specific commands,
the day when a completely unified, unitary, nondiscriminatory school system becomes a reality instead
of a hope. . . . We also believe that under all the
circumstances of this case we follow the original plan
outlined in Brown II . . . by accepting the more
specific and expeditious order of [District] Judge
Johnson . . . ." 395 u~ s., at 235-236 (emphasis
in original).
The principles of Montgomery have been properly fol"'
lowed by the District Court and the Court of Appeals
in this case.
The construction of new schools and the closing of old
ones are tv>o of the most important functions of local
school authorities and also two of the most complex.
They must decide questions of location and capacity in
light of population growth, finances, land values, site
availability, through an almost endless list of factors to
be considered. The result of this will be a decision
which, when combined with one technique or another
of student assignment, will determine the racial composition of the student body in each school in the system.
Over the long run, the consequences of the choices will
be far reaching. People gravitate toward school facilities, just as schools are located in response to the needs
of people. The location of schools may thus inf;l.uence

·-
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the patterns of residential development of a metropolitan
area and have important impact on composition of innercity neighborhoods.
In the past, choices in this respect have been used as
a potent weapon for creating or maintaining a statesegregated school system. In addition to the classic
pattern of building schools specifically intended for Negro
or white students, school authorities have sometimes,
since Brown, closed schools which appeared likely to
become racially mixed through changes in neighborhood
residential patterns. This was sometimes accompanied
by building new schools in the areas of white suburban
expansion farthest from Negro population centers in
order to maintain the separation of the races with a
minimum departure from the formal principles of "neighborhood zoning." Such a policy does more than simply
influence the short-run composition of the student body
of a new school. It may well promote segregated residential patterns which, when combined with "neighborhood zoning," further lock the school system into the
mold of separation of the races. Upon a proper showing
a district court may consider this in fashioning a remedy.
In ascertaining the existence of legally imposed school
segregation; the existence of a pattern of school construction and abandonment is thus a factor of great weight.
In devising remedies where legally imposed segregation
has been established, it is the responsibility of local
authorities and district courts to see to it that future
school construction and abandonment are not used and
do not serve to perpetuate or re-establish the dual system. When necessary, district courts should retain
jurisdiction to assure that these responsibilities are
carried out. Cf. United States v. Board of Public Instruction, 395 F. 2d 66 (CAS 1968); Brewer v. School
Board, 397 F. 2d 37 (CA4 1968).

,
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The central issue in this case is that of stude11~ assignment, and there are essentially four problem areas:
(1) to what extent racial balance or racial quotas may
be used as an implement in a remedial order to correct
a previously segregated ~stem; . .
,
.
. ·.
(2) whether every all-Negro and all-white school must
be eliminated . as an . indispensable part of a remedial
process of desegregation; ·.
. . .. .
·. . .
.
(3) what the llmits are, if any, on the rearrangement
of school districts and attendance zories, as aremedial
measure; and
.
' ·'
. . ..
( 4} what the limits are,'ifany; on the use. of trahsportation facilities to ·correct· state..;enforced 'raCial · schbol
segregation.
( 1) Racial ·Balances or Racial· Quotas.·
The constant theme and thrust of every holding from
Brown I to date is that state-enforced separation of races·
in public schools is discrimination that violates the Equal
Protection Clause: The remedy commanded was to dis.:
mantle dual school systems.
We are concerned in these cases with the elimination
of the discrimination inherent in the dual school systems,
not with myriad factors of human existence which can
cause discrimination in a multitude of ways.on racial,
religious, or ethnic grounds. The target of the cases
from Brown'! to thepresent ·was the dual school system.
The elimination of racial discrimination in public schools
is a large task and one that should not be retarded by
efforts to achieve broader purposes lying beyond the
jurisdiction of school authorities. One vehicle. can carry
only a limited amount of baggage. It would not serve
the important objective of Brown I to seek to use school
desegregation cases for purposes beyond their scope, although desegregation of schools ultimately will have

..
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impact on other forms of discrimination. We do not
reach in this case the question whether a showing that
school segregation is a consequence--of other types •of
state action, without •any discriminatory action 'by-the
school 'authorities, is a constitutional violation: ·requiring
remedial action by a school deSegregation decree. · This
case does 'not present that question and we therefore do
not decide 'it. · · _ __
.
· .. .
. · ·.
Our objective in dealing with the issues presented by
these cases is to see' that schobl authorities; e~ciude no
pupil of a racialllii~ority from: any.· school,· dir~ctly or
indirectly, on' account'of mce; itqoes not~nd cannot
embrace all the problems of rad.al prejudice, even when
those problems corit~ibute to. disproportionate racial concentrations in some schools.
.
. . '
.
In this case it is urged that the .-District' Court has
imposed a racial balance requirement of 71%-29% on
individual ·schools. . The fact that no such objective was
actually achieved-and would appear to be_impossibletend.s to blunt. that claim, yet in the 'opinion and order
of the District Court of December -1, 1969, we find that
court directing .
('that efforts should be made to. reach a 71-29 ratio
in t~e variOlis schools so th~:~.t there will bE}' no basi~·
for contending that one school is. racially_ different
. from the. others. . . ·, [ t] hat no school [should l be
operated with ah all-black or predominantly black
student body, [and]' [t]hat pupils of all grades
[should] be assigned iri such a way that as nearly
. as practicable. the. various schools at variou~. grade
levels have_-aboat the same proportion of black and
white students."
· · · ...

>. ,.' . .

The District Judge ·went on to acknowledge_ thatvariation "from that norm may be unavoidable." - .This con..,
tains intimations that the ."norm" is a fixed mathematical

,
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racial balance reflecting the pupil-cOnstituency of the
system. If we were to read the holding of the District
Court to require, as a matter of substantive constitutional right, any particular degree of racial balance or
mixing, that approach would be disapproved · and we
would be obliged to reverse. The constitutional command to desegregate schools does not mean that every
school in every community must always reflect the racial
composition of the school system .as a whole.
7
As the voluminous record in this case shows, the
predicate for the District Court's use of the 71 %-297o
ratio was twofold: first, its express finding, approved by
the Court of Appeals and not challenged here, that a
·dual school system had been maintained by the school
authorities at least until 1969; second, its finding, also
approved by the Court of Appeals, that the school board
had totally defaulted in its acknowledged duty to come
forward with an acceptable plan of its own, notwith. standing the patient efforts of the District Judge who, on
8
at least three occasions, urged the board to submit plans.
As the statement of facts shows, these findings are abun7 It must be remembered that the District Court entered nearly
a score of orders and numerous sets of findings, and for the most part
each was . accompanied by a memorandum opinion. Considering
the pressure under which the court was obliged to .operate we
would not expect that all inconsistencies and apparent inconsistencies
could be avoided. Our review, of course, is on the orders of February 5, 1970, as amended, and August 7, 1970.
8 The final board plan left 10 schools 86% to 100% Negro and
yet categorically rejected the techniques of pairing and clustering
as part of the desegregation effort. As discussed below, the Charlotte board was under an obligation to exercise every reasonable
effort to remedy the violation, once it was identified, and the
suggested techniques are permissible remedial devices. Additionally,
as noted by the District Court and Court of Appeals, the board plan
did not assign white student,; to any school unless the student
population of that school was at least 60% white. This was an
arbitrary limitation negating reasonable remedial steps.

,
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dantly supported by the record. It was because of this
total failure of the school board that the District Court
was obliged to turn to other qualified sources, and Dr.
Finger was designated to assist the District Court to do
what the board should have done.
We see therefore that the use made of mathematical
ratios was no more than a starting point in the process
of shaping a remedy, rather than an inflexible requirement. From that starting point the District Court proceeded to frame a decree that was within its discretionary
powers, as an equitable remedy for the particular circumstances.9 As we said in Green, a school authority's
remedial plan or a district co~rt's remedial decree is to
be judged by its effectiveness; Awareness of the racial
composition of the whole school system is likely to be a
useful starting point in shaping a remedy to correct past
constitutional violations. In sum, the very limited use
made of mathematical ratios was within the equitable
remedial discretion of the District Court.
(2) One-race Schools.
The record in this case reveals the familiar phenomenon that in metropolitan areas minority groups are often
found concentrated in one part of the city. In some
circumstances certain schools may remain all or largely
of one race until new schools can be provided or neighborhood patterns change. Schools all or predominately
~~

iJn its August 3, 1970, memorandum holding that the District
Court plan was ."reasonable" under the standard laid down by the
Fourth Circuit on appeal,the District Court explained the approach
taken as follows:
"This court has not ruled, and does not rule that 'racial balance'
is required under the Constitution; nor that all black schools in all
cities are unlawful; nor that all school boards must bus children or
violate the Constitution; nor that the particular order entered in
this case would be correct in other circumstances not before this
court." (Emphasis in original.)
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of one race in a district of mixed p6pulation will require
close· scrutiny to determine that school assignments are
not part of state-enforced segregation.
In light of the above, it should be clear that the
existence of some small number of one-race, or virtually
one-race ' schools
within
a district. is not in and of itself
.
.. .
the mark of a system that still practices segregation
by law. · The district judge or school authorities should
make every
effort to . achiev~ the greatest
possible. degree
.
.
.
of actual desegregation and will thus necessarily be concerned with the elimination of one-race schools. No
per se rule can adequately . embrace all the difficultie~
of reconciling the competing interests involved; but i~
a system with a history of segregation the need for remedial criteria of sufficient specificity to assure a school
authority's compliance with its constitutional duty warrants ·a presumption against schools that are substantially disproportionate in their racial composition... Where
the school authority's proposed plan for conversion from
a dual to a unitary system contemplates the eontin~ed
existence of some ·schools that are all or .pre.dominately
of on~ race, they have the burden of showing that such
school assignments are genuinely .nondiscriminatory~
The court should scrutinize such schoolst ~nd the burden
upon the school authorities will be to satisfy the court
that· their racial composition 'is not the ~esultof present
or past ·discriminatory action on their part~ ·
.
An optional majority-to-minority transfer provision
h~s long been recognized as a useful part of e~ery desegregation plan. Provision for optional transfer of those in
the majority racial group of a particular school to other
schools where they will be in the minority is an indis~
pensable remedy for those students willing to transfer
to other schools in order to lessen the impact on. them
of the state-imposed stigma of segregation. In order
to be effective, such a transfer arrangement must grant

1

.

'

SWANN v. BOARD

OF

EDUCATION

27

Opinion of the Court

1

the transferring student free transportation and space
must be made available in the -~hool to which he desires
to move. Cf. Ellis v. Board of Public Instruction, 423
F. 2d 203, 206 (CA5 1970). The court o'rders in this
and the companion Davis case now provide such an
·
option.
(3) Remedial Altering of Attendance Zones.
The maps submitted in these cases graphically demonstrate that one of the principal tools employed by school
planners and by courts to break up the dual school system has been a frank-and sometimes drastic-gerrymandering of school districts and attendance zones. An
additional step was pairing, "clustering," or "grouping"
of schools with attendance assignments made deliberately
to accomplish the transfer of Negro students out of
formerly segregated Negro schools and transfer of white
students to formerly all-Negro schools. More often than
10
not, these zones are neither compact nor contiguous;
indeed they may be on opposite ends of the city. As .
an interim corrective measure, this cannot be said to be
beyond the broad remedial powers of a court.
io The reliance of school authorities on· the reference to the "revision .of ... attendance areas into compact units," Brown II, at 300
(emphasis supplied), is misplaced. The enumeration in that opinion of considerations to be taken into account by district courts was
patently intended to be suggestive rather than exhaustive. "The decision in Brown II to remand the cases decided in Brown I to local
courts for the framing of specific decrees was premised on a recognition that this Court could not at that time foresee the particular
means which would be required to implement the constitutional principles announced. We said in Green, supra, at 439:
"The obligation of the district courts, as it always has been, is
to assess the eff-ectiveness of a proposed plan in achieving desegregation. There is no universal answer to complex problems of desegregation; there is obviously no one plan that will do the job in every
case. The matter must be assessed in light of the circumstances
present and the options available in each instance."

419-882 0- 72 - 1
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Absent a constitutional violation there would be no
basis for judicially ordering assignment of students on a
racial basis. All things being equal, with no history of
discrimination, it might well be desirable to assign pupils
to schools nearest their homes. But all things are not
equal in a system that has been deliberately constructed
and maintained to enforce racial segregation. The remedy for such segregation may be administratively awkward, inconvenient, and even bizarre in some situations
and may impose burdens on some; but all awkwardness
and inconvenience cannot be avoided in the interim
period when remedial adjustments are being made to
eliminate the dual school systems.
No fixed or even substantially fixed guidelines can be
established as to how far a court can go, but it must be
recognized that there are limits. The objective is to
dismantle the dual school system. "Racially neutral"
assignment plans proposed by school authorities to a
district court may be inadequate; such plans may fail to
counteract the continuing effects of past school segregation resulting from discriminatory location of school
sites or distortion of school size ·in order to achieve· or ·
maintain an artificial racial separation. When school
authorities present a district court with a "loaded game
board," affirmative action in the form of remedial altering of attendance zones is proper to achieve truly nondiscriminatory assignments. In short, an assignment
plan is not acceptable simply because it appears to be
neutral.
In this area, we must of necessity rely to a large extent,
as this Court has for more than 16 years, on the informed
judgment of the district courts in the first instance and
on courts of appeals.
\Ve hold that the pairing and grouping of noncontiguous school zones is a permissible tool and such action is
to be considered in light of the objectives sought. Ju-
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dicial steps in shaping such zonea going beyond combinations of contiguous areas should be examined in light
of what is said in subdivisions ( 1), (2), and (3) of this
opinion concerning the objectives to be sought. Maps
do not tell the whole story since noncontiguous school
zones may be more accessible to each other in terms
of the critical travel time, because of traffic patterns and
good high,vays, than schools geographically closer together. Conditions in different localities will vary so
widely that no rigid rules can be laid down to govern
all situations.
( 4) Transportation of Students.
The scope of permissible transportation of students as
an implement of a remedial decree has never been defined
by this Court and by the very nature of the problem it
cannot be defined with precision. No rigid guidelines as
to student transportation can be given for application to
the infinite variety of problems presented in thousands
of situations. Bus transportation has been an integral
part of the public educatio·n system for years, and was
perhaps the single most important factor in the transition from the one-room schoolhouse to the consolidated
school. Eighteen million of the Nation's public school
children, approximately 39%, were transported to their
schools by bus in 1969-1970 in all parts of the country.
The importance of bus transportation as a normal· and
accepted tool of educational policy is readily discernible
in this and the companion case, Davis, supra. 11 The
11 During 1967-1968, for example, the Mobile board used 207
buses to transport 22,094 students daily for an average round trip
of 31 miles. During 1966--1967, 7,116 students in the metropolitan
area were bused daily. In Charlotte-Mecklenburg, the systl'm as
a whole, without regard to desegregation plans, planned to bus
approximately 23,000 students this year, for an average daily round
trip of 15 miles. More elementary school children than high school
children were to be bused, and four- and fiw-year-olds travel the
longest routes in the system.
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Charlotte school authorities did _not purport to assign
students on the basis of geographically drawn zones until
1965 and then they allowed almost unlimite~ transfer
privileges. The District Court's conclusion that assignment of children to the school neare~;t their home serving
their grade would not produce an effective dismantling
of the dual system is supported by the record.
Thus the remedial techniques used in the District
Court's order were within that court's power to provide
equitable relief; implementation of the decree is well
within the capacity of the school authority.
The decree provided that the buses used to implement
the plan would operate on direct routes. Students would
be picked up at schools near their homes and transported
to the schools they were to attend. The trips for elementary school pupils average about seven miles and
the District Court found that they would take "not over
35 minutes at the most." 12 This system compares favorably with the transportation plan previously operated
in Charlotte under which each day 23,600 students on all
grade levels were transported an average of 15 miles one
way for an average trip requiring over an hour. In these
circumstances, we find no basis for holding that the local
school authorities may not be required to employ bus
transportation as one tool of school desegregation. Desegregation plans cannot be limited to the walk-in school.
An objection to transportation of students may have
validity when the time or distance of travel is so great
as to either risk the health of the children or significantly
12 The District Court found that the school system would have
to employ 138 more buses than it had previously operated. But
105 of those buses were already available and the others could
easily be obtained. Additionally, it should be noted that North
Carolina requires provision of transportation for all students who
are assigned to schools more than one and one-half miles from their
homes. N. C. Gen. Stat. § 115-186 (b) (1966).
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impinge on the educational process. District courts must
weigh the soundness of any transportation plan in light
of what is said in subdivisions (1), (2), and (3) above.
It hardly needs stating that the limits on time of travel
will vary with many factors, but probably with none
more than the age of the students. The reconciliation of
competing values in a desegregation case is, of course, a
difficult task with many sensitive facets but fundamentally no more so than remedial measures courts of equity
have traditionally employed.

VI
The Court of Appeals, searching for a term to define
the equitable remedial power of the district courts, used
the term "reasonableness." In Green, supra, this Court
used the term "feasible'' and by implication, "workable,"
"effective," and "realistic" in the mandate to develop ua
plan that promises realistically to work, and ... to work
now." On the facts of this case, we are unable to conclude that the order of the District Court is not reasonable, feasible and workable. However, in. seeking to
define the scope of remedial power or the limits on
remedial power of ·courts in an area as sensitive as we
deal with here, words are poor instruments to convey the
sense of basic fairness inherent in equity. Substance,
not semantics, must govern, and we have sought to
suggest the nature of limitations without frustrating the
appropriate scope of equity.
At some point, these school authorities and others like
them should have achieved full compliance with this
Court's decision in Bro'wn I. The systems would then be
"unitary" in the sense required by our decisions in Green
and Alexcmder.
It does not foliow that the communities served by
such systems will remain demographically stable, for
in a grmving, mobile society, few will do so. Neither
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school authorities nor district courts are constitutionally required to make year-by-year---adjustments of the·
racial composition of student bodies once the affirmative ·
duty to desegregate has been accomplished an.d racial
discrimination through official action is eliminated from
the system. This does not mean that federal courts
are without power to deal with future problems; but
in the absence of a showing that either the school authorities or some other agency of the State has deliberately attempted to fix or alter demographic patterns
to affect the racial ·composition of the schools, further
intervention by a district court should not be necessary.
For the reasons herein set forth, the judgment of the
Court of Appeals is affirmed as to those parts in which it
affirmed the judgment of the District Court. The order
of the District Court, dated August 7, 1970, is also
affirmed.
It is so ordered.
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93 SUPREME COURT REPORTER

l\fr. Justice DOUGLAS would vacate
and remand for dismissal of the cdminal
complaint under which petitioner was
found guilty because "obscenity" as defined by the California courts and by
this Court is too vague to satisfy the requirements of due process. See Miller
v. California, 413 U.S. 15, at 37, 93 S.Ct.
2607, at 2622, 37 L.Ed.2d 419 (Douglas,
J., dissenting).

Mr. Justice BRENNAN, with whom
Mr. Justice STEWART and Mr. Justice
MARSHALL join, dissenting.
I would reverse the judgment of the
Appellate Department of the Superior
Court of California and remand the case
for further proceedings not inconsistent
with my dissenting opinion in Paris
Adult Theatre I v. Slaton, 413 U.S. 49, at
73, 93 S.Ct. 2628, at 2642, 37 L.Ed.2d
446. See my dissent in Miller v. California, 413 U.S. 15, at 47, 93 S.Ct. 2607,
at 2627, 37 L.Ed.2d 419.
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in favor of defendants on all but 011>:count of second claim, and at 313 F
Supp. 90, issued opinion on the remedv.
and defendants appealed, and plaintir;·.~
cross-appealed. The Court of Appeab.
445 F.2d 990, affirmed in part, re\'er;:;l:d
in part, and remanded, and certiorar:
was granted. The Supreme Court, l\1r.
Justice Brennan, held that finding of in.
tentionally segregative school board actions in meaningful portion of school
system created prima facie case of unlawful segregated design on part of
school .authorities, and shifted to those
authorities the burden of proving that
other segregated schools within system
were not the result of intentionally segregative actions even if it was determined that different areas of school districts should be viewed independently of
each other.
Modified and remanded to the District Court.
Mr. Justice Douglas filed separate
opinion.
Mr. Chief Justice Burger concurred
in the result.

413 V.S. 189, 37 L.E4.2d 548

Wilfred KEYES et al., Petitioners,

v.
SCHOOL DISTRICT NO. 1, DENVER,
COLORADO, et al.
No. 71-507.

Argued Oct. 12, 1972.
Decided June 21, 1973.
Rehearing Denied Oct. 9, 1973.
See 414 U.S. 883, 94 S.Ct. Z7.

Mr. Justice Powell filed opinion
concurring in part and dissenting in
part.
Mr. Justice Rehnquist filed dissenting opinion.
Mr. Justice White took no part in
decision of case.
1. Schools and School Districts e:>13

What is or is not a segregated
school depends on facts of particular
case. U.S.C.A.Const. Amend. 14.

Suit wherein parents of children attending public schools sued individually, 2. Schools and School Districts e:>13
In addition to racial and ethnic
and on behalf of their minor children,
composition of school's student body,
and on behalf of class of persons simi.larly situated, to remedy alleged segre- other factors to be considered in detergated condition of certain schools and mining whether school is segregated are
effects of that condition. The United racial and ethnic composition of faculty
States District Court for the District of and staff, and community and adminisColorado, 303 F.Supp. 279 granted a -~ tration attitudes towards school. U.S.
preliminary injunction, and at 303 F. C.A.Const. Amend. 14.
Supp. 289 made supplemental findings, 3. Schools and School Districts <S=>l3
and at 313 F.Supp. 61, entered judgment
For purposes of defining a "segrein favor of plaintiffs on first claim, and gated" school, Negru~s .aud Hispanos
.
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must be placed in same category.
Const.Colo. art. 9, § 8; U.S.C.A.Const.
Amend. 14.

~9.

4. Schools and School Districts <S:=>13
In absence of showing that school
district is divided into clearly unrelated
units, proof of state-imposed segregation
in substantial portion of district will
suffice to support finding of existence
of dual school system and imposes on
school authorities the affirmative duty
to effectuate transition to racially· nondiscriminatory school system. Const.
Colo. art. 9, § 8; U.S.C.A.Const. Amend.
14.

Schools and School Districts <P13
In discharging burden of showing
that segregated schooling is not result
of intentionally segregative acts, school
authorities may not rely on some allegedly logical, racially neutral explanation
for their actions_ but must adduce proof
sufficient to support finding that segregative intent w:as not among factors that
motivated their actions. U.S.G.A.Const.
Amend. 14.

5. Schools and School Districts <S:=>13
Finding of intentional segregation
on part of school board in one portion of
school system is highly relevant to issue
of board's intent with respect to other
segregated schools in system. Const.
Colo. art. 9, § 8; U .S.C.A.Const. Amend.
14.
6. Schools and School Districts <S:=>13
Finding of intentionally segregative
school board actions in meaningful portion of school system created prima facie case of unlawful segregated design
on part of school authorities, and shifted
to those authorities the burden of proving that other segregated schools within
system were not the result of intentionally segregative actions even if it was
determined that different areas of
school districts should be viewed independently of each other. Const.Colo.
art. 9, § 8; U.S.C.A.Const. Amend. 14.
7. Schools and School Districts <S:=>13
Differentiating factor between de
jure segregation and so-called de facto
segregation is purpose or intent to segregate. U.S.C.A.Const. Amend. 14.
8. Schools and School Districts <S:=>141(5)
In school system with history of
segregation, discharge of disproportionately large number of Negro teachers incident to desegregation thrusts on school
board the burden of justifying its conduct by clear and convincing evidence.

·,;

10. Schools and School Districts <S:=>13
If actions of school authorities were
to any degree motivated by segregative
intent and segregation resulting from
those actions continues to exist, fact of
remoteness in time does not make those
actions any- less intentional. U.S.C.A.
Const. Amend. 14.
11. Schools and School Districts <S:=>13
Prima facie case of existence of
dual school system which arises from evidence of school authorities' pursuit of
intentional segregative policy in portion
of school district may be met by evidence supporting finding that lesser degree of segregated schooling would not
have resulted even if school authorities
had not acted as they did. U~S.C.A.
Const. Amend. 14.
12. Schools and School Districts <S:=>13
Plaintiffs in school desegregation
case are not required to prove cause in
sense of nonattenuation.
13. Schools and School Districts <S:=>13
If school board cannot disprove segregative intent, it cannot rebut prima
facie case arising from pursuit of segregative policy in portion of school district
by showing that its past segregative
acts did not create or contribute to current segregated condition of schools.
U.S.C.A.Const. Amend. 14.
14. Schools and School Districts <S:=>13
Where school authorities have practiced de jure segregation in meaningful
portion of school system by techniques
indicating that "neighborhood school"
concept has not been maintained free of
manipulation, assertion that "neighborhood school policy" was racially neutral

I.
I

'
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was not dispositive of claims asserted in
school desegregation case.

1. The District Court, for purposes
of defining a "segregated" core city
school, erred in not placing Negroes and
Hispanos in the same category since
both groups suffer the same educational
inequities when compared with the
treatment afforded Anglo students. Pp.
2691-2692.

2. The courts· below did not apply
the correct legal standard . in dealing
;· with petitioners' contention that respondent School Board had the· policy of
deliberately segregating the core city
schools. Pp. 2692-2700.

u.s.

(b) On remand the District Court
should decide initially whether respondent School Board's deliberately segregative policy respecting the Park Hills
schools constitutes the whole Denver
school district a dual school system. Pp.
2695-2696.
(c) Where, as in this case, a policy
of intentional segregation has beeri
proved with respect to a significant portion of the school system, the burden is
on the school authorities (regardless of
claims that their "neighborhood school
policy" was racially neutral) to prove
that their actions as to other segregated
schools in the system were not likewise
motivated by a segregative intent. Pp.
2697-2700.
10 Cir., 445 F.2d 990, modified and
remanded.

_Hames M. Nabrit, III, New York City, J.:.'
Gorden. C. Greiner, Denver, Colo.,
for petitioners.

ana

William K. Ris, Denver, Colo., for respondents;
_t_Mr. Justice BRENNAN delivered the _L;:
opinion of the Court.
This school desegregation case con.cerns the Denver, Colorado, school system. That system has never been operated under a constitutional or statutory
provision that mandated or permitted
racial segregation in public education. 1
~

* The

syllabus constitutes no part of the
opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United
States v. Detroit Timber & Lumber Co.,

183

(a) Proof that the school authorities have pursued an intentional segl'egative policy in a substantial portion of
the school district will support a finding
by the trial court of the existence of a
dual system, absent a showing that the
district is divided into clearly unrelateJ
units. Pp. 2694-2695.

Syllabus+:·

Petitioners sought desegregation of
the Park Hill area schools in Denver
and, upon securing an order of the District Court directing that relief, expanded their suit to secure desegregation of
the remaining schools of the Denver
school district, particularly those in the
core city area. The District Court denied the further relief, holding that the
deliberate racial segregation of the Park
Hill schools did not prove a like segregation policy addressed specifically to
the core city schools and requiring petitioners to prove de jure segregation for
each area that they sought to have desegregated.
That court nevertheless
found that the segregated core city
schools were educationally inferior to
"white" schools elsewhere in the district
and, relying on Plessy v. Ferguson, 163
U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256, ordered the respondents to provide substantially equal facilities for those
schools. This latter relief was reversed
by the Court of Appeals, which affirmed
the Park Hill ruling and agreed that
Park Hill segregation, even though deliberate, proved nothing regarding an
overall policy of segregation. Held:
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200 U.S. 321, 337, 26 S.Ct. 282, 287, 50
L.Ed. 499.
I. To the contrary, Art. IX, § S, of the
<:;olorado Constitution express!~ prohibits
~

,

~
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Rathe1:, the . gravamen of this action,
brought in June 1969 in the District
Court for the District of Colorado by
parents of Denver schoolchildren, is
that respondent School Board alone, by
use of various techniques such as the
manipulation of student attendance
zones, schoolsite selection and a neighborhood school policy, created or maintained racially or ethnically (or both racially and ethnically) segregated schools
throughout the school district, entitling
petitioners to a decree directing desegregation of the entire school district.

2689

middle of the Negro community west of
Park Hill, by the gerrymandering of
student attendance zones, by the use of
so-called "optional zones," and by the excessive use of mobile classroom units,
among other things, the respondent
School Board· had engaged over almost a
decade after 1960 in an unconstitutional
policy of deliberate racial segregation
with respect to the Park Hill schools.3
The court therefore ordered the Board
to desegregate those schools through the
implementation· of the three rescinded
D.C., 303 F.Supp. 279
resolutions.
and 289 (1969).

The boundaries of the school district
Segregation in Denver schools is not
are coterminous \vith the boundaries of
the city and county of Denver. There limited, however, to the schools in the
were in 1969, 119 schools 2 with 96,580 Park Hill area, and not satisfied with
pupilui_n the school system. · In early their success in obtaining relief for
1969, the respondent School Board Park Hill, petitioners pressed their
adopted three resolutions, Resolutions prayer that the District Court order de1520, 1524, and 1531, designed to deseg- segregation of all segregated schools in
l"egate the schools in the Park Hill atea the city of Denver, particularly the
in the northeast portion of the city. heavily segregated schools il!.J.!he core -1!..93
r 'Wing an election which produced a city area.4 But that court concluded
h-.td majority. 'Opposed to the resolu- that its finding of a purposeful and systions, the resolutions were rescinded and tematic program of racial segregation
replaced with a voluntary student trans- affecting thousands of students in the
fer program. Petitioners then filed this Park Hill area did not, in itself, impose
action, requesting an injunction against on the School Board an affirmative duty
the rescission of the resolutions and an to eliminate segregation throughout the
. order directing that the respondent . school district. Instead, the court fracSchool Board desegregate and afford tionated the district and held that peti. equal educational opportunity "for the tioners had to make a fresh showing of de
i School District as a whole." App. jure segregation in each area of the city
[ 32a. The District Court found that by for which they sought relief. Moreover,
the construction of a new, relatively the District Court held that its finding
small elementary school, Barrett, in the of intentional segregation in Park Hill

I

any "classification of pupils .
. on
account of race or color." As early as
1927, the Colorado Supreme Court held
that a Denver practiee of excluding black
students from school programs at Manual
High Sdtool and )[orey .Junior High
School violated state law.
.Tones v.
. Xewlon, 81 Colo. 25, 253 P. 386.
2. There were 92 elementary schools, 15
junior high schools, 2 junior-senior high
sehools, aml 7 senior higlt Hehools. In
'·' addition, the Board operntt•s an Opportu·
~ nity S<:'hool, a Metropolitan Youth F:ducaR tion Center, anti an Aircraft '.rraining
(
1ity.

1
I

i
I

I

t

93 S.Ct.-169

3. The so·(·alled "Park Hill schools" are
Barrett, Stedman, Hallett, Smith, Philips,
and Park Hill Elementary Sehools; and
Smiley Junior High School. East High
School serves the area hut is located outside of it. (See Appendix.)
4. 1'he so-ctll!e'l "eore city schools" which
are said to be s~gregnted are Boulevard,
Bryant-,Yebster,
Columbine,
Crofton,
Ebert, J,~lmwood, El~-ria, Fairmont, Fair·
view, Garden Pla<'e, Gilpin, Greenlee,
Harrington, ::\litchell, Sme•lley, Swansea,
'Yhittier, iYyntt, and Wyman J,~lementary
Schools; Baker, Cole, and )forey Junior
High Schools; and East, '\est, and :Manual High Schools. (See Appendix.)
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was not in any sense material to the
question of segregative intent in other
areas of the city. Under this restrictive
approach, the District Court concluded
that petitioners' evidence of intentionally discriminatory School Board action in
areas of the district other than Park
Hill was insufficient to "dictate the conclusion that this is de jure segregation
which calls for an all-out effort· to desegregate. It is more like de facto segregation, with respect to which the rule
is that the court cannot order desegregation in order to provide a better balance." D.C., 313 F.Supp. 61, 73 (1970).

_ll94

Nevertheless, the District Court went
on to bold that the proofs established
that the segregated core city schools
were educationally inferior to the predominantly "white" or "Anglo" schools
in other parts of the district-that is,
"separate facilities .
. unequal in
the quality of education provided." ld.,
at 83. Thus, the court held that, under
the doctrine of Plessy v. Ferguson, 163
U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256
(1896), respondent School Board constitutionally "must at a minimum .
offer an equal educ.3.t!onal opportunity,"
313 F.Supp., at 83, and, therefore, although all-out desegregation "could not
be decreed,
the only feasible
and constitutionally acceptable program
-the only program which furnishes anything approaching substantial equalityis a system of desegregation and integration which provides compensatory education in an integrated environment." 313
5. The first of the District Court's four
opinions, 303 F.Supp. 279, was filed
July 31, 1969, and granted petitioners' application for a preliminary injunction.
The second opinion, 303 F.Supp. 289, was
filed August 14, 1969, and made supple•. mental findings and conclusions. The
third opinion, 313 F.Supp. 61, filed )\larch
21, 1970, was the opinion on the merits.
The fourth opinion, 313 F.Supp. 90, was
on remedy and was filed May 21, 1970.
The District Court filed an unreported
opinion on October 19, 1971, in which re·
lief was extended to Hallett and Sted·
man Elementary Schools which were
found by the court in its July 31, 1969,
opinion to be purposefully segregated but
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F.Supp. 90, 96 (1970). The District
Court then formulated a varied remedial
plan to that end which was incorporated
in the Final Decree.ls
Respondent School Board appealed,
and petitioners cross-appealed, to the
Court of Appeals for the Tenth Circuit.
That court sustained the District
Court's finding that the Board had engaged in an unconstitutional policy of deliberate racial segregation with respect
to the Park Hill schools and affirmed the
Final Decree in that respect.· As to the
core city schools, however, the Court of
Appeals reversed the legal determination
of the Districugourt that those schools ...1.!.95
were , maintained in violation of the
Fourteenth Amendment because of the
unequal educational opportunity afforded, and therefore set aside so much of
the Final Decree as required desegregation and educational improvement programs for those schools. 445 F .2d 990
(1971). In reaching that result, the
Court of Appeals also disregarded respondent School Board's deliberate racial
segregation policy respecting the Park
Hill schools and accepted the · District
Court's finding that petitioners had not
proved that respondent had a like policy
addressed specifically to the core city
schools.
We granted petitioners' petition for
certiorari to review the Court of Appeals' judgment .insofar as it reversed
that part of the District Court's Final
Decree as pertained to the core city
schools. 404 U.S. 1036, 92 S.Ct. 707, 30
were not included within the scope of the
three 1969 Board resolutions. The C<1urt
of Appeals filed five unreported opinions:
on August 5, 1969, vacating preliminary
injunctions ; on August 27, 1969, staying
preliminary injunction; on September 15,
1969, on motion to amend stay; on
October 17, 1969, denying motions to
dismiss; and on March 26, 1971, grant·
ing stay. Mr. Justice Brennan, on August
29, 1969, filed an opinion reinstating the
~prelimil :1ty injunction, 396 U.S. 1215, 90
S.Ct. 12, 24 L.Ed.2d 37, and on April 26,
1971, this Court entered a per
curiam order vacating the Court of
Appeals' stay, 402 U.S. 182, 91 S.Ct.
1399, 28 L.Ed.2d 710.

'
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L.Ed.2d 728 (1972). The judgment of The District Court used those figures to
the Court of Appeals in that respect is signify educationally inferior schools,
modified to vacate instead of reverse the and there is no suggestion in the record
Final Decree. The respondent School that those same figures were or would be
Board has cross-petitioned for certiorari used to define a "segregated" school in
to review the judgment of the Court of ___ the de jure context. What is or is not a.
Appeals insofar as it affirmed that part segregated school will necessarily depend
of the District Court's Final Decree as on the facts of each particular case. In
pertained to the Park Hills schools. addition to the racial and ethnic compoSchool District No. 1 v. Docket No. 71- sition of a school's student body, other
572, Keyes. The cross-petition is denied. factors, such as the racial and ethnic
composition of faculty and staff and
the community and administration attiI
tudes toward the school, must be taken
[1, 2] Before turning to the primary into consideration. The District Court
question we decide today, a word must has recognized these specific factors as
be said about the District Court's meth- elements of the definition of a "segreod of defining a "segregated" school. gated" school, id., at 74, and we may
Denver is a tri-ethnic; as distinguished therefoi·e infer that the court will confrom a bi-racial, community. The over- sider them again on remand.
all racial and ethnic composition of the
.JL3] We conclude, however, that the
Denver public schools is 66 Anglo, 14%
District Court erred in separating NeNegro, and 20% Hispano.G The District Court in assessing the question of groes and Hispanos for purposes of del!.s'!lfe jure segregation in the core city fining a "segregated" school. We have
schools, preliminarily resolved that Ne- held that Hispanos constitute an identigroes and Hispanos should not be placed fiable class for purposes of the Fourin the same category to establish the teenth Amendment. Hernandez v. Texsegregated character of a school. 313 as, 347 U.S. 475, 74 S.Ct. 667, 98 L.Ed.
F.Supp., at 69. Later, in determining 866 (1954). See also United States v.
the schools that were likely to produce Texas Education Agency, 467 F.2d 848
(CA5 1972) (en bane); Cisneros v. Coran inferior educational opportunity, the
pus Christi Independent School District,
court concluded that a school would be 467 F.2d 142 (CA5 1972) (en bane);
considered inferior only if it had "a con- Alvarado v. El Paso Independent School
centration of either Negro or Hispano District, 445 F.2d 1011 (CA5 1971);
students in the general area of 70 to 75 Soria v. Oxnard School District, 328 F.
percent." ld., at 77. We intimate no Supp. 155 (CD Cal.1971); Romero v.
opinion whether the District Court's Weakley, 226 F.2d 399 (CA9 1955). In70%-to-75% requirement was correct. deed the District Court recognized this
6. The parties have used the terms "Anglo,'' "Negro," and "Hispano" throughout the record. 'Ve shall therefore use those terms.
"Hispano" is the term used by the Colorado Department of Education to refer
to a pet·son of ~p•mish, l\1exican, or Cuban heritage. Colorado De-partment of
Education, Human Relations in Colorado, A Historical Record 203 (1968). In
the Southwest, the "Hispanos" are more commonly referred to as "Chicanos" or
''1\fexican-Americans.''
The more specific racial and ethnic composition of the Denver public schools
is as follows:
Hispano
Negro
-4nglo

Pupils
Elementary
Junior High
Senior High
Total

No.
33,710
14,848
14,852
63,410

%
61.8
68.7
72.8
65.7

No.
8,297
2,893
2,442
1!3,632

%
15.2
13.4
12.0
14.1

No.
12,570
3,853
3,101

%
23.0
17.9
15.2

19,529

20.2

,
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in classifying predominantly Hispano
schools as "segregated" schools in their
own right. But there is also much evi~
dence that in the Southwest Hispanos
and Negroes have a great many things
in common. The United States Commission on Civil Rights has recently
published two Reports on Hispano education in the Southwest.7 Focusing on
students in the States of Arizona, . California, Colorado, New Mexico, and Texas, the Commission concluded that Hispanos suffer from the same educational
inequities as Negroes and American Indians.8 In fact, the District Court itself recognized that "[o]ne of the things
which the Hispano has in common with
the Negro is economic and cultural deprivation...l,!lnd discrimination." 313 F.
Supp., at 69. This is agreement that,
though of different origins Negroes
and Hispanos in Denver suffer identical
discrimination in treatment when compared with the treatment afforded Anglo students. In that circumstance, we
think petitioners are entitled to have
schools with a combined predominance
of Negroes and Hispanos included in the
category of "segregated" schools.
II

In our view, the only other question
that requires our decision at this time is
that subsumed in Question 2 of the questions presented by petitioners, namely
whether the District Court and the
Court of Appeals applied an incorrect le7. United States Commission on Civil
Rights, Mexican American Education
Study, Report 1, Ethnic Isolation of l\:lexican Americans in the Public Schools of
the Southwest (Apr. 1971): United States
Commission on Civil Rights, Mexican
~American Educational Series, Report 2,
• 'The Unfinished Education (October
1971).
.

8. The Commission's seeond Report, on p.
41, summarizes its findings:
"The basic finding of this report is that
minority students in the SouthwestMexican Americans, blacks, American
Indians--do not obtain the benefits of

413

u.s. 197

gal standard in addressing petitioners'
contention that respondent School Board
engaged in an unconstitutional policy of
deliberate segregation in the core city
schools. Our conclusion is that those
courts did not apply the correct standard
in addressing that contention.9
Petitioners apparently concede for the
purposes of this case that in the case of
a school system like Denver's, where no
statutory dual system has ever existed,
plaintiffs must prove not only that segregated schooling exists but also that it
was brought about or maintained by intentional state action.
Petitioners
proved that for almost a decade after
1960 respondent School Board bad engaged in an unconstitutional policy of
deliberate racial segregation in the Park
Hill schools. Indeed, the District Court
found that "[b)etween 1960 and 1969
the Board's policie~ith respect to these ..1!.99
northeast Denver schools show an undeviating purpose to isolate Negro students" in segregated schools "while preserving the Anglo character of [other]
schools." 303 F.Supp., at 294. This
finding did not relate to an insubstantial
or trivial fragment of the school system.
On the contrary, respondent School
Board was found guilty of following a
deliberate segregation policy at schools
attended, in 1969, by 37.69% of Denver's total Negro school population, including one-fourth of the Negro elementary pupils, over two-thirds of the Negro junior high pupils, and over twopublic education at a rate equal to that of
their Anglo classmates."
9. Our Brother REH:NQUIST argues in
dissent that the Court somehow trans·
gresses the "two-court" rule. Infra, at
2724. But at this stage, we have no
occasion to review the ·factual findings
concurred in by the two courts below.
Cf. :Neil v. Biggers, 409 U.S. 188, 93 S.Ct.
375. 34 L.Ed.2d 401 {1972). We address
only"' tbe question whether those courts ap}Jlied the correct legal standard in de·
ciding the case as it affects the core city
schools.

'

'--
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fifths of the Negro high school pupils.10 '
J!oo In addition..:.Lthere was uncontroverted
evidence that teachers and staff had for
years been assigned on the basis of a
minority teacher to a minority school
throughout the school system. Respondent argues, however, that a finding of
state-imposed segregation as to a substantial portion of the school system can
be viewed in isolation from the rest of
the district, and that even if state-imposed segregation does exist in a substantial part of the Denver school system,
it does not follow that the District Court
could predicate on that fact a finding that
the entire school system is a dual system.
We do not agree. We have never suggested that plaintiffs in school desegregation cases must bear the burden of
proving the elements of de jure segregation as to each and every school or each
and every student within the school system. Rather, we have held that where

plaintiffs prove that a current condition
of segregated schooling exists within a
school district where a dual system was
compelled or authorized by statute at the
time of our decision in Brown v. Board
of Education, 347 U.S. 483, 74 S.Ct. 686,
98 L.Ed. 873 (1954) (Brown 1), the
State automatically assumes an affirmative duty "to effectuate a transition to a
racially nondiscriminatory school systern," Brown v. Board of Education, 349
U.S. 294, 301, 75 S.Ct. 753, 756, 99 L.Ed.
1083 (1955) (Brown II), see also
Green v. County School Board, 391 U.S.
430, 437-438, 88 s.Ct. 1689, 1693-1694,
20 L.Ed.2d 716 (1968), that is, to elimi-.
nate from the public schools within their
school system "all vestiges of state-imposed segregation." Swann v. Charlotte-Meckleburg Board of Education,
402 U.S. 1, 15, 91, S.Ct. 1267, 1275, 28 L.
Ed.2d 554 (1971).11

10. The Board was found guilty of intentionally segregative acts of one kind or
another with respect to the schools listed below. (As to Cole and East, the conclusion rests on the rescission of the resolutions.)

PUPILS 1968-1969
Negro
410

Anglo

Barrett
Stedman
Hallett
Park Hill
Philips
Smiley Jr. High
Cole Jr. High
East High
Subtotal Elementary
Subtotal Jr. High
Subtotal Sr. High
Total

1

634
634

27

76
360

223
203
1,112

46
1,409
1,095
406
1,409
2,910

1,039
2,104
1,996
1,039
5,139

684
307

884

Hispa11o
12
25
41
56
45
74
289
175
179

363

-175
717

Total
423
686
751

963
555

1,546
1,219
2,62.3
3,378
2,765
2,623
8,766

The total Xegro school enrollment in 1968 was:
Elementary
8,297
Junior High
2,893
Senior High
2,442
Thus, the above-mentioned
Elementary
25.36% of
Junior High
68.09% of
Senior High
42.55% of
Total
37.69% of

sclwols included:
all Negro elementary pupils
all Xegro junior high pupils
all Negro senior high pupils
all Xegro pupils

II. Our Brother REHXQUIST argues in
<li~;sent

that Brown v. Board of Edueation
did not impose au "affirmative duty to

integrate" the schools of a dual sehool
system but was only a "prohibition
against discrimination" "in the sense that

'
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.J!Ol ..J.!his is not a case, however, where a
statutory dual system has ever existed.
Nevertheless, where plaintiffs prove
that the ·school authorities have carried
out a systematic program of segregation
affecting a substantial portion of the
students, schools, teachers, and facilities
within the school system, it is only common sense to conclude that there exists a
predicate for a finding of the existence
of a dual school system. Several considerations support this conclusion. First,
it is obvious that a practice of concentrating Negroes in certain schools by
structuring attendance zones or desig·nating "feeder" schools on the basis of
race has the reciprocal effect of keeping
other nearby schools predominantly
white.u
Similarly, the practice of
building a school-such as the · Barrett
Elementary School in this case-to a
certain size and in a certain location,
"with conscious knowledge that it would
...t.:.o~e a segregated school," 303 F.Supp., at
285, has a substantial reciprocal effect
on the racial composition of other nearby schools. So also, the use of mobile
classrooms, the drafting of student transfer policies, the transportation of students, and the assignment of faculty and
staff, on racially identifiable bases, have
the clear effect of earmarking schools
according to their racial composition,
the assignment of a child to a particular
school is not made to depend on his race
. " Infra, at .2722. That is the
interpretation of Brown expressed 18
years ago by a three-judge court in Briggs
v. Elliott, 132 F.Supp. 776, 777 (D.C.
1955) : "The Constitution, in other
words, does not require integration. It
merely forbids discrimination."
But
Green v. County School Board, 391 U.S.
430, 437-438, 88 S.Ct. 1689, 1694, 20 L.
Ed.2d 716 (1968), rejected that interpretation insofar as Green expressly held
that "School boards . • . operating statecompelled dual systems were nevertheless
clearly charged [by Brown II] with the
affirmative duty to take whatever steps
might be necessary to convert to a unitary
system in which racial discrimination
would be eliminated root and branch."
Green remains the governing principle.
Alexander v. Holmes County Board of
Education, 396 U.S. 19, 90 S.Ct. 29, 24
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and this, in turn, together with the elements of student assignment and school
construction, may have a profound reciprocal effect on the racial composition of
residential neighborhoods within a metropolitan area, thereby causing further
racial concentration within the schools.
We recognized this in Swann when we
said:
"They [school authorities] must decide questions of location and capacity
in light of population growth, finances, land values, site availability,
through an almost endless list of factors to be considered. The result of
this will be a decision which, when
combined with one technique or another of student assignment, will determine the racial composition of the student body in each school in the system. Over the long run, the consequences of the choices will be far
reaching. People gravitate toward
school facilities, just as schools are located in response to the needs of people. The location of schools may thus
influence the patterns of residential
development of a ·metropolitan area
and have important impact on composition of inner-city neighborhoods.
"In the past, choices in this respect
have been used as a potent weapon for
L.Ed.2d 19 (1969) ; Swann v. Charlotte1\Iecklenburg Board of Education, 402
U.S. 1, 15, 91 S.Ct. 1267, 1275, 28 L.Ed.
2d 554 (1971). See also Kelley v. Metropolitan County Board of Education, 317
F.Supp. 980, 984 (D.C.1970).
12. As a former School Board President
who testified for the respondents put it:
"Once you change the boundary of any
one school, it is affecting all the schools
.." Testimony of 1\frs. Lois Heath
· Johnson on cross-examination.
App.
951a-952a.
Similarly, Judge 'Visdom has recently
stated:
.---"Infection at one school infects all
schools.
To take the most simple
example, in a two school system, all
blacks at one school means all or almost
all whites at the other." United States v.
Texas Education Agency, 467 F.2d 848,
888 (CA5 1972).

'
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creating or maintaining a state~segre" tive duty "to effectuate a transition to a
gated school system. In addition to racially nondiscriminatory school systhe classic pattern of building schools tern." Braum II, supra, 394 U.S., at 301,
specifically intended for Negro or 75 S.Ct. at 756.
· t ..J!ot
white. students, school authorities have ...t9n remand, therefore, the n·1st nc
sometimes, since Brown, closed schools . .--Court should decide in the first instance
_l!.03 ..[!hich appeared likely to become ra- whether respondent School Board's decially mixed through changes in liberate racjal segregation policy with
neighborhood residential patterns. respect to the Park Hill schools consti....
This was sometimes accompanied by tutes the entire Denver school system a
building new schools in the areas of dual school system. We observe that on
white suburban expansion farthest the record now before us there is indicafrom Negro population centers in or- tion that Denver is not a school district
der to maintain the separation of the which might be divided into separate,
races with a minimum departure from identifiable and unrelated units. The
the formal principles of 'neighborhood District Court stated, in its summary of
zoning.' Such a policy does more than findings as to the Park Hill schools, that
simply influence the short-run compo- there was "a high degree of interrelasition of the student body of a new tionship among these schools, 80 that
school. It may well promote segregat- any action by the Board affecting the
ed residential patterns which, when racial composition of one would almost
combined with 'neighborhood zoning,' certainly have an effect on the others."
further lock the school system into the 303 F.Supp., at 294. And there was comold of separation of the races. Upon gent evidence that the ultimate effect of
a proper showing a district court may the Board's actions in Park Hill was not
consider this in fashioning a remedy." limited to that area: the three 1969 res402 U.S., at 20-21, 91 S.Ct. at 1278. olutions designed to desegregate the
[ 4] In short, common sense dictates Park Hill schools changed the attendthe conclusion that racially inspired ance patterns of at least 29 schools atpupils
school board actions have an impact be- tended by almost one-third of the
13
in
the
Denver
school
system.
This
yond the particular schools that are the
suggests
that
the
official
segregation
in
subjects of those actions. This is not to
Park
Hill
affected
the
racial
composition
say, of course, that there can never
be a case in which the geographical struc- of schools throughout the district.
ture of, or the natural boundaries within, a school district may have the effect of dividing the district into separate, identifiable and unrelated units.
Such a determination is essentially a
question of fact to be resolved by the
trial court in the first instance, but
such cases must be rare. In the absence of such a determination, proof of
state-imposed segregation in a substantial portion of the district will suffice to
support a finding by the trial court of·
the existence of a dual system. Of
course, where that finding is made, as in
cases involving statutory dual systems,
the school authorities have an affirma13. See the chart in 445 F.2d, at 1008-1009,
which indicates that 31,767 pupil~

On the other hand, although the District Court did not state this, or indeed
any, reason why the Park Hill finding
was disregarded when attention was
turned to the core city schools-beyond
saying that the Park Hill and core city
areas were in its view "different"the areas, although adjacent to each
other, are separated by Colorado Boulevard, a six-lane highway. From the
record, it is difficult to assess the actual
significance of Colorado Boulevard to
the Denver school system. The Boulevard runs the length of the school district, but at.J_least two elementary .J!_os
schools, Teller and Steck, have attendattended the schools affected by rhe resolu·
tions.

'
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ance zones which cross the Boulevard.
Moreover, the District Court, although
The District Court proceeded on the
referring to the Boulevard as "a natural
that the finding as to the Park
premise
dividing line," 303 F.Supp., at 282, did
Hill
schools
was irrelevant to the considnot feel constrained to limit its consid1·est of the district, and
eration
of
the
eration of de jure segregation in the
began
its
examination
of the core city
Park Hill area to those schools east of
schools by requiring that petitioners
the Boulevard. .The court found that by
building Barrett Elementary School west prove all of the essential elements of de
jure segregation-that is, stated simply,
of the Boulevard and by establishing
a current condition of segregation rethe Boulevard as the eastern boundary
of the Barrett attendance zone, the sulting from intentional state actiol!.J2i- J.:.ijs
rected specifically to the core city
Board was able to maintain for a num14
schools.
The segregated character of
ber of years the Anglo character of
the
core
city
schools could not be and
the Park Hill schools. This suggests
is
not
denied.
Petitioners' proof showed
that Colorado Boulevard is not to be rethat
at
the
time
of trial 22 of the
garded as the type of banier that of itschools
in
the
core
city area were less
self could confine the impact of the
than
30%
in
Anglo
enrollment and 11
Board's actions to an identifiable area
of the school district, perhaps because a of the schools were less than 10%
major highway is generally not such an Anglo.t5 Petitioners also introduced
effective buffer between adjoining •substantial evidence demonstrating the
areas. Cf. Davis v. Board of School existence of a disproportionate racial
and ethnic composition of. faculty and
Commissioners of Mobile County, 402
staff at these schools.
U.S. 33, 91 S.Ct. 1289, 28 L.Ed.2d 577,
On the question of segregative intent,
(1971). But this is a factual question
petitioners
presented evidence tending to
for resolution by the District Court on
that
the
Board, through its actions
show
remand. In any event, inquiry whether
over
a
period
of
years, intentionally crethe District Court and the Court of Apated and maintained the segregated
peals applied the correct legal standards
character of the core city schools. Rein addressing petitioners' contention of spondents countered this evidence by
deliberate segregation in the core city arguing that the segregation in these
schools is not at an end even if it be true schools is the result of a racially neutral
that Park Hill may be separated from the "neighborhood school policy:t_and that J.:_o 1
rest of the Denver school district as a the acts of which petitioners complain
separate, identifiable, and unrelated unit. are explicable within the bounds of that

...,

1.4. Our Brother REHNQUIST argues in
dissent that the District Court did take
the Park Hill finding into account in
addressing the question of alleged de jttre
segregation of the core city schools.
Infra, at 2724. He cites the following
excerpt from a footnote to the District Court's opinion of 1\Iarch 21, 1970,
313 F.Supp., at 74-75, n. 18: "Although
past discriminatory acts may ,not be a
substantial factor contributing to present
segregation, they may nevertheless · be
probative on the issue of the segregative
purpose of other· discriminatory acts
which are hi fact a substantial factor in
causing a present segregated situation."
But our Brother REHNQUIST omits the
rest of the footnote: "Thus, in part I of

this opinion, we discussed the building of
Barrett, boundary changes and the use of
mobile units as they relate to the purpose
for the rescission of Resolutions 1520,
1524 and 1531.'' Ob"iously, the District
Court was carefully limiting the comment
to the consideration being given past dis·
criminatory acts affecting the Park HiU
schools in assessing the causes of current
segregation of those schools.
15. In addition to these 22 schools, see 313

/

F.Supp., at 78, two more schools, Elyria
and Smedley Elementary Schools, became
less than 30% Anglo after the District
Court's decision on the merits. These two
schools were tbus included in the list of
segregated schools. 313 F.Supp., at 92.
)

,
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.J:.o 7

policy. Accepting the School Board's explanation, the District Court and the
Court of Appeals agreed that a finding
of de jure segregation as to the core city
schools was not permi>:sible since petitioners had failed to prove "(1) a racially discriminatory purpose and (2) a
causal ·relationship between the acts
complained of and the racial· imbalance
admittedly existing in those schools."
445 F.2d at 1006. This assessment of
petitioners' proof was clearly incorrect.

:!f~~G
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pies are equally as applicable to civil
cases as to criminal cases
,..
!d., at 300. See also C. :McCormick, Evidence 329 (1954).

[6, 7) Applying these principles in
the special context of school desegregation cases, we hold that a finding of intentionally segregative school board actions in a meaningful portion of a school
system, as in this case, creates a presumption that other segregated schooling within the system is not adventi[5] Although petitioners had already tious. It establishes, in other words, a
proved the existence of intentional prima facie case of unlawful segregative
school segregation in the Park Hill design on the part of school authorities,
schools, this crucial finding was totally and shifts to those authorities the burignored when attention turned to the den of proving that other segregated
core city schools. Plainly, a finding of schools within the system are not also
intentional segregation as to a portion the result of intentionally segregative
of a school system is not devoid of pro- actions. This is true even if it is deterbative value in assessing the school au- mined that different areas of the school
thorities' intent with respect to other district should be viewed independently
parts of the same school system. On the of each other because, even in that situcontrary where, as here, the case in- ation, there is high probability that
volves one shcool board, a finding of in- where school authorities have effectuattentional segregation on its part in one ed an intentionally segregative policy in
portion of a school system is highly rele- a meaningful portion of the school sysvant to the issue of the board's intent tem, similar impermissible considerawith respect to the other segregated tions have motivated their actions in
schools in the system. This is merely other areas of the system. We emphaan application of the well-settled evi- size that the differentiating factor bedentiary principle that "the prior doing tween de jure segregation and so-called
of other similar acts, whether clearly de facto segregation to which we rea part of a scheme or not, is useful ferred in Su:ann til is purpose or intent
as reducing the possibility that the to segregate. Where school authorities
act in question was done with innocent have been found to have practiced purintent." 2 J. Wigmore, Evidence 200 (3d poseful segregation in pm-t of a school
ed. 1940). "Evidence that similar and system, they may be expected to oppose
related
offenses · were
committed system-wide desegregation, as did the
tend[s] to show a consistent · respondents in this case, on the ground
pattern of conduct highly relevant to the that their purposefully segregative ac- ·
issue of intent." Nye & Nissen v. Unit- tions were isolated and individual
ed States, 336 U.S. 613, 618, 69 S.Ct. events, thus leaving plaintiffs with the
766, 769, 93 L.Ed. 919 (1949). Similar- burden of proving otherwise. But at
ly, a finding of illicit intent as to a that point where an intentionally segremeaningful portion of the item under g..!!Jve policy is practiced in a meaning- _.l!o9
consideration has substantial probative ful or significant segment of a school
value on the question of illicit intent system, as in this case, the school au...E_o& as t<2J!he remainder. See, for example,
thorities cannot be heard to argue that
the cases cited in 2 Wigmore, supra, at plaintiffs have proved only "isolated and
801-302. And "[t}he foregoing princi- individual" unlawfully segregative ac16. 402 U.S. 1, 17-18, 91 S.Ct. 1267, 1276-1277, 28 L.Ed.2d 5f>4 (1971).
9.3 S.Ct.-169¥•
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tions. In that circumstance, it· is both
fair and reasonable to require that the
school authorities bear the burden of
showing that their actions as to other
segregated schools within the system
were not also motivated by segregative
intent.
[8] This burden-shifting principle is
not new or novel. There are no hardand-fast standards governing the allocation of the burden of proof in every situation. The issue, rather, "is merely a
question of policy and fairness based on
experience in the different situations."
9 J. Wigmore, Evidence § 2486, at 275
(3d ed. 1940). In the context of racial
segregation in public education, the
courts, including this Court, have recognized a variety of situations in which
"fairness" and "policy" require state authorities to bear the burden of explaining
actions or conditions which appear to be
racially motivated. Thus, in Swann, 402
U.S., at 18, 91 S.Ct. at 1277, we observed that in a system with a "history
of segregation," "where it is possible to
identify a 'white school' or a 'Negro
school' simply by reference to the racial
composition of teachers and staff, the
quality of school buildings and equip~
ment, or the organization of sports activities, a prima facie case of violation of
substantive constitutional rights under
· the Equal Protection Clause is shown."
Again, in a school system with a history
of segregation, the discharge of a disproportionately large number of Negro
teachers incident to desegregation
"thrust[sJ upon the· School Board· the
burden of justifying its conduct by clear
and convincing evidence." Chambers v.
Hendersonville City Board of Education,
364 F.2d 189, 192 (CA4 1966) (en
bane). See also United States v. Jefferson County Board of Education, 372 F.
J!_lo t2d 836, 887-888 (CA5 1966), a:ff'd en
bane, 380 F.2d 385 (1967); North Carolina Teachers Assn. v. Asheboro City
Board of Education, 393 F.2d 736,
743 (CA4 1968). (en bane); Williams v.
Kimbrough, 295 F.Supp. 578, 585 (W.D.
La.1969); Bonner v. Texas City Independent School District, 305 F.Supp.
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600, 621 (S.D.Tex.1969). Nor is this
burden-shifting principle limited to
former statutory dual systems. See, e.
g., Davis v. School District of City of
Pontiac, 309 F.Supp. 734, 743, 744 (E.
D.l\Iich.1970), aff'd, 443 F.2d 573 (CA6
1971) ; United States v. School District
No. 151, 301 F.Supp. 201, 228 (N.D.Ill.
1969), modified on other grounds, 432
F.2d 1147 (CA7 1970). Indeed, to say
that a system has a "history of segregation" is merely to say that a patte1·n of
intentional segregation has been established in the past. Thus, be it a statutory dual system or an allegedly unitary
system where a meaningful portion of the
system is found to be intentionally segregated, the existence of subsequent or
other segregated schooling within the
same system justifies a rule imposing on
the school authorities the burden of
proving that this segregated schooling is
not also the result of intentionally segregative acts.
(9, 10] In discharging that burden,
it is not enough, of course, that the
school authorities 1·ely upon some allegedly logical, racially neutral explanation
for their actions. Their burden is to adduce proof sufficient to support a finding that segregative intent was not
among the factors that motivated their
actions. The courts below attributed
much significance to the fact that many
of the Board's actions in the core city
area antedated our decision iu Brown.
We reject any suggestion that remoteness in time has any relevance to the issue of intent. If the actions of school
authorities were to any degree motivated by segregative intent and the segregation resulting from those actions continues to exist, the fact of remo~ess in J!_H
time certainly does not make those actions any less "intentional."
[11-13] This is not to say, however,
that the prima facie case may not be
met by evidence supporting a finding
that a lesser degree of segregated
schooling in the core city area would not
have resulted even if the Board had not
acted as it did. In Swann, we suggested

'

