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THE WHITE HOUSE

WASHINGTON

July 18, 1975

MEETING ON TITLE IX

Friday, July 18, 1975
2:00 p.m. (30 minutes)
The Oval Office /7

(A
From: Jim Canno-/“

PURPOSE U

To review the current status of where we are on
Title IX and the Congressional review of HEW's
proposed regulations.

BACKGROUND, PARTICIPANTS AND PRESS PLAN

A. Background: This is one in a series of recent
meetings you have had on Title IX.

B. Participants:

Jim Lynn, Phil Buchen, Jack Marsh, Max
Friedersdorf, Jim Cannon and Dick Parsons.
(Secretary Weinberger is in Salt Lake City,
and will be unable to attend.)

C. Press Plan: To be handled as a staff meeting.

AGENDA

1. Can the regulations currently before the
Congress be amended by executive action to
accommodate the athletic coaches' concerns,
and with what result?

2. Does the O'Hara bill constitute a viable
approach to the problem?

3. What other options, if any, are there?

NOTE: A paper with further information is attached.



THE WHITE HOUSE

WASHINGTON

July 18, 1975

MEMORANDUM FOR THE PRESIDENT
FROM: Jim Cannon

SUBJECT: Title IX and Intercollegiate Sports

This memorandum sets forth your options regarding application
of HEW's Title IX Regulation to intercollegiate sports pro-
grams.

Option 1. Amend the Regulation so as to Exempt from Coverage
Intercollegiate Sports.

The Regulation could be amended either to exempt intercollegiate
sports altogether or simply to exempt sports-generated revenues
from allocation in accordance with requirements of the Regulation.
To do this, the Secretary of HEW could either withdraw the
Regulation currently before Congress, amend it and resubmit it,

or allow the Regulation currently before Congress to become

effective and submit a specific amendment thereto.
There are two major problems with this approach:

e It is highly visible, and places the President out in
front on an issue which is very sensitive with women's
groups. The great likelihood is that we would displease
many more people than we would please.

e Counsel generally agree that, as a matter of law, Title IX
covers intercollegiate sports. Therefore, amendment of
the Regulation to exempt intercollegiate sports, oOr even
revenue-producing sports, would only engender litigation,
the result of which would probably be judicial imposition
and administration of the Regulation with respect to
college sports programs.

Option 2. Support Legislation Exempting Revenue-Producing Sports
from Coverage under the Law.

Representative James O'Hara has introduced a bill which would, in
part, amend Title IX as follows:



"The provisions of this title shall not apply
to the expenditure of revenues derived from a
particular sport or team, to the extent such
revenues are devoted to the support and main-
tenance (including student scholarships and
grants-in-aid) of that sport or team."

As you know, the college football coaches believe that this

kind of exemption is essential to the continuation of inter-
collegiate sports programs. They point out that most college
sports programs are funded out of the revenues generated by

one or two sports, usually football and/or basketball. These
revenue-producing sports must, they argue, have a superior right
to available funds, since, without them, a school's entire
athletic program is jeopardized. '

On the other hand, many, including Cap Weinberger, believe that
the level of competition in intercollegiate sports can remain
sufficiently high to attract fans and produce revenue, even if
less is spent on men's programs and more is spent on women's
programs. They argue that exemption of revenue-producing sports
from Title IX will merely perpetuate a discriminatory system
under which colleges and universities spend millions on men's
programs and only a few thousands on sports programs for women.
Finally, some argue that the approach embodied in the O'Hara
bill would be held unconstitutional under the Fourteenth Amend-
ment.

Your support of the O'Hara bill (or some similar bill) would,
I am informed, greatly facilitate its passage.

If your desire is to make certain that the level and quality of

intercollegiate sports programs will not be adversely affected
by Title IX, this would appear to be the more promising approach.

Option 3. Maintain Current Position.

Of course, you always have the option of mainZ%Tning your current
position, which, in this case, may be the most politically desirable.

Attached for further reference are: a copy of the O'Hara bill
(Tab A); and a copy of a memorandum on this subject from Rod Hills
(Tab B).
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NOTES ON TELEPHONE CALL WITH CAP WEINBERGER

Friday, July 18, 1975

(1) Can the regulations currently before the Congress
be amended by executive order?

No, they can't be amended by executive order to the

best of my knowledge. It's perfectly simple to amend

them. You publish new regulations or you publish
amendatory regulations any time you want--a piece of

paper which says "Amendment such-and-such"--but that

piece of paper is also a regulation and has to run

through the whole process, perhaps 30-day comment

period in this cause, because the Congress has demanded it.
You go through the Congress and wait 30 days for them to
review in whole or in part the amendment--exactly the

same process we went through with the Title IX regulations.

At the moment we are in a position where we have gone
down the middle, and while there has been some sniping
on the sides we haven't gone completely overboard.

The athletic groups are saying incorrectly that

equal expenditures are necessary, and they are not.
But you would invite a law suit.

Congress has made alot of noise but aren't going to
do anything and as a result the rules will go into
effect Monday.

(2) Are equal expenditures required?

Absolutely not. They are specifically stated not to be
required. I got that statement in there after great
pain and suffering. Most women's teams don't want
equal expenditures--they just want more than they're
now getting.

(3) What do you suggest to be the basis in the
law Congress passed for applying the regulation to
intercollegiate sports?

This is the legal point we thrashed around for months.
In the original Title IX the application of the

court decisions to the language required that you
cover all education programs run by institutions
receiving federal funds, and there are court decisions
in the civil rights law which say athletic programs



Notes on Phone with Weinberger
Page 2

are indeed programs run by the institution getting
the federal funds. Then last year after the
regulations had first been published, the Congress
passed the Javits Amendment, a substitute for the
Tower Amendment. In the application of the
regulation to intercollegiate athletics, reasonable
provision shall be made for some kind of sports.

The purpose was to assure that athletics were covered.
If they weren't before--and I think they were--they
are covered now.

(4) Have you had a chance to look at Jim O'Hara's bill?

I took the basic position that we would do whatever
Congress told us. My personal feeling was that they
would have a hard time sustaining the constitutionality
where you have revenue-producing sports. If that's
what Congress wants to do, we would pass regulations
that way. But it gets you into accounting problems.

Another thing that may come up is the business of
quotas. The Athletic scholarship simply says you

can give athletic scholarships to men all you want
and if you do you should try to allocate a reasonable
portion to women. That could easily be changed in

an amended regulation.









THE WHITE HOUSE

WASHINGTON

July 18, 1975

MEMORANDUM FOR THE PRESIDENT
FROM: Jim Cannon

SUBJECT: Title IX and Intercollegiate Sports

This memorandum sets forth your options regarding application
of HEW's Title IX Regulation to intercollegiate sports pro-
grams.

Option 1. Amend the Regulation so as to Exempt from Coverage
Intercollegiate Sports.

The Regulation could be amended either to exempt intercollegiate
sports altogether or simply to exempt sports—generated revenues
from allocation in accordance with requirements of the Regulation.
To do this, the Secretary of HEW could either withdraw the
Regulation currently before Congress, amend it and resubmit it,

or allow the Regulation currently before Congress to become
effective and submit a specific amendment thereto.

There are two major problems with this approach:

e It is highly visible, and places the President out in
front on an issue which is very sensitive with women's
groups. The great likelihood is that we would displease
many more people than we would please.

® Counsel generally agree that, as a matter of law, Title IX
covers intercollegiate sports. Therefore, amendment of
the Regulation to exempt intercollegiate sports, or even
revenue-producing sports, would only engender litigation,
the result of which would probably be judicial imposition
and administration of the Regulatlon with respect to
college sports programs.

Option 2. Support Legislation Exempting Revenue-Producing Sports
from Coverage under the Law.

Representative James O'Hara has introduced a bill which would, in
part, amend Title IX as follows:



"The provisions of this title shall not apply
to the expenditure of revenues derived from a
particular sport or team, to the extent such
revenues are devoted to the support and main-
tenance (including student scholarships and
grants-in-aid) of that sport or team.”

As you know, the college football coaches believe that this

kind of exemption is essential to the continuation of inter-
collegiate sports programs. They point out that most college
sports programs are funded out of the revenues generated by

one or two sports, usually football and/or basketball. These
revenue-producing sports must, they argue, have a superior right
to available funds, since, without them, a school's entire
athletic program is jeopardized.

On the other hand, many, including Cap Weinberger, believe that
the level of competition in intercollegiate sports can remain
sufficiently high to attract fans and produce revenue, even if
less is spent on men's programs and more is spent on women's
programs. They argue that exemption of revenue-producing sports
from Title IX will merely perpetuate a discriminatory system
under which colleges and universities spend millions on men's
programs and only a few thousands on sports programs for women.
Finally, some argue that the approach embodied in the O'Hara
bill would be held unconstitutional under the Fourteenth Amend-
ment.

Your support of the O'Hara bill (or some similar bill) would,
I am informed, greatly facilitate its passage.

If your desire is to make certain that the level and quality of

intercollegiate sports programs will not be adversely affected
by Title IX, this would appear to be the more promising approach.

Option 3. Maintain Current Position.

Of course, you always have the option of maingaining your current
position, which, in this case, may be the most politically desirable.

Attached for further reference are: a copy of the O'Hara bill
(Tab A); and a copy of a memorandum on this subject from Rod Hills
(Tab B).















THE WHITE HOUSE

WASHINGTON

July 17, 1975

MEMORANDUM FOR: JAMES CANNON
FROM: RODERICK HILLS ?. H
SUBJECT: Title IX and Intercollegiate Sports.

I did not propose any changes in the regulation. I propose, however,
that we closely monitor the HEW implementation of the regulation as
- it applies particularly to athletic scholarships.

The focus at HEW, at least at the lower levels, is on a supposed need
to equalize financial support being given to women involved in athletic
activity with that given to men. Given that focus, HEW understandably
has established a quota system which would allot scholarships to women
on a ratio of the number of women "interested" in intercollegiate
activities to the number of men so '"interested."

I would change the focus. The issue as I see it is whether the
university in question is making the same effort to provide athletic
activity for women as it is making for men. There is no reasonable
possibility and, indeed, there is no reasonable desirability of creating
an intercollegiate sports activity comparable to NCAA football.
Accordingly, no school should be penalized for failing to do so.
However, a school should be required to encourage intercollegiate
activities for women where feasible. Thus, tennis, swimming and
track, as examples, are areas where a school should make reasonable
efforts to promote women's competition.

The regulations should be interpreted as requiring a school to describe
its entire athletic program for women, to compare it to men, and to
develop an affirmative action program to increase women's activities.
Relevant criteria would be:

1. The caliber of coaches (including the salaries paid).
2. The quality of facilities.

3. The furnishing of uniforms.

4. The availability of athletic scholarships.



2.

If a school has scholarships for a men's tennis team and an active
intercollegiate tennis competition, there obviously should be an
affirmative action program to promote the same type of program
for women. If five scholarships are made available to the men's
tennis team to recruit top ranked talent, then a comparable number
of scholarships should be available to attract top ranked women.
Indeed, an affirmative action program for a given sport might cost
more money to be spent initially on a women's sport than on a men's
sport of the same nature that is well established.

Practically speaking, my suggestion is that an HEW audit team
evaluate the overall sports program for men against the existing
overall sport program for women plus the affirmative action program.
A determination of whether a given school is in compliance or not
would require findings as to what a school is or is not doing for
women that it could reasonably do.

My complaint about the present posture of HEW is with the effort
to provide equality in a number of relatively unimportant details,
such as athletic scholarships, rather than looking to the overall
question of relative equality of opportunity in athletic activity.

More specifically, the issue should not be whether as many women -
as men get athletic scholarships, but whether the athletic oppor-
tunities as a whole are roughly comparable for men and women.



THE WHITE HOUSE

WASHINGTON

July 18, 1975

MEMORANDUM FOR THE PRESIDENT
FROM: Jim Cannon

SUBJECT: Title IX and Intercollegiate Sports

This memorandum sets forth your options regarding application
of HEW's Title IX Regulation to intercollegiate sports pro-
- grams.

Option 1. Amend the Regulation so as to Exempt from Coverage
Intercollegiate Sports.

The Regulation could be amended either to exempt intercollegiate
sports altogether or simply to exempt sports—generated revenues
from allocation in accordance with requirements of the Regulation.
To do this, the Secretary of HEW could either withdraw the
Regulation currently before Congress, amend it and resubmit it,
or allow the Regulation currently before Congress to become
effective and submit a specific amendment thereto.

There are two major problems with this approach:

e It is highly visible, and places the President out in
front on an issue which is very sensitive with women's
- groups. The great likelihood is that we would dlsplease
many more people than we would please.
]
® Counsel generally agree that, as a matter of law, Title IX
covers intercollegiate sports. Therefore, amendment of
the Regulation to exempt intercollegiate sports, or even
revenue-producing sports, would only engender litigation,
the result of which would probably be judicial imposition
and administration of the Regulation with respect to
college sports programs.

Option 2. Support Legislation Exempting Revenue-Producing Sports
from Coverage under the Law.

Representative James O'Hara has introduced a bill which would, in
part, amend Title IX as follows:



"The provisions of this title shall not apply
to the expenditure of revenues derived from a
particular sport or team, to the extent such
revenues are devoted to the support and main-
tenance (including student scholarships and
grants-in-aid) of that sport or team.”

As you know, the college football coaches believe that this

kind of exemption is essential to the continuation of inter-
collegiate sports programs. They point out that most college
sports programs are funded out of the revenues generated by

one or two sports, usually football and/or basketball. These
revenue-producing sports must, they argue, have a superior right
to available funds, since, without them, a school's entire
athletic program is jeopardized.

On the other hand, many, including Cap Weinberger, believe that
the level of competition in intercollegiate sports can remain
sufficiently high to attract fans and produce revenue, even if
less is spent on men's programs and more is spent on women's
programs. They argue that exemption of revenue-producing sports
from Title IX will merely perpetuate a discriminatory system
under which colleges and universities spend millions on men's
programs and only a few thousands on sports programs for women.
Finally, some argue that the approach embodied in the O'Hara
bill would be held unconstitutional under the Fourteenth Amend-
ment. :

Your support of the O'Hara bill (or some similar bill) would,
I am informed, greatly facilitate its passage.

If your desire is to make certain that the level and quality of

intercollegiate sports programs will not be adversely affected
by Title IX, this would appear to be the more promising approach.

Option 3. Maintain Current Position.

Of course, you always have the option of maingaining your current
position, which, in this case, may be the most politically desirable.

Attached for further reference are: a copy of the O'Hara bill
(Tab A); and a copy of a memorandum on this subject from Rod Hills
(Tab B).
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Mr. O'Hara (for himself, Mt Starox, Mr. Morrr, Mr. Hawr, Mr. Quir, Mr.
Exrcexsory, Mr. Esca, Mr. ESHLEMAY, Mr. Bucraxax, Mrs. SMHH of
Nebraska, ‘md Mr. BIA.(.GI) introduced the following bill; which was
referred to the Committee on Education and Labor

A BILL

" To amend title IX of the Education Amendments of 1972, and

for other purposes.

1 Be it enacted by the Senate and House of Ref)resenta—

b

“tives of the United Siates of America in Congress assembled,

That title IX of the Education Amendments of 1972 1s

2

4 amended by adding at the end thercof new sections as fol- -

5 lows:
G “ATHLETICS
7 “Spe. 908. The provisions of this title shall not apply to

8 the expenditure of revenues derived from a partienlar sport
9 or team, to the extent such reventes are devoted to the sup-

I



2
port and maintenance (including stadent scholarships and
grants-in-aid) of that sport or team.

“PIYSICAT, EDUCATION

“Sre. 909+ Nothing in this title shall be construed to

prohibit separation of students by sex in physical education

classes conducted-byv a recipient institution if equal facilities,

instruction, equipment, and (taking into account student in-

terest) equal opportunity for instruction and participation

are provided for students of each sex.”.

7

o






THE WHITE HOUSE

WASHINGTON

July 17, 1975

MEMORANDUM FOR: JAMES CANNON
FROM: RODERICK HILLS ?. H .
SUBJECT: Title IX and Intercollegiate Sports

I did not propose any changes in the regulation. 1 propose, however,
that we closely monitor the HEW implementation of the regulation as
it applies particularly to athletic scholarships.

The focus at HEW, at least at the lower levels, isona supposed need
to equalize financial support being given to women involved in athletic
activity with that given to men. Given that focus, HEW understandably
has established a quota system which would allot scholarships to women
on a ratio of the number of women ''interested'' in intercollegiate
activities to the number of men so 'interested.'

I would change the focus. The issue asI see it is whether the
university in question is making the same effort to provide athletic

" activity for women as it is making for men. There is no reasonable

possibility and, indeed, there is no reasonable desirability of creating
an intercollegiate sports activity comparable to NCAA football.
Accordingly, no school should be penalized for failing to do so.
However, a school should be required to encourage intercollegiate
activities for women where feasible. Thus, tennis, swimming and
track, as examples, are areas where a school should make reasonable
efforts to promote women's competition.

The regulations should be interpreted as requiring a school to describe
its entire athletic program for women, to compare it to men, and to
develop an affirmative action program to increase women's activities.
Relevant criteria would be:

The caliber of coaches (including the salaries paid).
The quality of facilities.

The furnishing of uniforms.

The availability of athletic scholarships.

AW
e



2

1f a school has scholarships for a men's tennis team and an active
intercollegiate tennis competition, there obviously should be an
affirmative action program to promote the same type of program
for women. If five scholarships are made available to the men's
tennis team to recruit top ranked talent, then a comparable number
of scholarships should be available to attract top ranked women.
Indeed, an affirmative action program for a given sport might cost
more money to be spent initially on a women's sport than on a men's
sport of the same nature that is well established.

Practically speaking, my suggestion is that an HEW audit team
evaluate the overall sports program for men against the existing
overall sport program for women plus the affirmative action program.
A determination of whether a given school is in compliance or not
would require findings as to what a school is or is not doing for
women that it could reasonably do.

My complaint about the present posture of HEW is with the effort
to provide equality in a number of relatively unimportant details,
such as athletic scholarships, rather than looking to the overall
question of relative equality of opportunity in athletic activity.

More specifically, the issue should not be whether as many women
as men get athletic scholarships, but whether the athletic oppor-
tunities as a whole are roughly comparable for men and women.



THE WHITE HOUSE

WASHINGTON

July 18, 1975

MEMORANDUM FOR THE

X

SUBJECT: President's Comments on Title IX

FROM: JIM C

He wants a letter to go up on MOnday with these elements:

1. After looking at the debate on Title IX and
the law, it is clear that it was the intent
of Congress under any reason of interpretation
to include athletics.

2. He thinks there are some unique situations,
especially in the sports of college football,
which requires special considerations in the
application of Title IX. He could endorse some
concept that relieves that situation (avoid
mention of Tower or O'Hara). He believes that
Congress should hold hearings promptly and con-
sider the athletic situation in colleges, in-
cluding getting the solid information out on the
table about what colleges are now spending on
men sports and women sports.

3. In the meantime, the Administration will do what
it can under the law to establish guidelines to
preserve the broadest possible intercollegiate
athletic programs.

At some point in the letter, possibly the beginning, the
President would want to remind the addressees about long
and extensive process of hearings that was involved in the
drafting and publication of the regulations.

The letter should go to the chairmen of the appropriate
House and Senate committees, with copies to the ranking
minority members.



NOTE: John Rhinelander from HEW said the guidelines could
be available in three weeks.

NOTE: The press plan should be to send a letter up on
Monday, make it public on Tuesday, and have Cap brief the
press and answer questions.

cc: Jim Cavanaugh
Dick Parsons




















