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MEMORANDUM FOR: 

SUBJECT: 

c~-oa,lc;7_!] 

Jc /-v- c ,_-\ ~" 
li.*~rL /X. 

The Honorable Caspar W. Weinberger 
Secretary of Health, Education, and Welfare 

Sex Discrimination in the Area of Pension 
Benefits 

On May 27, 1975, the President approved the Department of Health, 
Education, and Wel£are 1 s proposed Regulation for implementing Title IX 
of the Education Amendments of 1972, prohibiting discrimination on the 
basis of sex in education programs or activities receiving Federal 
financial assistance. 

Among other things, this Regulation would prohibit covered employers 
from participating in pension plans which do not either require equal 
contributions on behalf of all ·employees or pay out equal periodic pension 
benefits to all retirees. As you know, this interpretation, which is identical 
to the interpretation adopted by the Department of Labor 1 s Office of Federal 
Contract Compliance for enforcement of Executive Order 11246, is 
inconsistent with the interpretation adopted by the Equal Employment 
Opportunity Council for enforcement of Title VII of the Civil Rights Act 
of 1964. 

Because of the potentially wide impact on employers arising out of the 
present inconsistency in Federal regulations, the President has requested 
that you work with Secretary Dunlop and EEOC Chairman Perryto promptly 
develop a single approach to this issue. The President has also asked the 
Equal Employment Opportunity Coordinating Council, which is already 
looking into the question, to coordinate this effort and to make recommenda
tions to him by October 15, 1975. 

Dick Parsons, of my staff, has been asked to follow the matter for the 
President, and, if you have any questions, do not hesitate to contact him 
on 456-2562. 

cc: The Attorney General 
The Deputy Attorney General 

Digitized from Box 33 of the James M. Cannon Files at the Gerald R. Ford Presidential Library
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t>nanza Settles S IJ~ Easier Hiring· Rul-es for ColleB·es That Gei[Filed by McDoytdd's A 
Federal Contra({d-AreRuledOut by U.S.jByAccepti~d Rules b 

BJJ a WALL STREET'JouRr<AL Staff Reporter- Most colleges and universities are sub-WASHINGTON-The Labor Department ject to the nondiscrimination regulations be- . . . . . has decided ag::tinst issuing special rules to cause they receive large sums under federal sald rt se d a $4 mllllon lawsmt brought . govern the hiring practices of colleges and research and supply contracts. But instead against by :l\IcDonald's Corp: by agreeing Is au universities that are federal contractors. of setting up speci.al rules for schools, the to serve certain guidelines in future ad- con The decision will prove dis;a.ppoinUng to a Labor Departrr:ent and the Department of v tising that might mention McDonald's. S22 
number of college administrators who had ~ealth, Educat10.n and Welfare have agree Bonanza said it entered a. conserrt decree of argued in hearings last summer and fall 0 ~e.ek ways to mcrease t~e number of . · in federal district court agreeing to the .sut that existing rules for federal contractors ~o~tles da~d women qualified for acade lC guidelines, but that there weren't any mane- pur are unduly harsh and inappropriate when ~ots anl ~ encour;a.ge colleges to P ary payments made by either party. Ex( r d t ll S ff i.al · · t th t m erna "TI h · app 1:_,

1 
° co ~~eds.hio.me 0 allc s dmts:s ta ,c mts of job discrimination. McDonald's complaint sought. $2 million a: t feder...u Y r equne rmg go 5 an lme a- · . ual damages and S2 million in punitive plrt bles overloo~ s~ch factors as low turn a JOint announcement, Labor Seer:- dam es for alleged trademark infringe-~nd the subJective elements of facu tary John DtJ?lop and HEW Secretary Dav1d men and unfair competition in advertising Icon mg. ~Iat~ews ~a1? the tw~ d~~artments Wlll ste ming from Bonanza's ad campaigru~ the But the move will cheer warne revle~ exlstmg re~latJons t? se_e~ to ex- at used McDonald's comparisons. sha nority groups who feared spe ial rules pand JOb opportumtles for mmont1es Both companies are restaurant concerns. ·, would soften the government's c mitment women. 

I be to eliminate discriminatory hirin by ted- They said they wo 
era! ccntractors. And it may ivoid s · e agencies" ways to in· <Ul election-year furor over government job- crease the number of minorit!es·and women discrimination policies. qual!!ied for academic posts. Many adminis------------- ------- trators assert such persons currently aren't 

available. 
One official familiar with the agreement 

called this provision "the most important 

Texas Oil, Gas Leases 
vVill Be Sold on Feb. 3 
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Burlington Northern 
Sees Rise in' 76 Profit, 

Cor 
Co., 

Bu a WALL STREET JouRNAL Staff Reporter I ( 
AUSTIN-The Texas School Lar.d Board Tru part of the document." He s~ggested tha~, said it will hold a sale of oil al'ld gas leasesland tor example, HEW ma! examme w~ether lS Feb. 3, with tracts awarded to bidders offer- Re~; -. R . D • • d dlresearch funds are be~? spent t 0 mcrease ino- the hicrhest bonuses. 'the "V esume lVl en the number of minonties and women in o . "' 

graduate schools. The board is the lessor of land owned by The two agencies called for collecres to the state. Proceeds from its sales are used Ce STREET JocR:s-AL Sta!J Reporter d 1 . t 1 . • d 0 f to finance Texas's educational system. .! 
G. t' d 1 e eve op m erna gnevance proce ures or . - !Ven c~~-~~~e tm'frov • resolving discrimination complaints. Such Most of the acreage is in the Gulf of 1\fex- Ele• 'my~ t~g c~ ro hov~~ programs might involve a single college or ico. Terms include a minir.l.Um $25-an-acre due . or 1 e~76 ~ s. 

0~ a larger group, such as an entire state bonus; a one-fifth royalty, by which the sate r_e,_ tn 1•d UIS • higher education system. They said the pro- state gets 20% of any oil or gas production, is a •a won compare d " . ht . 1 'th b' d' d f' . 1 t t d " 
• 3 -o t $4 _ ce urea m1g mvo ve e1 er m mg or a · and a 1ve-year pnmary- ease erm o e- , ~ .o d 

0 
'th ext vlsory arbitration," and the government velop production. If production isn't deve!- 11,5 '• _:n f ~97,2e would consider arbitrators' findings in con- oped within five years, the lease reverts to feet ., o. ' · ducting its own investigations. the state. sate · 'r, that an -
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AFFIRt'1ATIVE ACTIO~~ -IN Ei1PLOY!·1ENT~ AT -- - --- -
INSTITUTIONS OF ~iGgER EDUCATION 

Pursuant to Section 202 of Executive Order 11246 

(30 FR 12319}, as amended by Executive Order 11375 
. 

(32 FR 14303}, institutions of higher _educati9n per-

forming as prime contractors or subcontractors under 

federal nonconstruction contracts are prohibited from 

discriminating against any e~?loyee_or appl~cant for 

emplo~ent because of race, color, religion, sex or 

national origin and are required to take affirmative 

~~ action to ensure that applicants are employed, and that 
' 
emplcyee~ are treated during e8ployment, without regard 

~-' -.to the aforementioned factors. 

The Executive Order's affirmative 
. . <.Fe 

actlon requlre- ~ 

ment is intended to ensure pro~pt achievement of full 

and equal employment opportw1ity through the establish-

ment of specific procedures. In order to implement this 

objective in nonconstruction e~ployment, including employ-

ment by institutions of higher education, such as colleges 

and universities, the Depart8ent of Labor ha~ promulgated 

various regulations set forth in 41 CFR Part 60-1 et seq. 

The principal - regulation in t:h.:·s area is- ·kncn..in as '•:Revise-d 

Order No. 4", 41 CFR Part 6C-2, which requires prime con-

tractors and subcontractors ~ith 50 or rnor~ employees 

and a confract of $50,000 or ~~re to develop a written 

• 
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affirmative action program for each of ~heir establish-

ments. The De partmen t of Health , Education, and W~lfare 

acts as compliance agency for higher educat ion contrac-

tors subject to the requirements of Revised Order No. 4. 

In August, 1975, the Department of Labor developed 

and approved a format for the development of affirma tive 

action programs by institutions of highe r educat ion 

(40 FR 37064) which the Department of Health, Education, 

and Welfare uses in securing compliance with such require-

ments. 

''· Equal employment opportun~ty ·matters at instit.utions 
,. 

of higher education are subj~cts of strong concerns and .. 
'· . 

views by the Government, the institutj..ons, _their employees 
,.., __ 

and po1
1
ential employees, and various ot\.1.e r persons, organ

'~! 
izatioAs &nd agencies. In order to recei~e such viE0s 

.. 
\ 

and coricerns as they might affect the Governnent's imple-
-- .:.. .... -. __ -- __ -- - --

mentat{on of Executive Order 11246, as amended, the Depart
. \ 

rnent of Labor requested information and held pu~lic fact- ' 

findini hearings ending on Octobe r 10, 1975, with the 

record held opEm until Novembe r 15, 197 5 I for the s 'ub-

mission of written statements (40 FR 30166, 37129) . . 

Having fully---~~~~id.~~~d- th~ -admi;i~t-r-ati-ve 1=-ecord of -- · -- ·- --, 

these proceedings, we have decided on the following 

actions: 

·-

' 
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---- -- --- -------- ·--Th~- Depa~t~~~t o .f Labor and the -Department - of 

1. 

Health, Education, and Welfare will undertake a joint 

review of existing regulations incluaing procedures for 

compliance reviews, preaward cleara nces and reviews, and 

the development and implementation of affirmative action • 

programs. This review is intended t o ensure the further 

development of policies and proced~res by both the insti-

tutions themselves and the Departme~ts which will result !t 
! 

in the 1~xpansion
 of employment opportunities for minori-

i 
I 
I·· 

ties and women. ··-

i 
! I 

! 
1 

i 
to any 

S~ecific attention will :be given during this review 

revisions of existing~egulations which are neces-

!.- -- -

' I . I 
l 
r 

sary to acconplisr. this objective in ~he context of the 

unique problems facing institqtions of high2r edu~atior. ' 

I 

I 
I 

as describeci in t~c hearings r~fcrenc~d above. 

\ 

I 
I 

2. The Department of Labo~ a~d the Department of _. f r i 
.. I .. ! 

Health, Education and Welfare will explore with other 
I 

! 

public and private agencies various approaches fo~ in-
I 
I 
I 

creasing the supply of minorities and ~ ~omen qualified for 

' 

academic employment. These approaches would seek to 

encourage minorities and women to achieve graduate and 

. - · -- - - -- - . 

professional educa ti;~ - ~e·~~s~a~y . -for- academic- employment~·--
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3. All institutions of higher education now hold-

ing federal contracts or subcontracts, because ~f con-

current receipt of federal grants, are also subject to 

the requirements of T.:i-tle IX of the Education Amendr:<ents 
... 

of 1972. Regulations issued by the Department of Health, 

Education, and Welfare under that Title currently require 

the development and implementation of internal grievance 

procedures for resolving discrimination complaints. Insti-

tutions of higher education will be encouraged to develop 

and implement internal grievance procedures for resolv-

:...."': . 
-~ng discrimination complaints by employees under the Execu-

tive 6~der Program as wel~. These procedures can serve 

as a salutary and expeditious means for resolving many 

equal employment issues. Int9~n?.J srievance procedures 

might be established separately for each higher education 

establishment or might be developed for the joint use of 

a group of such establishments, such as an entire state J 

... 

higher education system. Such procedures might involve 

either binding or advisory arbitration. The findings of 

arbitrators in these proceedings y;ill be considered by 

the_ ~qvernment in the conduct of its own complaint investi-

gations, compliance reviews, and enforcement measures 

under Executive Order 11246. 

4. In order to facilitate the develop;ncnt of acceptable 

affirmative action programs by institutions of hig~cr edu-

cation, including the analysis of minority anc': fc :-:-.a le 
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utilization in faculty employment, the Departments of 

Labor and Health, Education, and Welfare will work with 

public and private agencies to develop i mp r oved data on 

minority and female availablility for academic and other 

professional .employment, and to make · such i mproved data 

readily accessible to these institutions. 

5. In order to provide the Government with contin-

uing advice and recommendations on equal e mployment matters 

in higher education, the Departments of Labor and Health, 

Education, and h'elfare will initiate procedures under the 

:t_"-~Federal Advisory Committee Act to establish an interagency 

advi$ury con@ittee. Membership would include persons from 
-~· .... 

. ·~ 

academ{c and related areas, and would encompass faculty, 

administration, minorities and women. 

We believe that the measures cutline~ above will help 

to expand significantly the employment opportunities of 

minorities and women in the area of higher education and 

will further the Government 1 s nondiscrimination and affirma-

tive action mandate under Executive Order 11246 as amended. 

~~(! 1~ 
·~· ' -·~r ---

Welfare 

.--:.-

.. 

~:--

-.. ~ 
~ 



THE WHITE HOUSE 

WASHINGTON 

2-/16/76 
TO: .TIM CANNON 

FROM: .TIM CONNOR 

.Tim, Dick Cheney says 
to "forget about this"- -the 
President won't make any 
reference to it in the meeting. 

encl. 

memo frornCannon on National 
Association of Secondary School 
Principals Title IX Issue 
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MEMORANDUM FOR THE 

FROM:: JIM 

THE WHITE HOUSE 

WASHINGTON 

February 16, 1976 

PRESIDENT 

CANN~ 

DECISION 

SUBJECT: National Association of Secondary School 
Principals--Title IX Issue 

This is to present you with an option for announcing 
an Administration decision in your remarks to the 
principals. 

BACKGROUND 

Some low-level HEW officials have ruled that schools 
could not participate in the American Legion Boys' 
State and Girls' State programs because participation 
would violate Title IX anti-sex discrimination 
requirements. The issue has received press attention. 

In a decision approved by Secretary Mathews and to be 
announced tomorrow, HEW will say it has decided to 
consider participation in the American Legion programs 
to be permissilbe under the Bayh Amendment exemption 
for the membership policies of youth service organizations. 
Granting academic credit (which few schools do) would not 
be permitted. A number of womens' groups will be highly 
critical of HEW's decision. 

Secretary Mathews has tried to treat this issue as 
low key as possible. His staff who have worked on the 
issue do not believe you should announce the decision 
and become the lightning rod for the criticism of the 
womens' groups. 

RECOMMENDATION 

I recommend you not make any reference to this issue, 
as it will detract from the general high level tone of 
your remarks. 

c.: 

i 
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DECISION 

Option 1: Insert reference to the decision in ---------
your speech. Language approved by 
Bob Orben is at Tab A. 

Option 2: Have HEW handle the decision announcement, 
--------- but White House staff will alert the 

American Legion and officials of the 
National Association of Secondary 
School Principals. 

\· 

~· 
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PROPOSED INSERT AFTER FIRST FULL PARAGRAPH ON PAGE 6 

Speaking of red tape, I note from the newspapers that you have 

expressed concern about a possible HEW interpretation of Title 

IX rules that would bar your cooperating with the American 

Legion Boys' State and Girls' State programs. I think you will 

be pleased to know that HEW has decided that it is perfectly 

permissible for schools to select students to participate in 

these programs and that decision will be made formal tomorrow. 
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MEMORANDUM FOR: 

FROM~ 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

February 16, 1976 

THE PRESIDENT 

JIM CANNO~ 

DECISION 

Your Appe~~nce Before the National 
Association of Secondary School 
Principals -~ Tit~e IX Issue 

This is to alert you to an issue which has been of concern 
to the principals during this meeting and which has received 
press attention. 

ISSUE: 

At least one HEW Regional Office has advised principals they 
could no longer have anything to do with the annual 
American Legion Boys' State and Girls' State programs 
because they are sexually discriminatory and school partic
ipation would be in violation of Title IX requirements. 

BACKGROUND~ 

Schools participate in the Boys' State and Girls' State 
programs by posting information notices and selecting 
student representatives. A few schools apparently give 
some academic credit to those students who participate. 
The programs give students the chance to experience first 
hand the workings of government. 

The principals have protested any interpretation of Title 
IX which would preclude participation in the American Legion 
programs. Women's groups, on the other hand, have resisted 
any weakening of Title IX regulations and have taken the 
position that the American Legion programs are unacceptable. 

The Bayh amendment exempted the membership policies of the 
Boy Scouts and Girl Scouts and other youth service organi
zations from Title IX requirements. In a decision to be 
announced Tuesday by HEW, in the form of a response from the 
Acting Director of the Office of Civil Rights to Senator 
Thurmond, HEW will say it has decided to consider partici-

·, / 
,t 

,.,.. ... 
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Page 2 

pation in the American Legion programs to be within the 
exemption carved out by the Bayh amendment and thus per
missible. Granting of academic credit, however, will not 
be considered to be a "membership policy" and will be 
considered a Title IX violation. 

At least some of the women's groups will disagree with 
the HEW decision. 

RECOMMENDATION: 

Although the principals should be pleased with the position 
HEW will announce, on balance I recommend you not take the 
initiative and raise the issue in your remarks. There is 
a split among the women's groups, but at least some (and 
probably the more vocal ones) would attack the decision and 
you for announcing it. I really think this announcement 
would detract from the overall high-level tone of your 
remarks. 

;;· 
..... # 
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\'\ L:J . DEP/\RTME:'-JT OF H Cr\L TH. CDUCATIO' •. r\ ',:J ':.':LFARE 
~~~_:..__::__ ~-

~--:.. ..:.....:......-

Dr. George C. Ro~he, III 
President 
Hillsdale College 
Hillsdale, Michigan 49242 

Dear Dr. Roche: · 

o:=FiC.E OF THE ~C.:CRCTARY 

\'.' ASHI~. GTON . 0 C. 20201 

·' I ~~ ~ ! i :'lt"dl l 7 1976 

Secretary Mathews has asked me to thank you for your letter enclosing the 
Resolution of the Board of Trustees of Hillsdale College concerning the 
applicability to Hillsdale College of Title IX of the Education Amendments 
of 1972, and the regulations of the Department of Health, Education, and 
Welfare implementing Title IX. I welcome Hillsdale's support for 
the proposition 11 

••• of equal opportunity without discrimination 
by reason of race, religion, or sex, ... 11 as expressed in the 
Resolution of the Board of Trustees reflecting your commitment to 
continue operation on a nondiscriminatory basis. 

In your letter and the accompanying resolution, the question is 
raised whether the Title IX regulation is consistent with the statute 
in applying its provisions to colleges whose only connection with the 
Federal Government is that students attending the institution receive 
Federal assistance. I have asked members of my staff to analyze the 
options, if any, available to the Department under the law. At the 
same time, there is no question but that the regulation as it stands 
does cover colleges such as Hillsdale. · 

In any event, the Department's information suggests that Hillsdale 
participates directly in a number of programs -- for example, College 
Work Study, Supplemental Educational Opportunity Grants, National 
Direct Student· Loans -- and accordingly is coverid by the 
provisions of Title IX regardless of the answer to the question 
you have raised. This iituation corresponds with the Department's 
understanding that since 1964 Hillsdale, in filing assurances and 
reports with this Department, has acknowledged that it is subject 
to the requirements of Title VI of the Ci~il Rights Act of 1964, a 
statute whose coverage is identical with that of Title IX • 

..... 

i,' ·:.t . . ) 
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PJ9e 2 - Dr. George C. Koche , III 

I personally am pleased to hear of your support for the objectives of the law and would be pleased to discuss further with you any of the points i n this letter, as you may wish . In particula r , the Department will be glad to review any aspects of the regulation that may unduly impinge upon the College' s independent status. It is our intention to mi nimize the burden imposed on the operation of academi c programs consistent with the fulfillment of our obligations under the civil rights laws. 

Si·ncerely yours, 

~~r~O 
Acting Director 
Office for Civil Rights 
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HILLSDALE COLLEGE r' ·"r nr HILLSDALE , UICHIOAN •g242 

GEORGE C. ROCHE Ill 
"lltt•o••' 

Mr. David Matthews 
Secretary 
Department of Health. Education and Welfare 
330 Independence Avenue, SW Washington, D. C. 20201 

Dear Secretary Matthews: 

November 3, 1975 

The enclosed materials are largely self-explanatory. 
Hillsdale College is deeply distressed to find itself suddenly re-classified as a recipient of federal funds when it has never accepted any such federal funds in its entire 131-year history. 
I hope that the resultant injustice is no more than a result of a bureaucratic oversight. If so, Hillsdale College and all the other independent colleges in the United States will look forward to a speedy correction of the present situation. 
Should you wish any other additional information or comment on this, I would be delighted to confer further with you. 

All my best, 

cs 
~--\ R,~ 

Enclosures 

751105 0036 
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WHEREAS the Board of Trustees of Hillsdale College has been made aware of new restrictive regulations imposed by the Department of Health, Education and Welfare promulgated under the guise of implementing Title IX of the Education Amendments of 1972; and 

WHEREAS Hilisdale College has maintained its freedom and independence of federal control by consistent refusal of federal aid to education, federal grants and any and all forms of subsidy by the Federal government; and 
WHEREAS, by the regulations aforementioned, the Federal government now seeks to impose its control over such freedom and independence through the subterfuge that a few of the students of J Iillsdale College receive federal aid through the medium of such programs as Veterans Benefits and the National Direct Student Loan Fund; and 

WHEREAS it is the conviction of the Board of Trustees of Hillsdale College that such r!'gulations are excessive of the authority granted by Congress and violative of the inalienable rights of freedom and choice of this institution and are therefore immoral and illegal; and 

WHEREAS Hillsdale College has traditionally far exceeded the social benefit purported to be achieved in such regulations by natural and voluntary non-discrimination: Now therefore be it 

RESOLVED, That Hillsdale College will hold to its traditional philosophy of equal opportunity without discrimination by reason of race, religion or SI'>X, but such non-discrimination will be voluntary, thus preserving equality with dignity and encouraging friendship based on recognition of equal worth and mutual respect; and be it 
RESOLVED further, That Hillsdale College will, to the extent of its meager resources &nd with the help of God, resist by allll'gal means this and all other encroachments on its freedom and independence. 

THE BOARD OF TRUSTEES OF 
HILLSDALE COLLEGE 

/)~£At.~ 
Chairman 

Adopted October 10, 1975 
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GEORGE C ROCHE Ill 
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Dear Friend of Hillsdale: 
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HILLSDALE COLLEGE 
HILLS04LE, "'ICHIO•" 49242 

$17 437 -7 341 

October, 1 G75 

Hillsd ale has long prided itself on its ind e pendence from political funding . That independ ence has permitted the maintenance of h igh standard s because we have avoided the pressures which politicized education produces . We have be en able to offer quality education to generations of students, without regard to race, sex or religion. 

Our independence has been based upon the non-acceptance of federal funds for any purpose whatso ever. There have b een students on campus who are individual recipients of federal loans, grants, veterans benefits and similar programs , but such fund s have never been acce pt et.l by the school as an institution. Now the federa l bureaucracy has changed the rules . Beginning in October, 1 975 , Hills dale College and all other independent colleges and universities are to be regarded as 11 recipi ent institutions" if they have a ny students on campus who receive individual funding through government programs. The American Association of Presid ent s of Independent Colleges and Universities has r ecognized th e threat and is marsh alling a campaign of determined res istan ce . 
Acceptanc e of such status as a "recipient institution" opens the door to federal control of Hillsdale College. The entire weight of fed era l guide lines, cove ring faculty, students, curriculum, dormitories and every aspect of our existence, would pot entia lly dominate our campus if we once accept the prem ise that aid to an individual student makes Hillsdale College a recipient of federal funds. 
The issue at stake is not equal treatment for minority groups or women. Hillsdale College had already pionee red in non- d iscriminatory treatment for over a century before the first federal legi s lation on the subject. Our record of non-discrimination speaks for itself. We have consist ently displayed a willingness to measure our faculty and students by the only yardstick with any real meaning: individual performance. · 
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Now through a bureaucratic ploy, Ilillsclal"e' s independence is presumably 

to give way to the social engineers in Washington. Rather than allow such 

a federal takeover of our campus, we are prepared to refuse compliance 

with the gO\•ernment edicts now proposed. None of us at Hillsdale under

estimates the power of the federal government to harass and possibly destroy 

those who do not comply, but we feel the fight must be made if independent 

education is to .endure in America. 
· At the October 10, 1975, meeting of the Board of Trustees, the decision was 

unanimously and vigorously made to resist federal control with every means 

at our disposal. It is with great pride that I enclose a copy of the Trustee 

Resolution. 

The T_rustees fully appreciated how high the stakes· are likely to be. If the 

bureaucracy now withdraws the scholarships and veterans benefits of those 

students attending Hillsdale College, the federal government will be 
discriminating against those students and will in effect be denying them an 

education at the accredited college of their choice. The college itself will 

also be penalized. In an age when independent higher education already faces 

inflation, governmentally subsidized competition, and a continuing reduction 

of private revenue thro"ugh more and more stringent tax policy, the difficulties 

of meeting the budget and surviving have grown larger each year. Now we 

are faced v:ith the additional burden of aiding those students against whom the 

government proposes to discriminate. 
The additional financial burdens are enormous, but Hillsdale College feels 

the fight must be made. In addition to the large operating deficits which 

the school must face, the October 10 meeting of the Trustees also discussed 

an endowment campaign of $25,000,000 for scholarships and faculty salaries 

to perpetuate our independence - whatever new tax policies or bureaucratic 

whims .may lie ahead. 

We need help now as never before. The question involved is nothing less 

than whether or not the private sector can survive in our present society. 

At Hillsdale, we believe the answer is a resounding affirmative. With your 

help. we will prove that the job can be done. 

All my best. 

cs _A~ .. \ ~4 
Enclosure 
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DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE 

Dr. Dallin H. Oaks 
President 

OFFICE OF THE SECRETAR Y 

WASHINGTON, D .C . 20201 

MAR 1 7-1976 

Brigham Young Qniversity 
Provo, Utah 84601 

Dear Dr. Oaks: 

Secretary Mathews has asked that I respond to the letter in 

which you notified the Department that Brigham Young 
University and Brigham Young University-Hawaii Campus 

consider themselves exempt from certain provisions of the 

regula.tions published under Title IX of the Education 

Amendments of 1972. Your letter states that these provisions 

conflict with the teach ings of the Church of Jesus Christ 

of Latter-Day Saints, which sponsors those institutions. I 

apologize for the delay in responding. 

As you know, Section 86.12 of the regulation specifically 

exempts an institution from complying with any provision of 

the regulat ion whi ch is in conflict with the religious tenets 

of the Church sponsoring the institution. We conceive of 

our responsibilities under this s ection as principally assur

ing that the institutions claiming exemptions have a fu ll 

understanding of the provisions from which they believe 

themselves exempt. 

It is not clear from your letter what aspects of the regulatory 

sections you identify conflict with the university's Code 

of Honor as the code reflects the religious tenets o f the 

Church of Jesus Christ of Latter-Day Saints. As we interpret 

those sections, they do not preclude institutions from 

imposing standards of morality (so long as those standards 

apply equally to members of both sexes) . It may be, therefore, 

that no conflict between the regulations and your code exists. 

It would be helpful for our discussion if you would identify 

more specifically the provisions of the sections you have 

cited which you feel conflict with particular practic~s of 

Brigham Young University which , in turn, are derived from the 

religious tenets of the Church of Jesus Christ of Latter-Day 

Saints. 

The Departmei?t has no intention of reviewing the nature of 

the religious tenets asserted by a university to be in 

conflict with the Title IX regulations , as a general matter. · 



/ 

Page 2 - letter to Dr. Oaks 

We do not understand your letter ~o assert that any tenets 

conflict with the provisions of those regulations governing 

equal opportunity in athletics programs. 

Beyond the claim for an exemption based on a conflict with 

religious beliefs, your letter raised a number of additional 

questions about Title IX and the Department•s regulations. 

Members of my staff'will be in touch with the University 

over the next several weeks to resolve those issues. I look 

forward to those discussions. 

Cordially, 

~l~-,9 
Martin H. Gerry ~ 
Acting Director 
Office for Civil Rights · 

/ 
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Dallin H. Oaks 
President 

-· 

1875 ·Brigham Young University Centennial·1975 
' 

October 31, 1975 

Hen. David l'latthews 
Secretary of Health, 
Education and Welfare 

· 330 Independence Avenue, S.W. 
Washington, D.C. 20201 

Re: Notification that Brigham Young University is exempt from certain Title IX Regulations 
Dear Mr. Secretary: 

This letter will serve as official notification that Brigham Young University and Brigham Young University~-Hawaii Campus consider themselves . exempt from portions of · the provisions of Sections 86.2l(c), 86.40(b), 86.57(b) and 86.3l(b)(5) of the regulations publ~~hed under Title IX of the Education Amendments of 1972 because such sections conflict with the reli~ious t~achings of the Church of Jesus Christ of Latter-Day Saints, which sponsors these institutions. · 

For example, all students and empl6yees at B.Y.U. and B.Y.U.~-H.C., male and female, agree to abide by the moral teachings ~f the Church as embodied in the Universi.ty' s enclosed· "Code of Honor." We object to portions · of these regulations because they would prev~rit ~s from advocating and practicing this religious standard of morality 1 including sexual morality, · among the employees and student~ of the University. Portions of these regulations would bar our taki~g notice of or acting upon flagrant violations of this moral code. We intend to continue to practice our moral code, which applies c:; the same basis to men and women. 

0-:V.S ASB, Drioham Younc Unlvor::lty, P1ovo, U::1h 61602 (301) 37~·1211, Ex:Qn::ion 2521 . ,. . 
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Han. David Matthews 
Secretary of Health, 
Education and Welfare 
October 31, 1975 
Page 2 

So far as we know, the sections of the Title 
IX regulations referred to above are the only ones 
which conflict with the Church's ' religious teachings. 
However, if other regulations are later interpreted 
in such a way as to bring them into conflict with our 
religious beliefs, we will notify you of our obj~c
tions to such sec~ions. 

We assur~ you that Brigham Young University 
does not claim the right to discriminate against 
members of either sex. None of our policies or 
activities has the purpose or effect of promoting 
greater opportunity for ~embers of one sex than 
the other or implying in any way that either sex 
is inferior to the other . . 

Enclosed is a copy of a notice entitled 
N6tification of Brigham Young University P6licy of 
Nondiscrimination on the Basis of Sex, .which He 
have published in local newspapers as required by 

· section 86.9 of the regulations. You 't.; i ll note 
from this publication that Brigham Youn g University 
considers most, if not all, of the . Title IX 
regulations to be unlawful as applied to i~s 
programs, most of which receive no direct federal 
funding. Nevertheless, this notice proclaims our 
determination to maintain policies which are · 
consistent with the regulations, except for the 
instances noted in the publication. 

We do n6t concede that the Depart~ent of 
Healthi Education and Welfare has the power to 
review our claim of exemption on . the ground of 
religion. Our rights to the free exercise of 
religion are granted and fully protected by the 
United States Constitution, which prohibits any 
government inquiry into the truth of our religious 
principles or the sincerity of our belief in them. 
Title IX also exempts religious institutions. 

' · 
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Hon. David Matthews 
·Secretary of Health, 
Education and Welfare 
October 31, 1975 
Page 3 

We do not wish to be s·een as defying the 
authority given to the Department of Health, 
Education and \velfare under Title IX or other 
civil rights statutes. We fully support the goal 

·of equal opportunity for all persons. I am 
certain that as you review the enclosed notice you 
will see that Brigham Young University does not 
discriminate unlawfully against members of either 
sex and that a reasonable interpretation of Title 
IX and the regulations 'tvould find us in compliance. 

I would be happy to correspond further with 
you and to confer with members of your Department 
concerning the information contained in this 
letter. 

Sincerely, 

.Dallin H. Oaks 

DHO: lj 
Enclosures (2) 

cc: Peter E. Holmes, Director 
Office of Civil Rights 

Rulon Garfield, Regional Director 
Department of Health, Education. 
and· Welfare, Denver, CO 

Joe Maldonado, Regional Director 
Department of Health, Education 
and \.Je1fare, San Franc is co, CA 
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NOTIFICATION OF BIUGIIArd YOUNG UNIVERSITY POLICY 
OF NON-DISCRil\UNATION ON THE BASIS OF SEX 

Brigb:un Young Unh·rrsity is committed to 
eq•1al opportunity for men and women in education 
and employment. Its Board of Trustees has adopted 
a policy forbidding sex discriwination. 

Tl:c l:ni1·er:;ity is alrcacly in comjlliance with 
nm-:y of the ri'g-nbtions issued under Title IX of the 
Ednca:ion Amenclments Act of 197~ by the United 
States Dejlartmem of Hc:1lth, Education and Wel
fare. Any past policy or practice of the University 
which m:1y h:1n implied qiscrimination on the basis 
of ~(·X h~s be~n corrected: 

\\"hik ;,ffirmi~.g thl• gual c•f cqn:1l opportunity, 
Drig-h.1m y,,ur._r: l:ni-.·t·r,ity ch:tlkngc~ the kg-ality 

REQl'IRDIE~T FOR NOTICE 
On .July :!1, 1!'175 the t;nit~d St~'tl·!l Depa:·u~wnt nf Jlc;:lth, 

Elith';t:i ;J !l :md \\"rlLrl.' l' ltbli:Oited r'\t~~n~in~ h ').!Ulatinns puq>\H·t
intr tn {':tfvr·:~ Till~ IX: ol th~ E\!u~.·atilHl An;cndalt'nts of 1~)7~, 
w1; : 1..~1 j"'lrvhi!>!::> ~ex d-i.:nim :n:IUVn in icdl•r,,\1\- ;~s.si5t\' ~l rduca
tk·r~: .l p~ ·u~r :u:1~. ~~"dun !' • i . ~) of th!.! 1\.'ptl : t.ti.IJ~:i f~iv~,·..:;· c:1ch 
fih:t :n! ·-n;.: in..;t!:·ut k :l :)q .i:,_~,·::. to J · Uh~i::h a n0ti<:e tl; :n it .io~.~3 
nt•t dl ,.;.cr ic::r. :H~ ;;m<-r.g- ;qq •lic;,nts . fo-r ~~cimi:- ... iun or ('tr.p:oym .. ·nt 
or .~:ll J : L .; :-:l..i. .h. !Hs or lP.1J•lo.n .- t.':oo P ll the basis uf HX. Edw·ational 
ir5 :iL:tiv:, :; :1.re :1l..:o l'l.'•tU i r(·J to state thci1· J,oli<'ies lor com· 
p:i:m r ~ ·,,ith the T 1t!l• IX l:t-)::"\11:-.tions. 

POLICY .FORBIDDI:\G SEX DISCRDII~,\TIO~ 
· The Board of Tru:--tees of Brig-lum Y(.IUOJo! t:nh·n:-ily en· 

dor ... t•:-> tht> j!Oal of t11U:d ortwrtunity for men anrl \\Om<'n in 
t'l"h:r :llivn anc1l'11!PltJ.' mrnt. Bril..:ham Youn:.:: l'nht:-r~il)' tlt,~,.•s nnt 
Ci.-l'; imin:ttl' on tht- b:1:-i:-; of :-,•x amon:! it:-; :-lull~·nt...; or employe('~. 
or a~wn;.:- :lpV!il-:lllt ..- for ;lrlmi.;:-- ion or cmplnymcnt. Wl• :-o.upllOrt 
th~ non.{!i :-cJimin<.~livn Ja,,:o; and h.n·e mO<Iifitd ,·arious l'ni,·c•:-ity 
polidt ... or IH·on·Jurt' .. \\ hirh in the p:L--l may ha,·e been intera 
prthd a...; di .. ~rimir. atiun on the b:\....;i...; or S('X, 

POSITIVE ,\CTIONS TAI\E~ 
Th~ l'n"iy~r:-;itr "has t~lkl'n rnaj,w l'tl'J'~ to ini.UI'C 1.!-qU:tl 011-

JI OT!uuit ic,..;.. if.JI' mt-n :lnd won~ cn. L'niver:--.it:.· · ~t:hol;wship~ are 
r~ o ·o~.· a\~;--.nlt>d w:thull~ d:.;~..-rimi!LdiCJJt \\'oml.'n's ath ll·ti c [11"0· 
zr.lm.i h.n-c re ..: e : \· ~rl incr~o..' :\...'i ('\1 fin:-.nci.11 SUJllrOI'l, 0\l lt l wonwn'.i 
nca~~ to ·facii itil's r.!hi tit~i.r opportunitir:-; r~tl' partid;l:lti<oJ\ lwve 
ir. ~' rl' ,1 ~~d sitrJ:ific ;mtl~·. Httu:-> in)!" r.·g- :Jl:Hil l1\."i f\1r won1cll al'l' 1!0 
lon~c1· nH · r~ rc :- u i d:YC tl::m thv:-~ fnr men. S:1iarics of ,,· ,~: ~ ll!n 
!a(ultr n:-:•1 l'tilff r.:cn~lJcr:, :~re rcg-ul:irlr redcwcd to in~ur~ that 
WCln1en :111! rccci\·ins: equ:1l pay for equ:ll work. Polich~:~ nre in 
dfN t whi t" h g-u:1rantec nundi -.crimination in hiring and prt.-mo
tion, ar:d t~!ty in~quitit:~ are IA•ing it.lcntifi<·tl and rnrrcrtcrl. 
l'nh· t·r~ity dq·:wt:ncn!.:i :tn.i t't,l! e ~c:s hav(' bt•c·n c· lwllt.·n~"l.'tl to 
axoid sex ste rl..'otypin~ in tPxthor,k~. curriculum, and :; tu.l~.·Ht nrl~ 
,·isement. l'ni,·t'l'.iit:.· lt.' t.ders arc · ur;(n~: wumc.·n stul!l·nls to 
pursue thci1· edu .:-atiVn:.ll intt>re;;t:i wilh :-<:r:uu _..: nc~"- i".nd vi~·~r . 

REFCSAL TO FOLLOW CERT,\1:-\ HEGVL.\'fiO~S 
T1tie IX (the it.atu·~.ol'Y I.m·) fnrbids s~x cli.:i<:riluination in 

~\·et;· "education program or nctivit.y reccidn~ fe(lcral financial 
Oli.S~ist:mcr." . Howe\'er, the regulation:i i:tstJeti Lr the Depm·t .. 
mcnt purport to dictate policie.! and activities in m!lnj" 3rl!a~ 
or the University, whether or nc.t su,·h [i(Jiicicl: or :1divitictt in· 
valve ·•educ.atio .. n" and whether or nut thcj• concern a .. 11ro1:'fant 

and constitutioualit.y of certain Tit!Q IX re1:ubtinn!< 
because they exccec.l the st!ltuto>·y authority of the 
Department and infringe on religious frccc.lom. 

nyu·~ C>pposition to part; of G of tlw 13 rlcsi!(
natcrl re~ulation< i~snNi by an cxccutin: ag-ency 
:5houlr1 not he t:1l.;en a~ (h·fi:111ce of the l:lw <1r of the 
Fulcra! Gnl"<'rnnH·nt. The t:nin·rsily l .. ·Jicws its po
~ition i< authori~<'<i hv the Cunstilution an<i laws r,f 
the Unitcci :States. B\:U will cr•mply with any rq;-ula
lions which the courts ultim:tt<•ly sw,tain as lawful. 

This nolifi<-:1linn also 'latcs the position of 1\ri~
ham Y•>ung· \"nivcrsil~ -llawaii C:HilJHi',_ l.DS Busi
nc.-.s Cuii'-·L:C. and Hid\S Colil';.!c. 

1W artiYity· rt'l"''i\'itl;! (<:dl'J'al finarw. .. ial a:-;~i .•a:,lh " C'.'• Tht· r<:~ula-
tion:-1 cfJ\•divdr i}!nnrc tiH':'P impnrtant tJllotlif:.·ing words in 
thf! !-~L,liJt<'. Th(• ,\' ,•xtrtHl J.!"ll\'t'l'llllirnt JIIIWt'I'S w, · ll . lk·~·olul t!HI"C 
g-r:mh•t! L_\' thl• ~t;&ttitt' It\' iu . ..:i ... till~! tl :at if an)' Jt:u-t 1•1' ;u:l•a .of 
an in~titutinn l'l'l · ~:,· c ."'- dil"l 'l"t ttl' i~~tlin·d. ft•clerai fin :lfl ;:ial ~\S· 
~i-;t:uh ' f' (s~h· h :ls b:.· c•JlJ\ Il! inJ.:· :-· ludt•:il~ wh o i'i'l'l'i'e ft·1kr:d aitl), 
tht•a th~ i':Jtir~· ir: . .:: tJIIlli11n i.-; ... i\ll.i, ·,·l tn f.:•,Jt.r.d r,·gulalittn. \\'c 

·rejtd thi:-; ;dl-inr-lu:;h ·l' intt'l"i•i'\.'lat'''n, ''"lic,·in..r tl,al many of 
the n•;:ubti,,:l:-; · art~ unbwfl:l lt\·c:H:s.• _ tllt'y cxt · ~.'ccl \he DcJ,;Irt~ 
m~nl's st:tt\Jhd'.\' ~HJthc,ritr undt>r Titl.• IX. 

nYt..· h:1..-; . tratlilion:,Ji~· r~fu :-: ~~·1 :tll f,,.tt., ·al S!rant~ . \\'e have 
limit<:d our n'<·\•ittl of frckr:ll fw11l~ tu a few prngrams in which 
the g-n\'Hnnwnt l'ct·(l-iVl':' :1 :-..~..•r\'il'l~ <'(jnal in v:due to it:-~ paymcnl:-s. 
\\'hile sum\! of our students rr~· ('i\'c fc1h•ra\ a:o~i .-;l:nwc Cs ud1 as 
\"Ckriln'~ \l('twfil:-;}. the l'>l:tiUil' tint: ~ "' 't · s n).!J!C" .o~t that p:t _\'llll'nts 
to sllitll'l\1..., :'l:~t\i\d l1r a l· : ~~i.-; r~~r n·pd:;tin;.( l' \"1 ' 1'.\' t•thh';llie;nal 
poli("}' an(! al"lh-ity of tht• in:-lituti11n. \\",· llu•r,•f••l\' \,~·li.·,·c lh:\t 
mo:.t nf o\ir ndh'iti~.· ... ;\J',• nvt :-:ul,jcd to the r<'~ubt i on .-> . 

\\tt! also lX>liC'\'l! th:tt l'Ctnt& of the n·~~ulatitrns arc ur.con ... ti
-tutiur.al IJ\.."'\ " flU!~c tlH·r \"inlalt• lhr ilu,• jli'0\'1':--<:o' daU-"C or lhc con .. 
stitutitm:tl ,:ruar.'\nll'r of the fr<'cfl•m11 :f rcli~rinn. 

N,•\" CJ1l:clf' :~:-~. we V(llunlarilv dHII•:-te tn fnilnw manv of the 
l'~J.!'IIl;ltitlll:-\ 1~• ·'-· au~e we lwli<~,-~ ·tlwm ttJ l!lllh~<dy poli ci ~.s whid1 
aro fnir anti ju:-;t. Unt wht' rc \\:C hcli~'·t~ the H:.,"1.lbtion~ :u·~ 
unt.· c.n~tltulinn:tl ,,,; illr~·~ al and "ht•rc .I hey pn1hihit nr inter· 
fcrc wilh llw tr : ll' hin~ Ol' pr:u·tke It( hig-l1 nwrnl prindp; C's, we 
will 1\(tt r.,now them. 

trnL.\ \\TllL HEGULATIOXS 
H. F..\\". I'CJ!Ubthm.; thc l!nivcrsit)' will lltrl folluw arf!: 
1. §~li.~()!')anrl(h): Cnntrarr to ~he hi·nad definitions in 

this l'I'J::'Ulatinn, a \mi\"t' r:->it}' prt•J!ram nr a<'ti,·it .\' n11t n·e<"il"inJ! 
federal fi1i:mrbl !l~ :-> i<\t;uw\! i:o; nn~ =-uhjt·1 ·t to tht• l't')!Uhtion.'\. 
Ilowc\'('1', the l'ni•.'t: l':-> ity will 1wt rli:->crimin:~otc ~>1\ tlw ba~ is t\i 
.:;ex in an)' univcr:->it~· pro•~r:\111 or adivilr t:q; ;arJk'i~ of tht.• HP· 
plicahllitr 11f i~.~ r~$.!'llhtio~ n .-, , · 

.. -~- §lili.l!:!: Thr.! l'ni}~.•rsity will nntif~· the D~o.·p;artment that 
it is ,~:wmpl fri•nl CC'rt;,jn r .. ·~ul.ati .. :H on lhc grounri of rclig"it•us 
bclil'f. llnwe\'.:·r, the Cunstitution forl,iri.'l the J>rpal'lmt·nt from 
making :111y jud!,.'111C·IIt :L, to the content or 5inccriiy uf •·clig-ious 
bcli('f. \Ve willrr::-isl nny allcmJlt hr th\! Dcparlmcnt to 1-ul~ on 
the validity of our con>titulion~l daim. 

·3. H8o.2l(c), 8G.-IO, nn<l 8G.57(b): Uli~:h:un Youn~: Uni· 
vcrsity will not !olluw th~ JH·uvi"itm~ CJ( thc~e regulations t.o the 

ex lent t.h;,t they Jlrohil"Jit rerlain illljUiric: ~ into or ~u.: tiorH ba:-.c1l 
UJhlll the marit:1l Or parental stalus ur the preinalt('}' '11' tl'l"1J1i· 
nation of prcg-11anc~· of prCscnl or Jtl\1Sp\!dl\"C students or· em~ 
ployt'Cs. llYt.: tcadtc~ and cJ.fcJl'l"C." Strict :ulhercncc t11 tl.t! hi~h· 
e:.t Christian :-;bl•clahls llf S~).t!al ntul';\!itr. Our s t:mdanls o{ 
bcha\.·ior ancl our adn,i ssiolts, hirin:.: .tnd di~mi .-.sal J•t1lid ,•s rc· 
laletl l<' ;.,e:\u:ll l..dt~, ,· i c t~· arc idt·nti1.."al (!)J' J,.~,th s ~x <- ~ . \\'h.·n~ an 
inquiry or adion pruh i hi ~ e,J hy th~ l"I';..."Uhtiou .. " m: ~r Lt~ llt.: l" C' .~ sary 
to ae:tlc .ur f~nfnn·c lhc rnflral d imalc wt dcsiJ\~ at BYIJ, we 
wiil tli:--rc~anl the contr;u·y r~q:Jil't• llJi . .'llt.--i 'If lhc ,.,. ~~u l :ni'HI~. 

1. ~:;)li::lt (h} (:j): BYL! will cnu!inuc tn rnf•trcl! rule~- CJ( 
:J)l)War;IIH'P. which rliift·l' fur men -and ,,.<•men hc·c:1u.o::e \\l' bclic.•rc 
thal cliffcrc llt'e ~ in ,Ires:-; ~m el ~m• ,m in:.:- -,,f Olt"n ;,n.} w.,men are 
prop~r tXpl"<' ."' :-; i.uJs c.f CtHI-~i\'l'll tlifl\.:1\'lllC·s in · th,• !> I ' Xt.' .~. \\"e 
will rc-.ist lla! inq.11: ~ ition uf a uni . ..:c ·x .... l:,n•L,nl (II :qqu •;.r:,IH't!, 

:1. ~~~E.:\1 (t-) ancl Sti.:::-d,): J!Y\ : ,,jiJ n"t di_.;., rimi11:1tf' in 
:tlJ.\:' f,·dt ·r:t! l.'· · fin:tl\(", ·,1 . ..;ln.l.·n-l a:d 1•: ~o;,:J":1nh "r iu : ~ a· l'J ~i\"t·r· 
:-:ity'~" own fin:trwial ;_dtl. J:Yl' will ,~J:., .. n t•ndi·:,\nr t•• p.•r.-. t J . ~>Ic 
)lri\";,tt• tl tlli•tl'."i ·Itt l"£'fl':tin fr.,m di _..: t r illlin;dltlll t·ll tht~ J!l "llllll•l..:. 
o( ~-'<''\. l:t't":i\i ... c t/11..; l"t'l!UI ;Ition \Wlll11 n•qllirt! u .... to },n'.t•·h 
:~g· l",'l'llH'llt:.;. with pn•\·iuus tlon;~r:o~, tltt• l "ni\·\·r . .: it\· will l ' <~lltinue 
l•; adnlirtJ-.h..-1' ('Xi~tiug- pri\·a:,·lr fiu;~th · ,· tl f tud,:ut ;,id :wn,nl· 
in:: lt, thr l(lnolitiun . .; inq.,,~t ·d llr llw .!••n••r ... . \\',· l.o:J i \·\ · ,~ the 
r-:·~ul::tinll."' n:quin·nwut that unin·r ... i\il'." nut :~< llllilli :: tt•r fi~ 
n:uwi:d aid rc·~ tric · tl··l !11· ou~! :-;e ·..: d ~· !·l"i\'t·., pri\";Jl(· d • ,H<~r ' t,f 
jli'Oiu ·rty Wilht•Ul fill(' Dl'll l'{' :-.S of law. ('qll ;!Tl';. ...; 11 111 .-.t /l l•l b ; ,\~ 
fHtt.'!ld l'd tLat ;~ st:lllilt· ft,rh i ~ltl i r l ;.! nti~u :- -.: 11f ,·,.tJ ,·r .• l ar~ l :· t·n·c 
;~ .. 1l1c !Ja ... i!> fr,r di';w;,·in~ pri,·;,ll.! titiJliJI'S ,,f llh•ir ri;~ht l•.l U"-l! 
th,·lr Jll "hpt•rtr ;~o~ th~o.•y :-refit. 

G. ~~l-;{i _ ;·:7(< : ) :wd ~1;, It: Th~ :--:t•cl i•lllS . ol tl ·, c lt':!UI :ni•HlS 
d\•;tlin~ with athkti r s arc Hu t <!c: . r. Tlh'r J,a\'t: J,, ·en tlh.' .... uldt.:d 
(•( wtrl.r .~; pread t·nnlr•,vcr:-oy u\·cr tl ~ t· i r nh~aninJ.! and t · o,·,·r;t~l· : \\'c 
rio nol t' OII CN!t~ that tiH·~.c r,.-~ ~lbliun . .- . a(ll ,l..\' to ul;r atlddit: Jti'O· 
J!l'.lln , wh id; i.'\ ru.l ttn :·e•tui·:tli r,n pr.wr:•m lll' ;,cti• ·itr l'c.'d'i\'ii.J:" 
fl·lil'r:;l fJn:.l:c·i;ll :~s:d ;t:uH·c." Our ,~ - ,,1:1 ( ' 11':' :nhh·ti, · J·I"'•.L:I ';,Jil i:-; 
ant•·llh'" IIH· ht· s t in th r nalinlt. \\\~ :\l"l' n tufidt·nl th; ,t ''Ill" \'t,luu· 
tary t·ffnrls to it :lpro •;,• athle tic ltJIJIIll"ll:n it; ...... J.,r , \ ,JIItl'll will 
lllt'd ur C'\.1·\•NI tlw l"C'quil'l"llll'llts --of the n•gulatiun~ \\ ithin tile 
thrc~·rcar implt:mcrll.tli \IJI p~~rind. 

Ol'lt !'O:-;JTJ0:-1 IS L.\ \\Tl'L 
Our ~land in opJlo ... itill\1 to tlll·..;e l"l'I-!"Uiatinnro: :-;hou/d nt.1t he 

b~t'n a.-; tlt-fianr_f' of tlw 1.\W Ol' lh~ ft·d~;ral :.:uwrnnu:nl. Wt• lu·· 
li~' \t' our IWSiti tH1 i .... laH rul--th:~t it j-. dlt' Pf•JJ;II"Iflll' llt uf lh·alth. 
Educalifu\ ~nd \\"l·lfan• that I:- dol :din~ the .t·ou.-tituti on;d and 
:o.tiltutory law. Our ('hilrd1 1£':1\-hl' ... the nec-c ... :o;ily ·of "ol , \·~iuJ.:, 
honorin:.:- and :--u"t;1inin~ tlh• b\r'' (Arlidr .... ui r:1ilh .1:?) ; t~Jd uf 
"i;drh·nd inj4' that b~~- \\hi('h j..., the lll(, .. ti!u!llm:tll:tw or the land" 
(J)o .. ·. & ('u,··, :J..;:(i) , 'ihr _r~·furC', . nl' will ti•Jnplr \\ith ;~nr lt'lo!lll:l· 
tion ullimaldy :-.u~tafnr•l a:- b\\ful .hy the l'ourts of the t:nih·d 
:-\lah•s, In the inttrim \\t \\ill follow tht- jlolil"it·"' OtJifim·d alu>,r.. 
whirh l"t.'PI"<''""' our h~st ·.iutl~rn('n( on tht mtaninJ.:" of th\.~ wn~ 
P'lilution and bw~ that ~unrn us. .. 

Whilt• \\'t h:\\e h.'\..;t·d our rdu .... al to c.-omply 'dth r,•tl:lln 
r«J,!"ulatinn:-; un . fht !-:JOUnd..; that lht~ ,\' t-xrctd .. latulory aulltorit)' 
and ·\'i<1l;ltc our ,·on:-tiiulion:d ris.:-hls rel;:tin~.:" to rdi;.:ion, \\1,.' :1l..o 
Ujljll)o,;C ~urh n·.~-:ulatinns on llHJral ~round . ..:. Thl' IC':ll·hin;.:- ur 
hunl'~t)·, lnte~ritr and <"ha:-;tity must not become <'~du ... j,·dy the 
pn.l' im·e of rciJ~ion. 1f cur ..:"Q,·crnmcnl nut unly ;Jh:tnt.lon"' lht
ad\"CX'Oll')' of mural sl:'lndanJ.,. J,ut pa ... itin.•ly -H·ohihits the prncticr 
of ~uch \'alue" nt tc:ll·hinl! in .. titutions, !\.>i the:--~ rtt:t.:l:uionll IJl· 
p('iH' lo do, the dl'~frudion o( .Amerit•a US 3 great nation "ill bt 
both ~·mmin~nt and in~"' · itablt. 

. BRIGHAM YOUl\G U:-11\'ERSITY 
October lG, l!l75 

i· .. 

~ ~ . . .• 

' 



( ( t.· Le__-
""""'..,.,......-

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE ·~~t l f . f \.: 
OFFICE OF THE SECRETARY . t,..l,A_. _. ...!J..\_ 

WASHINGTON, D .C . 20201 

MAR 31 1976 

MEMORANDUM FOR THE HONORABLE JAMES M. CANNON 

Secretary Mathews has shared your memorandum of January 12 with me concerning the WALL STREET JOURNAL article with respect to the Department's enforcement responsibilities under Title IX of the Education Amendments of 1972 relating to Hillsdale College and Brigham Young University. · 

Copies of my reply to Dr. George C. Roche, III, President, Hillsdale College, and Dr. Dallin H. Oaks, President, Brigham Young University, are enclosed. 

If you have any questions in this matter, please let me know. 

Enclosures 

( ', . r 
C!. c...., · D , cJu . , <t ~1- :;-~rt- ·l-<) 

~/J.?~ 
Martin H. Gerry 
Acting Director 
Office for Civil Rights 
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DEPARTMENT OF HEALTH. EDUCATION, AND WELFARE 

Or. George C. Roche, III 
President 
Hillsdale College 
Hillsdale, Michigan 49242 

Dear Or. Roche: 

OFFICE OF THE SECRETARY 

WASHINGTON, D .C. 20201 

MAi\ 1 7 1976 

Secretary f•1athe\'IS has asked me to thank you for your letter enclosing the 
Resolution of the Board of Trustees of Hillsdale College concerning the 
applicability to Hillsdale College of Title IX of the Educat-ion Amendments 
of 1972, and the regulations of the Department of Health, Education, and 
Welfare implementi~g Title IX. I welcome Hillsdale's support for 

· the proposition 11 
• •• of equal opportunity vlithout. discl· ·irninat·ion 

by t~eason of race, religion, or sex, ... 11 as expressed in the 
Resolution of the Board of Trustees reflecting your commitment to 
continue oper·ation on a nond·iscdminatory bas·is~ 

In your letter ~nd the accompanying resolution, the question is 
raised whether the Title IX regulatioh is consistent with the statute 
in applyirig its provisions to colleges whose only connection with the 
Federal ~overnment is that students attending the institution receive 
Federal assistance. I have asked members of my staff to analyze the 
options, if any, available to the Department under the law. At the 
same time, there. is no question but that the regulation as it stands 
does cover colleges such as Hillsdale. · 

In any event~ the Department's information- suggests that Hillsdale 
participates directly in a number of programs -- for example, College 
Work Study, Supplemental Educational Opportunity Grants, National · 
Direct Student Loans -- and accordingly is coverlid by the 
provisions of Title IX regardless of the answer to the question 
you have raised. This ~ituation corresponds with the Department's 
understanding that since 1964 Hillsdale, in filing a~surances and 
reports with this Department, has acknowledged that it is subject 
to the requirements of Title VI of the Civil Rights Act of 1964, a 
statute whose coverage is identical with that ~f Title IX . 



#- h. ·y· - .:--. 

Page 2 - Dr. George C. Roche, III 

I personally am pleased to hear of your support for the objectives 
of the law and would be pleased to discuss further with you any of 
the points in this letter, as you may wish. In particular, the 
Department will be glad to review any aspects of the regulation 
that may unduly impinge upon the College's independent status. It 
is our intention to minimize the burden imposed on the operation 
of academic programs consistent with the fulfill~ent of our obliga
tions under the civil rights laws~ 

. 

Sincerely yours, 

~~"-9~ 
Martin H. Gerry () · · 
Acting Director 
Office for Civil Rights 

/ . 

/ . 
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DEPARTMENT OF HEALTH. EDUCATION. AND WELFARE 

Dr. Dallin H. Oaks 
President 

OFFICE OF THE SECRETARY 

WASHINGTON . D.C. 20201 

MAR 1 7-1976 

Brigham Young Qniversity 
Provo, Utah 84601 

Dear Dr. Oaks: 

r\,{ •. ·~ 

\ 

I 

"' 

Secretary Mathews has asked that I respond to the letter in 
which you notified the Department that Brigham Young 
Universit.y and Brigham Young University-Hawaii Campus 
consid~r themselves exempt from certain provisions of the 
regulations published under Title IX of the Education 
Amendments of 1972. Your letter states that these provisions 

conflict with the teachings of the Church of Jesus Christ 
of Latter-Day Saints, \vhich sponsors those institutions. I 

apologize for the delay in responding. 

As you know, Section 86~12 of the regulation specifically 

exempts an institution from complying with any provision of 
the regulation which is in conflict with the religious tenets 

of the Chur ch sponsoring the institution. We conceive of 
our responsibilities under this section as principally assur
ing that the institutions cla iming exemptions have a full 
understanding of the provisions from which they believe 
themselves exempt. 

It is not clear from your letter what aspects of the regulatory 

sections you identify conflict with the university's Code 
of Honor as the code reflects the religious tenets of the 
Church of Jesus Christ of Latter-Day Saints. As we interpret 

those sections, they do not preclude institutions from 
imposing standards of morality (so long as those standards 
apply equally to members of both sexes). It may be, therefore, 

that no conflict between the regulations and your code exists. 

It would be helpful for our discussion if you would identify 
more specifically the provisions of the sections you have 
cited which you feel conflict with particular practices of 
Brigham Young University which, in turn, are derived from the 

religious. tenets of the Church of Jesus Christ of Latter-Day 
Saints. 

The Department has no intention of reviewing the nature of 

the religious tenets asserted by a university to be in 
conflict with the Title IX regulations, as a general matter. 



Page 2 - letter to Dr. Oaks 

We do not understand your letter ~o assert that any tenets 

conflict with the provisions of those regulations governing 

equal opportunity in athletics programs. 

Beyond the claim for an exemption based on a conflict with 

religious beliefs, your letter raised a number of additional 

questions about Title IX and the Department's regulations. 

Members of my staff'will be in touch with the University 

over the next several weeks to resolve those issues. I look 

forward to those discussions . . 

Cordially, 

~IY'-'9 Mar~in H: Gerry ~ 
Act1ng D1rector · 
Office for Civil Rights 

/ 




