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From: Commandant
701 Coimander, First Coast Guard District

Subj: Navigable Waters of the U.S.; determination concerning
' Lakes Wentworth, Winnipresankee, and Winniscuam,
Neow Rampshdre, the Merrimack River, and Interconnected
KWatervays.

Ref: (a) CCGDl ltr 3270 to C-CCS of 27 Feb. 74

(b) lorse, R. HLalliclay. "Lakcs of the Lake,”
The New England Samnler II.

(c¢) iicald, Bruce D. Postmaster of the Lake, Meredith
Hews Inc., 1971.

(d) Lt. Vialton's Memo 3270 of 25 Oct. 73 w/enclosures.

(e) Telecon Lt. Wiese (G-LMI) to Lt. Maguire (CCGDl-dl)
cf 6 ¥arch 75.

(£f) ZAnnual Report of Chief of Engincers. U.S. Army,
1862

(g) iunt, Fimer M. MN.l. Town lNanes, Noone House, 1970.

(h) N.HE. hmerican Guxde Cerles, Federal writers Serics,
Hougihten Hif£Iin Co., 1930

(1) Comdt. Instruction 5920.4 of 12 X¥ov. 71

1. Recference (a) recuested a determirnation as to whethor the
waters of Lzakes Wentworth, wWinniresaukee, and YWinnisouam, the
Merrimack River and all their interconnecting waterways in

d¥ew Lampshire and HMassachusetts are part of the navigable
waters of the U.5.. 7he reguest was made in connection with
the proposed construction of twe bridges v the State of New
Harmpshire. Cne structure would ronlace an olacr bridge which
presently spans “the narrcws®™ cf hlnriscuam Lake at %YWinnisouan,
¥New Hanwshire. The other bridoe woulé be ruilt over the rertion
of the &trith Niver lying ketween Lake ventworth and Crescoent
Lake in the vicinitv cof Wolfzboro Falls, New Hampshire. For
reascons cxplained in the aralyzis nielow, and in accordance
with 33 CFR 2.15-15, I find that tihe waters of Lakes
Winnipesaukuee and wWinunisouam, the Merrinack River, and all
their intcrceonnecting vaterwavas in jicw Eanpshire and
Magsachuscetts are navigable waters of tha United States

and wvatexrz subliect to tlhie jurisdictieon of the Lnited States
for purroses of Coast Guard jurisdiction. ilowever, the
vaters of Lake Wentwortii, Crescoent Lake, and both the urperx
and lowcx portier of the €mith River are dctermincd not ;&
tobann Vi?anlt waters of the United States for purposes of /°
Coast GCuard jurisciction. =
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Subj: Navigable Waters of the U.S.; determination concerning
Lakes Wentworth, Winniwesaukee, and Winnisguam,
New llampshire, the Merrimack River, and Intcerconnected
Waterways. :

2. Lake Wentworth is located near the eastern border of New
Bampshire, about micwav between the northern and southern
boundaries of the state, in the vicinity of 71°10' longitude.

It drains into Lake Wianniresaukee, a much larger body of

vater logcatcd several miles to the west. The waters connecting
these two lakes are cormmonly referred to as the Smith River :
althcugh, fcr purposes of this discussion, they will be divided
into two sectors. The upper portion, approximately 3/8 of a
mile in length, flows from the western shores of Lake VWentworth
into Crescent Lake. The State of New hLampshire proposes tlie
construction of one of the aforementioned bridges over this
stretch. Crescent Lake drains in a westerly direction, through
the lower rortion of the Smith River. This segment of the stream
flows for approximately 3/8 of a mile before entering Front

Bay, a 5/8 mile long passayge extending from the eastern shore
of Lake Winnipesaukee. Lake Winnipesaukce is some 19 miles

in length and varies in width from one to ten miles. It
connects with Paugus Bay through a 3/8 mile channcl which begins
near Wier's Beach. Paugus Bay, an elongated body of water some
3 1/2 niles in length, drains into Opechec Ray, with the
interconnecting waterway running a relatively short distance

of 1/8 of a mile. Opechee Bay is approximately two miles lonag
and 1/2 mile wide. Its waters flow through a 1 1/4 rile
passage hefore entering Winnisguam.Lake. This lake is some

9 miles long and 2 1/4 miles wide. Near the town of Winnisguam,
which is located on the shores of the lake, the width narrows.
It is at this point that the State of New Hampshire proposes
reconstruction of the existing bridge. Lake Winnisquam drains
through a 3/4 mile long passaqge into Silver Lake, which is
approximately one mile long and 1/2 mile wide. The outflow

of this lake forms the headwaters of the Winnipesaukee River.
This river runs in a westerly direction for 8 miles hefore it
merges with the waters of the Pemigwasset River, the confluence
of the two forming thae Merrimack River at approximately 71°40°
longitude. The total length of the Merrimasck River is some

110 miles. Initially it runs in a southerly direction, but

shortly after it flows over the liooksett Falls it crosses the  ros,

Massachusetts border and turns cast. It continues in this /-
direction until it £inally drains into the Atlantic Ocean f:
near Newburyrert Massachusetts. The entire length of the !
aforcmentioned interconnecting hodies of water, if measured |
by the wost direct route, is 148 5/8 miles.
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Subj: HNavigable Waters of the U.S.; determination concerning
Lakes wentworth, winnipesaukee, ana Winnisyuan,
New Hampshire, the Merrimack River, and Interconnected
watexways.

3. Of the total 148 5/8 niles of waterwavy under consideratioa,
approxinately 136 miles are currently navicable in fact. do
facts nave been found which demonstrate taat the entire chain
of wvaterways nas been cumulatively used as a contianual and
uninterrupted highway of comnercial navigation. However, there
is ample evidence that the portion of the cinain below the luver
Smith River (approximately 146 3/8 miles) was susceptible to
development for use for commercial interstate water transporta-
tion. Both Lakes ¥Wentwortin and Crascent and the upper portion
of the Smith River which joins the two are navigavle in fact

as all are presently used and have past histories of use for
commercial purposes. sdowaver, tne lower portion of the Smith
River is not currently navigaule, nor is there any indication
that it ever has been. Lake Winnipasaukec shows a long and
varied history of coumercial use. As pointed out at pp. 13-16
of rcf. (L), from thne tize of the earliest settlexrs who traversed
its waters in dugouts thers has been a continuous progression
in the advancement of the types of vessels used on the lake,
inciuding large, flat bottomed, oar propelled vessels, paddle
wiheel boats, and several types of steamships. These boats
engaged in varied types of commerce inclucing the carriage

of passengers for hire, raw materials, and provisions for
early settlers, =This cownercial usage is continued today

as is evidenced by a mail boat which presently coperates on
Lake Winnipesaukee as the oanly floating post office on an
inland body of water in the U.S. Page 46 of ref. (¢). The
passage from Lake Winnipesaukee to Paugus say has an axtensive
history of navigational usage. A3 waters have been used for
substantial logging puruoses and as & route for nail delivery.
Paugus BLay itself is naviganle in fact and has been used

in conjunction with Lake wWinnigesaukee for commercial naviga-
tion for many vears. Tiis would incluae tihe carriasge of
supplies and rassengers from Lakevort to various points on
Lake Winnipesaukee, and tihe delivery of log rafts to the

Mill at Lakeport. 7Tne passage from Paugus say to Opechea

Bay is not presently navicable in fact, primarily cdue to

the presence of several artificial barriers, such as a dam at
Lakeport, liew dampsnire. Opechece Bay is navigable in fact
but i3 not presently uscd nor has any known past aistory of
use for purposes of commexcial navigation. Tae passaye between
Opechee Bay and Winnisquam Lake is not presently navigable

in fact due to its shellow depth and the presence of several
barriers, including a Gam. winnisguam Lake is navigable in

/
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fact although there is no indication of its present use for
cormorcial navigation. FHowever, it has a past history of
commercial usc by mailboats and bv lografts of the tinbker
industry. Throughiout the nineteenth century boats for hire
carried prassengers and supplies to various roints on the

Lake, including the now develoned towns of Laconia, Meredith
Center, and Vinnisquam, all of wvhich border on its shores.

PP. 7-8 of Ref (d). The passage ketween Winnisquam Lake and
Silver Lake is not presently navigable in fact due to a dam

near its southern end, nor is there any indication of past
commercial navigation on it Silver Lake is presently
navigable in fact although there is no known information to

show present or past comrercial navigation. The Winnipesaukee
River is not presently navigable in fact due to the presence

of several artificial obstructions. Keither does it have any
past history of commercial navigation. he upper rcaches of ~
the Merrimack River, Letween Franklin and Concord, New hampshire,
does not presently support coumercial navigation. lowever,

the history of the river's usage, beginning as early as

1764 and continuing through the mid-ninetecenth century, shows
its extensive enmplcyment for purroses of floating immense
qgquantities of lumber from the Franklin areca to destinations
downstream as far away as Lowell, Massachusetts. Commercial
navigation on the Merrimack River was increased in 1803 when

a canal system extending from Boston was tied into the river
approximately two miles north of Lowell, Massachusetts. Xnown

as the Middlesex Canal, this system served as a major artery

of trancportation for productq from New Hampshire to urban
markets to the south. The canal boats which made these trips
carried passengers as well as carqo. Initial planning was

made to extend this canal system northwaréd through the entire
stretch of interconnecting waterways to Lake Winninesaukee.

In 1813, John L. Sullivan preparcd a papver entitled

Remarks on the Imwortance of Inland Nav1qatlon frem EBoston hv
the ilicdlesex Canal and txeAIerrlmac~ Biver in the rrcsent and
Probabhle Future atqgg of Foreiqn Cormerce, in vhica he conceived
of a canal system which would go beyond Concord, New hampshire
and “open up the fertile shores of Winnirisochee (sic) Lakes to
trade with the Doston area." In supporc of this proposition the
author described the economy and efficiencv of this planned
waterway systen in transporting goods to and from Eoston. This
paper is an indication of the early recognition of the econonic
feasibility of develonment of this watcrway system for cormercial
traffic, at a favorahle cost-benefit ratio, although this plan
became ohsolete with the advent of the railrocad and its extension
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into the intcrior of New Yampshire. Nevertheless, the Middlesex
Canal was actively uscd by a varicty of types of vessels from its
opening until tihic early 1840s/. This gystcen allowed travel

from boston to Lowell via the canal and Ly river north to Concord,
New Hompshire. Canal boats were used for the transportation of
frecight on the canal itself, but a stecamship dié operate a
regular run on the river between Lowell Hass. and Nashua,

New tampshilre for a few ycars, carrying a caracity of 500
passencers. P. 1l of xref (d). The Concord River intersects

the Merrimack River at ILowvell. As a result, the sizo of the
lower pertiocn of the Merrinack, if merely rmeasurced in sheer
volune ¢of water carried, is considerably larger than the upper
portion. With the exception of a natural waterfall at Lowell,
the lower Merrirnack is naviagalble in fact from Lowell to
Newburyvort. However, the aforcmentioned barrier did not impede
prior river traffic, as the Pawtuchett Canal was built at Lowell
to circurcvent the fallas, thus enabling vessel navigation from
the mouth of the river all the wavy to Concord. Ref (e). The
suscertibility cof the lover river scgment to coumercial
navigation is further evidcnced by the fact that a large
passenger steamer negotiated the river from Lowell to Hewburyport
in 1640. P. 12 at Ref (d). .

4. Aside from actual navicational use of the segments of waterway
under consideration sceveral prior govornmental actions have
particular bearing on this determination. The Fauqus Channel was
dredged in 1502 and redreodged in 19292 by the U.S. Ingincer

Officc for that district under the then existing Department of
War. The purpvose for tihis original project was stated as being

to enable the five steanships which operated on Lake llinnipesaukee :
to rocach the towr of Lakepcrt on the socuthern end of PFaugus Pay :
(then known as Leng Bav) by sailing through the interconnecting ;
channel. P. 501 of ref (f£). Two_separate ccug;gaainnal.aaagggj}"w»ﬁ\'
a;ipua,h;nc,uaau.fo:mthcanlginul plngct,gpucr the River_and %
Harxbor Act of_ls.lunc l8ll.and.d.iaxch }1g8l. It 't should also

be notcd taat in 1932 the U.S. Corps of Enaincers granted a

bricge permit to the State of Nev Kampshire for the construction

©of a Lridge over this channel. In doing 2o, the Cerps made an
administrative cdeoteruination that this segrent was rart of the
navigacle waters cf the U.5. The Corrns concucted a stuldy of

the Winniresaukee River as the result of a resolution of

14 July 1570 by the Committec on Public Vorks of tho U.S. House
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of Represcntatives. The findings of this study showed that
the development of the river channel was feasible from an
engineering standpoint, although such develorment has not been
- forthcoming. It is also pertinent that the Corps previously
issued a bridge permit at mile 72 of the Merrimack, well .
above Lowell, Mass., indicating a prior administrative
determination of navigability up to that point on the river.
Prior state actions concerning this water system also have
particular significance. Early charters from the State of
New llampshire to private construction companies indicate
legislative intent to develop this system as a waterway for
commercial traffic up to Lake Winnipesaukee. One such charter
was issued in 1796 and is mentioned in State v. Hutchins

105 A, 519, 79 N.H. 132(1519). This casc refers to the legisla-
tive intent behind this particular charter "for the improvement
of the Upper Merrimack River" as leing the development of a
navigable passage to Lake Winnipesaukee. The opinion states,
in part:

The enactment of this class of legislation bears

upon the issue of legislative intent in other wavs.

It shows that at thc beginning of the 19th century

the idea was prevalent that the inland waters of

the state were to become great highways for the
transportation of freight. The legislative viewpoint

as to the use to be made of Lake Winnipcsaukee (sic) ~———
is more accurately shown in this way than by the vague
and scanty evidence as to what craft were in actual

use there. The country was underdeveloved and sparsely
settled. Great advances were exrected and planned for.
The grant in 1796 of a charter for improving the upper
Merrirack upon condition that the grantees should “render
said waters navigable for bLoats of ten tons burthen to
pass up and down from the Isle of Hooksett Falls to /o
Winnipisiochee pond" (€ NE Laws, 258, 299), shows that /-
a future commercial use of the lake as a waterway was |-
contemplated before the grant was made.

Hooksett Falls, which was mentioned in this 1796 charter, is
located near the town of Hooksett, New lamnshire, a small
settlement on the lMerrimack River al:out midway ketween Concord
and Hanchester. Ref (g) and (h). The ahove passage points out
that the New Hampshire legislature envicioned a comprechensive
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waterwvay system for commercial navigation in their state,
beginning at HLooksett and extending all the way up to Lake
Winnipesaukee, including all the aforementioned links in this
chain between these two points. The fact that such a charter
was granted suggests that this body felt that the benefits to
be gained by such a developnment outweighed the costs and thus
the project was economically feasible.

5. One of the earliest judicial definitions of navigable waters
of the U.S. is set forth in the Daniel Ball 10 Wall 557(1870),
as being those waters which are "nav1gabié in fact as shown

by their use or susceptibility for use, in their ordinary
condition, as highways for cormerce, over which trade and
travel are or may ke conducted in the customary modes of trade
and travel on water." The U.S. Supreme Court refined this
definiticn in U.S. v. Apnalachian Electric Power Co. 311 U.S.
377 (1940), by stating that navigability is determined not
solely by the natural condition of the waterway, but also

by a consideration of the "feasibility of interstate use after
reasonaivle improvements which might e made."”™ Consequently,

a waterway which is capable of improvement at a time when there
f?’ﬁ‘fﬁvorabie"raﬁlo between thé cost of improvement and the
ibenc.u.t to be derived from it, making the waterway susceptible
|'to cormercial nav1qatlonal use, is to be considered a part of .
the navigable waters of the U.S57 UL S. v. Apnalachian EClectric o TR
Power Co., supra 407. It should Fe noted that this "feasibility g
test" of the Appalachian Case need not be applied to the (<
waterway's condition as it exists at the present time. . but g
may be applied to any era in the waterway's history during

which the "cost-benefit" ratio might have Leen satisfied. Hence,
if the requisites of the test are satisfied under prior existing
facts then a present finding of "navigable waters of the U.S."
can be supported. Underxr the Apnalacnlan test it is not necessary
that the 1mprovements have bheen “actually completed, or even
authorized. What is essential is that there must have heen a
favorable balancc between the cost and nced at a time when the
improvement would have been useful. This is particularly
inportant where okstructions such as dams have later been erected
in waterwvays, since once a waterwav has been determined to be a
navigable water of the U.S., it retains such status even though
it may no longer ke used for commerce, either because it falls
into disuse or as a result of changes in its condition. Econcny
Light and Power Co. v. U.S. 256 U.S. 113(192C). In applying

the Appalachian test to a water system, consideration of types
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of travel on water is not confined to any one particular rode.
The operatlon of scrething secmingly as crucde as a log raft

may ke evidence of susceptibility to substantial cormercial
navigation. Likewisa, a determination of “navigable waters of
the United States" will not bec negated because of occasional
difficultics in navigation exrerienced by vessels. The presence
of obstructions such as falls, ranids, or sandbars will not
effect a determination if the cost-benefit ratio has keen met
at some point in the watcrway's historical development.

6. In making a determination as to whether a particular wvaterway

or system of waterwvays is a navigahle water of the United States

for purposes of Coast Guard jurisdiction the factors enumerated

in 33 CFR 2.15 et. seq. and in ref. (i), as well as the

aforccentioned case law arc controlling. The major portion of

the 146 3/2 miles included in this analysis satisfies the

Daniel Ball test of "navigability in fact.™ Moreover, there

ig a kncwn history of commercial navigation on Lakes Winnipesaukee

and VWinnisquam, Pauvgus Bay, and the centire Merrimack River. The

historical development of this water system shows that, near the

turn of the 1l8th century, comercial develorment of a water route

all the way to Lake Winnipesaukee avncared to he a realistic

and feasikle prorosition. Plans for cuch a develorment were an

influencing factor behind the construction of the Middlese

Canal. The Hutching Case shcows that the legislative zntcnt

behind certain early New Hampshire charters was a desire to open
‘Aa water route from Hooksett Falls to Lake winnlpesaukee. At this

time it was felt that the kenefits to be gained by such a project
outweighed the ccst. This susceptibility to development
for commercial navigatioral purposes satisfied the Apnalachian
test, even though these projects were subsequently abandoned
vhen the railroad was extendcd enough to offer an alternative . -
mode of travel into the 1ntnrlor of New Hampshire. As pointed /o.'°700
out in the lLcoronmy Light Case, after a system is deened to be
“navigalkle wvater oz the Unifed States" it remains so, even
though it is not rresently “navigable in fact” in its entlrety
due to the existence of natural and man made barriers such as
the dams, sandbars, waterfalls, and rapids present in this water
system. After the Arpalachian test is met, later developrments
will not affect the system’s status. Thus, in considering the
waterway links from Lake Winniresaukee to the nmouth of the
Merrimack, of those short scgments which arce not currently
navigakble in fact, all fall within the scope of “navigable
waters of the United States as defined in the Appalachian case.
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These early developmental plans did not extend ahove Lake
Winnipesaukee. Conseccuently, although Lakes Wentworth and
Crescent and the uppver Smith River are currently navigable in

fact, they do not fall within the arbit of the Arpalachian test.
Prior determinations by other Federal agencies are also afforded

a great dcal of weight in these types of dcterminations, as rointed
out in 33 CFR 2.15-5. Besides actual improvements made pursuant to
Congressional appropriations, it should be noted that the Corps

of Engineers has issued bridge permits at two points on the

system, indicating its prior determination that these were
*navigable waters of the United States."

7. Accordingly, since:

(A) the major portion of this chain of waterways
betwcen Lake Winnipesaukee and the point where
the Merrimack River drains into the Atlantic
Ocean is navigable in fact; ' .

(B) commercial navigation has been maintained in the
past or is currently present on a large segment
of the systen; and

(C) prior plans and studies concerning both the
dredging of the waterway and the construction
of parallel canal works conducted by private .
individuals, private companics under State 4 SORD™
charter, and the U.S. Armv Corps of Engincers, [a ’
indicated the economic feasibility of development |-
of the entire waterway for purposes of interstate \.
. navigation; ‘

it is hereby determined that Lake Winnipcsaukee, New Hampshire,
Winnisquam Laxe, New liampshire, the Merrirack River, and their s
interconnecting watervays are navigable waters of the United
States and waters subject to the jurisdiction of the United
States for vurposes of Coast Guard jurisdiction. The determina-
tion does not apply to the jurisdiction of the Coast Guard
respecting navigable waters under the Federal Water Pollution
Control 2ct. The waters of the lerrimack River and the
Winnipesaukece River watershed in their entirety as well as

Lakes Crescent and Wentworth and the Smith River constitute
navigable waters for purposes of Coast Guard jurisdiction

under that statute.
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8. This determination solely renresents the Ccast Guard's
opinion of the extent of its own jurisdiction and dees not
represent an opinicon of the extent of the jurisdiction of

the United States, cor any other Federal agency.
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RECONSIDERATION OF THE DETERMINATION BY THE COMMANDANT
OF THE UNITED STATES COAST GUARD THAT THE WATERS OF
LAKES WINNIPESAUKEE AND WINNISQUAM, NEW HAMPSHIRE, THE
MERRIMACK RIVER, AND INTERCONNECTED WATERWAYS ARE
NAVIGABLE WATERS OF THE U.S. DATED SEPTEMBER 2, 1975

On September 2, 1975, in connection with the construction of two bridges

by the State of New Hampshire, the Commandant of the United States

Coast Guard determined that the waters of Lakes Winnipesaukee and
Winnisquam, the Merrimack River, and all their interconnecting waterways
in New Hampshire and Massachusetts were navigable waters of the United
States under the Constitution and laws of the United States.

Subsequent to that determination, the Attorney General of the State of

New Hampshire raised new historical and geographic facts that are
material and relevant to the Coast Guard's determination of navigability.
The State Attorney General also raised certain pertinent legal questions.
After meeting with the Attorney General, the Commandant and I have
decided that it is in the interest of a just and fair resolution of this issue
that the question of navigability be reopened in order to assess these new
facts and evidence and to review further the applicable law in light of these
new facts.

Because it is in the interest of all parties concerned that these questions

be resolved on the basis of full and fair consideration of all relevant
information, the Commandant has decided to reconsider his determination.
The Commandant will undertake a thorough review o6f all the historical and
geographic facts that are relevant to a determination of navigability. The
Commandant will invite the Attorney General of the State of New Hampshire
to submit whatever facts, views, and recommendations are appropriate.

The Commandant will consult with me before making any final determination.

The Commandant has informed me that he therefore has revoked his
determination of September 2, pending completion of his de novo review.
As a result, the Coast Guard will not undertake any further action under
‘the Federal Boat Safety Act until after the final resolution of this issue.

ZP@U J %Mz// /57¢ William T. Coleman, Jr. -




PRESS RELEASE

Secretary of Transportation William T. Coleman, Jr. announced today
that he and the Commandant of the United States Coast Guard have
decided to review and reconsider the issue of whether certain waters
in the State of New Hampshire are navigable under the laws of the
United States. These waters include Lakes Winnipesaukee and
Winnisquam, New Hamsphire, the Merrimack River, and inter-
connected waterways. '

In deciding to reopen the issue for further consideration, the Commandant
and the Secretary cited new factual evidence about the historical use

and geography of these waters which were brought to their attention in

a recent meeting with the Attorney General of the State of New Hampshire.

The Commandant announced simultaneously that he has revoked his
determination of September 2, 1975, pending the outcome of the new
review. Thus, the Coast Guard does not intend to undertake any further
activity pursuant to the Federal Boat Safety Act.

In calling for the review, the Secretary said that "it is in the interest

of a just and fair resolution of this issue that the question of navigability
be reopened for reconsideration in order to assess these new facts and
evidence and to review further the applicable law."

"It is important,’ the Secretary said, ''in an issue involving the applica-
tion of constitutional law to a complex set of facts that a complete and
thorough review take place." The Commandant will invite the Attorney .
General of the State to submit additional facts, views and recommendations
that will be useful in the reconsideration. The Commandant will consult
with the Secretary before making a final determination.
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MAR 111976

Honorable Meldrim Thomson, Jxr.
Governor of New Hampshire
Concord, New Hampshire 03301

Dear Governor Thomson:

Thank you for your letter of February 10 in which you renewed
your reguest that I place a moratorium on federal action
affecting Lakes Winnipesaukee and Winnisguam and the Merrimack
River. In my earlier letter to you I said that I was exploring
ry authority in this regard, and I have now reached several
conclusions which are based upon my understanding of federal
maritime law, as it has been established by the courts and the
congress.

Over the years the courts have laid down a series of tests for
the determination of the navigability and resultant jurisdic-
tional status of any water body. In the case of these New
Eampshire lakes, the Coast Guard simply applied the judicial
tests to the pertinent geographic and historic facts. Neither
the Commandant of the Coast Guard nor I can alter either the
pertinent judicial decisions, the geography or the facts. No
one can prevent a private citizen whose rights may be affected
by the jurisdictional status of these water bodies from bringing
a suit based on the judicial decisions and the factual situation.
There is an entire body of federal maritime law applicable to
the navigable waters of the United States. Some of these laws
are administered by the Department of Transportation. Other
departments have administrative responsibilities that arise
from a determination of federal jurisdiction. Many of the

laws deal with private rights and are not within the cognizance
of any department. For these reasons, I find that I have no
authorlty to grant either a moratorium or in some othnr way
et b

prevent the appllcaulon o+ la" o the oneratlvqmggg;s The
Congre§§7“as I"ihdicated to ydu earlier, has that power which
it may exercise by changing the legal test, and the courts, of
course, have the power to review the facts and determine
whether a particular body of water is navigable.
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It has besen suggested that I have authority under the Federal
Boat Safety Act, Section 9, (46 U.S. Code, Section 1458) to
.issue exemptions from any provision of that Act, or the
regulations or standards established under it, subject to
appropriate terms and conditions, provided that boating
safety will not be adversely affected. Concerning the scope
of this authority the Senate Report (92-248) states:

"This section perxrmits the Secretarv to exempt
boats or classes of boats from particular pro-
visions of the Act or from various regulations
or standards." :

This statement on Congressional intent should be considered
in the context of the broader policy of Congress set forth
in 46 U.S. Code, Section 1451: '"to encourage greater and
continuing uniformity of boating laws and regulations as

- among the several states and the Federal Government, a
higher degree of reciprocity and comity among the several
-jurisdictions, and closer cooperation and assistance between
the Federal Government and the several states...” in the
boating safety field.

Section 9 and its legislative history demonstrate that the
Congress did not intend that this authority be used to
‘exempt a state or particular body of water from the entire
Act. Exemptions have been granted equipment or labeling
requirements because of a peculiar type of vessel configura-
tion. If I were to exercise the exemption authority by
excluding the application of all or part of the Federal

Boat Safety Act to -the water bodies in question for a period
of time -- you have suggested two years -- it is possible
that consumer related interests would successfully challenge
ny action in court. In my view, it would be difficult to
defend against such a suit without a strained interpretation
Oof section 9. o

I realize that one of your concerns is the impact of this e
navigability determination on the current state boating FTEDRy

registration requirement and, conseguently, I asked the {L
Coast Guard to evaluate the situation. The Coast Guard @
informs me that the State of New Hampshire registers Ve
approximately 50,000 boats at an average of $5 a boat at

a reported gross income of $250,000. It is estimated that
25,000 of these boats are used on the waters under discus-
sion. Therefore, 25,000 would continue to operate on sole
state waters and be required to have a state motor regis-
"tration plate. Of the 25,000 used on the lakes at issue

R

B L T
. ' -



- __3_ *e
it has been estimated that one half, or 12,500, belong to
residents of New Hampshire. These residents, in all like-
lihood, would continue to register their motors with the
state because of the high probability that the boat will
be used at some time during the season in waters exclusively
under the jurisdiction of the state. There is also good
reason to believe that some out-of-state boaters who use
the waters in question will also use sole state waters and
would continue to register their motors with the state.
Therefore, the projected loss of income for the forthcoming
boating season, based on these assumptions and the available
projections will in all probability be minimal.

Should the state enact legislation to permit the approval

of a state numbering system there probably would not be any
loss of revenue and a gross income in excess of the present
$250,000 is highly possible. The number of boats subject

to the new system would be the 25,000 presently used on

sole state waters and those 12,500 boats operating on the
waters in question and owned by residents of the state.

Of the remaining 12,500 boats from out of state, a fairly
high proportion of the boat owners would consider these
water bodies as their place of principal use. These boats
would still be required to be numbered in New Hampshire.

The state would also receive the revenue derived from the
numbering of approximately 12,000 New Hampshire boats which
the Coast Guard presently numbers. Other considerations,
such as the personal property tax situation in other states,
could undoubtedly continue to make numbering in New Hampshire
attractive. Of course, the allocation of federal grants to
the state would be increased if the state adopted an approved
numbering system. The judgment of the Coast Guard is that
the overall revenue situation would improve if New Hampshire
enacted legislation to establish a state numbering system,
consistent with the Federal Boat Safety Act requirements.

I want to assure you that the Federal Boat Safety Act does
not in any way inhibit a state in its exercise of a vigorous
boating safety enforcement program. Indeed the purpose of
the Act is to promote safe boating by making available the
combined capabilities of both state and federal authorities.
Thus the excellent work now being done in the state would
hopefully continue. The Act is clearly a cession of power
to the states that has worked extremely well and it is not
a delimitation of state authority or a federal takeover of

- responsibility from the states.
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The Coast Guard has assured me that they will cooperate
with state officials during the coming season and will do
everything possible to assist. I would welcome a continuing
dialogue between state officials and the Ccast Guard's
Office of Boating Safety,and I am confident of continuing
cooperation and understanding. The Coast Guard does not
contemplate any boating enforcement activity under the
Federal Boat Safety Act on the waters in question during
the coming season because of prior commitments and our
desire to respect fully state concerns during this transi-
tory period. By next year, I hope we can work out an
agreement on the Coast Guard's role that is satisfactory
to you. :

I certainly respect the wishes of the people of New Hampshire
concerning boating in your state and I hope that officials in
this Department and in your state government can work to-
gether to develop a program that is fully supportive of the
fine work already being done by the state and is in the
interest of the people of New Hampshire. From your public
statements and record, I know that you believe in operating
in accordance with the law, and, therefore, I know you will
appreciate my concern that whatever action now undertaken is
consistent with federal law and my statutory mandate, On
this basis, I am confident we will find a solution to this
problem, consistent with both federal and state law.

With kindest regards,

ncerely,

/

Coleman,idr.

William T.
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THE WHITE HOUSE
WASHINGTON

TELEPHONE MEMORANDUM

JAMES M. CANNON March 24, 1976 19
TIME
i — NAME ACTION
ouT AM
4:15 Roger Porter would like to speak
with you this afternoon.
INC PM y ///?__:;—;"_\\—/—\r
ouT AM i A 7
4:16 Attorney General David Souter of New Hampshire |
called, would like you to call him. /
INC PM J
ouTt aml | [| 603-271-3655. .
INC PM '>‘=;EEEE:::::EEE:////
ouTt AM
4:40 Secretary Coleman
INC PM
our AM
INC PM N
our AM g ¥ !
INC PM IW'\ ﬂ?) 5
ouT AM ™ g ) 5
GG ~ €
INC PM S /"\C1 ~ .
ouT AM ‘\:; h /> ///f
. ),/
INC PM ///
ouTt AM ‘4(/’
INC PM
ouT AM
INC PM
ourt AM
INC PM

U.S. GOVERNMENT PRINTING OFFICE :1970—O-375-347
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Congressman Cleveland's request for drafting service
LT ANTRIM

CAPT HALLBERG
(a) Commandant memo 5903/33-2 (G-LMI/81) dated 2 Sept 1975

1. Reference (a) made the determination that the waters of
Lake Winnipesaukee, Lake Winnisquam, the Merrimack River,

and all their interconnecting waterways in New Hampshire and
Massachusetts are navigable waters of the United States and
waters subject to the jurisdiction of the United States for
purposes of Coast Guard jurisdiction. Representative Cleveland
has requested the Coast Guard to prepare as a drafting

service proposed language which would permit New Hampshire

to continue to have exclusive numbering authority over boats
operating on the above named waters.

2. Section 4 of the Federal Boat Safety Act makes that act
applicable to "vessels and associated equipment used, to be
used, or carried in vessels used, on waters subject to the
jurisdiction of the United States..."” Section 18, of the

FBSA requires the Secretary to establish a standard numbering
system for vessels subject to the act. Therefore, Congressman
Cleveland is attempting to exempt those vessels used on the
above named waters from the Coast Guard vessel numbering
system,

3. The following language is suggested as sufficient to .
achieve Congressman Cleveland's objective: y2ERLp

"For the purposes of section 18 of the Federal

Boat Safety Act of 1971, the waters of Lake
Winnipesaukee, Lake Winnisquam, those portions

of the Merrimack River which lie in New Hampshire,

and all their interconnecting waterways in New Hampshire
shall not be considered to be waters subject to the
jurisdiction of the United States."

4. The suggested language would limit the exemption only
to the vessel numbering system, and it would not limit Coast
Guard jurisdiction in other areas under the FBSA (e.g. the
reporting requirements under the vessel casualty reporting
system established under section 37 of the FBSA).
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Eonoratle Themas J. Mcintyre ' - FORON

United states Senata < - @\

Washington, D.C. 20310 : \= >
. o

Dear Senator Mclatyres N

ohis i3 in resvouse to your letter of lMarch 2, 197¢, in vhich
you YXequast answerad to several cuestions concerning the Coast

Guard'’'s ceterndnation resarding the status of Lake Winnipesaukee

ané intercornecting waterways. The answers to your questions
aprear in thc ordex ia which you asked thou.

1. The leglalative history of the Federal Noat Safety Act of
1971 (P.L. 92-73) (¥25A) can ke found at 1971 U,S. Code Cong.
and 2d=. MNews at 1333; of tlic Federal Loating Act of 1558 at
1958 U.S. Code Conyg. and Adm. Hews at 5228; and of the 1856
akcndments to tha Motorioat Act of 1340 at 1656 U.S. Code
Cong. and Ad:a. ¥ews at 2634, The concent of "navigable waters
of the Unitagd States” has evolved from purerous judicial
decisions, from the mic 1890's to tha rwresent day. Please
refoer to ansver 3 for a moere conplete discussion.

2. It is true that the Coast Guard had rot stated its intent
to exorxcise jurisdiction over lLalke Winninasaukee and its
interconnectisg vatervavs, where tune jurisdictional Lasis is
*navigable wvaters of tie United Ztates,.” until the present
deternination wvas made. This is lecauge tlhe Coast Guard does
ot have the rescources o deturmine the juridical atatus of
gVery waterihody in the United States. Lovever, 1f the status
of a vatcrtody is ouestioned, pecause of a particular vrogran
within the Coast Guard, then the Cozast Cuard will, for its
vurecses, determing tite juridical status of ths waterbodv.

In tiho casze of Lako ¥Winniyasauwice, a juricdicticral detoynina-
tion bLecama nocsssary when tie Stata of Hew paurshira pronesed
to construct Lricnos over the waters in ruestion. %he annli-
cability o0f 33 L.%.C. 401 and relatod statutes acninistercae
ty thae Coxaet Guard turned on wicthsr or act the waters beinn
crogsed wera naviganle vatars of tie Unitec States. unca the
Couat Guard detenmniiacs a wvateriody to Us part of trne naviganle
waters ©f the United States for purposes of €Coast Guard
jurisdiction, it is part of the navigable waters: of the United
States for purposes of all laws the Coast Guard administers..

ISR ST T

r——

g cogpe retove

ou—

I ¥ P pa———

N IR



-~

-

2

3. The snecific tests usad to sumvort the finding that the
waters are navigable waters of the United Statsa are the
tests enunciatad in the followirq judicial ceciniona, among
cthors: The Daniel Ball, 10 ¢ 557 (127C)s U.S. v.
Aypalach;a' Elcctric Power CO., 311 C.S5. 377 (124¢); and
nCOuO.»- Lir.at a:.ﬁ "Cﬂft’r CO. Ve L 5., ZJS U-Oo 113 (1940’0

Bricfly, ticsas cascs hold that vaters are paviqable waters

of the Lnitcd States when they are or have becen used, or are
Ooxr havi: been suscentibla foer use, by thanzelves cor in connec~
tion with cther waters, &s niqhivavs for substantial interstata
or forelgn coucmgrce, notwitastanding natural or man-nade
obatructicna thrhat recuira portage. Also, a waterbody that is
detcriained canable of improvemnont at a roasonable cost to
provide, Ly itself or in connection with other waters, a
highway for substantial intorstate or feoreign comnerce,
would Le cornsiderxraed part of the navicable waters of the
United States. With re«r»ct to the fzctual basis for the
¥Wirniresaukeae deterxiipatiocn, tho Coast fuard cencluded that
the najor portiocn of the chain of watervavs is navigatle in
fact; cormercial navication has beon paintained in the past
or is currently present on a large seqszent of the syaten;

and prior rlans and stucdies concerning Loth the dredging of
the waterway and the coastruction of parallel canal works

‘conducted by private individuals, rrivate corpanies under

State charter, and the U.S. Army Corrs of Ingineers, showed
ths economric fcasinilit; of develonmeat of the entire water-
way for purrcses of interstate navigation. %hese facts met
tho tests stated abevae, thus thoe waters were determined to
be part of tiia rnavigable vaters of the Unitod States. A copy
of tha Coast Cuard determination is enclosed for yeur iaforxr-
wation.

4. 5ince the Coast Guard determination is solely for nurroses
of Ccaat Guard jurisidiction, I cannot predict with certainty
what auvtioritv otier lederal agonoies will exercise over lLaue
Winninegaukes and its interconnaecting waterwavs. Lowever,
becavsae thoe detaxmination nhas deen forwarded to rany othey
Foderal agzrcies a8 a routine Jatter in the norsal ccurse of
business, it is Lighly rrobable that thoss acencices will agree
with the Coast auaxd LethLiPdt¢01 ant will exercise their

autlerity over tho vaterz in question. S TORSN

5. Saction 16(b) of the FESA allows certain versons under /-
scme circuinstances wmuanity Sron civi1 cataaes. Also, i¢
aduiral y licsitations of liaail‘t" iave arplication for

.
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& pergson oy veasel limitation of lianhility under these statutes.
That is a mattsr for resolution-between private litigants in
the courts. . i :

6. Genorally, the preesption nrovision relatss to those atate
laws arnd reqgulations specified in section 15 of the PRSA, l.e.,
boat or asgociatod ecuivient performance or other safety
-gtandards. Registration requlirsmonts are preosmrcted by the
Supreanacy Clause ©f tha Constitution, rather than by section
10 of the PBSA. Section 12 requires the Secretarv to establish
by regqulation a standard numbering svstem for all vesesels, and
regulaticns at 33 CPFR Part 173 irrlemont gection 18, It is
the Lew larpshire nunbering svestex that docs not raet the
standards centained in the rart 173 regqulations., Concoerning
the precnmution cf swecific ecuivment and rerformance standards,
tle Coast Guard does not delimit preemnted state laws. Tae
final dotoxmination of what atate laws are preermrted results
frem litigation hatween vrivate litigants that have been
aggrieved by the state recgulotion.

The same princinle governs the preemption of commercial vessel
laws and regulationg. In the area of corxmercial vessel zafety,
arony tie lave the Cozst Guard administers arc the inspection
and certification of passengoer vesscels onerating on tho
navigable waters, anc ta2 licensing of orerating rerscnnel.
The Federal laws contrel, and the Coast Guard is working
clogaly withh tone owners and onorators of coarnmercial vessols

80 as to kring that class of wvagsel into comrliance with
federal law.

7. The score of the sectieon 9 exennticn authority of the
PBEA wvas addressed in Senate Report 52-248, which ztates:

*This scction permits the Secratary to exemnt boats
©xr classos of boats from rarticular provisions of
the Act or from various regulations or standards,.”

Thia stateswent on Congressional intent should be consicdered
in the context 0f the rreadaer yolicy of Corngress set forth
in 46 U.3.C. 1421, "t2 cacourage greater and continuing uni-
formity ¢ poating laws and rermlationa zg anong tha several
states end the Federal Covernuaent, a2 nighoer degree of
reciprocity and comity avonyg the several jurizdicticns,
anG civser cToprzration end assistance Lotvaeen the receral
g?v§rnu&nt end tho several statds...” in the boating safety
ald.
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Section % and {its legislative history <eronstrata that the
Congrass <id not iatend that this suthority be used to exenpt
& state or a particular lLodr of watcr fiois the eatire Nct.
Exemp:tions nave peon crancted equimzent or lateling reouire-
frents Lucsusa of a reculiar ¥vse of vessel configuration. If
I werae to exercise the examntioa authoritv oy _excluding the
application ©f all or part of the PRSA to tho watertedies in
gueaticn, it is roscible thac consganary relatcd interests
would succesafully chiallangye v acticn ia court. Ia nvy
view, it would he cifficult to cefend against such a suit
without a strained intercretation of section 9.

8. Covornor Thumnson's rocuest for a poratoriun on the en~
forceront ©f Fedarxal laws on the larxes Las heen considaerad.
It is 7 conclusica that I have no anthority to grant either
a poratoriunm or in some otier way rrevent the arplication of
law to thae operative facts. In the caze of these lNew Pamnshire
lakes, the Coast Guard siznly avplied the judicial tests to
the vertinent geograrhiic and Listoric facts. Helther the
Coamancant of the Coast Cuard ror I c¢an alter either the
pextinent judicial dzeisions, the geograrhy, or the facts.

It {2 only the Conqruss tiat Lias the zower to change the
decal test or the arpliczbility of tho ¥2e2, anéd the courts
that Lave the power €O reviow the facts and deterrine whether
‘a4 particular lody of water is part of the ravigebhle waters of
the nited States.

I trust tlhe answers offered vill enatle you to =cort ocut the
options availaile to the Congress, and the affected atate and
local‘ndminintrators.
Sincerely,
L ]

Wilizam T COlﬁman( JX.

Enclosure /<
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Eonorakle John A. Durkin
United stetos S=nate
Washington, D.C. 20510
Dear Senator Durkin: -

This is in raaponse to your letter of March 2, 1376, in which
you rocucst answers to saveral cuesticus concerning the Coast

Cuard's detormination regarding the status of Lake Winninesaulce l

and intsrconnecting wvaterways. Thu ancwers to your acuesticns
appearx in tie orcer in which you asked them.

1. The legislative historv of the Pederal hoat Safety Act of
1871 (P.L. 32 73)(FiSAY can be found at 1571 G.8. Ceda Cong.
and 2dm. Eews at 1333; of tha Federal Poating Act of 1950 at
1958 U.S. Coda Tong. ard Adm. Hews at 5225; and of the 1956
anencssenty to tha Motorioat Act of 1340 at 195¢ VU.S. Code
Cong. and Adm. YNuws at 2554, The coacept of “navinable watera
of the Unitoed States” has ocvolved froo: nuserous judicial .
Gdecisions, from the mid 1500'3 to the present day. Please /o

I

refcr to ansver 3 for a more complete cdiscusaion. (=
2. 1I¢ i3 trus thet the Coast Guard had not stated its intente
to exerclse jurisdiction over Lare wWinnincsauiee and its
interconncecting waterways, where the juriscictional lLasis is
*navigzble waters of tiie United States,” until the preseat
deterninatioa wvas macde. This is bhocause the Cnast Suard does
not have the rosouvrcces to determipne the juricdical statusg of
evary watertoay in tad United States. Lovever, if the status
of a2 vaterhady i3 guestioned, because of a particuler progranm
vithin tie Coast CGuard, thzn tha Coast Guard will, for its
pursoses, deternine the juridicel status of the waterhoor,

In tha case ©f La.c dinnipesaukee, a Jjurisdictional determiina-
ticn Lecame neccysary vhoa the State of dew haunshira prorosed
to consgruat Lricjes ovey the wvaters o questicn. Tha asrli-
cability of 33 U.s.C. 401 ard ralatad ctatutes adniniztered

iy tae Coaal Cuard turneud on whoetiicf or act the watoers raiag
CLossed were favagarle waters ¢f the Unitad Ltates. Gace the
Cozgt Cuard desaorr inaeg a vatrorzeody ke b2 vart of the naviashle
Waters of the United States for purposes of Coast: Guard
Jurisdiction, it is part of the navigable waters of the United
Llhiated 40X pulk, wivo OL all laue . cow Coual CUMKU Quibililsiuvis.
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3. The snpecific tests uscd to surrort the findinrg that the
waters arc navigasle waters of the United States are the
taats enunciztued in the following judicial cecisicens, among
others: The Dariel Ball, 10 Wall 557 (1870); C.5. v.
Appalachian Clectrie Power Co., 311 U.3. 377 (1%40): and
Economy Ligat and Fower Co. v. U.i., 238 U.S. 113 {(1320),
Erieil;, tihc3a cases 1Ol that waters are navigable waters
of the Unicod States vhen tliicy are or have bcecen used, or are
oxr have leen zuzceptible for use, by theuselves or in connce~ ;
tion with otlier waters, az hkighwavs for sutbatantial iaterstate i
or forcign coirerce, notwitistarding natural or man-nade
chstructions that reguire prortage. / Also, a vaterihody that s
deterrined caravle o ipnrovamant &t a reasonah:le cost to
provide, Ly itself or ia connection with ctier waters, a
higlhway for substantial intcrstate or foreigr cormmerce,
would e consideresu part of toae navicable waters of the
United States. wWith resnect to the facrual bhasis for the
Fiuniru.auheo datermination, the Coast Guard concluded that

e mnjor artion of the chain of waterwavs {3 ravisakla in i
fact; cucnorcial navigation nas baen maintaised in the past
or is currently praesent on a large seqment of the gystem;
anéd prior plans and studies concerning toth the dradqing of
the waterway and the constructicn of parallel canzl voris
conducted Ly private indivicuals, private comranies underx
Etate charter, and the U.S. Mxruw Corrs of Engincers, showod
the eccnonic feecsihility of develorment of the eatirs wvator- |

—

way for purrcses of interstate navigation. These facts met /{,Tﬁhﬁ

R S,

the tests stated asove, thus the vaters were detornined to

bu part of thae navicablo wvaters of the United States. A copy |
of the Coast Guard dotermination is enclcesed for vour infor- 3 :
ration. : ; s Aj

gr—— "\

4. 8ince tha Coast Guard determination ia sclely for rurposcs

of Coast Guard jurisiciction, I cannot vredict with cartainty

vhat avtheority cther Foderal agencies will exercise over Lako
tiinniresaukeoe and ita intsrconnecting vaterwavs. fHoewaver,

becausae the determiration has heen forvarded to nany othear &
Paederal ajencies 2g a routine patter in the normal course of
business, it is hichly rrekable that those asgencies will agree
with the Cecast Cuard determination and will oxerclise thelr
authority cver the wvaters in gucstion.

8. Scctlion 1é(b) o2 tiae PUSA allews certaln persons under
scae circusstances irsunity frer civil daxrages. Also,
acdiiralty licmitations of liaiilicy have arn-lication for
1nciccn~a ocru*r’ng in ravankln vatar& of the hn‘tod Statas,
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a person or vassel lirmitation of lia%nility urnder thase statutas.
That is 2 natter for resclution betweeon private litigants in
the courts.

€. Generally, the preemrtion rrovision ralates to those state
laws and regulations snocified in scetion 12 of the P553A, f.e.,
boat or associated couiraent performance or othor safety
standaxcs. Regiatration rsaouireoents are vreernpted by tho
Suprececy Clauze of the Coastituticn, rather than by zection
10 of tu= ¥FDSA. Section 1f rocuires the Secretary to estaklish
Ly reguletion a stardard purdering svysten for all vesselsa, and
regulaticng at 33 CFR Pert 173 izrlasment gection 18. It is
tho Wew nhamrshire nushering svatex that docs rnet meot the
atandards containea ian tha Part 173 reculaticrs. Concerning

Lie rreezption of sveclific equirment and perfornmance standards,
tha Coast Guard does rot celizit preemnted state laws., 7Th
fipal determingtion of what state lawe are preemrted results
from litication between nrivate litfigants that have been
aggrieved l«v the state reqgulaticn.

The zaze principle governs the rreesntion of cormercial vesaal
lavs and requletions. In the arza of coovoercial vessel safaty,
amons the laws the Coast Guard adzsinisturs are the inspsction
and certification of passenger vezsels operating on the
aavicakls waters, and tha licensing of oreratirg parscanel.
The Poleral laws coztrel, and the Coast Guard la verking
cleossly witn the owners and overators of counwercial vesaels

80 83 to Lrirg that claszs of veszsel into compliance with
facderal lavw.

7 s0Rp™

PRAA was addrcssea 10 Senate Rerort 32-24C, which statesx{

S a- v
‘7. The score of tha section 9 exvnrtion authority of the /. :\

*ohis scotion perrits the Secrstayy to ocxonnt hoats
¢r clagscs of roats fronm particular vreovisione of
the Xxct cor froi;: various reqgulations or standards.®

This statensnt on Congreassional intent should ke considered
in the context of the Lreader rolicy of Congzrazs set forth
in &£ v.S.C. 1431, “to crcourasa greater end continuing uni-
foriazity cf Toating laws apd reozulaticss ar xong the sovercsl
atatey and the Fodaral Governmwent, & higher dacrce of
recipreeity and cowity woong the guveral jurisdictions,

nd clescr cooraration arnd azsistance La2twveen tha Padorel
GoveXiacht 826G the several statez...” 1o the bosting safety
ficld.

D e s
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Section 3 and its legislative tistory dcronstrate that the
“Congress dié rot intend that this muthority be used to exenpt
a state or a particular lodv of water fron the entire Act.
Exerptions have been granted equirrent or lateling reaquire~
ponts rocause ©f a reculiar tvva of vessel confiquraticn. I
I were to excreise the excrmrticn authority Ly excludéing the
aprlicatioa ©f all cor rart of the FIUA to the waterbodies in
question, it is rossiple that consumer related intercsts
would succassiully challenge =y action ia court. In ny
view, it would Le dirficult to defend avainst such a suit
witliocut a atralned internretation of section §.

8. Governor Thoenson's remuast for a morateorium on the en~
forcement of Paceral lavwg on the laxes has been coraidered.
It is vy conclusion tiat 1 have no autlwority to grart elthrer
4 roratorius or in some other way rrevent the apolication of
law to the orerative facts., In tho case of these hew Harnashire
lakes, the Const Cuard siammly apnlied the judicial tests to
the pertinent goograrhic and histeric fzcts. UWeither the
Cozsrarklant of tie Cozst Cuard ncr I can alter either the
pertinent judicial decisicna, the geosranhy. or the facts.
It i3 only tis Congress that Las the powsr to change the
Jegal t2at ox the arvlicalility cf tic PLSA, and the courts
nat have the ncwer to roviav the fects and determine whethex
a particular rody ¢f weter is part of the navigadble waters of
the Unitsed States.

X trust the answers offered will enzhbla you to gort nut the
options available to the Congress, and tie afifected state and
local accminiatrators. : :

Sincerely,

L]
———

e

villian 7. cox.eﬁm‘ Jr.

Inclosure
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DEPARTMENT OF TRARSPORTATTON, E‘ <

COAST GUARL

PURLIC AFYAIRE OFFICE
Firet Coast Cuarg Distric
150 Canseway Street
Koston, ¥4 02114

Mareh 1976

Reteate KO 152-76 ' Date 12 M
}c-ss !"’4—’%‘!"‘{‘ '

2
Contadl ¢k 'mhe Tiran Time of Re
{20737 %-513) ext, &bd

COAST CUARD BRCTNR LIXPORCEMERT ON NEW HAMFPSHIRE JARLS

Bogton--Reur Adwmdral Jsiges ¥, Stevart, Uopmander, Tirst Cosst Gusid
Metrict. annouwnced todey the Coast Couard's inltisl plans to fuplemsnt the
recent detevpination that dr(]srvd Lakes Winnipesavkee and Winnisguan,
the Mevrimack River, snd thedr intercenmnecting watervays navigsble waters
of the United States. The Stste of New Harprhive retains concurrent jurie-
diction over these same waters so. 4n the {nitisl phase, only thore state

.

Yaws affecting Lhe regulation of commercial veussels and the nusderfag of

undocurented pewer driven vessels are preempred_by thix determinuiion,

State laves reparding watrer guality protection aﬁd those that ré)atr to

equiprent rnqﬁirud on recrestions]l boats and the operation of these bosts

rerain in affeet, These state lews are onforceahle by hlle U!lilj&lt &l ¢
ik . . ) < , LS

their discretion.

In the arves of comserclal vessel safety, this pases two requitemenlb‘\f

whtich :ust he met hefore the beginning of the nevipation scasen. Tirst -

atl persomiel who &ve in charge of the navigation of vesarls rarrying PRASENEETE

for hive are reguived 1o have & Cosel tuard Jicense. Second - a)) vessels

CATTYIRE teven vr LOFe passenierz for hire are reguired to be inepected and

Carry accevtificate insurd by the U %, Coast Guard. The insprction of

vensels CRYYYING Seven ov more passengers for hire, thit operate on the

avigable waters of the United States, has been a regquirement since 1957,




-
-

b Whesi the new repulations came into effect at that time they had a congiderable

fmpact on the Coast Cuard worklead betause of the large mmcher of vesgels that

suddenly had to bhe ingpected. The inspection and certification of those
veapeln wan accomplished with an initial liberal enforcemant policy where it
could brn shown that therc was 2 vecord of safe operation., Basically the seme
pltuation now exists fu the Lake Winnipesaukee - Lake Winnisquam area. As in
1957, the Coast Guard intends to be as liberal and flexible ax possible under
the law in applying the regulations to existing vessels on the Laker. Unless
a vesuel is obviously unsafe the owner will be fsgued a tewporary certificate
and given a raasonable parind of time te correct deffclencles. RExperfenced
pevsonniel from the U. 8. Coast Guard Mariine Safety Office, Poriland, Haine,
will comr to the Lakea' area for a 5-day poriod to explain the applicable
rules and repulations to the owners and operators of all rommeretigl vessels
that operate on Lake Wionipesavkee and Lake VWinnlequam. At thet time they
wil] take applications for vessel inspection and will process applications
for licenses. TFor further information contact Commender John EKMAN, U. 8.
Coast Guard, at the following telephone nuwsber: | (207)775-3131, &xt. 751,
The Federal Boat Safety Act of 1971 (Public Law 92-75) requires ail un-
documented vesscls and boats, uscd on the pavigable waters of the United
States, and eguipped with propulsion machinery of any type to heve a number
issued by the proper issuing authority in the state in which the vessel or

hoat 18 principaliy used. As the state of New Hampshire isx not sa approved /

that numbers myat be ohtalued from the Coast Guard until suok time thet the
atLate applies for and recelves approval of a standard numbering syatem.

Note that where a persen livee ig not the determining factor as to wheve a

TR %
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boat {8 registered. The state of prfhcipal use is defined ‘ag where the
vessel oy boat ip used most durdng a calendar year. Recognizisg that it

will be Qifficult to muwber all beats properly for the 1976 boating sea-

son the Coast Guard intends o be lenient when violations of this require-
ment are Lound this year., JThere is no desire to harass boat owmers aor
deprive them of their enjoyment of water recreation. Since Now Hampshirve |
and federel bhoat cquipment and safety requirements are essentially the
same this showvld not pose a problem. Copies of these regulations can be
cbtained at boat shows or through the below address., Boat nusber applica-
tions can be obtaived from post offices im the Lakes Reglon or from the
following addross: -

Chief, Hoating Bafety Division

Flyrat Coast Guard District

150 Cauzeway Street

Boston, HA 02)14

fase
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JIMEHESTEL,

Cites Hampton Phase-Out

Preston Criticizes CG
Control of N.H. Lakes

CONCORD  — Stale Sen.
Robert F. Preston «D-Hamp-
ton) yesterday severely criti-
cized the Coast Guard take-
over of Lake Winnipesaukee.

According to Preston, who
fs chairman of the Senate
Recreation and Development
Committee, the Coast Guard
several yers ago phased out
the permanent facility which
had been located in Hampton
in order to consolidate their
activities.

Then, Presion continued, a
couple of vears ago. they
phased out the Hampton-Sea-
brook Harhor seasonal fa-
cilities to save money and
manpower.

“Now they propose to take
over supervision of New
Hampshire lakes,” Preston
said.

“In my opinion, New Hamp-

shire has an excellent record
of boating safety and no need
exists for federal supervision.
I'm concerned that a greater
influx of boats and new rules
could lead to greater poliutian
of our Ilakes which are
currenily well-controlled.”

He said the federal effort is
an attempt to supersede state
laws and reglations and could
resuit in a loss of licensing
fees in excess of $200.000.

Preston attended a meeting
in Washington recently with
Senators McIntyre and Durkin
and Congressmen D’Amours
and Cleveland and other New
Hampshire officials. He said
legislation will be sponsored
by D’Amours and Cleveland to
prevent the Coast Guard take-

over, but this is a slow
process and, according to
PRESTON Page 18

PRESTON

(Continued from Page (ne)

Preston. “'by that time. the
Feds will be on the scene’.

Continued Preston, “We've
had occasions this past year
where foreign vessels have
violated the 12-mile limit and
destroyed fishing gear of New
Hampshire fishermen and the
Coast Guard's effectiveness is
questionable.

“As far as I'm concerned,
the search and rescue eflorts
for minor mishaps off our
coast are being conducted. in
part. by the commercial fish-
ermen in their assists to the
recreational boaters.

“I would suggest that the
Coast Guard use its man-
power and resources off our
coastline to do a better joh. as
we now cousider a 20-mile
limit dealing with foreign
vessels who would deplete our
valuable coastal resources
end leave New Hampshire
lakes to us.”

-~

Coast Guard
Takes Lakes
Next Week

BOSTON — A Coast Guard
representative will be in La-
conia next week te hegm
implementation o f federal
regulations geverning com-
mercial vessels on Lake Win-
nipesankee and Lake Winni-
squam, Lt Comdr. Glenn
Haines, from the Coast Guard
Marine Safety Office in Port-
land, Maine, will be at
Brickyard Mountain Inn on
March 22 and 23 to explain
the applicable regulations and
begin the required administra-
tive work.

Starting at 19 am. on
Monday, LCDR Haines will
answer questions that com-
mercial vessel owners apd
operators may kave regarding
federal laws and their appli-
cation to commercial vessels
on these iwo New Hampshire
lakes. He will also begin
processing applications for
operator licenses and ve,'ssel
inspections on Lake Winnipe-
saukee and Lake Winnisquam.

A person must be licensed if
he is responsible for the
navigation of a vessel which
carries passengers for bire. In
addition. all vessels carrying
seven oOr more pasSengers
must be inspected and carry a
certificate issued hy the u.s.
Coast Guard. The. Coast

Guard says it intends to be as
lenient and as flexible as

possible in applving the regu-

lations to commercial vessels

on these lakes, Unless a

vessel is obviously unsafe, the

owner will be Issued a tempo-

racy certificate and given 8

reasonable amount of time 10

correct any deficiencies.
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" able to locate the missing lobsterman.. ACTIVE SEARCH SUSPENDED PENDING

* POR OPS HI LITES 22 MAR 76 : BS/GHA

26 FOOT P/V (US) - MAN OVERBOARD - NEW HAMPSHIRE

On Saturday this 26 foot lobster boat was reported underway with no one

on board near Hampton. Utility boats from Coast Guard Station PORTSMOUTH-
HARBoE_ :

EZRBROR and MERRIMACK and an HH3 helicopter from Coast Guard Air Station

CAPE COD plus six local lobater boats searched until dark, but were un-~

-
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A

Wwowe v .
E
BC \,V ? - : INFO: G-OFP  G-aPA
e —— (1 teo Gedd

R 2160407 MAR 76 PLCEIVED G-0%n  -bp
FM CCGDONE BOSTON MA 6-000 ' e-cc
TO CC/COMLANTAREA COGARD NEW YORK NY Cv
INFO WC/COMDT COGARD WASHINGTEN RC. g -
L, YESIBRSTEN §°: 59 Wi
OSR TO AOSR G-M2/USP
SITREP ONE AND FINAL MAN QVERBOARD ;HAMPION, N.H,
1o SITUATION: CENTER

A. 2015278 L/B JAMIE LEE REPORTED TO STA PORTSMOUTH HBR THAT
HE HAD _JUST LOCATED HIS SON'S 26FT L/B U/w WITH NO POB, REPORTING
SOURCE STOPPED 26FT L /B AND HAD COMMENCED SEAPCHING FOR MISSING
POB VHO WAS ONLY POB,

B. POSITION OF INCIDENT: | MILE EAST OF GREAT BOARS HEAD,
HAMPTON, ‘N. H,

Cs WX 0/S: VIND SWw/05, SEA CALM, VIS I10NM,

A. CGAS CAPE COD HH3F, STA PORTSMOUTH HBR UTB, STA MFRRIMACK
RIVEF MLB, AND SIX L/B UfILIZED TO SEARCH AREA UNTIL SUNSET VWITH
RET qIGHTINGS.

B. L/B HAULED TRAPS OF MISSING MAN AND FOUND ONE STRING PARTIALLY
BAITED, AT THE POINT OF THE LAST BAITED TRAP THE LINE WAS BADLY
FOULED AND NO TRAPS Ft *THER Al ONG STRING HAD BEENM BAITED, POSITION
OF FOULED LINE 42-54,54N, A70-a5,5¢ APPROX T¥O0 MILES OFF BEACH,
FATHEFY OF MISSING MAN FPORTF™ ALL PFD*'S STILL ON MAN'S BOAT.

C. ARFA OF SEARCH WELL DEFINED AND SEARCH COMPLETED VITH A
COVER4AGE FACTOR OF @.2 FOR MAN IN THE WATER,

D. 201R11R SUSPENDFD ACTIVE SEARCH PENDING FURTHER DEVELOPMENTS,
ALL 1 B WHICH WERE SEARCHING SECURED APPROX 201754R,

3. FU:URE PLANS:

A, LOCAL DIVERS PLAN TO DIVE 210700R IF WX PERMITS.

B. PLAN NO FURTHER £G ASSI‘TANCE AT THIS TIME,
4, CASE SUSPENDED.

BY
21/006477 S ARL ANT
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UNITED-STATES GOVERNMENT DEPARTMENT OF TRANSPORTATION

-Afemoranclum

SUBJECT:

FROM :

TO

UNITED STATES COAST GUARD
G-C
pate. 24 March 1976
INFORMATION: L
Meeting Regarding Coast Guard Enforcement on Lake Winnipesaukee
Between Rear Admiral Stewart and Governor Thomson

Commandant, U, S. Coast Guard

The Secretary

Rear Admiral J. P. Stewart met with Governor Thomson for approximately
one-half hour on 12 March regarding Coast Guard's plans for enforcement
on the navigable waters of New Hampshire, He showed the Governor the
Press Release that was planned for release that afternoon regarding the
arrival of Coast Guard personnel to answer questions, issue application
blanks, and in those instances where it was possible, to issue licenses.

The meeting was very cordial although it was apparent that the Governor
did not agree with the Coast Guard's position. Admiral Stewart informed
the Governor as to when Coast Guard personnel would be arriving to
assist the personnel who operate vessels on Lake Winnipesaukee and Lake
Winnisquam, and explained why our steps were necessary, The instance
cited as an example was the COMET case, in which the Coast Guard was
taken to task for not keeping charter boats in port when they were unable
to meet Coast Guard inspection., In this case, the Coast Guard was not
found liable, but only because it was not found to be the proximate cause
of the accident, The Governor was informed that there would be no boating
safety patrols on the lakes this year.

yre K
At 1000 Monday, 22 March, Coast Guard officers were on scene at ako.
Yard Mountain Inn at I.ake Winnipesaukee to answer questions and assist
charter boat operators on the regulations in meeting Coast Guard require~
ments, At this time the Coast Guard personnel assigned to the Marine
Safety Office in Portland, Maine were available to issue temporary in-
spection certificates to vessels which could come near enough to compliance
that the Coast Guard would allow additional time to meet issue compliance
requirements and answer questions regarding enforcement procedures,
It was stressed at all times that operators on the lakes would be given
time to meet full compliance of Coast Guard regulations.

< N
f

DEPT. OF TRANSP,, USCG, CG-4214 (3-73)



Commandant to 7 ' “ G-C
The Secretary ' 24 March 1976

Subject: INFORMATION: Meeting Regarding Coast Guard Enforcement
On Lake Winnipesaukee Between Rear Admiral Stewart and
Governor Thomson

The MT, WASHINGTON, the large passenger vessel operating on
Lake Winnipesaukee, will be contacted today, 24 March., She is
presently authorized by the state to carry 1250 passengers. Inas-
much as we are not familiar with the vessel's operation or its con-
struction, we are not sure what steps are necessary to bring this
vessel into compliance sufficiently to allow it to operate.

s
% ,4.; ‘_/’/L-JM

O. W, SILER



THE WHITE HOUSE

WASHINGTON

March 24, 1976

MEMORANDUM FOR THE PRESIDE

FROM :

SUBJECT

JIM CANNO

: U.S. Co Guard in New Hampshire

Secretary Coleman sent you today the attached report on
U.S. Coast Guard action relating to Lake Winnipesaukee
and other waters in New Hampshire.

In brief -

1.

Rear Admiral Stewart, Coast Guard Commander

for the New England area, met with Governor

Thomson on Friday, March 12 and informed ‘e
Governor Thomson that the U.S. Coast Guard K; -,
would begin to exercise jurisdiction over i< oy
Lake Winnisquam, Lake Winnipesaukee, and the :-. 7
Merrimack River. . o

Ve N
: RS
¥ iy U

In addition, Coast Guard personnel began informing
private boat owners in the area they would be
subject to Coast Guard regulations.

Unfortunately, on Saturday, March 20, 1976, a
New Hampshire lobsterman was lost at sea off
the New Hampshire coast and the Coast Guard was
asked to help find him. Governor Thomson, with
whom I talked twice today, complained that the
Coast Guard gave up the search after only three
hours.

Because of the New Hampshire media reports on these two
events, the Coast Guard is perceived as interfering un-
necessarily in State waters but not attending to its
important responsibility to save lives.

Governor Thomson asked me to talk with his Attorney General,
who may file a suit to block the Coast Guard from taking
over Lakes Winnipesaukee, Winnisquam and the Merrimack

River.



State Attorney General David Souter would like to meet
with Secretary Coleman to attempt to resolve the issue.

Secretary Coleman's report on these two incidents is
attached at Tab A.

At Tab B is a copy of your statement given in New Hampshire
on this subject.

Attachments

SN
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THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

March 24, 1976

MEMORANDUM FOR THE PRESIDENT

Enclosed are two exhibits which describe recent
actions by the Coast Guard which have caused you
some concern. Exhibit A describes the circumstances
of the Coast Guard's determination that Lakes
Winnipesaukee and Winnisquam and the Merrimack River
in the State of New Hampshire are navipble waters of
the United States. Exhibit B describes the events
and circumstances surrounding the search for a New
Hampshire citizen lost overboard from his 26 foot
lobster boat.

Both actions have received great play in the New
Eampshire press and have made possible strong anti-
Administration statements by Governor Meldrim Thomson.
I have reviewed all facts in both cases and believe
the Coast Guard's actions to be proper.

/‘ .
{{LL/
¥illiam T. Coleman, Jr.

Enclosures



Department of Transportation
Exhibit A

A recent editorial of the Manchester UNION LEADER, reprinted
in the President's Daily News Summary, seems to indicate

that a Coast Guard Admiral acted in a highhanded and arbitrary
manner in announcing that the Coast Guard would take over
control of Lake Winnipesaukee and Lake Winnisquam and the
Merrimack River in New Hampshire. This has been played up

in the UNION LEADER as an unwarranted expansion of authority
of the Federal Government.

This is a gross misstatement of fact and intent. The facts
are these:

1. After a long drawn out process, it was determined
that those bodies of water in question were in fact
navigable waters of the United States for purposes
of Coast Guard jurisdiction. This determination was
made by the Commandant of the Coast Guard on
September 3, 1975. To make this determination, there
are three tests which must be satisfied:

a. That the major portion of this chain of waterways
between Lake Winnipesaukee and the point where
the Merrimack River drains into the Atlantic
Ocean is navigable in fact.

b. Commercial navigation has been maintained in the

past or is currently present on a large segment
of the system.

c. Private plans and studies concerning both the
dredging of the waterway and the construction of
parallel canal works conducted by private
individuals, private companies under State charter,
and the U. S. Army Corps of Engineers indicated the
economic feasibility of development of the entire
waterway for purpose of interstate navigation.

2. These findings of fact were communicated to the
Governor of New Hampshire in December 1975. Governor
Thomson then appealed to me to declare a moratorium
on the enforcement of Federal law on these bodies of
water. I advised him in turn that I would consider
such action and suggested other alternatives which
included the possibility of a Federal statute exempting
these bodies of water, a court test or State action
which would substitute other kinds of revenue for that
lost by the finding of these lakes and river to be

navigable waters.
FO0 2,5
s YO N
K N\
/ A



3. On March 11 after completing my analysis of the
situation I wrote Governor Thomson indicating that
I have no authority to grant either a moratorium or
in some other way to prevent the application of law
to the operative facts. A copy of this letter was
furnished to Rear Admiral Stewart, Commander, First
Coast Guard District in Boston, Massachusetts, in
whose jurisdiction these lakes and river lie.

4., Admiral Stewart met with Governor Thomson on
March 12. The report I have of the meeting indicates
that it was cordial even though the Governor disagreed
with the Coast Guard's position. Admiral Stewart
explained the Coast Guard's plan for exercising its
statutory responsibilities as the result of a determina-
tion that the Lakes and River involved were navigable
waters in New Hampshire, indicating that Coast Guard
personnel would be available in New Hampshire to
answer questions, issue application blanks, and
licenses where possible. The Governor was informed
that there would be no boating safety patrols on the
Lakes this year.

5. On March 22 Coast Guard officers went to a local inn
near Lake Winnipesaukee to meet with and answer
questions of charter boat operators, to explain the
regulations which the Coast Guard would expect to
enforce. All concerned were informed that the Coast
Guard would allow additional time to meet issue
compliance requirements for proper licensing.

There is no question that this is an unpopular action as far
at the State administration is concerned. No longer will they
be able to charge fees for out-of-state boat operators to use
this Lake. But the Coast Guard feels that it has been more
than helpful in providing assistance to the State to determine
alternative funding sources and even to help draft statutes
which, if passed by Congress, would exempt the Lakes from

the provisions of the law.

I am informed that the State of New Hampshire will seek a
court injunction against the Coast Guard's determination that
these waters are in fact navigable waters of the United States.

An option available to Department of Justice :is to take no
action to resist the granting of a preliminary injunction

o
By
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until the court disposes of the matter on the merits.
The Department of Justice, of course, would defend the
determination of the U. S. Coast Guard on the merits at
final hearing and would ask for an early hearing to get
the matter disposed of on the merits promptly.

William T. Coleman, Jr.



Exhibit B

THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

MEMORANDUM FOR: The President

SUBJECT: Alleged Poor Coast Guard Response
to Search and Rescue Incident Off
Hampton, New Hampshire

The loss of Mr. Irving F. Jones, Jr., operator of the fishing vessel
SEA HAWK off of Hampton, New Hampshire on Saturday, 20 March 1976,
occured sometime between 1 and 2:30 PM while Mr. Jones was engaged

in rebaiting a lobster trapline. Weather conditions were as follows:
air temperature 57°F, water temperature 38°F, sea calm, wind southwest
at 5 knots and visibility 10 miles or better. Mr. Jones was clad

in a yellow rain jacket and may have been wearing boots but was

not wearing any form of personal flotation device.

At approximately 2:30 PM the unoccupied SEA HAWK was found underway
about 3/4 mile off of Hampton Beach by Mr. Irving F. Jones, Senior,
the operator of the fishing vessel JAMIE LEE. After apparently
conducting a search for his son, Mr. Jones called the Coast Guard
Station at Portsmouth Harbor for assistance at 3:20 PM. Coast Guard
forces consisting of two boats and a helicopter were dispatched who,
upon arrival on scene, joined six fishing boats in a search for the
missing man. The search was continued until sundown.

The existing temperature of the water limited the safe immersion
time of a person to twenty minutes and would have been 97% lethal
after 2 hours. There was very little possibility that Mr. Jones
could have survived by the time that the first information was made
known to Coast Guard forces. However, an excellent and thorough
search was conducted on the slim chance that Mr. Jones somehow may
have been alive in the water.

All efforts subsequent to 20 March 1976 to locate Mr. Jones fall
under the category of a body search. Insofar as Coast Guard policy
"with regard to searching can be defined, a search will be prosecuted -
as long as there is any possibility of survival. While we certainly //gfxuhﬁ"F

sympathize with the family and friends of persons lost, we do not =
commit Coast Guard resources to body searches which might result in (E S
making those resources unavailable to other search and rescue cases \g; %y



Subj: Alleged Poor Coast Guard Response to Search and Rescue Incident
Off Hampton, New Hampshire

in which survival would possibly be involved. At the discretion
of the local Coast Guard Commander, when resources are available and

the search does not interfere with other primary duties, he may assist

local law enforcement agencies with body searches if requested to
do so. Such a request was made by the Hampton Police for the
following day, but when the assigned Coast Guard boat arrived on
scene, it could not locate any other searchers and subsequently
ceased searching and returned to base. On the night of 20 March
personnel from the Merrimack Station responded to a report of a
body sighting just off Hampton Beach but was unable to locate the
object reportedly sighted.

A chronological sequence of events is appended for your possible
use.

/

Bue

William T. Coleman, Jr.

Enclosure
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Sequence of Events - Lost Operator, F/V SEA HAWK

The following is a sequence of events recorded in the case of the fishing
vessel SEA HAWK:

Saturday, 20 March 1976

1 to 1:30 PM - Operator of F/V SEA HAWK last seen baiting lobster traps by
3 other lobster fishermen approximately 1 mile east of Great Boars Head,
Hampton, New Hampshire.

2:30 PM - Father of operator of SEA HAWK, in F/V JAMIE LEE located unoccupied
SEA HAWK underway 3/4 mile off Hampton Beach.

3:20 PM - Operator of JAMIE LEE reported to Coast Guard Station Portsmouth
Harbor that operator of SEA HAWK was missing and presumed overboard 1 mile
east of Great Boars Head. Incident reported to Rescue Coordination Center
(RCC) Boston. Forty foot utility boat dispatched from Portsmouth Harbor
Station, 44 foot motor lifeboat dispatched from Merrimack Station and H3F
helicopter dispatched from Air Station Cape Cod to assist in search.

4:01 PM - Forty foot utility boat on scene, joined 6 lobster boats in
search for the missing wman.

4:07 PM -~ Forty four foot motor lifeboat on scene, joined search.

4:15 PM - H3F helicopter on scene. Assumed on scene command and reoriented
search to parallel track pattern with 1/4 mile leg spacing, 2 mile square
about datum at 42 degrees 54.5 min north, 70 degrees 45.5 min west,
approximately 2 miles off the beach and site of fouled lobster trapline
which appeared to be last trap belonging to the missing man which had been
baited. Search boundaries extended 2 1/2 miles north and south and to the
beach.

5:45 PM - Sundown, Coast Guard and civilian search units secured search.
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now in and out of Government that we can’t make upin a
few years for all the environmental evils we perpetrated on
the country over a period of a hundred years.

So there is, I think, a little more flexibility on the part
-of EPA. If you have a specific case, I would recommend
that you communicate it to us. I think there is some
flexibility, if there is a hardship involving the closing
of a plant and the loss of jobs. It depends on the kind of
damage to the environment in each case.

On some occasions—we have just had a tragic thing
happen down in Virginia. You may have read about
it, this Kepone, a chemical. For some reasons or another
that was not promptly and adequately handled by either
the State or the Federal authorities. So you almost have
to handle each case on an individual basis.

Now as to the tax incentive, there is a provision in
the Internal Revenue Code that gives to business a tax
write-off up to a certain percentage for the funds they
expend in improving their plant and equipment to meet
EPA standards.

I know that some small companies that have a bad
cash flow have not been able to utilize that but it is avail-
able and I think it is 20 percent, as I recall. But anyhow
there is such a provision and I think a good many com-
panies I know have used it. But there are some, I am
sure, that for economic reasons, can’t finance it.

But the concept is good. Whether it can meet every
particular plant’s problem or not depends on the individ-
ual plant.

Q. Part of our problem, Mr. President, is not solely
with the existing plant but with our problem of
trying to make a turnover of jobs available as we have
the ebb and flow of companies moving in and out and
trying to attract new industries and new companies, that
they come in and are immediately faced with this type
of a problem. And this is why I address the administra-
tion part of it. And are there things we could do from
the administrative part rather than through the channel
of amendments, which takes a longer process?

Tue PresipEnt. We will take a look at it. But I do
know, as I said a moment ago, there is, I think, a more
understanding and flexible attitude today than there was,
say 3 years ago.

Q. Thank you, Mr. President.

TuEe PresmEeNT. Yes, sir.

Q. Mr. President, John McDonald, State representa-
tive from Manchester, the home of the McIntyre Ski
Area. [Laughter]

Mr. President, both of our New Hampshire Senators
are actively pursuing legislation which would, in effect,
cut one of the links in the marketing chain of the major
oil companies wherein they would not be controlling oil
from the wellhead to the pump. If such legislation is
passed, Mr. President, would you sign this type of legis-
lation or veto it?
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Tue PresmenT. You are talking about the proposals
for divestiture?

Q. That is correct.

Tue Presment. Either horizontal or vertical, and
there are a r\;\xmbcr of proposals in the Congress. I think
there is one that has been reported by a Senate committec
or subcommiftee that would provide for divestiture. I
have no sympathy for the giant oil companies as such. In
fact, we are being blamed because FEA and others are
watching them too closcly.

But anyhow, I don’t think divestiture is the way to solve
the problem. It sgems to me that a2 well-managed oil com-
pany, big or small; is the best way to solve our energy prob-
lem. And to just téar them apart I don’t think answers the
problem.

We have, as I zecall, about 10 to 15 major oil com-
panies. They reapedia financial bonanza a year or so ago.
They are having a léss desirable year at the present time,
but to tear them up, in my opinion, is not the best way to
get them to get in ana help us solve the energy problem.

So I am against just t
you are talking about. \

Q. Thank you, Mg, Pyesident.
Q. Mr. President, Representative McLaughlin from
Nashua.

Would you care to comment on the U.S. Coast Guard’s
encroachment on the inland waters of the State of New
Hampshire. [Laughter]

THe PresmeNT. I think you are talking about prob-
lems involving Lake Winnipesaukee?

Q. Yes, sir.

THe PrResSmENT. And there is another one I cannot
pronounce. Well as I understand the history of this
situation, several years ago a highway had to be built
across the channel. At that time, it was decided by the
Coast Guard that they had to give a permit and they
determined that those were Federal waters. Now I have
never been to those lakes, so I can’t describe the situation
in detail, but the matter has gone personally to the Sec-
cretary of Transportation. He has written to the Governor
and he makes two suggestions for the solution.

Number one, there is a possibility of remedying the
situation by the State. Instead of putting a State tax on
the boats, puts a State tax on the use of ramps on the two
lakes. That is one possibility.

The other possibility is for the Congress to pass legisla-
tion which is being drafted by the Department of Trans-
portation, which excludes those two lakes from Federal
jurisdiction. I am sure the Department of Transportation
will be working with your Members of the House as well
as the Senate. It seems to me the better way to solve the
problem is to get Congress to make an exception in this
case.

As T understand the geography, until they put this high-
way bridge across there, they were never considered navi-
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kind of legislation that I think
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gable waters. But some bureaucrat decided that they had
to grant permission under the existing highway legislation,

._so they granted the permit on the basis they were navigable
waters. And once they are navigable waters then the Fed-

eral Government has jurisdiction and your State tax is
illegal.

I think the better way to do it is one of the two alter-
natives recommended by Secretary Coleman to get spe-
cific legislation, which I believe can be passed without too
much trouble, and it would exclude those two lakes from
the category of navigable waters. If that is done by the
Congress, I will sign the legislation.

Q. Thank you, sir. ‘

Q. Mr. President, I am John Scorpo, selectman from
Hudson, and I am happy to hear you are going to con-
tinue to try to expand the general revenue sharing because
that has allowed Hudson to obtain very good services
without having to increase our tax rate almost 10 percent.

However, when we try to get some assistance to comply
with the Water Pollution Control Act, we seem to run into
all kinds of restrictions. I noticed in your proposed budget
that you are recommending a 60 percent increase in sew-
age treatment facilities. But then as I read further down
the line, you mention there is pending legislation that
might reduce the Federal commitment from 333 billion
down to 45 billion on a long term basis. I was wondering
if you would comment on that.

THe Presment. Well, Congress 5 years ago, as I
recollect, passed an $18 billion program for Federal aid
to local units of Government for sewage treatment plants.
The law expires, I think, next year, if I recall it correctly.

Now, under the present law, you are correct that there
will be $6,900 million spent on local water pollution
units, which is 60 percent more than last year. And I think
it is 90 percent more than 2 years ago.

Now, under the proposed law, we are recommending
some changes and one, for example, we don’t think that
Federal money should go into a local water treatment

. plant and participate in a 10-year growth factor.
Under the present law and under the present funding,

the Federal Government pays for a 10-year growth factor.
The Federal responsibility should be to catch up so that
the local community at the present time is able to handle
the scwage treatment problem up to the standards at the
present time.

Now, the community ought to look down the road at
the growth factor and, when you crank that factor in that
I have discussed, it does account for a sngnxﬁcant part of
the reduction in the funds that we are proposing. And
there are some other modifications which we think, in
the long run, are proper, now that we are going to be more
or less caught up in the local communities around the
country. There will still be a lot of money there, but it
won’t be as much because of the one or two factors that I
have described. There will be money there. And we have

we wmssimam T AWAW, 17O

those communities that didn’t qualify or didn’t appl
under the current program.

I can assure you that we believe that a Federal contri
bution is right, but it has to be tailored to meet the need
at the end of this law, or at the termination of this law
not just the same amount as we have had for the last -
or 5 years.

Q. Thank you, Mr. President.

Q. Mr. President, Costas S. Tentas, chairman of th
New Hampshire State Liquor Commission. I also wan
to welcome you to New Hampshire. It’s nice to see yoi
again.

Txe PresmeNT. Thank you.

Q. And I want to convey to you the best regards of m
counterpart in Michigan, Stan Thayer.

THe PrEsmeNT. We both have monopolies.

Q. We certainly do.

THe PRESENT. It makes a lot of money for Michigar
I don’t know about New Hampshire.

Q. More so in New Hampshire. One of the areas ¢
concern to not only New Hampshire but all the siste
controlled States, which are 18 plus one county, Mont
gomery County in Maryland, is the amount of Feder:
taxes that are tied up in State funds. Our associatior
which is the National Alcoholic Beverage Control Assc
ciation, which is based in Washington, has been reviewin;
and at the present time there is some $115 million tied u
in all these 18 controlled States. Specifically for Nex
Hampshire, of our $10 million inventory, we have som
$6 million of excise taxes tied up.

We have been looking at it carefully with DISCUS
which is the Distilled Spirits of the United States, tha
if at some time will the Federal Government look quit
favorably to either the deferment of taxes or possibly th
return of some of these funds to the individual controlles
States and the open States?

' Tre PreSmENT. Let me see if T understand the prob
lem. When your Commission or the one in Michigan buy
liquor, they have to pay the Federal tax and you have th
inventory on hand until you sell it through your variou
channels.

Q. Which includes the Federal taxes.

THE PresDENT. Right. T wish I could say yes.

Q. I wish you could, too. {Laughter]

Tur PRESDENT. But we would be treating you, you
State differently than we would any other wholesaler. Anc
that is what you are, you are a wholesaler. If we treate
Michigan and New Hampshire differently as a wholesale
than we treat others, I think we would have a significan
number of complaints.

Q. Our proposal would be that all States be treatec
equally, that the deferment of taxes be made and then :
creation of bonded warehouses within each respectiv
State to monitor those taxes that are due the Federa

recommended it, and I think it will be adequate to handle =~ Government. —y
{'v
ey \
. Yo
Volume 12-—Number 7 / f: o: ‘



THE WHITE HOUSE ;-

WASHINGTON

March 24, 1976

MEMORANDUM FOR THE PRESIDE
FROM : JIM CANNO

SUBJECT : U.S. Co Guard in New Hampshire

Secretary Coleman sent you today the attached report on

U.S. Coast Guard action relating to Lake Winnipesaukee
and other waters in New Hampshire.

In brief -

l. Rear Admiral Stewart, Coast Guard Commander
for the New England area, met with Governor
Thomson on Friday, March 12 and informed
Governor Thomson that the U.S. Coast Guard
would begin to exercise jurisdiction over
Lake Winnisquam, Lake Winnipesaukee, and the
Merrimack River.

2. In addition, Coast Guard personnel began. informing
private boat owners in the area they would be
subject to Coast Guard regulatiomns.

3. Unfortunately, on Saturday, March 20, 1976, a
New Hampshire lobsterman was lost at sea off
the New Hampshire coast and the Coast Guard was
asked to help find him. Governor Thomson, with
whom I talked twice today, complained that the

Coast Guard gave up the search after only three
hours. '

Because of the New Hampshire media reports on these two
events, the Coast Guard is perceived as interfering un-
necessarily in State waters but not attending to its
important responsibility to save lives,

Governor Thomson asked me to talk with his Attorney General,
who may file a suit to block the Coast Guard from taking

over Lakes Winnipesaukee, Winnisquam and the Merrimack
River.



State Attorney General David Souter would like to meet
with Secretary Coleman to attempt to resolve the issue.

Secretary Coleman's report on these two incidents is
attached at Tab A.

At Tab B is a copy of your statement given in New Hampshire
on this subject.

Attachments



THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

March 25, 1976

NOTE FOR JIM CANNON

/'

Wl
FROM: Bill Coleman
Enclosed herewith is the legal memorandum
supporting the Coast Guard's determination
that said lakes and river are navigable
waters within the meaning of the U.S.

Constitution.
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Enclosure Lo N

cc: Dr. James Connorxr
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THE WHITE HOUSE

WASHINGTON

March 25, 1976

MEMORANDUM TO THE FILE
"CONVERSATION WITH THE PRESIDENT"

SUBJECT: Lake Winnipesaukee

I asked the President for his guidance on the Lake
Winnipesaukee issue.

1. Secretary Coleman indicated that he felt it was
not legal for him to direct the Coast Guard to
reverse its finding that these waters are navigable.

2. Coleman is willing to meet with New Hampshire
Attorney General David Souter (on Monday) and attempt
to resolve the matter--out of court, if possible;
through a court decision, if necessary.

T~

The President indicated that thyY¥s was agreeable to
himthat Secretary Coleman and/Attorney General of
New Hampshire resolve the matter out of court.

If, however, the President said, they cannot resolve
it promptly, he wants to get Senator McIntyre an ,4,¥v Tly

Senator Dugrken and Representative Cleveland ({to
exempt these waters from Coast Guard jurisdiction. kfbvu‘,g,

inform them that he will get legislation passed t

I raised the question of whether we might consider

changes in the federal laws relating to navigable

waters, and the President said he felt this was

something we should consider. I told him we would )
put together a memorandum of options on possible T2 »
changes. fLater, I ,related W%
Coleman. Specifically, I suggested that bsead-changes *‘z‘
might relate to: ( }56,'_

(a) the level of commercial activity, by

(b) finding to be made by third party, Lah&*)‘iz(
(c) finding to be made in consultation with a jfatiz;

elected official such as the governor. ﬁi%bo



MEMORANDUM

THE WHITE HOUSE

WASHINGTON

March 25, 1976

MEMORANDUM FOR: JAMES M. CANNON

- C‘é\): <
FROM: DAWN D. BENNETT
RE: Navigable Waters

As per our conversation of earlier todays.

A navigable waterway is one which, in its natural or improved
state, is either used or suitable for use as a highway for
commerxce, over which customary travel and trade may proceed.
Though it is not necessary that improvements be completed or
even authorized, there must be a balance between the cost of
the improvement and the need, at the time that the improve-
ment would be useful. All navigable waters are subject to
United States jurisdiction. U.S. v. Appalachian Electric Power

Co. 311 U.S. 377(1940); Commerce Clause of the United States
Constitution.

14 U.S.C. 2 mandates that the Coast Guards shall perform their

duties"upon the . . . waters subject to the jurisdiction of
the United States."
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THE WHITE HOUSE

WASHINGTON

March 25, 1976

MEMORANDUM TO THE FILE
"CONVERSATION WITH THE PRESIDENT"

SUBJECT: Lake Winnipesaukee

I asked the President for his guidance on the Lake
Winnipesaukee issue.

1. Secretary Coleman indicated that he felt it was
not legal for him to direct the Coast Guard to
reverse its finding that these waters are navigable.

2. Coleman is willing to meet with New Hampshire
Attorney General David Souter (on Monday) and attempt
to resolve the matter--out of court, if possible;
through a court decision, if necessary.

A A N
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The President indicated that thy¥s was agreeable to i .

him;that Secretary Coleman and/Attorney General of

New Hampshire resolve the matter out of court.

If, however, the President said, they cannot resolve
it promptly, he wants to get Senator McIntyre an
Senator Dugrken and Representative Cleveland (to
inform them that he will get legislation passed t
exempt these waters from Coast Guard jurisdiction. kf%zg‘_g_

I raised the question of whether we might consider
changes in the federal laws relating to navigable
waters, and the President said he felt this was
something we should consider. I told him we would

put together a memorandum of options on possible 77%4,;
changes. fLater, I ,related these_matta;s’t6'§€E;EE;;;—’c¢a1
Coleman. Specifically, I suggested that bxread-changes k‘zqé
might relate to: C

(a) the level of commercial activity, 7

(b) finding to be made by third party, Lb%,.;ka

§=

(c) finding to be made in consultation with a £1GLZZ;
elected official such as the governor. /4-;,,‘_0



THE WHITE HOUSE

WASHINGTON

March 29, 1976

MEMORANDUM FOR: JIM CANNON
FROM: MAX FRIEDERSDORF /{/, / )
SUBJECT: New Hampshire Coast Guard Problem

I am sending you a letter received today from Senator McIntyre concerning
the Coast Guard situation in New Hampshire,

Senator McIntyre attempted to call the President this afternoon and we
returned the call and ascertained that the subject of the call was contained
in this letter which we picked up in the Senator's office.

I request that you expedite a substantive response to the Senator's letter
for the President's signature.
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COMMITTEE ON ARMED SERVICES

T. EDWARD BRASWELL, JR., CHIEF COUNSEL AND STAFF DIRECTOR WASHINGTON, D.C. 20510

March 29, 1976

The Honorable Gerald R. Ford
The President

The White House

Washington, D. C.

Dear Mr. President:

I directly appeal to you to declare a moratorium on the
U.S. Coast Guard's assumption of concurrent jurisdiction over
certain waters in New Hampshire, namely, Lakes Winnisquam and
Winnipesaukee, the connecting waterways, and the in-state
portion of the Merrimack River.

I make this appeal, Mr. President, because a moratorium
may be the only action that can insure safe, responsible boat-
ing on these waters in the season about to commence.

Wholesale public confusion over respective State and
Federal responsibilities under concurrent jurisdiction--and over
the specific obligations of individual boatsmen in meeting
legal requirements under the new jurisdictional arrangement--
may create a dangerous situation on these waters unless the

2T RN

changeover process is suspended immediately and through //’q,- FERY o
the balance of the 1976 boating season. f S o ]
The Coast Guard tells me that even under concurrent juris-, =

diction it retains pre-emptive authority in three areas: boat . _ .
mmbering, boat manufacture standards, and boat safety equip-

ment requirements. But the Coast Guard also has announced that

in deference to the New Hampshire situation it will be "liberal,
lenient and flexible" this season. And while I appreciate this
gesture of good will on the part of the Coast Guard, 1 fear that a
lenient enforcement policy, coupled with confusion over individual
responsibilities under the new system, and further confusion over
just what State water patrols can--or can't--enforce in the way

of boat safety equipment will leave a dangerous vacuum in
authority that invites conscious or innocent violations, accidents,
perhaps even tragedy.

Legislation to exempt these waters by declaring them non-
navigable and thus not subject to Coast Guard jurisdiction was
introduced in the Senate last week, Mr. President, and I appreciate
your New Hampshire Primary campaign pledge to sign such legislation



if it reaches your desk. What concerns me, however, is the
possibility that such legislation cannot be passed and signed
into law before the boating season begins.

Therefore, I am appealing to you to please declare, by
Executive Order, a moratorium on Coast Guard assumption of juris-
diction over these waters until the upcoming boating season is
over for the year.

I thank you for your consideration, Mr. President.

United States Sena r

TJM:Om



Dear Senator Mclntyre:
!mmhhmmmmm

invelving the U.S. Coast Guard im New Hampshire
has been recelved.

Please be assured that I will bring this to the President's
attention without delay and I am sure that he will want

to respond directly to you.
With kisdest regards,
Sincerely,

Max L. Friedersdor{
Assistant to the President

Homorable Thomas J. Mcntyre
United States Senate

Washington, D.C. 20510

F:jg

c: Jim Cannon w/inc. for substantive response
Judy Berg-Hansen - FYI




MEMORANDUM FOR THE PRESIDENT
FROM: MAX FRIEDERSDORF

SUBJECT:  Semator Thowas J. Melutgee

Senator Mcintyre tried to call the President this afterncon and the call
was retarned by White House Congresaisnal Relstions.

Ths call concerned the Coast Guard matter in New Hampshire and we
picked up a lettar to the President cenceraning this issus which is attached.

1 beve asked Jim Cannon to draft a substantive response for the Presidenty
siguature and wantsd the President to have a copy of this letter in the event
that he wanted to return the phone call.

1 dou’t belisve a return phoue call is absclutely necessary because we
have discussed the situation with Senator Mcintyre and he understands
that his letter was delivered to the President.

bee: Jack Marsh
Dick Cheney




THE WHITE HOUSE

WASHINGTON

March 29, 1976

MEMORANDUM FOR: JIM CANNON

PROM: JUDITH RICHARDS HOP
SUBJECT: Lake Winnipesaukee

In response to your memo of March 25, 1976, Secretary Coleman
met with David Souter today in an attempt to resolve Coast
Guard jurisdiction over this Lake. Under the Federal Boating
Act, Coast Guard jurisdiction is based on the fact that the
Lake is a headwater for other bodies of water, including the
Merrimac River, which flows inter-state and to the ocean.
However, there is a 60 foot waterfall in the Merrimac River
which Souter argues makes it, therefore, Lake Winnipesaukee,
non-navigable. There is also a recent 2nd Circuit case

which buttresses the contention of non-navigability in a
similar factural situation.

DOT will make a formal response to Souter by April 6. They
are also studying the history of attempts to amend the
legislation by leading Senators (e.g., Senator Humphrey) to
exclude Lakes within their own States. All such attempts
have failed.

S <
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THE WHITE HOUSE

WASHINGTON
March 30, 1976

MEMORANDUM FOR: JIM CANNON
FROM: JUDITH RICHARDS
SUBJECT: Lake Winnipesaukee

Secretary Coleman telephoned and spoke with the President at
one o'clock today concerning the Lake Winnipesaukee issue.
They agreed that:

1. The Secretary would reopen the decision on navigability,
appoint a three person task force (a representative of the
New Hampshire Attorney General, a Coast Guard representative,
and an officer of the Department of Transportation's General
Counsel Staff) to visit New Hampshire, investigate all
geographical, historical and legal considerations, and
report its findings to the Coast Guard Commandant and the
Secretary of Transportation by April 16.

2. The Coast Guard would accept the invitation of New Hamp-
shire's Attorney General to inspect commercial vessels
currently in use on Lake Winnipesaukee, particularly the
1250-passenger ferry, Mount Washington.

The details of this proposal are currently being worked out
at DOT by Secretary Coleman and Commandant Siler, and agree-
ment should be reached by close of business today. Basically,
the Commandant would reconsider and render his opinion by
April 19, 1If his decision is contrary to the recommendation
of any task force member, that member may appeal to Secretary
Coleman by April 22, and Secretary Coleman would render a
final decision by April 26.

Secretary Coleman expects to make his announcement tomorrow
morning. A draft of his statement, worked out by me and
DOT's General Counsel's office, 1s attached at Tab A. The
proposed press release is at Tab B.

cc: Art Quern






RECONSIDERATION OF THE DETERMINATION BY THE COMMANDANT
OF THE U.S. COAST GUARD THAT THE WATERS OF LAKES
WINNIPESAUKEE AND WINNISQUAM, NEW HAMPSHIRE,
THE MERRIMACK RIVER, AND INTERCONNECTED WATERWAYS ARE
NAVIGABLE WATERS OF THE U.S. DATED SEPTEMBER 2, 1975

On September 2, 1975, at the request of the State of New
Hampshire in connection with the construction of two bridges,
the Commandant of the U.S. Coast Guard determined that the
water system extending from the mouth of the Merrimac River
at Newburyport, Massachusetts through a system of rivers and
lakes to the north shore of Lake Winnipesaukee are navigable
under the Constitution and laws of the United States.

Subsequent to that determination, the Attorney General of

the State of New Hampshire has raised new historical and
geographic facts that are material and relevant to the Coast
Guard's determination of navigability. The State Attorney
General has also raised certain questions of legal interpretation
that should be considered and addressed in an administrative
determination of navigability. Because the State Attorney
General did not participate in the Coast Guard's initial
determination, I have decided that it is in the interest of

a just and fair resolution of this issue that the question

of navigability be reopened in order to provide an opportunity
to assess these new facts and evidence and to review further
the applicable law in light of these new facts.

Because it is in the interest of all parties concerned that
these questions be resolved quickly, I am hereby directing
the establishment of a special task force, consisting of a
representative designated by the Attorney General of the
State of New Hampshire, a representative designated by the
Coast Guard and a representative designated by the General
Counsel of DOT. This task force will visit the State and
undertake a thorough review of all the historical and geographic
facts that are relevant to determination of navigability.
The task force will also study the appropriate statutes and
court decisions and provide advice on how the law should be
applied to the facts.

The task force will report its findings of fact and law
jointly to the Commandant of the Coast Guard and to me by
April 16. Within three days from receipt of the report of
the task force, the Commandant will decide whether to uphold,
modify or reverse his initial determination. If the Com-
mandant determines that all or part of the water system is
navigable, and if such a determination is inconsistent with
the recommendation of the task force or of any member thereof,
then the task force or that member may appeal to me for
reconsideration within three days. If necessary, I will
render a final determination within three days after receipt
of such an appeal.



This de novo review will be without any bias resulting from
the September 2, 1975 determination of the Commandant.

The findings of the task force will be made public, including
any concurring or disenting views of individual members.

The Attorney General of the State of New Hampshire has

invited the Coast Guard to inspect commercial vessels currently
in use on Lake Winnipesaukee. The Coast Guard has accepted
that invitation and intends to inspect the appropriate

vessels as soon as possible. This action is without prejudice
to any final determination on navigability. The Coast Guard
will not undertake any further action under the Federal

Boat Safety Act until after the final resolution of this

issue.






PRESS RELEASE

Secretary of Transportation William T. Coleman, Jr. announced
today the establishment of a special task force to review

and reconsider the issue of whether certain waters in the
State of New Hampshire are navigable under the laws of the
United States. These waters include Lakes Winnipesaukee

and Winnisquam, New Hampshire, the Merrimack River, and
interconnected waterways.

In deciding to reopen the issue for further consideration,
the Secretary cited new factual evidence about the historical
use and geography of these waters which were brought to his
attention in a recent meeting with the Attorney General of
the State of New Hampshire.

The task force will include representatives of the State
Attorney General, the Coast Guard, and the General Counsel
of the Department of Transportation. It will report on or
before April 16 jointly to the Commandant and the Secretary.

In calling for the review, the Secretary said that "it is in

the interest of a just and fair resolution of this issue

that the question of navigability be reopened for reconsideration
in order to provide an opportunity to assess these new facts

and evidence and to review further the applicable law."

"It is important", the Secretary said, "in an issue in-
volving the application of constitutional law to a complex
set of facts that a complete and thorough review take place
including the participation of those officials who have
access to valuable historical information." Since the
determination of navigability has substantial implications
for the State, it is "only fair that the State have the
opportunity to participate in a search for the facts and in
the interpretation of the law."
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