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CCGDl ltr 3270 to c-ccs of 27 Feb. 74 
l~orsc, -R . Halliclay. ''Lakes of tho Lake, H 

'l'i1c New England Sar:lplcr II. 
Hcald-;-B"ruc~-i -o. ?o~~~~~~~~~~--~f.-~tt~ak~J. t-!ercdi th 
llews Inc., 1!>71. 
Lt. Halton's Hamo 3270 of 25 Oct. 73 \·:/enclosures. 
Telecon Lt. \·1iesc (G-T...!'~I) to Lt. Haguirc (CCGDl-dl) 
cf 6 Harch 75. 
r~r.n ual Report of C~ief of Eng inc:ers. u.s. Arm:y, l.-lft_i __________ -------------- ·-··--

i!UI!t, l:lmcr }.t. N.H. 'i'o\':n :-iar.v~s, Uoone House, 1970. 
N.H • .1\.t:"<c.~rican Gufdf~ -~-~-ries ,-·Fedcral writer3 series, 
---.-.. -- ;\-·~41:-·i·--- -·· ·--·-·- .. -·-.:.,-·· 
Hougato!l 1-:u.f ... ll.:l Co., l9.JO 
Couiclt. Instruction 5920.4 of 12 nov. 71 

1. Ref£rcncc (a) r,.~c:uc.sted a utltCrn!ir:atiorl as to \:~heth~r the 
waters of Laroe·::; Went\:orth, l-1innipcsaukee, anu Winnisr:rua&-n, the 
Merr.inaci.: .ltiver a:-~d all ~~cir ir:.tcrco~necting watenrD.ys in 
Nc'" ajDr.pshire: anti !·iassac!lusetts «re part of the navigable 
water~ of the U.S. . ~!"lc rc\,-ruos t \-."a5 ~adc in connection \1i th 
the propose:~ con5truction of t'·:o bridg(.•s t·y the St~tc of i;c\v 
J!zu~pshirc. O.ne structure ~...-ould rcr;laco an older bridqe ,_,_.hich 
pre:s€ntly nr.ans "the nu.rrm:s" cf Ninr.isqua:m Lake at Hinnioc.ruam , 
t.;e,.., Ear•tpshire . 'I'hc other hridgc \"mule b .. ~ t-uilt over the rcrtion 
C)f the Sidth niver lyinq tct~:cm~ Lak.0 Hen-1:\-:orth and Crc5ccnt 
La}~(.· in the vicinity of 'Y:olfc't>oro Falls, Net" Har.:pshire. Por 
reasons c>:plained in t!-';c analysis l!cl0,;1, and in uccordance 
with 33 CF:R. 2.15-15, I find that the t:ater.3 of r,akes 
Uinnipcsaub~c and -.anni~quruJ, the Herriu,"l ~}.- Ri vcr, and all 
their inte:rcc:mcctinq uat(::n<aya in r~o\ol Hanpshire and 
Ua!!sac!1usctt:J arc ndviq.:tblc \:ut0rs of t!-•~ United states 
and \·:ater3 su~j~ct to th,;.~ jurir;di ctio:1 of t:,.a t.nitcd ~tatr.:s 
for purpo:;cs of Coast G~!arC:! jurisdiction. no"Jcv~r, the 
\o:atcrs of t.ak<:: l-fc:-lbv-ortll, Cr~sc;-_mt l.<lke , and bot!-1 tha urp~r 
a..'l"\d lo•.,:c;r porticr:. of tl:o S"ni t11 lti vcr are de:ternincd not 
to b~ n:!vic;ahlc ...... ~tcrs o! tho United St.:l":<:s for purposes of 
Coast Guard jurisc::!iction. 
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Subj: Navigable \~atcrs of the u.s.; dctcnnination concerning 
Lruces Nent\:orth, Hinnipcsaukee, and l·linninquam, 
lle\-1 l!anpshiro, the Nerrimack River, and Interconnected 
\'laten~ays. 

2. Lake t·lenc-rorth is located near the en3tern border of NC\'1 
Hllr.\pshire, a.h.out rnich-1ay bct\-recn the north~rn and southern 
boundaries of the stat<.~, in the vicinity of 71°10' longitude. 
It drains into Lake \Jin.nipcstl.ukee, a much larger body of 
~1ater lo.ca:t.cd :Jeveral 1nilcs to the west. The waters connecting 
these two lakes are co~only referred to as the Snith aiver 
although, for purposes of this discussion, they will be divided 
into two £cctors. '.l'he upper portion, apprmdmately 3/8 of n 
mile in length, flO\olS fron the western shores of Lake Wentt1orth 
into Crescent Lake. The, State of Ney..r Har.tpshire proposes t.he 
con!;truction of one of the aforementioned bridges ove:r this 
stretch. Crescent Lake drair.s in a "'ester!~, direction, through 
the 10\·.'er portion of the Srni th Ri vcr. This segment of the stream 
flo\·IS for approxi:r.1atcly 3/3 of a nile before entering Front 
Bay, a 5/8 mile long passag~ extending fro~ the enstcrn shore 
of Lake \·linnipcsaukco. Lake Hinnipcsaukce is sone 19 miles 
in length and varies in wid~1 from one to ten miles. It 
connects with Paugus nay through a 3/8 mile channel \vhich begins 
near Hier • s Beach. Paugus Bay, an elongated body of vtater some 
3 1/2 miles in length, drains into Op~cheo Bay, \>lith the 
interconnecting waterway running a relati "'"ely short distance 
of l/0 of a rnile. Opcchee nay is approximately t'\ro miles long 
and 1/2 mile \-dele. Its waters flow through a l 1/4 I<~ile 
passage before entering Hinnisquam -Lakc. This lake is some 
9 1nilcs long and 2 1/4 r:J.les ~1ids. Near the tO\ln of \'linnisquam, 
\ihich is located on the shores of the lake, the width narrm-:s. 
It is at thin point that the State of New Haznpshire propones 
reconntruction of the existing bric!qc. Lake \·linnisquam drains 
through a 3/4 Iuilc long passage into Silver Lake, \-:hich is 
approximately one milG long and l/2 mil~ \-;ide. The outfl0\>7 
of t;1is lake forms the hca.cl....-aters of the \-linnipenaukee River. 
This river runs in a \o':esterly direction for 8 niles heforc it ! 
merges \-lith the: waters of the Pex'lig\iasset River, the confluence i 
of the t·;o forning t!1•:: Herri~1ack .I<ivcr at ClpproY.il"'lately 71°40 1 

I! 

longitude. The total length of the Ncrrirnack River is some 
110 miles. Initially it run~ in a sout~erly direction, but I 
shortly CJ.ftcr it flo~·s over the Hoo};sctt Falls it crosses tho/ >Rb I 
ltassach.usctts border and turns cast. It continues in this .. ~ <,.. 1

1. 

~· <1irectiobn until it finally drains into t~-:.c I\.
1
tlantic Ofccan ..... y~ I 

near Ne\·1 'Urypcrt HasrHlCh'J.Sctts. The cnt:tre ength o · the -v 

Aforementioned interconnecting bodies of water, if measured 
by tl~c wost direct route, is 140 5/0 Diles. 
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Subj: Navigable ~iatcrs of t.~e u.s. 1 determination concerning 
Lakes Wcnt~-1orth, k·:innipesaukee 1 unci Hinnis.:..Iuwn, 
New Har;;pshirc 1 the l·~errimack River 1 ~"ld Interconnected 
Waterways. 

3. Of the totul 148 5/il clles of .\f~ten.ray under consideration, 
approxirJately 136 miles aro currontly navigabla in fact. d'o 
facts have bc~n found 'i.-lhich cicmon~trate t::tai: tha entire chain 
of Haterways nas been cuuulatively used a~:; a continual <L""ld 
unintcrruptc<.l highway of col!'.r.'ercial naviga·tion. llo-.-1ever 1 there 
is ample evidancc t.'"lat the portion of the chain below the lc.ver 
Smith P...ivcr (approximately 146 3/C r.iiles) \Jas susce~tiblc to 
developn:-ent for use for comr..crcial interstate water transporta
tion. Both Lakes i-7ent\lorth and Cr,2scent and the up.i:Jer ~ortion 
of the Sr.d th Hi vcr \'lhich joi11s th~ t\-to are navigaole in fact 
as nll arc presently used and l1ave past histories of use for · 
co.t:Ur.e rcial 11urposes. .dm>~ever, thi! lo\·lCr i:-'Ortion of ti1e Srai th 
River is not currently navigaLle 1 nor is thE:!ra any in~cation 
that it ever has .been. LcL·;o 'ilinnip.lsauke:u shows a long and 
varied histoxy of colJO~rcial usc. As pointed out at pp. 13-16 
of ref. (b) 1 frora the tir.-.e of the earliest sattlers \o'hO traversed 
its \·taters in dugouts th~r9 has been a continuous ,t:~rogrlo:1ssiOil 
in the advance&>ent:. of the ty~es of vas.::>els uzod on t."lc lake, 
including lur~e, flat botto~d, oar provclled ve~sels, paddle 
wheel boats, ancl several types of !itcmr.ships. 'l'hcsc boats 
engaged in varied types of co~~wrce incluuing ~~e c~rriage 
of passengers for hire 1 ra':l miltcrials 1 anti provisions for 
early settlers. '.i'his coir:.r:::.C!rcial usage is continued today 
as is evi<.ienced by a mail .ooat which presently op~rates on 
Lake ;·annipesaukce as the o:.1ly floating post office on w"l 
inland bod1• of uatcr i.::t t.'lc u.s. Page 46 of raf. (c). The 
passage frora L<::ke Winnipesaukea to Faugus day has an extensive 
historj of navigational usage. As waters have been used for 
suba~~tial logging vur~oses ana as. a route for mail deliver]. 
Paugus llay itself is navig~le in fact nnd has been used 
in conjtu"lctioa vlitn Lake i·iinni~.~osaukee for cornrr;arcial naviga- 0oit 
~ion for r:mny years. ·r~lis would inclua.~ the carriatJQ of · tJ 

sup;:>lic3 cmd .::··ussengcrs from L~es;ort to various points on {; 
Lake h'innipeBau;:.ee, and th~ dcliv..:.:ry of log rv.ftD to ·the 
~lill at Lakeport. i'ne passage f=orJ. Paugu3 J3ay to Opechee • 
.Bny i~ not prt~sentlr navigable in fact 1 primarily due to 
the presence of sev~ral artificial barriers, ~uch as a uam at 
Lakei;)Ort, ~~e·w i·lam~snirc3. Opec.hec lidJ is navigabla in fact 
but is not p resently u::;od nor has iJ.J."'l.Y knO!.'ln pa:.;t nistor~· of 
use for i;)ur;>oscs of CO!r.mcrcial navigCltion. ·r~l.e .t'as;;;ag~ bet\•:ecn 
Opec..'lco lJay aro.u Uinuizqu~:1 L~~e i3 no·t presently navigable 
in fact due to its shallo\-1 de:t?th and the prc:;~nce of sev~ral 
barriers 1 including a <ia:a. ~'iinnisquam Lake is navigable in 
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Subj: Navigable Haters of the u.s.: determination concernin<J 
Lakes Henttrortl:., t1innipesnukee, and Winnisc:uam, 
New I;arnpshire, the Herrimac;" River, and Interconnected 
l~atentays. 

fact although there is no indicntion of its present use for 
comrr.crcial navigation. However, it has a past history of 
cor.F-crcial usc by mailboats and by lografts of the tir.mer 
industry. Throughout the nineteenth ce!1tury boats for hire 
carried passengers ancl supplies to various pointn on the 
Lake, including the no~v devclo~ed to,·ms of Laconia, Heredith 
Center, and Hinnisquazn, all of l.:hich border on its shores. 
pp. 7-8 of Ref (d). The passage betueen Hinnisquam Lake and 
Silver Lake is not presently navigable in filet due to a dar"l 
near its southern end, nor is there any indication of past 
commercial navigation on it. Silver Lake is J."~rescntly 
navi9able in fact althou<Jh there is no knm·m information to 
show present or past cor:ur.ercial navigation. The ~·1innipesaukee 
Rb,.cr is not presently navigable in fact due to the presence 
of s~vcral artificial obstructions. Neither does it have any 
past history of COr.'.mercial navigation. The U?pCr reaches of . 
the Herr i:r.<ack River r l:c:t'l.-.reen Franklin and Concord, N€\<' liampshire, 
does not presently support COii1r.1crcial navigation. However, 
the history of the rivcr•s usaqe, beginning as early as 
17G4 and continuing through tho mid-nineteenth century, sho~;s 
its extensive enplcyrnent for purposes of floating immense 
quantities of lUR.ber from the Franklin area to clestinations 
dO\'instrcam as far a'Yl~Y as Lo\.;cll, !·'iassachusetts. Commercial 
navigation on the :-1errir.1ack River 'Has ·increased in 1803 \vhen 
a canal systc~ extending from Boston was tied into the river 
approximately tv:o miles north of Lo~1ell, Hassachusetts. Knm\•n 
as ti1e }tiddlczcx Canal, this syst~~ served as a major artery 
of transportation fer products from Ne'l.-1 Hamoshire to urban 
marJ~ets to the south. The canal boats llhich made these trins 
carried passengers as \~·ell as cargo. Initial planning ,..,as • 
made to extcn~ this canal system northuard through the entire 
stretch of interconnecting •.:1aten1ays to Lake l':inni!lcsaukee. 
In 1813, John L. Sullivan prepared a r•a:_:>er enti tlcd 
Remarl~s on the Innortancc of Inland Naviqation from Boston bv 
tne-i-li"c..~di0.5C:~ Canal and--&.~ Z:~crrTii"ad:-niver ~n the 1:-rcscnt c:nd 
Proba."i:>le -Future- sfatc of-forei-cm--Coi.r.:crce, ·rn \':rlu.c;l. he cOJ1ceived 
Of a-canal ~ystec ,~}1fch\·;oul-a-go-·})eyona-C0!1COrd, Ne\-7 Hampshire 
and "oper. up the fertile shores of \'1innir.inochec (sic) Lakes to 
trade with L'lc Doston area." In suppor'C of this proposition the 
author dcscri!Jcd th~ economy and efficiency of this planned 
waterway systcr.1 in tran~porting goo<ls to and from Eoston. •fhi5 
paper is an indication of the early recognition of the econo:aic 
feasibility of dev~lo~~ent of this watcn;ay systcQ for cornaercial 
traffic, at a favorable cost-benefit ratio, although this pl<:u1 
became obsolete '.dth the advent o f the railroad and its extension 
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Subj: Naviqiililc Haters of the u.s.; determin;1tion concerning 
Lakes t:entl\"Orth., Wi!'Ulipeaaukce , and \·linnisC"tuar:t, 
liev Jim.tpshire, the r.~arrb:'\acJ~ Ri vor, and Interconnected 
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into the interior of Nc\r: llar;tpshire. !~evcrtJ:-~cless, the Middlesex 
Canal ._...as actively uscci by a Vllricty of types of v<:snels free its 
opcnin~ u.."ltil the ctirly 1840s/. 'l'hi3 gystcr:~ allo\Yc<l travel 
frora I:.oston to Lo\Y"ell vi-:1 the canal and lJy river north to Concord 1 

Neu HilZ:•"P::hire . C~ial bonts were U!.ied for the trancr.-ortation of 
frC;ight on t!1c canal itsolf, but a steamship die operate a 
regulur run on the ri vcr betwe<m Lmu~ll l-!~s:;. and Nashua, 
New l!amp:;hirc for a few yc;ars, carrying a ca~<:~.city of 500 
passengers. P. ll of ref (d). The Concord River intersects 
the Herrit;~ack River at 1..0\i~ll. As <1 result, tl1e sizo of t.lte 
lower portion of the Nerrir,:.ack, if ncrcly !',ea5ur~d in sheer 
volm:1a of ~atcr carried, i!J con3iderably larger ti1an the upper 
portion. With tll~ e.."~Cccption of a natural t·mtarfall at Lowell, 
the 10\-.·er Herrir.lack is navigable L& fuct fron Lo\>tcll to 
Newburyport. Hc•.,.;ever , t!lo aforc!:v:~:1tioncd barrier did not Jr.pedc 
prior river traffic, as the Pawtuckctt Canal \•:oas built at Lowell 
to circur...vent the fall:J, thus enablinq V•::!:Jscl navigation from 
the mouth of the river all the way to Concord. Ref (e). The 
susceptibility cf ti:.e latwr river ocghlent to coL-;roercial 
navig,\tion i:J further evidenced by t!-:e fact that a large 
passenger steamer negotiated ~'le ri vcr from Lowell to 1-:c~;buryport 
in 1640. P. 12 at Ref (d). 

<&. Aside from actual navioatio~1al ua-e of the segment::; of waterway 
unclcr conr>iderat~on !:>cveral Prior govCJ=m~.en tal actio:-!3 have 
particul~ bcarinq on this c:ctcrmnatio:l. '.l'ho Fau<Jus Channel wao 
drecgcJ. in l.SG.2 and r~drcdged i'l 192:> by the u.s. l:ngincer 
Office' for that di;;trict m.ci.c r t.'1e t..~cn existing Dcpartt:.ent of 
War. T;le purpose for this original project \l:as stated as boinq 
to enable the five stccuit.S!l.ips which operatuci on Lake tHnnipcsaukec 
to roach the to\·m of La1-;epcrt on the ~out!H?rn end of raugu3 Bay 
(t11cn l-~'"l0\1~1 as Long lia:r) by :lailing throuqh the intcrccmnectinq 
~'}annel. ~. 501 Of ref (f). ~~~cpar,;tte_CCD,fi;ruiro~onal anEJ:Otn;~. f 

a~i.<.?IlB~ ... r~or.o..,.J.:.a.C.u.-f"oz; -the_,a.riginal .. prcd c.c~ Y.!l~r-th.£....R{ vcr_an d I "" 
~~F-!:.s.,t. ?.;..~i .. J.u.~ J.SLA..ilX·.cL...3-l~.cll l"'.i!!.· !t shou d also 
oo note:<! that in 1932 the u.s. Corps of £n9inccrs qrantcd a 
briuge permit to t..l-te State of UC\1 EanT'Ishirc for the construction 
of a I;ric.lc;e over this c:'la.'int~l. In doing ~o 1 t!l!! ccrrs nac!e an 
adL1iniztrativc de:tcruin.:.tio:t that tti::; .3~~-~r.~ent \.'as rart of tho 
navigable: \Oatcrz cf the U . ~ . T!1e Corp!l conr~uctcd a stul..!y of 
the Hir.r~ir.csau.kec RiVC!r as the result of a re5olution of 
14 July 1~70 by the CoitJ:dttec on l'ublic \·7orks of t.i.o u.s. Houno 
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of Rcprese:ntati ves. The findings of this study sho"md that 
the development of the river channel was feasible from an 
engineering standpoint, although such acvelopm~nt has not been 
forthcoming. It is also pertinent that the Corps previously 
issued a bridge penni t at mile 72 of the 1-!errinack, well . 
above Lowell, ~1ass., indicu.ting a prior ad~inistrative 
detennination of navigability up to that point on the river. 
Prior state action::; concerning this ~·:ate;- system also have 
particular significan:::e. Early charters fror.t the State of 
Nc::w Uarnpshire to private construction companies indicate 
legislative intent to develop this syste~ as a waterway for 
commercial traffic up to Lake l-Iinnipesaukce. One such charter 
was issued in 1796 and is mentioned in State v. Hutchins 
105 A. 519 I 79 N.H. 132 (1919). This case-refers to theTegisla
tive intent behind this particular charter "for the improvement 
of the Upper Herrirnack River" as being the development of a 
navigable passage to Lake \;innipesaukee. The opinion states 1 

in part: 

The enactment of t~is class of legislation bears 
upon the issue of legislative intent in other ways. 
It shows that at the beginning of the 19th century 
the idea \\'as prevalent that the inland \·:aters of 
the state were to become great high\·Iays for the 
transportation of freight. The legislative vicHpoint 
as to the use to be made of Lake Winnipesaukee (sic) ~ 
is more accurately shol-m in this \;ay than by the vague 
and scc:mty evidence as to n·hat craft \'Jere in actual 
une there. The country Has und~rdcveloped and sparsely 
settled. Great advances were expected and planned for. 
The grant in 1796 of a charter for improving the upper 
J.lerrimack upon condition that the grantees should "render 
said \·Taters navigable for boats of ten tons burthen to 
pass ur> and down from the Isle of Hooksett Falls to r. ~ORo(,
Winnipisiochee pond" ( (; NH Laws , 2 9 8, 2 9 9) , shm-1s that 
a future corm:lercial u:::;e of the lake as a waterway "'as 
cont~~plated before the grant was made. 

Hooksett Fulls, which was mentioned in this 1796 charter, is 
located near the tmvn of Hooksett, Nm., Ham~shire, a small 
settlenent on the Herrimack niver about mid\:ay bct\.;cen Concord 
and Hanchcstcr. Ref (g) and (h). The ahove passage points out 
that the Ne\or Hrunpshire legislature envicioned a comprehensive 
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waterv1ay system for COlTl.mercial navigution in their state, 
beginning at Hooksett and e~tending all the way up to Lake 
Winnipesaukee, including all the aforementioned links in this 
chain bct\-.·een these om ~oints. The fact that such a charter 
was granted sugges ts thut this body felt that the benefits to 
be ga.incd by such a developr.ocnt out.,·:cighed the costs and thus 
the project \-;as economically feasible. 

5. One of the earliest judicial definitions of navigable waters 
of the u.s. is set forth in the Daniel Ball,lO Wall 557(1870), 
as being those ..,.,aters \vhich are ·"navfgaJ)fe-in fact as sho,..,n 
by ~~eir use or suscertibility for use, in their ordinary 
condition, as high\·Tays for COii'.merce, over which trade and 
travel are or may be conducted in the customary modes of trade 
and travel on \vater. '' The u.S. Supreme Court refined this 
defini ticn in U.S. v. Apnalachian Electric Pm·u"r Co. 311 U.S. 
377 (1940), by-:<3-tatfng-fl1af'"navrgab.f'll.ty-.rs-uetennined not 
solely by t..~c natural condition of the \latert·;ay, but also 
by a consideration of the "feasibility of interstate use after 
reasonni)le improvements \'lhich might be made. n Consequently, 
~ watcn;av \-Thich is canable of ilnprovement at a time when,.J:,bere 

'

is · a ffivof--ab"t"e~-ra·€Io--Ee61eent11ii cost.-·o:e· improvement an·d--the . 
~-~--fi_!:~. t£> .... ~.~ cJerived from ·-r£, ·rnakii1g - tlfe~wateli.;ay susccptibl:e 
~~~~ corr:r:1ercial navigational use, is _to be ~.9.D.~.j~_dered a part of ~-
the navigable waters of the u.s·:~· u.s. v. Appalachian r:lectric / iORo 
Power co., supra 407. It should be._notcu-:that this "feasibility 
test 11of-thc Appalachian Case need not be applied to the 
l·Taterway' s condl.tio-n as I-E·-exists at the present tiiTte· but 
may be applied to any era in the '.:aterHay • s history during 
which the "cost-benefit" ratio night ·have been satisfied. Hence, 
if the requisites of the test are satisfied under prior existing 
facts then a present finding of "navigable \'raters of the U.s." 
can be supported. Under the A~~~~~~~a~~ test it is not necessary 
that the improvements have been actually completed, or even 
authorized. i·lhat is essential is that there raur;t have been a 
favorable balance: Letween the cost and need at a time \'lhen the 
improvement ~.:ould have been useful. This is particularly 
ir.lportant \-/here obstructions such a3 dams have later been erected 
in \-lateruays, since once a ,.,aten-7av hao been detemined to be a 
navigable water of the u.s., it retain3 such status even though 
it may no longer be used for cor;unerce, either because it falls 
into disuse or as a result of changes in its condition. Economy 
Li2lt ll}l_cl Pm~_E __ c;,?_: __ V-=._~S~_,256 U.S. 113(1920). In a pply1.ng ~ 
the ~alachian test to a water system, consideration of types 
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G-LHI/81 
5903/33-2-

Subj : Navi~able nater3 of .the u.S. 1 determination eoncerning 
Lakes 'Hentworth, \<linnipesauket•, and llinnisquam, 
NE.'\'1 l!mn.pshire, the Herrimack River , and Interconnected 
tiaterways . 

of travel on water is not confined to any one particular roode . 
Tho operation of sc~ething seemingly as cruce as a log raft 
may be evi6cnca of ~uscc~tibility to substantial co~~crcial 
navigation . Like\·dse, a determination of "navigable waters of 
the Uni tecl States" ,.:ill not be negated because of occasional 
difficulties in navigation c:xncricnced by vessels . The presence 
of obstructions such as falls, ra71ids, or sandbars \dll not 
effect a determination if the cost-Lenefit r atio has been met 
at some point in the wa tcrt\'ay 's historical development . 

6. In making a determination as to whcther a particular \-Jaten1ay 
or syste:m of water~.;ays is a naviqa'l)le \·Tater of the United States 
for purposes of Coast Guard jurisdiction tl1c f~ctors enumerated 
i n 33 CFR 2 . 15 ct . seq. and in ref . ( i) , as ~vell as the 
aforementioned case law arc controlling . T!1e major portion of 

V 
the 146 3/8 miles included in this analysis satisfies the 
Da."'licl Ball test of "naviga!.Jilit•t in fact . " !'1oreover , there 
ia a kncvm history of cor.&lncrcial- navigation on Lakes Hinnipesaukee 
and \-.Jinnisqua.n::., Paugus Bay r a."ld the entire i•1.crrimack River . The 
historical development of this \'later system shetls that , ncar the 
turn of tt'1c 18th century, col!'.m~rcial dc~velopment of a water route 
all the ~,·ay to Lake Winnipesilukee a!)pear~d to be a realistic 
and feasible proponition . Plans for cuch a develor~ent were an 
influencing fact.or behind the construction of the Hiddlesex 
Canal . The Hutchins Case shcus that t!'lc legislative intent 
behind certainearly Nm" Har.pshire charters '"an a desire to open 

~~~ a water route fron Hooksett Falls to Lake \'linniPesaukea . l""t this 
fJt time it \·Ia .. '3 felt that the benefits to be gained- by such a project 

ouoo~eighed the cost . This suRceptibility to development 
for corlrr.ercial navigational rurposcs satisfied the Anpalachian 
test , even though these proj e cts were oubsequently ab~"ldone~ 
\then the railroad was extended enough to offer an alternative 
mode of travel into the interior of UC\·l llur.mshire . l;.s pointed ('fORo~--
OUt in t..l1e r-.cor.or:~v Light caz€, after a svstem is dcerled to be 
"navigable 'tiaterw-t:Ji'c- unit<:!d states u it rcraains so, even .... 
though it is not prc::;ently "navigable in fact" in its entirety ~ 
duo to tile existence of natural and rnan made barriers such as ~ 
ti1e d~s , sanQbars . waterfall~, and rapids pr~sent in .this water 
system. After t!1a A£P-~.!--~~~~-~. test is rr.ct , luter developments 
will not n.ffcct tl.oe nystetn ' s ntatus. Thus , in connidering the 
waterway links from Lake ;ar.nipe saukee to the r.outh of the 
Herr !mac}~, of those short s egments whic:1 aro not currently 
navigable in fact, all fall t.-rithin the scope of "navigable 
waters of t.."lo United States an defined in the Appalachian case. 
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G-IJ-ti/81 • • 
5903/33-2 

Subj: navigable \'laters of the u.s. J detennination concerning 
Lakes l·lentworth, \'iinnipcsaukee, and Hinnisquam, 
Ne\'1 Hru\lpshirc, the l'lcrri~ack River, and Interconnected 
Waterways. 

These early developmental plans did not extend above Lake 
tlinnipesau}:ee. Conscc;uently, although LaJ:es l·lcnt\-JOrth and 
Crescent and the upper Smith River are currently navigable in 
fact, they do not fall \-lithin the ar.bit of tho 1\ppalachian test. 
Prior detetttinations by other Federal agencies are-also affortled 
a great deal of \1cight in these types of dotcrrainations, as r.ointed 
out in 33 CFR 2.15-5. Besides actual in}prover.lcnts made pursuant to 
Congressional appropriations, it should be noted that the Corps 
of Engineers has issued bridge pend ts at t'-10 points on the 
system, indicating its prior deteroination that these were 
•navigable waters of the United States ... 

7. Accordingly, since: 

(A) the major portion of this chain of l'raterways 
betl'lcen Lake Hinnipesaukce and tho point \·There 
the l1errimack River drains into the Atlantic 
Ocean is navigable in fact; 

(B) comnercial navigation has been maintained in the 
past or is currently present on a large segment 
of the system; and 

(C) prior plans and studies concerning both the 
dredging of the water..,ay and the construction 
of parallel canal wor}>s conducted by private 
individuals, private companies under State 
charter, and the u.s. Army Corps of Engineers, 
indicated t11c econorll.c feasibility of development 
of the entire \'.'atcrway for purposes of interstate 
navigation; 

it is hereby deterr.ined that Lake Hinnipcsaukee, t1ew Hampshire, 
Winnisquar.t Lai~e, Ne\-1 Hampshire, the Herrinack River, and their 
interconnecting waten1ays arc navigable Haters of the United 
States and '~aters subject to the jurisdiction of the United 
States for ?Urposcs of Coast Guard jurisdiction. 'l'he detennina
tion does not apply to the jurisdiction of the Coast Guard 
respecting navigable Haters un<lcr the Federal l·latcr Pollution 
Control 1-.ct. The \·:aters of the l!errit:tack River and the 
Winnipesaukco Hiver ~·atershed in their entirety as well as 
Lakes Crescent and HcntHorth and the Smith River constitute 
navigable waters for purposes of Coast Guard jurisdiction 
Wlder that statute • 
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C-UII/91 
5903/33-2 

Subj: llavigable ,,;a.tc:rs of the U. 5.; cetcrmination concerning 
Lakes Wcnt.\.'Orth, l'1innipesau1w(~, and l-:innisauar.t, 
Ne'-1 I!ar.mshirc, the !1crrioack Ri vcr, and Interconnected 
t·1atenmys . 

8. 'l'his deterMination solely renresents the Ccast Guard's 
opinion of th~ extent of its oun juri::>dictio~1 nnd does not 
represent an opinion of thP. extent of the jurisdiction of 
the Ur.i tcu States, or any nther Fed<"'r.!ll agr.mcy. 
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RECONSIDERATION OF THE DETERMINATION BY THE COMMANDANT 
OF THE UNITED STATES COAST GUARD THAT THE WATERS OF 
LAKES WINNIPESAUKEE AND WINNISQUAM, NEW HAMPSHIRE, THE 
MERRIMACK RIVER, AND INTERCONNECTED WATERWAYS ARE 
NAVIGABLE WATERS OF THE U.S. DATED SEPTEMBER 2, 1975 

On September 2, 1975, in connection with the construction of two bridges 
by the State of New Hampshire, the Commandant of the United States 
Coast Guard determined that the waters of Lakes Winnipesaukee and 
Winnisquam, the Merrimack River, and all their interconnecting waterways 
in New Hampshire and Massachusetts were navigable waters of the United 
States under the Constitution and laws of the United States. 

Subsequent to that determination, the Attorney General of the State of 
New Hampshire raised new historical and geographic facts that are 
material and relevant to the Coast Guard's determination of navigability. 
The State Attorney General also raised certain pertinent legal questions. 
After meeting with the Attorney General, the Commandant and I have 
decided that it is in the interest of a just and fair resolution of this issue 
that the question of navigability be reopened in order to assess these new 
facts and evidence and to review further the applicable law in light of these 
new facts. 

Because it is in the interest of all parties concerned that these questions 
be resolved on the basis of full and fair consideration of all relevant 
information, the Commandant has decided to reconsider his determination. 
The Commandant will undertake a thorough review of all the historical and 
geographic facts that are relevant to a determination of navigability. The 
Commandant will invite the Attorney General of the State of New Hampshire 
to submit whatever facts, views, and recommendations are appropriate. 
The Commandant will consult with me before making any final determination. 

The Commandant has informed me that he therefore has revoked his 
determination of September 2, pending completion of his de novo review. 
As a result, the Coast Guard will not undertake any further action under 
the Federal Boat Safety Act until after the final resolution of this issue. 

·' .-, . '• 
~ :· 
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PRESS RELEASE 

Secretary of Transportation William T. Coleman, Jr. announced today 
that he and the Commandant of the United States Coast Guard have 
decided to review and reconsider the issue of whether certain waters 
in the State of New Hampshire are navigable under the laws of the 
United States. These waters include Lakes Winnipesaukee and 
Winnisquam, New Hamsphire, the Merrimack River, and inter
connected waterways. 

In deciding to reopen the issue for further consideration, the Commandant 
and the Secretary cited new factual evidence about the historical use 
and geography of these waters which were brought to their attention in 
a recent meeting with the Attorney General of the State of New Hampshire. 

The Commandant announced simultaneously that he has revoked his 
determination of September 2, 1975, pending the outcome of the new 
review. Thus, the Coast Guard does not intend to undertake any further 
activity pursuant to the Federal Boat Safety Act. 

In calling for the review, the Secretary said thai "it is in the interest 
of a just and fair resolution of this issue that the question of navigability 
be reopened for reconsideration in order to assess these new facts and 
evidence and to review further the applicable law." 

"It is important," the Secretary said, "in an issue involving the applica
tion of constitutional law to a complex set of facts that a complete and 
thorough review take place. " The Commandant will invite the Attorney 
General of the State to submit additional facts, views and recommendations 
that will be useful in the reconsideration. The Commandant will consult 
with the Secretary before making a final determination. 
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THE SECRETARY OF TRANSPORTATION·. 

WASHINGTON, D.C. 20590 

Honorable Meldrim Thomson, Jr. 
Governor of Ne\"T Hampshire 
Concord, Netv Hampshire 03301 

Dear Governor Thomson: 

MAR 111976 

t! 9 rtit 
7: Jl AJI/ -

us.c6-

Thank you for your letter of February 10 in which you rene\•7ed 
your request that I place a moratorima on federal action 
affecting Lakes Ninnipesaukee aad Winnisquam and the Merrimack 
River. In my earlier letter to you I said that I \vas exploring 
my authority in this regard, and I have now reached several · 
conclusions which are based u9on my understanding of federal 
maritime latv, as it has been established by the courts and the 
Co~gress. 

o~·er the years the courts have laid dovln a series of tests for 
the determination of the navigability and resultant jurisdic
tional status of any \vater body. In the case of these Ner•l. 
Hampshire lakes, the CoasJc Guard simply applied the judicial 
tests to the pertinent geographic and historic facts. Neither 
the Co~nandant of the toast Guard nor I can alter either the 
pertinent judicial decisions, the geography or the facts. No 
one can prevent a private citizen vlhose rights may be affected 
by the juris.dictional status of these t·Jater bodies from bringing 
a suit based on the judicial decisions and the factual situation. 
There is an entire body of federal maritime law applicable to 
the navigable "t;vaters of the United States. Some of these la~ . .vs 
are administered by the Deparb-;:;.ent of Transportation. Other 
depar~ments have administrative responsibilities that arise 
from a determina·tion of federal jurisdiction. Many of the 
la\.rs deal 'Vlith private rights and are not \·lithin the cognizance 
of any department. For these reasons, !_...f,ind t:Q_a t I hav:g~J:l.O 
authority to grant either a moratoriu.,."il or in some other T.,•Tay 
~~-il~~~ __!pi:}T~~Io~~c?:~_J:~~l-~o th~ ~per_~ t:~.:'.~~ts .• ·· --Tn~ . 
Congress, as I 1nalca·ted to you earller, has that pm1er \·Thlch 
it. may exercise by changing· the legal test, and the courts, of 
course, have the pm,rer to revieH the facts and determine 
\·Thether a. particular body of \'later is navigable. 
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It has been suggested that I_have authority under the Federal 
Boat Safety Act, Section 9, (46 U;S. Code, Section 1458) to 
.issue exemptions from any provision of that Act, or the 
regulations or standards established under it, subject to 
appropriate terms and conditions, provided that boating 
safety will not be adversely affe-cted. Concerning the scope 
of this authority the Senate Report (92-248) states: 

"This section permits the Secretary to exempt 
boats or classes of boats from particular pro
visions of the Act or from various regulations 
or standards." 

This statement on Congressional intent should be considered 
in the context of the broader policy of Congress set forth 
in 46-u.s. Code, Section 1451: "to encourage greater and 
continuing uniforrni ty of boating la\·Ts and regulations as 
among the ~everal states and the Federal Government, a 
higher degree of reciprocity and comity among the several 

·jurisdictions 1 and closer cooperation and assistance bet·ween 
the Federal Government and the several states ••• " in the 
boating safety field. 

Section 9 and its legislative histo~z demonstrate that the 
Congress did not intend that this authority be used to 
·exempt a state or particular body of ltTater from the entire 
Act. Exemptions have been granted equipment or labeling 
requirements because of a peculiar type of vessel configura
tion. If I were to exercise the exemption authority by 
excluding the application of all or part of the Federal 
Boat Safety Act to·the water bodies in question for a period 
of time -- you have suggested two years -- it is possible 
that conslli~er related interests would successfully challenge 
my action in court. In my view, it \vould be difficult to 
defend against such a suit without a strained interpretation 
Of section 9. 

I realize that one of your concerns is the impact of this 
navigability determination on the current state boating 
registration requirement and, consequently, I asked the 
Coast Guard to evaluate the situation. The Coast Guard 
informs me that the State of New Hampshire registers \ ;~ 
approximately 50,000 boats at an average of $5 a boat at 
a reported gross income of $250,000. It is estimated that 
25,000 of these boats are used on the waters under discus
sion. Therefore, 25,000 would continue to operate on sole 
state waters and be required to have a state motor regis~ 
tration plate. Of the 25,000 used on the lakes at issue 
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it has been estimated that one half, or 12,500, belong to 
residents of New Hampshire. These residents, in all like
lihood, would continue to register their motors with the 
state because of the high probability that the boat will 
be used at some time during the season in waters exclusively 
under the jurisdiction of the state. There is also good 
reason to believe that some out-of-state boaters \'lho use 
the waters in question will also use sole state waters and 
would continue to register their motors with the state. 
Therefore, the projected loss of income for the forthcoming 
boating season, based on these assumptions and the available 
projections will in all probability be minimal. 

Should the state enact legislation to permit the approval 
of a state numbering system there probably would not be any 
loss of revenue and a gross income in excess of the present 
$250,000 is highly possible. The number of boats subject 
to the new system would be the 25,000 presently used on 
sole state waters and those 12,500 boats operating on the 

~ waters in question and mvned by residents of the stateA 
Of the remaining 12,500 boats from out of state, a fairly 
high proportion of the boat owners would consider these 
water bodies as their place of principal use. These boats 
would still be required to be numbered in New Hampshire. 
The state would also receive the revenue derived from the 
numbering of approximately 12,000 New Hampshire boats which 
the Coast Guard presently numbers. Other considerations 1 

such as the personal property tax situation in other states, 
could undoubtedly continue to make numbering in New Hampshire 
attractive. Of course, the allocation of federal grants to 
the state would be increased if the state adopted an approved 
numbering system. The judgment of the Coast Guard is that 
the overall revenue situation \vould improve if New Hampshire 
enacted legislation to establish a state nlli~ering system, 
consistent with the Federal Bo.at Safety Act requirements. 

I want to assure you that the Federal Boat Safety Act does 
·not in any way inhibit a state in its exercise of a vigorous 
boating safety enforcement program. Indeed the purpose of 
the Act is to promote safe boating by making available the 
combined capabilities of both state and federal authorities. 
Thus the excellent work now being done in the state would 
hopefully continue. The Act is· clearly a cession of pmver 
to the states that has \·lorked extremely \'Tell and it is not 
a delimitation of state authority or a federal takeover of 
responsibility from the states. 

' 
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The Coast Guard has assured ~,e that they vrill cooperate 
with state officials during the coming season and will do 
everything possible to assist.. I v1ould v!elcome a continuing 
dialogue betv1een state officials and the Coast Guard 1 s 
Office of Boating Safety,and I an confident of continuing 
cooperation and understanding. The Coast Guard does not 
contemplate any boating enforcement activity under the 
Federal Boat Safety Act on the v1aters in question during 
the coming season because of prior commitments and our 
desire to respect fully state concerns during this transi
tory period. By next year, I hope vTe can work out an 
agr,eement on the Coast Guard 1 s role that is satisfactory 
to you. 

I· certainly respect the vlishes of the people of Ne;,.r Hampshire 
concerning boating in your state and I hope that officials in 
1:his Department and in your state government can t•:ork to
gether to develop a program that is fully supportive of the 
fine \lork already being done by the state and is in the 
interest of the people of Net•i Hampshire. From your public 
statel<l.ents and record, I knov1 that you believe in operating 
in accordance vlith the lav1, and, therefore, I knm·r you will 
appreciate my concern tha'!::. vrhatever action now undertaken is 
consistent with federal law and my statutory mandate. On 
this basis, I am confident we vlill find a solution to this 
problem, consistent vli th both federal and state lai.-7. 

With kindest regards, 

-·<·-~~--0-·r~-~ 
/ 
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THE WHITE HOUSE 
WASHINGTON 

TELEPHONE MEMORANDUM 

JAMES M. CANNON March 24, 1976 

TIME 
PLACED 

OUT AM 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 
OUT 

INC 

4:15 

PM 
AM 

4:16 

PM 
AM 

PM 
AM 

4:40 
PM 
AM 

PM 
AM 

PM 
AM 

PM 
AM 

PM 
AM 

PM 
AM 

PM 
AM 

PM 

DISC 

I 
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\ 
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NAME 

Roger Porter would like to speak 
with you this afternoon. 

~ '5-,~ 
_;VI""' 

Attorney General David Souter o~ New 
called, would like you to call ~im. 

603-271-3655. 

Secretary Coleman 

--- .19_ 

ACTION 

Hampshire 
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· . .. 
Congressman Cleveland's request for drafting service 

LT ANTRIM 

CAPT HALLBERG 

(a) Commandant memo 5903/33-2 (G-LMI/81) dated 2 Sept 1975 

1. Reference (a} made the determination that the waters of 
Lake Winnipesaukee, Lake Winnisquam, the Merrimack River, 
and all their interconnecting waterways in New Hampshire and 
Massachusetts are navigable waters of the United States and 
waters subject to the jurisdiction of the United States for 
purposes of Coast Guard jurisdiction. Represer.tative Cleveland 
has requested the Coast Guard to prepare as a drafting 
service proposed language which would permit New Hampshire 
to continue to ha.ve exclusive numbering authority over boats 
operating on the above named waters. 

2. Section 4 of the Federal Boat Safety Act makes that act 
applicable to "vessels and associated equipment used, to be 
used, or carried in vessels used, on waters subject to the 
jurisdiction of the United States ••• " Section 18, of the 
FBSA requires the Secretary to establish a standard nu~bering 
system for vessels subject to the act. Therefore, Congressman 
Cleveland is attempting to exempt those vessels used on the 
above named waters from the Coast Guard vessel numbering 
system. 

3. The following language is suggested as sufficient to 
achieve Congressman Cleveland's objective: 

"For the purposes of section 18 of the Federal 
Boat Safety Act of 1971, the waters of Lake 
Winnipesaukee, Lake Winnisquam, those portions 
of the Merrimack River which lie in New Hampshire, 
and all their interconnecting waterways in New Hampshire 
shall not be considered to be waters subject to the 
jurisdiction of the United States." 

4. The suggested language would limit the exemption only 
to the vessel numbering system, and it would not limit Coast 
Guard jurisdiction in other areas under the FBSA (e.g. the 
reporting requirements under the vessel casualty reporting 
system established under section 37 of the FBSA) • 
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lionorable Thcx:1au J. ~.cintyre 
tillitcd .:.lt.:ttcn 5cma.ta. 
Washington, o.c. 2v510 

Deu Senator MciAtyrea 

.. 

•. .-
. . 
• l 
t 

'l'hi:J is in re!lr-ouse to your letter o~ Ha.rch 2, l97E, in \:hich 
you r'-"qUCst A!lSWc:r3 to several c,uesUons conccrr.in'1 t.ho Coast I 
Guard • s e~tcrr:--.in~tior. regarc.ing t.te. at.:1t.u~ o! Ulkt~ \linnipe~.:Jukee 
and i:ltercor-ncctir..g vaterway•. lfhc -ZU<Gwcrs to your questions l 
appear in the orc.~r in \.•hich you Cl!lkec:! t..1.om.. t 

1. ~he li!gial.ativu history of the Federal noat. nafot.y Act of 
1971 (P.L. 92 - 75) u-~~SA) C:l.""l l:\) fou:-;d ~t 1971 u.s. Cocoa Con~. 
And 1-.W;:;.. Neva at 13331 of t!.:~ Fetle1.·a1 .Coatir.q Act of lSSS at 
1~58 u.s. Coda Co.nq. and l"'d:m. !1e\:s nt S22G1 and of tho 1956 
A.k--.cndm.ents to tr~a !!otor!:-o3t Act. of 1;40 at 1956 u.s. Code 
Cong. and J\Q. New.s at 2~S4. T!J~ conc.::ot of "naviqable \.~ators 
of the cni t~<! $tatco" has ovol ved frc~ m:rr:.P-rou.a judicial 
aeci~io~~, fro~ t~~ ole lu~o•s to tha ~r~sent day. Plcaso 
refer to ar~v~r J for a m~r~ conplcte discussion. 

2. It is true t~~t. t~e Coast Guard had r.ot stat~d its int~nt 
t.o Exorci$c;. juris<iiction ov~r Lal:e ~Ji~nir:asauxuo And. its 
it•tcrc.;.'r.J.l~cti:.!<; vot(::rt;ays, ""f!tcr!:~ t.:~.-, ju.ri.!:d!ctional L.:u;i3 in 
•navigahl\l \.'aters of t.llo tinit.c\J. !;t.J..tcs, .. Wltil t!~e prc:Jont 
dctur.r..ination ya:; :::.~<iu. ':his i~ ~:rccA~~u t!~c. Coatlt Gu~rd does 
not have tbc rt~uourc<!s to df.~tcrci!\a the juri.C.ical J~tat-us ~f 
c.vcry watcr!:;oc.ty in tha t.ini tea St.:,tes. liovuv~r, i! t he statua 
of A uatc.l.·l .. o~y is qucation<.•c, ;..'~CdUSd of n particul&:~.r -r.roqra..il 
vith.in ~~c Co.a;.;t. Guard, th-en t!·;.o Co.:1st. GuarC. will~ fer it~s 
purpcr;<.:n, d(lt·Jn:~ia~-• th~ juricica.l .fit~tu.; or th'3 watcr!::o<.ldv. 
In t.i·;~ Cit.30 o: La}~o hi;).c.\.~ ':l sau;,c~~ t ~• juris~ietiG~£\l (lete:rr.Jina
tior.. LcCl\1:'0 n~c-.:s:;;arf w!'.~n ~-'-' Statu of ~:e-.: i a:.:,~shiro pro:'c~•.Jd 
to cc1;.s tl.'"'.lct =:. ri 'J~S ov(.~r t.~·~c:~ v.atcr~ in. ,.~c::ation. ':~a a~~li
cabilit:' of ll \i ••• c. -'Ol i\r.t.l ri!litt>:!.;l Ctdtut.::!:l a<::r.iuister..::(,!. 
l:-y ~he CO.:!.~t GU•l.Hl t~r:;.c,: or. ~·h(;.t!l!?l:' or .act t~c water:. bCl!in~ 
croost:.u \i!:r r.u.Vl.fJ~, l~ v:.tJ.J:rs of t~ ... ~ t:~lit£.-c $ t.!lt~.:f. "-~nc"' t .. u 
Co~!l t. Guard cl'!t~r:i>in~~ a \tatcrtoJ~r tr> b:J {)art. of tr:.~ n.1vic;a.:>le 
'Waters -of the United State·s: for purposes o£ C'cnrs t- G·ucrrli' 
jurisdiction, it is part of the navigable w~ters: of the United 
States for purposes of all laws t.h.e Coast.. Guar.d. a.dm:Lnist.er.s •. 
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3. ~he specific tests usoe to sur.oort t~c findinq ~~at the 
vatcrs ar10 r.nvignole \latera o E tho Uni t~d Stat.~:J arc tho 
t.e~ t:J emmciat"d ill t!le follo'.lir.g ju:licial C.e:cinior..!S, ~llCJ 
Cthor~a 'Z'.he Daniel Sall. lC ~:all ~57 (1C7C) f 0.3. v. 
~J?~al_4:c::_h.~a~ •... £lc.~tric ~o-,.,·er co •. , 311 u .s. 377 (l,4Cf;--and 
Ecor.o;:;v Lig!::.t aiiC POtter Co. v. C . S., 256 U.S. 113 (1920). 
Lricfl:; ,· .~ciaa c:i.:tJJcti ho.ld -t..~at '-;afer.!l lU'o naviqa!>le w!lters 
of t..'lc t:nitcd States \;hen ~~y are or hav~ bt:-cn U3cd, or aro 
or l1av:u been a~:cc-:'jtihlo "fer unc~, h\• thc.n~elv~s o:; in conncc
tior, with ct~ar water'*, u hic:!nta'-"s·· !or suhstnntial. interata.ta 
or !oreign COI.r.1tirce, notvi~~~tandinq natural or t:tan-~<ic 
obntruc..ticns that requirn portaq~J. Al::.o, a \-raterbcr.lyc that ia 
detcminc'<l canilbl~.t ot L--nprov~Dcnt at a rcaso~ablo ccst to 
provido, L.-y icelf or in conn~ction "'·ith other waters , a 
hi9il\la'l for ~~~ta."ltial intvr:.3tat.e or !or~ig:1 co;~rce , 
would Lt cor.3iGarcd rart of ~~~ navi~nblb vatcrs of e1e 
linittd State!~. Hit~ r ... ~s~ct to t}:c !e.ctuzt.l basi~ for the 
Wir.ni}."'t.UUlW:e~ ootcl:Z;;.;inat.io~ r t:1u Coast Cuaru ccnclud~d that 
tl!e najor rortion of t.~t\ chain of w~tcro~ays is navigable in 
fact; cor.·.mercial navigation ho'l!J ~c~n l'lllintaincd in the past 
or is currently pr~s&nt on a larqc =-e~e~t of the syatcn; 
and prior rla!lS anci otuC.ies cor~cGrr.inq toth the droeqinq of 
the W.:ltcr.-47 and t.'"le co.1structi.on of parall~l c.ana.l worY_. 

· coneu~ed by private in~viua~ls, private ~~pani~s under 
State charter, li.r.d t..hu li. S. 'Arr:;y Cor:-n of l:ngi::eero , shoved 
the oconv-mic fc.asihili ty of duvelo;:-ocnt of the ~ntiro water
wey for pury;ose.s of intorstato n:lvi(Jution . ';."'htlse f~cts ::;ct 
tho tc.str. ntatutl ahevo, thus tho \{atcr.s vcre dcterr1ined to 
be part of t!~0 r.a.vir;ablo \tat(':r3 cf tile Unitod Stat~s . A CO!J"f 
of t!l~ Co.u t Guard d\:)tcr.:lination in encloacu for your infor
U&tion. 

4. Since th~ Coa~t Guard deter.oination !3 nolely for purposes 
of coa.Jt GUitrd jurinidictio:1, 1 ca.·u~ot orc"act wi t!.o cortaintj' 
\~"hat nut:.or3. ty ot!t.er 1-'e,:.~rZll ll:CJ•]noica w-ill cxcrcis.a over Lako 
'Kinnip~~su.ul;c{.J ~U":d its ir~t~rco;lr.\lCt.it~q \Jatardava. toi'>•cver, 
becacso tha d~terainntiO!l has b~f!!l forw·arced to r.uuw ot...'"ler 
Fodcral At_;er~ci~it G.~ a ~·outino :::J.ct~r i.11 the norn.al ccursc of 
llU~i:u:s::. r it i~; Li-]hly !"l."O~lll!)lt• t::at tnos~ d(f(!r.Cic!P will aqroe 
\..'i th t.!;e Coa:.;t Gunr.J <.!et .. •rr.ir.dtiCI:l anrl "ill ~ereinc their 
autl.crity over tn" "Atcrz i;• r;u~ction . 

5. Sf!etion 16 n)> of tho ns;\ allcH!l certain r..ersons undor ... 
< 

scr.1c cir~.mta:-.ccu L""\-:.m..;ity fro::-t civil <.;...:;.::l.:tf,tos . 1-.l.so, ~ 
aduiralty li.t!i tation& of li~il.i. ty h..1vc a?);1lication for 
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a person or Vt:9sel linitation of liability u::i!or these otatutes. 
~hat is a nutter for resolutionrbetvcon ~rivato litiqants in 
tho conrta. 

'· Cenora.lly 1 t!lc prce~.?tion provision ralat!:US to t.l"'.oae state 
lava ar.d regulations ap~cifiud in section 10 of the FnSA, i.o., 
boat or associated ecuipr.Lent pc.:rf.orr.:a:lce or other aafety 
··•tandllr<!s. Jle9i·&t·ratio:\ ~ttt!.\&ir.:~lUtHlts ore prc:cl>tp.ted ~Y the 
Suprcn.a.cy Clnuso of t!u~. CO:l!ltitution, r~t.~cr than by section 
10 of t.h~ PJJSA. Section 1~ rt:...rtuiros tho secretary to establish 
by regulation a s~ar.card n~bering ~ystP.~ for all v~sscls, anc 
r~gulation5 at 3J CFR P~rt 173 i~l~a~t 2cction 10. It is 
tho J;c·.l Ea:-.!'sl.irt: nu..~~t:ri:nq ~yste-t.: that docs not r.oot the 
standards ccntaincd in t."lc l'4rt 173 re9ulation.s. Concarning 
the precn~tion cf specific ~uip0¢nt and performance star.Jarda, 
~le Coast Guarct cocs not dvli~it precnptcd state la*Z· The 
finAl d;::ton-:.ii!ation of \>.'hat a tate lll'r':s ere t-rcenmtcd results 
£rOil\ litiqation rJQtween ~rivat~ litigants that l:avc been 
ll'l<Jricvod by tee state rc-<}ulntion. 

'l'be S.:""Jt;.e princitJle. gove-rn:; t.."'lc preen-f'tion of corr&mercial vessel 
lAws and rcr;ulatiora~. I~ tho a.rca of co:-.rlarcial vc~sel zai:ety, 
among ~c la~a the CO:i!Jt Guard aC.:!!inisters arc t.":a inspection 
and CGt~ification of Fa3sengor vur.~uls o~er~ting on tho 
nnvigal>la •..Jatcrs, a.:1d tzl~ llc~.n•in'J of O":)~ratinq rersonnel. 
'l'he ?cdcral lr .. ws control, a.'"'ld tho Coast Guard is working 
closely vith tile 0\'>'r.rcrs .::and operators of c~"··r..crcial vcasols 
so ~ to brin9 that cl~s of veusel into complianc~ with 
federal. la.w. 

7. The scope of ~~e section 9 cxe~tion nuthority of the 
PBSA vu addressed in 5&m4to RC?Ort 92-24a 1 '*hich ntates; 

•This s~ction r~X1!ii ts t!lc SocrCltary to e:c~m~t. boats 
or elassos of t~nt8 !r~~ rarticul~r provisions of 
the Act or fr~ various regulAtions or ~tandards .• 

Thia stntc.l''l.e:tt on congr,~sDional intc:-.lt should be consic~r..;:d 
in t!" .. c cor•tcxt of the l:-rc.'ad.~r polic-; o! Cor.•..;ress set forth 
in 46 u.s;c. 14;;1, "' t~ c:.1couraqe C)'t"t:At~r a.~d conti~uinq \tni
fo:n'lity ot boatinq l~w~ nnd rf!t;UlAtio:l:J r-~1 tf:~oaq tha novercl 
stntcs :!.!td ·t.h~ ~cdcr.:l Cover:-x .• :.:1 t., a ;;i'.:!hf.~= cic{Jr<!O vf 
raciproci ty an~ cc; .. d ty ~~..Olig t!>«) ~.H!Vcroll jurLidictions, 
ar.u c lotlar c·:oreratl.O'!l .&L"'lC a~~Hi~t«~~=o t•~t\7\~c-n 't.!'lo l--ccieral 
GOV(~rN .. ~nt nnd tho s~veral s cat.cJo ••• " i;"l t.to boatiuq safety 
ficlc • 
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Section ~· And 1t5 legislat.ivo h!:atorl !ier,o~trabs that t±.e 
Con~ro:J:; t!it! not J.;ltc~d tho1t t!ua iiu·t~•orit·; be U::lod to c:.>:er..pt 
a stntc or a p3rticular ~O~? of ~a~cr ftQ~ th~ ~ntire ~ct. 
h~::=:t:tiolHI ~!311rt neon ~ru~c.cJ C"n!ipr;.~nt or 1~1:-olinq rt..~uir.a
~:tt.3 l.;~cuust.1 of .a pt~culi.lr ty;:;e of Vfls:Jcl co:•figuration. lt 
I "'"'ra to cxercisG t.hc er.·:~~tio.n authori.tv ~y ,cxcluciir:g the 
Applicnt.ion.. c£ 'lll or r·..,rt of tll .. > P'BSA to tho watort:odiea in 
<.:i'U~!lUon, it 1!1 ;:-,on::!.ole t..'1"'c co.n.:.sm::~r ~lat4!;c! i:\tcr4:ata 
\ioulu succe.sgfull~· c.~a.ll~n~J{: t\y Action iil court. In i:!tf 

vicv, it vould bQ o1!!icu!t to ~~f¢nd cgain~t 9UCh a suit 
vithout. a atrainsc! i:lterr·rotation of section 9. 

8. Covarnor ":hQI,!?"lS.On • s r£-f!Uest for a r:..:>ratori uo on tho en
forc~nt of F'e4!<lrlll lilt~$ on. t.."lc le.Jo~ea !,a-.11 been consic11r~d. 
1t is r.~ conclut:iicn thAt I have no an~tority t.o qrimt eit!lar 
A mor.:1toriur. or in ~0!'.:.~ ot:1er vay r·rt:vcnt tha application of , 
law to tho operative f~ctn. In tl:e c.ua.t of thea'! :;ew !:~~>shire I 
la);ea. tt.~ coast GU&lrr.l !!ir.-~ly ~,P~)l!ed ttu juc.icial tc~Sts to ~ 
the pt'.rtine.~t ;;t-o<;rA'!":!',.ic 4!h~ ~intoric i~cts. ~·;ci ~~or the 
Ca:-z.a!l('; .:u~t of t he co-.l~t cuartl r:or r can altur e:itner t.!1e 
pertint.'-.:!t ju~.icial c;~cisio!'lS, t!•~ q<:09r.a~hy, or t!1c !act!J. 
11: 1~ onl7 the conc;r..,ss t;~nt. !ias th~ ;-<Noer to c.'la.ngo the 
legAl t-c~t or the a;:plic~.hilit? c! t!:o ~sA, a:t¢ t:."1o CQurts 
~'lat l•nV•:l t..'1c ~cr to revinw the !aet'3 anc cl<:terlrlne vh~t!'lcr 
a partical!l.r lody of 'tater is }:'art. o~ tlu: r.avi9at,l.u waters of 
th.:l Unit~ Sbtea. 

I t.r-.at t!1~ answers offP-red t:ill Enn..~lc yeu to 3ort out t.he 
' options av&lila~·lo to the Coi!sreaa, ~d tho affected atato and 

local Ac~~iatrAtor~. 

Sincerely, 

• 

Wiliii.ta '.i'. Colc.w..an, Jr. 

t::nclocuro 
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i!onoraJ:,lc Jo!m A. Durkin 
United st~ta3 s~nate 
uashinqton , o.c. 20510 

Deu scr.a tor Durkin: 

. ... 
'• 

.. -
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~lrls in in raa~o~•e to yo~r letter o! MarCh 2, 1976, in ~hich 
you r~~ucst t Ar~:;~t;;rs to .csc;v~ral que~ tio:~ 'l concer:"linq tJ-.e Co:t.!J t 
Cwu;u 's cc.tontination X'Gqarcir.q the nt.lt':lt» of La.~a Winni~esaukae 
and intorcor.nocti~q vat~r..-ra.y!l. Thu ar ... :;v\!r~ to your ... ~uesticns 
API>Oar in t..;»e or<.~cr in ~hic;l you. aa;~od tll<J~. 

1 . '1~10 le~ialatiV\! !listory of the !"cderal noat Safety 1\ct of 
l!l7l (P.L. 92 7~) (fi;SJl.) CCl:i !)~ !cU;l~ at. 1971 U. S .. Code Co::g .. 
anu ~dt.~. licvs «t llll; ot thv FaJ.t~ral noatinq Act of l95u at 
1958 u.s. Code •:ou-.J. arcl. ''"~· }{ewv at !':.22St and or tte l95G 
~e:~ubs to tha l~torl,o..i.t Act of 1940 at l95C u.s . Code 
Con~ c a!\u 1\.d::. u._.,.-s at l~J~-4. The ccnct";r,t of '"'navir1abl~ vaters 
of t!lt! Unitad States .. has c.volV!'.d fro;;. nw.~'?rou~ ju.!icial 
Gecision~, fro~ the ~id l.SCO • 3 to t.,~o !'rc~cnt day. Pl<!at"H! (c<~ 
refer to a.."1ever l !cr .a r:..oro c:o:::tplct.~t Ci.acus!lion. (::; 

2.. It ..!!l tru~ t~at t:,~ Coa!lt Cu~rd had not otated its intent. 
to ext.:lrci::.c j~ris\.!ictio.n ov..:-r l..a~t!' ~ir.r.i;:·csau:~ce a..~d its 
intcrconnccti~g wator..;ays, \.'har¢ tho ju-:i:ic;iction.ll l:aais is 
•nav.i<.;~le wutars of t.hc United Stat.:!.:J, .. u;1til t!10 pro~u~nt 
act.Or-.tiinatiou \;a!J 1!4tlc. This in t.c:cc.usu t!iC Coast t~uard t'.oes 
not h:.ve th~ roso\:rccs t.c d'"·ter."-iCto t: .. ~ jllricic::~l sta~UG of 
ovary \::ator!;oay in t..'1~ Unit~<l Stato~. tOt-lever .. if e-.u status 
o! A -..:atc:rhocy i:. f?U;)Sti\l~'!c<i. b~cau.u~ of a. r.articular preqram 
\>'it..hin ~~~ co~:;t Guart.l, ti,:=:n t!1e Co<l~t G~anl will, for it3 
J:;ur:•os~s, deter..!in~ t:'le juri\:,icul !:itatt.l;; of t: c 'II;D.t~r~Ot'':t. 
1:1 tho.t ca£a of t.a.:{; (/i:ud.p~saukec, a j ~i!.id! ct.io~'!.al c.\ltc.-~ ~:Hl
ticn. !.:~czo.r:.-!: 11\::Cc:.:J s ~ry \;!f.~:t ~lo ;;:; tat<.: C1!' !!~·,... iiil:.!~~:ohiril pro.-ozeu 
to <X'>t~:.},J::r~::t ~.ri: ... ·j.;; s c·V•:!r t;v! \!~t·.) t'.J i~ ,u .. :sl.ic;1 .. -:;•~ a.·: li
eabi lity (;{ 3.3 u.s .c. -ivl llr.c.! r~!Atod ct~tutcs ~cil:,!:oi :-Jtcru-:J. 
"·Y t. CO•l:ilt. C\l~rl! tur:-.t u o~~ \4 et~K.r or .ict. t:~-.1 Vil.tf:t·s l•.;li !lJ 

Cl::u:l$\:'u •·'~l:'v l~.~·.t~<j4o~ l.:. \W~t.c.·r~ o!: t i't«J C11.i !;,.::d ~t,:lt~~. O.:lCi:~ UHl 
C"n t. ~·.urc! .. r i,n .. ::s i\ vat-cr?:odv to !:·'1! ' '"rt cf t'!~ nav! .. r~b-h) 
Waters of the United States for purposes of Coast~ Guard 
jurisdiction, it is part of the navigable waters of the United 
...,\.i.A1;~~J a...:..r l>'UI. .. .;., ,j \.o~ OJ.: alL J,.l.l\a-. . ~.~ C~~ui;. \.;U .. lL~ 4.,..;,u;-.l.~~t;J..~ .. 
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). ~o a~~cific teetB ~cd to su~port the findin~ that the 
vat~ra ar~ navigable ~ate~ of t~c Unitud St3tcs are tho 
t.4ats e.nu.'1ciz.tud in tho foll~int:J jucicial clacinions t aacnq 
ot.~~rss T!'io D~ci~l 2~11, 10 Hall S57 {lfl70) 1 u.s. v. 
~..l?~~~a.-~~i_an ·Ii~~C:ti:ir.: _Po;-;e:: co4, 311 u . ~ . 377 (i~4o) ~ ··a~d 
£co:1o~y Lis~t nno. ?c\9~r co. v. V.!.!., 4:56 u.s .. lll (1:>~0). 
£ifiitli, ·tlio3tl--ca..i,:a Lola t:lnt -waters ~re navi~ablo ~aters 
ot the Uni tt'd S'tateu \;hen tl:ey ar~ or have .bc11n used, or are 
or have. t·uen ~uuccptil)lc !or USfl, by t!!<::7iaaclvcu or in conncc
Uon. \iit.lt ot.hcx· uatcra, a:: highways for ~ut.:Jtcu•tial i:1tcr:Jt.ate 
or foreign cct.:.!!'.erco, notw:it!:..etar.dinq natural or a::an ·nad4 
oh~t.ructions t..~~t raquiro rorta<;u. 1 Also, a waterb<Xly th4t is 
cicterr.J.nca ca~ablt1 of ~rcvct:"~nt at a reAsottnbla co~t to 
proviQG, l:.y .it~ elf or in · cor.noction. 1r1i th ctit•:zr 'rd'~tcrtJ, a 
hiqhway for su..~st:mtial i...'lt~ntat.e or fcreign c:or:o.merco, 
would bo cons1.\!cr~o part of t~2o naVi<Ja.ble v.-1tert~ of the 
t1nlt(..~ States.. ~lith res~cx:t to tho fac~ual t'.J.Sis for the 
t;inn.ir.o•(Lukeo <lcst€:n::ain~tio:a, t~c. Coast Gu~rd CC:'lclude-d t!~at 
tho 1:'-l).jor :·ortio~ of the c!'l.::iin of vat.crwa·1e is n<lvigiible in 
fact: c~::.u:;;,rcial naviqation ~il.:i bzii:.:m w.ainta.1ned in tho paat 
or is currently pr~sent on A larg~ s~~~nt ~f th~ sy~tcc1 
an~ prior pla.-,s and atU<.!ies cc~corning !::ot.h th~ dr~dginq of 
the ~·a.tcrwa.v and t.~o cor.structic•:l o!. p~rallcl ca!'\c:l vorks 
conducted Ly r ·.rivate ir..C:ivit!uals, tJrivate co~·Allics under 
£tate c:tartar, aud t.'-.c u .!; • r .. rny corr-s of Enr; incers, sho--.:.:1d 
tho cconooic feD.!Sihillty of developr.::~nt of tl:o t.>':ltiro t.;at.cr
VAY for purr..cac:.s of intcr.:;t.ltc naviqution. ·r:H~ac fllcts t>:l!!t 
the testa utatcd ~ove, th.us the ~~a1:crs \:cro dat.o~incd to 
bo part of t!'A navi9a~lo uaten of t.J:c Gni ted Statc~u . A copy 
of the Coaat Guard ci•.,ter-•. dn.ation is cmcloscd for your infor
caUon. 

•· Since ths Coavt Guard dete~i~3t1o~ is eolely for ~urposcG 
of Coilst Gu.1rc jurisi~ictio~, I cannot predict t<•ith c.,.rta!nty 
"-hat ac.tt.crity c·t..''H!r Fa"kro3l Ac;::mcl~o ..-ill e.;<crci~e o·;{tr Lako 
\iinniposau..\a~ and its i!"iterconnectinq \:at.erway:::. f:o~;~ver, 
becaus:u tt.e clct~~ir-~tiv.i• :-.as r.eon for.utrdcd to I:t."lnY other 
Federal a~e~cioz; as a r()ut!.~~ Sf-'lttcr in t :1t) norrn41l courso of 
bU:Jint:~Z, it i!i t.igt~l/ r·rC.!:ll.hlE'! t:1at t~·.OSO ll'JC~CiilS "ailll A~TrCe 
wit..'l t.h.EJ CO.J.;lt Guaro:t cctcruination and "-'ill ~j:¢rcise their 
f.lUtl1ority ov~r the vAt.c.r3 lu r;ucts tion. 

S. Soctio!l lG (b) o! t:lc ru.:;n. nllC\-13 c~rt.:1in per!I0~\5 cnder 
ac..~ circ~ta~1ce:s .i.~u!dty irc-::o. ci ·Jil c!~-:-:t.y~n . 1.1:;o, 
ac1~iral ty l.i:-:i t~ tio~:s of liabili~::· ~.:J.Vt: i'!~~~li c.a.tio!'. for 
1 nclccr..ttl occurring J n n.nvittll~ le v~tf\t"'i of. t~.o Unitnd Sta.tll!3 . 
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a Pf-r"SOn er v~.,~;s~l lir..itatio~ o! lia~·ili.ty ur.d~r L~~se r..tatutes. 
~1~t is a natter for r~aclu~io~ b~tw~cn priv~tc litiqants in 
t..~<:: CO\U"U. 

'· Gen~rall7, ~~a pro~~tlon rrovlsi~~ rglatca to those state 
l~a an<!. rc<;ulatiowi s\1~ifi~d in section l!) of thi! !'ESA, i.e., 
beat c;r as~ociat~~ c"uir.;;:ent p~-,r!on-.ance or other safety 
a tanc:u: t!s • ReG" i~ tr at ion requi r4:o,~n u ar.-.~ p rec~?t£:d !:.y tho 
&uf'rt=c.'Y Clause of t~ ... ~ Co:tstit.utic!l, ra4t:.>t;r than i:..y :a~ction 
10 of ~:! FnS~. S~ction lt re:;:~uirc~ the sc~<:tary to ~st~lish 
J~y r~qule!tion a 3tcwJ~rd nur;~(:rinq S7~tc:n tcr all vt:asela, and 
r~ula.ticns at 33 C:'R !-'&rt l7J i;;.pl~ne1~t .ecction lS. It 15 
t.lao ~cv :i1mzrehire nu:!hc·rinq oyat(;to. t!1at dc~s r.ot ~ot t.ho 
&tandar<Js ccz;tai::.~a i:1 tbn Part 173 rl:!gul.atioLs . Coneornin•1 
the ~·ref.::::rt.io.., of St)tJCific eq~Ji;·r;ent ru:d pcrfo%na.neo ~ta.neards, 
tho C03st GUdre clo~4J r.ot eoliclt p.r~m:,.~;te!d ~tate 14~-tB. T!1e 
final cleter.::::i~.a.tiO!\ of what stAta ln,,s n.r'! prc~r,-ted rcsulta 
fr.·om liti']~tion bob:\ien f.'ri vat~'l li tigant!J t.hAt havo baen 
ac;grieVQd !:.y t:..e at&tc rc')ulaticn. 

The £a:te rri11eiplc qovorna t!1e rre·es:.::rtion of cot:·mcreial ventJgl 
lat;a·s a:n.d rer.tul~t.ion~. In the an~ a of cc.:.~J.orcial v~ssel. safety, 
CiOn.:; the ln-...·o t!t.c CoAst Guard ad:dnistt:t%"$ are t~e i.nspaction 
And ccrti!icAtion of paea£;~q.;:;r vc..ElH)l.i.i opcrat.inq on ti~o 
navi::ahl~ \-;~t~ra, a.r.d tho lic~~nsiz•t;: of ororatir.q pon:on."'l4l. . 
~be FcGcr.1l la,..·s co:1trol,.. .aml L"-!c: Cca~~ Guor.1rd i:J vcxJ~i.nq 
closuly viti! t!1c a.en,ers anu O'DQr~tor.$ of CC>=.J.'1orc:ial vessels 
so as to ~ri.cg thAt clus o£ ve.ase.l i:1to co:.!_plianco ~.it.h 
f\\deral. lav. 

· 7. ~h\\t aiCO~e of t.h.1) ncetion 9 exun~·tio~l author! ty of tbe 
FDSA vas 4~drcssc~ in Son~t~ F~port 9~-24C. vhic~ atatoaa 

•'%hi!> section ~rr.-.its L'1o Soer~Stary to ox~""lpt t-eats 
or clauses of ~oats froa ~lJrticultsr prc:v!.sions= of 
t.he .kct or !rOJil var.to~e rc~\Al:!tlonss or cta..~d.a.rds. f'! 

'l'hia statQnQnt on Congrc!!sior.al int~nt 1thould be co:tsi<'!ere!d 
in t.~o co~.taxt of tt~c urca.<.l~r •colicv (Jf Co!'.-:Jrf~Zs s~t !orth 
in 4~ u.s.c. 1451. "to <:!"~co~ra;a r:;rcAtar ~!'tl-'. conti:~uin.r5 uni
!or.:Uty cf ;.·t.,~tlr.g la....,:~ ~~nd r.2-~ulatic:! c. lHJ ~'!OJ~ t:1a 5CVt~rr.l 
zt.at~:~ ~nd the iTC;d-ural \JOv~::-.:'-€nt. a l•iq~cr d..;,t!"X'ce of 
rf'cirrc.c~t:.· u.n.c..-: co-;;-i t·r tc: .. cmq th!: fHNeral j\.1:::-isdictions, 
nnd cle~c.r COOPf':ratjcm ~r.u L'...::t& i.~tanc.o t..at.".rcen th~ t"~d.oral 
\:c·;~=-~~cr~t ,a;--.c;. tho ~t:vcr~l !ita.t.-n ••• Q i•l thf.i bo~Unq :1afaty 
fit~l.;!. 
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S•ction 9 and its lcgi~lntiVG ~!~tor{ ~~t~nstrate ~~at th~ 
COntJ.russ did r.ot int"l:'lcl that t.l".is au~~ority be used to exempt. 
a st~to or a ~urtic-\o\lar !.:·o.l~ of 'Water fro:'l the t!~tira- Act. 
Exe.:.:-rtio.:;<:J !~ve be,"r. c;r!lntc~ eq\lipl"".a.nt or la!;eli.ng rC~.:tuira ... 
ticnts t"!caust: of a r:cc:ulillr t:~a o! v~~s~l CO!lfi'}uratior.. If 
I ~ere to exercise t~c e~c~~tion authority by e~cl~rlinq th~ 
applicatiU~l of all or ~~u:t of t~c F.J!;A to tto ~ ... ater!::ooies i:t 
~u~stion, .it i3 "-oasi!)ltl that conn~or related .intorc6t.a 
"'oulrl :;uecess!ully c~tz.llunc;e r:y actio:J. in court.. ln r.y 
view, it woultl l;e <iiificult to d~f~nd aqair..st such a suit 
"it11out a !Jtraln~cl intcr!)ret4tion of s<t:ction s. 

8. Covcn'lor Thcc~son • e ref1U~at. .for A ~ratorit:m on the en
force~el~t of ?l!c!"'!r.al la'I.>S on t~ .. e lai~e:~ has l1(h!Jl con~idered. 
lt i& ~/ co~cl~~ion t!1at l l:.av~ no a&:.lt.::oritv to grant el ttar 
a r:cra.tor1w:. or in son.a other 'r;ay prevent the ct?nlicAtion o! 
law to the o~~eriltive facts- .In tho ca::c of thc~tl lo;aw uar.n3hiro 
lnkos., tho con!it GuarC. :si:.:r."ll•t a?nlied tl::.e jucicial tests to 
tho pertin£llt qco(jraphic a.~d }~i!lt:.ori.c f.::cts. llieith~r tho 
C~~.r.tiat\t of t:~~ Co~t. Cuarc nor l C~"l alter eit..'1~r t!'te 
pertin<~nt. judicial d~cinic:.a, tho ge<>::ra~hy. or the facts. 
It is only t.."4.o Co.o·:<;rc~s ~at has t!-.;Q po-..rar to chango the 
lc:1al t~.-t. or t~t:.t a;:plicu.!·. ili ty cf ti\.c rr;sp., and ~l.e courts 
ti!at baVO tho PC~cr to r~Vi~ the f~CtS and actea~ine Vhcther 
a particul.:lr i:ocy ct wat11r is 1~t of the naviqAblo wator3 of 
tlto t!nit~d Stat~a. 

l trust the a~avers offered ~ill cn~)lo you to sor~ out the 
OI>tions av .. 'lila!-Jlo to t!':u Con'-jrc.ss, nnd tl~e dffcct.cd stato ~nd 
loca~ a~iniatrator•. 

Lncloaur~ 

Sincerely, 
• 

---=--·---
~illi&s '1". COl(:~an, Jr. 
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I f.; 'I"! hr. U:~ ~ r. 
:w-)--::-21!2tl c.:xt. 

Tt~nin in nffccl. 

th~lr d1ucret1on. 

Date 11. H.stdl l9H. 
TillH' of fi(·le~;~t jt;:;[fdii'ltt' · 
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t·iti~ 

impact <:tn the Coast Guftn\ workl(,sd b~t.f'\t..'H~ c.'!( tht! lars:!l?. mnnbctr' of 'Vt:ssela th1.1t . .. •. 
~\Jddt!nly had to he inepected. The. l.uapt?ct1on ~nd ccrti!i~ation of thmu! 

Aa in 

19.5 7, th(! Go:un Guard ifltendtS to b~ a,; J iht!ral and fle.x1bl ~ m; po~!lihle under 

the law in applyins the l."eguht.icm:l t.o edE~ting V~flflc:ls ou the Lakef' . Unless 

s vctmt!l b obviously \ITlKafe the own~r. will be issued ;,a tcmpvrary cert~ ficntc 

~~~~~{' ·~_ififi 
~~f ;;:~~= 

.::md given 8 nmssonable perj nd of time to corr~r.t dei1c1encif\s. lhcpe r ieu..::ed 

per8onuel from th~ lJ. s. Coast Gu~rd Marine Safety Office, rortlruH!, Hnine, 

Will C(I'!Tln to the L8ke<a 1 ~rea £or A 5 .. day period to ~xplein th~ ~pplit:able 

n.1lcs ant! re~ulattnm: to the owner~ .(lpri opera tore of al J >:o1lilier-c1al \f('.~~cl,. 

'\ 

Al that t~rn~ they 

~ill tnkc ~pplication~ for veeeel inap~~tion and w111 proc~~~ nppllcstion~ 

£or 11cen£'1~ea. For further infnn:nation ~ontac.t C<lt1Jm(ITI!icr Jolul EI<.NAN, \1. s. 

(207)775-3131~ ext. 251. 

The Pcd~r~l Boat Safety Acl of 19il (Pllbli~ J .. ~ 92··75} requir-es ail un•· 

documt'ntE'd ve~s;~).s; and boats. u~~d rm the navigable Wllt,~r8 of the Uni t~d 

Stptc~~, nnd equipped with propulsion tnacbin(try of any type to hav'.\ 01 number 

iesued hy th~ prnpr!r iasui nr. IOll.lthor!t}' iu the- ~tat~ in which Lhe ve9~r.ll or 

~=-~~~~~~ !-' ,.~-= ~ 
lj/1 
~~?~~~ 

boat is princip~lly u~cd. 
~'it~~ ~ ;~-~~") 

/~. ~-~-"\-:._.~ 
Ae th(t s:wtil.tc of Ne•• ttamp9hh"c it' "'-'t ::u1 apprnv~d ~ ~~; ~· ~ 

< ~:~~-:~~, 
itlaui ng ~H,thorit}' iur honr~ mnnhet'c!d o!l the n~vtg~blc waters, thi t~ T!l.l~.inS 

c:: '1. -: c-2 • 
y) il£ -~. _.-_ "1 

6 fi:i{:'t'l 
g:t~;~. 
if ~-~-~-~ 
£;h;:;-~:J 
if !F'i! 
i'i ~{-;!>~; '1 

< • -. ·- --~---

1.:;?~1 II 
~'1'-·,. . d 

____ .. ________ ,_·-·--- ------... _..,._~...,....,...._,_ ............. ; __ :.1~~! .... ., 
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will be diffi r.\llt to mm-ber 311 boats properly for the 1976 boatimt ~~~'~-

aou th~ Co~~t r.,,~rd intondu to be leni~nt wh!=ll violations of th1e T>?qtdrc-

luld federd ho<at ~qtli)llMnt; and safely r~quiremeuts are f!ssent1.ally th~ 

C"btait:'l~d at ho~t ~ho~s or thrtn.Jgh tht~ below addrea:l. Boat number ~ppl if:u~-

tions clln be obtailled from post offi.('.~.j;, Ln th~ J,ake~; Rcgiun or !r<:J!Il the 

Chief • Ho~tin~t Snfc.ty Dlvhiun 
FirRt COAiit G\t.ud Diat t ict 
l50 C~uneway Street 

Boston. P.A 02ll4 

·---- .. ____ ,.. ...____ ... ___ ---4 ....... ..,_ .. __ . .... 
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Citer- _Hampton Phase-Out 

Preston Criticizes CG 
Control of N.H. Lakes 

CONCOTlD - State Sen. 
Robert F. Preston 1 D-Hamp
ton l yeslrrday sevrrely criti
<'ized the Coast Guard take
o\·er of Lake Winnipesaukee. 

Acrording to Preston. who 
I!! chairman of the Senate 
Recreation and Development 
Committee. the Coast Guard 
several yers ago pha~ed out 
the permanent facilit\' which 
had bef'n located in ifmnpton 
in order to consolidate their 
activities. 

Then, Preston continued. a 
rouple of years ago. they 
phased out the Hampton-Sea
brook Harhor seasonal fa
cilities. to save money and 
manpower. 

"Now they propose to take 
over supervision o f New 
Hampshire l:tkes," P r e s ton 
said. 

"In my opinion, New Ramp-

shire has an excellent record 
of boating safety and no need 
e.xists for federal supervision. 
1 m concrrned that a greater 
influx of boat!! and new rules 
rould lead to greater pollutirm 
of our Jakes ·which are 
currently well-controlled." 

He said the federal effort is 
an nttempt to supersede state 
laws and reglations and could 
result in a loss of licensing 
fees in excess of $200.000. 
. Pr~sto~ attended a meeting 
m \\ Rsh mgt on recent! v with 
Senators !\lclntyre and Durkin 
and Congressmen D' Amours 
and Cleveland and other New 
Hampshire officials. He said 
~egislation will be sponsored 
by D'Amours and Cleveland to 
prevent the Coast Guard take
over, but this is a slow 
process and, according to 
PRESTON Page lR 

PRESTON 
(Contillltt•tl from p,,~,, One) 

Preston. "by that time. the 
Feds will be on the scene". 

Continued Preston, "We've 
had occasions this past yeilr 
where foreign \·essels have 
violated the 12-mile limit and 
dl'slroycd fishing gear of New 
Hampshire fisherrne11 and tlw 
Colis! Guard's effcdivPness is 
questionable. 

"As far as I'm concerned. 
the search and reseue effort~ 
for minor mishaps off our 
coast are hemg eonducted. in 
part.. hy the commercial fish
ermen in their assists to the 
recreational boaters. 

"I would suggest that the 
Coast f.u!lrrl use its man
pow£'r and rE'snun·Ps off our 
coastline to do a better job. as 
we now considf'r a 2flfl-mile 
limit dealing wrth forrign 
V!'~sels who would deplete uur 
valuable coast ::~I rf'sourc<>s 
and leave :\fw Hampshire 
lake., to ua." 

'• 

Coast Guard 
Tal<es lakes 
t~ext Week 

BOSTON - A Coast Guard 
representative will be In La· 
conia next wrek to begin 
implementation o f federal 
regulations governing c om· 
mer<•ial vessels on Lake Win
nipesaukee and Lake Winni· 
squam. Lt. Comdr. Glenn 
Haines, from the Coast Guard 
Marine Safetv Office in Port· 
land, Maine, will be at 
Brickyard Mountain Inn on 
March 22 and 23 to explain 
the applicable regulations and 
begin the required administra
tive work. 

Still'tlng at 10 a.m. on 
Monday, LCUR Haines will 
answer questions that com· 
mercia! vessel owners and 
operators may llave regarding 
federal laws and their appli
cation to commercial vessels 
on these two Ne.w Hampshire 
lakes. He will also begin 
processing applications for 
-operator licenses and vessel 
inspections on Lake Winnipe· 
saukee and Lake Winnisquam. 

A person must be licensed If 
he is responsible for the 
naviglltion of a ,·esse! wbieh 
carries pa.;sengers [or hire. In 
addition. all 'esse Is carrying 
sc,·en or more passengers 
must be insprrted and carr~ a 
certificatE' issued hv tbe u.s. 
Coast (I u a r d • The . Coa~t 
Guard :omvs it intends to be as 
lenient ~nd as flelible as 
po-ssible in applying the regu· 
lation~ to c·ommercial wssels 
on these lakes. Unlr~s a 
,-esscl is oln·ioush· un.,arr; the 
owm~r will he l!isurd a tempo· 
r:tr,- rertificat r and gin-n a 
rea.sonahle amount or timr to 
rorrrct nnl deficiencies. 
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26 FOOT F/V (US) - MAN OVERBOARD - NEW BAMPSHIU 

.()n Saturday thia 26 foot lobater boat waa reported underway with no ou 

OD board near Haapton. Utility boats frO. Coaat Guard Station POR'l'S!I)UTR.=, 
~~~ . 
IIIIIGt and MERRIMACK and an BH3 helicopter from Coaat Guard Air Station 

CAP! COD plus six local .lobater boats searched untU dark, but were un-

able to locate the 11dsaina lobsterii&D.. . ACTIVE S!ARCB SUSPENDED PENDING 

FUR.'l'HEll DEVELOPMENTS. 

' ..... 

.. 

J'Oll OPS HI LITES 22 MAR 76 BS/GBA 
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R 2 l0t'J4 0Z MAR 76 
FM CCGDONE BOSTON MA 

rEC.f.IVED 

TO CC/COMLANTAREA COGARD NEW YORK NY 
~~FO \IC/COMDT COGARD !t:-S\!t\ftt\T8N oc~ 59 
UNCLAS "'n 
OSR TO AOSR 

•. 

&ItREP ONE AND FINAL MAN 'ft~MMAR1N::JM·~N, N.H. 
I. SlTU;A-TION: ctNTfft 

JNf01 O•OfP O·APA 
<17) r.-o r.-r. 

6·0P G·t'BT 
G•05R G•BD 
G•OSR•I G-r 
o-ooo o-cc 
c-w G·L 
G•WEP G·A 
N R C 

0-0SR-2 
G-U2/USP 

A. 20152~ LIB JAr-tiE LEE REPORTED TO ST A FORTSMOUTH HBR THAT 
HE HAD JUST LOCATED HIS SON • S 26F'T LIB U/\' \lilT H NO POB. REPORT I HG 
SOURCE STOPPED 26FT LIB AND HAD COMMENCED SEARCHING FOR MISSING 
POB \tHO \'AS ONLY POB • 

B. POSITION OF INCIDENT: l MILE EAST· OF GREAT BOARS HEAD, 
HAMPI'ON, ·N.H. 

C. WX 0/SI \fiND SW/05, SEA CALM, VIS 10NM. 
2. ACTION: 

RI~F ~:~ ~~bEsj~DL~3~tx[i~Eb0~bs~~~~H~~E~nNTilAs~~~f~:,i~H 
NET SIGHT I NG S • 

B. liB HAULED TRAPS OF MISSHJG MAN AND FOUND ONE STRING PARTIALLY 
BAIT£n. AT THE POINT<'~ THE LAST BAITED TRAP THE LINE v1AS BADLY 
FOULED AND NO TRAPS Ft ')THER At ONG STP. INC HAD BEEN B AITFD. POSIT tOr~ 
OF FOtJLED LINE ~2-54.~_,, f'.,~-.tt5.5._, APPROX T\10 MILES O~F BEACH. 
FATHFr OF' MISSING MAN .,FPORTF.., ALL PFD' S STILL ON MAN'S BOAT. 

C. AREA OF SEARCH \fELL DEFINED AND ~ARCH COMPLETED "'ITH A 
COVEP>'·GE f"ACTOR OF 0.P FOR MAN IN THE '•'ATER. 

D. 20lP11R SUSPENDF" ACTIVE SEARCH rENDING F'URTHFR DEVELOPMENTS. 
ALL l A WHICH \JERE SEARCHING SECURED APPROX 20175~R. 
3. FU: URE PLANS: 

A. l 0 CAL D IVERS Pl. AN T 0 DIVE 2 I 0 7 0~ IF \'X PERMITS • 

-'· 
BT 

B. PLAN NO FURTHER ~G ASSt~·tANCE AT THIS TIME. 
CArE SUSPENDED. · 

21/0~ 7Z SARLANT f
·ro··~>., 

~-~ ~ 
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UNITEo-~-sTATES GOVERNMENT DEPARTMENT OF TRANSPORTATION 

UNITED STATES COAST GUARD 

-~1emorandum 

INFORMATION: 

' .. · . 
G-C 

DATE: 24 March 1976 

suBJECT: Meetmg Regarding Coast Guard Enforcement on Lake Winnipesaukee 
Between Rear Admiral Stewart and Governor Thomson 

FROM Commandant, U. S. Coast Guard 

TO The Secretary 

'• 

Rear Admiral J. P. Stewart met with Governor Thomson for approximately 
one-half hour on 12 March regarding Coast Guard's plans for enforcement 
on the navigable waters of New Harnpshire. He showed the Governor the 
Press Release that was planned for release that afternoon regarding the 
arrival of Coast Guard personnel to answer questions, issue application 
blanks, and in those instances where it was possible, to issue licenses. 

The meeting was very cordial although it was apparent that the Governor 
did not agree with the Coast Guard's position. Admiral Stewart informed 
the Governor as to when Coast Guard personnel would be arriving to 
assist the personnel who operate vessels on Lake Winnipesaukee and Lake 
Winnisquam, and explained why our steps were necessary. The instance 
cited as an example was the COMET case, in which the Coast Guard was 
taken to task for not keeping charter boats in port when they were unable 
to meet Coast Guard inspection. In this case, the Coast Guard was not 
found liable, but only because it was not [ound to be the proximate cause 
of the accident. The Governor was informed that there would be no boating 
safety patrols on the lakes this year. 

.Cr/e-<.· 
At 1000 Monday, 22 March, Coast Guard officers were on scene at~.tk.&. 
Yard Mountain Inn at Lake Winnipesaukee to answer questions and assist 
charter boat operators on the regulations in meeting Coast Guard require
ments. At this time the Coast Guard personnel assigned to the Marine 
Safety Office in Portland, Maine were available to issue temporary in
spection certificates to vessels which could come near enough to compliance 
that the Coast Guard would allow additional time to meet issue compliance 
requirements and answer questions regarding enforcement procedures. 
It was stressed at all times that operators on the lakes would be given 
time to meet full compliance of Coast Guard regulations. 

DEPT, OF TRANSP,, USCG, CG•4914 (3•73) 

' 



-· 

'• 

Commandant to 
The Secretary 

.. G·-C 
24 March 1976 

Subject: INFORMATION: Meeting Regarding Coast Guard Enforcement 
On Lake Winnipesaukee Between Rear Admiral Stewart and 
Governor Thomson 

The MT. WASHINGTON, the large passenger vessel operating on 
Lake Winnipesaukee, will be contacted today, 24 March. She is 
presently authorized by the state to carry 1250 passengers. Inas
much as we are not familiar with the vessel's operation or its con-
struction, we are not sure what steps are necessary to bring this 
vessel into compliance sufficiently to allow it to operate. 

0. W. SILER 

2 

• ' 
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THE WHITE HOUSE / 

WASHINGTON 

March 24, 1976 

MEMORANDUM 

FROM : 

SUBJECT : u.s. Co in New Ham shire 

Secretary Coleman sent you today the attached report on 
u.s. Coast Guard action relating to Lake Winnipesaukee 
and other waters in New Hampshire. 

In brief -

1. Rear Admiral Stewart, Coast Guard Commander 
for the New England area, met with Governor __ _ 
Thomson on Friday, March 12 and informed 

1
,-;. \:c. l: ~ ',., 

Governor Thomson that the u.s. Coast Guard t.} .(~ 
would begin to exercise jurisdiction over l ::-: ·.-;;J • 

Lake Winnisquam, Lake Winnipesaukee, and the"''. ;~'i 
Merrimack River. '-

2. In addition, Coast Guard personnel began informing 
private boat owners in the area they would be 
subject to Coast Guard regulations. 

3. Unfortunately, on Saturday, March 20, 1976, a 
New Hampshire lobsterman was lost at sea off 
the New Hampshire coast and the Coast Guard was 
asked to help find him. Governor Thomson, with 
whom I talked twice today, complained that the 
Coast Guard gave up the search after only three 
hours. 

Because of the New Hampshire media reports on these two 
events, the Coast Guard is perceived as interfering un
necessarily in State waters but not attending to its 
important responsibility to save lives. · 

Governor Thomson asked me to talk with his Attorney General, 
who may file a suit to block the Coast Guard from taking 
over Lakes Winnipesaukee, Winnisquam and the Merrimack 
River. 

' 
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State Attorney General David Souter would like to meet 
with Secretary Coleman to attempt to resolve the issue. 

Secretary Coleman's report on these two incidents is 
attached at Tab A. 

At Tab B is a copy of your statement given in New Hampshire 
on this subject. 

Attachments 

' 



THE SECRETARY OF TRANSPORTATION 

WASHINGTON, D.C. 20590 

!~arch 24, 1976 

.HEi-10RANDU?1 FOR THE PRESIDENT 

Enclosed are two exhibits which describe recent 
actions by the Coast Guard \'lhich have caused you 
some concern. Exhibit A describes the circumstances 
of the Coast Guard's determination that Lakes 
Hinnipesaukee and Winnisquam and the Merrimack River 
in the State of Ne•:t Hampshire are navi;Jible waters of 
the United States. Exhibit B describes the events 
and circumstances surrounding the search for a New 
Hampshire citizen lost overboard from his 26 foot 
lobster boat. 

Both actions have received great play in the New 
Hampshire press and have made possible strong anti
Administration statements by Governor Meldrim Thomson. 
I have reviewed all facts in both cases and believe 
the Coast Guard's actions to be proper. 

e~l) 
William T. Coleman, Jr. 

Enclosures 

' 
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Department of Transportation 
Exhibit A 

A recent editorial of the Manchester UNION LEADER, reprinted 
in the President's Daily News Summary, seems to indicate 
that a Coast Guard Admiral acted in a highhanded and arbitrary 
manner in announcing that the Coast Guard would take over 
control of Lake Winnipesaukee and Lake Winnisquam and the 
Merrimack River in New Hampshire. This has been played up 
in the UNION LEADER as an unwarranted expansion of authority 
of the Federal Government. 

This is a gross misstatement of fact and intent. The facts 
are these: 

1. After a long drawn out process, it was determined 
that those bodies of water in question were in fact 
navigable waters of the United States for purposes 
of Coast Guard jurisdiction. This determination was 
made by the Commandant of the Coast Guard on 
September 3, 1975. To make this determination, there 
are three tests which must be satisfied: 

a. That the major portion of this chain of waterways 
between Lake Winnipesaukee and the point where 
the Merrimack River drains into the Atlantic 
Ocean is navigable in fact. 

b. Commercial navigation has been maintained in the 
past or is currently present on a large segment 
of the system. 

c. Private plans and studies concerning both the 
dredging of the waterway and the construction of 
parallel canal works conducted by private 
individuals, private companies under State charter, 
and the u. s. Army Corps of Engineers indicated the 
economic feasibility of development of the entire 
waterway for purpose of interstate navigation. 

2. These findings of fact were communicated to the 
Governor of New Hampshire in December 1975. Governor 
Thomson then appealed to me to declare a moratorium 
on the enforcement of Federal law on these bodies of 
water. I advised him in turn that I would consider 
such action and suggested other alternatives which 
included the possibility of a Federal statute exempting 
these bodies of water, a court test or State action 
which would substitute other kinds of revenue for that 
lost by the finding of these lakes and river to be 
navigable waters. 

' 
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3·. On March 11 after completing my analysis of the 
situation I wrote Governor Thomson indicating that 
I have no authority to grant either a moratorium or 
in some other way to prevent the application of law 
to the operative facts. A copy of this letter was 
furnished to Rear Admiral Stewart, Commander, First 
Coast Guard District.in Boston, Massachusetts, in 
whose jurisdiction these lakes and river lie. 

4. Admiral Stewart met with Governor Thomson on 
March 12. The report I have of the meeting indicates 
that it was cordial even though the Governor disagreed 
with the Coast Guard's position. Admiral Stewart 
explained the Coast Guard's plan for exercising its 
statutory responsibilities as the result of a determina
tion that the Lakes and River involved were navigable 
waters in New Hampshire, indicating that Coast Guard 
personnel would be available in New Hampshire to 
answer questions, issue application blanks, and 
licenses where possible. The Governor was informed 
that there would be no boating safety patrols on the 
Lakes this year. 

5. On March 22 Coast Guard officers went to a local inn 
near Lake Winnipesaukee to meet with and answer 
questions of charter boat operators, to explain the 
regulations which the coast Guard would expect to 
enforce. All concerned were informed that the Coast 
Guard would allow additional time to meet issue 
compliance requirements for proper licensing. 

There is no question that this is an unpopular action as far 
at the State administration is concerned. No longer will they 
be able to charge fees for out-of-state boat operators to use 
this Lake. But the Coast Guard feels that it has been more 
than helpful in providing assistance to the State to determine 
alternative funding sources and even to help draft statutes 
which, if passed by Congress, would exempt the Lakes from 
the provisions of the law. 

I am informed that the State of New Hampshire will seek a 
court injunction against the Coast Guard's determination that 
these waters are in fact navigable waters of the United States. 

An option available to Department of Justice :is to take no 
action to resist the granting of a preliminary injunction 

. ··' 

··. 
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until the court disposes of the matter on the merits. 
The Department of Justice, of course, would defend the 
determination of the U. S. Coast Guard on the merits at 
final hearing and would ask for an early hearing to get 
the matter disposed of on the merits promptly. 

(IJA 
William T. Coleman, Jr. 

' 
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HEMORANDUM FOR: 

SUBJECT: 

Exhibit B 

THE SECRETARY OF TRANSPORTATION 

WASHINGTON, D.C. 20590 

The President 

Alleged Poor Coast Guard Response 
to Search and Rescue Incident Off 
Hampton, New Hampshire 

The loss of Hr. Irving F. Jones, Jr., operator of the fishing vessel 
SEA HAWK off of Hampton, New Hampshire on Saturday, 20 March 1976, 
occured sometime between 1 and 2:30 PM while Mr. Jones was engaged 
in rebaiting a lobster trapline. Weather conditions were as follows: 
air temperature 57°F, water temperature 38°F, sea calm, wind southwest 
at 5 knots and visibility 10 miles or better. Mr. Jones was clad 
in a yellow rain jacket and may have been wearing boots but was 
not wearing any form of personal flotation device. 

At approximately 2:30 PM the unoccupied SEA HAWK was found underway 
about 3/4 mile off of Hampton Beach by Mr. Irving F. Jones, Senior, 
the operator of the fishing vessel JAMIE LEE. After apparently 
conducting a search for his son, Mr. Jones called the Coast Guard 
Station at Portsmouth Harbor for assistance at 3:20 PM. Coast Guard 
forces consisting of two boats and a helicopter were dispatched who, 
upon arrival on scene, joined six fishing boats in a search for the 
missing man. The search was continued until sundown. 

The existing temperature of the water limited the safe immersion 
time of a person to twenty minutes and would have been 97% lethal 
after 2 hours. There was very little possibility that Mr. Jones 
could have survived by the time that thefirst information was made 
known to Coast Guard forces. However, an excellent and thorough 
search was conducted on the slim chance that Mr. Jones somehow may 
have been alive in the water. 

All efforts subsequent to 20 March 1976 to locate Mr. Jones fall 
under the category of a body search. Insofar as Coast Guard policy 

·with regard to searching can be defined, a search will be prosecuted 
as long as there is any possibility of survival. While we certainly 
sympathize with the family and friends of persons lost, we do not 
commit Coast Guard resources to body searches which might result in 
making those resources unavailable to other search and rescue cases 

' 
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Subj: Alleged Poor Coast Guard Response to Search and Rescue Incident 
Off Hampton, New Hampshire 

in which survival would possibly be involved. At the discretion 
of the local Coast Guard Commander, when resources are available and 
the search does not interfere with other primary duties, he may assist 
local law enforcement agencies with body searches if requested to 
do so. Such a request was made by the Hampton Police for the 
following day, but when the assigned Coast Guard boat arrived on 
scene, it could not locate any other searchers and subsequently 
ceased searching and retprned to base. On the night of 20 March 
personnel from the Merrimack Station responded to a report of a 
body sighting just off Hampton Beach but was unable to locate the 
object reportedly sighted. 

A chronological sequence of events is appended for your possible 
use. 

William T. Coleman, Jr. 

Enclosure 

, 
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Sequence of Events - Lost Operator, F/V SEA HAWK 

The following is a sequence of events recorded in the case of the fishing 
vessel SEA HAWK: 

Saturday, 20 March 1976 

1 to 1:30 PM - Operator of F/V SEA HAWK last seen baiting lobster traps by 
3 other lobster fishermen approximately 1 mile east of Great Boars Read, 
Hampton, New Hampshire. 

2:30 PM - Father of operator of SEA HAWK, in F/V JAMIE LEE located unoccupied 
SEA HAWK underway 3/4 mile off Hampton Beach. 

3:20 PM - Operator of JAMIE LEE reported to Coast Guard Station Portsmouth 
Harbor that operator of SEA HAWK was missing and presumed overboard 1 mile 
east of Great Boars Head. Incident reported to Rescue Coordination Center 
(RCC) Boston. Forty foot utility boat dispatched from Portsmouth Harbor 
Station, 44 foot motor lifeboat dispatched from Merrimack Station and H3F 
helicopter dispatched from Air Station Cape Cod to assist in search. 

4:01 PM - Forty foot utility boat on scene, joined 6 lobster boats in 
search for the missing man. 

4:07 PM - Forty four foot motor lifeboat on scene, joined search. 

4:15 PM - H3F helicopter on scene. Assumed on scene command and reoriented 
search to parallel track pattern with 1/4 mile leg spacing, 2 mile square 
about datum at 42 degrees 54.5 min north, 70 degrees 45.5 min west, 
approximately 2 miles off the beach and site of fouled lobster trapline 
which appeared to be last trap belonging to the missing man which had been 
baited. Search boundaries extended 2 1/2 miles north and south and to the 
beach. 

5:45 PM - Sundown, Coast Guard and civilian search units secured search. 

.. 
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now in and out of Government that we can't make up in a 
few years for all the environmental evils we perpetrated on 
the co~ntry over a period of a hundred years. 

So there is, I think, a little more flexibility on the part 
'of EPA. If you have a specific case, I would recommend 
that you communicate it to us. I think there is some 
flexibility, if there is a hardship invohing the closing 
of a plant and the loss of jobs. It depends on the kind of 
damage to the envirorunent in each case. 

On some occasions-we have just had a tragic thing 
happen down in Vrrginia. You may have read about 
it, this Kepone, a chemical. For some reasons or another 
that was not promptly and adequately handled by either 
the State or the Federal authorities. So you almost have 
to handle each case on an individual basis. 

Now as to the tax incentive, there is a provision in 
the Internal Revenue Code that gives to business a tax 
write-off up to a certain percentage for the funds they 
expend in improving their plant and equipment to meet 
EPA standards. 

I know that some small companies that have a bad 
cash flow have not been able to utilize that but it is avail
able and I think it is 20 percent, as I recall. But anyhow 
there is such a provision and I think a good many com
panies I know have used it. But there are some, I am 
sure, that (or economic reasons, can't finance it. 

But the concept is good. Whether it can meet every 
particular plant's problem or not depends on the individ
ual plant. 

Q. Part of our problem, Mr. President, is not solely 
v.ith the existing plant but with our problem of 
trying to make a turnover of jobs available as we have 
the ebb and flow of companies moving in and out and 
trying to attract new industries and new companies, that 
they come in and are immediately faced with this type 
of a problem. And this is why I address the administra
tion part of it. And arc there things we could do from 
the administrative part rather than through the channel 
of amendments, 'which takes a longer proce.c;s? 

THE PRESIDENT. We will take a look at it. But I do 
know, as I said a moment ago, there is, I think, a more 
understanding and flexible attitude today than there was, 
say 3 )·cars ago. 

Q. Thank you, Mr. President. 
THE PRESIDENT. Yes, sir. 
Q. Mr. President, John McDonald, State representa

tive from Manchester, the home of the Mcintyre Ski 
Area. [Laughter] 

Mr. PreSident, both of our New Hampshire Senators 
are actively pursuing legislation which would, in effect, 
cut one of the links in the marketing chain of the major 
oil companies wherein they would not be controlling oil 
{rom the wellhead to tile pump. If such legislation is 
pas.o;ed, 1\-Ir. President, would you sign this type of legis
lation or veto it? 

14:1 

THE PRESIDENT. You are talking about the proposals 
for divestiture? 

Q. That is correct. 
THE PR,SIDENT. Either horizontal or vertical, and 

there are a '\Umber of proposalc; in the Congress. I think 
there is one that has been reported by a Senate committee 
or subcommAtee that would provide for di,·estiture. I 
have no sympkthy for the giant oil companies as such. In 
fact, we are tieing blamed because FEA and others are 
watching them \~oo closely. 

But anyhow, ~ don't think divestiture is the way to solve 
the problem. It 5\;ems to me that a well-managed oil com
pany, big or small; is the best way to solve our energy prob
lem. And to just tear them apart I don't think answers the 

problem. ~ 
We have, as I ecall, about 10 to 15 major oil com-

panics. They reape ,a financial bonanza a year or so ago. 
They are having a 1~ desirable year at the present time, 
but to tear them up, ln my opinion, is not the best way to 
get them to get in anh help us solve the energy problem. 

So I am against jus~
1

· t kind of legislation that I think 
you arc talking about. \ · 

Q. Thank you, M · csident. 
Q. Mr. President, fPre..<:entativc McLaughlin from 

Nashua. -
Would you care to comment on the U.S. Coast Guard's 

encroachment on the inland waters of the State of New 
Hampshire. [Laughter] 

THE PRESIDENT. I think you are talking about prob
lems involving Lake Winnipesaukee? 

Q. Yes, sir. 
THE PRESIDENT. And there is another one I cannot 

pronounce. Well as I understand the history of this 
situation, several years ago- a highway had to be built 
across the channel. At that time, it was decided by the 
Coast Guard that they had to give a permit and they 
determined that those were Federal waters. Now I have 
never been to those lakes, so I can't describe the situation 
in detail, but the matter has gone personally to the Sec
cretary of Transportation. He has written to the Go"·emor 
and he makes two suggestions for the solution. 

Number one, there is a possibility of remedying the 
situation by the State. Instead of putting a State tax on 
the boats, puts a State tax on the usc of ramps on the two 
lakes. That is one possibility. 

The other possibility is for the Congress to pass legi.c;la
tion which is being drafted by the Department of Trans
portation, which excludes those two lakes from Federal 
jurisdiction. I am sure the Department of Transportation 
will be working with your Members of the House as weU 
as the Senate. It seems to me the better way to solve the 
problem is to get Congre.c;s to make an exception in this 
case. 

As I understand the geography, until they put this high-
way bridge across there, they were never considered navi-
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gable waters. But some bureaucrat decided that they had 
to grant permission under the existing highway legislation, 

• so they granted the pennit on the basis they were navigable 
• waters. And once they are navigable waters then the Fed

eral Government has jurisdiction and your State tax is 
illegal. 

I think the better way to do it is one of the two alter
natives recommended by Secretary Coleman to get spe
cific legislation, which I believe can be passed without too 
much trouble, and it would exclude those two lakes from 
the category of navigable waters. If that is done by the 
CongTess, I will sign the legislation. 

Q. Thank you, sir. 
Q. Mr. President, I am John Scorpo, selectman from 

Hudson, and I am happy to hear you are going to con
tinue to try to expand the general revenue sharing because 
that has allowed Hudson to obtain very good services 
without having to increase our tax rate almost 10 percent. 

However, when we try to get some assistance to comply 
with the Water Pollution Control Act, we seem to run into 
all kinds of restrictions. I noticed in your proposed budget 
that you are recommending a 60 percent increase in sew
age treatment facilities. But then as I read further down 
the Jine, you mention there is pending legislation that 
might reduce the Federal commitment from 333 billion 
down to 45 billion on a long term basis. I was wondering 
if you would comment on that. 

THE PRESIDENT. Well, Congress 5 years ago, as I 
recollect, passed an $18 billion program for Federal aid 
to local units of Government for sewage treatment plants. 
The law expires, I think, next year, if I recall it correctly. 

Now, under the present law, you are correct that there 
will be $6,900 million spent on local water pollution 
units, which is 60 percent more than last year. And I think 
it is 90 percent more than 2 years ago. 

Now, under the proposed law, we are recommending 
some changes and one, for example, we don't think that 
Federal money shotild go into a local water treatment 
plant and participate in a 10-year growth factor. 

Under the present law and under the present funding,. 
the Federal Government pays for a 10-year growth factor. 
The Federal responsibility should be to catch up so that 
the local community at the present time is able to handle 
the sewage treatment problem up to the standards at the 
present time. 

Now, the community ought to look down the road at 
the growth factor and, when you crank that factor in that 
I have discussed, it does account for a significant part of 
the· reduction in the funds that we are proposing. And 
there are some other modifications which we think, in 
the long run, are proper, now that we are going to be more 
or less caught up in the local communities around the 
country. There will still he a lot of money there, but it 
won't be as much because of the one or two factors that I 
have described. There will be money there. And we have 
recommended it, and I think it will be adequate to handle 

those commun_ities that didn't qualify or didn't appl 
under the current program. 

I can assure you that we believe that a Federal contri 
bution is right, but it has to be tailored to meet the need 
at the end of this law, or at the termination of this la\'i 
not just the same amount as we have had for the last • 
or 5 years. 

Q. Thank you, Mr. President. 
Q. Mr. President, Costas S. Tentas, chairman of th 

New Hamp..o;hire State Liquor Commission. I also wan 
to welcome you to New Hampshire. It's nice to see yo1 
again. · 

THE PREsiDENT. Thank you. 
Q. And I want to convey to you the best regards of m 

counterpart in Michigan, Stan Thayer. 
THE PRESIDENT. We both have monopolies. 
Q. We certainly do. 
THE PRESIDENT. It makes a lot of money for Michigar 

I don't know about New Hampshire. 
Q. More so in New Hampshire. One of the areas c 

concern to not only New Hampshire but all the sistc 
controlled States, which are 18 plus one county, Mon1 
gomery County in Maryland, is the amount of Feder< 
taxes that are tied up in State funds. Our associatior. 
which is the National Alcoholic Beverage Control ki.c 
dation, which is based in Washington, has been reviewin, 
and at the present time there is some $115 million tied U' 

in all these 18 controlled States. Specifically for Ne~ 
Hampshire, of our $10 million inventory, we have som 
$6 million of excise taxes tied up. 

We have been looking at it carefully with DISCU~ 
which is the Distilled Spirits of the United States, tha 
if at some time will the Federal Government look quit 
favorably to either the deferment of taxes or possibly tb 
return of some of these funds to the individual controlle~ 
States and the open States? 

·THE PRESIDENT. Let me see if I understand the prob 
lem. When your Commission or the one in Michigan bu)l 
liquor, they have to pay the Federal tax and you -have th 
inventory on hand until you sell it through your variou 
channels. 

Q. Which includes the Federal taxes. 
THE PRESIDENT. Right. I wish I cotild say yes. 
Q. I wish you cotild, too. [Laughter] 
THE PRESIDENT. But we would be treating you, you 

State differently than we wotild any other wholesaler. Anc 
that is what you are, you are a wholesaler. If we treatec 
Michigan and New Hampshire differently as a wholesale 
than we treat others, I think we wotild have a significan 
number of complaints. 

Q. Our proposal would be that all States be treate< 
equally, that the deferment of taxes be made and then : 
creation of bonded warehouses within each respectiv 
State to monitor those taxes that are due the Federa 
Government. 
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THE WHITE HOUSE 

WASHINGTON 

March 24, 1976 

MEMORANDUM FOR THE PRESIDE • 

FROM : 

SUBJECT : u.s. Co 

Secretary Coleman sent you today the attached report on 
u.s. Coast Guard action relating to Lake Winnipesaukee 
and other waters in New Hampshire. 

In brief -

1. Rear Admiral Stewart, Coast Guard Commander 
for the New England area, met with Governor 
Thomson on Friday, March 12 and informed 
Governor Thomson that the u.s. Coast Guard 
would begin to exercise jurisdiction over 
Lake Winnisquam, Lake Winnipesaukee, and the 
Merrimack River. 

--·' '-" 

2. In addition, Coast Guard personnel began ~nforming 
private boat owners in the area they would be 
subject to Coast Guard regulations. 

3. Unfortunately, on Saturday, March 20, 1976, a 
New Hampshire lobsterman was lost at sea off 
the New Hampshire coast and the Coast Guard was 
asked to help find him. Governor Thomson, with 
whom I talked twice today, complained that the 
Coast Guard gave up the search after only three 
hours. 

Because of the New Hampshire media reports on these two 
events, the Coast Guard is perceived as interfering un
necessarily in State waters but not attending to its 
important responsibility to save lives. 

Governor Thomson asked me to talk with his Attorney General, 
who may file a suit to block the Coast Guard from taking 
over Lakes Winnipesaukee, Winnisquam and the Merrimack 
River. 
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State Attorney General David Souter would like to meet 
with Secretary Coleman to attempt to resolve the issue. 

Secretary Coleman's report on these two incidents is 
attached at Tab A. 

At Tab B is a copy of your statement given in New Hampshire 
on this subject. 

Attachments 

, 



THE SECRETARY OF TRANSPORTATION 
WASHINGTON, D.C. 20590 

March 25, 1976 

NOTE FOR JIN CANNWf'J\r 
Bill Coleman ~ FROt·!: 

Enclosed herewith is the legal memorandum 

supporting the Coast Guard's determination 

that said lakes and river are navigable 

waters within the meaning of the U.S. 

Constitution. 

Enclosure 

cc: Dr. James Connor 
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THE WHITE HOUSE 

WASHINGTON 

March 25, 1976 

MEMORANDUM TO THE FILE 
"CONVERSATION WITH THE PRESIDENT" 

SUBJECT: Lake Winnipesaukee 

I asked the President for his guidance on the Lake 
Winnipesaukee issue. 

1. Secretary Coleman indicated that he felt it was 
not legal for him to direct the Coast Guard to 
reverse its finding that these waters are navigable. 

2. Coleman is willing to meet with New Hampshire 
Attorney General David Souter (on Monday) and attempt 
to resolve the matter--out of court, if possible; 
through a court decision, if necessary. 

~ 
The President indicated that th was agreeable to 

• him~that Secretary Coleman and orney General of 
New Hampshire resolve the matter out of court. 

If, however, the President said, they cannot resolve 
it promptly, he wants to get Senator Mcintyre an ~ f'L.c:1 
Senator Duirken and Representative Cleveland to . n ~ 
inform them that he will get legislation passed t ~~ 
exempt these waters from Coast Guard jurisdiction. ~ 

I raised the question of whether we might consider 
changes in the federal laws relating to navigable 
waters, and the President said he felt this was 
something we should consider. I told him we would 
put together a memorandum of options on possible ~ ~ 
changes. lf'Later, I 4related these matt~.-.- to Secretary ~ 
Coleman. Specifically, I suggested that ~eae•changes ~~ 
might relate to: ( :r~ 

' (a) the level of commercial activity, ~ 

~.~ (b) 

(c) 

finding to be made by third party, 

finding to be made in consultation with a 
elected official such as the governor. 

~ 
~~ 

' 



~~E~IORA~Dl.:\1 

THE WHITE HOl.SE 

March 25, 1976 

MEMORANDUM FOR: 

FROM: 

JAMES M. CANNON 
6. 

. ·c:J'0-1:• 
DAWN D. BENNETT 0 

RE: Navigable Waters 

As per our conversation of earlier today: 

A navigable waterway is one which, in its natural or improved 
state, is either used or suitable for use as a highway for 
commerce, over which customary travel and trade may proceed. 
Though it is not necessary that improvements be completed or 
even authorized, there must be a balance between the cost of 
the improvement and the need, at the time that the improve
ment would be useful. All navigable waters are subject to 
United States jurisdiction. u.s. v. Appalachian Electric Power 
Co. 311 U.S. 377(1940); Commerce Clause of the United States 
Constitution. 

14 u.s.c. 2 mandates that the Coast Guards shall perform their 
duties"upon the • • • waters subject to the jurisdiction of 
the United States." 

' 
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THE WHITE HOUSE 

WASHINGTON 

March 25, 1976 

MEMORANDUM TO THE FILE 
"CONVERSATION WITH THE PRESIDENT" 

SUBJECT: Lake Winnipesaukee 

I asked the President for his guidance on the Lake 
Winnipesaukee issue. 

1. Secretary Coleman indicated that he felt it was 
not legal for him to direct the Coast Guard to 
reverse its finding that these waters are navigable. 

2. Coleman is willing to meet with New Hampshire 
Attorney General David Souter (on Monday) and attempt 
to resolve the matter--out of court, if possible: 
through a court decision, if necessary. 

rw--
The President indicated that th was agreeable to 
him~that Secretary Coleman and orney General of 
New Hampshire resolve the matter out of court. 

If, however, the President said, they cannot resolve 

-· . _., 
' -

it promptly, he wants to get Senator Mcintyre an ~ "'f'1A:1 
Senator Duirken and Representative Cleveland to • ft ~ 
inform them that he will get legislation passed t ~~ 
exempt these waters from Coast Guard jurisdiction. ~ 

I raised the question of whether we might consider 
changes in the federal laws relating to navigable 
waters, and the President said he felt this was 
something we should consider. I told him we would 
put together a memorandum of options on possible ~ ~ 
changes.frLater, I .related thase mattQ.-.--to Secretary ~ 
Coleman. Specifically, I suggested that ~ead~changes ~ rl 
might relate to: ( __ ~ 

(a) the level of commercial activity, 

(b) 

(c) 

finding to be made by third party, 

finding to be made in consultation with a 
elected official such as the governor. 
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THE WHITE HOUSE 

WASHINGTON 

March 29, 1976 

MEMORANDUM FOR: JIM CANNON 

MAX FRIEDERSDORF _,((/. ~ . 
~ ... 

FROM: 

SUBJECT: New Hampshire Coast Guard Problem 

I am sending you a letter received today from Senator Mcintyre concerning 
the Coast Guard situation in New Hampshire. 

Senator Mcintyre attempted to call the President this afternoon and we 
returned the call and ascertained that the subject of the call was contained 
in this letter which we picked up in the Senator's office. 

I request that you expedite a substantive response to the Senator's letter 
for the President's signature. 

' 
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t JOHN C. STENNIS, MISS., CHAIRMAU 

!trUART'SYMrNGTON, MO. STROM THURMOND, S.C. 
HENRY M. JACKSON, WASH. JOHN TOWER, TEX. 
HOWARD W. CANNON, NEV. BAftRY GOLDWATER, ARIZ. 
THOMAS J. MCINTYRE, N.H. WILLIAM L. SC01T, VA. 
HARRY F. BYRD, JR., VA. R03.ERT TAFT, JR., OHIO 
SAM NUNN. GA. DEWEY F. BARTLETT, OKLA. 
JOHN C. CULVER. IOWA 
GARY HART, COL.O. 
PATRICK J. LEAHY, VT. 

T. EDWARD BRASWELL, JR., CHIEF COUNSEL AND STAFF DIRECTOR 

COMMITTEE ON ARMED SERVICES 

WASHINGTON, D.C. 20510 

The Honorable Gerald R. Ford 
The President 
The White House 
Washington, D. C. 

Dear Mr. President: 

March 29, 1976 

I directly appeal to you to declare a moratorium on the 
U.S. Coast Guard's assumption of concurrent jurisdiction over 
certain waters in New Hampshire, namely, Lakes Winnisquam and 
Winnipesaukee, the connecting waternays, and the in-state 
portion of the Merrimack River. 

I make this appeal, Mr. President, because a moratorium 
may be the only action that can insure safe, responsible boat
ing on these waters in the season about to commence. 

Wholesale public confusion over respective State and 
Federal responsibilities under concurrent jurisdiction--and over 
the specific obligations of individual boatsmen in meeting 
legal requirements under the new jurisdictional arrangement-
may create a dangerous situation on these waters unless the 
changeover process is suspended immediately and through 
the balance of the 1976 boating season. 

;/ f 0 R?'. 
/Q..• ~ I ' {~A 
~~ v• 
\ < ,,, I 

The Coast Guard tells me that even under concurrent ju~~J .~/ 
diction it retains pre-emptive authority in three areas: boat ' .. • ... ·-~~····,.,.," 
numbering, boat manufacture standards, and boat safety equip-
ment requirements. But the Coast Guard also has annonnced that 
in deference to the New Hampshire situation it will be "liberal~ 
lenient and flexible" this season. .And while I appreciate this 
gesture of good will on the part of the Coast Guard, I fear that a 
lenient enforcement policy, coupled with confusion over individual 
responsibilities nnder the new system, and further confusion over 
just what State water patrols can--or can't--enforce in the way 
of boat safety equipment will leave a dangerous vacuum in 
authority that invites conscious or innocent violations~ accidents, 
perhaps even tragedy. 

Legislation to exempt these \vaters by declaring them non
navigable and thus not subject to Coast Guard jurisdiction was 
introduced in the Senate last week, Mr. President, and I appreciate 
your New Hampshire Primary campaign pledge to sign such legislation 
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if it reaches your desk. What concerns me, however, is the 
possibility that such legislation cannot be passed and signed 
into law before the boating season begins. 

Therefore, I am appealing to you to please declare, by 
Executive Order, a moratorium on Coast Guard assumption of juris
diction over these waters until the upcoming boating season is 
over for the year. 

I thank you for your consideration, Mr. President. 

TJM:Qn 

' 



"• 

&1' 19. 1976 

ar ator Ia re 

Yo r lette~ .. Pat• .. ••• -• ..... ,..., ....,_. 
I u. . C... Olu4 Ia hlre .......... 

Wltll ............... . 

er ly, 

lllty • 

AfF:jg 

.,/x.c: .Tim Cumoa w/btll:. for aubataatlve re•poa•• 
J' .. y Bera-Baaaea- FYI 
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tdarcb. 29, lt76 

MEMORANDUM FOR THE FaESmENT 

FROM: MAX IEDEJtSDORF 

SU8JECTt 

Seutor Mclatyl'e ulM to call a. PI' .. W...t dale aften•• •• ._ call 
WM l'etane4 by White H••• Ceaane .... al Relatloaa. 

Tt. caU coaeei'Md t1ae Cout O.n mattal' Ia New aa.,ew" _. we 
plclt.M '~P a le*l' to the Pl'e.Weat ......... ttaa. a.- ...... a. attacJaed. 

IJaaw aabd J1ID ca ... • .ana a ..._taat:lw .... ,_ .. ,.,. tile Pn.W ... 
e~pa-. ........... tlae PI' .. W.u • M91a a_, el tWa let&e• Ja die ..-t 
that laa _.._. to ••tua dae pll-. call. 

I a.•t lteU.w a retan ,..,. eaU le -.. ...... ., .eceleai'J' becaue ... 
baw 4lan••ed the aUuatl.- wUil .... ._ Wcla&JI'• ..... aden ..... 
... , Welettel' ....................... .... 

bee: Jack Mar•h 
DlckCiaeaey 

, 

' 



'• 

THE WHITE HOUSE 

WASHINGTON 

March 29, 1976 

SUBJECT: 

JIM CANNON ~ \ 
JUDITH RICHARDS HOP 

Lake Winnipesaukee 

• 
MEMORANDUM FOR: 

FROM: 

In response to your memo of March 25, 1976, Secretary Coleman 
met with David Souter today in an attempt to resolve Coast 
Guard jurisdiction over this Lake. Under the Federal Boating 
Act, Coast Guard jurisdiction is based on the fact that the 
Lake is a headwater for other bodies of water, including the 
Merrimac River, which flows inter-state and to the ocean. 
However, there is a 60 foot waterfall in the Merrimac River 
which Souter argues makes it, therefore, Lake Winnipesaukee, 
non-navigable. There is also a recent 2nd Circuit case 
which buttresses the contention of non-navigability in a 
similar factural situation. 

DOT will make a formal response to Souter by April 6. They 
are also studying the history of attempts to amend the 
legislation by leading Senators (e.g., Senator Humphrey) to 
exclude Lakes within their own States. All such attempts 
have failed. 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

March 30, 1976 

JIM CANNON ~ 
JUDITH RICHARDS "i!u 
Lake Winnipesaukee 

Secretary Coleman telephoned and spoke with the President at 
one o'clock today concerning the Lake Winnipesaukee issue. 
They agreed that: 

1. The Secretary would reopen the decision on navigability, 
appoint a three person task force (a representative of the 
New Hampshire Attorney General, a Coast Guard representative, 
and an officer of the Department of Transportation's General 
Counsel Staff) to visit New Hampshire, investigate all 
geographical, historical and legal considerations, and 
report its findings to the Coast Guard Commandant and the 
Secretary of Transportation by April 16. 

2. The Coast Guard would accept the invitation of New Hamp
shire's Attorney General to inspect commercial vessels 
currently in use on Lake Winnipesaukee, particularly the 
1250-passenger ferry, Mount Washington. 

The details of this proposal are currently being worked out 
at DOT by Secretary Coleman and Commandant Siler, and agree
ment should be reached by close of business today. Basically, 
the Commandant would reconsider and render his opinion by 
April 19, If his decision is contrary to the recommendation 
of any task force member, that member may appeal to Secretary 
Coleman by April 22, and Secretary Coleman would render a 
final decision by April 26. 

Secretary Coleman expects to make his announcement tomorrow 
morning. A draft of his statement, worked out by me and 
DOT's General Counsel's office, is attached at Tab A. The 
proposed press release is at Tab B. 

cc: Art Quern 
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RECONSIDERATION OF THE DETERMINATION BY THE COMMANDANT 
OF THE U.S. COAST GUARD THAT THE WATERS OF LAKES 

WINNIPESAUKEE AND WINNISQUM1, NEW HAMPSHIRE, 
THE MERRIMACK RIVER, AND INTERCONNECTED WATERWAYS ARE 
NAVIGABLE WATERS OF THE U.S. DATED SEPTEMBER 2, 1975 

On September 2, 1975, at the request of the State of New 
Hampshire in connection with the construction of two bridges, 
the Commandant of the u.s. Coast Guard determined that the 
water system extending from the mouth of the Merrimac River 
at Newburyport, Massachusetts through a system of rivers and 
lakes to the north shore of Lake Winnipesaukee are navigable 
under the Constitution and laws of the United States. 

Subsequent to that determination, the Attorney General of 
the State of New Hampshire has raised new historical and 
geographic facts that are material and relevant to the Coast 
Guard's determination of navigability. The State Attorney 
General has also raised certain questions of legal interpretation 
that should be considered and addressed in an administrative 
determination of navigability. Because the State Attorney 
General did not participate in the Coast Guard's initial 
determination, I have decided that it is in the interest of 
a just and fair resolution of this issue that the question 
of navigability be reopened in order to provide an opportunity 
to assess these new facts and evidence and to review further 
the applicable law in light of these new facts. 

Because it is in the interest of all parties concerned that 
these questions be resolved quickly, I am hereby directing 
the establishment of a special task force, consisting of a 
representative designated by the Attorney General of the 
State of New Hampshire, a representative designated by the 
Coast Guard and a representative designated by the General 
Counsel of DOT. This task force will visit the State and 
undertake a thorough review of all the historical and geographic 
facts that are relevant to determination of navigability. 
The task force will also study the appropriate statutes and 
court decisions and provide advice on how the law should be 
applied to the facts. 

The task force will report its findings of fact and law 
jointly to the Commandant of the Coast Guard and to me by 
April 16. Within three days from receipt of the report of 
the task force, the Commandant will decide whether to uphold, 
modify or reverse his initial determination. If the Com
mandant determines that all or part of the water system is 
navigable, and if such a determination is inconsistent with 
the recommendation of the task force or of any member thereof, 
then the task force or that member may appeal to me for 
reconsideration within three days. If necessary, I will 
render a final determination within three days after receipt 
of such an appeal. 
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This de novo review will be without any bias resulting from 
the September 2, 1975 determination of the Commandant. 
The findings of the task force will be made public, including 
any concurring or disenting views of individual members. 

The Attorney General of the State of New Hampshire has 
invited the Coast Guard to inspect commercial vessels currently 
in use on Lake Winnipesaukee. The Coast Guard has accepted 
that invitation and intends to inspect the appropriate 
vessels as soon as possible. This action is without prejudice 
to any final determination on navigability. The Coast Guard 
will not undertake any further action under the Federal 
Boat Safety Act until after the final resolution of this 
issue. 

. i' 
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PRESS RELEASE 

Secretary of Transportation William T. Coleman, Jr. announced 
today the establishment of a special task force to review 
and reconsider the issue of whether certain waters in the 
State of New Hampshire are navigable under the laws of the 
United States. These waters include Lakes Winnipesaukee 
and Winnisquam, New Hampshire, the Merrimack River, and 
interconnected waterways. 

In deciding to reopen the issue for further consideration, 
the Secretary cited new factual evidence about the historical 
use and geography of these waters which were brought to his 
attention in a recent meeting with the Attorney General of 
the State of New Hampshire. 

The task force will include representatives of the State 
Attorney General, the Coast Guard, and the General Counsel 
of the Department of Transportation. It will report on or 
before April 16 jointly to the Commandant and the Secretary. 

In calling for the review, the Secretary said that "it is in 
the interest of a just and fair resolution of this issue 
that the question of navigability be reopened for reconsideration 
in order to provide an opportunity to assess these new facts 
and evidence and to review further the applicable law." 

"It is important'', the Secretary said, "in an issue in
volving the application of constitutional law to a complex 
set of facts that a complete and thorough review take place 
including the participation of those officials who have 
access to valuable historical information." Since the 
determination of navigability has substantial implications 
for the State, it is "only fair that the State have the 
opportunity to participate in a search for the facts and in 
the interpretation of the law." 
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