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MONONGAHELA LAWSUIT RULINGS

What is the Monongahela decision?

On August 21, 1975, the U.S. 4th Circuit Court of
Appeals in Richmond, Virginia, upheld a decision

by the District Court in West Virginia that certain
Forest Service timber harvesting practices on the
Monongahela National Forest in West Virginia were

in violation of the Organic Act of 1897. Specifically,
the Court ruled that trees in the Monongahela cannot

be harvested unless they are "dead, mature or of large
growth," and unless they have been individually marked
for cutting. The 4th Circuit Court serves West Virginia,
Virginia, North Carolina and South Carolina. The.lawsuit
had been brought against the Forest Service in the
spring of 1973 by the West Virginia Division of the
Izaak Walton League, the Sierra Club, Natural Resources
Defense Council, and an individual.
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MONONGAHELA RULING TO ALL OF 4th CIRCUIT

Why were timber sales suspended throughout the entire
4th Circuit.

While the Forest Service was enjoined only on sales in
the Monongahela National Forest in West Virginia, the
Forest Services believes that additional sales made
within the 4th Circuit would be clearly in violation
of the law as interpreted by the Appeals Court. The
decision of the Court of Appeals represents the final
interpretation of the law within the 4th Circuit.
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NATIONAL IMPLICATIONS OF MONONGAHELA RULING

What would happen to the timber sale program if the
restrictions of the Monongahela decision were applied
to all National Forests?

Initially, there would be a very substantial reduction
in timber sales since the Forest Service would have to
redesign most sales now being prepared. The Forest
Service estimates that immediate application nationwide
would reduce the current fiscal year's National Forest
System timber sale program by 75 percent. The Forest
Service estimates, that the long-term impact would be

a reduction of about 45 percent. The reduction would
be about 90 percent in the young eastern forests and
about 40 percent in the old-growth western forests.

PCLEACH
12/3/75



EFFECTS OF MONONGAHELA RULING

What were the immediate effects of the Monongahela
Decision?

As a result of the Appeals Court ruling, the Forest
Service decided on August 28 to suspend further timber
sales in the National Forests in the four States of the
4th Circuit Court. After reviewing the ruling, the
Forest Service determined that a limited amount of ‘
timber in those four States is eligible for harvesting
under the Court's interpretation of the 1897 Organic
Act. The limited sales program will involve 30 million
board feet for the remainder of the fiscal year in
contrast to the originally planned sale of 285 million

" board feet. The harvesting will primarily be salvage

sales of diseased or wind-damaged trees. Additional
sales may be possible after examining the timber stands
more thoroughly.
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FOREST SERVICE APPEAL RECOMMENDATION ON MONONGAHELA

What did the Forest Service recommend to the Department
of Justice?

The Forest Service, through the Department of Agriculture,
strongly recommended appeal of the Monongahela case.
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REASONS FOR RECOMMENDATION TO APPEAL MONONGAHELA

Why did the Agriculture Department recommend appeal?

The Forest Service has concluded it cannot proceed
with an orderly multiple resource program in the
National Forests under the conditions imposed by

the Monongahela decision. The District Court decision,
upheld by the 4th Circuit Appeals Court, is based

on a strict interpretation‘of the 1897 Act, which
provides organic authority for management of the
National Forests. Under the 4th Circuit's inter-
pretation of this Act, it will be impossible on many
forest stands to apply professionally and scientifically
accepted silvicultural methods developed over the last
eighty years. :
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REASON FOR DECISION NOT TO APPEAL MONONGAHELA
DECISION TO SUPREME COURT

Why isn't the Forest Service appealing the decision?

The final decision was made by the Department of
Justice, through the Solicitor General, who con-
sidered a number of recommendations. This was the
independent decision of the Solicitor General and I

cannot speak for him about the reasoning leading to
the decision.
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Forest Practices Legislation
(Monongahela Bill)

Background

The Pourth Circuit Court of Appeals on August 21, 1975, upheld
the judgment of the U.S. District Court for West Virginia that
tha Organic Act of 1897 limits the sale of timber to trees which
are dead, matured, or large growth; requires that all trees to
be sold be individually marked, and that trees cut be removed.

Mationwide application would be highly significant as national
‘forests presently supply about 25 percent of the Nation's softwood
sawtimber and contain over 50 percent of the inventory. Eventual
extension is likely as one court (Alaska) has already applied
this ruling to a long term sale and several other cases are
ending around the country. National forest timber sales would

d;on about 50 percent and consumer costs would increase substantially
with nationwide application.

The Department of Agriculture strongly supported S. 3091 as
introduced by Senator Humphrey and others. This bill was also
generally favored by the forest products industry, . the housing
irdustry, organized labor, professional forestry organizations,
and wildlife interests. This bill would have provided adequate
timber sale authorlty and guidelines for developing regulations
in connection with land management plans. Regulations would

also cover public participation and consideration of env1ronment
implications.

Senator Randolph introduced a competitive bill (S. 2996) supported
by preservation-wilderness-environmental organizations such as
the Sierra Club, Natural Resources Defense Council, Wilderness
Society, and others. This bill would prescribe strict limits on
various forest practices —-- especially clearcutting. It would
reduce the potential for selling timber from the national forests
as much Or more than extending the Fourth Circuit ruling. It
rovides wide exposure to litigation. The Departmant of
Agriculture strongly opposed enactment of this bill.

er interagency consideration, S. 3091 was determined to be
uitable vehicle for transmitting the Administration position
le avoiding politicizing the issue along partisan lines.

Tha Senate Agriculture and Interior Committees jointly marked

vp &2 bill 1aSu week The basic apploach of S. 3091 was retained
but,a number of addltlonal provisions weres adooted.
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The Committee Bill as Reported

e Committee bill represents many compromises as efforts were

e to merge S. 3091 and S. 2996, and to deal with other matters
interest to particular Senators. It heas a great amount of
o
L1

f

rfluous language and many small proklems. It also has the
owing major pxcblems:

Sustained yield is 1nterpreued as ne T
each national forest (never cut mcre tha

indefinitely). This is the present Forest Service policy
but one which is under internal review and external attack.
The Depaerent of Agriculture had f“.crad a flexible
approach consistent with the sustainad vleld,prlnc;ple.
This provision was added without adeguate consideration

of the implications, even though a comprehensive Forest

even flow on
can be sustained

Service study is nearly complete. While it is not precisely clear

what sustained yield policies are mcst appropriate, this
requirement would severely limit the capability of
national forests to respond to risirg demand, would not
permit consideration of timber resources on other owner-—
ships, would have serious economic sifects on some regions

and communities, and would be used in pressing for major
budget. increases ($100-200M) for more intensive manaagement .
as the only way of increasing natioral forest timbér salés.:

~ The Director of OMB would be reguired to testify before six
committees concerning any failure to reguest specific

funding as deemed appropriate by the Congress. This is not
necessary or appropriate.

- It would increase the States share ¢f national forest
receipts in calculating the 25 percent share of States on
gross receipts rather than gross receipts minus the cost
of timber purchaser constructed rcacs and cultural work.
The result would be an increase in c1tlays of about $70 M

at current program levels. These d eductions are believed

to be legitimate expenses of timber sales which yielad
. the value. However, a study of Forest Service recelpt

sharing is being conducted by the Ccxmission on Intergovern-
mental Relations.
- The last major problem concerns increassd and unnecessary

exposure to litigation from interests who do not approve of

a particular policy or spacific szls. Terms like 1r*°v0*sible,
fragile, etc., are scattered throughout the Committee draft
and ars subject to interpretation.




Prognosis

The chances of further objectionable provisions bei ing added on the
floor of the Senate appear greater than removing provisions.
Senators Randolph and Bumpers may offer amendments that would
further restrict timber production on national forests, minimize
the practice of clearcuttlng and lock up zll presently roadless
zreas (now in timber planning base) for lengthy period to preserve
the opportunity to designate as “11dernes;. The Forest Service
believes that any attempt to delete provisions will open the bill
utp to these sorts of additions. :

Tne House approach is very uncertain at this time. A bill has
been introduced by Representative Littorn which is straightfoward
and would not have the problems of S. 3091 as reported. Chairman
Foley apparently is sympathetic to this scrt of bill. However,
Cnairman Foley is not optimistic that a less restrictive bill can
bz obtained and hopes that the Senate bill can be made less

restrictive before it reaches the House.
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MONONGAHELA DECISION

What is your position on the Monongahela decision
and Congressional attempts to remedy its consequences?

As you know, the Court in the Monongahela case based
its decision on a literal interpretation of an eighty
year old statute. This would require individual
selection of trees to be cut from our National Forests.
In my view, this result is contrary both to accepted
professional forest management practices and to optimum
use of our renewable forest resources., Before the
decision, about 25% of our annual saw timber came from
National Forests and about 50% of our inventory of

saw timber is on National Forests. If the decision is
applied nationally, National Forest timber sales would
drop about 50% and consumer prices will increase sub-
stantially.

I am committed to correcting this situation quickly.

My Administration has been working closely with the
Congress on this matter and has strongly supported
Senator Humphrey's bill (S.3091). This bill would modify
the result of the Monongahela case in a way that would

"give the Forest Service flexibility in managing our

forest resources both for timber production and for other
long-term objectives such as wilderness, wildlife,
recreation and watershed maintenance and forage.
Unfortunately, a bill has now been reported in the

Senate which contains certain limitations which I

believe are too restrictive on Forest Service manage-
ment.

As this legislation goes forward, we will be continuing
to recommend to the Congress the less restrictive
approach of the Humphrey bill.
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Mr, President,

CLEARCUTTING

do you favor clearcutting?

The practice of clearcutting has been intensively
reviewed by the Senate Interior Committee, the
President's Panel on Timber and the Environment,
the Forest Service, and members of the academic
community. There is a consensus of these experts

that even age
applied under
would support
circumstances
by scientific

management practices are proper if
appropriate conditions. Thus, I
the use of clearcutting in certain .
where this technique is justified
forest management practices.
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NATIONAL FOREST ROAD BUILDING

The forest products industry has strongly opposed
amendments to the Senate bill ($.3091)which they

allege will further shift the cost of building National
Forest access roads to timber purchasers. The industry
is especially concerned that the elimination of the
nprudent operator rule" will lead to construction of
more expensive roads than would be required for timber

production alone. What is your view of this feature
of this bill?

As I understand it, the proposed amendment does not prevent
the Forest Service from continuing this practice or from
using the prudent operator rule where appropriate. But
what the amendment does do is to give the Forest Service
flexibility -- just as we hope it will have flexibility

on cutting practices -- over the management of the road
building program, I can assure you that the Forest

Service will use this flexibility intelligently so as

to avoid undue impacts on purchasers of National Forest
timber.
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NON-DECLINING YIELD/EVEN-FLOW CUTTING

Do you support the provision of the Senate Bill
which would mandate non-declining yield or even-
flow cutting practices?¥*

I think it is inappropriate for the Congress to
mandate that particular approach -~ or any other
approach -- at this time since the issue of non-
declining yield is currently under study within
the Administration. We expect the results of the
Administration study later this summer, The issue’
is extremely complex covering use of the inventory
of National Forest timber presently available and
optimum growth over future time periods. Consid-
eration must be given to overall timber demand and
supply and other resource values of our National
Forests. Once our study of this complex issue is
completed, a decision can then be made.

¥ Never cut more than can be sustained indefinitely --

even though an enormous inventory of over-age timber
is allowed to die naturally or not.
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FOOTNOTES

(L) 30 USC sec. 601, et seq.

(2) House Report No. 730, 84th Cong., lst Session; 1955 United States
Congressional and Administrative News 2474, 2475, 2481.

(3) 58 Stat. 745; -- Cong. Rec. 1647 (Feb. 15, 1947)

(4) Senate Report No. 204,'May 26, 1947, 80th Cong., lst Sess; 1947 United
States Code Congressional Service 1523.

(5) id.

(6) 30 USC sec. 601, et seq; House Report No. 730, 84th Cong., lst Sess.,
supra. - :

(7) 16 USC sec. 528-531
(3} 16 USC 476 -

K (9) West Virginié Division of the Isaak Walton League of America, Inc. v.
Butz —— F. 2d ——, 8ERC 1076 (4th Cir., August 21, 1975)

(10) id. | e T T

(11) Zieske v. Butz, no. J-75-2, D. Alaska 1976.
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