The original documents are located in Box 8, folder “Commerce - Meeting on Questionable
Corporate Payments Abroad, June 10, 1976 of the James M. Cannon Files at the Gerald
R. Ford Presidential Library.

Copyright Notice
The copyright law of the United States (Title 17, United States Code) governs the making of
photocopies or other reproductions of copyrighted material. Gerald Ford donated to the United
States of America his copyrights in all of his unpublished writings in National Archives collections.
Works prepared by U.S. Government employees as part of their official duties are in the public
domain. The copyrights to materials written by other individuals or organizations are presumed to
remain with them. If you think any of the information displayed in the PDF is subject to a valid
copyright claim, please contact the Gerald R. Ford Presidential Library.



Digitized from Box 8 of the James M. Cannon Files at the Gerald R. Ford Presidential Library

MEETING WITH PRESIDENT AND OTHERS

Thursday, June 10, 1976

Cabinet Room

9:00 - 9:45 a.m.

Re: Task Force on Questionable
Corporate Payments Abroad



MEETING WITH NORM HURD, ART QUERN
Thursday, June 3, 1976
4:30 p.m.



THE WHITE HOUSE

WASHINGTON

June 7, 1976

MEMORANDUM FOR: JIM CANNON
FROM: PAUL LEACHR{
SUBJECT: Questionable Corporate

Payments Abroad

The attached memorandum deals with certain issues regarding
Questionable Corporate Payments Abroad. You are asked to
register your votes on these issues,

The first issue is whether or not the Administration should
under take a legislative initiative at this time., While I

am deeply concerned about the problem of questionable payments,
I am not convinced that the Task Force has defined what
legislation is needed with sufficient specificity to justify

a Presidential announcement of an initiative at this time,

Thus I would favor Option B: "Accelerate U.S. efforts to
obtain an international agreement on questionable payments.

Do not propose any new legislation at this time." Choice

of this option would not preclude announcement of a legislative
initiative at a later date.

The second issue is the form of a legislative initiative,
assuming the decision is made to announce a legislative
initiative., I would favor Option A: "Propose a form of
'disclosure' legislation"” since I am troubled by the
enforcement problems inherent in "criminalization" (Option B).

Finally, I would agree with the Task Force that the President
should endorse the Hills bill which provides for reasonable
increases in disclosure by SEC - regulated firms,



THE WHITE HOUSE

WASHINGTON

June 3, 1976

MEMORANDUM FOR PHILIP BUCHEN
S CANNON
JOHN O. MARSH, JR.
MAX FRIEDERSDORF

FROM: L. WILLIAM SEIDMAN #eU/S

SUBJECT: Questionable Corporate Payments Abroad

A memorandum on questionable corporate payments abroad
prepared by the Task Force on Questionable Corporate
Payments is attached.

Secretary Richardson is committed to presenting the Admini-
stration's position on these issues in congressional hear-
ings on June 10. In order to permit adequate time for
consideration by the President, I would appreciate your
comments and recommendations no later than 4:00 p.m.
Friday, June 4.

Attachment




THE WHITE HO0USE

WASHINTTON

FEMORANDUM FOR THE PRESIDENT

PROM:

SUBJECT: Questionable Corporate Payments Abroad

This memorandum seeks your guidance regarding whether or not to
propose a legislative initiative, to supplement the unilateral
and multilateral initiatives already taken by the Administration,
in our attempt to address the "cquestionable payments" problem.

Current Analysis of the Problem

The Task Force on Questionable Corporate Payments Abroad has
received briefings by the IRS, the Department of Justice, the
Department of Defense and the SEC. The Task Forxce staff has
held preliminary consultations with businessmen, congressional

staff, legal experts, academicians and other informed indivi-
duals and groups.

It is clear, on the basis of information already at hand, that
there is a "questionable payments problem." A significant num-
ber of America's major corporations, in their dealings with
foreign governments, have engaged in practices which violated
ethical and in some cases legal standards of both the United
States and foreign countries., To carry out these practices,
certain American corporations have falsified records, lied to
auditors, and used off-the-books "slush" funds. In some cases,
improper foreign payments have besn unlawfully deducted as or-
dinary and necessary business expenses for U.S. income tax pur-
poses. The problem is actually a set of problems, cften inter-
related, but distinguishable as follows:

0 The problem of "petty corruption." '"Grease" or "facili-
tating" payments are a business requirement in a number

- of countries whexre they are often accepted as a perquisite
of an underpaid civil service.

o The problem of "competitive necessity."” It is frequently
argued that American firms are required to bribe in order
to meet foreign competition, and in fact, foreign companies
do sometimes make payments with the knowledge of their
governments. The SEC has concluded, however, that little
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if any business would be lost if U.S. firms were to stop
these practices. In a number of cases, payments have
been made to gain an advantage over other U.S. manufecturers.

J (B W

o The problem of extortion. In some instances, improper pay-
ments have been extorted from U.S. companies by corrupt
officials oxr agents purporting to speak for such officials.

o The problem of adverse effect on foreign relations. Public
disclosure of information and allegations regarding past
practices has had adverse impact on the political and social
fabric of countries friendly to the United States and has,
thereby, adversely affected U.S. foreign relations.

o The problem of adverse impact on multinational corporations
(MNC's). ©Bxposure of the gquestionable payments problem
has increased concern that MNC's are unaccountable to
national legal constraints and that they have the capacity
to conduct independent foreign policy including the sub-
orning of host country political and governmental processes.
Such enterprises are an important part of the American econ-—
omy and offer substantial opportunities for developing na-
tions. The U.S. interest in a healthy international econ-

omic order is importantly dependent upon the international
acceptability of MNC's.

0 The problem of eroding confidence in "free" institutions.
Most fundamentally, the uncovering of these improper past
practices, as a result of Watergate and subsequent execu-
tive and congressional investigations, has eroded confi-
dence in corporate responsibility and in democratic and
capitalist institutions generally.

Delineation of the precise dimensions of the questionable payments
problem must await further investigation by the SEC, by the IRS,
whose review of the problem is in its initial stages, and by the
Department of Justice. Nevertheless, the nature of the problem
in its presently visible dimensions is sufficient to justify
not only the remedial measures already under way but also ser-
ious consideration of additional measures.

Issues and Options

Three issues are presented for your consideration. In consider-—
ing these issues it is important to note that:

1. BExisting Administration initiatives will continue to be
pursued regardless of the resolution of these issues.

g\ 2. If any legislative initiative is proposed now, it would

simply be outlined in an appropriate Presidential speech



tive. The Task Force has oeen criticized for its fail-
ure to have independent full-time staff, its mandate to
report "before the end of the current calendar year,"”
its alleged "stalling," etc. Continued disclosure

will compound the problems of public skepticism and Con-
gressional pressure. Secretary Richardson has promised
Senator Proxmire a response with respect to his bill by

June 10, and Senator Church will soon be holding hearings
on his newly introduced bill.

o A legislative initiative would provide an effective means

to restore public confidence and to reduce cynicism with
respect to business.

It is in the long-term interest of the United States to
allay concerns regarding the accountability of multina-
tional business enterprises. Unilateral legislative
action could improve the standing of the U.S. and U.S.-
based firms within the international community.

Disadvantages:

O

The U.S. Government has taxen steps to curtail illicit
payments by U.S. firms under current legal authorities.
There is a broad consensus in the business community
and enforcement agencies that the disclosure being
required by SEC and IRS, as well as publicity resulting

. from Congressional inquiries, has modified the behavior

of U.S. firms abroad. The steps that have been taken by
DOD and State, and that will be taken pursuant to the
new Security Assistance Act, will eliminate illicit
payments from the sensitive sector of military sales.

Legislative proposals at this time may be premature.
Additional time and analysis is required for a more
complete definition of the true dimensions of the prob-
lem. Unilateral legislative action might undercut our
bargaining position in international negotiations.

U.S5. regulation of payments by U.S. firms abroad could
potentially cause serious damage to U.S. foreign rela-
tions because it involves U.S. authorities in the exami-
nation of the conduct of foreign officials in their own
countries. Disclosures in the United States of alleged
corruption abroad could threaten leaders and institu-
tions in friendly foreign countries. General disclosure
legislation would tend to expand and institutionalize
this process. When deterrence fails and disclosure
results, U.S. interests abroad could be seriously
damaged.
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o Unilateral legislative action by the United States
might cause a substantial competitive handicap to
American corporations leading to a loss of business,
Jobs, etc.

0 A legislative initiative is not the only means available
to counter skepticism and to help restore confidence.
An alternative course would be to defend more vigorously
the adequacy of the current Administration approach --—
and to supplement it with a visible effort to acceler-
ate the progress of international negotiations. The
current Administration approach is summarized at Tab C.

Option B. Accelerate U.S. efforts to obtain an international
agreement on questionable payments. Do not propose
any new legislation at this time.

In March the United States made a proposal in the United
Nations for negotiation of an international agreement to curb
illicit payments. In presenting this proposal, the United
States outlined a number of principles on which we felt the
agreement should be based, including the following: (1) the
agreement would apply equally to those who offer or make im-
proper payments and to those who request or accept them; (2)
importing governments would agree to establish clear guidelines
concerning the use of agents and to establish appropriate
criminal penalties for defined corrupt practices by enterprises
and officials in their territories; and (3) uniform provisions
for disclosure by enterprises, agents, and government officials
of political contributions, gifts, and payments made in connec-
tion with covered transactions. We expect that a group of ex-
perts will be formed this summer to undertake the negotiation
of the agreement.

An intensification of our efforts to obtain such an agreement
might include the following steps:

1. Major policy statements by you and members of the
Task Force to convey the Administration's determi-
nation to reach a workable international agreement
on bribery; '

2. renewal of approaches to foreign governments through
our embassies abroad to generate additional support
for our initiative; and

3. preparation of an interim report -- which you would
make available to Congress in a few weeks —- setting
forth the accomplishments of the Task Force to date
and outlining the Administration's proposed plan of
action with respect to the international agreement.



Advantages:

O

This approach would provide time for more careful
consideration of what kind of additional disclosure
legislation, if any, is needed.

This approach does not foreclose the possibility of
subsequently proposing additional legislation. Indeed,
a result of the international negotiations may be that
we would need to propose some sort of new disclosure
requirements, but such a proposal would be made in
accordance with the terms of the international agree-
ment and parallel actions by other countries.

There is a risk that many countries might use uni-
lateral U.S. action as an excuse for avoiding taking
effective action on their own. '

Disadvantages:

o This approach may be perceived politically as a smoke
screen for Administration unwillingness to take effec—
tive action on the questionable payments problem.

o Negotiation of an international agreement may take up
to 2 years to complete. There would likely be few
immediate results from this approach.

o0 There is a possibility that it may prove impossible to
negotiate successfully such an agreement.

Deacision

Option A Undertake a legislative initiative at this
time.
Supported by:

Option B Accelerate U.S. efforts to obtain an inter-

national agreement on questionable payments.
Do not propose any new legislation at this
time. . :

Supported by:



Issue 2: What form should a legislative initiative take?

The Senate Banking and Urban Affairs Committee has scheduled
a June 22 markup session for "questionable payments” legisla-—
tion. Three principal legislative proposals are currently
pending in the Congress. A summary of their principal provi-
sions is attached at Tab :

The "Proxmire bill" reguires disclosure to the SEC of all pay-
ments above $1,000 made in connection with business with .
foreign governments, and "criminalizes" payments made to influ-
ence actions of foreign officials. )

The YChurch bill" regquires annual disclosure to the SEC of
certain corporate payments abroad (including “commercial"” as
well as "official" payments) without impesing criminal sanc-
tions for acts done abroad, and also contains a number of
other provisions creating private rights of action for damages,
and mandating certain internal, corporate reforms.

The "Hills bill" would force increased internal accountability
within SEC-regulated corporations by making it a criminal
offense to keep false books or to lie to auditors.

The Proxmire and Church bills have substantial defects. The
Task Force does not recommend support of either. Considera-
tion of whether the Administration should endorse the Hills
bill is presented in Issue 3.

Option A. Propose a form of "disclosure" legislation.

A Presidential initiative for "disclosure" legislation might
take the following form: It would require reporting of all
payments in excess of some fixed amount made directly or indi-
rectly to any person employed by or representing a foreign
government and to any foreign political party or candidate for
foreign political office in connection with obtaining or main-
taining business with, or influencing the conduct of, a foreign
~government. These reports would be required to be made to some
Executive Branch Department and not to the SEC. The State
-Department would have discretion to relay reports of these pay-

" .ments to the foreign government(s) affected and these reports

would be publicly disclosed after an appropriate interval.
Criminal and civil penalties would be set for willful or negli-

gent failure to report. (Deliberate misrepresentation in such
reports would be covered by current criminal law, 18 USC Sec-
tion 1001.) The requirement of such reports would apply to

all American business entities and their controlled foreign
subsidiaries and agents. Penalties for failure to report would
apply only to American parent corporations and their officers.
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The State Department, which opposes a legislative initiative,
has suggested that if you decide to propose a legislative
initiative it should be narrower than the disclosure approach
outlined above. The State Department approach would reguire
U.S. firms doing business abroad to report to a single, desig-
nated agency of the Executive Branch all payments made to ,
foreign officials, directly or indirectly, in connection with
business dealings with foreign governments. The reports would
be made available to other interested agencies of the United
States government and would also be made available, upon re-
quest, to committees of Congress which need the information
for legislative purposes as well as to foreign governments
under the procedures developed in the Lockheed case. Public
disclosure would only be made in those cases where agentcy ox
congressional processes required it.

If yvou decide to propose some form of disclosure legislation,
a supplementary options paper will be prepared promptly to
resolve the issues which distinguish the State Department
approach from the broader disclosure approach and to resolve
the remaining issues of detail, e.g., definitions of "con-
trolled foreign subsidiaries and agents,” minimum payment
levels above which reporting would be required, etc.

Advantages

o Disclosure legislation should help build public confi-
dence in the accountability and responsibility of MNCs
without requiring the degree of extra-territorial
enforcement implied by unilateral "criminalization."

o0 More systematic reporting and disclosure, including
the name of "payees," would provide more effective
protection for U.S. business from extortion or other
improper pressures that would result from disclosure
of a payment to their own government as well as public
disclosure of their names in the United States. Vir-
tually all foreign governments have statutes forbid-
ding official corruption.

o An initiative limited to disclosure legislation avoids
the difficult problems of defining bribery or deter—
mining whether certain transactions are bribery or
distortion which would be entailed in any criminali-
zation legislation.



Disadvantages:

o To the extent that deterrence fails and disclosure
results, it could pose foreign policy problems by
aggravating relations between the United States and
certain countries.

o Disclosure could constitute a substantial additional
paperwork burden on American corporations. If the
minimum payment level for reporting were set relatively
high -- e.g., $10,000 -- this burden would be reduced,
perhaps significantly.

o It may be argued that a disclosure approach is un-—
wieldy and does not go far enough -- that criminali~
zation of certain foreign payments should be required,
that "bribery" is "wrong"; and that our law ought to
reflect that moral judgment.

Option B. Propose legislation which would criminalize corrupt
payments to certain foreign officials.

The Task Force has considered a wide range of possible crim-—
inalization initiatives. The Attorney General has proposed

for your consideration legislation that would apply only to
bribes of officials in foreign countries that (a) have appro-
priate laws prescribing domestic bribery (the State Department
advises that virtually all nations already have such laws); and
(b) have bilateral enforcement agreements with the United States
similar to those being concluded with various nations in con-

nection with the Lockheed matter. A draft statue is attached
at Tab

Advantages

0o This proposal would facilitate cooperation by counter-
part law enforcement agencies and would avoid involve-
ment of United States law enforcement where there is
not a foreign commitment to enforcement of its own laws.

0 The bilateral agreement and foreign law requirement of
the proposed statute would help minimize any possible
adverse impact on the competitive position of American
multinational corporations; entry into an agreement
would evince the foreign nation's intention to enforce

its corrupt practices laxs, particularly against its
own officials.

re
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o Unlike a disclosure provision, this proposal would
not create additional and burdensome reporting re-—
guirements for American multinational corporations,
nor would a new bureaucracy have to be created within
any Executive department or agency to implement the
statute.

Disadvantages

o This proposal would have force only in relation to
countries willing to enter into bilateral enforce-
ment agreements. And it is conceivable that exactly
those countries which are least inclined to enforce
bribery statues--and most problematic in this respect—-
would fail to enter such bilateral agreements.

o For countries unwilling to enter enforcement agreements,
this approach--as distinguished from the disclosure
approach--would fail to deter extortion.

0 Such an initiative would be inherently difficult to
- enforce because it would pose definitional problems--
such as distinguishing between corrupt payments on the

one hand and legitimate political contributions and fees
on the other. '

Decision

Option A Propose a form of "disclosure" legislation.
Supported by:

Option B Propose legislation which would criminalize

corrupt payments to certain foreign officials.

Supported by:
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Issue 3: Should the Administration endorse the Hills bill?

The Hills bill would require SEC-regulated firms to devise and
maintain internal accounting controls intended to improve
accountability while criminalizing falsification of associated
books, records, accounts or documents and criminalizing the
making of false or misleading statements to an accountant in
connection with an issuer's audit. The bill does not crimi-
nalize bribery, and it does not reach non-SEC-regulated firms.
Even with the proposed new authority, disclosure regquirements
would remain linked to a determination of "materiality" from
the perspective of investors (as viewed by management, auditors
and the SEC).

It is important to remember that the Hills bill is a limited
legislative initiative. Since Senator Proxmire has indicated
he will incorporate the Hills approach in his bill, it could
not be claimed as a Presidential initiative, even though it
would be viewed as a positive Administration action. ‘

Recommendation: That you endorse the Hills bill.

Approve Supported by:

Disapprove Supported by:




THE WHITE HOUSE

WASHINGTON

June 8, 1976

MEMORANDUM FOR THE PRESIDENT

THROUGH: L. WILLIAM SEIDHAN

BRENT SCOWCROFT
FROM: ELLIOT IL.. RICHARDSON '
SUBJECT: Questionable Corporate Payments Abroad

. This memorandum seeks your guldance regardlng whether or not to
propose a 1eg1slat1ve initiative, to supplement the urnilateéral
and multilateral initiatives already taken by the Administration,
in our attempt to address the "questionable payments" problem.

Current Analysis of the Problem

The Task Force on Questionable Corporate Payments Abroad has
received briefings by the IRS, the Department of Justice, the
Department of Defense and the SEC. The Task Force staff has
held preliminary consultations with businessmen, congressional
staff, legal experts, academicians, and other informed indi-
v1duals and grouos.

It is clear, on the basis of information already at hand, that
there is a "questionable payments problem.” A significant num-
ber of America's major corporations, in their dealings with
foreign governments, have engaged in practices which violated
ethical and in some cases legal standards of both the United
States and foreign countries. To carry out these practices,
certain American corporations have falsified records, lied to
auditors, and used off-the-books "slush" funds. In some cases,
improper foresign payments have been unlawfully deducted as or-
dinary and necessary business expenses for U.S. income tax -
purposes. The problem is actually a set of problems, often
interrelated, but distinguishable as fcllows: :

o The prcblem of "petty corruption." "Grease" or "facili-
tating"” payments are a business requirement in a number
of countries where they are often accepted as a perquisite
of an underpaid civil service.

o The problem of "competitive necessity." It is frequently
argued that American firms are required to bribe in order
» , to meet forelgn competition, and in fact, foreign companies
: dé sometimes make payments with the knowledge of their
governments. The SEC has concluded, howeyer, that little
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if any business would be lost if U.S. firms were to stop
these practices. In a number of cases, payments have
been made to gain an advantage over other U.S. manufacturers.

o The problem of extortion. In some instances, improper pay-
ments have been extorted from U.S. companies by corrupt
officials or agents purporting to speak for such officials.

0 The problem of adverse effect on foreign relations. Public
disclosure of information and allegations regarding past
practices has had adverse impact on the political and social
fabric of countries friendly to the United States and has,
thereby, adversely affected U.S. foreign relations.

o The problem of adverse impact on multinational corporations
et ®Bene s a~(MNEYS) s s Exposurerofvthesquestionable-payments: problem . o 1oy
has increased concern that MNC's are unaccountable to
national legal constraints and that they have the capacity
to conduct independent foreign policy including the sub-
.orning of. host ¢ountry political and governmental processes. -
Such enterprises$ are an important part of the American econ-
¢ omy and offer substantial opportunities for developing na-
tions. The U.S. interest in a healthy international econ-
/ omic order is importantly dependent upon the international
acceptability of MNC's. winy

0 The problem -0f eroding confidence in "free" institutions.
T Most fundamentally, the uncovering of these improper past
/;TuﬁF\Q' practices, as a result of Watergate and subsequent execu-
\ tive and congressional investigations, has eroded confi-
dence in corporate responsibility and in democratic and
capitalist institutions generally.

Delineation of the precise dimensions of the questionable payments
problem must await further investigation by the SEC, by the IRS,
whose- review of the problem is in its initial stages, and by the
Department of Justice. Nevertheless, the nature of the problem
in-its pressntly visible -dimensions is sufficient to justify

not only ths remedial measures already under way but also ser-
ious consideration of additional measures.

[w]}

‘Issues and Options

Three issues are presented for your consideration. In consider-—
ing these issues it is important to note that:

1. Existing Administration initiatives will continue to be
STOREN pursued regardless of the resolution of these issues.
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or release. Specific'draftiﬂg and resolution of related
detailed issues would remain for further development by
the Task Force.

3. Whether or not a new legislative initiative is proposed,
the possibility of further initiatives in other areas, e.g.,
administrative guidelines with regard to the behavior of
U.S. government employees, or a special foreign policy
initiative to gain greater international cooperation would
remain under review.

Issue 1: Should the Administration undertake a legislative ini-
tiative at this time? ’

A Tne Task Force is leloed .on the questlon of, whether there ig 8.

trate on accelerating efforts to obtain international agreement
on questionable payments.

Option’'A:’ ‘Undertake a-legislativé.initiative at-this time. '

Alternative legislative initiatives are outlined in Issue 2.

Advantages:

o There is a need for clarification of current law. Al-
though SEC Chairman Hills testified that "we do have
adequate tools to correct the problem once it is found,"
it is in fact not entirely clear that the SEC has ade-
quate authority to compel public disclosure of those
questionable payments which are not "material" as con-
ventionally defined.

o There is a substantive question as to the adequacy of cur-
rent law. The Internal Revenue Code reaches only those
transactions in which a questionable payment is improper-
ly ceducted as a business expense, and in no way con-
strains a corporation which does not seek the tax bene-
fit of such deductions. SEC's authority applies only to
issuers of securities, and does not reach certain signifi-
cant U.S. firms doing international business. Since SEC
authority as currently applied does not require disclo-
sure of the names of recipients, it may not be a fully
effective deterrent of extortion. A summary of the
applicability of relevant current U.S. law is attached

at Tab A.
/;3 :7: ‘/‘\'\ ; - . s . s
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tive. The Task Force has been criticized for its fail-
ure to have independent full-time staff, its mandate to
report "before the end of the current calendar year,"
its alleged "stalling," etc. Continued disclosure

will compound the problems of public skepticism and Con-
gressional pressure. Secretary Richardson has promised
Senator Proxmire a response with respect to his bill by
June 10, and Senator Church will soon be holding hearings
on his newly introduced bill.

A legislative initiative would provide an effective means
to restore public confidence and to reduce cynicism with
respect to business.

CIEiEind thé 10ng:teriiintersst ‘of the United States £

allay concerns regarding the accountability of multina-
tional business enterprises. Unilateral legislative

action could improve the standing of the U.S. and U.S.=-
based firms within the international community. ol

Disadvantages:
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The U.S. Government has taken steps to curtail illicit
payments by U.S. firms under current legal authorities.
There is a broad consensus in the business community
and enforcement agencies that the disclosure being

.required by SEC and IRS, as well as publicity resulting.

from Congressional inquiries, has modified the behavior
of U.S. firms abroad. The steps that have been taken by
DOD and State, and that will be taken pursuant to the
new Security Assistance Act, will eliminate illicit
payments from the sensitive sector of military sales.

Legislative proposals at this time may be premature.
Acdditional time and analysis is required for a more
cormzlete definition of the true dimensions of the prob-
lem. Unilateral legislative action might undercut our

barcaining position in international negotiations.

U.S. regulation of payments by U.S. firms abroad could
potentizally cause serious damage to U.S. foreign rela-
tions because it involves U.S. authorities in the exami-
nation of the conduct of foreign officials in their own
countries. Disclosures in the United States of alleged
corruption abroad could threaten leaders and institu-
tions in friendly foreign countries. General disclosure
legislation would tend to expand and institutionalize

 th1s progess. . When deterrence fails. and dlsclosure
“Yesults, U.S. ‘intérests abroad could be’ serlously
. damaged, - .
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0 Unilateral legislative action by the United States
might cause a substantial competitive handicap to
American corporations leading to a loss of business,
jobs, etc.

o A legislative initiative is not the only means avail-
able to counter skepticism and to help restore confi-
dence. An alternative course would be to defend more
vigorously the adequacy of the current Administration
approach ~- and to supplement it with a visible effort
to accelerate the progress of international negoti-
ations. The current Administration approach is summar-
ized at Tab B.

Option B. Accelerate U.S. efforts to obtain an international
agreement on questionable payments. Do not propose
<riawa-.- .....any new legislation at this time. ..

In March the United States made a proposal in the United
Nations for negotiation of an international agreement to curb
illicit payments, In presenting this proposal, the United
States outlined a number of pr¢nc1ples on which we felt thé -
agreement should be based, including the following: (1) the
agreement would apply equally to those who offer or make
improper payments and to those who request or accept them;

(2) importing governments would agree to establish clear
guidelines concerning the use of agents and to establish
appropriate criminal penaltles for defined corrupt practices
by enterprises and officials in their territories; and (3)
univorm provisions for disclosure hy enterprises, agents, and
government officials of political contributions, gifts, and

. payments made in.connection with covered transactions. . We
expect that a group of experts will be formed this summer

to undertake the negotiation of the agreement.

An intensification of our efforts to obtain such an agreement
might include the following steps:

1. Major poclicy statements by you and members of the
Task Force to convey the Administration's determi-’
nation to reach a workable international agreement
on bribery;

2. Renewal of approaches to foreign governments through
our embassies abroad to generate additional support
for our initiative; and

3. Preparation of an interim report -- which you would
\ make available to Congress in a few weeks -- setting
'\ forth the accomplishments of the Task Force to date
.. ..and.outlining the Admlnlstrathn s preposed. plan of .
7, " " action with reSpecé to the’ 1nternatlona1 agreement.

Sor tle v PR T S



Advantages:

o This approach would provide time for more careful
consideration of what kind of additional disclosure
legislation, if any, is needed.

o This approach does not foreclose the possibility of
subsequently proposing additional legislation. Indeed,
a result of the international negotiations may be that
we would need to propose some sort of new disclosure
requirements, but such a proposal would be made in
accordince with the terms of the international agree-
ment and parallel actions by other countries.

o There is a risk that many countries might use uni-
lateral U.S. action as an excuse for avoiding taking
effeculve actlon on thelr own.
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Dlsadvantages.

o This approach may be perceived politically as a smoke
screen- for Administration unwillingness to take effec-
tive action on the questionable payments problem.

0 Negotiation of an international agreement may take up
to 2 years to complete. There would likely be few
immediate results from this approach.

0 There is:a possibility that it may prove impossible
to negotiate successfully such an agreement.

. Decision
Option A Undertake a legislative initiative at
this time.
Supported by: Commerce, Justice, the
Special Representative for Trade
Negotiations, Counsel's Office, OMB
_Option B Accelerate U.S. efforts to obtain an

international agreement on questionable
payments. Do not propose any new legis-
lation at this time.

Supported by: State, Treasury, Defense,
Marsh, Friedersdorf, Morton

If you approve undertaklng a leglslatlve initiative at this _ .
‘ time,* the ‘Pask ¥drcd is divided on what ‘férm”the Tegislative "~
initiative should take.



Issue 2: What form should a legislative initiative take?

The Senate Banking and Urban Affairs Committee has scheduled
a June 22 markup session for "questionable payments" legisla-
tion. Three principal legislative proposals are currently
pending in the Congress. A summary of their principal provi-
sions is attached at Tab C.

The "Proxmire bill" requires disclosure to the SEC of all pay-
ments above $1,000 made in connection with business with
foreign governments, and "criminalizes" payments made to influ-
ence actions of foreign officials.

The "Church bill" requires annual disclosure to the SEC of
tcertain corporate payments abroad . (1nc1ud1ng "commercial' .as.
“well as "official® payments) without imposing criminal sanc-
tions for acts done abroad, and also contains a number of
other provisions creating private rights of action for damages,
and mandatlng certain 1nternal ”porate reforms.

The "Hills bill" would force increased internal accountability
within SEC-regulated corporations by making it a criminal
offense to keep false books or to lie to auditors.

The Proxmire and Church bills have substantial defects. The
Task Force does not recommend support of either. Considera-
tion of whether the Administration should endorse the HlllS
bill is presented in Issue 3. .

Option A. Propose a form of "disclosure" legislation.

A Presidential initiative for "disclosure" legislation might
take the following form: It would require reporting of all
payments in excess of some fixed amount made directly or indi-
rectly to any person employed by or representing a foreign
government and to zany foreign political party or candidate for
foreign political office in connection with obtaining or main-
taining business with, or influencing the ‘conduct of, a foreign
government. These reports would be required to be made to some
Executive Branch Department and not to the SEC. The State
.Department would have discretion to relay reports of these pay-
ments to the foreign government(s) affected and these reports
would be publicly disclosed after an appropriate interval.
Criminal and civil penalties would be set for willful or negli-
gent failure to report. (Deliberate misrepresentation in such
reports would be cavered by current criminal law, 18 USC Sec-
tion 1001.) The requirement of such reports would apply to
all American business entities and their controlled foreign
subsidiaries and agents.  Penalties for. failure to xeport would
Y appiy only ‘to American parent corporations and their officers. ;
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The State Department, which opposes a legislative initiative,
has suggested that if you decide to propose a legislative
initiative it should be narrower than the disclosure approach
outlined above. The State Department approach would require
U.S. firms doing business abroad to report to a single, desig-
nated agency of the Executive Branch all payments made to
foreign officials, directly or indirectly, in connection with
business dealings with foreign governments. The reports would
be made available to other interested agencies of the United
States government and would also be made available, upon re-
quest, to committees of Congress which need the information
for legislative purposes as well as to foreign governments
under the procedures developed in the Lockheed case. Public
disclosure would only be made in those cases where agency or
congressional processes required it.

If you décide to propose some form of disclosure legislation,
a supplementary options paper will be prepared promptly to
resolve the issues which distinguish the State Department
approach from the broader disclosure approach and to resolve
the remaining issues of detail, e.g., definitions of "con-
trolled foreign subsidiaries and agents," minimum payment
levels above ‘which reporting would be required, etc.

Advantages

o Disclosure legislation should help build public confi-
dence in the accountability and responsibility of MNCs
without requiring the degree of extra-territorial
enforcement implied by unilateral "criminalization."

O . More systematic reporting and disclosure, including
the name of "payees," would provide more effective
protection for U.S. business from extortion or other
improper pressures that would result from disclosure
of a payment to their own government as well as public
disclosure of their names in the United States. Vir-
tuzlly all foreign governments have statutes forbid-
ding official corruption.

© An initiative limited to disclosure legislation avoids
the difficult problems of defining bribery or deter-
mining whether certain transactions are bribery or
distortion which would be entailed in any criminali-
zation legislation.



Disadvantages: L
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To the extent that deterrence fails and disclosure
results, it could pose foreign policy problems by
aggravating relations between the United States and
certain countries.

Disclosure could constitute a substantial additional
paperwork burden on American corporations. Moreover,
various ambiguities would be involved in the case of
some payments and disclosure might unjustly implicate
legitimate intermediaries. .

It may be argued that a disclosure approach is un-
wieldy and does not go far enough -- that criminali-
zation of certain foreign payments should be required,
that "bribery" is "wrong"; and that our law.ought to.:
reflect that moral judgment.

Option B. Propose legislation which would criminalize corrupt

payments to certain foreign officials.

The Task Force has considered a wide range of possible crimi-
nalization initiatives. The Attorney General has proposed

for your consideration legislation that would apply only to
bribes of officials in foreign countries that (a) have appro-
priate laws prescribing domestic bribery (the State Department
advises that virtually all nations already have such laws); and
(b) have bilateral enforcement agreements with the United
States similar to those being concluded with various nations

in connection with the Lockheed matter. A draft statute is
attached at Tab D. ; ; ‘. =,

Advaﬁtages:

o]

This proposal would facilitate cooperation by counter-
part law enforcement agencies and would avoid involve-
ment of United States law enforcement where there is
not & foreign commitment to enforcement of its own. laws.

The bilateral agreement and foreign law requirement of
the proposed statute would help minimize any possible
adverse impact on the competitive position of American
multinational corporations; entry into an agreement
would evince the foreign nation's intention to enforce
its corrupt practices laws, particularly against its
own officials. '
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0 Unlike a disclosure provision, this proposal would
not create additional and burdensome reporting re-
guirements for American multinational corporations,
nor would a new bureaucracy have to be created within
any Executive department or agency to implement the
statute.

Disadvantages

o This proposal would have force only in relation to
countries willing to enter into bilateral enforce-
ment agreements. And it is conceivable that exactly
those countries which are least inclined to enforce
bribery statues--and most problematic in this respect--
would fail to enter such bilateral agreements.

o For countries unwilling to enter enforcement agreements,
- -this approeach-—as -distinguished from -the -discldsure -’
approach--would fail to deter extortion.

0 Such an initiative would be inherently difficult to
enforce because it would pose definitional problems--
such as distinguishing between corrupt payments on the
one hand and legitimate political contributions and fees
on the other. :

Decision
Option A Propose a form of "disclosure" legislation..
Supported by: Commercel state? Counsel's Office3
STR4 oMB
Option B Propose legislation which would criminalize
corrupt payments to certain foreign officials.
Supported by: Justice® Treasury, Marsh

o'l

2

3

4

g

A memorandum from Ambassador Dent is at Tab H.

A memorandum outiining Secretary Richardson's views and
specifications for a reporting and disclosure bill is attached
at Tab E.

A nmemorandum from Deputy Secretary of State Robinson is at Tab F.
A memorandum from Ed Schmults is at Tab G. e
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A memorandum from the Attorney General is at Tab D;».
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Treasury opposes any legislative initiative at this time. How-
ever, if a decision is made to propose legislation, Treasury
supports criminalization legislation, but only extending as far
as the draft legislation in the Attorney General's memorandum.

Issue 3: Should the Administration endorse the Hills bill?

The Hills bill would require SEC-regulated firms to devise and
maintain internal accounting controls intended to improve
accountability while criminalizing falsification of associated
books, records, accounts or documents and criminalizing the

- making of false or'misleading statements to-an accountant in
connection with an issuer's audit. The bill does not crimi-
nalize bribery, and it does not reach non-SEC-regulated firms.
Even with the proposed new authority, disclosure requirements
would remain.linked to-a determination of "materiality" from
the perspective of investors (as viewed by management, auditors
and the SEC).

It is important to remember that the Hills bill is a limited
legislative initiative. Since Senator Proxmire has indicated
he will incorporate the Hills approach in his bill, it could
not be claimed as a Presidential initiative, even though it
would be viewed as a positive Administration action.

Recommendation: That you endorse the Hills bill.

Approve Supported by: Commerce, State, Justice,
Counsel's Office, Marsh,
Morton ;ﬁﬁﬁo
Disapprove Supported by: Treasuryf Friedersdorf(f “\
' | -,
STR defers to other agencies. N SRR,

* Treasury does not support the Hills bill, although we are not
strongly opposed to it. While the bill is relatively harmless,
(1) it does not purport to deal directly with the bribery
issue and, therefore, does not meet the need, and (2) it adds
further Government regulation on how SEC registered corpora-
tions are to keep books and deal with auditors, which is an
1neffect1ve and unnecessary 1ntru51on 1n bus1ness procedures. _

OMB feels that greater study of the implications of the Hills blll

for the power and respon51b111ty of the SEC is required before
formal Admlnlstratlon support 1s glven to the HlllS blll.“

H N






GERMERAL COUNMSEL OF THE

URITED STATES DEPARTIVIENT OF CONMIVIERCE
Washington, 0.C. 20230

MEMORANDUM FOR THE GENERAL COUNSEL

From: John R. Garson
‘Assistant General Counsel
for Domestic & International Business

Subject: Questionable Corporate Payments Abroad--
Adequacy of Existing Law

To aid the efforts of the Steering Committee on
questionable payments abroad, you have asked me to review
current law and regulations which address the problem, in
" oné form'or andther, and to give you-my assessment -of the
adequacy of these laws to deter improper peyments in the
future. ‘

The first part of this memorandum summarizes existing
law and practice bearing on guestionable payments, chiefly
federal securities, tax, and antitrust laws. The second
~part discusses the inadequacies of these laws as deterrents
to the making of gquestionable payments.

roo Summary of Existing Legislation

1. Securities Laws

.

- The securities laws are designed to protect investors
from misrepresentation, deceit, and other fraudulent prac-
tices by reguiring public disclosure of certain information
pertaining to the issuers of securities. Such disclosure is
accomplished, first, through the mechanism of a registration
statement which is required to be filed with the Securities
and Exchange Commission (the "SEC") as a precondition to a
public offering of securities pursuant to the Securities Act
of 1933, 15 U.S.C. &77a et seg. {1970), the "1933 Act;" and,
second, through the annual and other periodic reports and
proxy materials required to be filed by registered companies
with the SEC pursuant to the Securities Exchange Act of 1934,
15 U.S.C. £78a et seq. (1970), the "1934 Act."

There is no specific requirement that questionable pay-
ments to foreign officials be disclosed in registration
statements filed pursuant to the 1933 Act or in the annual or
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periodic reports or proxy materials filed pursuant to the
1934 Act. However, in addition to the specific instructions
and reqguirements incident to each of these filings, the SEC
requires the disclosure of all material information concerning
registered companies and of all information necessary to
prevent other disclosures made from being misleading, e.g.,

17 C.F.R. 88230.408, 240.12b-20, 240.14(a)-9(a) (1975). Thus,
facts concerning questionable payments are required to be
disclosed lnsofar as they are material.

Materlallty has been defined by the SEC as llmltlng the
information required "to those matters as to which an average
prudent investor ought reasonably to be informed before pur-
chasing the security registered." Rule 405(1), 17 C.F.R.
ﬁh§?30 405(1)(1975) The materlallty of any fact is. to be_.

". . . whether a reasonable man would attach
importance [to it] . . . in determining his '
choice of action in thé transaction in queStion:
fCitation omitted]." (Emphasis supplied.) This,
of course, encompasses any fact ". . . which in
reasonable and objective contemplation might affect
the value of the corporation's stock or securities
« « . [Citation omitted]." (Emphasis supplied.)

+ Thus, material facts include not only information
disclosing the earnings and distributions of a
.company but also those facts which affect the
probable future of the company and those which may
affect the desire of investors to buy,sell, or hold
the company's securities.” SEC v. Texas Gulf Sulphur
Co., 401 F.2d 833, 849 (2d cir. 1968).

Alternatively stated, the test is whether ". . . a reasonable
man might have considered . . . [the information] important
in the making of [his] decision.”" Affiliated Ute Citizens v.

United States, 406 U.S. 128, 153 54 (1972).

The courts have not yet addressed the issue of whether
and under what circumstances questionable payments made by a
U.S. corporation to foreign officials would be material informa-
tion which should be disclosed publicly.* Thus, the SEC,

*The conviction of a director and chief executive officer of
a company for bribing U.S. public officials has been held to
be a material fact which should have been disclosed. Cooke v.
Teleprompter Corp., 334 F. Supp. 467 (S.D.N.Y. 1971)
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through its enforcement program and its voluntary disclosure
program,* has been the sole arbiter as to the materiality
of such payments. :

The extent of the Commission's activities with respect
to both foreign and domestic payments and practices has
created a great deal of uncertainty as to how the materiality
standard applies to improper foreign payments. The SEC has
not issued a release containing disclosure guidelines on this
subject to date. However, in a report submitted to the Senate
Banking, Housing and Urban Affairs Committee on May 12, 1976,
the SEC has given some guidance as to its current position
("Report of the Securities and Exchange Commission on Ques-

“-tionable--and Illegal- Corporate  Payments :and-Practices"——.. ...,

hereinafter referred to as the "SEC Report").

¥ In addition to ltS regular enforcement program, . the SEC

' has established special procedures for registrants seeking

guidance as to the proper disclosure of guestionable foreign
payments. These procedures, frequently referred to as the
"voluntary disclosure program," provide a means whereby
companies can seek the informal views of the Commission
concerning the appropriate disclosure of certain matters.

The program is intended to encourage publicly-owned corpora-
tions to discover, disclose, and terminate, on a voluntary
‘basis, the making of guestionable payments and related improper’
activities.

A staff study by the Subcommittee on Oversight and Investi-
gations of the House Interstate and Foreign Commerce Committee
on the SEC Voluntary Compliance Program (May 20, 1976) has
concluded that there are significant deficiencies in the
operation of the program. In particular, the staff believes
that more detailed public disclosure is necessary as to all
companies which have made any illegal payments (under the laws
of the United States or any other nation}), any substantial
questionable payments, or any form of domestic or foreign
political contribution, or which have maintained false or
inaccurate books or records.



In this Report, the SEC takes the position that -
questionable or illegal payments that are significant
in amount or that, although not significant in amount,
relate to a significant amount of business, are material
and required to be disclosed. Other guestionable payments
may also be material, according to the Report, regardless
of their size or the significance of the business to which
they relate. Thus, the Report indicates (at page 15) that:
" . . . the fact that corporate officials have been willing
to make repeated illegal payments without board knowledge
and without proper accounting raises questions regarding
improper exercise of corporate authority and may also be
a circumstance relevant to the quality of management® that
”shou]d be dlsclosed to the shareholder o :

Moreover, even if expressly approved by the board of
directors, the Report states (at page 15) that " . . . a
gquestionable or illegal payment could cause repercussions
of an unknown -nature which might exteéend far beyond the
guestion of the significance either of the payment itself
or the business directly dependent upon it" -- and for that
reason might have to be disclosed.

It should be noted that the SEC believes that the
current securities laws are adequate to require sufficient
disclosure of gquestionable or illegal payments in order to
protect the investor. The problem perceived by the SEC
is the weakness of the corporate financial reporting system.
The leglslatlon proposed by Chairman Hills seeks to strengthen
that system by imposing internal accounting controls on
corporations regulated by the SEC designed to ensure that
.corporate transactions are executed in accordance with
managenent's authorization, and that such transactions
are reflected on company books and records so as to permit
the preparation of financial statements in conformity with
generally accepted accounting principles. The leglslatlon
proposed would make it a criminal offense to falsify -
corporate accounting records or to make false or misleading
statements to company auditors.

.
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2. Tax Laws

Section 162 (c) of the Internal Revenue Code provides
that bribes and kickbacks, including payments to government
officials, cannot be deducted in computing taxable income
if the payment (wherever made) would be unlawful under U.S.
law if made in the United States. Thus, the tax law only
reaches those transactions in which a questlonable foreign
payment is deducted as a business expense.

The principal mechanism for the detection of improper
deductions is the corporate income tax return and, in the
case of foreign subsidiaries and affiliates, certain
“information returns.: Criminal ‘and c¢ivil -santtions may be-
applicable if an improper payment is deducted from earnings.
There are no cases currently pending in the Department of
Justice.

The Internal Revenue Service (the "IRS") does not
routinely require taxpayers to furnish information as to
the payment of bribes or kickbacks. However, in August
1975, the IRS issued guidelines to its field examiners
providing technigues and compliance checks to aid in the
identification of schemes used by corporations to establish
"slush funds" and -other methods to circumvent federal tax
laws. In April 1976, additional instructions were issued
" focusing on illegal deductions of questionable payments
to foreign officials abroad. The IRS is now engaged in
“investigating hundreds of the nation's. largest companies
regarding possible improper deductions of such payments
and related .tax improprieties.

3. Antitrust Laws

The antitrust laws may impact on improper payments in
a variety of ways. Depending on the factual circumstances,
an improper payment could violate Sections 1 or 2 of the
Sherman Act, 15 U.S.C. 881, 2 (1970); Section 5 of the
Federal Trade Commisison Act, 15 U.S.C. 845 (1970); the
"FTC Act;" or Section 2(c) of the Clayton Act, the so-
called brokerage provision of the Rob:nson~Patman Act,
15 U.Ss.C. 813(c) (1970).
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As a general rule, an American corporation which pays
a bribe to gain favorable legislation abroad, or to facili-
tate a sale at the expense of a foreign competitor, will
not be in violation of the U. S. antitrust laws. On the
other hand, payment of a bribe by one U. 8. company to
assist its sales at the expense of another U. 8. company
may well be an unfair method of competition within the
meaning of section 5 of the FTC Act.* A conspiracy among
two or three U. 8. companies to bribe a foreign official
.to keep another U. S. company out of an overseas market
would probably violate section 1 of the Sherman. Act; how-
ever, it is not clear that an improper payment involving one

. firm and one government official can constitute a consplraoy

for’ purposes of this sSectidn. Bribes ‘paid bj ‘One ¢omvany
for the purpose of monopolizing a foreign mavrket might
violate section 2 of the Sherman Act.

Section ‘2 (¢) of the Clayton Acét prohibits the ‘Payment
of commissions or other allowances, except for services
actually rendered, in connection with the sale of goods
in which either the buyer or seller is engaged in commerce
(including commerce with foreign nations). Section 2(c)
encompasses commercial bribery and bribes of state govern-
ment officials to secure business at the expense of U. S.

competitors. Although there do not appear to be any

section (2) (¢) cases involving dealings with foreign govern-
ments, the statute might be applicable to the payment of a
bribe by.a U. S. corporatlon tc a foreign official to assxst
its business at the expense of its U. §. competitor.

4, Other Legislation

There are a number of provisions of limited application
which come into play when a company takes advantage of partic-
ular programs sponsored by specific U. S. Government agencies..
Thus,. for example, where a sale of goods is financed in whole
or in part by a credit established by the Export-Import Bank
of Washington ("Eximbank"”), the supplier must certify that it
has not paid any commissions or fees except those regularly

* Thus, for example, the Federal Trade Commission is
examining allegations that General Tire & Rubber Company
made payments in Morocco for the purposes of getting a
permit to expand its plant there and preventing Goodyear
Tire & Rubber Company from obtaining a permit to do
business in Morocco.

Yae s,



paid in the ordinary course of business to its sales agents
or representatives. Several cases of possible fraud have
been referred recently to the Criminal Fraud Section of

the Justice Department.

The Agency for International Development ("AID")
makes hard currency loans to foreign countries for procure-
ment of goods produced in the United States. Companies
making sales under this program must certify that they have
not paid any commissions or fees except as regular compensa-
tion for bona fide professional, technical or comparable
services. AID officials compare contract prices with cur-
rent market prices.and occasionally discgver discrepancies
requiring 1ega} action, including referrals to the Devart-
ment of Justice for possible fraud prosecutions. It has
been held that a concecalment of improper payments in AID
forms constltutes a violation of the federal .statute making,
it unlawful to conceal any matter within ‘the jurisdiction
of any United States department or agency, 18 U.S.C. 81001

(1870} . U. 5. v. Olin Mathieson Chemical Corporation,
368 F.2d 525 (24 Cir. 1966).

The International Security Assistance and Arms Export
Control Act of 1976 (which was vetoed on May 7, 1976, but
then reintroduced in altered form as S. 3439 and H.R. 13680)
would add- a new provision to the Foreign Military Sales Act,

22 U.S.C. 82751 et seq. (1970), to regquire reports to the
-Secretary of State, pursuant to regulations issued by him,
concerning political contributions, gifts, commissions and
fees paid by any person in order to secure sales under sec-
tion 22 of the Poreign Military Sales Act. No such payment
could be reimbursed under any U. S. procurement contract
unless it was reasonable, allocable to the contract, and not
made to someone who secured the sale in question through
improper influence. Similar reporting requirements would be
required with respect to commercial sales of defense articles
or defense services licensed or approved under section 38 of
the Foreign Military Sales Act. All information reported and
records kept would be available to Congress upon request and
to any authorized U. S. agency. It should be noted that even
at the present time, the Defense Department requires disclosure
of all fees and commissions paid in the sale of military equip-
ment pursuant to the Foreign Military Sales ("FMS") program.



~ ANALYSIS

The issue presented is whether new legislation is
required to deal with improper corporate payments or
whether the existing legislative scheme-- the sum of all
the laws and regulations described above~- obviates the
need for new legislation. BAnother way to state the
question is whether the company that would consider the
making of an improper payment-- or the foreign official
that would demand one~- will be deterred from doing so
by the existing laws and regulations.

" The dimensions of the improper payments problem

"'may suggest the singular inefféctiveness of existing laws --i=e s o

and regulations. Still, it may be asked whether the
failure is more a function of enforcement policy on the
part of the administratcrs. In other worxds, assuming that
' the SEC, the IRS, . dnd .the other agencies -sharing juxis--
diction in the area were to adopt a militant enforcement
policy—- to exercise to the maximum possible extent their
authority to deal with the problem-- is it reasonable to
believe that this would put an end to it? And if that is

a reasonable possibility, we would still have to ask whether
it is desirable to entrust the solution of the problem to

a zealous enforcement of laws and regulations which were
not designed to deal with it and which only accidentally
impact on it. As a matter of effective law enforcemént, is
there not some virtue in a legislative scheme which does
not depend for its viability on the continued zeal or
militancy of its administrators?

My personal assessment is that even the most vigorous
enforcement of existing law would not be an adequate solu-
tion to the problem, and that the shortcoming of existing
law is a function of statutory and jurisdictional limitations
rather than one of enforcement. policy.

Other papers prepared under the aegis of the Steering
Committee as well as existing legislative initiatives (e.g.,
the bills introduced by Senators Church and Proxmire) suggest
that there are essentially two kinds of meaningful deterrents,
namely, criminal sanctions and public disclosure. The crim-
inalization approach has been found wanting in several respects
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and for the purposes of this paper it is assumed that,the‘
disclosure approach is the preferred system.

Although some of the details are still being,
formulated, it is assumed that any disclosure system would
satisfy certain minimum cobjectives. First, it would apply
to all U. 8. corporations. Second, it would also apply to
foreign government officials; that is, it would require
disclosure of the names of those who demand improper pay-
ments. Third, it would require disclosure of information
regarding the payments to the public (as opposed to the mere
reporting of information to a government agency).

) In reviewing eylsthg law, it is clear that none of
“the "systems" described in the firdt part of this ‘memorandufm
satisfy these criteria. Indeed, the system of disclosure
administered by the SEC is the only one which, as a practical
matter, rcqujres detailed consideration. For ease of presen-
tation, .it' may be useful -to discuss First the.laws and .
regulations of lesser significance.

With respect to taxation and antitrust, both systems
are theoretically applicable to all U. S. corporations doing
business abroad but only to the extent that the making of a
questionable payment also results in a violation of certain
statutory prohibitions.

In the case of the tax laws, they only reach those
transactions in which a questionable payment is deducted as
a business expense. If a company making an improper payment
does not take a deduction, the only source of potential
liability arises from the maintenance of "slush funds" to
circumvent federal tax laws generally.

Although the IRS could require reporting of question-
able payments, the information obtained could not be dis-
"closed to the public because of the confldentlallty of tax
administration. Moreover, the mission of the IRS in the
area of questionable payments abroad is to administer and
enforce the tax law. All of the procedures and programs
which the IRS has adopted, or might adopt in the future, are
designed to accomplish that central objective-- the
enforcement of the tax statutes.*

* Letter dated May 13, 1976, from Donald C. Alexander,
Commissioner, IRS, to John D. Lange, Jr., Deputy Director,

Office of International Investment, Department of the Treasury.

A By ...
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As for the antitrust laws, they are generally
inapplicable to an improper payment unless it can be shown
that there is an anticompetitive effect on U.S. foreign
commerce, for example, where a bribe is paid to exclude
the product of a U.S. competitor or to monopolize a
foreign market. Also, the doctrine of sovereign immunity
and the act of state doctrine create serious problems in
cases involving payments to foreign government cofficials,
and the actual initiation of a case would be seriously
hampered by legal and policy inhibitions on the exercise
of extraterritorial enforcement.

Moreover, the utility of the Sherman Act and the

"FTC Act in deterring 1mpropel payments abroad is further
“'diminished by ‘the fact that there are nd’ disclosure réequiré-
ments by which improper payments are systematically brought
to the attention of the Justice Department or the FTC. The
principal source of information (apart from reports filed
with the SEC) would be aggrieved American competitors.

With respect to the Eximbank, AID, and FMS programs,
each of them has a very limited application, that is, they
only apply to companies taking advantage of these particular

programs. Moreover, none of them at the present time require
public disclosure. They are designed merely to ensure that
the Government does not aid in the financing of gquestionable

payments. In the case of the FMS program, pending legisla-
tion (asé noted above) would provide for disclosure to the
Congress but, in any case, it would still be limited to
companies making sales of military equipment. Thus, ‘as a
practical matter, all of these programs taken together only
impact on a limited number of companies doing business .abroad
and the FMS program, through its disclosure reguirement
(assuming passage of the new legislation) is the only one
which contains a deterrent element.

Turning now to the securities laws, there are several
reasons why the SEC disclosure requirements are inadequate to
deter improper payments. First, they only apply to public
companies, i.e., to companies with securities registered under
the 1934 Act or to companies making public offerings. Second,
they only apply to the extent that the guestionable payment
is "material" within the meaning of the law. Third, as a
general rule, they do not (and could not) require disclosure
of the names of recipients of questionable payments. - Fourth,

e
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they are not designed to protect the same interests that
would be served by new disclosure legislation.

Nonetheless, the utility of the SEC disclosure
requirements must be examined in some detail. For, as
mentioned previously, the Commission itself believes that
current securities laws are adequate to require sufficient
disclosure of questionable payments and that the problem
is to be solved by strengthening the corporate financial
reporting system.

First, with respect to the coverage of the SEC pro-
gram, there are at present approximately 9,000 corporations

. which-regularly file: documents with the Commission,-net

all of which do business abroad. On the other hand, there
are some 30,000 U.S. exporters and an additional number of
U.S. firms doing business abroad which do not export from
.the United States. Indeed, some of the most important. :
U.S. firms doing business abroad are private companies
which are not subject to the SEC disclosure requirements,

Second, the Commission's authority to reouire disclo-
sure is limited in that an improper payment must be reported
only if it is "material information." There are serious
problems with the.view (set forth at page 15 of the SEC
Report) that any payment, regardless of amount, may be
"material" because it can-lead to "repercussions of an
unknown nature" or reflect on the quality or integrity
of management. e : T

It would seem that the concept of materiality advanced
by the SEC in its Report is at substantial variance with
discussions of materiality only recently espoused by the
Commission. For instance, in facing the issue whether a
company is required to report unlawful discrimination in
employment, the SEC stated -~ in a release issued less than
one year ago —- that:

"The Commission's experience over the
years in proposing and framing disclosure
requirements has not led it to question the
basic decision of the Congress that insofar
as investing is concerned the primary interest
of investors is economic. After all, the
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‘principal, if not the only reason, why people
invest their money in securities is to obtain
a return. A variety of other motives are
probably present in the investment decisions ’
of numerous investors; but the only common
thread is the hope for a satisfactory return,
and it is to this that a disclosure scheme
intended to be useful to all must ‘be prlmarlly
addreased & o

In the same release the Commission stated that "there
is no distinguishing feature which would justify the singling
out of egual employment from among the myriad of other SOClal
‘matters ini which invéstors may be intereésted.™ “The releasée: .
then listed 100 so-called social matters in which investors
may be interested (including "activities which would be illegal
in the U. S. but which are conducted abroad") but which,
préesumably, arenot material per. se, 'As stated not long ago
by then Chairman Ray Garrett:

" . . . as you can see, if you require disclo-
sure of all violations of law against bribery
or political contributions on the ground that
illegal payments are material per se, we may
be hard pressed to explain that other illegal
corporate acts are not equally mdterlal for

" the same reason."*%

The Commission's current position with respect ‘to ques~
tionable payments, however, seems to suggest the emergence of a
new theory, namely, that with respect to illegal conduct the
illegality itself is of consequence-- regardless of the nature
of the offense and of its effect upon the value of the stock-
holder's investment. Indeed, with respect to questionable pay-
ments, it does not even appear to matter to the SEC whether
they are actually illegal, that is, whether subject to indict-~ .
ment by prosecuting authorities in the United States or abroad.
It is submitted that the Commission's enforcement policy in this
area-- as represented in the SEC Report-- may be based on ten-
uous legal grounds. At the very least, given the extent of the
Comnission's enforcement activity, there is a good possibility
that the matter will be presented to the courts.

* Securities Act Release No. 5627, October 14, 1975, p. 37.

**  Freeman, "The Legality of the SEC's Management Fraud
Progrgm,"»3l Bus. Law. 1295, 1301 (March‘1976}.



The remarks of Chairman Garrett underscore the
fact that the Commission's policy is a function of its
composition at any particular time. It is presently
reported that there is a split on the Commission, with two
Commissioners urging a more moderate posture on the ques-—
tion of improper payments, but that Chairman Hills has been
willing to act forcefully on the problem. New Commissioners
may be disposed to take different interpretations. Thus,
even assuming the legality or propriety of the views espoused
by the present Commission, it is uncertain whether this will
continue to be SEC policy. There may be virtue in a legis-
lative scheme which does not depend for its viability on the
continued zeal or militancy of its administrators. Indeed,
- .the Congressional: . report of May 20, 1976, on the SEC volun~-
tary compliance program (described above) has already
revealed serious questions as to the evenhandedness of the
Commission's enforcement policy.

Third, the SEC does not require disclosure of the
names of the recipients of questionable payments, and it is
hard to see how it coutd do so, at least in most cases,
even under the most expansive interpretation of the mater-
iality doctrine. In addressing S. 3133 (the “"Proxmire bill")--
which requires disclosure of the names of recipients~- the
SEC Report states that while, in some cases, disclosure of
the identity of the recipient might be important to an
‘investor's understanding of the transaction, more frequently
his identity may have little or no signiticance to the
investor. Since any disclosure system should have as a
principal purpose the deterrence of extortion by government
officials, the SEC system is deficient in that respect as
well.

More generally, the SEC system of disclosure is simply
not designed to protect the same interests that would be
served by new disclosure legislation. The questionable pay-
ments problem is an area of national policy with sensitive
foreign relations implications. Whatever definition of
materiality is given by the Commission or the courts, the
SEC disclosure requirements are designed to protect the
interests of the prudent investor. It is not an appropriate
mechanism to deal with the full array of national concerns
caused by the problem of guestionable payments.
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Moreover, it may be asked whether the Commission, in
its zeal to test the outer limits of the materiality doctrine,
has not raised serious gquestions as to the purpose and scope
of the securities laws and the statutory role of the Commission.
In remarks delivered in December 1975, tnen Commissioner Sommer
urged the Commission to go slowly in expanding the area in
which disclosure becomes a substitute for the enforcement of
other substantive laws. In particular, he pointed out that:

". . . Materiality is a concept that will

bear virtually any burden; it can justify

almost any disclosure; it can be expanded

all but limitlessly. But we must constantly

bear in mind that. overloading it, unduly. .~ =
””“burdenlng i, excess¢vcl"'expandlng it may v YT

result in significant changes in the role of

the Comm1)81on, the role of other enforcement

agencies, and our ability to carry out our

<‘statutory -duties." SEC News Digest, becember 12, °

1975.

In reviewing existing law, the largest single defect
appears to be the absense of a comprehensivye disclosure
system. Disclosure is not required by the tax or the anti-
trust laws, and the Eximbank, AID, and FMS programs have a
very limited application. Thus, as a practical matter, the
SEC program is the only significant disclosure system. However,
because of the limitations described above, it is not a viable
alternative to new legislation. What is required is a system
which will extend to all American firms doing business abroad,
regardless of whether they are registered with the SEC and
irrespective of whether the payments are "material" from the
perspectlve of a prudent -investor.






SUMMARY OF DOMESTIC AND INTERNATIONAL ACTIONS AND INITIATIVES

A useful summary of international and domestic
initiatives to deal with the guestionable payments problem
appears in the White House Fact Sheet distributed at the
time of the announcement of the creation of the Task Force.
A copy of this Fact Sheet is attached as Tab 1 hercto.

Given the information currently at hand, the Fact
Sheet can be amplified or supplemented as follows:

- {(a) Securities and Exchange Commission (SEC)--

The SEC released on May 12, 1976 an extensive
et ..., keport on thﬂlr activities in the questlondble
- ‘payrients ‘area. ' ThHé report at ppi l-13, setd’
forth the particulars of the enforcement and
disclosure programs which the SEC has pursued
to date. Further, in its report at pp., 13 14,
‘the Commission outlines the criteria an& :
considerations which should guide issuers of
securities in determining whether or not
certain questionable pavments are or are not
material for SEC reporting purposes. A CoOpy
. of the SEC report is appended as Tab A to the
T main memorandum. The SEC has reccmmended

certain limited-purpose legislative actions:

to prohibit falsification of corporate accounting

records and the making of false and misleading

statements by corporate officials to audltors,
" and to require theé institution and maintenance
by corporations of appropriate systems of
internal accounting controls. The SEC's
legislative proposal is outlined more fully

at Tab D which summarizes certain significant

legislative proposals which are currently pending.

(b} Internal Revenue Service {IRS)=-Attached as
Tab 2 to this appendix is a memorandum prepared
by the Commissioner of Internal Revenue setting
forth the enforcement approach currently being
undertaken by the IRS. The Commissioner's
memorandum attaches certain sections of the
IRS manual which contain a series of questions
being asked of a large number of corporations
regarding questionable business practices.




(c)

Eximbank~~Suppliers of goods in Eximbank~
assisted transactions are required to certify
that there have been paid "regular commissions

~to regular sales agents." Corporations have

made such certifications while nonetheless
engaging in improper payment practices, since
the certifying officer usually did not know of
the improper practices carried out by other
representatives of the corporation. This
Eximbank requirement, at least as pertains to
transactions aided by the Eximbank, should
become a much more real deterrent to improper
payments. A corporate official who, knowing

~of such-payments;  nonetheless mikes an:Eximbank -

cextification could be subject to criminal
liability. One practical result of the dis-
closures of the past year, and of current SEC

S and IR initiatiyes, will'be the-adoption.by.

. (al

American corporations of a higher degree of
internal cont:iol over questionahle payment
practices. It may, in the future, be quite
difficult for a corporation to make such a
certification to the Eximbank and later to
plead ignorance of improper payments which

would contradict certification given the Eximbank.

International Initiatives--A summary of the
international initiatives currently being
pursued by the United States is attached .as
Tab 3 to this appendix.
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"FOR YOUR USE AND INFORMATION MARCH 31, 1976

Office of the White House Press Secretary

THE WHITE HOUSE ‘
FACT SHEET

TASK FORCE
ON QUESTIONABLE CORPORATE PAYMENTS ABROAD

The President today announced the ¢reation of a Cabinet-level Task Force,
to be chaired by Elliot L., Richardson, Sccretary of Commerce, It will
cexamline the matter of questionable payments by U. S. corporations to..
foreign ofhcm‘s, pohucal organizations and busmess agents, The

Task Force will reporxt to the President through the Economic Policy
Board and National Sccurity Council. A final report is riue from the
‘group prior to the close of the current-calendar 'year. "

I. Scopc of the Problem. While the full dimensions of the situation
are not known, recent disclosures and allegations indicate that a
.substantial number of U. S, corporations have been involved in
questionable payments to foreign officials, political organizations,
or business agents. The Securities and Ixchange Commission ‘
'reccmly indicated that the number of U. S, corporations prcvmuuly
examined or currently under examination by the Commission is
"more than eighty-five', ' ' A

II. International Initiatives. Proposals for an international code of
conduct for multinational corporations have been under consideration
for some time, Recently, efforts have been made to deal with the
specific question of ﬂlegai or unethical payments. In mternailonal
discussions, the U. S, has expressed strong objections to any’
unlawful activity but only in the past year or so have events led to
the development of a series of multilateral initiatives on the
payments problem.

A. Senate Resolution 265, passed on November 12, 1975,
calls for the U, 5, government to seek an international
code of conduct covering ', . . bribery, indirect pay-
ments, kickbacks, unethical political contributions
“and other such similar diereputable activitics, ' as

't Upartof-the current GATT niultilateral.Lrade negotiations ... "+ " e
under the Trade Act of 1974, o
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B. OECD Guidelines, now under negotiation in the Organization
for Economic Cooperation and Development, include a .
provision, suggested by the U. S., which condemns the

giving or receiving of bribes,

C. UN Resolution, adopted December 15, 1975, condemns
corrupt corporate practices and calls on member
governments to cooperate in eliminating them.
Additionally, on March 5, 1976, the U. S. proposed
negotiation of an effective international agreement on
corrupt practices. This proposal-is now under
consnideration.

D. OAS Kescluticn, azdopted July 1975, by the Permanent
Council of the Organization of American States,
. :condemns bribery and urges miember states, ‘insdfat’
as necessairy, o clarify their national laws with regard
to such activities.,

.-« +.JIl Domestic in.i"cia:t’ive'sg Three aspécts of Us S. domestic efforts
should be noted:

A. Policy Review. A number of Executive Branch
departments as well as the SEC bave been reviewing
' existing authorities to stem illegal payments by U, S,
companies to foreign agents or officials.

B. Enforcement, As acted above, investigations by
federal agencies already involve many corporations.
Several law enforcement agencies, e.g., IRS and
SEC, have recently announced that they will further
intensify their investigative efforts.

b i

C. Legislation, Various legislative proposals have been
' made to address the issue, such as requiring public
disclosure of fees paid to agents or officials abroad.
To date. no new legislation has been requested by the
Admiristration.

IV. Current U. S. Interests, Beyond moral concerns, there are
at least five areas in which the subject of payments by U, S.
companies to foreign agents or officials is of interest under
current law, ' '

A, International Implications. Foreign payments by U. S, , | Co
" ° “.companies have international implications which raise

foreign policy issues of concern to the State Department,

e.g., they encumber relaticns with foreign governments
_and coatribute to the deterioration of the international

inveetmant ~Allmaaéa
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B. Antiirest. Ovevszas payments by U. S. companies could
become an antitrust issue if questions of anti-competitive.
behavior arise. The Department of Justice is the lead
agency iv this s1ea. > :

C. Corporate Disclosure., The Securities and Exchange
Commission monitors and regulates the disclosure
practices of U, S. companieés. A major concern of
the SEC is to assure that corpcrate information which
is important to the potential investor, including costs of
doing business abroad, be disclosed in a corporation's
financial reports.

D. Military Sales and Assistance. The Department of
Defense has principal operating respons1b111ty for :
‘implementing the Military Assistarnce Program and the
Foreign Military Sales Program, both of which involve
justification for the inclusion of substantial agent's fees.

o ne?®

~e

E. Tax Reporting. The Internal Revenue Service is responsible
for investigating the propriety of all business deductions.
Our Federal tax law provides that illegal expenditures are
not deductible as business expenses.

Current Federal Law. Present Federal law does not directly

prohibit payments by U, S. companies or individuals to foreign
individuals or companies, although such payments may v1olate
foreign laws,: However .-~ y : ;

A. Criminal liability in the U. S. can result from the filing
of false statements with the U, S. government, i.e,,
false certifications filed with the Export-Import Bank,
the Department of Defense, or the Agency for International
.Development may constitute criminal fraud under
18 U.S. C. 81001,

B. Payments made abroad which would be illegal if made
in this couniry may not be deducted from business taxes,
and claiming such deductions may constitute a criminal
tax violation,

C. False statements made to the Securities and Exchange
Commission concerning or concealing such bribes,
provxded the amounts mvolved are "materxal" may
constitute criminal fraud;
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VI. Complexities of the Issue. Competing considerations in this area

must be carefully weighed before remedial steps are taken. For
example: .

A,

Proposals which would make it a criminal act for U, S,
companies to engage abroad in what are regarded as
improper activities at home pose serious difficulties
since the enforcement of such laws could involve the
U. S. in the investigation of the conduct of foreign
government officials,

Unilateral disclosure legislation could raise foreign
affairs difficulties to the extent that such legislation
presumably would require making the names of the
payee as-well as.the payor public: -

The prohibition of certain payments by U, S, firms
without commensurate restraints on similar payments

‘by foréi‘gn competitors could place U, S."firmhs'in a

disadvantageous position.

An important dimension of any analysis in this area
must be the consideration of the possible effect of

- any actions on trade, on the location of private

corporationé and on the international flow of capital.

VIII. The President's Task Force. The Task Force on Questionable

Corporate Paymernts Abroad -was established by Presidential
directive (copy attached).

A.

Membership.
The Secretary of State Henry A. Kissinger
The Secretary of the Treasury » William E. Simon
The Secretary of Defense Donald H. Rumsfeld
The Attorney General Edward H. Levi
The Secretary of Commerce Elliot Richardson
T he Special Representative for
Trade Negotiations Frederick B, Dent
The Director, Office of Management
and Budget James T. Lynn
Asgsistant to the President for
Economic Affairs L. William Seidman
~Assistant to the President for. : Se Rt S e
National Security Affairs i "Brent Scowcroft

Executive Director, Council on
International Economic Policy ' J.‘M. D}xxx_n



Chairman. The Task Force will be chaired by Commerce *
Secretary Elliot Richardson. ’

Scope of Review., The President has encouraged the Task Force
to consider w1l policy dimensione of questionable foreign payments
by U. S. corporations and to obtain the views of the broadest

base of interested groups and individuals, The President has
specifically directed that the SEC be invited to participate in the
efforts of the Task Force,

Organization. The Task Force will report to the President
through the Economic Policy Board and National Security Council. -

TDriration, Status reports from the Task Force will be submitted =~ ~

to the President from time to time, The final report is due
prior to the close of the current calendar year,

1
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Department of the Treasury / Internal Revenue Service / Washington, D.C. 20224

A

Comimissioner

Mr. John D. Lange, Jr.

Deputy Director

Office of International
Investment

Department of the Treasury

Washington, D. C. 20220

BAY 13 1979

Dear Mr. Lange:

This refers to youf April 20, 1976 request for)Service input to the
Cabinet Task Force on Questionable Payments Abroad. .

In August, 1975, the Service issied guidelines to its field examiners
“providing ‘techniques and complianée ¢lecks to aid in the identifitetion of
schemes used by corporations to establish '"slush funds" 2nd other methods
to circumvent Federal tax laws. Subsequently, on April 6, 1976, additional
instructions were issued which focused on questionable payments to foreign
offiecials or governments for -favorable consideratian rélated to corperate
activities abroad. These telegraphic instructions included requirement that
the responses to the 11 questions be obtained in affidavit form from selected
corporate officials, key employees and the partner of the corporate accounting
firm in charge of the engagement. Enclosed are two copies of the recently
updated guidelines dated May 10, 1976, consolidating all previous instructions.

With respect to expanded disclosure of information, we have and plan to
continue to utilize the exchapge of information provisions of tax treaties
with foreign countries. As you are probably aware, thea United States has a
- tax treaty with most of the major industrial nations. However, any informa-
"tion received under these treaties, which reflects illegal payments, must
remain secret except to the extent it is utilized by the United States
strictly for tax purposes. Any disclosure for other purposes would contravene
the treaty convention.

On the domestic side, the Service has been quite active, within statutory
limitations, in pursuing expanded disclosure of information. During the
inquiries relating to illegal political contributions, the Service obtained
specific tax related information from congressional committees, as well as
the Special Prosecutor's Office. This information was correlated and trans-
mitted to our field offices for appropriate action. In the disclosure of
questionable payments abroad, we established liaison with the Securities and
Exchange Commission to review its files for possible violations of the Federal
tax statutes. Presently, we have two agents reviewing SEC's records on a full-
time basis. Recently, we completed arrangements with the Department of Defense

to secure its audit reports on contracts, another potential socurce of violations
of Title 26, U.S.C.

7
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Mr., John D. Lange, Jr. .
. -

Under 26 U.S.C. 6103 and 7213, the Service is prohibited from disclosing
information contained in a specific tax return. However, when Service
employees, in the course of their work, discover evidence of a. possible
violation of a Federal statute, not administered vy the Treasury Department,
current procedures allow the Service to notify only the Department of Justice
of the existence of such evidence. The Justice Department can then submit a
written request for access to Service records under 26 CFR 301.6103(a)-1(g).
The Justice Department may, at its discretion, notify another Federal agency
of a possible violation of law administered by that agency. Such agency may
then make a written request for access to Service information.

A Federal agenéy can have access to confidential information in Service
files, but only if the head of the agency makes a written request under

' 26 CFR 301.6103(a)-1(f) ‘specifying ihe details and, in particular, the'rdasons

why inspection of Service records is desired. Obviously, these regulations do
provide many avenues to detect jllepal payments, either domestically or abroad.
We believe that greater deterrence could be effected in the questionable pay-

" " ments abroad area, if theré were similar exchanges of information by other. -

Federal agencies when possible tax violations of Title 26, U.S.C. are uncovered
in the course of an agency's business.

The Service's mission in the area of questionable payments abroad is to
administer and enforce the tax law. All of the procedures and programs which
the IRS has adopted, or might adopt in the future, are designed to accomplish
that central objective -- the enforcement of the tax statutes.

If we can be of further assistance, please let us know.

With kind fégérds,

" Sincerely,

i
Donald C. Alexander

Enclosures
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May 10, 1976 » Corporate Slush Funds
Section 1. Purpose ; =

This Supplement provides guidelines for the use of additional techniques and
compliance checks to help identify schemes used by corporations to esteblish''slush
funds' and other schemes which raay be used to circumvent the tax laws. The
procedures in Section 3 of this Supplc-ncnt were issued by« TWX on April 6, 1976,
from Direclor, Audit Division, to all Regional Commigsioners, District Directors
and Director of International Operations. Two additional TWX's were issued, onc
on April 16 and the other on April 27, 1976, amplifying the procedural instructions
sel forth in the April 6 TWX,

Section 2. Backeround

Recént investigations of some miajor corporations by thé Service and other
enforcement agencies have disclosed intricate corporate schemes, outside normal
internal audil conirols, designed to generale large amounts ef cash for illegal or
improper use and to reduce taxakle income unlawfully, These schemes to create secret
slush funds and to congciously misrepresent corporate taxable income by claiming.
unallowable deductions or exclusions from income, ‘or other\\.se, are or sreatl concern
to the Service. The diversily of techniques used is almost unlimiled. lush funds have
been used for such illegal purposes as corporate political cortributions, bribery,
lohbying, kickbacks and diversions to personal use. The very difficuolt task of v:scoz'az*ing
siush funds in cor porate examinations requires effcetive planaing of in-depth proebes
and the use of imaginative audit technigues. Frequent characteristics of these schrmes
arc the invelvement of top level corporate officers and the creation of slush funds
through the use of foreign subsidiaries, foreign bank accounts, foreign affiliates, foreicgn

"intermediaries, or unrelated foreign entities. While major vse has been made of foreign

sources, schemes have becn detected that are not connected wiih the foreign area. All
such schemes which circumvent or evade the tax laws must be dealt with effectively
by the Service.

Section 3. Affidavits Required in Corporate Examinations

.01 In every coordinated examination, as defined in IRM 42(11)3, selected corporaie
officials, key employces and the managing partner (i. c., the partaer who determines the
scope ol their audit and the type of opinion to be rendered) of the corporation's accounting
firm will be asked, as a minimum, questiors 1 thru (11) below. Additional questions
should be asked when warranted by the facts and circumstances in a particular case;
however, consideration should be given fo obtdining the assisiance of Regional Counsel
in developing such questions. This procedurc may be used in noncoordinated examina-
tions where the facts and circumsiances warrant and after approval by the group manager/
case manager. The individuals selected for questioning should be those present or former
employecs or directors who would be likely to have or have had sulficient authority,
conirol or knowledge of corporate activities to be aware of the possible misuse of corporate
funds. This would include, for example, chief executive officer, chief financial oificer,
officér in charge of international operations, officer in charge of governmential activities,
directors who are not corporate officers but who serve on audit committees or have

Distribution: ,
IRM %4000, 4200, 4700, 4(12)10. 8200. 8L00. &(24\:n and 9300
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Section 3. "cont.

s
.

similar responsibilities, and others as appropriate. It should bc clearly understood by the
individual selected for questioning th:xt the term "corporation' includes the taxpay er under
examination, all affiliales and related entities as defined in IRC 482, domeslic and
forcign, Tre individuals being questioned should be advised as to the years to which the
questions relzte. As a minimum the auestions will cover all tax vears assigned to Audit
whether under cxamination, in Review or in Conference and will include all subsequent
years for which returns have been filed. If warranted by facts and circumstances the
questions will also cover any ycar open under the statute of limilations, including any
nondocketed year in Appellate. Jlowever, in consultation with Regional Counsel, the
District Director and Chief, Appellate Branch Office, should mutually decide upon and
agree to the extension of this procedure to nondockeled years in Appellate. The decisicon
of District Director and Chief, Appellaic Branch Office, should be confirmed in s memo-
randum of understanding. (Scc Section 9 for Appellate Division Res 'ponsibilitics. i

the taxpayer objects to the ¢xtension of the questions to open yecars not yet under examin-
ation, the District Director will deterinine whether he/she will ).nmcdmtclv place such
years under cxamination or wait to oblair answers when thosc returns w ould normally

be examitied: Thé approval of Reégional' Counsel is $equired if these questioas are to -

be asked with respect to years under the jarisdiction of any court.

1 During the period from to , did the corporatiom any

. corporate officer or emplo).cc or any third party aciing on behalf of' the

¥ corporation, miake, dxroctl“ or 1ncvrectlx, any bribés, kickbacks oi other
paymenis, regardiess of fm‘m, whether in money, preperty, or services,
io any emplovee, person, company or organization, or any represecaiative
of any person, cornpany or orzxanil_atio:z, to obizin l‘evornblc {reatment
in securing business or to otherwisc obiain special concessions, cr fo
pay’for f'worab}e treatment for business secured or for spocxal concessions

' already obtlained?

2 During the periced from to , did the corporation, any
corpomtc officer or emplovcee or any ihir d partv acting on behall of the
: corporation, meake any bribes Mc.d)acks, or other payments, rcgardless
of form, whether in moeuey, propeny or services, dircctly or indirectly,
* * Aoor for the beneflit of any government-official.or emplovee, domestic
3 or foreign, whether on the nalional level or a lower level such as state,
county or Jocal (in the case of a foreign government also including any
level inferior {o the national level) and mclucma régulatory agencies or
governmentally-controlled businesses, corporations, companies or
societies, for the purpose of alfecting his/her action or the action of the
government he/she represents to obtain favorable treatment in securing
business or to obtain special concessions, or to pay for busmcss secured
. or special concessions-obiained in the past?

3 During the period from to ,» were corporate funds donated,
loaned or made available, directly or indirectly, to or for the use or
benefit of, or for the purpose of opposing, any government or subdivision
therecof, political party, candidate or committee, cither domestic or
foreign? :
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Section 3. cont.

o

(10)

(11)

. e s

During the period from to , was corborate property of any
kind dorntcd loaned, or made available, dirt-ctly or indirectly, to or for
the use or benefit of, or for the purpose of cpposing, any government or
subdivision thercof, political party, candidate or committee, cither
domcstic or foreign? ;

|

During the period from {o , was any corpovate officer or
cmployec compensated, dircetly or indirccetly, by the corporation, for time
spent or expenses incurred in performing services for the benefit of, or
for the purposc of opposing, e¢ny gov orr-m(-nt or subdivision thercof,
political party, candidate or coinmiitee, cither domestic or foreign?

During the period from to , did the corporation make

any loans, donations or other disbursements, directly or indirectly, to
corporate officcrs or employeces or others for the purpose of makmn
contributions, dircctly or indirectly, for thce use or benefit of, or for

the purpose of opposing, any government or subdivision thercof, political
party, candidate or commitice, either domestic or forcign?

Durifig the period from = """ t6 ‘7', &idthé éorporatich make

any loank., donations or other dis burvemu.w. direcily or indirectly, to
corporate officers or employees or otuers for the purpose of reimbursing
such corporate o,.lc_or.,, cmployvees or others for contributions made,
directly or indirecily, for the use or benefit cf;, or for the purpose of
opposing, any government or subdivision therceoi, political party, candidate
or committee, either domestiic or foreign?

During the period from to ", did any corporate officer or
employce or any third party «cting on behalf of the domestic corporaiion
have signatory or other authority or control over disbursements from
foreign bank accounts? .

During the period from to ., did the corporation maintuin

a bank account or any other account of any kind, either domestic or forcign,
which account was not reflected on the corporate books, records, balance’
sheets, or financial statements ?

-

During the period from to did the corporation or any
other person or enlity acting en behalf of tho co*‘poratmn maintain-a
domestic or foreign numbered account or an account in a name other than
the name of the corporation?

Which other present or former corporate officers, directors, employcees,
or other persons acting on behalf of the corporation may have knowledge
concerning any of the above arcas? = - g

Manual Supplement

.. PR O

S dash ot adordy Bt 10 00 4 @ Tk IEI Y WY - o dn Velby VA M See U BeE f em o W e




sk

Section 3. cont,

.02 The case manager or group mahager will determine whether these guestions
arce pregented during an interview or mailaed in letter form. {f nol personally delivered,
then certified mail will be used for all communications under this section belween the
Internal Revenue Service and {axpayer or thivd partics. A rceasonable amount of time
shiould be allowed o the respondent to reply. Where a reply is not received alter delivery
or mailing by the Internal Revenue Service within 20 workdays, prompt followap by
personal contact will be made, :

.03 The responses to these guestions will be rednuced to writing and signed by
the respondent in cither affidavit form or under the written declaration that if ie made
under the penaliies of perjury, the contents of which the respondent believes to be truve
and correct as to every material matier. 1f the individual refugcs to sign the ..I‘ davit
or written declaration bul confirms the statement by oath or 2ffirmuaticen in the presence
of two Internal Revenue employees, a legend will be inserted at the end of the siaternent
as follows:

"This stetement was read by __(the Subject) on _ 15
who stated under oath that it was true and corrcct Bu r‘cfused to sign 1t

Wete ¥ W ) .. 4 . Poss - <
Sishe e I A e o o B A O ey L3 L S > e o SR

o
"

Witness Witness

If any individuzl refuses to an 5\"er any of ﬁ*o examiner's questions or refuses to. confirm

a written statemoent by oath or af firrnation,-a sammons should-be issucd to that * ) .
mdnv‘cmal in accordance with 1RAI 4022 dnd testimony obtained under oath pursuant to
1IRC 7602.

.04 When any of these aueslions is answerced in the affirmative, all details zur-
rounding the transaction should be securcd. Responuses {o all questlonb will be reviewed
along .with all other available information. If further clarification is required, follow-up
interviews will be conducted.

.05 False slatements provided to the Inlernal Revenue Seérvice concerning any
matter arising under the Internal Revenue Laws can subject the individual, or others,
to criminal penallies under Titles 16 and 26 of the Urited States Code. Therciore, when- -
ever'there is any indication that the answers contained in an affidavit or &tatement are -
false, the matter will be immediately referred to the Intelligence Division for appropricte
criminal action.

.06 The individuals questioned will be expected to answer fully and truthfully, to
the best of their knowledge and belief, and to the best of their recellection. However,
individuals obviously cannot be reguired to siate dectails of mattcrb as to which they had
no kno \vlcdg,e.

.

Section 4. Audit Plan and Combnliance Checks

.01 During the preplanning and the examination of all returns, case mangers and
examiners will be alert to situations which lend themselves to the creation of siush funds
and illegal payments., When deemed appropriate and necessary, the audit plans will
include some or all of the following compliance checks. For any compliance ciheck not
included in the audit plan, the reason will be explained in the examiners' workpapers.
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Section 4. cont.

1 Intervicew other corporate officers and key employees not included, in Scction
3.01 (i.e., those who have been dismissed or changed jobis, corporate airplene pilols,
security officers, ete.). Where appropriate, the use of summonses and affidavils will
be considered.

2 Examine internal audil reports and related workpapers to determine if any
reference is made to the creation of any secret or hidden corporate furid.,

3 Review taxpayer's copy of reports filed with other governmental regulatory
agencics.

1 . s Py - 1

4 Determine the number and nature of foreign trips by top executives in the

company. Examincrs should be especially alert for itinerary stops iin countries with
protective banking and secrecy laws. 3

5 Trace significant corporate coniractual arrangements with foreign individuals
- and entities. :

STAEI .6 - Extend the examination.to. controlet-foreitn: subsidiaries wher'd the operatiofis
and achv.ti("* of thosc corporations lend themselves to the creation and use of slush funds.
(Be especiaily alerl for shell corporations esiablished in tax havens or couniries with
protcctive banking and sccrecy laws. ) For assisiance in resolving legal and practica
problemns that will ar 19@ rogarcm th_e accessibility of records refcr to Sﬁ’LtIODS 6
and 7. below, - - - R .,. g e s e 3 PO T

7 Determine the manmner in which funds are repatriated from subsidiaries,
affiliates and/or associsties.

8 Examine foreign cables to identify diversion of funds fransaclions,

' 9 Trace the use of foreign establishmcents to furnish services or products
which arc competitively available here.

(10) Trace foreign pricin‘g'arrahgements and excessive charges by foreign
entities. |
(11) Scrutinize unusual transactions with foreign individuals.or entities.
.02 Items 4 through (11) are generally covered in Chapter 600 of IRRM 4(12)10, Tax
Audit Guidelines - Individuals, Parinerships, Estaites and Trusts, and Corporations.
They are repcated here to extend thieir use within the context of this Supplement.

.03 In the preplanning stages where it is deemed advisable to make an on-site exam-
ination in a foreign country, assistance from the Office of International Opcrations (OIO)
should be secured at the very earliest stage. In these instances, OIO shouid be contacied
during preparation of the Audit Work Plan. The provisions of Section 6, Requesti for Office
of International Operations Assistance, will be followed

.04 \Where individuals' returns are associated with the examination of a corporation
pursuant to Manual Supplement 48G-208 (Rev.3), CR 81G-17(Rev. 3), and 91G-20 (Rev. 3),
dated August 8, 1975, or for any other reason, the audit plan will include procedures
necessary to determine if the individual actcd cither as a conduit for corporate transactions
or held secret corporate funds.

v—-"" YVaH N
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Section 4. cont.

.05 Casc managers and group managers will be respeoasible for planning sufficient
time to carry out the aforcmentioned corapliance checks. {ase managicrs will indicate
in ltern 29 of Form 4451 (Large Casce Status Report, Report Symbol No-CP:A~16-1)
stafl-days spent during the quarter and cumulative figures in complying with the
provisions of this Manual Supplemenl. Significant informeiion such as date of fraud
referrals, issuc involved, and date of acceplance or rejection by Intelligence Division
should also be included. .

.06 All Audil Division managers should ensure that employees under their super-
vision are familiar with Chapter (12)00, In-Depth Probes, of IRM 42(11)8, Iancbook for
Ficld Audit Case Aangers, and IRM 4235, Techniques Hangbook for in-Depth Audit
Investigations, where appropriate. Also, audit managers will ensure that their
employces are farniliar with various cvasion and slush [und schemes found in Intelli-
gence Digests (Document No. 5590), and Manual Supplemient 42G-319, CR 43G-14, dated
December 31, 1974, :

.07 Case Managers and examiners should check with the Intelligence Division for
any information they might have about the corporation, its zaffiliates or related entilies
and the mdn'xduah selccted for' quosuonm;{.

._9, l-'. - - & e - =, .. » - .:.‘ 4 . 4.-"

Od Upo'l finding 1nd1c.«mo'1 of Tr‘aucl uurmg 'L“lf‘ C\emm,tlon, ;hn examiner ""]1

refer the matter to thc Intelligence Division in accordance with IRAT 4565 or 42(11)9,

as appropriate.

* Section. 5. Information From Other Government Agencies AT ighfia

.01 Duaring the preplanning and examination of cox‘porete cases, casc managers,
group managers, and exarniners should consider IR 4083, Information Requested
¥From Government Agencies, and 1R\ 4034, Informa hon Fernished by Government
Agencies.

.02 The National Office has established special liaison with the Securities and
Exchange Commission to obtain information relating to slusa funds, bribes, political
contributions, and other tax-related information.

Section 6. Request for' Qifice of Imcrnatmnal Operations Assistance

31 To properly examine t \p’tycrs W 1th foreign slush fund issues and other
schemes in the foreign area, it is necessary to obtain first-hand knowledge and indepen-
dently verify information concerning related foreign entities or foreign branches of
domestic entities. In most instances, information may be obtained from United States
sources more quickly than from foreign sources. lHowever, if it is determined that
an on-site examination should be made in a foreign country, a request for support should
be made to OIO. This request should be made following the coordinated examination
support request provisions of IRN 42(11)5:(4){f), Collateral request provisions of
IRM 4597 will be followed in noncoordinated examination cases. QIO will work with the
requesting district in developing the audii plan for an on- sue examination and assist in
planning other details of the on-site audit.
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( Section 6. cont.

.02 Once the details of the on-site examination have been finalized, formal
request for approval of the on-site examination and foreign travel author':'c.tion‘\'rill be
made in accordance with IRM 42(10)(10) and Section 420 of IR&1 1763, Travel Handbook.

Section 7. Use of Summaons

.01 Every effort should be made to secure taxpayer's records, responscs to
questions and other pertinent financial data without the issuance of a summons. However,
in certain instances it may be necessary to issue a summons. Under such circumstances,
IRM 4022 will be follov ed in considering the necd to issue such 2 summons.

.02 Before issuing a sumrmons where the rccords are outside the United States,
a copy of the proposed surnmons will be submitted to the appropriate Regional Counsel
for review. Regional Counsel will ceoordinate their review with Chief (,ounsel CCGI,
which in turn w111 coordinate the matter with the appropriate National Office Division.
The proposcd summons will be accompanicd by a statement describing the circumstances
and c¢fforis that have been made to sccure the records and deta from the taxpaver and
why the {axpayer will not make the requested records available. In no event will the
i o . examiner: issue the gummons- until advice has been réceived from the Regional. Counsel,.- ..

Seclion 8. Information Concerning Possible Nontax Violations of Federal, State, or
Local Laws

. -+ . 4The purpose of ‘these procedures is to obtain information thal may.relate-ta . . -
violatio: M of Federal tax laws. However, if the Service receives informaiion indicat-

) ing violalions of Federal laws which are not administered by the Service, or of violations

( of Statc or local laws, the case manager will set forth in a memorandurm the pertinent

facts concerning the suspected violaticn. Such memorandum, togeiher with any docvinent -

ation, will be prommly forwarded through the Chief, Audit Division, to the Chief,

Intelligence Division for appropriaie referral. (Sce IRM 4097.) However, sce

MS 12G-134, dated January 15, 1976, for exceptions.

Section 9. /\ppc]late Division Responsibilities

.01 The Chicf of each Appcllate Branch Office will contact the District Director,
in consult ation with Regional Counsel, to.decide on a case~-by-case basis for every:
coordinaied examination case in Appcllate inventory whether the 11 questions in Section 3
above will be asked. The decision of the District Director and Chief, Appellate Br"nch
Office, should be confirmed in a memorandum of understanding.

.02 In a nondocketcd case, where the taxpayer or his representative offers to
make payment of additional tax liability for slush funds deductions or reveals their !
existence to Appellate officials for the first time, Appellate consideration of the case
will be discontinued. The case will be returned to the Audit Division for verification
of appropriate facts and possible referral to Intelligence. Under similar circumstances
in a docketed case, Regional Counsel should be immediately consulied.

Manual Supplemont
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Section 10. Intellisence Divisinn Responsibilitics

.01 All Referral Reports will be handled in accordance with IRM 9322,2 or 9322, 3,
as appropriale. .

2
.4

.02 Intelligence Division personnel will be made available, as nceded, to advise
and agsist Audil in training their personnel in interviewing procedures and techniquces,

.03 Information c-oqcorn*ng pessible vinlations of any local, state or Federal
L X4

statute will be processed in accordance with IRA 9382, 4 or Manual Supplement 12G-134,
dated January 15, 1976, as appropriate.

Scction 11. Application

.01 The compliance checks listed in Section 4 will be applied to all casces not
processed to Review as of March 4, 1976. The applicability of these comnpliance checks
to cases pending in Review as of March 4, 1970 is as follows:

1 If the compli nce checks listed in Section 4 were not applied {o the
examined returns of & corporution with for eign subsidiaries or other forcign interests,
the case ¢ hould be rrturned 10 thc L\ammer f01 quch a.pp]nc‘:tlo'l.

2 I’ the con,ph'mcc (hUC'\b listed in Secnon 4 were not ppl;cd to thc
examined returns of a corporation without foreien subsidiaries or other foreiyn interests,
the Chief, Review Staif, or Chicf, TcChnical Branch, in sorie districts, will make a
judgment as to the slush fund putentnl and cither reiurn the case to the examiner or
rélease-the cases In cither instanve, 2 sfatenvent of his/her décision and the-basis
for it will be included in the case file.

Section 12, Effect on Oither Documents

.01 Aanual Supplement 42G-329, CR 40G-111, 47G-107 and 4(12)G-5, dated
August 29, 1975, and Amend. J, dated April 6, 1976, are superseded. Aunnotations
)efcrrmg_ to that Supplement at IR\ 4022, 4083, 4084, 4241.1, 4241, 4, 42(i1)6,
4724.1 and Chapters 500 and 600 of 1RAI $(12)10, Tax Audit Guidelines--Individuzals,
FPartnerships, Estates and Trusis, and Corporations, should be remoyved.

.02 This supplc'nmts IR\I 1022, 1083, 4081, 4241.1, 4241.4, 42(11)5, 4724.1,
8223, 8laO 9360 and 93 * This also supplenients Chaplers 500 and 600 of *
IRAT 4(12)10, Tax Audit Gm’deline»—‘-lndividuals, Parinerships, Estates and Trusts,

_and (‘orporqtions and 631 and 602 of IRM 8(24)40, AppeUaie Division Supcrvisors'
CGuide. This "effect" should be arnotated by pen-and-ink beside the basic text and
Handbook text cited, with a reference to this Supplemnent.

,"/ o
r:',//_ 4 — " e s
~ S.B. Wolfe
Assistant Commissioner
(Compliancc) :
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LIMITED OFFICIAL USE

: Current Status Report on 2
International Initiatives Relating to Corrupt Practices

o April 16, 1276

OECD

.

The bribery issue has been discussed in general terms in
the OECD's Committee on International Investment and Multi-
national Enterprises, and the Committee has agreed to include
the following language on corrupt practices in its. voluntary
guidelines relating to multinational enterprises:

_"Enterprises showld .
(1) not render--and they should not be
solicited or expected to render--any
bribe or other improper ?engfit, direct .
- or indirect, 'to any 'publié¢ setrvant or . - -
holder of public office; :
(2) unless legally permissible, not make
: contributions to candidates for public
office or to political organizations;

(3) abstain from any improper involvement
- - .in local political dactivities."

We hope that work on.these.guidelines will be completed in. -
time for promulgation at the OECD Ministerial in June. ~ :

The initial reaction to U.S. efforts to include such a
provision was not favorable, with the French in particular
arguing that language prohibiting bribery was gratuitious.
However, the U.S. was able to persuade other delegations that
such language was, on balance, useful.

v The U.S. has also informed OECD membkers that it may raise
the issue again in the OECD and propose more concrete action.
However, the UN exercise appears to provide a better opportunity
for developing support for effective action at this time.

LIMITED OFFICIAL USE
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United Nations T

;

The U.S. proposal for negotiation of a treaty on corrupt
practices in the UN was made on March 5 at the second session
of the UN Commission on TNE's in Lima. The proposal was for
an agreement to be based on the following principles:

(a) It would apply to international trade and invest-
ment transactions with Governments, i.e., government procure-
ment and other governmental actions affecting international
trade and investment as may be agreed;

{b}. It would apply equally to those who offer or make
improper payments and to those who request or accept them;

" (¢) Importing Governments would agree to (i) establish
clear guidelines concerning the use of agents in connection
with government procurement and other covered transactions
and (ii) establish appropriate criminal penalties for defined
corrupt practices by enterprises and officials in-their -
territory;

(d) All Governments would cooperate and exchange infor-
mation to help eradicate corrupt practices;

(e) Uniform provisions would be agreed for disclosure
by enterprises, agents and officials of political contribu-
-tions, gifts and - payments made in connection with covered .
"transactions. : i

The probosél was forwarded to ECOSOC with a recommenda-
tion that. ECOSOC give the issue priority consideration.

The U.S. objective is to have ECOSOC, at its July 1l2-
August 6 meeting in Geneva, pass a resolution on corrupt
practices which will create a group of experts charged with
(1) writing the text of a proposed international treaty on
corrupt practices and (2) reporting that text back to ECOSOC
in the summer of 1977. The U.S. goal would then be to forward
an agreed text to the UN General Assembly for action in the
fall of 1977. It is not certain that this timetable will be
acceptable to other ECOSOC members, and consultations will be
needed to seek their support.
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LIMITED OFFICIAL USE

o
Preliminary reactions to the U.S. proposal, while not
strong, have been encouraging. The Canadians and Japanese

_.have been instructed to support the basic outlines of the

proposal, and the UK and Nerdic governments have indicated
interest. The Germans are not in favor of action along the
lines of the U.S. initiative. The French are not expected to
provide early support. The reaction from developing countrics
in Lima was somewhat more positive, although it is not clear
at this stage how far they would be willing to go with this
exercise.

On December 4, 1975 the UN General Assembly adopted by
consensus, a resolution condemning bribery and calling on home

and host governments to coope*atc to eliminate corrupt:-practices.

The U.S. made a statement of 1nterpretatlon, in acceptlng the
resolution, indicating the U.5. understandwng that“the "resolu-"
tion condemned both the giving and taking of bribes and did
not call upon home countries to enact legislation which would
be applied extra- terrltorlally The resolutlon was c1ted as

‘part of the U.S. proposal ‘in ‘Lima.

MTN

Ambassador Dent has asked the GATT to take up the issue,

~as called for in Senate Resolution 265 (passed by a vote of

93-0 on November 12, 1975). The resolution proposes negotia-
tion in the MTN of an international agreement to curb "bribarv,
indirect payments, kickbacks, unethical polltlcal contributions

‘and other such similar disreputable activities. The U.S. has

indicated that negotiation of- such an.agreement is a matter
of top priority. :

"The OAS passed a resolution last July condemning bribery
but does not plan any further action on the issue. The U.S.
does. not view the OAS as a promising forum in which to under-
take an initiative on corrupt practices at this time. It i
does not include the key countries whose cooperation we need.

Coordination

While each of these initiatives is proceeding independently,

both timing and substance are being coordinated by the CIEP
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=
Interagency Committee on TNEs. The Committee is chaired by
State and includes representatives from Commerce, Justice,
___STR, Treasury, Labor, NSC, USIA, and CIEP. The Cocmmittee has
been meeting regularly (generally at least once a month) to
review U.S. positions on these issues as they are raised in
international fora.
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1. - Bsso ey, agp rovad un“ﬁlmcus]j b" the Ceneral As
condanns ctices,; including bribery, by tragsnsiion
corpora reagiaries and othars 1nvo’""d in violsti
&pd g Ci 2, host countries. The resolution calls upen
take ned 7 opFiate reasures vithin their réspectivd n
Jur\"ﬁ c 3 operate vo prevent such corrunt practices
resolut 2 5%3 Zeonosdie and Soclial Ccursil to direet the
Pransnzticnal. Corperaticns te include in its prograrze of work tie
corrupt pr&cticcé of transnationzl corporaiionz and 4o malie recorm
¢ vays and means wheieby such corrupt practices can be effectively pJ
2. Tle problem of corrupt practices is both e trade and investzent nrcbl
and, in fact, extents beyond the activities of transrational enterprizs
prirzerily the respensiovility of each State to set forth clear rules rel
such activities within their territories - to establish and eniforcs leg
dzaling with the orebleq, inecluding clear.rules as to.the uze of agenis
transacticns with the Geveracsnt. However, the dicsnsicns of the preblem are sush
.that un:lateral acticn needs Lo be supnlergnted by muitilateral co-oraraticn,
Co~ord;n“u,d'acti0n'by exporting and icporting, host and heome countries ic <he
only effective way to prevent imprc;er zctivities of this kind. .The most
effective methed of achieving such irnternational co-operatiocn is throust an
international agreecent dca11nb with corrupt praciices. =
3. An 1nter 12tionzl agreersnt cdealing with corrupt practlces should te besza
on thz following principles: "
: (a) It would apply to jnternctional trade and investwent transacticns wizh
™ Governzents, i.c., governmant procurcment and cther governmental actic:
affecting international trade and investment as ray be agreed;

(b) It would apply equally to thos
end to these who request or accept them;

.

e who offer or make improper payzonts
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(c) Japorting CoVernuants would azree to (i) establish clear suidelires
concerning the use of argents in connexicn with governmant procurcment. and otbay
o . .
covered transactions and (ii) establish eppropriate criminal. penaltics for

definzd corrupt practices by enterprises and officials in thlr territory;

- (@) ALl Covernzunis would co-operate and e cbhncc 1nformat10n to Lci
eradicate corrupt practices; - T T e
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(e) Uniferm provisions weuld be agreed for disclosure by enterprises,

agents and officials of political contributions, gifts and payzents made in
connexion with coverad.transactions. 4 cvw . 2 .

® e

.

4. The Commission believes that urgent and serious consideration
should be given. to the preparation of an international
agreement which would establish certain standards and procedures
relative to international trade and investment transactions
with governments with. the.aim cf -eliminating corrupt, practiges .
in these areas. Accordingly, the Commission requests that
‘the Economic and Secial Council at its sixty-£first session
give priority consideration to this question and establish

.. +-& group to. which. states shall appoint a hlgn level e: pert,

" _taking into acceouat his Xnowledge of the issues involved,

¢« study and prepare, bascd on the prlncvplnc set forth in
paragraph 3 hereof, recomnmenidations for such an @groemcnt.
Phe report of the croup would be submitted to the Economic
and Social Council at its sixty-third session. The Center on
Transnational Ccrporations, along with such organs of the
United Naticns as the Economic and Social Council deems
appropriate, would give £full support. and a551stance to the
expert group in its work.
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-SUMMARY OF PENDING SIGNIFICANT LEGISLATIVE INITIATIVES

While numerous bills and resolutions dealing
with the questionable payments problem have been intro-
duced in both Houses of Congress, far and away the most
significant of these are Senator Proxmire's bill, S. 3133,
and a bill introduced on May 5, 1976 by Senator Church,

S. 3379. In addition, on May 12, 1976 Chairman Hills
of the SEC forwarded a draft legislative proposal to
Senator Proxmire. Each of these legislative proposals
and its current status is discussed below.

1. The Proxmire Ball. 5, 3133

Members of the Task Force are generally famlller

with “this' bill, since it - ha§ been & topic’ of discussioif’
in Task Force meetings and because Secretaries Richardson,
Simon and Robinson have testified before Senator Proxmire.

-3133 is an amendment’ to.the Securities EXchange - .

Act of 1934 and requires issuers of securities registered
with the SEC to file periodic reports with the Commission
regarding the payment of money or furnishing of anything
of value in an amount in excess of $1,000 during the
reporting period:

(i) to-any person or entity employed by,
. .affiliated with, or representing
} directly or indirectly, a foreign
government or 1nstrumenta11ty thereof-

(ii) to any forelgn political party or candldate
. for foreign political office;

(iii) to any person retained to advise or
represent the issuer in connection with

obtaining or maintaining business with NG ”//

- a foreign government or instrumentality
thereof or with influencing the legisla-
tion or regulations of a foreign government.

The reports mandated by this section are to be made publicly
avallable and are to include the precise amount of the payment

and thé name of the person or entity to which the payment

is made. 1In addition, the reports are required to state the

purpose for which the payment was made.



S. 3133, in addition to its disclosure requirement,
makes it a criminal offense for any issuer of a security
registered with the SEC to make use of the mails or any .
means or instrumentality of interstate commerce to:

(i) make, or to offer or agree to make, any
payment or to give anything of value -to
an official of a foreign government for
the purpose of inducing the individual
"to use his influence within such foreign
government . . . to -obtain or maintain
business for or with the issuer or to
influence legislation or regulatlons of
that government;"

(ii) make or agree to make any payment or give

anything of value to any person while knowing

' of having reasca to know that a portion of

S et n e fhe payient "will ‘be offéred; ‘given or
promised directly or indirectly to any
individual who is an official of a foreign
government . . . for the purpose of inducing
that.individual to use his-.influence.’. ... -
to obtain or maintain business for or with
the issuer or to influence legislation or
regulations of that government;"

(iii) make or agree to make any payment or give
-anything of value "to any foreign political
party or official thereof or any candidate
for foreign political office" for the

" purpose of inducing use of influence in the
obtaining or maintaining of business for
or with the issuer or influenéing législation’
or regulations of that government.

In addition, Senator Proxmire's bill would make it unlawful
for any issuer to make or agree to make any payment or

to give anything of value "in a manner or for a purpose
which is illegal under the laws of a foreign government
having jurisdiction over the transaction." S. 3133 would
vest the SEC with the authority to prosecute and appeal
criminal actions arising under its provisions.

Secretaries Richardson, Simon and Robinson testified
before Senator Proxmire on April 8, 1976, and while expressing
misgivings about the Proxmire approach, reserved a final judg-
ment and detailed critique until a date by which the Task Force
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would have had a chance to begin its work and systematically
scrutinize the policy questions posed by the Proxmire bill.
Pressed by Senator Proxmire for an early report, Secretary
Richardson agreed to report back to Senator Proxmire by
early June.

In hearings and in public statements, Senator
Proxmire has evidenced a willingness to alter or amend
S. 3133 to accommodate various legitimate criticisms and
concerns such as the inappropriateness of vesting the SEC
with criminal enforcement authority and the problem involved
in possible prohibition of corporate political contributions
by U.S. firms in countries where such are legal. Senator
Proxmire has also evidenced a willingness to accommodate
certain amendments to the securities laws proposed by
Chairman Hills on May 12, 1976. These changes are discussed
below.

" It 'should be noted that thé Proxmire  approach
involving criminal penalties is rejected by Senators Church
and Percy of the Seante Foreign Relations Subcommittee on
Multinational Appropriations. These senators and their
staffs ‘beliéeve that the criminal approach is unenforceable
and inappropriate and prefer emphasis on disclosure.

2. The Church Bill, 8. 3379

C

S. 3379 is the joint work product of Senators
Church and Percy. Senator Church, however, introduced it
without Senator Percy's co-sponsorship since Percy has
reservations about certain.of its provisions. In broad
outline, however, S. 3379 represents an approach supported
by Percy as-well as by Church.

S. 3379, the International Contributions, Payments
and Gifts Disclosure Act, contains the following provisions.

It would amend the Securities Exchange Act of 1934 to require
issuers of securities registered with the SEC to file annually
a sworn disclosure statement containing a complete accounting

of all payments or gifts (including offers and agreements to
make such payments or gifts) of "significant value" made:

(i) as direct or indirect political contributions
to foreign governments;

(ii) to employees of foreign governments and
intended to influence the decisions of
such employees and which are made without
the consent of their sovereign; and
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(1ii) made to employees of foreign nongovernmental
purchasers and sellers and intended to
influence normal commercial decisions of
their employer and are made without the
employer's knowledge or consent.

This annual disclosure statement must set forth the name and
address of the person who made such a contribution, payment
or gift; the date and amount of the payment; the name and
address of each recipient or beneficiary, direct and indirect,
of such payment; a description of the purpose for which the
payment was furnished; and a statement whether the payment
was legal in the jurisdiction where made. Further, this
section of the Church bill provides criminal penalties for
knowing failure to file or knowingly filing a false or
insufficient statement. All information contained in such
.annyal reports would be made publlc unless the Pre51dent

" “"makes a determination that public disclosure would "severély’

impair the conduct of United States foreign policy." In this
case, the President would then nonetheless have to place the
information in a report and submit it to the Senate Committee
on Foreign Relations and-thé House Committee on International-. -
Relations.

The Secretary of State is charged with preparing a
comprehensive review and foreign policy analysis on a
country-by-country basis concerning the implications of
the types and amounts of payments disclosed in the annual
reports filed with the SEC.

Further the Church bill:

(i) requires each company to include in its’
annual report to shareholders the aggregate
value of all such payments and a statement
as to whether or not they were legal or
illegal in the countries where made and
advise their shareholders that information
on specific transactions is publicly
available at the SEC.

(ii) amends the Internal Revenue Code to clarify
standards of nondeductibility for illegal
foreign payments.

(iii) requires that each issuing corporation have

a board of directors composed of at least
one-third outside directors and that these

PETIN



"~ directors compose an audit committee
responsible for initiating and pursuing
internal investigations of company opera-
tions including supervision of hiring and
conduct of independent auditors. Independent
auditors are given civil recourse for damage
agalnst persons or companies who withhold
or misreprec:nt information necessary for
the auditor o carry out his responsibilities.

(iv) grants a shareholder right of action for
actual damages in connection with the purchase
or sale of any security or waste of assets
resulting from any of the contributions,
payments or gifts in question.

... {¥). grants a.right Qf action to persons to seek;

' actual damages from illegal payments made by
a competitor providing the plaintiff has not
himself made such illegal payments in a
relevant time perlod Such damages can be

" trebled.’ . S P b

No hearings have yet been scheduled on the Church
bill. Senator Percy plans to seek some amendments. It is
not unreasonable to expect that the Task Force or members
of the Task Force on behalf of their departments will be
called to testify on this leglslatlon. As yet, no countexr—
part legislation has been introduced in the House. Specula-
tion exists .that Senator Church will try - -to persuade :
Congressman Reuss to introduce a similar bill in the House.
Such House initiative would significantly .increase the .
prospects for this legislation in this session of Congress.
Because it amends both the Securities Exchange Act and the |
Internal Revenue Code, S.' 3379 has been referred to both the
Committees on Banking, Housing and Urban Affairs and Foreign
Relations and if reported will have to be referred to the
Committee on Finance.

It should be noted that S. 3379 requires reporting
of "commercial" as well as governmental or official bribery.
A chief thrust of the bill is toward corporate responsibility
as a general proposition. In Senator Percy's mind, the bill
is to serve a broader purpose than simply addressing the
questionable foreign payments problem.



3. SEC Draft Legislati-.

. In his report submitted to Senator Proxmire on
May 12, 1976, Chairman Hills of the SEC has proposed
legislation amending the Securities Exchange Act of 1934:

--to prohibit falsification of corporate '
accounting records;

--to prohibit the making of false and mis-
‘leading statements by corporate officials
or agents to persons conducting audits of
the company's books and records and
financial operations;

--to require corporate manageément to6 establish.
and maintain its own system of internal

accounting ‘controls ‘designéd’ to  provide” o teetvotebete o

reasonable assurances that corporate trans-
actions are executed in accordance with
management's general or specific authorization,
-and- that such transactions are properly reflected
on the corporation's books.

Since the SEC legislative proposal is relatively short, it
is attached in its entirety to this appendix.

: Senator Proxmire has applauded the Hills' initiative
and has agreed to introduce his proposed legislation,
characterizing it as "the Commission's redraft of my own
bill." He has further said, however, that he will consider °
it "along with other proposals." Apparently, therefore, .
"Proxmire considers the SEC's initiative to be additive to, "
and not a substitute for, S. 3133.



B. Draft Legislation Proposed by the Commission
The Commission proposes the following for Congressional
consideratipn:
A BILL
To amend the Securities Exchange Act
of 1934 to prohibit certain issuers
] of securities from falsifying their
i books and records, and, for relategd ..
- purposes. ' '

Be it enacted by the Senate and House of Representatives

of ‘the United States of America.fn'éongress assembled,” <

" That Section 13(b) of the Securities Exchange Act, 15

. U.5.C. 78m(b), is amended by renumbering existing Section
~13(b) as "Section 13(b)(l)", and by adding at the end of

" new Section 13(b)(1l), the following subparagraphs:

“{b)(2) Every issuer which has a class of securities
registered‘purouant to section 12 of this title and

- every issuer which is reguired to file reports pursuant
-to Section 15(d) of this title shall

“(A) make and keep books, records and accounts, .
which accurately and fairly reflect the transactions
and dispositions of the assets of the issuer; and

“(B) devise and maintain an adequate system of
internal accounting controls sufficient to provide
reasonable assurances that

“(i) transactions are executed in accordance
with managerent's general or specific
authorization;



“(ii) transactions are recorded as necessary
(1) to permit preparation of financial
statements in conformity with generally
accepted accounting principles or any
other criteria applicable to such state-
ments and (2) to maintain accountability
for assets;

“(iii) access to assets is permitted only in
accordance with management's authoriza-
tion; and

. _...™(iv), .the recorded .accountability. for assets is
o : compared with the existing assets at
reasonable intervals and appropriate action
is taken with respect to any differences.

"(b)(3) "It shall be unlawful for any person, directly or
indirectly, to falsify, or cause to be falsified, any
book, record, account or document, made or reguired to

be made for any accounting purpose, of any issuer which
has a class of securities registered pursuant to section
12 .of this title or which is required to file reports
pursuant to Section 15(d) of this title.

“(b)(4) ‘It shall be unlawful for any person, directly or
indirectly,
“(A) to make, or cause to be made, a materially
false or misleading statement,; or :

“(B) to omit to state, or cause another person to
omit to state, any material fact necessary in order
to make statements made, in the light of the circum-
stances under which they were made, not misleading

to an accountant in connection with any examination or
audit of an issuer which has a class of securities
registered pursuant to section 12 of this title or which
is required to file reports pursuant to Section 15(d) of
this title, or in connection with any examination or
audit of an issuer with respect to an offering registered
or to be registered under the Securities Act of 1933."






Offire of the Attorney General
Washington,D. €. 20330

May 24, 1976

MEMORANDUM FOR THE PRESIDENT

THROUGH: WILLIAM SEIDMAN
ASSISTANT TO THE PRESIDENT FOR
ECONOMIC AFFAIRS

SUBJECT: QUESTIONABLE CORPORATE PAYMENTS ABROAD

2o, oo oo

The Department of Justice believes that a
legislative initiative in the area of questionable
corporate payments abroad is needed in order toc restore
both domestic and. forelgn confidence in the free
“enterprise system. We recommend that the legislation
¢ take the form of direct criminalization of corrupt
payments to foreign officials. A draft of such a
statute is attached hereto as Tab A, The proposed
statute would apply only to bribes of officials in
foreign countries that a) have appropriate laws
proscribing domestic bribery (the State Department
adv1ses that virtually all nations already have such
laws); and b) have bilateral agreements with the
United States setting forth a rechanism for enforcement--
”agreements gimilar in format to those being concluded '
with various nations in connection w1th the Loc&h°ed
- matter (see Tab B).

The following factors support the Department's
approach:

¢ a) Enormous enforcement problems would be’

created by criminal or disclosure statutes that do not
provide a mechanism for securing the cooperation of
foreign law enforcement officials, The Department's
proposal would facilitate cooperation by counterpart

- law enforcement agencies and would avoid involvement of
United States law enforcement where there is not a foreign
commitment to enforcement of its own laws.

#



b) The proposal would permit enforcement
responsibility to be vested. directly in the Department
of Justice.rather than an executive agency publicly
identified with either the business community or the
conduct of foreign relations.

c¢) The bilateral agreement and foreign law
requirement of the proposed statute would help minimize
any possible adverse impact on the competitive position of
American multinational corporations; entry into an agree-
ment would evince the foreign nation'$ intention to enforce
its corrupt practices laws, particularly against its own
officials. e ;

d) Unlike a disclosure provision, a new
~ bureaucracy will not have to be created within any ~
Executlve Department or Agency to 1mplenent the statute.

e) Unll e a dlsclosure requ1rement " the
proposal would not create additional and burdensome
reporting requirements for American multinational
corporations. »

£) The proposal would permit the Administration
to endorse the legislation proposed by Chairman Hills
while simultaneously advocating a more forceful and
comprehensive Administration approach.

Respectfully,

A Kon M‘jﬂ‘"]c’-\.'
dwvard H. Levi
Attorney General .

?0'?0
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Section 225, Bribery of Foreign Public Off lcials .

(a) For the purpose of this secction:
(1) "affiliate" means any business entity organized under the

laws of the United States, a State, a foreign government, or any

. political subdivision thereof, that is subject, direcctly or

indirectly, to the control of a business entity organized under
the laws of the United States, a Stgte, or any political subdivisicn
thereof; s

(2) ‘“foreign government" means any government that has been
recognized"by the United States and that has entered into a mutual
assistance agreement; :

(3) "foreign public official" means: ' A

(A) any officer or employee of; or
B} - ony PEERORE v o SVl SRt e e
(i) acting for or in behalf of; or
(ii) exercising a duty or trust 1mposed by
" virtue of the Constitution, staLutes,
laws, directives, decrees, or practices
- of; -

a foreign government or any department, agency, or branch

thereof; and includes a person who has been nominated or

appointed to be a foreign public official or-who has been
off1c1ally informed that he will be so nomlnated or app01nted,

(4)' "mutual e;sistance agreement" means a bllateral agreement
between the United.States Department of Justice and a comparable
law enforcement agency of a foreign government that provides in
substance for the mutual exchange of information and other assistance
for the purpose of enforcing the provisions of this section and the
laws of such foreign country;

(5) "official act" means any decision or action on any question,
matter, cause, suit, proceeding, or controversy, that is pending
before, o;lthat may by law be brought before, any foreign public
official in his official capacity or the department, agency, or

ranch to which his official capacity relates, and
KX (6) "State" means any State of the United States,’ the D;gtrlct

of Columbia,.the Commonwealth of Puerto RLCO, ‘or any tetﬁatory or

possession of the United States. & .:}
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(b) Whozver, being a citizen of the United States or of a State,

or being a person admitted for permancnt residence as described in

“Section 101(a) (20) of the Immigration and Nationality Act [8 U.S.C.

1101 (a) (20)]), or being a business entity organized under* the laws

of the United States, a State or of any political subdivision thereof
or being an affiliate of such an entity, or being an employee of

such a business entity or of an zffiliate, directly or indiFectly,
whether inside or outside the territorial jurisdiction of the

United States, in connection with a matter affecting interstate

or foreign commerce or influencing the conduct of foreign relations,
corruptly gives, offers, or promises anything of value to any

foreign public official, or offers or promises any foreign public

official tolgive anything of value to any other person or entity,

oA e '

(1) to influence any official act;

i B 1nf1uencc such forelgn publlc off1c1al to commlt,_

to aid in commlttlng, to collude 1n, or to allow, or
to make opportunity for the commission of, any fraud
- on the United States; or
(3) , to induce such'foreign public official to do or omit
. to do any act in violation of his lawful duty;
shall be imprisoned for not more than five years, or fined
not more than $10,000, or both
(o) Any person respon51ble for superolslng employees of a busxness
entity organized under the laws of the United States, a State, or
any political subdivision thereof, or of any affiliate of such an
entity, who, by his reckless failure adequately to supervise the
actiyities of such employees, permits or contributes to the
commission of a violation of subsection (B) of this section,

shall be imprisoned for not more than one year, or fined not

.more than $10,000, or both.
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Supervision shall not be deemed reckless within the meaning of
this subsection if the firm has had.an independent audit con-
ducted at least annually, among the purposes of which is to;"
determine whether offiéers or employees of the firm have engaged
in activities prohibited by this section, and if the firi has
maintained its books, records and accounts with sufficient

accuracy to allow such determinations to be made. .

(@) This section shall apply only to gifts, offers, and promiées

..that .at' the time-they.axe-effected; -constitute violations-of -

domestic penal statutes, laws, directives, or decrees concerning
domestic bribery or conflicts of interests promulgated by the

B 2

foreign' government in guestion.



o

*

PROCEDURES FOR MUTUAL ASSISTANCE IN THE
ADNINISTRAYTON OF JUSTICH Il COMNECTION
WITH WilE LOCCHHEED AIRCRAFT CORPORATION
MATTER

The United States Department of Justice and the

Ministry of Justice of Greece, hereinafter referred to as

“the parties", confirm thz following procedures in regard

to mutual assistance to be rendered to agencies with law

.

enforcement responsibilities in their respective countries

with respect to alleged illicit acts pertaining to the

sales activities in Greece of the Lockheed Aircraft Corporation

-and Ats..supsidiaries or :affiliates: .., - -wt'r v oo el e et

1. All requests for assistance shall be communicated °

between the parties through the diplomatic chann=l.

v a5 e . . ‘ P =i

2.- Uéoﬁ reque;t, the parties shall'us; éheir be;t
efforts to make available to each other relevant and

maéerial information, such as statements, despositions,
documents, business‘records, correspondence or other materials,

available to them concerning alleged illicit acts pertaining

- to the sales_activities in Greece of the Lockheed Aircraft

T L R &

Coréoratioh ané its snbsiéiarieé o; affiliates.

3. such information shall be used exclusively for
purposes of investigation conducted by agencies with law
enforcement responsibilities, includiﬁg the Ministry of
Defense, and in ensuing criminal, civil and administrative

proceedings, hereinafter referred to as "legal proceedings™®.
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© + ‘the retipient agenéy's dcceptance of the terms set forth

l

|

4. Except as provided in paragraph 5, all such
information made availakle by the parties pursuvant to these
procedures, and all correspondenée bztween the parties
relating to such information and to the imple&entatipﬂ of
these procedureé, shall bz kept confidential and sh;ll not
be disclosed to third parties or to government aéencies
having no law enforéement reéponsibilities. Disclosure
to other agencies having law enforcemént responsibilities,

including the Ministry of Defense, shall be conditioned on

e

herein. Should a subsequent developmant in accordance with

existing domestic law impair the ability of the ‘requesting =

state, oxr an agency theresof, to carry out the terms set
forth herein, the requesting state shall promptly return
all materials made available hereunder to the reguested
.state, unless othe;wise agreed.

In the event of breach ofrconfidentiaiity, the other
party may discontinue cooperation undexr these ptdcedures,:

5. Information made_available puréuant.to these
proced;res ﬁay be used freely in ensuing legal proceedings
in the reqguesting state in which an agency of the requesting
state having law enfoxcement responsibilitiés is a party,
and the parties shall use their best efforts to furnish

the information for purposes of such legal proceedings in

such form as to render it admissible pursuant to the rules



of evidence in cx:stence in thel requesting state, including,
but not liaited tn, certifications, authenticatiohs, and
such other assistance as ray be necessary to provide the
foundation for the adwmissibility of evidencc.

6. The parties shall.give advance notice anqvéfford
an opportunity for consultaztion prior to the use, within
the meaning of paragraph 5, of any information ﬁﬁde availadble
pursuant to these procedurés.'

7. Upon request, the parties agree to perm%t the

interviewing of persons in their respective .countries

-4 -

‘ﬁ§ i;ﬁﬁen%orcem;ﬁéloffiéials of the other party, provided
advance notice is given qf the identity of the persons

. to ba intérviewéd 'and of 'the place of the interview.
Representatives of the other party may be present at

such intexviews. The parties will assist each other
iﬁ'grranging for such interviews ané will permit the taking
of testimony or statemsnts or the production of documents
and other materials in accordance with the pracgice or
'-pracedure'of‘the requesting statei.vThe-redﬁeétisg party
shall not pursue its request for an interview or fox the
production of documents and other materials if the requested
party considers that it would interfere with an ongoing

investigation or proceeding being conducted by the

authorities of the reqguested party.
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8. The parties shall use their best efforts to
assist in the expeditious execution of letters rogatory
issued by the judicial authorities of their respective

countries in connection with any legal proceadings which

may ensue in their respective countries.

9. The assistance to be rendered to a requesting

state shall not be reguired to extend to such acts by the

authorities of the requested state as might result in the
immunization of any person from prosecution in the requested

state. 5

7 RIS aiSmae MO geu g i

10. All actions to be taken by a reguested state

will be performed subject to all limitations imposed by

A I R < S R s A ..." v
" its'domestic law.. Execution of a request for assistance

may be postponed or denied if execution would interfere with
an ongoing investigation or legal proceeding in the
requested state.

-

11. Nothing contained herein shall limit the rights

of the parties to utilize for any purpose information which

is obtained by the partics indépendént of these procedures.
12. The mutual assistance to.be rendered by the

parties pursuant to these procedures is designed solely for

the benefit of their respective agencies having law enforcement

responsibilities and is not intended or designed to benefit

“aw oW e Wl B g e o ANSE S e e v’ Waie



e

third parties or to affect the adwmissibility of evidence

under the laws of either the United States or Greece.

Done at Washingten, D.C., this day of May, 1976.
.

.

For the Ministry of Justice
of Greece:

For the United States
Department of Justice:
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THE SECRETARY OF COMMERCE
WASHINGTON, D.C. 20230

June 3, 1976 f

MEMORANDUM FOR THE PRESIDENT

SUBJECT: RECOMMENDED INITIATIVE RE "QUESTIONABLE
PAYMENTS ABROAD" o

As you know, the Task Force is split in its
.recommendations: to.you,, My personal recommendations

are: (a) that you seck a legls]utzve initiative as
proposed; (b) that this initiative take the "disclosure"
as opposed to the "criminalization" approach; and (c)

., that you endorse the "Hills bill." An outline of a

- yeportingand disclosuré bill ‘which I favor is ‘attdched

to this memorandunm.

A summary of reasons which support my
recommendations is as follows:

(1) It is imperative that the United States
take the lead in restoring and maintaining
confidence in the accountability and
responsibility of multinational corporations-—-
~and, more fundamentally, in the integrity
of the free-enterprise system. Measures
taken to date have not proved--and do not
seem likely to prove-~-adequate to restore
and maintain the necessary degree of
confidence. In my view, this point applies
regardless of one's assessment of the
technical adequacy of current law and
regulation. The issue 1s one of symbols
as well as substance.

(2) While I recognize that the best long-term
solution must be an international one,
I don't believe, as a practical matter,
that such a solution will be forthcoming
. soon enough to restore confidence in a
sufficiently timely fashion.



(3)

(4)

It is my considered judgment that
current law is not adequate., It is not
clear that the SEC has adequate
authority to compel public disclosure
of those questionable payments which
are not "material" as heretofore
conventionally defined. The Internal
Revenue Code reaches only those trans-
actions in which a questionable payment
is improperly deducted as a business
expense. A corporation-which does not
seek the tax benefit of such deductions

cdes dnene. way constrained from makingte e

gquestionable payments by the Code.

SEC's authority applies only to issuers

of securities--and does not reach certain
Signifigant U.S. firms, daing international
business. And, as currontly applied, SEC
authority dooe not require disclosure

- of the names of recipients--hence, is not

a fully effective deterrent of extortion,
(A staff memorandum detailing inadequacies
of current law is attached.)

There is a need to act in a way that is
publicly percecived to be positive in
response to Congressional legislative

~initiatives and to allay skepticism

(5)

as to the seriocusness of the Admlnzstratlon

in its guest for remedies. Continued
disclosures--absent any further Administration
initiative--will compound the problems of
Congressional pressure and public skepticism:
and such further disclosures will inevitably
be forthcoming, seriatim, as the product of
the investigatory processes already engaged.

It is my personal judgment that if the
Administration comes forward with a positive
approach to legislation, we will be in a
position to work with the Congress to achieve
a fully satisfactory legislative outcome.




(6) The recommended "disclosure" approach
would help protect U.S. business from
extortion. It would be effective as
soon as echacted, in contrast to the
Attorney General's criminal legislation,
the effectiveness of which would depend
upon other nations' willingness to
enter enforcement agreements with the
U.8. It would avoid the difficult
definitional problems inherent in the
criminal approach.

Elliot L. Richardson, .

Attachments



SPECIFICATIONS FOR A REPORTING AND DISCLOSURE BILL

All payments 1/ in excess of $1,000 2/ made, directly
- or indirectly 3/ to any person employed by or representing

a foreign government or to any foreign political party or
candidate for foreign political office 4/ in connection with
obtaining or maintaining business with, or influencing the
conduct of, a foreign government, 5/ would have to be

reported 6/ to the Department of Commerce. 7/

: Reports of such payments would be due within thirty
) ﬁays of a payment. 8/ Criminal penaltles for corporations and

ésponsible officérs or directors would attach’ to willful”
fallure to file such a report and to deliberate misrepresenta-
tions in such reports. Negligent failure to report would be
subject to ClVll penaltleo. 9/

Report of paymonfs would be transi@rlod to the
Department of State which in turn would relay the reports
to the affected governments. 10/ ‘

Such reports would be made available for public
ncPectlon, one year from date of original filing. 11/

The reporting requirement would apply to all

Amérlcan business entities 12/ and their controlled forelgn
sub81d1ar¢es 13/ and agents. 14/

1/ Definition of the Term "Payment."

Pavment would be defined to mean the payment of
money or furnishing of anything of value or the offer or
agreement to pay money or furnish anything of value above
some floor amount or value. ‘

2/ $1,000 Floor.

: Setting a floor at this level would help limit, but
not obviate, the need to report miscellaneous small payments
which might be made to facilitate customs treatment, etc.

The setting of any floor is admittedly difficult and some
will argue that setting the floor at any level will imply



approval of smaller improper or illegal payments. Another
option would be to set the floor at $10,000. This would

obviate the need for reporting of most "grease" or “facilitating"
payments while capturing major payments of the sort to give rise
to concerns about accountability of multinational corporate
behavior. On the other hand, it can be argued that a $10,000
floor is too high and implies too broad a sanction of sub-
stantial smaller payments--or a serles of such smaller payment

to the same payee. . E '

3/ Direct or Indirect Payments.

hile the bill would not regquire payments of “locular"
-agents' fees. or-commissions paid in the econduct.of -businéss.
abroad, it would reguire reporting of fees or commissions Lhe
proximate purpose of which is to transfer something of value
to a government offiicial in connection with obtaining
. or maintaining business with_ such goyernment, or which are
“intended to ‘influence governmental conduct. ) -

4/ Political Contributions Covered.

An argument can be made that it is improper to include
in any reporting and disclosure bill political contributions
on the grounds that such reporting represents unwarranted
intervention into the political processes of other countries;
or stated another way, othdr nations should be allowed to set '
their own reqguirements for legality and reporting of political
contributions. ‘A countervailing consideration -is,- as.has
often been noted in prosecutions of corrupt practices within
the United States, that the line between a corrupt payment
intended to influence official action on the one hand and a
bona fide political contribution on the other is very difficult
to draw. Exclusion of political contributions could substantially
undercut the force and effect of a disclosure bill.

5/ "Obtaining or Maintaining Business with or
Influencing Conduct of a Foreign Government."

As outlined in note 3 above, the reporting require-
ment would be designed to capture payments made directly or
indirectly to influence governmental decision-making. Regular
agents' fees or commissions are not necessarily covered. The
reporting company must make a judgment as to the purpose and
likely effect of a given payment, in deciding whether or not
it must be reported.
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6/ Scope of Reports.

At a minimum, a report would include the amount of
value of payment; the name of the recipient; and the purpose
of the payment. :

7/ Reports made to the Department of Comuerce.

The reports should be made to some appropriate
department of the Executive Branch of Government. The Depart-
ment of Commerce has administered reporting reguirements under

the Export Administration Act and generally has a legitimate

concern with the foreign payments practices of American

"corporatians. - Phe Department of “State-or the Department of .

Treasury might also be appropriate agencies to receive such
reportlng. The SEC is not an appropriate collector of these

reports In many instances the proposed disclosure legislation

would reguire reporting of -information not 'material® under the

”securltlcg lavis. Reguirément of reporting to the sitc mldht

imply a definition of materielity along the lines of the
disclosure statute. Such definition would go well beyond

any definition that has ever vet evolved through SEC and court
interpretation. This discleosure statute is not an appropriate
vehicle for substantial redefinition of "materiality."

8/ Thlltg Day R@partlnq PQLlOd

The thirty-day d@lay would alliow oréﬂrly reporting

by foreign subsidiaries or agents to American parent corporations. -

See notes 13 and 14 below.

9/ Civil and Criminal Penalties.

The strongest possible consequence should attach
to a willful failure to comply with the bill's reporting
reguirements, and it is thought that mere civil penalties
will not be an adequate incentive to compliance. Criminal
penalties should not attach negligent failure to file.
Difficult cases may arise where officers of a foreign
subsidiary fail to report to their American parent corpora-
tion. Criminal penalties can probably only reach the American
parent corporation and its officers. Criminal penalties will
nevertheless provide a strong incentive for American parent
corporations to assure full reporting and accountability
on the part of their foreign subsidiaries. ©No new penalties



need be prescribed for filing of false information which is
already a criminal offense under 18 U,S5.C. Section 1001.

10/ Reports to Toreign Governments.

This transfer of reported information should act
as a spur to foreign governments to enforce their own laws

11/ Delay before Public Disclosure.

A onec-year delay before reports of foreign paymen -8
are disclosed will protect against anti-competitive disclosure
of business and market plans which could result il reports

" were made available” %ooner‘ “Mhese same considerationstare

recognized in the Church bill, S. 3379.

l?/ ﬁl? Bn< rm%f Entz*xeu Covcr“d

In Cwﬁt?&“" to an LC appl@acl Lh propoged bill
would cover all entities, whether or not they have sccurities
registered with the SEC. ‘

13/ Contreolled Forecign Subsidiarics.

This térm would be defined as it is in +he administra-

tion of the tax.laws, as greater than 50 percent eguity. owner-~-
ship. A wore stringent or fluid test of control could be
adopted, but such could lead to substantial difficulty of
administration and stimulate objections with regard to the
bill's extraterritorial effect.

14/ 1Inclusion of Agents.

This term will be given the same definition it
receives under the securities laws.







THE DEPUTY SECRETARY OF STATE
WASHINGTON

June 1, 1976

MEMORANDUM FOR: Mr. L. William Seidman
From: _ Charles W. RobinsonZX
Subject: Recommendation to the President

Regarding Questionable Corporate
Payments Abroad

‘We have reviewed the issues raiscd'bj the draft

.memorandum to the President on "Questionable Corporate
" Paymeénts Abroad" and’ “believe that, on balance, an initi- -

ative by the Administration calling for new disclosure
legislation on corrupt practices should not be made at
this time. While there may be strong arguments for such
an initiative in political-terms, 'in‘our Jjudgment- the':
substantive case is weak. The vigorous action already
taken by U.S. agencies and congressional committees has
had the effect of forcing substantial disclosure and of

. modifying corporate behavior. 1In addition, the dis-

closure provisions of the Security Assistance Act will,
when that Act becomes law, require comprehensive disclosure
of all payments made in connection with sales of defense
items under .the- FMS program or under export license.

These actions, together with our international initiatives,
appear adequate to influence U.S. companies and. to meet.

the expectations of the international community.

Not only is further disclosure legislation to curtail
illicit payments by U.S. firms abroad unnecessary, it has
the potential of causing serious damage to U.S. foreign
relations. All U.S. regulation of payments by U.S. firms
abroad inevitably involves U.S. authorities in the
examination of the conduct of foreign officials in their
own countries. As recent evidence has demonstrated,
disclosures in the United States of alleged corruption
abroad can threaten leaders and institutions in friendly
foreign countries. Enactment of general disclosure
legislation would tend to expand and to institutionalize
this process. When deterrence fails and disclosure
results, U.S. interests abroad can be seriously damaged.
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We recognize the pressures that exist for further
Presidential action to meet the expectations associated
with the establishment of a task force and to blunt the
criticisms of Congressional leaders such as Senators
Church and Proxmire. However, in view of the likelihood
that Congress will not complete action on legislation
along the lines of the Church or Proxmire proposals this
year, and the poss1b111ty that an Administration
initiative might give impetus to such legislation, we
recommend against proposing legislation at this time.

In the event the President should be disposed to
propose further legislation at this time,.we would .
favor legislation that would be aimed at simplifying the
reporting requirements* imposéd on U.S. business by the

. Government: " U.S: Firms ‘doihg’ business abroad could be

required to report to a single, designated agency of the
Executive Branch (possibly a commission operating within
the Commerce Department) all payments made to foreign
officials, directly.or.indirectly, -in-connection with-" .-
business dealings with foreign governments. The
designated agency would have authority to estaklish the
form, timing and parameters of such reports by regulation.
The reports would be made available to other interested
agencies of the United States Government, including the
IRS and SEC, and would also be made available, upon
request, to committees of Congress which need the
information for legislative purposes as well as ta foreign
governments under the procedures developed in the Lockheed
case. The reporting firms would be invited to identify
“any information ‘they believe to be proprietary data under
Title 18 U.S.C. 1905 and that designation would be passed
along to the agencies and the Congress which would make
their own independent judgment as to the application of
the statute. Under this approach, public disclosure
would only be made in those cases where agency or
congressional processes required it.

~* fThis objective is, of course, consistent with the
President's program to simplify government regulation
of business.

>
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This procedure parallels that established by the
new Security Assistance Act for both FMS and licensed
commercial sales of defense articles and services. To
avoid duplicating reports, the new legislation should
supersede those provisions of the Security Assistance
Act that are encompassed by it. We would not propose
to repeal any existing authority of the IRS or SEC but
would wish to leave open the possibility that those
agencies might be satisfied with the reports furnished
through the new procedure.
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THE WHITE HOUSE

WASHINGTON

June 4, 1976

MEMORANDUM FOR: 'BILL SEIDMAN

FROM: ED SCHMULTS@@

SUBJECT: The Decision Memorandum

to the President on Questionable
Corporate Payments Abroad

My recommendations on the options presented in the decision
memorandum are as follows:

" “Issue’l -- Support Option A (Undertake a legislative
initiative at this time);

Issue 2 -- Support Option A (Propose a form of
disclosure legislation); and

Issue 3 -- Approve endorsement of the Hills bill,
Based on my prior fifteen years of practice as a corpofation and

securities lawyer,- my responsibilities at the Treasury Department
as Executive Director of the Lockheed Loan Guarantee Agency,

. - and my work in helping to organize.the Questionable Corporate -

Payments, Task Force, I have the following additional thoughts
on the need for a legislative initiative.

We really know all that we need to know about the questionable
payments problem. In my view, the Administration should take
a clearly perceived positive approach soon. The matter should
not be left to an independent agency like the SEC, with the
responsibility to assure only material disclosure to investors,

" or a quasi-independent agency like the IRS, concerned only with

deductability or non-deductability of a payment.

The crux of the matter is that we have the spectacle of large
American companies paying bribes abroad. In my view, the

. » -t o b 5 2
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incalculable harm being done domestically to American business
and our free enterprise system far outweighs the disadvantages
involved in any legislative initiative. By '"harm', I mean sub-
stantial political erosion in Congress, leading to Nader federal
incorporation bills and oil divestiture proposals, and a vision of
hypocrisy and institutional decay in the eyes of the American
people.

From the Administration's standpoint, it seems to me that, given
our economic and regulatory philosophy of 'getting government
off the backs of business, " we cannot sit back and fail to deal
vigorously with a corporate "misconduct' issue like business.
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I am troubled by one aspect of a disclosure statute and that is the

possible paperwork burden. However, by selecting an appropriate
threshold dollar amount and reducing the frequency of reporting,

e should be able to mitigate: this objection resporsibly; To deal

with this problem and others in a way that would be consistent with
the President's direction to seek the widest possible consultation,
I urge that the President sketch out the disclosure proposal in
broad terms and say that he is directing his task force to hold
hearings and consultations on the details and possible problems
that would arise. If an initiative is to be made, I recommend

that it be announced first by the President -- his leadership

should be evident.

With respect to the recommendation to endorse the Hills bill,

I would be relatively low key on this since we will be getting
ourselves mixed up in Proxmire's proposal. Also, if the
Administration proposes a disclosure statute, strong endorse-
ment of the Hills proposal might be confusing.






THE SPECIAL REPRESENTATIVE FOR
TRADE NEGOTIATIONS
WASHINGTON

2 5 MAY 1976

MEMORANDUM FOR THE TASK FORCE ON UESTIONABLE PAYMENTS ABROAD
B ,.-(_. i
FROM: Frederick B. Dent ;D”q(/ (? t?‘a,e]L§‘

SUBJECT: Recommendations to the President on Questionable
Corporate Payments Abroad

v e e

7T e “mémbranduin £6°¥He Président “setting Forth the -
arguments on whether or not to propose a legislative
initiative on the problem of questionable payments abroad
clearly sets forth the issues involved. In my opinion,
an Administration legislative -initiative at "this time.-- -
would be advisable.

The approach outlined in the general specifications
for a reporting and disclosure bill (Tab E) is reasonable.
However, I do not believe it is possible to say at this
time whether “such_ legislation will be sufficient in the
long run. Because of the likelihood of future developments
in this area, I believe any actions .taken at this time
must be considered as an interim step and that the work
of the Task Force should be continued. Further legislation
or¥ other initiatives may "be necessary in the future-and
I, therefore, recommend that the Richardson Task Force
continue to actively study and follow developments as they
occur so that new initiatives can be developed and appro-
priate Administration responses can be quickly and thought-
fully prepared as necessary.

The Task Force memorandum comments on the development
of "a foreign policy initiative" and the development of
an international agreement on questicnable corporate payments.
The Office of the Special Representative for Trade Negotiations
has been requested by Senate Resolution to negotiate such
a code of conduct in the multilateral trade negotiations (MTN)
now underway in Geneva. From the point of view of any
possible conclusion of an agreement on this subject in the MTN,
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in my opinion the legislation thus far proposed would not
impair the negotiation of such an international code of
conduct.

As to whether or not to endorse the "Hills Bill"
proposed by the Chairman of the Security and Exchange
Commission, it is my view that the concept of internal
corporate disclosure should be favored. I would defer
to other agencies more directly concerned as to the
appropriateness of the enforcement mechanisms contained
in that proposal.





