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OFFICE OF TELECOMMUNICATIONS POLICY

EXECUTIVE OFFICE OF THE PRESIDENT
WASHINGTON, D.C. 20504 v

March 9, 1976 NERAYCOUNSEL

MEMORANDUM FOR F. LYNN MAY

a—
FROM: THOMAS J. KELLER

SUBJECT: Cable Legislation

This is in response ko~ your redgu for OTP's views

2 Sgpnon, Schmults
Our position
the attached memorandyw’which would go

iitted as you

and MacAvoy congerning cable te
is set forth i
forward when
suggested.

Summarized brieflyT—oUr view is that the options
recommended by the DCRG are inadequate. On the one

hand, the DCRG legislative option is untimely not only

in the sense that it is highly controversial, but

also in that it is dependent upon enactment of new
copyright legislation. On the other hand, the other
recommendations, i.e., issuing a White Paper or testifying
at cable hearings, would abdicate Administration leader-
ship on the cable deregulation issue.

We recommend a middle course which will put the
Administration out front with legislation addressing
the jurisdictional balance between Federal and non-Federal
regulatory authority. This is a critical issue facing
the cable industry, but one which would avoid, for the
reasons set forth in the attached memorandum, the most
controversial aspects of the cable problem.
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OFFICE OF TELECOMMUNICATIONS POLICY

EXECUTIVE OFFICE OF THE PRESIDENT
WASHINGTON, D.C. 20504

DEPUTY DIRECTOR

MEMORANDUM FOR THE PRESIDENT
i .
FROM: JOHN EGER

SUBJECT: Cable Television Legislation-

A memorandum has been submitted for your consideration by
the Domestic Council Review Group (DCRG) recommending
various options regarding the Administration's position
on cable television. Those options are:

(1) submit 1egislation that would deregulate
cable carriage of distant signals and
pay programming;

(2) 1issue a White Paper discussing cable
regulation and competition;:

(3) combine options 1 and 2; /%f?3F3>
) - ',
(4) do nothing except testify generally in iQ ?gn
favor of cable deregulation at %@ T
congressional hearings. W, ~
\\...-»"/ ’

Summarized briefly, my view is that the options

. recommended by the DCRG are inadequate. On the one

hand, their particular legislative approach is untimely

not only in the sense that it is highly controversial,

but also in that it is dependent upon enactment of new
copyright legislation. On the other hand, their other
recommendations, i.e., issuing a White Paper or testifying
at cable hearings, would abdicate Administration leadership
on the cable deregulation issue.

I recommend a middle course which will put the Administration
out front with legislation addressing the jurisdictional
balance between Federal and non-Federal regulatory authority.
This is a critical issue facing the cable industry, but

one which would avoid, for the reasons set forth below,

the most controversial aspects of the cable problem.
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The DCRG legislative approach should be rejected.

There are two principal issues involved in the cable
regulatory milieu:

(1) economic restrictions on pay programming
and distant signal retransmission; and

(2) allocation of jurisdictional responsibilities
between Federal and non-Federal regulatory
entities.

The legislative approach recommended by the DCRG would
address only the pay cable and distant signal questions,
which are the most controversial and will evoke heated
reactions. from the copyright and broadcast industries.
The elimination of distant signal restrictions is
inextricably related to the question of cable's copyright
liability, and, as the DCRG acknowledges, jis therefore
contingent on enactment of copyright legislation for cable.
Copyright legislation has been before the Congress for
some time, but the issue of cable liability is far from
settled. In my view, therefore, it is both premature and
inappropriate to attempt a legislative solution of the
distant signal problem at this time.

The pay cable question is of concern only to broadcasters,
who fear the "siphoning" of their most popular programming
and loss of audience. Program owners are unaffected

since they receive full copyright payment for cable's
origination of pay programming. While the FCC programming
restrictions are patently arbitrary and the possibility

of program siphoning is exaggerated for most types of

~ programming, it is unnecessary to address this issue

now, since the FCC's rules are being challenged in the
courts and will most likely be judged illegal.

In addition, the DCRG indicates its proposed reforms would
have a minimal effect in stimulating cable development. Given
the controversial nature of their recommendations, the
marginal utility of pursuing them seems questionable.

Finally, such legislation ignores and forecloses
articulation of a considered Administration policy on
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other less controversial, but equally important cable
issues as discussed below. In fact, with its distant
signal proposals delineated by market size, the bill-
proposed by the DCRG takes a "regulatory" approach, which
seems inappropriate for a Presidential initiative.

The!other DCRG options 'should also be rejected.

Publishing a White Paper on cable or testifying at
congressional cable hearings would be mere rhetorical
gestures toward a problem that cries out for a legis-
lative solution. Chief Justice Burger in the landmark
Midwest Video case, for example, recognized the inadequacy
of the present statutory foundation for cable regulation,
and called on Congress to fashion a legislative framework
for cable as a medium in its own right. In the last two
years, three major policy reports on cable communications
have been published recommending the enactment of cable
legislation, including the Cabinet Committee Report to
the President on Cable Communications released in

January 1974.

Publication of an additional "White Paper" or testifying

in congressional hearings on cable would add nothing to
the current discussion, would be unlikely to motivate
administrative self-deregulation, would constitute an
abdication of leadership by the Administration, and would
be perceived as a capitulation to interest group pressures.

Recommended Approach.

As stated above, there is no adequate statutory basis for
present cable regulation. The absence of statutory direction

" has permitted not only the ad hoc imposition of anti-competitive
restrictions by the FCC for the benefit of cable's competitors,

as recognized by the DCRG, but has allowed the unwarranted
expansion of both Federal and non-Federal regulatory
jurisdiction over cable, and the improper preemption of
non-Federal cable authority by the FCC as well.

Thus, despite distinguishing media characteristics and

the absence of a licensing requirement comparable to
broadcasting, the FCC has preempted regulation of all
"broadcasting" functions performed by cable and has applied
broadcast type regulations respecting mandatory originations,

program content, technical standards, ownership and operations,

for example, that are inappropriate to the cable medium. The
FCC's attempt to preempt similarly other non-video, point-to-

point, and two-way communications functions through various -

(/
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leased channel requirements was overturned by the Court
of Appeals only last month.

In addition, the FCC has preempted unnecessarily traditional
non-Federal responsibilities involving, among others, the
qualification of cable operators, the local franchising
process, and the adequacy of construction requirements
and'system design.

Despite extensive Federal preemption, non-Federal regulatory
authorities have continued to develop cable regulations,
however. Eleven states have special regulatory commissions
for cable; in some states cable is regulated at both

the municipal and state level. There are great disparities
among the states not only as to the functions properly
subject to regulatory oversight, but also as to the degree
of necessary regulation. In short, cable regulation is
clearly a growth industry.

‘As a result, the cable industry is faced with excessive,
overlapping and unnecessary regulation at the Federal,
State and local levels. Acknowledged to be a major problem
by the cable industry and by representatives of State and
local governments, it can only be resolved by Congress.

In my view, the only responsible course for the
Administration is to submit cable legislation addressing
the jurisdictional issue discussed above, and avoid

the pay cable and distant signal questions at this time.
This approach would be consistent with the recommendations
of the Cabinet Committee Report on Cable Communications
and with OTP's preliminary work in the cable deregulation
area.
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COUNCIL OF ECONOMIC ADVISERS
WASHINGTON

ALAN GREENSPAN, CHairMAN
PAUL W. MacAVOY
BURTON G. MALKIEL

April 9, 1976

MEMORANDUM FOR ECONOMIC POLICY BOARD

FROM: Paul W. MacAvoy @ﬁ ) ()kop.,a/

SUBJECT: Regulatory Reform in Cable Television
and Television Broadcasting

The Domestic Council Review Group on Regulatory
Reform (DCRG) held a series of meetings in the last
six months with industry representatives and public
interest groups on the subject of deregulating cable
= -  television. The DCRG working group has also conducted
its own analysis of the evidence on the effects of the
FCC controls on this industry.

The efforts have produced more questions than
answers about the impact of the deregulation of cable.
The findings to date are that available data are
insufficient to forecast the effects of cable deregulation
on (a) the cable industry (b) broadcasters and ultimately
on (c) consumers. Areas requiring additional work have
been outlined in a memorandum from me to the DCRG. We
will continue our work and we hope that interested public
service institutions, the industries involved and the FCC,
itself, will undertake some of this reasearch.
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