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witnesses: academics, consumer representatives, pro-Robinson-
Patman Act businessmen, and anti-Robinson-Patman Act businessmen.
The latter two groups might be composed solely of trade associa-

tion staff or mlght also contain businessmen who wished to
relate specific incidents.

If this proposal is agreeable to you, the Antitrust Division
will prepare a more formal outline of the content of the hearings,
establish a time and place, prepare the appropriate invitations
and handle the organizational arrangements for the conference.
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working with the Congress to improve a range of legislative proposals
such as Parens Patriae, pre-merger notifications, and the Hart-
Kennedy Competition Test legislation. The President also has an
excellent record on Free Trade which is one of the best stimuli for
market competition. Despite this considerable record, many view
the Administration as having no coherent antitrust policy. Oil company
divestiture proposals appear to be gaining momentum, and the Demo-
cratic Presidential Candidates are competing with one another over
their support for this legislation and their enthusiasm for more
aggressive antitrust enforcement. I believe the President's record
deserves a better articulation than it has received to date.

The President has put a major emphasis on a more fundamental view
of antitrust, which goes back to its original purpose -- keeping the
economy open and free -- particularly in his August 25, 1975, address.

Unfortunately, this Presidential address did not receive the press
attention that it deserved. One reason was that this antitrust view
followed a lengthy treatment of capital formation issues and proposals.
Excerpts from this address and other statements the President has
made on this subject are attached.

I would like your views on whether we should raise to the President the
need for better articulating our antitrust policy in a major Presidential
address. If we decide this makes sense, there might also be new areas
that the Attorney Geneml would recommend for inclusion.

May I please have your comments by March 15th,

Attachment



ATTACHMENT A

Presidential Statements on Antitrust

Listed below are the President's remarks on the importance
of antitrust enforcement activities from his earlier speeches.

To increase productivity and contain prices, we must
end restrictive and costly practices whether
instituted by Government, industry, labor, or others.
And I am determined to return to the vigorous enforce-
ment of antitrust laws.
The President's Address delivered
before a joint session of the
Congress. October 8, 1974.

All of the initiatives toward regulation should be
accompanied by vigorous enforcements of antitrust laws.
Vigorous antitrust action must be part of the effort
to promote competition.
Remarks of the President at the
White House Conference on Domestic
and Economic Affairs. Highway
Hotel. April 18, 1975.

Agencies engaged in regulatory activities can expect
that the Antitrust Division of the Department of Justice
will continue to argue for competition and lower con-—
sumer prices as a participant in your agency's proceedings.
Furthermore, the Attorney General will continue to insure
vigorous antitrust prosecution to remove private sector
barriers to competition.

President Ford, Vice-President

Rockefeller, with Members of the

Cabinet, and Independent

Regulatory Commissioners.

July 10, 1975.

This Administration...will strictly enforce the Federal
antitrust laws...
President's State of the Union
Address. January 19, 1976.



We will establish as national policy this basic fact
of economic life, that Government regulation is not an

effective substitute for vigorous American competition
in the marketplace...

If we reduce Government regulation of business, we must
make certain and positive that our antitrust laws are
vigorously enforced...

In short, this Administration will look at the whole
range of Government sanctioned monopoly--from the small
franchises protected by Federal regulations, which rule
out competition, all the way to Government-endorsed
cartels involving entire industries.

We must recognize this: Over the years, Government has
done as much to create and perpetuate monopoly as it

has done to control or eliminate it. As a result, this
Nation has become accustomed to certain forms of monopoly.
Some are regarded as beneficial, some not.

If an industry combines to raise prices, it violates
our antitrust laws, but no laws are violated if an
industry can get the Federal government to build trade
barriers, to increase support prices for the goods or

services that it produces, or to police against potential
competitors or price cutters.

It is sad but true--too often the Government walks with
the industry along the road to monopoly.

The end result of such special treatment provides special
benefits for a few, but powerful, groups in the economy
at the expense of the taxpayer and the consumer.

Let me emphasize this is not--and never will be-- an
Administration of special interests. This is an Adminis-
tration of public interest, and always will be just that.

Therefore, we will not permit the continuation of monopoly
privilege, which is not in the public interest. It is my

job and your job to open the American marketplace to all
comers.

Ultimately, the vital reforms will be viewed--as they
should be--as a pocketbook issue. Government regulation
and restrictions now cost consumers billions and billions
of dollars each year. We must be concerned about the cost
of monopoly however it is imposed and for what reasons.

Remarks of the President to the
American Hardware Manufacturer's
Association. August 25, 1975.
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MEMORANDUM FOR: THE ECONOMIC POLICY BOARD (" E’\
. - 3
FROM: JAMES (A LYNN \j
SUBJECT: Administration Position on Omnibus

Antitrust Legislation

1

Congress is moving toward enactment this spring of omnibus
antitrust legislation. The Senate Judiciary Committee

is in the process of marking up S.1284, "the Hart-Scott
Omnibus Antitrust Act," and a final vote is expected on
April 6. 1In the House, the various titles incorporated in
5.1284 are being considered separately. H.R. 8532, the
parens patriae bill, passed the House last week with
amendments that reflected some of the concerns raised in
the President's March 17 letter to Congressman Rhodes.

The House Judiciary Subcommittee is scheduled to mark up
on April 1 the Administration's proposal for amendments

to the Antitrust Civil Process Act (H.R.39), which would
allow the Department of Justice to take testimony in pre-
complaint antitrust investigations.

This legislation has come under heavy attack from the
~business community. The modifications of the Administration's
position on the injunctive relief provisions for mergers in
S.1284 and the House parens patriae bill have been inter-
preted as resulting from business pressure. Consequently,
Senator Scott has requested that he and Senator Hart meet
with the President to discuss his position on the Senate

bill.

The timing of legislative action requires that the Adminis-
tration position on the House and Senate legislation be
communicated quickly. '

This memorandum contains a description of H.R.39, the Civil
Process Act amendments, and the most significant objections
raised by the opponents of the legislation. It also

.sets forth a brief summary of S.1284 and the positions
previously taken by the Administration on its various
provisions.

A brief discussion of the House and Senate legislation follows:



The Civil Process Act Amendments (H.R.39)

These amendments, together with legislation to increase
antitrust penalties, were endorsed in the President's
Economic Address of October 8, 1974. The increase in
penalties was enacted and signed into law in December 1974,
but the Civil Process Act amendments died in the 93rd
Congress. The legislation was reintroduced in the 94th
Congress and hearings have been held in both Houses.

The present Civil Process Act was enacted in 1962 to assist
the Department of Justice investigate possible antitrust
violations. The Act helps the Department determine,

in advance of filing a suit, whether in fact a violation has
occurred. It was enacted because pre-complaint discovery was
preferable to having the government file complaints based
upon sketchy or inaccurate information. It was designed

to make possible more informed decisions by Justice prior

to having the government incur the burden, expense, and
adverse publicity of a full government lawsuit.

The 1962 Act, however, was a limited, tentative effort.

The Antitrust Division may only serve the Civil Investigative
Demand (CID)~--a pre-complaint subpoena--on suspected violators,
the so-called "targets". The CID may only be served on
businesses for the purpose of obtaining documents relevant

to the investigation.

Even with this limitation, the 1962 experiment has proven
~itself helpful to the Antitrust Division, fair to business,
and reduced, to some extent, the burden on the courts.

Since enactment, the Antitrust Division has issued some

1650 CID's. Only about 20 have been challenged in court.

In over 80 percent of the investigations in which CID's

are issued, the Department has not filed suit. This filtering
system has thus reduced the need for court adjudication of
cases based on sketchy or inaccurate information.

In April 1974, the Justice Department submitted legislation

to broaden their CID authority. The legislation would

permit CID's to be issued not only to "targets" of the
investigation, but also to third parties--customers, suppliers,
competitors--who may have information relevant to the
investigation even though they themselves are not suspected
-violators. CID's could thus be served not only on a business
entity, but also on individuals (e.g., a witness to a meeting).
Also, a CID recipient could be compelled not only to produce
documents, but also to give oral testimony and answer
written questions.




The rationale for the CID bill is set forth in the attached
transmittal letter from the Attorney General to the Speaker
of the House (Attachment A). The highlights are as follows:

-—-Enactment of the legislation is viewed as a vital step
designed to close a gap in the Justice Department's
enforcement authority and to assure that increased
funds appropriated to the antitrust enforcement effort,
more than a 50 percent increase during the last two
Ford budgets, will be utilized in the most efficient
and effective manner.

~-The bill will accord the Department of Justice essentially
the same investigatory powers possessed by the FTC
and numerous other Federal agencies (e.g., SEC, Treasury).

--Careful safeguards have been incorporated in the bill
_to protect against even the appearance of governmental
overreaching.

Despite these safeguards, opponents of expanded investigative
authority have charged that it represents an excessive
grant of authority to the Justice Department.

After analysis of objections raised by the ABA and the

business community, the Justice Department suggested additional
changes in testimony last summer. With one exception--use

of the CID in regulatory agency proceedings--these changes
narrowed and clarified the bill and provided additional
safequards. However, opposition to the legislation from the
business community continues.

The Department has analyzed their objections, both the broad
civil libertarion and more specific ones, in depth and has
responded to them in a series of letters to Chairman Rodino.
House Judiciary staff have also recently completed a
detailed (130 page) analysis and rebuttal of all major
objections that have been raised. The analysis strongly
supports the present version of the bill with the exception
of regulatory CID's, which they regard as a close call. This
is the Justice Department's position as well.

An analysis by the Justice Department of the provisions of
the bill and the main points of controversy are set forth
at Attachment B.

In order to communicate clearly the President's support for
this bill, the Justice Department recommends that a letter
from the President be transmitted to the Chairmen of the
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House and Senate Judiciary Committees, prior to the final
Senate markup on the Title II of S.1284 (the Civil Process
Act amendments) and the House Judiciary Subcommittee markup
on April 1. This will assure the President's continued
strong support for the Administration's bill and would
counter the view that the Administration lacks a strong
posture on antitrust legislation.

The Senate Bill (S.1284)

The Senate Bill contains seven titles, but its major
provisions are Title II (A CID bill broader than the
Administration's bill), Title IV (Parens Patriae - broader
than the recently passed House bill) and Title V (pre-merger
notification procedures). The Administration, through the
Antitrust Division, originally supported, in concept, all
three of these provisions, but suggested certain narrowing
amendments. Recently, the Administration modified its
position on one section of Title V.

.The Administration's position on Title IV (Parens Patriae)
was set forth in the President's letter of March 17 to
Congressman Rhodes. Other provisions of the omnibus bill
have either been approved or no objection has been voiced
by the Administration. :

ST RO0R

The Senate markup is now underway. The final vote in thqé*' ¢
Judiciary Committee is scheduled for April 6. I~
iz
A brief summary, prepared by the Justice Department, of 3?

S.1284 and the positions previously taken by the Adminis- ™~
tration on its various provisions is set forth at Attachment
C. A more detailed analysis of the objections that have
been raised concerning the various titles was set forth in
an October 21, 1975 report to the EPB.

In addition to a Presidential letter to the House and

Senate Judiciary Committees on the Civil Process Act
amendments, the Administration should articulate its position
on the other provisions of S.1284. A meeting which Senators
Scott and Hart requested to discuss the Administration's
views on S.1284 should be held shortly. Following such a
session, the Justice Department should be directed to work
with the Senate staff to attempt to improve the present bill.
In the view of Justice, the Senate is willing to make
substantial modifications to accomodate the Administration's
views. Absent a coordinated effort to work with the Senate,
however, there is danger of a bill that might have to be
vetoed by the President late in the summer. To try to avoid
this, the EPB should review the present status of the bill
set forth in this memorandum and give guidance as to possible
modifications.

B
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Finally, we are preparing a list of additional sub-issues
that have been raised by the ABA, members of the business
community and others. We will distribute for discussion
this list at the EPB meeting.


























































ANTITRUST DIVISION REPORT ON THE ROBINSON-PATMAN ACT

&

Introduction and Summary

Background

Last year the President indicated in several speeches
his strong desire for consideration of reform or repeal of
- the Robinson-Patman Act.

Following those Presidential statements, the Department
of Justice and other concerned agencies (including Commerce,
COWPS, SBA and OMB) under the direction of the Domestic Council
Review Group (DCRG) considered various approaches to reform of
the Robinson-Patman Act. An initial analytic paper was pro-
duced by the Antitrust Division on the Act, together with two .
draft proposals for statutory reform. These were circulated
within the Administration in July, 1975. These materials were
then made available to the House and Senate Judiciary Com-
mittees looking toward possible congressional con51deratlon of -
Robinson-Patman Act reform -

In addition, in August of 1975, a meeting of DCRG members
with representatives of various small business interests was
held at the White House to discuss possible reform proposals.

Discussions with the staffs of the Judiciary Committees
indicated that, because of the crowded legislative agenda of
both committees, hearings on any Administration proposals
for repeal or reform of the Robinson-Patman Act were unlikely
during the Second Session of the 94th Congress. It was further
suggested that additional public education as to the economic
"impact of the Act would be helpful prior to congres51onal con-
sideration of any reform legislation..

In the interim, an ad hoc. committee of the House Committee
on Small Business held a series of hearings on the Robinson-
Patman Act. At these hearings a number of congressional and
small business supporters of the Act testified and opposed any
change in the Act. In addition, the FTC at the hearings was
urged to undertake more vigorous enforcement of the Act and to
devote increased resources to this effort, In this setting,
the DCRG decided that the wisest course was for it to hold a
series of public hearings on the economic impact of the
Robinson-Patman Act.
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These hearings were held on December 8, 9 and 10.
Testimony was taken from over twenty witnesses including
members of the academic community, representatives of
small business associations and other businessmen, as
well as practicing attorneys. Testimony was also taken
from the Assistant Attorney General for Antitrust, Thomas
E. Kauper, and former Assistant Attorney General, Donald
F. Turner. . :

Following the conclusion of these hearings, the Antitrust
Division was asked to prepare a report on the Robinson-Patman
Act based on the record of the hearings and other available
evidence. The Report summarized here represents the culmina-
tion of those efforts. It should be noted that the Report
represents the views solely of the Antitrust Division and
does not express the position of the Administration.

- Summary of the Report. .

The Report arrives at several important conclusions about
the impact of the Robinson-Patman Act. First, the Act creates.
serious anticompetitive effects by deterring price flexibility,
and indeed fostering price rigidity if not price fixing;
second, the Act fosters major inefficiencies in distribution
at great cost to consumers; third, the Act fails to achieve
any significant antitrust or procompetitive objectives; finally,
‘the Act represents a false ‘and illusory hope for small busi-
‘nesses because in the long run it fails to achieve the pro-
tectionist advantages which it promises.

On the basis of these conclusions, the Antitrust Division
recommends that the Robinson-Patman Act be repealed. In our
view, the costs of the Act far outweigh ‘any discernible benefits.
However, it is recognized that others believe that some price
discrimination statute is needed. Therefore, an alternative
reform recommendation has been advanced which in our judgment
would produce less adverse impact on the economy than the present
Act. : -

The reform proposal has basically four elements., First, it
is proposed that enforcement of the new price discrimination
statute be left solely to the FTC rather than private plaintiffs,
The FTC as a public agency would of course be concerned about
a proper application of the Act. The elimination of private
plaintiffs would remove the current,ability of private business
firms to use the threat of suit and treble damage exposure to
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blackmail competitors into withdrawing price reductions. A
less far reaching alternative would be to eliminate the
present treble damage provisions for private plaintiffs.

The punitive effects of these treble damage provisions clearly
deter legitimate price competition. :

Second, the Report recommends that the offense of .
price discrimination be narrowed to avoid the present whole-
sale interference in legitimate price competition.  This
narrowing would be accomplished first by placing the burden
of proof on the plaintiff to show that a price discrimination
was not cost justified, and second, by limiting those circum-
stances in which adverse competitive injury may be inferred
to instances of systematic discrimination, or the charging of
prices below marginal costs. The current standard, which .
permits a finding of liability for sporadic discrimination.
or-the charging of prices-below fully-allocated costs, .
inherently inhibits a significant number :of procompetitive =
price reductions: -

Third, the report recommends that the defenses to a
charge of price discrimination reflect business realities.
Thus, businessmen should be able to justify discrimination
on the basis of reasonably anticipated future costs according
to flexible groupings of customers. Similarly, businessmen .
should not be required to.go through unrealistic and potentially
anticompetitive verification procedures to qualify for the
meeting competition defense. : :

Finally, the report recommends that the Act's present
flat prohibition against discounts in lieu of brokerage and
"nonproportional”™ promotional allowances be eliminated.
Since, at worst these practices can only be disguised price
.‘discriminations, it is recommended that they be evaluated
under the Act's more general provisions, requiring a showing
of competitive injury and permitting the interposition of
basic defenses. -

0f course, the basic proposal is for repeal of the
Act, reflecting the report's finding that the implementa?ion
of a price discrimination statute based on faulty economic
assumptions necessarily impedes the competitive process to
the great . economic detriment of consumers.




Robinson-Patman Creates Serious
Anticompetitive Effects o .

The Robinson-Patman Act is a statute of broad applicability,
~governing the prices which can be charged for most commodities
and sales among businesses, including nearly all products

which are to be resold by merchants. While the statute is
intended to prevent the abuse of purchasing power by large
buyers, the actual effect of the statute is to discourage

Tmany procompetitive price reductions.

Under Robinson-Patman, the Federal Trade Commission in
an enforcement action, or a competing business firm in a
treble damage action, can quite easily establish a prima
facie case of violation. 1In most instances, the
complainant need only show that one of his competitors was.
able to obtain a lower. price for a product;-and that such a -
discount was sufficient to affect the resale price for that. .
item. .Once such a showing is made, the firm granting the..
discount must prove that the lower price is justified by -
some cost saving in supplying the product to the favored -
Customer, or that the lower Price is necessary to meet a -
lower price of a competing supplier.” These defenses are
difficult to use. The cost~justification defense requires
detailed accounting studies, utilizing procedures which are
not part of normal accounting practice, and excluding certain
-cost savings which a prudent businessman would take into
consideration. Consequently, a businessman can never know
until his case is finally adjudicated whether his cost-
justification defense will be successful. Similarly, in
order to defend a price cut on the grounds of meeting competition,
the businessman cannot simply rely on a statement from his
- customer that a lower price has been offered. Rather, he -
must undertake affirmative action, such as checking invoices
or price quotes, or actually calling his competitor to ’
verify the bid, before a "matching" discount can be given.
Other provisions of the Act are even more restrictive,
prohibiting certain payments in lieu of brokerage and promotional
allowances regardless of their effects on competition or
cost justification. . '

As a consequence of thig oyerreach of the Robinson-~
Patman Act, the prudent businessman wishing to lower a price
to a particular customer must assume that a competitor or
the Federal Trade Commission will be, able to successfully




challenge that price cut and that his ability to defend such
a cut is highly uncertain. Rather than undergo the expense
of litigation, pre-trial discovery of a firm's proprietary
cost and price data, and the possibility of costly damages
or injunctive relief, the cautious businessman will simply
decide not to cut prices. i

Robinson-Patman thus promotes pricingiflexibility.
Unfortunately, such a result serves to reinforce high prices
in oligopolistic manufacturing industries. 1In industries
where there are few sellers, list prices tend to remain
sticky and the only way high prices will come down is
through the granting of selective discounts. These discounts
over time erode the industry's high price structure leading
to the establishment of list prices at a lower level. By
requiring that price cuts be an all or nothing affair, ‘
Robinson-Patman serves to ensure that prices will remain .=
high: oligopolists know it .is not in their best -interests =
to cut list prices across-the-board, ‘except in times of very-- -
weak demand. - :

The anticompetitive effect of Rohinson-Patman is - : ,
- compounded by the fact that the meeting competition defense
serves to encourage discussions about prices among compet-
itors, and even price fixing agreements. While the defense
does not require that a firm check directly with a competitor
before meeting his price, courts have stated that if a '
businessman does discuss prices for the purpose of satis-
fying Robinson-Patman,. he can be exonerated of what would
otherwise be a violation of the Sherman Act. Once such
discussions begin, actual price fixing arrangements may
result. o '

Finally, restrictions on price cuts to particular :
customers or geographic areas serve to inhibit businesses-— -
from engaging in promotional pricing practices to gain new
customers. To the extent that such promotional prices are
necessary to enter a market, the Act serves to insulate the
entrenched business firms from new competition.

In addition to Robinson-Patman's protection of high
prices, the Act also leads to higher costs for doing
‘business. Various provisions of the Act serve to protect
the existence of brokers and middlemen because the Act makes
it difficult for businessmen to restructure their distribution
systems to meet the needs of their various customers on an
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individual basis., Other restrictions on promotional allowances
also may require businesses to engage in valueless promotional
programs, again because of the inability to tailor such efforts

to the realities of the marketplace. Lastly, Robinson-Patman

leads to added costs when businessmen engage in product differenti-
ation strategies to lawfully avoid the restrictions of the Act.

In light of the legislative history of Robinson-Patman,
Congressional passage of a statute having such effects becomes
understandable. The Robinson-Patman Act was a product of two
historical occurrences. The first was the Depression. During
the early 1930s, the severe deflation, high unemployment, and
increased volume of business bankruptcies led to the general
belief that competition was not necessarily in the public
interest because it led to prices which were destructively low.
Through the NRA Codes of Fair Competition, the minimum rate
provisions of the Motor Carrier and Civil Aeronautics Acts,.:-
and through Robinson-Patman, Congress sought to stabilize or -:
actually enhance, price levels. At about the same time,. a -
revolution was occurring in the distribution sector. The '~
growth of chain stores in the 1920s led to much concern among
- wholesalers that absorption of the wholesaling functlon by
chains would force them out of business. Similarly,. was . -
feared that the growth of chains would also mean a decline
in the number of independent retailers with whom they did
business, a fear which the retailers soon adopted. Responding
to pressures from these businessmen, state legislatures passed
chain store taxes and fair trade laws, and the Congress passed
the fair trade enabling amendment to the Sherman Act--and in
1936 passed Roblnson-Patman.

Because of the understandable congressional desire to
do something about the adverse economic effects of the
Depression, and to do something to allay the fears of inde--
pendent wholesalers and retailers, it passed the Robinson-
Patman Act without thoroughly understanding the economic assump-
tions and long-run economic consequences implicit in such a
statute. Thus, we find upon examination that Robinson-Patman's
basic assumptions are invalid. Today, prices should be lower,
not higher. The granting of discounts is not inherently unfair;
it is a necessary part of the dynamics of bringing down high
oligopoly prices. Price differences do not normally reflect
only differences in costs; they result from the interaction
of both supply (cost] and demand. Lower prices to some do
not mean higher prices to others; high prices to certain




Customers indicate the presence of market power on the seller's
side and lower prices may represent a_ transfer of oligopoly
profits from manufacturers to consumers,

The Robinson-Patman Act Fails to Achieve Any Significant.

Antitrusthoals : e I I =

Robinson-Patman is claimed to be an appropriate supplement
to the other antitrust laws as a means of catching potentially
anticompetitive situations in their "incipiency" by preventing
the use of a market advantage gained through price discrim-
ination to lessen the number of competitors and decrease
competition. Unlike Section 7 of the Clayton Act which covers
structural changes caused by mergers, the conclusion that
‘price discrimination will have anticompetitive effects relies
upon _a series speculative and untested inferences. It must:i--
be assumed. that if one manufacturer is permitted to discriminate: .-
in price to a retailer, the effect will necessarily be to force
a disfavored businessman from the marketplace; that such a.
situation would ‘affect many other similarly situated business-
men; and that the number of businessmen so eliminated would be
sufficient to seriously reduce competition in the market. The
evidence shows, however, that such a chain of events just is
not likely in the case of most price discriminations. Yet,
these inferences are permitted in order that the statute may
be efficiently applied to the billions of pricing transactions
in the economy. Thus, the Act virtually presumes that any
price discrimination will have an anticompetitive effect when
the more likely truth is that the discrimination is procompetitive,

} Robinson-Patman is, in fact, a regulatory statute, not

.an antitrust law.  Those administering it seek to protect -

businesses regardless of their relative efficiencies, and

. regardless of varying demand characteristics of the markets _

- they serve. As such, the effect of the Act is strikingly

similar to that of the other regulatory statutes which

empower agencies to set minimum prices. Also, the Act compels

businessmen to seek legal advice before making pricing decisions,
rad

and may require businessmen to seek advice from the Federal Trade
Commission before changing a marketing practice,

For all of tHis, Robinson-Patman pfovides no demopstrable
antitrust benefits, Proponents argue that without Robinson-
Patman, any immediate increase in competition and lowering
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of prices would be outweighed by the likelihood that markets
would become increasingly concentrated and prices would
rise. 1In order for that eventuality to occur, though, it
would be necessary that a discrimination be so substantial
as to force a large number of businesses out of a market,
that prices thereafter would rise to a level higher than
that charged before and that these higher prices would be
maintained for a long enough time to outweigh the benefit of
the initial price reductions. No evidence of any such
instance has been demonstrated, while testimony to the
contrary was heard by the Review Group. Likewise, studies
conducted by the Federal Trade Commission of its own enforce-
ment orders have not demonstrated that its actions had any
_appreciable effect in improving competition. Rather, one
study found such orders to have no effect, and its authors
doubted that price discrimination and increases in concentration
were related.-:. ’

Genuinely predatory practices, like below-marginal cost- -
pricing, can be dealt with under the Sherman Act. - Likewise;=--
small businessmen can counteract the buying power of larger
firms through the formation of cooperative wholesaling
operations. Indeed, testimony was heard from one Review
Group witness that his cooperative was so successful in
countering the buying power of the chains, that one national
food chain joined his group. :

e .-

Robinson-Patman Provides a False Promise to Small Business

Perhaps the greatest irony of Robinson-Patman is that
it does not protect small businesses as a c¢lass. Distribution
is a dynamic sector of the economy. In order to remain ..
‘successful, businessmen must deal with changing population
and income characteristics, changing lifestyles, changing .
products, changing ways of doing business;, and competition
from new shopping locations. Moreover, businessmen must
contend with competition from those who, though doing
business in the same manner and in the same area, neverthe-
less do so in ways more responsive to the desires of the ’
buying public. In such an environment, it is simply not
the case that the ability of one competitor to get a
somewhat lower price--on merchandise of like grade and
quality, which discount is not cost-justified and is not
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given to meet competition--plays any significant role in
determlnlng the ‘'success or failure of small business as a-
class. . .

The fact is that large and small businesses frequently
do not engage in precisely the same sellinq function. Small
businesses tend to provide higher price and higher service
optlons, while larger businesses often utilize a lower
price, lower service, mass marketing approach. The
determinant of the success or failure of a given business in
such a situation is not the cost aof goods purchased, it is
consumer preference for the price/quality/service mix of
the large or small business. If:a business satisfies its
customers, it will survive, if it does not, it will exit
the market, and no statute can--or should--prevent this.

Not surprisingly, the evidence available to the Review.
Group does not demonstrate any effect of Robinson-Patman on
the viability of small businesses as a group. A comparison - -
between the position of. small businesses--retailers having " -
only one location--in the United States with Robinson-Patman, .
and in Canada without it, shows that the percentage of -.-
stores attributable to small business is almost identical in
both countries. In Canada, without an effective price :
discrimination law, small business actually has a higher
portion of sales than does the United States.

'Fair Trade laws were more protective of small business
than is the Robinson-Patman Act. Yet, Congress recently
found in repealing the Fair Trade enabling statute that
Fair Trade simply did not protect small business.

Thus, for all its cost, Robinson-Patman gives only
illusory protection to the small businessman. --Most small-
_bu51nessmen work, very hard, to survive, and will support
" any statute which offers the promise of protectlon. But
Robinson~Patman only offers a false promise, at a great
cost to our society as a whole.







DRAFT

Mr. Paul C. Leach
Associate Director
Domestic Council
Room 218 Old Executive

Office Building
Washington, D, C. 20500
Dear Mr. Leach:

Enclosed herewith is a Report on the Robinson-Patman

Act prepared by staff of the Antitrust Division, Department.
of Justice. The Report was written after the close of the
DCRG hearings on Robinson-Patman in December of 1975,
and represents solely the views of the Antitrust Division of
the Department of Justice. The Report is intended to assist
‘the DCRG's consideration of wha , if any, recommendations
to make to the President in connection with this legislation.
It is also our hope that the Report will contribute to deeper
public understanding of the Robinson-Patman Act and its

effects on the economy.

Sincerely yours,

THOMAS E. KAUPER
Assistant Attorney General
Antitrust Division

Enclosure



THE WHITE HOUSE

WASHINGTON

Dear Mr. Kauper:

On behalf of the Domestic Council Review Group on
Regulatory Reform, I wish to thank you for the work

done by Antitrust Division staff in preparing the
Report on the Robinson-Patman Act. Be assured

that the findings and recommendations of the Report

will be given careful consideration by us in con-
sidering what recommendations to make to the
President with respect to this legislation. Your
efforts and the efforts of your staff are greatly
appreciated.

Sincerely,

_Paul C. Leach
Associate Director
Domestic Council

The Honorable Thomas E. Kauper
Assistant Attorney General
Antitrust Division

Department of Justice
Washington, D. C. 20530









James H, Cavanaugh, Ph.D.
September 24, 1976
Page Two

-- Whereas the original House-passed version of this bill
once contained a reasonable safeguard whereby businesses
violating the antitrust laws in good faith would only have to
pay actual damages, the legislation now penalizes even
these companies by requiring them to pay triple damages.

We believe that this bill is an example of good legislation "gone bad" and
hope that the President will veto the parens patriae bill as not being in
either the,eensumer s best interest or in business' best interest.

/
/Sific erely,

< amesD Cope

V President
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predicted results over the next couple of years. Once a
plan for doing this is developed --- say by November 1, ---
then you, Ed Schmults, Stan and/or Dan Kearney and I can
review the plan to assure that it will help achieve what

the President has requested, without causing any undue burden
on the Antitrust Division, Finally, using this monitoring
system, we can review the parens patriae situation quarterly
or semi-annually and make a simple report to the President,
if that seems appropriate.

Once you have given this some thought, let's discuss it
and set up a target date when we can get together with Ed
and OMB on this,

cc: Ed Schmults
Dan Kearney
Stan Morris





