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r.'lEHORANDUM FOR: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

October 6, 1975 

PHIL BUCHEN ~ 
ROBERT T. HARTMANN 
JACK MARSH 
BILL SEIDMAN 
ALAN GREENSPAN 
MAX FRIE~DORF 

JIM CANN.tN .J~~ ·_ 
/·~ ,..,~ 

SUBJECT: Airlin~· Re~atory Reform Legislation 
\ 

I would appreciate your review and clearance of the 
proposed airline regulatory reform legi slation. This 
bill would: 

Increase entry into the industry and liberalize 
charter se.rvice. 

Remove certificate restrictions (route regulation) 
within five years and after five years would allow 
a limited amount of entry into new markets. 

Provide for rate flexibility within a designated 
zone (limits) of price competition. 

...._ 

Eliminate anticompetitive agreements by the indus try. 

Adopt a liberal merger standard along the lines of 
the Bank Merger Act. 

Allow carriers to abandon routes after providing 
sufficient notice to affected communities. 

Provide an incentive for better management of 
airlines . 

Benefit consumers, eventually, through lower air 
fares. 

I 

" 

Digitized from Box 3 of the James M. Cannon Files at the Gerald R. Ford Presidential Library 
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These reform proposals have received favorable support from Congressional member s during informal d iscussion s and the tentative promise of hearings this year . 

I would appreciate your comments by close of bus iness Wednesday, October 8. The bill has been cleared by Secretary Coleman, Attorney General Levi, OMB (Collier) 1 and the Counsel's Office (Lazarus). 

Attached for your review are OMB's Memorandum for the President (Tab A) 1 a Summary of the Aviation Act of 1975 (Tab B) 1 the Draft Presidential Message (Tab C) and the Bill itself (Tab D). 

Attachments 

..... 
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Oc t ob e r S, 19 75 

A DMI N ISTRATIVELY CONFIDENTLt\L 

M EMOR_I\NDUM FOR: 

FR OM : 

SUB J E CT: Airline Reguhftory Reform 
Le2:islation 

C o nf irming discussions with members of your staff, the 
Pr es ident reviewed your memorandum of October 7 on the 
abo ve subject and approved the following: 

"Agree to submit legislation" 

P l e as e f ollow-up with appropriate action. 

cc: D o n Rumsfeld 
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' \ 

·, _ 

·. "' ____ .~. =:~-~~~ 
-:--~---.---....,.._:r-.-~--....---..::r---~...,~~-.,......~---~--~·-~':--~·-..-- _____ _..,..-;-________ ~-::.:,....:....;..~:.~--~--.:.:-...:_;;___ ___ _ ~-:~-. ..;:... ,..,.;.;' 



THE WHITE HOUSE 

WASHINGTON 

October 6, 1975 

MEMORANDUM FOR: PHIL BUCHEN 

FROM: 

ROBERT T. HARTMANN 
JACK MARSH 
BILL SEIDMAN 
ALAN GREENSPAN 
MAX FRI~D9RF 

JIM 

SUBJECT: Airli Reform Leqislation 

I would appreciate your review and clearance of the 
proposed airline regulatory reform legislation. This 
bill would: 

Increase entry into the industry and liberalize 
charter service. 

Remove certificate restrictions (route regulation) 
within five years and after five years would allow 
a limited amount of entry into new markets. 

Provide for rate flexibility within a designated 
zone (limits) of price competition. 

Eliminate anticompetitive agreements by the industry. 

Adopt a liberal merger standard along the lines of 
the Bank Merger Act. 

Allow carriers to abandon routes after providing 
sufficient notice to affected communities. 

Provide an incentive for better management of 
airlines. 

Benefit consumers, eventually, through lower air 
fares. 
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These reform proposals have received favorable support 
from Congressional members during informal discussions 
and the tentative promise of hearings this year. 

I would appreciate your comments by close of business 
Wednesday, October 8. The bill has been cleared by 
Secretary Coleman, Attorney General Levi, OMB (Collier), 
and the Counsel's Office (Lazarus). 

Attached for your review are OMB's Memorandum for the 
President (Tab A), a Summary of the Aviation Act of 1975 
(Tab B) , the Draft Presidential Message (Tab C) and the 
Bill itself (Tab D). 

Attachments 
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PAUL E. O'~~EILL (S/ 
Airline R~culatory ~Gforrn 

/ 
~ :- ~-, {'"} 9 ~ .-=::t .,;.,.-_y 4 · k;; ..., 

Drafting of legislation to ~eform airline regulation has 
no\; b2~n con:r)l~ted... Th.i:J l)ill .is t::e thircl and finQ.l 
piece of legislation in t~8 Adsi n istration's transJortaticn 
regul~tory r eform pros~a~. The 2ailroaC ~cvitali=nticn 
1\..::t 'vias sent to t;;.c Co::J.r;r::::;.:s in r 'i.Tf. Ls.::.dslntion dc.::l.li::-1g 
\-lith t~~C! trucl:.inq ir~d1.1::1 ~ry i s rc o,r::!y for su.~J:-:, i::;sior'l 1:.~~~1c~in.g 

discussions ~:.rita incus try a:1d u;1ion re::,;res2:Yt<::.ti v2s. 'h1is 

me::i.ora.:1dur:. seeks approval to foruard the proposed air bill 
to Consr~ss as soon as possible. 

~~ilr2 t!1e rail and true}: b .ills each propase ir:::)orta11t 
refor:-:1 r::easures, 1::110 air bill is the r,,ost publicly visible 
in that it c. ,~als \·.ri th a di!:"ec:t co~1sar::cr service a:-J.cl 
podze-:::)oo}( issu.2. Accordi::..:-.r ly, \:e pla...'1 to .2.ccc:;::.?any the 
a.:mo u!lce::n::;nt of t :'1e > i:.l ~-;i tl1 intensive briefir.r_~s of the 
press and various co~s 1..1Der STOU?S in order ::.o assure 
incr~ascd consu;-:~er attDntion ·to the lesislation. 

T!1e proposed legislation n::flects a consi[-: tent l~dministration 
2I::proac.i:l in cl2ali11t] \\.~itl-1 e -::-oslC)::lic r .::c_:ul :1tion . T:1at is, 
't'.~ ~;.~ro~ .. "~;r f}03siblc, e~o;1o~~ic rc·~~:.rla·tior: ': ~.·1ich constra ins 
co~~;_lct i tion r ir~cr:::~L!s~~ 3 I~ric e: 3 Ul"l:lecs s .::;~lri 1 y, Da.:-s e~J.tr:-l 0~ 

nc:·w· fil..-r:lS or: .ir::1i;.)i t. ::; in.:1ovz~tio~, :~ l!.C)ulc: D8 ~~lir1i:-;.at:: cl . 

T~e s 0ecific ra £orn ~2~s~r~s are design8~ to prod~cc the 
"':..~r.~:~ o£ cl0:--::;:;ti -~ uirl~~:-:.~ .:; _1/'~>t:.:-::.~~ ":! '.?. ~ ;c_'!·~: I ~ li~-:.:; to =: -:l~~:"~ ten 

years fro!7! r:CJT .. I - .... c<-l C~ t_rtEl t i3 ::c3.l t:h ~l, cc.':-:~:)ct i ti "fv·o, anc.i 
efficie;1t and \·;1-lic;l s-ives t :lG p !..:blic t.L~G Les t. t=·ossilJlc 
s-ervice <:!.t t.!:.e lo~ ... ·(::..; t. possible cost. 

J~i i<e t ... 1 .. ~ -rail a:! (~ i: ;_· ,_:.:.:: ;-~ .. _;: i...l. .;. 3 , ~ ~~.3 ,_~ ::- ... ~; _;... ..L..;. =-=·c :/ ~ ... _._.; _; 
i !!cre.::. .:;ed fl ~.:.:·:ilJili:.I :fc::: t_:~ z~ irli~-~·::: ~ to 2..:-:ju.st £e1rcs 
to 1~~s~-::t cha..-::} i rlt} rr~r;~·:e t co:--~J.j_ tio:--13 ·v . i .~:.~:0~-lt Ci 1./il 
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A2ronauti~s Eo3rd {C~~ ) i~t2r ~~rc~~a . It ~JrO\ri ~~:~ s for 

li:Jcr.~lization of c:--~t. ::~{ u:--~cl c.: .. l.t.: i,:l Ol:":: -~r t :-:1 c_;.(:CJ 1.1Y Z"!.c~=:l 

cc.. ;-·~~Jetitic:1 3.:::2 i:1:1 ()~v" 3.t.ion. t.:.:' .. _i :lcl ~_) }..:, ,_:;::;~.) r;.r:icc:J t'..:v·-,.;;1. 

'::o acco:-::Jz::ny t i~~~c r c.~ forr~J! t> .,; ljill ell :JJ l)rovi r.~2 .: :Cor 

antitrust en£orc2~0nt by re~uiring ~irli~2 mQrs~rs to Lc 
s~ .. !~j2cterl to } / rcc .::cC. ir~.0'S a:-;.~~ :~t~:-!zl;;.=:r~:s .siiJ. il2.r to ·:.;1osc in 

t~o O:!:ik : ·lc::rr;-~:;;:- !~ct. lur::.::e:r r ·it !:\2 f.[:J.ir ~.::s tl:·~ C~~·:.:1 to s®ject 

intercarrier agrccmcnt3 to a bala~cing test to ~ci0h 
CGD?etitio~ a~ainst tran3port2tion ne2ds before granting 

such as-ree:::e::1ts anti tru::;t ir::c:..ll1i ty. It al5o proT.dc.~23 an 

opportu::;.i ty for t:te Justice D2~Jart11cnt to ch:1.llcr-~.go any 

ar_:;!.-eC::1ents t!1ey f~~cl arc ct!l ·ti.c2r. :~J?~ti ti vc;. A (1CtLlilecl 

su;:l:":'..:l.ry of the legislatio:1. and a draft Presidential rucssage 

are attached. 

As crafted , th~ legislation dircct3 thG CAB to i:;;:~)lc:::ent 

refor8 gra~ually over a fivo-ye J r period . ?~i3 a?0roach 

serves to D.in;i:.:izc the S;?cctro of c~l!otic ;-:1arkct co11ditions 

which t.'1e critics of refor.n clair;; ~,iill result fron cl1an(;ing 

the pre3ent syste~. By an~ou~cing a schedule for change, 

t!w bill eli!-:1in2tcs the u.~c.2rtair:ties of the futurG anu 

p::·ovic~s t11e i~(;.~stry tir;~c to pl.:.:1 for an orlierly adjus-b-r.ent 

of fin::mcial <1.:1.d. inve5tr:.cnt policie5 to corres;_:o!:d. to the 

chan<;ed r€::gulatory e!lviro:l;:;ent. As currently conter~;?lated , 

it will be 1977 before the p=o?osa1 refona ~2asurc3 begin 
to g•:> into effect. Accordinqly 1 tl1e bill \'>'ill have little 

or no effect on ~~e short-te.:z:n financial condition of the 
airlines . 

This legislation is the product of lengthy discussion and 

c.::ircful ~'"lalysis by a;:-1 L::-:'3cutive Dranc11 task force on 
tra..'1s_?ort2.tion rcfom. •n-::~ s-r.-ou[i h<::.s had a mr:1be r o£ 

forr:"tal 2-.nd. iz1::or:::al co~l51I1t.a tic.:n.s a:1d d.iscus3iOl1S \-ti th the 

indu.st:ry, l~bor s-rcups ar~u f~.::. .'~~bcrs of Co~sr~css. For 

CJ:2.!;:~) 1.;·:;, t l;.;; D-~1;:art~tc:;,.t of :':t-:.-.:t:::=-crta. tio:-: l2.s t. ~'\.~ ri 1 

s;::-:7l~::·r~d a daJ lc~s P:.:::.lic ::?2-ri~~"j of all i::::c~~c;.:t'2~ 

p.:..::--t.is.s -to s :..:·c -c.. ~:.. :;.ir .... ~; J.. C:.~·,~3 c~ r~rc·-..-l-::~::~3- ;-~·i th 
reguli:i Lion syste!""J a.."'ld potential s;.;h~tions. 

.{.. ,, -
\...._ ... -:....;. 

, ' . 
:- . -- ' ., ..,..., ::::. 

........ ~- .,l.o.-.....4•C 

It a;;p-ears there! is gro>,dng i:.r:ttere:s t anr.l enthusiasrn for 
:-·~ ... :.::: ~ ~, ~--~ -:.~:.~ t-. :~:. :: ,~ ,~: .. . ~~-~.!. __ ... _~ "'""' "'·2_:3 -:--:.a :-: ·~·~, _-- --~~ ,... '-:--:-~~C"J:""shi? 

for th~ l~gisla~ic~ fro~ sev~ral key legislators. rr~ : -lcre 
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is soDa chanc0 
sch~dulcd this 

th3t heari~~3 in the Sen~tc could be 
SC•SSlCn . Fo· .. vG'Jcr, L :::cause ·,.;,"2 are .:-:·~nr in•] 

tl":c ;n:.l of t~"lr! co~-:;rc~ss i.c:1.J.l c~ls:J.(.~ ~~r , t. ~t~:L·Q i~ <3. ~-:--:::; :.t~r 

li:-:c."'li:lood ·tll.:tt.: h0arin<]S ~•ill not ~c l-;o:]:Jible t:..."1til early 
next S8ssion. 

R~r::oor::r.e:yJ.atio~'.. 

2 

Tn.:~t you a?pro·.Te sub:J.ission of the lec;islati.on at e2.rliest 
possible date. 

Decision: 

Agree 

Disasr~c 

See me 

' .. 
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AVIATION ACT OF 1975 

SUW.V\RY OF PROVISIONS/ANALYSIS OF NEED 

ENTRY 

No air carrier may operate unless it holds a certificate of "public 

convenience and necessity" (PC&N) from the Civil Aeronautics Board. By 

this requirement, the Board controls the entry of new firms into air 

carriage and controls the expansion of existing firms into new markets. 

The Board has interpreted this requirement so restrictively that no new 

trunk carrier has ever been "certificated" since the Board was established 

in 1938. With minor exceptions (primarily Air New England and Kodiak-

Western P~askan Airlines), no scheduled passenger carrier has been cer-

tificated since 1950. 

With respect to entry by established firms into new markets, the 

Board has been erratic--tending at times to permit carriers to expand 

and at other times denying expansion. For the last five years, 
.., 

Board maintained an unannounced route moratorium during which it refused 

to even consider any major applications for new service. 

The effect of overly restric~ing entry has been to protect the 

markets of. existing carriers and to deny consumers the benefits normally 

associated w~ch vigorous competition . For example, in 1967, Wo rld Air-

ways (a large charter carrier) filed an application for transcontinental 

service with a one-way fare of $75, far below the prices then prevailing. 

The Board failed to even set World's application for hearing and took 

no action whatever until . the application was dismissed six years later 

as being "stale." 



The Aviation Act of 1975 is designed to substantially ease the 

burdens on qualified firms who wish to enter into air transportation, 

or to expand into new markets, or to offer new varieties of service. 

Yet, the proposed bill is far from "free entry ." It contains nine 

separate provisions designed to gradually but substantially increase 

entry into air transportatiQn while providing adequate time for exist-

ing carrier s to ra t ionalize the ir operations and adjust to the changing 

economic ·environment. 

First: Policy Changes. The Board's present declaration of policy 

{Section 102 of the Federal Aviation Act), written 37 years ago 
~ 

was framed in the context of an infant industry in need of protection 

rather than a mature and healthy industry capable of operating in a 

competitive environment. Since the Board has relied in its declaration 

of -policy to limit competition, the Aviation Act of 1975 proposes to 

revise this declaration to stress the desirability of competition and 
.' ' . ~ 

to deemphasize the protection of established carriers. 

Second: Procedural Changes. The Board has often refused to hear 

c applications, to render decisions within a reasonable period of time, 

and often used the device of procedural motions to settle substantive 

questions • 

.,•,. eo• • .: •• • '·•,',~ · ~· 00 
•• : .. • •• ·.:•, t ... . , o •• • .,:. · ... · ' ·: .;,. : :;; : -• ~ •• ·.::.!., ,• ,.,..:.-• · I ·:· · ,•,. •• . •"'_.~ .. ••. •: -,•,

0
" .. 

. · ... <.- · ·:···The .ti>ist;fon· Ac.t. o£'"i9i5.~ ciea~s·. with' the·$e· ··uritter.~ b)~· prc.posin!(I>;r·oced- > · ,. : 
• : • • • • ' • 0 • • • • . • . • - .. • • •• • • • • • • • : • •• • • • <I 

ural changes which would r equi re the Boar d to hear and decide cases 

speedily . In order to avoid burdening t he Board wi t h the necessity of 

hearing spurious applications, the Board will be given the option of 

dismissing any cases it chooses no t to hear. However, any cases dis-

missed shall be dismissed for caus e and will be reviewable by the Court 

.. . . . 
. ~ ... 
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of Appeals--thus ending the practice of dismissing applications on pro-

cedural grounds and the applicant having no recourse t o cour t review . 

Third: Supplemental vs. Scheduled Serv.ic_e. Some doubt exists as to 

whether paragraph 40l(d)(3) of the Federal Avia tion Act uas 

intended to prevent supplemental carriers (i. e ., charter carriers) from 

also applying for authority.to provide scheduled service. The Board has 

" recently undertaken to address this question but no decision has been 

rendered. Partly as a result of this legal affibiguity , no supplemental 

carrier has ever been permitted to undertake scheduled service even 

th~ugh qualified in ~very other respect . Accordingly , the Aviation Act 

of 1975 proposes to amend paragraph 401 (d) (3) \so that supplemental air 

carriers will clearly have the same right as anyone else to apply for 

authority to provide scheduled service. 

Fourth: Charter Service. The Board has generally placed such 

severe limitations on charter services that its growth has bee~ severely 
~ 

impaired. For example, prior to August 7, 1975, the only inclusive 

tour charter rule in effect contained a number of highly r estrictive 

cond itions . These conditions included : · (1) a minit:mm of seven days 

must elapse between departure and return; (2) the land portion of the 

tour must provide overnight hotel acco~~odations at a minimum of three 

places, c;:>ther than th~. poii).t_: of or.igip-; no less than 50 air miles fr <?~ 
t t: .. ·· ::.··. ::.: • . • ;~.~· ·_':-~ • . • ·:: - . ·· .~·.:.:· · . ' ..... ~ • •• ··-:- : . • .. . : : · ··· . ~ · _.: •. ·':·; ·::·. -~. ·· ··: • . ·: .; ........ · - ~ • • ·.: .. 0: . ::·:,· ... · ·:" .. ;- ~· ·:· .... -~ ... .'; · •· .•• j-~. : · 1 .~. -:·.,, · •• ·. - ~· · . -~:. · :..-· 

I_._ .. . ... . =··. : . ' ~ach. · (yf~er.; a.r\o.· '.(3 f .. ~f.l:e- ··ch.irge'.~e · t1;1e·:'p•ass.~ng-er$: fen,: ··the· ~-!four· s.ha1l . ~ .. : . : ·. ·. · . '• ... -. .. 
.• •. . . •• • . ·•• • • .• -· ;· • .. • • • • -t • . , 

be not less than 110 percent of any available scheduled fare. As can 

be judged from the last condition, the price of an inclusive tour was 

not based on the cost of the specific charter flight and the related 

ground acco~odations, but on the price of an unrelated scheduled fare . 

This condit ion , taken in conjunction with the three stop requirement, 

severely limited the .saleability of inclusive tour charter services. 

l 
I 
l 
l . 
I 
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Legislation presently before Congress S. 421 ,.muld subs tan-

tially bronden the availability of charter services . In response to 

this legislation and substantial public cri ticism the Board has recently 

expanded charter availability on its own initiative (Part 378(a) effec tive 

September 13, 1975). The Aviation Act of 1975 incorporates the essential 

features of S. 421 in order to guarantee the continued availability 

of charter. services Hhich are not unduly restricted . 

Fifth: Unserved Narkets. Under the present law, a Board finding 

of public convenience and necessity is required even v1hen the applicant 

is otherwise fit, wi~ling and able to serve and when no service is cur-

rently being provided by established firms. \·7hen qualified firms are 

prevented from offering service vlhich established firms are not willing 

to provide, no useful function is served--not even the dubious function 

of· protecting existing firms. Accordingly, the Aviation Act of 1975 

guarantees approval for qualified applicants wishing to provid~ non-stop 
~ 

service between points where such service is not being provided by cer-

tificated carriers. 

Sixth: Liberalized ExemPtions • In the Board's early years 

erators of small aircraft fr~m the detailed economic regulation 

istered by the Board. The original aircraft limitation, 12,500 pounds, 

was set at approxi~~tely half the weight of a DC-3--then the equipment 

:·.~.:, . .. . .· .. "f.·.! .. : .... ;•';, ... .. ·.·~ . . ·.· : .. :. . . <: •. ..... · •. ·, • .•. : . ........... · · · .. · ·· :. • ... :-: : : -.... _ ... . . ~ :- ...... . : . .. . 
··: .. ·. ·: ..... :-. . ·c)-p·~rafe~ by.' t:~e ~~at~·cin '·'s. nre.j or:>a:i:.ii:l~ies. ~' ~9 .:lotig. :;!~·: t~e~/:oi)e~at·e{' . . ; ,· ' 
•.• • o' \, ', ': ; ,.· ,:' '

0 

•, • ~ . · · , • ~ ';. , ' ' 

0 

·, '' • ,' •, · 

9 ~ : . " • 1 ' ', o .: ' ., 

00 

... { o l ', '',1/•.. . • · • ~· ... : ".• ... • • • ·. · "" • • • • .: ·. • .. ·· "• 
11 

• 0 o< •: 

. aircraft • smaller th<in that size (approxi~ .. cftely 19 s·eats)' commuter air 

carriers (also called scheduled air taxis or third level air carriers) 

were free to charge whatever price they chose and to operate \vhere and 

when they chose. Operating within this exemption, a vigorous and rapid-

ly growing industry of more than 200 firms has developed, primarily 

... . 

/ 

... . :, . .. . 
· . . •' 

.... ; . ~ . . 
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providing dervice to swall and isolated to~~s not served by certificated 

1 
Recently, the Board increased its exemption so that commuter carriers. 

carrier's could fly aircraft containing up to 30 sea t s without becoming 

subject to Board regulation. Since the Nation's s mallest certificated 

air carriers are no\v completing their conversion to all jet aircraft 

(with a normal minimum capacity of approxiL1ately 90 passengers), the 

Aviation Act of 1975 would liberalize the exemption for comn1uter carriers 

by allo\ving them to increase the size of aircraft operated from 30 seats 

to 55 seats. This change will enable commuter carriers to purchase the 

larger turbo-prop pressurized aircraft once utilized by local service 

carriers and should materially expand the scope of operations for commu-

ter carriers. This provision ~vill be most significant for ·small points 

not attractive to certificated carriers who have switched to large air-

craft. At the same time, since this equipment is not used by certificated 

carriers, the intrusion of commuter carriers into the markets ot those 
: \ . ' 

carriers will be limited. 

The six entry provisions outlined above all leave considerable dis-

cretion to the Board or affect charter operations or are directed at 

specific localized problems. Thus, it is possible that these changes 

will have limited i mpact on scheduled serv1ce in the major city-pair 

mar~et.s.. where the bulk .of .air passengers are carri~d. The next three: 
, . ·~- . :· ~ •. ·•. • .. . i. - · . . : . . .. • •. ··. · .• _;_· .. - . .-: ;'_ • • -: :' .. -.-;. ···: ~ :::-· . .. _: :·. - ~ -: :· · -... · .·.:· . ........ ;.: . :'· :_:.--:· .: ~·- ·· 1 ... _ •. ; •• · • • ;._=:· ... :~ ... 0 '1..0 ; : _ ~~, ·:,. • .. _ ;~:: •••• •• • •• ·~ • • -:_: .: : ~.:. 

:,.:: '.' ~ · .: : ·. pto~i~i~t\s 'a~e ·.cf~~±~n.ei:\.6.:· .. gr-~d\l~it:1' bu ~· ··~'u~~.tnrit±.{li1y. ':ttidi-Ei.<is:e:~ t.he; .:~.x.:..: .. ·· · · ·• · ... : : ... :: 
:• • • .. • • •• : 0 :. ~ • • • • • • • • • i,. .. .. ~ 0 : • • • • • • • • ; • • • 0 • • • •• • • • •• \ • • • ' • 

. ~. . : 

tent of competition in these major markets . 

First: Certificate Restrictions . O"..rer a period of years, the 

Board has attached numerous types of conditions and restrictions to the 

operating certificates held by air carriers. In many instances they 

may not carry local passengers, may not provide through plane service, 



... 
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must c~nti~e flights to points beyond a certain des tination, or abide 

by other reltrictions. By and large, these restrictions were imposed 

either to protect the markets of established carriers or to prevent the 

creation of inadvertent operating authority. Viewed as a comprehensive 

whole, these restrictions simply protect the markets of established car-

riers by preventing other air carriers from providing services they would 

like to provide . 

These restrictions are both wasteful and indefensible. Accordingly, 

the Aviation Act of 1975 would direct the Board to undertake a proceeding 

to gradually eliminate all existing certificate restrictions within a 

five year period ~nd prohibit the Board from imposing such restrictions 

in the future. In doing so, the Board would be directed to proceed care-

fully with an eye toward the effects on va rious carriers. The phasing 

of the restriction removal program is dicta ted by the desire to provide 

all existing carriers with adequa te opportunity to increase their effi
.' l 

tiency and adjust their operations to the requirements of a more competi-

tive environment,: 

Second: Discretionary ~ileage. At the present time, existing air 

carriers are pernit ted to fly up to t>:o perc2nt of their a i rcraf t miles 

~n ~hart~r. markets not . s pecified ~n their operating c~r~ificates. The 
.. ·, :: · ~··4·· ·:: ·~. ~ .· ,: .... · .::··~·;··.=.·: . ~ -:; • . : · .. • .. :. · ... : -~ :-.· -:·~-.-~·, · . .. ·· , : ~.-=:· : .:· _·.·.:_.,. ..... ·. :.~ .: .... : _. ·· . ·: ··:·~· .. .. · : ~· -~:: .,· :.":· ·· ... · .: 

'· .·: .:: .·. :.Sb-:'C·4;t~~.a··:(•t"..V:Q.::.p"erc:eht .. ()ff-:r£t~i.e~, ruJ.~'· · th{is• penid:t:~ : .. ~:a:~or:i.eri. a·:. ineagi_;'re:· :>:· .•. ·,·.:· .·:· ·:·· ;.::· 
•• • •• • • 0 • • • •• .... • • • • • • : • • • • :. 

. . 
of di scretion i n t he narkets t hat they may serve wi t hou t fo rnal Board 

a pproval. The program has offered car~iers a means o£ movi ng in t o new 

mat ' .ets without the requirement for expensive and burdensome legal pro-

ceedings. 

The aviation Act o f 1975 provides that, following the completion 

of the certificate r estv. ,· tion removal progr am , each air carrier would 
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ll.r; 

be al lowed to provide a limited amount of scheduled service in addition 
to those services specified in its operating cert ificate. In essence , 
this provision is analogous to the present two percent off-rou t e charter 
rule. Carriers could use this authority for a gradual expansion and 
rationalization of their rout e systems. The expansion proc ess '"auld be 
gradual since the total amount of authority crea t ed each year ,{auld be . 

' only approximately five percent of system opera tions . · Follm.ling a period 
of satisfactory service in markets entered under the discretionary mile
age rule, the points served could be automatically added to t he carrier's 
certificate of public conveni enc e and necessity without the r equirement ~ 

for further legal proceedings . 

ABANDOl-'HENT OF SERVICE 

As it controls entr~- into air carriage , so docs the Board control 
exit from air carriage (or abandonment of service). ·Hith the exception 
of routes receiving subsidy, the Board has tended to be fairly liberal 
with regar d to abandonment. As trunk carriers pro gressed to lar ger 
equipment, they withdrew from snaller points and were replaced in most 
instances by local service carriers. As local servic~ carriers progressed 
to large r equipment, t hey too have withdrawn from a number of points, 
often to be replaced by commuter carr ie~s . Indeed, the number of 

. ..poir.l.ts served .by. ·certificated carriers has decl:j..ned m-arkedly since t.he ' ' . '. ,',~~ ) ':i1~:~i-~ :_;~ ;: t .. : :_:· ::.· :: ;~ ;_ :' :-:. :_: . :. :. ·:··; :::- :<o-: '; '/.::·:~ > 5 .: ,;,:_' ~. ·.:: .. ~. . . : :; . : .. i;;_ :.· .• :·>· .. 
By all appearances, trunk air carriers serve few 'points which they 

would 'Y7ish to abandon and ...,·hich would not receive air ?ervice if abandon-
ment were comp letely unregulated. During 1974, trunk carriers (not on 
subsidy) s erved only ti1ree points ~;:;rhich by the Board's estimate 



might be jeopardized by totally unregulated abandonment, and this 

would be a maximum estimate since several of these points might be 

expected to continue to receive s ervice from commuter carriers. 

In contrast to the trunk lines, local service air carriers receive 

subsidies explicitly designed to promote service to small 

communities. With an adequate subsidy program such subsidized service 

would not be in jeopardy even if abandonment were completely free. 

Despite the fact that abandonment does not seem to be a major prob-

lem, the existing standard for abandonment should be changed for two 

reasons. First, to the extent that carriers are compelled to serve losing 

markets agafnst their wishes without subsidy, a scheme of cross-subsidy 

payments mu~t be employed~-meaning that the costs of such service are I 
I 

defrayed by passengers elsewhere on the carrier's system. There is 

simply no justification for such a situation; if subsidy is deemed de-

sirable, it should be explicitly paid by the government rather than by 

air travelers flying in other parts of the air system. Second, carriers 

are more likely to enter new markets if abar.donment pr·ovisions are lib-

eralized. A carrier facing the decision of whether or not to enter a 

marginal marke t must surely take ir.to consideration his ability to cease 

providing the service if his judgment should prove wrong and if the mar-
~ 

ket should prove unprofitable. To the extent that liberalizing abandon-

ment increases the willingness of carriers to test the water and to enter 

new markets, liberalizing abandonment will actually increase the number 

of points receiving scheduled air service by certificated carriers. 
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The Aviation Act of 1975 deals with the abandonment issue in the 
: l 

following manner. First, where alternative scheduled air service is 

provided, carriers would be permitted to exit upon 90 days notice. 

l-lhere alternative scheduled air service is not provided, carriers would 

be permitted to exit whenever, after taking into account subsidy pay-

ments, they were unable to cover fully allocated costs for a period of 

one year or they were unable to cover direct operating costs for a 

three-month perioq, except that the Board could require continued service 

if the community or another public body were willing to defray the car-

rier's losses. 

~ 

The new abandonment standard will have the effect of reducing what-

ever inadvertent and unintentional cross-subsidies now exist. It will 

also encourage entry into marginal markets ·where the provision of such 

service is now discouraged by the possibility that a carrier may be 

trapped into providing unprofitable service. 

PRICING · 

The Board has broad powers with respect to the regulation of air 

fares, or prices. Price competition has been discouraged and, indeed, 

virtually non-existent. As a result, consumers have been deprived of 

the benefits of vigorous competition. 

In intrastate markets where both en~ry and pricing have been less 

r~st~ff-ted ,: pr·i:ces ha).;.~ l:iee~~ T.1a.iked·l·}~· :·towe~ ·.·di<,ln .. "in -c~~p<}rab1~· ·~nter-: .· .. · . ·. - . . . . . . . . . 

state markets . Similarly, co~~uter air·carriers , operating completely 

free of controls over entry and pricing, and operating equipment which 

is more costly per passenger mile, tend to charge comparable or lower 

fares than regulated carriers on shorter flights. The evidence is 

clear that restrictions on price competition have significantly 

harmed air travelers. 

.· 
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Ironically, at the same time consumers have been harmed by fares 

higher t han they otherwise would have been, air carriers have ILot bene. \ 
~ 

fitted from this lack of price competition. Instead, air carriers, 

operating in a structurally competitive industry, have tended to dissapate 

any excess profits which might have been earned by engaging in service 

competition--most visibly in the form of in-flight movies, free drinks, 

and other amenities but most expensively in terms of scheduling additional 

flights. 

With the expansion of opportunities for new firms ·to engage in air 

transportation, whatever rationale originally existed for inflexible: 

prices has evapo~ated. Accordingly, the Aviation Act of 1975 proposes 

substantial changes in the Board's powers \-lith respect to pricing. Hax-

imum price regulation would be left to the _Board, as it presently is, 

along with the Board's traditional function of preventing discriminatory 

and preferential pricing . ¥..ipimum prices, however, would generally not 

be regulated except that the Board would retain powers to prevent preda-

tory pricing. In addition, the proposed bill would alter the Board's 

powers with respect to suspending questionable rates. The proposed bill 

would permit the Board to suspend any rate increase where the change 

would result in prices more than 110 percent of the level existing a 

year earlier but would not pernit the suspension of smaller increases . 

•.-. . . :. :: . . . wi.~b.· r~spect· to. · mkh:Lin:Jtn'·pr:ic~es·, )::h~: ~Bo?rd ·~ou;!.q · ba. enipo~zere.d t;,o . .'. · . 
• ·• .. ~ ...... · ~.· .: · 4 .: • • • •.. • • : • • •• .. •· ••• , · .• ·. ... • • • : • ::.: • ; :! . • ... : . -~-· .: : . • · . . · .. . • . . . . ·:: ...... 

suspend any rate which, :on the basis of a preliminary finding, the Board 

believed to be below direct operating costs. This provision would be 

phased in over a period of three years . During the first year, the 

Board could suspend any rate decrease of mo re than 20 percent; during 

the second year , the Board could susp~nd any rate decr~ase of more than 

40 percent. During the third and suceeding years, the Board could not 

suspend any r ate unless it bflievcd , on t l1e basis of a preliminary find-

. .. ·. 
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ing, that the rate. was likely to be below direct operating costs. The 

direct operating cost criteria is established as a protection against 

predatory pricing and, within certain guidelines, the specific defi-

nition of the term is left to the Board's discretion. 

~ 

ANTICOi'IPETITIVE AGREDlE~ITS 

The Federal Aviation Act presently provides that all agreements 

among air carriers must be filed with the Board and that the Board must 

approve or disapprove such agreements. Further, once Board approval is 

given, agreements are i mmune to any challenge under antitrust lavrs . 
... 

Most of the agreements filed with the Board are undisputably innocuous 

and do not raise serious antitrust considerations. Nevertheless, some 

agreements, and particular agreements among carriers to restrict capa-

city, do have serious anticompetitive effects. 

While broad and special exemptions from the antitrust laws may have 

had some validity during the years when Congress was seeking to nurture 

and foster an infant industry, the rationale for such special exemptions 

has long since passed. Th~ Aviation Act of 1975 provides both procedural 
~ 

and substantive remedies. 

From a procedural standpoint, the Act requi res the Board to notify 

· · . .., .. . bp.th. the . .S~cret:ar.y .of · Transportati~m· .and~.t h:e At·to.rney ·f;.ene.~a:l ·of · <f~1:· .. · .· 
_ .: .~- .. ·· ·: · •· · ...... : · ·· .• • .... . . · .... .... ::;·· . • .• ·.·. ·::··. ·~ • • , : .J. '!! . ... · ·.~~ : ·. · .;_ · :~;. ·. · " ··. ·:·.· ·. 

·. . ~~~e~~ents .riie"l wi~h .the · Bo~rd azid to' h;ld ·a he.aring ·i~ ·accord·a~~e ··,.:ith 

5 USC 556if requested . Such a procedural requirement will eliminate the 

type of situation which occured during the early 1970's when the Board 

first approved domestic capacity agreements and then extended those 

agreements without hearings. 

. ' 
.·• ··. 

.. 
·.; 
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On a substantive level, the Aviation Act of 1975 pr ohibits the 

Board fr~m approving agreements which control levels of capacity, equip-

mentor schedules, · or which relate to pooling or apportioning of earnings 

or of fixing of rates. The Board could continue to approve all other 

t;Tes of agreements and could continue to confer antitrust immunity. 

However, before the Board~ could approve such agreements, they would 

have to find that the agreements meet two stringent tests. First, the 

agreement must meet a serious transportation need. Second, other reason-

able, less anticompetitive alternatives must not be available. The im-

provements whic:1 wiil be provided by the enactment of the proposed bill 

will improve procedural fairness, elDninate antitrust 'abuses, and place 

airlines more nearly on a par with other sectors of our economy. 

HERGERS 

To allow appropriate restructuring to occur within the industry and 

in accordance with the general policy of substituting antitrust law 

for r egulation Hherever poss ible , the bill inc ludes a new mer ger provision. 

Effective 30 months after enactment of the l egislation, a Bank Merger 

Act type standard would be applied to nergers in the airline industry. 

This standard would per mit approval of merger~ o therwis~ vi~lat~ng the 
• • : : .• •• • : • • : "; • 0 : • • 0 : • • .. • • • • • • • :. •• 

~ · · · .t::fa:no~ :.~£.{ · ii' .. d·le;·: fln.~:-h: olP·::-·hir±v.e ~~H~c:.t:<:> k't·-e. qt,it\~e :ig~ ea.- .. oy-···e·ri·~ . .-. · · :: ·. . . . . . . . . .. . . . . - . 
... .. . ·. . .. . . ~ 

benefi t s to be gained in mee ting the trahsportation needs of the 

community and if no less anticm11petitive alternntive is available . 

Merger proposals woul d be fi l ed with t he CAB . The At torney General 



would have 60 days in which to file an antitrust suit in the district 

court. Court action would be stayed until completion of CAB proceedings. 

Upon an affirmative CAB finding, the court would consider the issues 

de novo, using the same standard as the CAB. The CAB would appear as 

a party of interest and the Department of Transportation would provide 

its views on the implication of the transaction on public transportation 

needs. 

Until such a provision takes affect, the bill provides for all 

mergers filed with the CAB to be considered under existing standards 

and procedures . 

' 
l 
! 
( 
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l:.vi a tion ~ .... ...._ "-• of 1975 

TO THE ·co:~GP2SS 0:::' THE ~J':-JITED S';:'_::'..TES: 

As part o!: my program to strenqthen the Uation's economy 

through grea to. r reliance on co~petition in the marketplace, I 

announced earlier this year my intention to send to the 

Congress a CCi1tprehensi ve pro'gram for the reform of transpor-

.tation regulation. In May, I sent to Congress the Railroad 

_ aJ~evitalization Act aimed at rebuilding a healthy, progressive 

rail system for the Nation. Today I am pleased to submit 

the Aviation A0t of 1975 which will provide similar improve-

ments in the regulatory environment of our airline$. To 

comple·t~ the package, I will soon be .fornTarding similar 

legislation for the reform of regulation governing the motor 

- carrier industry. 

Tne result of the regulatory reform measures proposed 

in this legislation will have a direct a~d beneficial 

impact on the American consumer. Countless a~ericans use 

air travel on a regular basis in connection with their jobs 

and leisure activities. But ::cr r::any k-:-;ericans, ai2::' t::-avel 

has become a luxury too expensive to afford. In part, today's 

high costs of air transportation are attributable to inflation 

and the rising cost of fuel and labor. But they are a lso the 

result of long years of excessive economic regulation . 

- r.1ore -
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In 1938. w~en the Congress ~ut~o~i=e~ the creation of the 

Civil :~e rona ,; ::i cs Board, the!:"e \·:Js a b~li.ef that so;:-.e fo!:"m 

of S< -;s:::-r.menc:. !.::tervei!tion v.·as i:~Cded to protect the infant 

airlina indus ~ ry. Accordingly, the Board was instructed tb 

regulate this i~dustry in order to pro~ote its growth _and 

develo?::r:ent. Entry into the industry was strictly controlled. 

· Even those airlines who were allo~ed entry into the industry 

:\.;ere r.:.gorously controlled with respect to ·what markets 
t ,.. 

they could serve and fares were regulated. Real co~petition 

was intentional~y dampened. 

In the almost four decades since economic :regulation of 

airlin~s >vas established, this industry has grown tremendously. 

It can no longer be. called an infant. Consequently, protective 

governR.ent regulation established to serve the particular needs 

of a new industry has outlived its original purpose. The 

rigidly controlled regulatory structure now serves to stifle 

competition, .increase cost to travelers, makes the industry 

less efficient than it could be and denies large segrr.ents of 

the ;._-:;.erica.:l. public c.ccess to lo-:.·:er cost air tra::1s;:ortation. 

A nmuber of studies have indicated th·at the cost of air 

transportation to .~-:-.e rican consull.e rs is :ar hi<;her than 

necessary as a result of overregula tion. 

The overriding o~~ective of the pro;:o sed legis la~ion is 

to ensure that ~e have the n~st efficien~ airline syste~ in 

t.he world providinc; ::he :i...-: c~ic --..::: public ·.,·i t!-1 trc best possible 

service at the lowest possible cost. · ~e mus t make sure that 

more -
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the indus:=.ry l.)r~ds ·~~ () ;:. ~=.::. u:- -=: ~ . .. :.::::. r:·:e t ~c::-cc s ar:.c: to C ·:)I1St::r..er 

demands rath~r than to 2 rtifici ~J. c8nstraints set out by 

goverm,leo >~.t. This legis:L::.tion \,·o:.:ld replace the pre sent 

promotional a~d protec~icnist r e;ul a tory syste m with one which 

serves the needs of tl-,2 rmblic by a llov.·iDg the naturally 

competitive nature of the indust r y to operate. It. provides 

the airline industry i~creased flex ibility to adjust prices 

·to meet ~arket d~mands .. ~1d it \vill make it substantially 
,,~ 

easier for firms who wish and are able to provide airline 

services to do so. These measures ~.·ill be introduced 

gradually to p e rmit the industry to adjust to a new regulatory 
I 

environ.t"T.ent. Government will continue to set rigid safety 

and financial st. andard:.c~ fo::- the airlines. But the focus 

of the new regulatory scheme will be to protect c;:onsumer 

----- interests, rather than ·those of the industry. 

I urge the Congress to give careful and speedy attention 

to these measures so that the o ver 200 million passengers who 

use our airlines every year are give n the benefits of greater 

competition that will flow from regulatory reform of this 

industry. 





[')c it enact(;cl ,.t___!~e 5E: na.t..: .. : c.n.c:. I-i ,-:-1usc of lZci?2-~~-~·E_-c~at·7 ···./es cf 

the u~~:~ted -States c~ l\r~le2.~ ica i~ Co11g.ress a.ssc~L·1.t:~r~, rT:C.l.a: t~1i:":.i 

Act r_-::.ay be citeci c. s t na ....... ''.-\viatio:1 Act of 1975. 1
' 

SEC, 2, J:..JXccpt as otl~e}.'"\Visc specifiecl, \V-lle:!:.'" f~"-~er in tl-1is 

Act an a1ne11dn:..c.:.-... t is expressed in terrr1s of an al~l:;J.:.c.;_ .i.Tlerlt to ....... 

section or other p.l·ovision, ti::.::; 1:eierence shall b,, r:J-'-:,_;icL::red to 

be. r:na.i~ to a secti•Jn or other p;:ovision of the r":clcral A'-·iaEon 

Act o£ l9 58 , as arc :endc;d, 

D.:: £initio r1s 

SEC, 3, .:::ect: ;)n 101 as anJ.2ll.ded , is further .::..;nc:nc!ed oy 

renumbe::.·ing pal·ag _·c:~ phs (2) through (19) as parag.t·aph; (:51 

through (20) a1-:.d b·_. insertin.g therei::1 the fcEowing I:--.:!\'/ pc.:·a~r~.:_)h: 

"(2) 1Advar:c e-purcnase cha::.·ter trip 1 means a cn2.::.··s..:!I: 

trip arranged purS\lant to a co:1tract behveen an air carriel: or 

foreigli air carrier and a person a-..1thori zed by the Ecz.::.~d t. o 

act c.s a charter o:·ganizer , and sold by s·uch charter o:;:gani:::er 

to merr,bers of the general public on an advance pu::.·c~l'~-sc be:.sis 

in accoc:dance with regulatioc1s pl·escribed by the B•:J<-Lr~L, Such 

regul2-:ions rnay no'~ re ;:1uirc that i)artici~)a~1ts purcha.c,;_; tfte 

Lr:ll1Sp u::..· ·~c.. t:orl vr l~-1 ·y 2~D)·- d~:r:-; ·.).-3 2.: lYlOre tt .. a. .:.-1 ~~hi.t:7";;· c .. ,:.....-f3 pr-:c,:r· 

to cicp::.1·ture, proh:bit t:·1e c1ar::c~· c,rg:::: . .r~izer £:::-orr. ::c;.:·lL in~; u;:; to 
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t\Ve1:1ty-£~_ \,..2 ~Jerce11t o£ cl1c sccti .. s at ar1~{ tir(lC p~ciox· tu tl1 ·..::: c.._c:J2.l'"t1.~r2 

date, rec '--:.·::::·e a nrc:::·atecl price, prevent the organize :e f:;__·o.c.-~ 

assumi!::_.-; the coinn-:el·cial risl.: o.£ tl1.e venttli"8 1 require ~.::12-.t tl!e 

trip exceed three d ;::.ys in the vVestern Hemisp-'-:.ere or seven. clays 

in othe :::· areas, or othenvise und·Jl y restrict tlJ.e av::Lila]-, i li:_~,- o£ 

such charters," 

(b) Section 10~ is further amended by renurnbe i . ing: 

paragraph (2) as th2.t parag.caph was numbei·cci prior to t:-:,e 

enactment of this section as paragraph (22) z~~'1d p::nagra.:phs (21) 

through (36) as paragraphs (23) through (38), a.::1d by inserting 

therein the :CollowiL.~ new I_Jarag r a ph: 

1
: (21) 1In.clusive tou:: charter trip' means <~ chc:..r ter trip 

which COrnbines air tr<~~lSportation , pursuant i:o a C0llt1"act cei:ween 

an air carrier or foreign air carrier and a p~rson a u thorized 

by the Board to sell inclusive tours , and land arrangemer.'.:s at 

o ne or mc.::e poi-'lts of destination, sold to rc'1ernbers o£ the public 

at 2. price \Vhich is not unjust or unreasonable for the chart~r 

air trans portatio:-c fh.:s a charge £or land acraHgerneEts a::d subjec:t 

to :3"L'..Cl-. ether requi ;·en1en.ts not inconsistent ~-:,c:;re\Vith as the 2c,a,:d 

shall by re :;ulabon ?rescri"j8 to assure that such chartc~:.: ~:rips 

do no:: s L :~::; '.:ar-l'c:~all y ircp::c i.r e s s c ntial s c hed·ctlc d s e 1·vic e, 
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(::) ?o..ragr~.ph 34 of sr~ction ~Ol as that ..:;~.;c-~:=-01 · . .-~~s 

numbe1·ecl prier to ~~·e enact1ne1.1t of this sectior1 :s c r.~.·::.c~:C.ecl 

as folluws: 

(::>7) 'Su pp 1.CTlJ.e ntal c..ir tr a11s port?_._tion: nJ.ec.J·1.:J cl1a:·te r 

trips, inc~ud:.:--J.g C:cCiance-pyl·cl:ase charter trips, i::-..:ci..~5;ive 

tour c£-larter trips, and other types of cha1:ter tri:Js. ::_,-: iiir 

trans porration, r e~'lere d pul~suant to a certificate o: t.-:t.-LJ~_ic 

convenience a.:--1cl ne.::e s s ity is sueci pu:· suant TO se ctio:· .. -~'Jl (d) (3) 

of this /'..cL ~othi1g in this )Jal·agraph shall pel'l::l:t ~' 

suppleLJ.enta l ail· c<'.rrie r to sell or offer for sale c...~J. ·i ... 1c l us i '.te 

tour ire. 2.lr trans po .. ~tation by s e llini:, 0 1· offering fol· :::c...)..t:! 

individ:~_al tickets d:_re ctly to n.1e.r~"lber s of tl-.:.e gcne:::·c .. ~ pu-bl.:~c , 

bl..:!.t a S\.l?i.;lemerc.tal 2-i1· car r~el" rnay control o:r: be •-'.:1C:: ... · the: 

c ontrol of a perso!.", 2-uthorized -~y the Board to n·.ake such sales, 

if such ccntrol has been approved by the Board pursu:::.::-1::: to 

sectio:1s -~08 and 4G9 o£ this Act, 

De claration. of Policy: The 3oar-.!. 

SECc 4~ Sec-~ion 102. i s a..r..lei.~dcd to rea.d as io!.-t-o'.,'"i3: 

·s:::::c. 10~. I:~ tl1e exercit>e and pe:rforrrl.al'lCC of :~s l~O\'v,.ers an.d 

duties -... :-::.der t£-.!.is ~\.-:i. J tl1o 3o:~i-:l s~1all ccJ.:1sic..cr -t.:~:..e ~·o_._;;,\vin.r;, 

a1~ong u-~~-::.er tl'li:1g~. z~s bei~~ ~-_::1 ·cil8 public ~.c.ter~stl o. --..c:. 1n 

ac co ~1 C! :__:~... 12 v:i Ll1 t b.l public c o.r: · . .- ~ .:-1ie nc: e c..:td 11c c c; s s :=..;. \-: 
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. . : .• c I The er courag e me ;_;: and de,·.:::lopme ::t o£ r..i •• l ~ G;,.._ .. 

trans~)orta.tion systc n-! wl:ic.r. is responsive to the r,.::::~~G.s u£ "'.::ne 

public ar:C. is adapt,~cl to t}1_e; present and future nee::~, o~ tl:c 

foreign an2 don:cs"'.:~c cornn1e:::ce o£ the United Stc;.,.es, o~ t~:e 

Postal Sc.:..·vice, anc..· of the ::-\e:.tional defense; 

11 fo) The p:.· ovisi on of a va riety of adeqc::.ate , econor.nic, 

efficient a;rd lo'vv-c._,st ser'.rices by air carriers -~·~::hou:: unjus·: 

discri.rnir..a.tions, ur:.due n.::e£ere.:-1ces CJl.' advantages, o.;: i.i.r:~ail' 

or d2ceptive practices; and "'.:he neerl. to irnp.i.·ove n; l at·ioas 

among 2.!lcl c:oordin~ te t:.:ansportation by air carri<~rs; 

1
' (c) Maxin<·~,_r::c. reliance on colnpetiti ve n12.rk;;t fo1· ce s 

and on actual and ·;. otential competition to provide the needed 

air tr ansportation . ::.yscer::;.; 

"(d) The ~ncouragen:eni.. of new air c a rrie r s ; anC.. 

"(e) The i.r.1portance of the highest d eg ree of s a.tet / 

in- air cornmerce ", 

ProceC::ural Expedition 

SEC. 5. Section 40l(c) i s amended as .follows: 

"(c)(l) Upo~ , the £ili.1g of a ny such applicatio;·, , the Board 

shall give due r:,)(i( e there of to tl1c public by postir;g .1. :-,ot::.ce o[ 

sucn applicai..ion iE ti:e oiiice o.J. the Secrct:a.::y o£ t~l.:.~ ·,~ (; ~ :.: .:1 2.!10 

to suc:.1 otl-ler pcrs • ~1s :ts t:~.:.: BL..arcl n;.ay by regui, ttiu . . c~,.::Le .i.Tn.i."le, 
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_A.n·y inter2sted pcx· · On ma:y fil 2 \:/::h tl1e Boal .. c1 C_:.. pr(;tl;:-<.:: u L~ 

mer110r a.nd·u.~.r ... of op ;_)C..S i ticn to o~ i.:J. s1::.ppo::.._..t o£ the lSsu c:..~-::...::~ o::. 

a certificate , ~- 1 
Un!. l.· S S the Boar d iss ues a11 orucr fil1dil!; th::tt 

the public interest :::-equires that tne applicatio~ be clisrnis :-:>ed 

on the r:1erits) or c::,.e application 1:equests · 1 •. aurnorrty to e~gage 

1n forei gn ai ::: transportation, the applicatio~'- shall be sc:t £o:;: 

a public hearing \V~thin sixty days frorn the elate the ;;.;,plica.tiorc 

is filed w it1J. the Board. Any order of dis r:-:1is sal is sued by the 

Board s1lall be deeT,e d a final order subject to jccd.icia~ revie\'-' 

as prescribed in s c~ ctio;'l 1006 of t!1is AcL Mutually e xc ius i ve 

a pplicati. ons shall 1:."~ heard at the san1e bn1c. T- l .. __ t an ct~JP 1cat10~ 

r egarding interstate and overseas transportation is set for 

public hE:aring, finz.l disposition o£ such applica'c : on rnust be; 

mad e w·ithin ten ' m~...)_n_ ~~.n.s of the date such ap]Jlication \\·c-1.s filed, 

e xcept where the Eoa1· d finds that the application raises issue 

o f majoc: air trans>ortation sign~£icance , in whicr~ case the decisioa 

must be mz-cde with ~n twelve n1onths of the date the a pplication 

was filc c. ." In adcli:ion, by orde 1· in extraordinary c i:::c'-ln:.stanccs, 

the Boarc:. 1:-:ay clel c.: ~.r clecision £or 1..1.p to tl1irty da~,r~ l;e·y· onC~ t:·:..:; 

a pplic a o l e: date £or c:. e c is ion, 
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(2) r-r11 
_L 1!.:2 G.:_te s spe:;c~f-.. c c: i!.L pc:.r2.gi·aplJ. (l ) clo ~-~ u..: ::~P!)l-:/ 

to applic:at:~ons pencl_ing on tl1e d2.te of e1!.actment o£ ~l-:~:3 parag :-ct~,:l. 

or t c applic ations i"iled V\lithin t '.~iel-ve rnonths o{ ;::>ll·::l-.t e~1_2..c-crl1eL1 -C., 

Ap!Jlico.tions penC:inc; on the date c: such enac~me 11C 1~-::...!S t 1;C! 

dis pose C. of \Vi thin_ -::; ighteel1 mon.t~--.:.3 of tb.e date of s·L~c};_ en.a.ctrn.·~ :1..t ~ 

Aoolications fi led vvithin twel YC: 1nonths of the date cf bl.actnc.ent " . 

must oe dis poseci o£ within eighteerl 1nonths o£ the dat·C! of ap:)~ic ai:i on . 

'! (3) I£ t he Board does not c_::::t within the tiE-ie specified 

in pa:c2.g_;_·aphs ( ' I "' .. d- (2) ~ I c.:. .. .!.. ' ' t~e c e l·t i£ic ate authorit·." :::-:::quested 1 ·~ H 

the arFlication s.iJ.aJ.l becom;:; e£k c:: ive, and the Boa::.:ci sh;.:.ll iss-Lle 

the cer tificate as re quested without iurther proce ed~>1gs . " 

E:·1L:y 

SECo 60 

(a) Subsect~on 401 (d) (3) is amended as f olJo·ws: 

"(3) In tne case of an a~Jplication for a ce~·tiiicc..te to engage 

in su?plemental air transportation , the Board shall issue a certificate , 

as may b e r equir.:::c: by the puolic convenier.ce a n.2. ::c.cessii:y, authoriz ing 

the <hole or any p~u-t thereof ar:d for such periu c.1.s .::. s t:O.e Board 

ncay S"[X:cify , if it -'-inds that ::he a;);-olicant is fit, w:i 1. ~ i i16, and aJle 

pr o;:Je 1· :'/ to per£orcn the ~ran3 r ~~~ -~:::at i011 

• 

cove::_·ed by .L --r~ 
t...;;._.<l-i 2-;?~licc:..tivll 
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and to co~iorm to the provis ions of this Act 2-nd tl:e rules , 

regulations, and re cyi rerncnts of the Board he:;_·eU'1Uc c. ·' .:-~.i:l'/ 

certific c...te i ss·ued p-c:. rsua11t to tl1is pa1·agr2.pl~ s.~all conta.i.n :3-ucl1. 

lim.itations as the Eoa;:d shall find necessary to assu:e t!::.;::ct: the 

service rendered p:.'r s~al1t thereto will be limited. to S'~??~<2Llental 

air transportation a_o defi:1ed in this Act." 

I 

(b) Sectioa lOl (d) is amended by adding tl1.e 

paragraphs: 

foli .. J-..:v·irJ.; : 

' 

.. J. -~-o70~;- · 
'tr 
~ 

'
1 (4) The Beard shall is sue a certificu..te for inters tate 

ai:c transportation b.:::tween any tvvo cities not receiving ~-..o,-;..s'.;op 

scheduled air trans;)ortation by an air c a rrier holding :;.. ,:e::-.-tificate 

of public convenience and necessity to an aplJlican.t i£ it fi~;ds 

the applic ant is fit, willing, and able to perform S\.l:::n transportation 

properly, and to conforrn to the provisions of t.C.is Act a.::-:d the 

rules, regulations, ar:d requirements of the Board hereurcC.er. 

11 
(:.) Any ai:~· carrier that engages in interstate air 

transportation solei.-- \Vith aircraft having 2. capacity of iess tha.!:l 

fifty-six pzcssengers or 16, 000 pounds of property s}Jall not. be 

required to obtain a cc:::tificate of public convenience ccncl ~-:..ecessity 

if ·chat car 1~ ie; r c o.nf:_~l· ~JLS to .3 uc l1 fi11anc ial res pv_c!.S i ~~ li: ~r :~ 8. .:~ 1...:ir err:e i1 ~ s 

as. the 3o::>.rd may Ly regulation in.J.pose . The Bc2.rd s:,;:ci~ by 



r, 
..:, 

ref;,l:!.lati o :1 increas e tb.c l)asse11_;er or propci·ty:- cc...r=2.ciCie.·; s:Jo2ci_: ·~c;cl 

i 11 this '_) :::tragr2..pll \ . -:;.,:;!1 tl1.e public interest so rcc : ·~~i 1.~e s . P..l.ir 

tr 2.nspol·tation pur::;~:o. .c-:.t to this paragraph is nnt su"::.~--~c: t to sectio::-i s 

4 0 ., .- r. 1 .1- 0 r (' \ :;, , -± v-.: , ~ :J 0 1 , ·c), (d), 4:03, ~09 or -E2, cxc..;pt ~ell: t'he 

provisio~1s rc::;a~L·cli,~; joint fares and through rates,:· 

( ) S t . l "' ' \ fl ) . 1 1 ' , l ' '. , c _ ec IC)..:! ~J..ul{el\- 1S arr .. enaeo 1:0 C.! .. .ClC at t~;e \Crt. c.: 

1:The B (J ard sl1all not, ho\~'e\rer, icnposC:! clo -;ed-cloo ::.: , 

single -plane ser\·ic .;, mandatory stop , long - haul nc: st1·i ctio~1.s, or 

sir:ni~ar restrictio,. ::: , on any new certificate or an1encic1.ec·:: to any 

existing certificate. :: B)r Janua.ry l , 1981 the Board t:1cc..ll re·iss ·-~e 

.-all-cc yt-li-lcates f:J~ : :---/:e r.state air -- t:::ar: s portation i ~-- tl ·, r.; £or lYl of , :.;,. ~ ... 

undupl ic c.ted list o£ c:ty pairs that each cer'!:i£icc.ted ai:· c2.rl·ier 

is autho~:-ized to se _·ve purs'l.cant to the tern1s o£ i,;~..:.j:-,>:::<:io.u. (o) (i) 

or as othe r wise P ' 'J'lided by this section. Subseguerrt .to 

Janua ry l, 19 81 eac ;--.. amendment to 2. certificate "-'--~thodz'L.::1g 

inte rs tat e air trc. ~:.s :)ortation shall take the fo rrn o£ c.cdditio::s 

to, o.c dcletiuns £r c, n1 , such Esting, 
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Route Transfers 

SEC. 7. Section 40l(h) is amended to read as follows: 

11 (h) (l) By January 1, 1978, the Board shall prepare an 

unduplicated list of city pairs that each interstate certificated air 

carrier is authorized to serve on January 1, 1981, pursuant to the 

terms of subsection (o) (1). This list shall be the basis for determining 

whether a city pair route is eligible for transfer, sale, or lease 

. pursuant to the provisions of subsection (h)(2). 

"(h)(2) On or after January 1, 1978, each air carrier 

engaged in interstate scheduled air transportation may transfer, 

sell or lease any of its authority to engage in sc hedulen interstate 

air transportation or the authority conferred by section 401 (o) (1) 

to engage in interstate scheduled air transportation to any air 

carrier the Board finds is fit, willing and able to perform such 

transportation properly, and to conform to the provisions of this 

Act and the rules, regulations, and requirements of the Board 

thereunder. 

"(h)(3) In the case of an application for transfer, sale or 

lease of a route pursuant to section 401 (h) (2) to an air carrier 

which the Board has fm.md fit, willing and ab le to engage in air 

transportation, and conforms to the provisions of the Act and the 

rule s, regulations, and reqc.cire m.ents the reu11der, the Board shall 

approve the transaction m1less the transaction fails to rneet the standard· 

in section 408" If the transferee of the route does not hold 
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.. 
certificate authority from the Board, the Board shall determine 

whether the applicant meets the requirements of section 401 (h) (2) 

within six months of the date the request is filed. 

11 (h)(4) Prior to January 1, 1978, a certificate may not 

be transferred unless such transfer is approved by the Board 

as being consistent with the public interest. 

Abandonment s 

SEC. 8. Section 401 (j) is amended as follows: 

11 {j) {l) No air carrie r shall abandon. any route, or part 

thereof, for which a certificate has been issued by the Board, 

unless, upon the application of such air carrier, after notice 

and hearing, the Board shall find such abandonment meets the 

standards set forth in this subsection or is otherwise found to 

be in the public interest. Except as provided in paragraph (3), 

any carrier shall be permitted to abandon any route or part 

thereof for which a certificate has been issued: 

11 (A) if that carrier has operated the route or part thereof 

below fullo allocated cost (including a reasonable return on 

investment) conside ring payments pursuant to section 406 (b) (3), 

for a period irnme diate ly preceding the abandonment petition o£ at 



least one year, except t he Board may require continuation of 

service for one additional year if the public inter~st requires; or 

11 (B) if a carrier can demonstrate its operations for the 

route under consideration have been conducted below the direct 

ll 

cost for that route for a period of at least three months i1nmediately 

preceding the abandonment petition; or 

11 (C) upon ninety days notice to the Board if the carrier 

can den10nstrate that service will be provided by another air 

carrier. 

11 (2) Any interested person may file with the B<ilard a 

protest or meTnorandum of opposition to or in support of any 

abandonment petition. The Board may require any air carrier 

abandoning a route or part thereof to establish reasonable, 

cooperative working relationships with any air carrier providing 

replacement services. 

11 (3) The Board may require continuation of service to 

a point if the local community or State or other public body agrees 

to provide sufficient support to assure that the carrier 1 S total 

revenues , including any subsidy payments pursuant to section 406 

the route or part thereof, cover fully allocated costs (including 

reasonable r eturn on investment) for the specific service at i ssue. 
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"(4) Any c arrier may temporarily suspenq service on 

any route or part thereof upon reasonable notice to the Board 

if service is provided by another air carrier . In the absence 

of such service temporary s us pensions shall be authoriz e d if 

the suspension meets the standards set for th in subsection (j)(1) 

f or abandonments or is otherwise found to be in the pub l ic 

intere s t. 11 

Route E x p a nsion 

SEC . 9. Section 401 is amended by adding the foll o wing 

new subsections: 

'~Removal of Restrictions 11 

11 (o) {1) On or after January 1, 1981, each air carrier 

engaged in interst ate scheduled air transportation may engage in 

nonstop scheduled air transportation without regard to any 

certificate limitations or other restrictions betw een any points 1n 

the United States named in its certificate or certificates on 

January 1, 1975. Within six ty days of the enactment of this 

parag raph , the Boa rd shall undertake a proceeding to phase out 

all existing restrictions in such certificate or certific ates autho rizing 

inte r state a ir transportation, In exercising this authol·ity, the 

Board shall proce ed equitably , giving due cons ideration to the 

effect s of elimination of r estrictions on each air ca rrier. The 



Board shall proceed expeditiously and r eport its progress to 

Congress annuall Yo 

11 (2) On or after January l, 1981, each air carrier 

engaged in foreign air transportation may engage in nonstop 

scheduled air transportation between any United States points 

n a_med in its certific ate or certificates and served by that air 

carrier on January 1, 1975. Sixty days from enactment, the 

13 

Board shall undertake a proceeding to eliminate any requirements 

which preclude such nonstop serviceo 

"Discretionary Scheduled Operations" 

11 (p) (1) The authority granted in this paragraph shall 

become effective on January 1, 198L 

"(A) determine and publish the number of available seat 

miles operated in interstate passenger scheduled air transportation 

by certificated air carriers and the number of available seat 

miles operated in intrastate passenger scheduled air transportation 

by air carriers certificated by a State regulatory authority during 

the preceing calendar year; 

''(B) determine and publish the number of available ton-miles 

operated by certificated all-cargo air carriers interstate scheduled 

air tr ans portation dur ing the preceding calenda r year; 
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11 (C) establish classes of scheduled passenger air carrie rs, 

as foll o\vs: in Class I, those air carriers which operated in 

excess of five billion available seat miles in interstate scheduled 

air transportation during the preceding cale ndar year, or which 

operated in exces s of one billion a vailable seat miles i n interstate 

and intrastate scheduled air tr a nsportation during the preceding 

calendar year and did not receive subs idy pa yme nts pursuant to 

section 406; in Class II, those carriers which operated in exces s 

of one billion available seat miles in inte rstate and int rastate 

. ' 
schedule d air transportation during the preceding calendar year 

but less than five billion available seat miles in interstate and 

intrastate scheduled air transportation during the preceding 

calendar year and which are not in Class I; and in Class III, 

those carriers which. ope rated less than one billion available seat 

miles in interstate and intrastate scheduled air transportation during 

the preceding calendar year except those carriers certificated by 

State authorities and who have not operated at least 100 million available 

seat miles in intrastate scheduled air transportation sha ll not be 

in this class; and 

11 (D) determine and publi s h the average number of available 

seat m .iles in scheduled ai r transportat ion for each of th e thre~ 

classes of air carriers in (C) and of available ton-miles for those 

carriers referred to in (B) . 
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"(3) Notwithstanding any other provision of this section, 

.. 
each air carrier holding a certificate of public convenience and 

necessity for scheduled air transportation and each air carrier 

engaged in intrastate scheduled air transportation pursuant to a 

certificate is sued by a State regulatory authority and which reports 

its available seat miles in passenger scheduled air transportation 

to the Board may engage in i nterstate scheduled air transportation 

in any and all markets of its choosing in addition to that transportation 

otherwise authorized, subject to the following limitations · on the 

level of such additional operations--

"(A) a carrier in Class I shall be liE:tited in each calendar 

year to a level of additional operations which does not exc:; ed 

five percent of the average number of available seat miles in 

interst ate and intrastate scheduled air tr ansportation ope rated 

by carrie rs in its class during the preceding calendar year; and 

"(B) a carrier in Class II or Class III shall be limited 

in each calendar year to a level of additional operations 'Vhich 

does not exceed t en percent of the average number of available 

seat m.iles in inte rstate and intrastate scheduled air transportation 

operated by carriers in it s class during the preceding calendar 

year or v<"hich does not exceed ten percent of the available seat 
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miles operated by the individual carrier in interstate and intrastate .. 
scheduled air transportation, \Vhichever is greater; and 

"(C) all-cargo carriers shall b e limited in e ach calendar 

year to a level o£ additional operations which does not exceed 

ten percent o£ the average number of available ton-miles operated 

in scheduled ai r tr ans portat ion by carriers in its class during the 

preceding c a lendar year. 

11 (4) Carriers in Classes I through III shall be permitted 

to carry mail and cargo on any flights conducted pursuant to 

this paragraph. 

11 {5) Operations conducted pursuant to this paragraph 

may be combined w ith any other authority held by the carrier 

to perm_it single-plane and single -carrier services using combinations 

o£ the carrier 1 s existing authority and the new authority. 

"Additional Authority'' 

11 (q) Any carrier engaging continuously for twelve 

consecutive months in nonstop scheduled air transportation pursua nt 

to the authority conferred by subsection (p) o£ this section may 

apply to _ the Board for a certificate of public convenience and 

nece ss ity authorizing unrestricted nonstop scheduled air transportation 

in such market. Within thirty days of the date of application, the 

Board shall gr<:~nt such application and issue the certificate as requested 
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unless the Board determines that the applicant has not conformed 

.. 
to the provisions of this Act with respect to the service in 

question. Breaks in service occasioned by labor disputes or by 

factors beyond the control of carrier shall not destroy the 

continuity of services rendered before and after the break in 

service, but such periods of time shall not be counted towards 

meeting the requirement that service be offered for twelve 

months. 11 

1, (r) 

"Scheduled Air Transportation Defined" 

For the purposes of paragraphs (d)(4) , 
'. ,l 

(o),' (p) ) 

and (q) 1 scheduled air transportation' mc~n.s inte::::-::;tate ai::::-

transportation performed by a carrier between two or more 

point s , with a minimum of five round trips per week , pursuant 

to published flight schedules which specify the times, d ays 

of the week and places between which such flights are performed. 11 

Transportation of Mail 

SEC. 10 • Section 405(b) i s amended to read as foll ows : 

. "(b) Each air carrier shall, from time to time, file with 

. the Board and the Postmaster General a statem.ent smwing the 

points b e tween which such air carrier is authorized to engage in 

air trans port a tion, a nd all schedule s , and all change s therein, of 

aircraft re g ularly oper a ted by the carrier b e tw een such points, 
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setting forth in respect of each such schedule the points served 

.. 
thereby and the time of arrival and departure at each such point. 

The Postmaster General may designate anY. such schedule for 

the transportation of mail between the points between which the 

air carrier is authorized by its certificate to trans port m.ail. 

No change shall be made in any schedules designated except 

upon ten days 1 notice thereof as herein provided. No air carrier 

shall transport mail in accordance with any schedule other than 

a schedule designated under this subsection for the transportation 

of mail." 

Consolidation, Merger, and Acqnisitinn of C ontroJ 
r 

SEC. 11. (a) The first sentence of Section 408 (b) is amended 

by inserting after the first reference to the word ''Board" the 

following: 

"and at th_e_ same time a copy to . the 

Attorney General and the Secretary of 

Transportation". 

_(b) The first proviso of Section 408(b) is amended by 

adding after the first "That" the words "(i) with respect to an 

application filed within thirty months frorn enactn1ent of the 

Aviation Act of 1975, '' and by adding after the last -..vord of that 
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proviso (and before the colon therefollowing) :"; and (ii) with 

respect to an application filed more than thirty months from 

enactment of the Aviation Act of 1975, the Board shall not 

approve such a transaction: 

11 (1) if it would result in a monopoly or would be 

in furtherance of any combination or cons piracy to monopolize 

or to attempt to monopolize the business of air tr ansportation 

in any part of the United States, or 

11 (2) whose effect in any section of the country may be 

substantially to lessen compe tition, or to tend to create a 
• 

monopoly, or which in any other manner would be in restr2.int 

o f trade, unless the Board finds that the anticompetitive ef£ects 

of the proposed transaction are outweighed in the public interest 

by the probable effect of the trans action in meeting the transportation 

convenience and needs of the community or communities to be 

served, and unless it finds that such transportation convenience 

and needs may not be satisfied by any less anticompetiti'.·-e 

alternative. The party challenging the transaction shall bear the 

burden of proving the anticompetitive effects, and the proponents 

of the trans action shall bear the burden of proving that it meets 

the transportation convenience and needs of the con1munity or 

communities to be served and that such convenience and needs 

may not be satisfied by any les s anticompetitivc alternatives:" 
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(c) Section 408 is further amended by adding the following 

.. 
new subsection: 

11 (g) (1) Any trans action specified in subsection (a), 

regarding which an application is filed more than thirty months 

following enactment of this paragraph, may not be consummated 

before the ninetieth calendar day after the date on which the 

application therefor was presented to the Board, and the Attorney 

General. The Attorney General may bring an action under the 

antitrust laws arising out of such a transaction in the· United 

States District Court for the District of Columbia or in any 

other appropriate District Court within such ninety-day period, The 

Attorney General shall publicly notify the Secretary of Tra.l'lsportation 

before filing such an action. No transaction specified L11 subsection 

(a) shall be consummated until the antitrust aCtion, and all appeals 

from such action, which shall be taken pursuant to Expediting 

Act, as amended, 15 U.S.C. §§ 28-29, have been concluded. After 

the filin g of such an antitrust action, all proceedings thereunder 

shall be stayed until the termination of the Board proceeding under 

subsection (b) and the termination of all judicial proceedings, if 

any, brought under Section 1006 with respect to a Board order 

issued pursuant to subsection (b). The Attorney General n<ay not 
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however seek judicial review under Section 1006 of a Board .. 
proceeding on a transaction as to which the At~orney General has 

r· o r:·t? 

11 (2) In any action brought by the Attorney General 

i ~ \ 

-u~\ -~- : ~ 

a pending antitrust action pursuant to this subsection. 

under this subsection, the standards applied by the court shall 

be identical with those that the Board is directed to apply 

under Section 408 (b) (ii), and the court shall review de novo the 

issues presented . 

11 (3) The Board may appear as a party of its own motion 

and as of rights and be represented by its counsel in any 

action brought by the Attorney General pursuant to this subsecti on, 

and in any such action the Secretary of Transportation shall 

file with the District Court a statem.ent setting forth his views 

on the challenged transaction and the implications of the challenged 

t r ansaction upon national transportation policy. 

11 (4) Upon the consummation of a transaction approved 

under this section and after the termination of any antitrust 

litigation commenced within the period prescribed in this section, 

or upon the termination of such period if no such litigation is 

commenced therein, the transaction may not thereafter be attacked 

in any judicial proceeding on the ground that it alone and of itself 



constitutes a violation of any antitrust laws other than Section 2 

of the Sherman Act, 15 U.S.C. § 2, but nothing in this. chapter 

shall exempt any person involved in or affected by such a 

transaction from complying with the antitrust laws after the 

consummation of such transaction. For the purposes o£ this 

section, the term 'antitrust laws' means the 1antitrust laws' 

as defined in Section 1 of the Clayton Act as amended, 

15 u.s.c. §12 . 

11 {5) All transactions approved by the Board pursuant 

to thi s section may be challenged by the Attorney Gene;:-al w 

an action brought to enforce Section 2 of the Sherman Act , 

22 

15 U.S. C. § 2, notwithstanding any other provision of this section 

or section 414. ' 1 

(d) Section 408 is further amended by adding the following 

new subsection: 

11 (h) The Board must issue a final order with 

respect to any application filed pursuant to Section 408 within 

one calendar year. 
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Agre ements 

SEC. 12. Section 412 is amended by striking subsection {b) 

and adding irrml.ecliately after subsection (a) the follo~ving new 

subsections: 

11
( b) Mter each agreenl.ent is filed, the Board shall g1ve 

notice of the agreement to the Attorney General and the Secretary of 

Transportation within ten days of receipt of the agreement. The 

Attorney General or the Secretary of Transportation may request 

the Board to hold a hearing in accordance 'with 5 U.S. C. § 5 56 to 

determine if the agreement is consistent with the provisions of this 

• 
Act, and if so req-uested, the Board shall hold such a hearing . l£ 

the Attorney General or the Secretary of Transport2.tion believes th2..t 

because of changed circumstances , c..ny agre ement which has been 

previously approv-ed by the Board has anticompetitive implications 

or no longer serves a transportation need, the Attorney General or 

the Secreta.ry of Transportation may request the Board to hold a 

h earing in accordance with 5 U.S. C. § 556 to determine whether the 

agreernent remains consistent \vith the provisions of this Act. If so 

requested, the Board shall hold such a h ea ring, and may after such 

hearing disapprove the agreement. 

11
( c) The Board may not approve any contract or agreen:.cnt 

in interstate or overseas air transportaLon ( l) which controls l evels 

of capacity, equipmce1t, or schedules , ( 2) which rel a tes to poolil'-'; 
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or apportioning earnings (except for mutual aid pact agreernents 

among air carriers), losses, traffic , or service, ( 3) which fixes 

rates, fares or charges (except for joint rates, fares or charges). 

or (4) which fixes prices, commissions, rates or other forms of 

contracts for goods or services provided to or for air carriers by 

persons other than air carriers. For the purposes of this section, 

agreements among carriers allocating operations at high traffic 

airports as identified by the Secretary of Transportation shall not 

be deemed pooling or capacity agreements . I n addition, the Board 

may not approve any contract or agreement between an air carrier 

, 
not directly engaged in the operation of aircraft in air transportation 

l· 
and a common carrier subject to the Interstate Commerce Act, as 

amended, governing the compensation to be received by such common 

carrier for transportation services performed by it. 

11
( d) The Board 1n~y. approve any such contract or agree-

ment, whether or not previously approved by it, which. it finds not adverse 

'to the public interest, not :lt1 vi.olation of this Act , and which does not 

reduc e or eliminate competition, unless there is clear and 

convincing evidence the contract or agreement is necessary to meet 

a serious transportation need or to secure important public benefits, 

and no less anticorn.pebtive alternative is available to reach the sanJ.e 

result. 
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"(e) With respect to foreign air transportation the Board 

shall by order disapprove any such contract or agreement, whether 

.. 
or not previously approved by it, that it finds to be adverse to the 

public interest, or in \riolation of the Act, and shall by order approve 

any such contract or agreement , or any modification or cancellation 

thereof, that it does not find to be adverse to the public interest, 

or in violation of this Act. 11 

Antitru st Immunity 

SEC. 13. Section 414 is amended by adding the words "in air 

transportation'' before the word "authorized''. 

Rat es 

SEC. 14. Section 1002 is amended by: 

( a ) Amending paragraph (d) so as to read: 

"(d) Whenever , after notice and hearing, upon complaint, 

or upon its own initiative , the Board s::C.all be of the opinion that 

any individual or joint rate, fare , or charge demanded , charged, 

collected or received by any air carrier for interstate or over seas 

air transportation, or any classification, rule , re gulation, or practice 

affecting such r ate , fare, or charge , is or "\vill be unjust or 

unreasonable, or .unjustly discriminatory, or unduly preferential, 

or unduly pr eju dici al , the Board shall determine and prescribe 
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the maximum or minimu1n lawful rate, fare, or charge thereafte r 

to be den1.anded, charged, collected, or received , or the-lawful 

.. 
classification, rule, regulation, or practice thereafter to be n1ade 

effective: 

Provided, however, that a rate above direct costs may 

not be found to be unjust or unreasonable on the basis that it is too 

low, and the Board may not require an air carrier to charge, demand, 

coll ect or receive con1.pensation in excess of that air carrier 1 s 

direct costs for the service at issue. 11 

(b) Amending paragraph (e) so as to read: 

11(e) In exercising and performing its powers and duties 

with respect to the determination of maximum rates for the 

carriage of per sons or property, the Board shall take into 

consideration, among other factors - -

11
( 1) the effect of such rates upon the movement of traffic; 

11
( 2) the need in the public interest of adequate and 

efficient transportation of persons and property by air 

carriers at the lowest cost consistent with the furnisbng 

of such service; 

11( 3) the quality and type of service required by the public 

in each market; 

11
( 4} the need for price com.p etition to promote a 
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healthy air transportation indu stry which provides 

maximum benefits to consumers; 

.. 
'

1(5) the need of each carrier for r evenue suffici ent 

to enable such air carrier, under honest, econonJ.i cal 

and efficient management , to provide adequate and 

effici ent air carrier service; and 

11(6) the desirability of a variety of price and service 

options such as peak and off-peak pricing to 1mprove 

economic efficiency. 11 

(c) AnJ.ending paragraph ( g) so as to read: 

11
( g ) Whenever any air carrier shall file with the Boa rd a 

ta -~++ s._~+~~~ ~ ~e'" ;ndiv;dua1 ,..,,.. J·C;n+ (1---. n+,va cn ~~,.. ~a,..,..;o~r\ .,...,+o 
- ..... ~.L.l.. "'"'"~,..~J...Lo "" J.J. ..,.~ ... .i. ... .. V.L. ..~.._ "' ................ ................ .........1.. .... ~- ..&.. .......... _ ..... ~~ ..... ~ ....... , 

fare, or charge for inter state or overseas air transportation or 

any classification, rule, regulation, or practice affecting such rate , 

fare, or charge, the Board is empowered, upon complaint or upon 

its own initiative, at once, and, if it so orders, without answer 

or other formal pleading by the air carrier, but upon reasonable 

notice, to enter upon a hearing conce rning th e lavvfu1nes s o f such 

rate, fare, or charge, or such classification, rule, regul a tion, or 

practice; and pending such hearing and the d e cision ther eo:1 the Board, 

by filing with such tariff, and d e live ring to such air carri er 
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affected thereby, a statement in writing of its re asons for such 

suspensi on, may suspend the operation of such tariff and defer 

the use of such rate, fare, or charge, or such classification, 

rule, regulation, or practice for a period of no longer than 90 

..... 
days if: ())). 

~· 
(a) with respect to any proposed increase the proposed __/' 
tariff would be more than 10 percent higher than the 

tariff in effect 365 days prior to the filing of the proposed 

tariff; or 

(b) with respect to any proposed decrease, there is 

clear and convincing reason to believe that the proposed 

tariif vvili be below the direct costs of the service at issue; or 

(c) with respect to any decrease filed within one year 

following the enactment of this paragraph, the proposed 

tariff would be more than 20 percent lower than the tariff 

in effect on the day of the enactment of this paragraph and 

the Board believes the tariff will be found to be unla·wful; or 

(d) with respect to any decrease filed in the period 

commencing one year from the enactment of this paragraph 

and ending two years from. such enactrnent, that the propos e d 

tariff would be rnore than 40 percent lmver than the 



tariff in effect on the day of enactment of this paragraph 

and the Board believes the tari££ will b e fauns;! to be 

unla\vful. 

If the procee ding has not been concluded and a final order n1ade 

\vi thin th e initial period of suspension, the Board may, from tirne · 

to time, e.x.i:end the period of suspension, but not for a longer period 

in the aggre gate than one hundred and eighty days beyond the 

time when such tari££ would otherwise go into effect. /liter 

hearing, the Board may make such order with reference thereto 

as would be proper in a proceeding instituted after such rate, 

fare, charge, classification , rule, regulation, or practice had 

b ecome effective . Any proceeding pursuant to this subsection shall 

be completed and a final orde r issued within one hundred and 

eighty days of the time when such tariff would othervvise go into 

effect. If the proceeding has not been concluded and an order made 

within the p eriod of suspension, the proposed rate, fare, charge, 

classification, rule, regulation, or practice shall go into effect 

at the end of such period: Provided, that this subsection shall not 

apply to any initial tariff filed by any air carrier. Provided further , 

that the fact that a tariff may be suspended pursuant to this paragraph 

shall not create a presumption with respe ct to it s ultimate lawfulness . t: 

2 9 
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(d) Arnending p a ragraph ( i) so as to re a d: 

''(i) The Boa rd shall, wh e never required by the public 

.. 
convenience and necessity, after notice and hearing, upon complaint 

or upon its own initiative, establish through s e rvice and the 

maximum joint rates, fares, or charges for interstate or overseas 

air transportation, or the classifications, rules, regulations, or 

practices affecting such rates, fares or charges, and the terms 

and conditions under which such through service shall be operated . 11 

(e) Add a new paragraph (k) to read as follows : 

''(k) 'Direct C osts ' means the direct operating cost of 

providing service to which a rate, fare, or charge applies', and 

shall not include such items as general and administrative expenses; 

depreciation; interest payn1.ent ; amortization; capital e~-penses; 

costs associated with the d evelopn1.ent of a new route or service; 

and other fixed costs or costs which do not vary immediately and 

directly a.s a result of the service at issue. 11 

Postal Service Contract Authority 

SEC. 15. Section 5402(a) of title 39 , United States Code, 

1s amended to read as follows: 

"(a) If the Postal Service determines that service by 

certificated air carriers b e tw·e en any pair or pairs o£ p oi nts is 
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not ad e quate for its purposes, it rn<J.y contr<J.ct for the transp o r t ation · 

of m a il by air in such mann e r and under such terms ·and condition s 

as it deems appropriate: 

''( 1) v.;ith any certificat e d air carrier betwe e n any of 

the points b e tween which the carrier is authorized by the 

Civil Aeronautics Board to engage in the transportation of 

mail; 

11
( 2) with any other certificated air carrier~ if no 

certificated air carrier so authoriz e d is willing so to 

contract, or b etween ooints bebveen which no certificated . . 
air carrier is authorized by the Civil Aeronautics Board 

to engage in such trans portation; or 

11
( 3) with any other air carrier, if no certificated air 

carrier is willing so to contract. :I 

Local Service Subsidy Study 

SEC. 16. The Secretary of Transportation shall undertake 

a Study of the Local Service Air Carrier Subsidy Program and 

make recommendations to Congress for any necessary changes 

in the subsidy system within one year of the date of enactment 

of this section. The Secretary shall consult with communit y 

le a ders in the cit ies now rec e iving subsidized ai r se r vice, the 

local se rvice air carrie rs, the Cha irn1a n of t he CAR, a n d the 
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relevant Committees of Congress. As part of this stud y, the 
.. 

Secretary shall identify the cost of local service subsidy involved 

in providing service at each city. 
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I AVIATION ACT OF 1975 

I 

I SU~t~RY OF PROVIS I ONS/ANALYSIS OF NEED 

ENTRY 

• 
No air carrier may operate unless it holds a cert_ificate of "public 

convenience and necessity" (PC&N) from the Civil Aeronautics Board. By 

this requirement, the Board controls the entry of new firms into air 

carriage and controls the expansion of existing firms into neH markets. 

The Board has interpreted this requirement so restrictively that no new • 

trunk carrier has ever been "certificated" since the Board was established 

in 1938. With minor exceptions (primarily Air New England and Kodiak-

Western Alaskan Airlines), no scheduled passenger ca~rier has been cer-

tificated since 1950. 

With respect to entry by established firms into new markets, the 

Board has been erratic--tending at times to permit carriers to expand 

and at other times denying expansion. For the last five years, 
'CO 

Board maintained an unannounced route moratorium during which it refused 

to even consider. any major applications for new service. 

The effect of overly restricting entry has been to protect the 

markets of existing carriers and to deny consumers the benefits normally 

associated with vigorous competition. For example, in 1967, World Air-

ways (a large charter carrier) filed an application for transcontinental 

service with a one-way fare of $75, far below the prices then p~vailing . 

The Board failed to even set World's application for hearing and took 

no action whatever until the application was dismissed six years later 

as being "stale." 
~ 
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The Aviation Act of 197 5 is d .~ ~~ ignc.d to s ubstantially ease the 

burdens on qualif i ed fir ms who w~~h to enter i nto air t ransporta tion, 

or to expand j_n t o new marke ts , or t.o of fe r ne\v var i e ties of service. 

Yet, the proposed bi l l i s f ar fros 'lfree ent ry. " I t conta ins nine 

separate provisions designed to gr~dually but substantially increase 

entry into air transpor t a ti~n while providing ad equa te time for exist-

ing carriers t o r a tional i ze thei r opera tions and adjus~ to the changing 

economic environment. 

First: Policy Chan ges . The Board 1 s present declaration of policy 

(Section 102 of the Feder al Aviat iOQ Act ), wr itten 37 years ago 
, 

~ 

was framed in the context of an i nfan t industr y in need of protection 

rather than a ma ture and healthy industry capab le of operating in a 

competitive environment. Since the Board bas relied in its declaration 

of policy to l imit compet i t i on , t he Avia tion Act of 1975 proposes to 

revise this declaration to stress t he des irability of competition and 
' \ 
' . 

to deemphasize the protection of establ ished carriers. 

Second: Procedural Changes. The Board has often refused to hear 

~ applications, to render decisions wi t hi n a reasonable period of time, 

and often used the device of procedural motions to settle substantive 

questions. 

The Aviation Act of 1975 deals with these matters by proposing proced-

ural changes which would require the Board to hear and decide cases 

speedily. In order to avoid burdening the Board with the necess~ty of 

hearing spurious applications, the Board will be given the option of 

dismissing any cases it chooses not to hear. However, any cases dis-

missed shall be dismissed fo r ca us e and will be reviewable by the Court 

~ 



of Appeals--thus ending t he yractice o: dismissing applications on pro-

cedural grounds and the tipp '- i c.::.:1t: hd.vins no recourse to court review . 

whether paraeraph 40l(d)(3) of the Fede.ral Aviation Act was 

intended to prevent suppler::::r,tal carriers (i.e., charter carriers) from 

also applying for authority,to provide scheduled service. The Board has 

~ 

recently undertaken to add r?ss this question but no decision has been 

rendered. Partly as a result of this legal ambiguity, no supplemental 

carrier has ever been pen1i tted to und ertake scheduled service even 

th<?ugh qualified in every otl1er respect. Accordingly, the Aviation Act 

of 1975 proposes to amend paragraph 401 (d) (3) \so that supplemental air 

carriers \vill clearly have t he same right as anyone else to apply for 

authority to provide scheduled service. 

Fourth: Charter Service . The Board has generally placed such 

severe limitations on charter services that its growth has bee~ severely 
. \ 

' 
impaired. For example , prior to August 7, 1975, the only inclusive 

tour charter rule in effect contained a number of highly restrictive 

conditions. These conditions included : (1) a minimum of seven days 

must elapse between departur~ and return; (2) the land portion of the 

tour must provide overnight hotel accommodations at a minimum of three 

places, other than the point of origin) no less than 50 air miles from 

each other; and (3) the charge to the passengers for the tour shall 

-
be not less than 110 percent of any available scheduled fare. As can 

be judged from the last condition, the price of an inclusive tour was -
not based on the cost of the specific charter flight and the related 

ground accommodations, but on the price of an unrelated scheduled fare. 

This condition, taken in conjunction with the three stop requirement, 

severely limited !lhe saleability of inclusive tour charter services. 



Legislation presently before Congress S. 421 would s ubs tan-

tially broaden the availability of charter servi ces . In r esponse to 

this legislation and substantial publi c criticism t he I3oard ha s r ecently 

expanded charter availability on its own initiative (Part 378(a) effec tive 

September 13, 1975). The Aviation Act of 1975 incorporates the essentia l 

features of s. 421 in order to guarantee the continued availability 

of charter services which are not unduly restricted. 

Fifth: Unserved Markets. Under the present law, a Board finding 

of public convenience and necessity is required even when the applicant 

is otherwise fit, willing and able to serve and when no service is cur
~ 

rently being provided by established firms. ~~en qualified firms are 

prevented from offering service "Vlhich established firms are· not willing 

to provide , no useful function is served--not even the dubious function 

of protecting existing firms. Accordingly, the Aviation Act of 1975 

guarantees approval for qualified applicants wishing to provide non-stop 
.. l 

service between points where such service is not being provided by cer-

tificated carriers. 

Sixth: Liberalized Exemptions. In the Board's early years 

erators of small aircraft from the detailed economic regulation admin-

istered by the Board. The original aircraft limitation, 12,500 pounds, 

was set at approximately half the weight of a DC-3--then the equipment 

operated by the Nation's major airlines. So long as they operated 

aircraft smaller than that size (approximately 19 seats), commuter air 

carriers (also called scheduled air taxis or third level air ca~iers) 

were free to charge whatever price tpey chose and to operate where and 

when they chose. Operating within this exemption, a vigorous and rapid-

ly growing industry of more than 200 firms has developed, primarily 

/ 



... 

providing ~ervic e t!J sr.1al l and. ::solated tmms not served by certificated 
t 

carriers. Recently, t- :1e Board increased its exempt ion so that commuter 
! 

carriers cou ld fly ~!~craft coataining up to 30 seats without becoming 

subject to Board tf-~~u.iation . Since the Na t ion • s smallest certificated 

air carriers are r!oW compl eting their conversion to a l l jet aircraft 

(with a normal mir.i:rJur:1 capati ty of approximately 90 passengers), the 

Aviation Act of 197 5 \,rould li'ueralize the exemption for commuter carriers 

by allowing them t o i ncrease the size of aircraf t operat ed from 30 seats 

to 55 seats. This cLange wil l enab le commuter carriers to purchase the 

larger turbo-prop pressur iz ed aircraf t once utilized by local service 
·. 

carriers and shou~ld I~aterially expand the scope of operations for commu-

ter carriers. Thi8 pro'.r ision will be most significant for small points 

not attractive t o certificated carriers who have switched to large air-

craft. At the s am0 time , since this equipment is not used by certificated 

carriers, the intrusion o f commuter carriers into the markets of those 

carriers will be limited . 

The six entry provisions outlined above all leave considerable dis -

cretion to the Board or affect charter operations or are directed at 

specific localized problems. Thus, it is possible that these changes 

will have limited impact on scheduled service in the major city-pair 

markets where the bulk of air passengers are carried. The next three 2 

provisions are designed to gradually but substantially increase the ex-

tent of competition in these major markets. 

First: Certi ficate Restr ictions . Over a period of years, .J:he 

Board has attached numerous types of conditions and restrictions to the 

operating certificates held by air carriers. In many instances they 

may not carry local passengers , may not provide through plane service, 
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i 
must contite flights to points beyond a certah dostinc_, Ccn, 

by other restrictions . By and large, these r estrictions wer~ 
I 

or ab:Ldc 

impos:::.:{ 

either to protect the markets of es tablished carriers or ::o ·,never~ t t:he 

creation of inadvertent operating authority . Viewed as a corcprehcn.d.vc 

whole , these restrictions simply prot ect the m'irkets of E:sr::.d)l ishcd ear-

riers by preventing other a\r carriers from proviJing s ervices th ey "\.!Ould 

like to provide. 

These restrictions are both was teful and indefensible. Accord ingly , 

the Aviation Act of 197 5 wou"ld direc t the Board to undertake a procr::eJing 

to grad ually eliminate all exist ing certificate restrictiD:1s •.vi th i:l a 

five ye~r period and prohibit the Board from i mposing such res tric tions 

in the future. In doing so, the Board would be directed to proceed care-

fully with an eye toward the effects on various carriers . The phasin~ 

of -the restriction removal program is dictated by the desire to provide 

all existing carriers with adequate opportunity to increase their eff i
.· l 

eiency and adjust their operations to the requirements of a more competi-

tive environment. : 

Second: Discretionary Mileage . At the present time, exist ing a ir 

carriers are permitted to fly up to two percent of their aircraf t miles 

in charter markets not specified in their operating certifica tes. The 

so-called "two percent off-route rule" thus permits carriers a measure 

of discretion in the markets that they may- serve without formal Board 

approval. The program has offered carriers a means of moving into new -markets without the requirement for expensive and burdensome legal pro-

ceedings. 

The aviat ion Act o f 1975 provides that, following the completion 

of the cert;ificat~ restriction removal program, each air carrier would 



be allo-;ved t o provide a l imited amount of s cheduled service in addition 

to t~~~~ serv1ces specified in its operating ce rt ificate. In essence, 

t his prc·-rision i.s analogous to t he present t wo percen t off-route charter 

rul e . Carr i ers could us e tl:is authority fo r a gradua l expansion and 

r ationaliza t ion of their r ou t e systems . The expans ion process would be 

graciu&l since the to t a l amo~nt of author i ty created each year would be 

only a?proxi mateJy five percent of sys tem operations. ' Following a period 

of s acisfactory service in markets entered under the discretionary mile

age rule , the points s erved coul d be aut omatically added to the carrier's 

cert ificate of publ i c convenienc e and necessity without the requirement 
~ 

for further legal pr oceedings . 

ABANDCJi.;!·ILNJ.' OF SERVICE 

As it controls entrrinto air carriage, so does the Board control 

exit from air carriage (or abandonment of service). \~ith the exception 

of routes receiving subsidy, the Board has tended to be fairly liberal 

with r egard to abandonment. As trunk carriers progressed to larger 

equipmen t , they withdrew from snaller points and were replaced in most 

instances by local service carriers. As local servic~ carriers progressed 

to larger equipment, they too have withdrawn from a number of points, 

often to be replaced by commuter carriers. Indeed, the number of 

points served by certificated carriers has declined markedly since the 

mid-1960's. 

By all appearances, trunk air carriers serve few points which they 

would wish to abandon and which would not receive air service i~abandcn-

ment were completely unregulated. During 1974, trunk carriers (not on 

.. , subsidy) served only . ti1ree point s ~:;rhich by .the Board's estimate 
' ~ 



n1ir;ht be j c:opardized t-y. totally unregulated abandonment, and this 

Huuld be a nux.i_mum est-.:oate since several of these points might be 

ex 1,:::cted tu continue t; receive service from commuter carriers. 

In contrus~ ~o the truuk lines , local service air carriers receive 

subsidies explicit ly d~signed t o promot e service to small 

• co;mnunities. \•lith an aJcquate subsidy pr ogram such subsidized service 

\wuld not he in jeopard~' even if abandonment were completely free. 

Despite the fac t r.hat ~bando~uent does not seem to be a major prob-

l em, the existing standa r d for abandonment should be changed for two 

reaso~s: Fir st, to t he extent that carriers are compelled to serve losing 

marke ts agali_nst the ir v.:_shes wi thout suhsidy , a scheme of cross-subsidy 

payments mulL be employed-:-meaning that the costs of such service are 
I 
I 

defrayed by passengers elsewher e on the carrier's syst em. There is 

simply no jus tif ication for such a situation; if subsidy is deemed de-

sirable , it s ho uld be explicitly paid by the government rather than by 

air travelers flying i n other parts of the air system. Second, carriers 

are more likely to enter new markets if abandonment provisions are lib-

eralized. A carrier fac ing the decision of whether or not to enter a 

marginal market must sur ely take into consideration his ability to cease 

providing the service if his judgment should prove ~rrong and if the mar-

ket should prove unprofitable. To the extent that liberalizing abandon-

ment increases the willingness of carriers to test the water and to enter 

new markets, liberalizing abandonment will actually increase th~number 

of points receiving scheduled air service by certificated carriers. 

t 
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The Aviation Act of 197 5 deal s with the abandonl!lent issue in th•:. 
.' l 

following manner. First, where alternative s cheduled air service is 

provided, carriers would be permitt ed to exit up on 90 days not ice • 

.., Where alternative scheduled air s ervice is not provided , carriers 't-:oul d 

be permitted to exit ~vhenever, after taking into account subs idy pay-

ments, they were unable to ~over fully allocated costs fo r a period of 

one year or they were unable to cover direct operating costs for a 

three-month period, except that the Boa rd could require continued service 

if the community or another public body were willing to defray the car-

rier's losses. 

The new abandonment standard will have the effect of reducing wha t-

ever inadvertent and unintentional cross-subsidies now exist. It will 

also encourage entry into marginal markets where the provision of such 

service is now discouraged by the pos~ibility that a carrier may be 

trapped into providing unprofitable service. 

PRICING 

....--i· o·.'i ti''\ 
(~"·· <~\ 

_, ~ < ~ 
co:. ~ 

_,>" '" 
The Board has broad powers with respect to the regulation of air 

fares, or prices. Price competition has been discouraged and, indeed, 

virtually non-existent. As a result, consumers have been deprived of 

the benefits of vigorous competition. 

In intrastate markets where both entry and pricing have been less 
I restricted, prices have been markedly lower than in comparable inter-

state markets. Similarly, commuter air carriers, operating completely 

free of controls over entry and pricing, and operating equipmen~hich 

is _more costly per pa_ssenger mile, tend to charge comparable or lower 

fares than regulated carriers on shorter flights. The evidence is 

clear that restrictions on price competition have signific~ntly 

harmed air travelers. 
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Ironically, at the same time consumers have been harmed by f ares 

higher than they otherwise would have been, air carriers have ttot bene-' . 
fitted from this lack of price competi tion. Instead, air carriers, 

operating in a structurally competitive industry, have tended to di ssapa te 

any excess profits which might have been earned by engaging in service 

competition--most visibly in the form of in-flight movies , free drinks , 

and other amenities but most expensively in terms of scheduling add i tional 

flights. 

With the expansion of opportunities for nev7 firms to engage in air 
. 

transportation, whatever rationale originally existed for inflexible: 

prices has evaporated. Accordingly, the Aviation Act of 1975 proposes 

substantial changes in the Board's powers with respect to pricing. Max-

imum price regulation would be left to the Board, as it presently is, 

along with the Board's traditional function of preventing discriminatory 
and preferential pricing. Mipimum prices , however, would generally not 

be regulated except that the Board would retain powers to prevent preda-

tory pricing. In addition, the proposed bill would alter the Board's 

powers with respect to suspending questionable rates. The proposed bill 

would permit the Board to suspend any rate increase where the change 

would result in prices more than 110 percent of the level existing a 

year earlier but would not permit the suspension of smaller increases. 

With respect to minimum prices, the Board would be empowered to 

suspend any rate which, on the basis of a preliminary finding, the Board 

believed to be below ·.direct operating costs. This provision would be 

phased in over a period of three years. During the first year, the 
.r 

Board could suspend any rate decrease of more than 20 percent; during 

the second year, the Board could suspend any rate decr.ease of more than 

40 percent. During the third and suceeding years, the Board could not 

suspend any rate unless it bflieved, on the basis of a preliminary find-
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ing, that the rate. was likely to be below direct oper a ting cos ts. The 

direct operating cost criteria is established as a protection against 

predatory pricing and, within certain guidelines, the specific defi-

nition of the term is left to the Board's discretion. 

ANTICQ}fPETITIVE AGREB-lENTS • 

The Federal Aviation Act presently provides that all agreements 

among air carriers must be filed with the Board and that the Board must 

approve or disapprove such agreements. Further, once Board approval is 
' given, agreements are inmune to any challenge under antitrust laws. 

MOst of the agreements filed with the Board are undisputably innocuous 

and do not raise serious antitrust considerations. Nevertheless, some 

agreements, and particular agreements among carriers to restrict capa-

city, do have serious anticompetitive effects. 

While broad and special exemptions from theantitrust laws may have 

had some validity during the years when Congress was seeking to nurture 

and foster an infant industry, the rationale for such special exemptions 

has long since passed. Tha Aviation Act of 1975 provides both procedural . l 
and substantive remedies. 

From a procedural standpoint, the Act requires the Board to notify 

both the Secretary of Transportation and ·the Attorney General of all 

agreements filed with the Board and to hold a hearing in accordance with 

5 USC SS6if requested. Such a procedural requirement will eliminate the 

type of situation which occured during the early 1970's when the-Board 

first approved domestic capacity agreements and then extended those 

agreements without hearings. 
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Cn .:1 subs tantive level, the Aviation Act of 1975 prohibits the 

Board fl ·om a pproving agreements which control levels of capacity, equip-. 
ment or . schedules, or which relate to pooling or apportioning of earnings 

or of fi~ing of r ates . The Board could continue to approve all other 

t ypes of agreements and could continue to confer antitrust immunity. 

However, before the Board·. cpuld ':lpprove such agreements, they "iould 

have to fin d tha t the agreements meet two stringent tests. First , t he 

agreeoent must mee t a serious transportation need. Second, other reason-

able~ less anticompetit ive alternatives must not be available . The im-

provements whic:1 vli:i.l be provided by the enactment of the proposed bill 

will ir.,prove procedural fairness, eliminate antitrust ·abuses, and place 

airlines more nearly on a par with other sectors of our ecopomy . 

MERGERS 

To allow appropriate restructuring to occur within the industry and 

in acco rdance \vith the general policy of substituting antitrust law 

for regulation wherever possible, the bill includes a new merger provision . 

Effective 30 months after enactment of the legislation, a Bank Merger 

Act type standard would be applied to mergers in the airline industry . 

This standard would permit approval of mergers otherwise violating t he 

Clayton Act if the anticompetitive effects are outweighed by the 

benefits to be gained in meeting the transportation needs of the 

community and if no less anticompetitive alternative is available. -Merger proposals would be filed with the CAB. The Attorney General 
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would have 60 days in which to file an antitrust suit in the district 

court. Court action would be stayed until completion of CAB proceedings . 

Upon an affirmative CAB finding, the court would consider the issues 

de novo, using the same standard as the CAB . The CAB would appear as 

a party of interest and the Department of Transportation would provide 

its views on the implication of the transaction on public transpor t ation 
• 

needs. 

Until such a provision takes affect, the bill provides for all 

mergers filed with the CAB tp be considered under existing standards 

and procedures. 

\. 

-

, 
I 
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Office of the White House Press Secretary 

THE WHITE HOUSE 

FACT SHEET 

AVIATION ACT OF 1975 

The President is transmitting to Congress today the Aviation 
Act of 1975. This legislation is designed to provide consumers 
better air transportation services at a lower cost by increasing real competition in the airline industry, removing artificial 
and unnecessary regulatory constraints and ensuring continuance 
of a safe and efficient air transportation system. 

This is the second legislative initiative in the President's 
program to reform transportation regulation. The Railroad 
Revitalization Act is currently under consideration by the 
Congress. Similar legislation to improve regulation governing 
trucking firms will also be submitted this session. These 
three bills constitute an unprecedented legislative agenda 
for reform of transportation economic regulation. When 
enacted they will result in substantial benefit to the 
American public. 

Principal Objectives of the Legislation 

1. To introduce and foster price competition in the industry. 
As a result of economic regulation there is little price 
competition in the airline industry. Generally, all in
terstate airlines providing scheduled service between two 
cities charge the same fares even though some airlines 
may be more efficient and could provide the same services 
at a lower price. The effect has been that consumers 
are paying more than they should for air travel. The 
bill would eliminate this problem by gradually intro
ducing pricing flexibility that allows airlines to 
adjust fares within specified limits to accommodate 
changing market conditions. This will make airline 
services more responsive to consumer demands and will 
provide low-cost service. 

2. To better meet consumer need~~ permitting existing 
airlines to serve new markets and new carriers to enter 
the industry. Since its creation, the Civil Aeronautics 
Board has restrained competition by restricting the entry 
of new firms into the industry and controlling which 
cities existing airlines are allowed to serve. This 
legislation will remove these artificial barriers to 
entry and provide consumers the benefits of increased 
competition, including new and better service at lower 
costs. Qualified firms will be encouraged to enter 
new markets and offer air transportation services which 
the travelling public desires. 

more 
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3. To eliminate antlcompet i tJ_ye_ ~g_reements among air carriers. 
The CAB currently grants antitrust immunity to all types 
of carrier agreements. Carriers are permitted to set 
capacity levels, to pool revenues, and to engage in other 
activities which deliberately dampen competition and in
crease costs to the travelling public. The bill would 
prohibit the CAB from approving anticompetitive agreements. 
However, carriers also enter into numerous agreements 
which are not anticompetitive but facilitate air trans 
portation. For example, carriers agree to transfer 
baggage on connecting flights ; they honor ticket exchanges 
and joint reservations for the convenience of their 
passengers. The bill permits the CAB to approve these 
useful agreements if the public transportation needs 
outweigh the potential anticompetitive effects. 

4. To ensure that the regulatory system protects consumer 
interests rather than the interests of the airline industry. 
In addition to its regulatory resp-onsibilities, the CAB, -·
since its creation, has been charged v-ri th promoting the 
aviation industry. In promoting the industry the Board 
has limited competition and protected the industry rather 
than the public. The air transportation industry no 
longer needs government protection. Therefore, this 
legislation will diminish the Board's promotional re
sponsibility and emphasize protection of the public 
interest through maximum reliance on competition. 

Section- by-Section ~Ealysis 

1. Definition of Charter and SunPlemen~al ~i~ Seryices. To 
spur competition and provide consumers with a greater 
variety of air transportation services, this section 
removes rigid CAB restrictions on charter and supplemental 
services. In the future more ai~lines will be able to 
offer these services. (Section 3) 

2. Policy Statement. The Act revises the CAB's declaration 
of policy to stress the desirability of competition and 
de-emphasize its promotional responsibilities. This 
change is a major step in focusing the Board's attention 
on protecting consumer interests rather than industry 
interests. (Section 4) 

3. Procedural Improvement~. In the past , slow and cumbersome 
regulatory procedures have tended to protect existing 
carrict·~ .i."rot:t new competition by restricting entry. The 
bill proposes procedural changes which will require cases 
to be heard and decided expeditiously. (Section 5) 

more 

I 
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4. Entry. The bill contains several provisions designed to 
gradually but substantially increase entry. It permits 
qualified applicants to provide nonstop service between 
points not already receiving such service from existing 
carriers. It requires the CAB to eliminate artificial 
route restrictions on operating certificates thereby 
permitting carriers to provide better more efficient 
service. New carriers which meet strict safety and 
financial standards may also gain entry by acquiring 
route authority from an existing carrier. Finally, 
the bill will permit existing carriers some discret i on 
to expand their operations into new markets by between 
5-10 percent each year, beginning in 1981. These pro
visions facilitate a gradual move toward a more 
competitive marketplace. (Sections 6,7, and 9) 

5. Abandonment. The bill makes it easier for carriers to 
abandon uneconomic routes. Where continuation of air 
transportation service is in the public interest, Federal, 
State or local governments may subsidize the service. 
(Section 8) 

6. Transportation of Mail. To facilitate transportation of 
the mails, airlines are required to publish schedules 
from which the Postmaster General designates mail flights. 
Where scheduled service is not available, the Post 2.l 
Service is authorized to contract for the necessary air 
transportation services. (Sections 10 and 15) 

7. Mergers. The bill provides a new merger standard and 
set of procedures similar to those applicable to the 
banking industry. This standard provides for the care
ful weighing of transportation needs against the 
anticompetitive effects of a proposed airline merger. 
(Section 11) 

8. Intercarrier Agreements. The bill eliminates anti
trust immunity currently granted to anticompetitive 
air carrier agreements but permits CAB approval of 
other agreements which facilitate air transportation. 
(Sections 12 and 13) 

9. Ratemaking. Under provisions of this bill, airlines would 
be free to raise or lower fares within specified percentage 
bands. Maximum prices would continue to be subject to CAB 
review, and the Board would be responsible for preventing 
predatory, discriminatory, and preferential pricing by the 
airlines. (Section 14) 

10. Subsidy. The bill authorizes a study of the local service 
subsidy program. Recommendations for improving the current 
system will be sent to Congress within one year after 
enactment of the bill. (Section 16) 

# # # # # 
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WASHI NGTON ~ -~ THE WHITE HOUSE 

December 2, 1976 

Dear Bill: 

(0 \f vuo. 
As you know the President is co~~itted to having his 
Aviation Regulatory Reform bill introduced in Congress 
on the first day that it returns, January 4, 1977. 

I understand that John Barnum and his Task Force have 
almost completed their revision and updating of the 
President's Aviation Act and that it needs only your 
approval. 

Since we must have the President's approval on this bill 
before he leaves in mid-December, it is essential that 
I have the revised bill here by close of business 
Tuesday, December 7. Hopefully, when you send the bill, 
all issues will have been resolved. However, if there 
are unresolved issues at that time, the differences 
should be set forth and alternative draft legislative 
language provided for each option. 

While I know that this is a tight schedule, I am confident 
that you will be able to meet it. 

The Honorable William T. Coleman 
Secretary of Transportation 
Department of Transportation 
Washington, D.C. 
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ACTION 

DOMESTIC COUNCIL 

FROM: 

John Barnum 

SUBJECT: 

Draft of new aviation reform bill 

Date: U/-7 -f!c,Ji/_ _ 
COMMENTS: 

ACTION: 

Date: 

Leach informs me that he has a copy of 

the bill and is working with OMB and 

Schmults on "technical" review.. He hopes 

to achieve consensus on the bill's 

contents internally before circulating it. 

Therefore, he would 
it for a day or two 
with it. 

O.K.? 

like you to hold onto 

before doing anything 

* 
J~oK-,,_ft 
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THE DEPUTY SECRETARY OF TRANSPORTATION 
WASHINGTON, D.C. 20590 

IJ. . I /j, 
_.#'' _,(,.,(." -.d-:: "'""'f' ..••. ·.·····l',<, 

,.t;' 1"·""'"' .. ·-~ ·'' 

Mr. James M. Cannon 
Assistant to the President 

for Domestic Affairs 
The White House 
Washington, D. C. 

Dear Jim: 

OEC 7 1976 

I am enclosing a draft of a new aviation reform bill. This 
bill is a product of the Task Force's efforts to date. There 
are still a few items in the bill that need further discus sian 
within the Task Force. In addition, we are considering 
adding a provision to allow carriers by a date certain to fly 
nonstop between all points listed in their certificates. A 
copy of this provision is also enclosed. 

Sincerely, 

Barnum 

Enclosures 

,zo-:»1 
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THE DEPUTY SECRETARY OF TRANSPORTATION 

WASHINGTON, D.C. 20590 

Mr. James M. Cannon 
Aseistant to the President 

for Domeetic Affairs 
The White Houae 
Waahington, D. c. 

Dear Jim: 

DEC 7 1976 

I am encloeing a draft of a new aviation reform bill. This 
bill h a product of the Task Force's efforts to date. There 
are etill a few item• in the bill that need further discussion 
within the Taak Force. In addition, we are considering 
adding a provision to allow carrier• by a date certain to fly 
nonstop between all point. lhted in their certificates. A 
copy of this provision is also encloeed. 

Sincerely, 

/S/ JOHN W. BARNUM 

John W. Barnum 

Enclosure a 
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Brief Summary of Major Provisions of 
Aviation Act of 1977 

1. Those taking effect upon enactment: 

a. Policy Declaration - emphasizes competition 
b. Procedural Expedition - entry cases must be decided 

within months 
c. Restriction Removal - CAB must remove all restrictions 

by the end of 1979; removal discretionary until then 
d. Burden of Proof -burden is reversed and public convenience 

and necessity defined 
e. Commuter Exemption - raised 

2. Taking effect January 1, 1980: 

a. Dormant Authority - person can apply for dormant routes 

3. Taking effect January 1, 1982: 

a. Discretionary Authority - any person can choose four additional 
pairs of points not awarded in last two years, with 4, 000 mile 
maximum total for certificated carrier, 2, 500 miles for others. 

Chan2es 

1. Immediately, carriers may raise rates 10 percent; lower rates 
as long as not predatory (i.e., below "direct costs"). 

2. After January 1, 1982, carriers can raise rates 20 percent a year; 
lower rates as long as not predatory. 

After January 1, 1982, Board loses jurisdiction and Attorney General 
applies balancing test. 

1. Board, for domestic air transportation, may approve capacity 
agreements but only in national emergency conditions. 

---
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Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That this Act may be 

cited as the "Aviation Act of 1977." 

SEC. 2. Except as otherwise specified, wherever in this Act an 

amendment is expressed in terms of an amendment to a section or other 

provision, the reference shall be considered to be made to a section or 

other provision of the Federal Aviation Act of 1958, as amended. 

Definitions 

SEC. 3. Section 101 of such Act is amended 

(a) by striking out paragraphs (35) a-nd (36); 

(b) by redesignating paragraphs (13) through {32), (33) and 

(34) and (37) and (38) as paragraphs (15) through (34), (36) and (37), 

and (38) and (39), respectively; and 

(c) by inserting in the appropriate places the f~llowing new 

paragraphs: 

"(13) 'Charter air transportation' means charter trips, 

including inclusive tour trips of one or more stops in air transportation." 

11 (14) 'Charter trip' means air transportation performed under 

regulations prescribed by the Board in which the entire capacity or a 

substantial portion of the capacity of an aircraft has been engaged for 

the movement of persons, property, or mail by one or more persons, 
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each of whom has engaged at least 20 seats or an equivalent portion of 

the capacity other than seats on such aircraft. Such regulations shall 

not be unduly restrictive and shall not be more restrictive in terms of 

accessibility or flexibility than the regulations regarding charter trans

portation in effect on January 1, 1977." 

"(35) 'Scheduled air transportation' means flights in regular 

route service which are not charter trips." 

Declaration of Policy 

SEC. 4. Section 102 is amended to read as follows: 

"SEC. 102. In the exercise and performance of its powers and 

duties under this Act, the Board shall consider the following, among other 

things, as being in the public interest, and in accordance with the public 

convenience and necessity: 

"(a) The encouragement and development of a
1
n 

air transportation system which is responsive to the needs of the public 

and is adapted to the present and future needs of the foreign and domestic 

commerce of the United States, of the Postal Service, and of the National 

defense; 

"(b) The provision of a variety of adequate, economic, 

efficient and low-cost services by air carriers without unfair or 
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deceptive practices; 

"(c) The need to coordinate transportation by air 

carriers; 

"(d) Maximum reliance on competitive market forces 

and on actual and potential competition to provide the needed air 

transportation system; 

"(e) The encouragement of new air carriers; and 

"(f) The importance of the highest degree of safety in 

air commerce. 

"Injury to a competitor is not inconsistent with the public 

. 
interest or public convenience and necessity unless the Board also 

finds that its effect would frustrate one or more of the foregoing 

objectives." 

''In applying these policies to foreign air transportation, the 

Boar·a shall take into account any special factors or circumstances 

that it finds affect such transportation." 

Procedural Expedition 

SEC. 5. Section 40l(c) is amended as follows: 

"(c)(l) Upon the filing of any such application, the Board shall 

give due notice thereof to the public by posting a notice of such application 



in the office of the Secretary of the Board and to such other per sons 

as the Board may by regulation determine. Any interested person 

may file with the Board a memorandum protesting or 

4 

supporting· the issuance of a certificate. Unless the Board issues 

an order finding that the public interest requires that the application 

be dismissed on the merits, or the application requests authority to 

engage in foreign air transportation, the application shall be set for a 

public hearing within sixty days from the date the application is filed 

with the Board. Any order of dismissal issued by the Board shall be 

deemed a final order subject to judicial review as prescribed in 

section 1006 of this Act. Mutually exclusive applications shall be 

heard at the same time. If an application regarding interstate and 

overseas transportation is set for public hearing, final disposition 

of such application must be made within ninP months of the date 

such application was filed. In addition, by order in extraordinary 

circumstances, the Board may delay decision for up to thirty days 

beyond the applicable date for decision. 

11 (2) The dates specified in paragraph (1) do not apply to 

applications pending on the date of enactment of this paragraph or 

to applications filed within six months of such enactment. Applications 

filed within six months of the date of enactment must be disposed of 

within twelve months of the date of applications. 



L • 

11 (3) If the Board does not act within the time specified in 

paragraphs (1) and (2), the certificate authority requested in the 

application shall become effective and the Board shall issue the 

certificate as requested without further proceedings." 

Restriction Rem oval 

5 

SEC. 6. (a) Paragraph 40l(e)(3) of such Act is amended by striking 

the term "supplemental" and inserting in lieu thereof the term "charter". 

(b) Paragraph 40l(e)(4) is amended by striking"; except that 

the Board may impose such terms, conditions, or limitations in a 

certificate for supplemental air transportation when required by 

subsection (d)(3) of this section". 

(c) Subsection 40l(e) of such Act is amended by adding at 

the end thereof the following new paragraph: 

"(7) After the effective date of this paragraph, and 

prior to January 1, 1980, upon application of any air carrier seeking 

removal of any term, condition, or limitation attached to its 

certificates to engage in interstate or overseas air transportation 

or upon its own initiative, the Board within 90 davs of anv snch 

application or initiative shall eliminate any such term, condition, 

and limitation which is obsolete or inconsistent with the criteria set 

forth in subsection 102 of this Act • On flights operated in foreign 
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air transportation, an ~.ir carrier may engage in interstate trans-

portation between any United States co-terminal points named in its 

certificate for such foreign air transnortati.on. 

11 (8) After December 31, 1979, anv term, condition or 

limitation attached to a c:~rtificate to P.ngage in inter state or overseas 

air transportation shall bP. null ani! void. " 

Entry 

SEC. 7. (a) Section 40l(d) is amended as follows: 

"Issuance of Certificate" 

"Interstate and Overseas 

6 

"(d)(l) In the case of an application 

for a certificate to engage in scheduled or charter interstate or overseas 

air transportation the Board shall issue a certificate authorizing the 

whole or any part thereof (or, in the case of an application for a 

temporary certificate, for such period or periods as the Board may 

specify) if it finds that the applicant is fit, willing, and able prope.rly 

to perform such transportation, and to conform to the provisions of 

this Act and the rules, regulations, and requirements of the Board 

hereunder, unless a complainant establishes and the Board finds (1) 

that the complainant is providing air trans-

portation between point.s w'h;ch the applicant propoE~es 

to serve; (2) that performance of the ~roposP.d transportation 
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is not consistent with the public convenience and necessity as defined 

by section 102; and (3) that the performance of the proposed trans-

portation will cause substantial injury to the _co"mplainal!-t· 

"Dormant Authority" 

"(2)(A) Beginning on January 1, 1980, if an air carrier has held 

~~~stricted ~o~stop authority t~;n·g~ge-i~- scheduled_interstate or overseas 

air transportation between any two points listed on its certificate 

~~~rcis~d that authority by pr_aviding suchtransportation pur-suant to 

published flight schedules for a minimum of five round trips per week 

for at least 180 days during the immediately preceding 12-month period, 

upon application the Board shall issue a certificate without restrictions 

authorizing such transportation to any applicant, 

· ==--==-===- ---=---=-=~=-~~-4~-_that is fit, willing, and able properly to 

perform such transportation, and to conform to the provisions of this 

Act and the rules, regulations, and requirements of the Board hereunder. 

--- ~---,-----~-- ----------..------------- -- ---------- . ---------
Pursuant to thi~ _par~graph, for_.any pair_ Qj_pQ_ints_t_he Bo~;-d_:mCI.y_pQt .iJ>_~lle 

certificat'es-rii·excess~ of"'th~-~u.r;i;~;-~T~;rtiii~;;.-t~ th~~h:~~~ b;~~-~i;-~~~;cl. 
------------------ -~----- -- ------- --· -- - ----- - - ~ ---· - - - - - - ~ -

P~J."S-ua~tto-othe-~- pa_Fagraphs gf this s-ubsection aJ?-d~hich are n-ot being 

_u~~d as provided u;_ the first sentence of this paragraph. 
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"(B) Upon ~he filing of any such application, the Board shall 

promptly give notice thereof to the public by posting a notice of such 

application in the office of the Secretary of the Board and to such other 

persons as the Board may by regulation determine. Any person seeking 

the same authority pursuant to this paragraph shall file an application 

for such authority within 30 days of the date on which notice of the 

initial application was published. If an additional application is not 

received within the 30-day period, and if the initial applicant holds 

a certificate under this subsection, the Board shall is sue its final 

order granting the authority within 60 days of the date on which notice 

of the application is published. If more than one application has been 

filed for the same authority 6 or if any applicant does not hold a cer-

tificate under this subsection, the Board shall is sue its final order in 

accordance with the procedures and dealines set forth in section 40l(c). 

"Discretionary Authority" 

11{3) Beginning on January 1, 1982 6 any per-son-may apply in each 

~al~nd~r~-y~~a.~_ !ci_t_h_~~-~_()a:·_~d u_nde_r __ this paragraph. _ Upon. _the fiiiz{g Of any __ 
--·-- - . ·--- -------

such application
6 

the Board shall promptly give notice thereof to the 

public by posting a notice of such application in the office of the 
. } 

Secretary of the Board and to such other per sons as the Board may 

by regulation determine_ and unless the Board shall find the applicant 

is not fit
6 

willing 6 and able, the Board within sixty days of 
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such application shalt-is sue ~a. certi!i_cate ~0 _engage in nonstop sch~du_~_e~-

_air- fran~pot:t_at_~~n b~twe~n any four ----~--pairs- of points by t~e - ------- -

-applicant except as-follows:--
- ---------*~--··------ -----·-------·--

"(A) For any air carrier certificated by the Board under 

any section of this Act which has operated pursuant to that authority for 

at least one year and any intrastate air carrier engaging in intrastate 

air transportation which is certificated or licensed by a State regulatory 

authority which operated in excess of one hundred million available 

seat-miles in scheduled passenger air commerce in the previous calendar 

year, the cumulative air miles between all the points chosen by any 

-
applicant during any one calendar year may not exceed four thousand 

statute miles. 

"(B) For all others, the cumulative air miles between 

all the points chosen by any applicant during any one calendar year may 

not exceed 2, 500 statute miles. 

"(C) In the event that in any one calendar year, the Board 

receives within thirty days of an initial application for a pair of points 

other applications for that pair pursuant to this paragraph, the 

Board shall select only one applicant to serve such pair and it shall 

make its selection in conformity with section 102 within 120 days of 

the first such application received in that calendar year. 
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"(D) An applicant pursuant to this paragraph may not 

~:pply~for_ any ·p_air _of points for w?iC:h a certificate has b~e~ -~--~~~-~--=---~ 

granted within the preceding two calendar years; and 

"(E) An applicant under this paragraph may specify 

alternative choices which the Board must consider should the 

applicant's original choices not be granted." 

"Foreign Air Transportation'· 

11{4) In the case of an application for a certificate to engage 

in foreign air transportation the Board shall issue a certificate autho

rizing the whole or any part of the transportation covered by the 

application (or, in the case of an application for a temporary cer

tificate, for such periods as the Board may specify) if the applicant 

establishes and the Board finds that the applicant is fit, willing, and 

able properly to perform such transportation and to conform to the 

provisions of this Act and the rules, regulations, and requirements 

of the Board hereunder, and that such transportation is required by 

the public convenience and necessity. 

"Commuter Air Transportation' 

"(S)· Any air carrier that engages in interstate air trans

portation solely with aircraft having a capacity of less than fifty-six 

passengers or 18, 000 pounds of property shall not be required to 

obtain a certificate if that carrier conforms to such financial 

responsibility requirements as the Board may by regulation impose. 



The Board shall by regulation increase the passenger or property 

capacities specified in this paragraph when the public interest so 

requires. Air transportation pursuant to this paragraph is not 

i1)12 

subject to sections 403, 404, 405(b), (c), and (d), or 412, except 

for .the provisions regarding joint fares and through rates." 

(b) Section 40l(e)(l) is amended to add at the end: 

"The Board shall not, however, impose closed-door, 

single-plane service, mandatory stop, long-haul or 

similar restrictions on any new certificates or amendment to any 

existing certificate. 

Abandonments 

SEC. 8. Section 40l(j) is amended as follows: 

"Termination or Suspension of Service 

"(j)(l) An air carrier may not terminate any interstate or 

overseas air transportation service required by its certificate of 

public convenience and necessity except upon a minimum of 90 days 

notice filed with the Board and served upon each community directly 

affected by such termination. If the Board in accordance with its 

regulations after complaint or upon its own initiative determines that 

a termination will involve the loss of essential air service. the Board 

may suspend such termination for a period not to exceed 360 days 

'after notice is filed with the Board to allow arrangements to be made 
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for alternative service. The Board may, by regulation or otherwise, 

authorize such temporary suspension of service as may be in the 

public interest. Any air carrier that provides service pursuant to the 

Board's authority to suspend termination shall be reimh~:~rsed by -the 

Board for any lo-sses incurred by the carrier by reason of such sus-

pension. The loss shall be the fully allocated costs incurred by the 

carrier in providing the service (including a reasonable return on 

investment) less the revenues received by the carrier in providing 

the service. 

11 (2} An air carrier may not abandon any route, or part 

thereof, for which _a certificate to engage in foreign air transportation 

has been issued by the Board, unless, upon the application of such 

air carrier, after notice and hearing, the Board shall find such 

abandonment to be in the public interest. 

Federal Preemption 

SEC. 9. Title I of such Act is amended by adding at the end 
,. .#- "'~ ..... ~ 

thereof the following new section: 
/<,.fco· 

/

,.. \~ tT () 

~ ' 
; ~- ~~\ 

"Federal Preemption .· .. ) 
::> 

·~'' 

11 SEC. 105. No State or political subdivision thereof, including 

the Commonwealth of Puerto Rico, the Virgin Islands, Guam, the 

:~r; ' 

:"'j' ..;·/ 
,......__.., .. / 

District of Columbia, the territories or possessions of the United States 

or political agencies of two or more States, shall enact any law, 
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regulations, or standard relating to rates, routes, or services in 

interstate, overseas, or foreign air transportation or the transportation 

of mail by aircraft. " 

Transportation of Mail 

SEC. 10. Section 405(b) is amended to read as follows: 

"(b) Each air carrier shall, from time to time, file with 

the Board and the Postmaster General a statement showing the points 

between which such air carrier is authorized to engage in air 

transportation, and all suchedules, and all charges therein, of 

aircraft regularly operated by the carrier between such points, 

setting forth in respect of each such schedule the points served 

thereby and the time of arrival and departure at each such point. 

The Postmaster General may designate any such schedule for the 

transportation of mail between the points between which the air 

carrier is authorized by its certificate to transport mail. No change 

shall be made in any schedules designated except upon ten days' 

notice thereof as herein provided. No air carrier shall transport 

mail in accordance with any schedule other than a schedule designated 

under this subsection for the transportation of mail. " 



Consolidation, Merger and Acquisition of Control 

SEC. ll. Effective January 1, 1982, Section 408 is amended 

to read as follows: 
,, 

Filing Required 

'' (a) Every person desiring to engage in the following transactions 

shall file a notification of such transaction with the Attorney General, 

containing such information as the Attorney General by regulation may 

require, at least 30 days prior to the effective date of such transaction: 

(1) The consolidation or merger, of the properties, or 

any part thereof, of two or more air carriers, or of any air carrier 

and any other commo~ carrier or any other person engaged in any other 

phase of aeronautics, into one person for the ownership, management, 

or operation of the properties theretofore in separate ownerships; 

(2) The purchase, lease, or contracting to operate the 

properties, or any substantial part thereof, or any air carrier, by 

any other air carrier, any person controlling an air carrier, any other 

common carrier, or any person engaged in any phase of aeronautics; 

(3) The purchase, lease, or contracting to operate the 

properties, or any substantial part thereof, of any person engaged in 

any phase of aeronautics, by any air carrier or person controlling an 

air carrier; 

15 
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(4) the acquisition of control of any air carrier in any 

manner whatsoever, by any other air carrier or any person controlling 

an air carrier, any other common carrier, any person engaged in any 

phase of aeronautics, or any other persons; or 

(5) The acquisition of control of any person engaged in 

any phase of aeronautics otherwise than as an air carrier, by an air 

carrier or person controlling an air carrier. 

Power of the Attorney General 

(b) If the Attorney General reasonably believes that a trans

action which is the subject of a notification filed pursuant to subsection (a) 

may violate the antitrust laws, he shall notify the Board, the parties to 

the transaction, and other interested persons of this fact within 30 days. 

If such notice is given the transaction shall be stayed for 60 days or until 

. 
the disposition of any proceedings brought by the Attorney General. 

Within 60 days following notice bythe Attorney General he may institute 

a suit for relief under the antitrust laws in an appropriate district court. 

Procedure 

(c)(l) In a suit brought by the Attorney General pursuant to 

subsection (b), it shall be a defense that the anticompetitive effects of 

a transaction which would otherwise violate Section 1 of the Act of 

16 
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July 2, , 1890, as amended {Sherman Act), 15 tJ. S.C. § 1, or 

Section 7 of the Act of October 15, 1914, as amended {Clayton Act), 

15 U.S. C. II 18, are outweighed by the probable effect of the transaction 

in meeting the transportation convenience and needs of the communities 

or regions or areas to be served, considering all aspects of the trans-

action and related transactions, and that such transportation conveniences 

and needs probably would not be satisfied by any less anticompetitive 

alternative. _In determining the l~ne __ ()r_li~:s_()~ co~-~-~-~c~-~~!ec~-=-~~Y-

·the transaction, the anticompetitive effect of the transaction, and the 

·transportation convenience arid needs of the community or communities -
-~--~------- ---------------------- ----------- ---------

--to be served, substantially equivalent forms of existing or potential ---
·--- ------- ----- ~- -------------~------------~---------- --- ----- -------

--air or other transportation in the geographical market shall be 
- ---- -- --- - -----

--given' appropriate weight~ The Attorney General shall bear the burden· --
-- -- ... - - ------ --- ----------------- --------~---------------- --------- ------ ---- ·------------ --------

________________________ of proving the anticompetitive effects of the trans-

action, and the proponents of the transaction shall bear the .burden of 

proving that the transaction meets the transportation convenience and 

needs of the community or communities to be served and that such con-

venience and needs probably would not be satisfied by any less anti-

competitive alternatives. 

(2) In any action brought by the Attorney General pursuant to 

this subsection, the Board may appear as a party of its own motion and 
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as of right and be represented by its counsel and the Secretary of 

Transportation may file with the District Court a statement setting 

forth his views on the challenged transaction and the implications 

of the challenged transaction upon national transportation policy. 

(3) Upon the consummation of a transaction approved under 

this section and after the termination of any antitrust litigation com-

menced within the period prescribed in this section, or upon the 

termination of such period if no such litigation is commenced therein, 

the transaction may not thereafter be attacked in any judicial proceeding 

on the ground that it alone and of itself constitutes a violation of any 

antitrust laws other than section 2 of the Sherman Act (15 U.S. C. 2), 

but nothing in this chapter shall exempt any per son involved in or 

affected by such a transaction from complying with the antitrust laws 

after the consummation of such transaction. For the purposes of this 

section, the term 'antitrust laws' means the 'antitrust laws' as defined 

in section 1 of the Clayton Act as amended (15 U.S. C. 12). 

(4) All transactions approved by the Board pursuant to this 

section may be challenged by the Attorney General in an action brought 

to enforce section 2 of the Sherman Act (15 U.S. C. 2), notwithstanding 

any other provision of this section or section 414. 



Certificates 

(d) If any transaction specified in subsection (a) goes into 

effect, the Board shall issue as a matter of course any certificates 

required by section 401. Nothing in this section, however, shall be 

construed to limit the authority of the President granted by section 801 

with respect to certificates for foreign air transportation. 

Exemptions 

(e) The Attorney General may by regulation determine that 

a class of transactions specified in subsection (a) does not affect the 

control of an air carrier directly engaged in the operation of aircraft 

in air transportation, does not result in creating a monopoliy and does 

not tend to restrain competition. Such a class of transactions shall be 

exempt from the premerger notification provision of paragraph (a)o 

(f) The Attorney General may, in individual cases, terminate 

19 ·-

the waiting period specified in paragraph (b) and allow any person to 

proceed with any transaction subject to this section, and promptly shall 

cause to be published in the Federal Register a notice that he does not 

intend to take any action within such period with respect to such acquisition. 

SEC. 12. Effective January 1, 1982, the Act of October 15, 1914, 

as amended, commonly known as the Clayton Act, is amended by 

(a) Deleting the words "Civil Aeronautics Board where they 

appear in the sixth full paragraph of Section 27, 15 U.S. C. 11118; and 
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(b) By deleting the words "in the Civil Aeronautics Board 

where applicable to air carriers and foreign air carriers subject to 

the Civil Aeronautics Act of 1938"; where they appear in Section ll(a), 

15 U.S. C. § 22(a). 

Agreements 

SEC. 13. Section 412 is amended by striking the heading and 

inserting the following: 

"Pooling and Other Agreements in Foreign Air Transportation 

"Filing of Agreements in Foreign Air Transportation Required";_ 

(b) Section 412(a) is amended by inserting the term "foreign" 

between the terms "affecting" and "air transportation"; 

(c) Section 414 of such Act is amended by striking •iS~ct{~;;:-~--40-~~ 

=--~09 o-~-_41~~-an~ _in-~~~!"t~g ~·S_ection 4121•-in. lleu-th;~-~~~=-~=--==---=-=--~~~= 

Capacity Agreements in National Emergencies 

SEC. 14. The Act is_ a}l'lended to add the follo~j.ng ne_w section and 

to renumber the subsequent sections accordingly: 

"Capacity Agreements in National Emergencies" 

"SEC. 413. Air carriers may apply to the Board for the approval 

of capacity agreements. The Board may approve -such an agreeme-nt only _ 

_ _if n> it is needed to avert or ameliorate a majo_r nationwide disruption 

·ofLscheduled air carrier service; (2) such disruption is or will 

be produced by drastic, sudden and unforeseen changes affecting the 

i~dustry as a whole but not originating within the industry; ( 3) the 

I 
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capacity agreement is the least-anticompetitive way to achieve the 

desired object; and (4) the agreement is limited to a period of not 

more than one year and is not renewable. Any agreement approved 

by the Board pursuant to this section shall be exempt from the antitrust 

laws. 

Repeal of Section 409 

SEC. 15. Section 409 is stricken in its entirety. 

Rates 

SEC. 16. Section 1002 is amended by: 

(a) Amending paragraph (d) to add.the following new proviso: 

"Provided, That (i) except in monopoly markets the Board may not 

find any rate, fare, or charge to be unjust or unreasonable on the basis 

that it is too high unless the rate, fare, or charge is,~with.respecf-to~---
- - r---------- - ---·- - . -

•(fetE~rminaHo~~?e:~()re "January 1,- 1982~ n:1ore than te_np~l:"_ceii!~_igner or, after 

tha(_~at~.;~ more than twenty percent higher than the rate, fare, or charge 

in effect for the service at issue 1 year prior to the filing of the rate, fare, 

or charge; and (ii) the Board may not find any rate, fare, or charge to 

be unjust or unreasonable on the basis that it is too low unless, for 

the service at issue, the rate, fare, or charge is predatory. A rate 

above the direct costs of the service in is sue may not be found predatory. 

'Direct Costs 1 means the direct operating costs of providing service 
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to which a rate, fare, or charge applies, and shall not include such 

items as general and administrative expenses; depreciation; interest 

payments; amortization; capital expenses; costs associated with the 

development of a new route or service; and other fixed costs or costs 

which do not vary immediately and directly as a result of the service 

at issue." 

(b) Amending paragraph (e) so as to read: 

"(e) In exercising and performing its powers and duties 

with respect to the determination of maximum rates for the carriage 

of persons or property, the Board shall take into consideration, among 

other factors: 

"(1) the effect of such rates upon the movement of 

traffic; 

"(2) the need in the public interest of adequate and 

efficient transportation of persons and property by air carriers at 

the lowest cost consistent with the furnishing of such service; 

22 
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"(3) the quality and type of service required by the 

public in each market; 
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"(4) the need for price competition to promote a healthy 

air transportation industry which provides maximum benefits to consumers; 

"(5) the need of each carrier for revenue sufficient to 

enable such air carrier, under honest, economical and efficient management, 

to provide adequate and efficient air carrier service; and 

11 (6) the desirability of a variety of price and service 

options such as peak and off -peak pricing to improve economic efficiency." 

(d) Amending paragraph (g) by striking the last period and inserting 

the following provision: ••Provided further, That the Board may not suspend 

any proposed tariff because of the proposed rate, fare, or charge stated 

therein unless the Board is empowered to find such proposed rate, fare, 

or charge unlawful. 11 

(e) Amending paragraph (i) so as to read: 

"(i) Until January 1, 1985, the Board shall, whenever required 

by the public convenience and ne.cessity, after notice and hearing, upon 

complaint or upon its own initiative, establish thi:ol.:l~_h_ service and the 

maximum joint rates, or charges for interstate or overseas air transportation, 

or the classification, rules, regulations, or practices affecting such rates, 

fares or charges, and the terms and conditions under which such through 

service shall be operated. 11 
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Postal Service Contract Authority 

SEC. 17. Section 5402(a) of Title 39, United States Code, is amended 

to read as follows: 

"(a) If the Postal Service determines that service by certificated 

air carriers between any pair or pairs of points is not adequate for its 

purposes, it may contract for the transportation of mail by air in such 

manner and under such terms and conditions as it deems appropriate: 

"(1) with any certificated air carrier between any of the 

points between which the carrier is authorized by the Civil Aeronautics 

Board to engage in the transportation of mail; 

"(2) with any other certificated air carrier, if no certificated 

air carrier so authorized is willing so to contract between points between 

which no certificated air carrier is authorized by the Civil Aeronautics 

Board to engage in such transportati_on; or 

"(3) with any other air carrier, if no certificated air carrier 

is willing so to contract." 

Local Service Subsidy 

SEC. 18. (a) Section 406(c) is amended to add the following paragraph: 

(2) An air carrier is not eligible to receive payments pursuant 

to clause (3) of subsection (b) of this section unless that carrier was 

actually receiving payments pursuant to that clause on January 1, 1977. 
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(b) Amend section 40l(j) to insert the following as 40l(j)(3): 

"3(a) The Board shall ensure that each point receiving 

inter state scheduled air transportation on January 1, 197 7, by an air 

carrier holding a certificate of public convenience and necessity issued 

pursuant to section 40l(d)(l) of the Act and named in such certificate shall 

receive essential air transportation until January 1, 1987, in accordance 

with the following conditions: 

1. Within 280 days of the enactment of this paragraph, 

the Board shall determine by rulemaking general 

~. 

definitions of essential service, including levels of 

such service and procedures to be used with respect 

to this paragraph. 

2. Any community referred to in this paragraph may 

apply to the Board for assistance if that community 

believes it will not receive essential air transportation 

without assistance pursuant to this paragraph. Within 

a reasonable time of application the Board shall determine 

what is essential air transportation for the purpose of this 

paragraph for the applicant, after considering the general 

definition of essential air transportation, the needs of the 

community, the availability and practicality of alternative 

means of transportation to the community, the frequency 

of service and type of equipment economically appropriate 

.... -;-) ..• o'?o<'-;;, 

:1;1 
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to the routes, the cost of such service, and the integration 

of such service with air transportation system. In deter

mining essential air transportation the Board shall consult 

with the community, the Governor of the State and the 

Secretary of Transportation. 
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3. If the Board determines that an applicant will not receiv<:;> 

essential air transportation the Board shall enter into a service 

agreement for a period no longer than three years with an 

air carrier to provide essential service pursuant to this 

paragraph. In any negotiation pursuant to this section no 

preference shall be given to a carrier because of prior 

service under this paragraph. 

4. The service agreement shall specify the maximum rates, 

minimum service, frequency,. schedules and equipment to 

be used in providing the service. 

5. Agreements entered into pursuant to this paragraph shall 

be in accordance with the provisions of the Federal Property 

and Administrative Services Act of 1949, as amended, and 

the regulations thereunder except those provisions of such 

Act the Board determines are not consistent with the purposes 

of this paragraph. No increase in an agreement price may be 

made for the benefit of an air carrier, except for increases 

in costs attributable to Federal governmental action. The 
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Board shall require in each agreement reasonable 

assurance of reimbursement for the cost of obtaining 

another air carrier to provide the air servich which the 

defaulting carrier undertook to provide. 
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6. The Board shall pay the costs of the agreements entered 

into pursuant to this paragraph except as indicated in 

clause (7} below. 

7. No less than annually, the Board shall determine the 

average daily enplanements of points receiving assistance 

pursuant to this paragraph. If the Board determines that 

any point has not ~nplaned on average more than five 

passengers per day during any year while receiving 

assistance pursuant to this paragraph, the Board may not, 

after one year from the date of such determination, pay more 

than 50 percent of the agreement cost of providing service 

pursuant to this paragraph. If the Board does not receive 

sufficient assurance within 90 days of the notification to the 

affected parties that the remaining agreement costs will be 

supplied by any person (including State or local governments} 

other than the Board, the Board's obligation to provide 

service under this paragraph shall cease. 

8. Air transportation provided pursuant to this paragraph 

shall be subsidized only as provided in this paragraph, and 

/ 
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shall not be eligible for mail subsidy payments pursuant 

to section 406(b), clause {3). 

Z8 

"(b) The Board may provide air service required by this 

paragraph with any air carrier the Board finds to be fit, willing, and able 

to perform the service. The Board may not require such carrier to obtain 

a certificate of public convenience and necessity from the Board as a con

dition of providing such service. 

"(c) The Board shall not inhibit the provision of non-subsidized 

services nor shall the Board extend, negotiate or renew contracts for service 

to communities where essential air transportation will otherwise be available. 

"(d) Scheduled air service provided pursuant to this paragraph 

may be discontinued by the Board prior to 1987 only in exceptional circum-. 

stances if continued operation is not practical or the need for the service has 

declined to the point that continued operation is not in the public interest. 

"(e) It is the objective of this paragraph to phase out all 

payments pursuant to clause {3) of subsection (b) of section 406 by 

January 1, 1987. By December 31, 1981, the Board shall report to Congress 

on the progress in meeting this objective, with recommendations for 

appropriate legislative action if needed. 

"(f) The Board is empowered to promulgate regulations and 

orders necessary to carry out this paragraph." 



Off-Route Charters 

SEC. 19. Section 40l(e)(6) is amended to read as follows: 

11 (6) Any air carrier may perform charter trips without regard 

to the points named in its certificate, pursuant to regulations prescribed 
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by the Board except the Board may not in any way limit the number of miles 

operated under this paragraph. 11 

Exemption Authority 

SEC. 20. Paragraph 416(b)(l) of such Act is amended to read as 

follows: 

11 (b)(l) The Board, from time to time and to the extent necessary, 

may (except as provided in paragraph (2) of this subsection) exempt from 

the requirements of this title or any provision thereof, or any rule, 

regulation, term, condition, or limitation prescribed thereunder, any 

person or class of persons if it finds that the exemption is not inconsistent 

with the public interest. 11 



Additional Provision 

"On or after January 1, 1981, an air carrier engaged in interstate 

scheduled air transportation may engage in nonstop scheduled air 

transportation without regard to any certificate limitations or other 

restrictions or limitations between any points in the United States 

named in its certificate or certificates on January 1, 1977." 

[This provision would be inserted after Section 6.] 




