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I. Pro'.' ision:; '.·~~c:2rc1in~: l\l l of I:1:.1:_s)chin2 : Li:nit2t i on 
0!1 U~;c O~ _7\l~(~S to 1:i:~Ol1CC C~_- ·:)::;.:;-~)·Jl~Ctcr ' .. )?C~rcJ.t.ior1~; 

Sectio.Ll 31 of th.:; Foreign Assista.nce !\ct of 1973 
(?.ub. T_, . J2-:_~,J: pro»/i.J~s that no £ un6s authori.Z e(1. or. 
appropriated under any provision of law sha]l be 
available to finance mil i tary or parami l itary. combat 
operations by foreign forces in Laos , Cambodi . , North 
Vi c·l::nc!!\1 , South Victnar:t or 7hailand unless suci1 opera­
tions are conducted by the forc es of the recipient 
govern:-:lG:!.t. 'diti1i.:;:. its o~·.'rt borders. (S ee also f~cction 
III A of t.h:i.s surru;·,:..:..~.-y , belo'.-i, w.i ·U1 regard t.o fu1:·thcl:­
restrictions on V.iet.n:::'l:e~·c~ forc:.~s in Cainbodia .) 

II . Provi sions Regard i ng Canbodi~ 

A. Financial Ceiling for Cambodia 

Se c tion 655 of the Foreign Ass istanc e Act o f 
1961 , as amended (Added by § 301(b) of Foreign Assistance 
Act of 1971 , Pub . L . 92-226 , February 7 , 1972} . 

This section imposes a c e iling of $3 7 7 million 
for the fisca l year 1975 on the o~ligation of funds 
11 f o r the purpose of carryi:1g out directly or indirectly 
any eco~o~ic or milit~ry assj.stance, or any operation r 
~reject or program of any kind , or for providing any 
goods, supplies, materi.:ils , equipr:lent, services , 
personnel , or advisers in, to, fo r , or on b ehalf of 
Cumboc1i.:t c1 ur in<J the fiscal year ending June 3 0, 197 5 . 11 

In addition to this ceili:-ig, this section places a limit 
of $7 5 million on the u se during f isca l year 1975 of 
the President ' s a uthorit.y under Section SO G of the 
Foreign . ~s s istanc2 J\ct to provide defense articles 
from DOD stockG and def~nse servic e s to Cillnbodia . 

D. U.S. Citi zens and Third Cou n try National 
Personnel Ceili;1qs for C.'1::-:bcci.J.a 

Section GSG of ~he Por~ign l\ssistancc Act of 
1961, as amended (Added b~· Section 304(b) of the 
Forciun Assist2n cc Act of 1971) . 

Digitized from Box 65 of the Philip Buchen Files at the Gerald R. Ford Presidential Library
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,.,, ,• i 1t» t 1:0 ~ ; cp0ra tc personne l 

restrict.ions : 

I II. 

( l ) 
i·; i'!.tccd on the to"i:~:.l nu:-nbcr 

l . ·1:111 Lriy,;cs of the Executive 
1 J . ;;. ci Li zcns , including 

a l i1aj_i (,r· "f!tl 

o f off .i ,-1·:::; ,:i' 

Br a r~ ch ,.,- ll o , 1 1 , , 

rnernbc1-.; ()L t J, , 
States , "pn·:;c''' t. in C2.!1ill o::iii:l J t any o n e t. i mc . " 
Ex c lud·>i .in: Ht , ·,:wi::~ of t he Arrned Forc e s \·:hilc 
t"h.cv c:::::·~ , !C 1_•;,1 l I · cn'J<!gcd in a ir o perations 
in or (JV\; C (;d::t! ,od i .. l or i. c_:: :i.l!~~ ting OU ts ide 

i'. 1·1·1· ·d J:'o .:-:- cc:::> of the United 

Ca::-:boc1i.:.i ; 

( 2) t he Uni.. t:cd ~; t: ~1 l:c~ ; is precluded f ro1n paying 
a t anv l: .fri": " i 11 \·1hule or in part, directly 
o r i nd.iJ:cc t.l ·; " u.w ~;o~ipc'.nsat .~ .on o:c a llowa nces 
o f more: Lf\Jn ~l'..J 1 :1d .l. VJ.d u :i.ls J~ n Cwnb o d i a who 
u re ci :.:.i:-::c:ns '·' L r::uu n t ri es other than Cambodia 

1 ., l ('' ·' l' 1 ' " • 70 1 l"'J"
1
"

1" E'-' "" \O " l .. o :c tiY .. Un: .:.r;r , ,, '·'' · -~, • · .L " L.--: •• l. ·1 J_.-;:er ::: <~n ci. 
en1p10'Ff~~:; oL l:l r. i. v a Lu J.:"<--J..ief o:cganizations 
eng e .. c; c:d i n hrnnl.!.n i. ta rL:ir: ~ssistance are 
excepted f:rc;n1 LJw;;e ceil.1.ngs. 

Vietn am 

---------
Section 101(~ ) (l ) o f the Arm2d Forces Su ppl e me n ta l 

Ap p r o priation t,.1_ .:hcri7-;_i!: i 'Jn /\.ct of 19 66, as amended, place s 
a l imit of $ 1, 126 , 000 , GU', ur1 DOD funds which may be . 
expend2d fo r vie:::.n.:;.;n a ;1d l i.mi ts the purpose of such · 
expendi turc.;s to :_;u:ooo:-:t uf "'Vietnamese a nd other free 
world forces in :;u~_,:JO.'.: ' . r;f "/ictn.amese f orce.s . '' A. 
provi.so proh.ibj_-;:.::; t.l-10 u:; ':.: oL tLes8 funds (f.1i l i tary 
7\ • M-·r'1 ·'\ ·• -n tr ·) · h.SSl~.Jt CJ.DCC ~)2p,-::_cc: F 1;.:.c!J ;"A -- or '...:t~l' , tO SUpport. 
Vict.na:~:··.:: ;,.... t· 

0 
.::::::~ f ::·:·: ,·;C Ld fc; :r.c cs in actions designe d 

to g·i vc. ;:'i li;·L!:•': c.,-·r;0:r-t· ·; d a s sistance to the GOV"'rn,.... "" n+-s 
- •.. - ~ - .: .:J - : l . - - "- . "' "- • ' \.-

o f · L.::tos or C.:.lmb:::.:li.::;. . ('L.'; :cq i~ l<i tive. history of this · 
proviso r:-iakc :-:> c::. :;.:::.-:::- t~;:.t!.: c .::"'..'J::;s -border o p erations· in 
sanctncc. c f a.n~u :.; ·.;c;Y:<: r::.ot.. .i.nt.cncl c d to be preclude d by 

the sccl.:.-ion . ) 

.. --,.----·-····· --- --- ·----------·------· __ , ..... 
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Section 38 of the ¥orc i gn Assist~nce ~ct of 
1 97'1 J_mposcs the fol lrn-1ing l imitations : 

(1) Effective June 30, 1975, a limitation 
c-~ 11, OOC ~i..s J?l-=-~ceJ. 0:1 t.:!'2 "'col:al r1L1:--.\ber 
of civilian o ff ic2rs and employees r 
including contract employees , of executive 
agencies of the U.S. GO\'errnnent present 
i n South Vietnam at any one t ime, not more 
than 2,500 of which rnJy be m2mbers of the 
U.S. Armed Forces and DOD di:cect-hi:::-c and 
contract employees. Effective Decemb er 30, 
1 975 1 th2S(7. nu.d . .:;ers are reduced to 3,000 
and 1,50 0 rcspcctivsly. 

(2) Ef fec tive June 30 , 1975 , the total number 
o f third country nationals J.n Vietnam at 
any one time \·1hose " compensa tion or allowances" 
are pu.id " in whole or in part, dir0ctly or 
indirectly " by the U. S . Gcivernment shall not 
exceed 800. Effective Dccc~ber 30, 1 975 , 
this number is reduced to 500 . 

Volunteer workers or employees of private relie f 
o rgani zations engaged in humanitarian assistance are 
excepted from these ceilings . 

IV. Laos : Financing 

Section 10(a ) of the Foreign Assistance Act of 
1 974 places a ceiling of $70,000 , 0CO on f unds which 
may be obligu.tcd during FY 1075 fer a.ssistance-relotcd 
activities in Laos , $30 , 000,000 o f which may be utilized 
fo r provision of military assistance . 

,_/ 
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\\'1\R Po;·~r:~<.s, EXE CU r 1 v;~ i\C~:.r~::' :~::/J'S .I\.i.'l D 
EXECUTIVE PRIVILEGE 

I. ncs L·.r j ct ions ()~ the Pres idcn l:: I s \·lar Po-;,1crs .i\u i~hori ty 

Over the l~st five years m2ny statutes have been 
·~n :v:: tcd which :c:-estrict the President's ability to :::..ffect 
o\r(; 1_-:_; c ~-1::; 110 s ~-L: i -c ie s / pr ir1cip2.l l.~! in. Sou tl12 E~. st !\:; i z1 1 .ic~l rot1gl1 
rno.tc.r L1l and 2.dvisory assistance to f riendly governrnents. 
In0smuch ~s these restrictions do not dire ctly restrict the 
Pnc~ s:i.dcnt ' s aut'.1..-Jrity as Commander-in-Chief, they are not 
discussed in detail in this paper . A brief desc~iption of 
the most importa nt of them is attached . 

Only three legislativ e restrictions directly Di:f:ect. ·Lhe 
wnr powers of the President : The Cooper-Ch~rch Amendment ; 
the prc~\init:Lcn c_.;ainst "coJt~:.)dt D. ctivit.i.:::::s~ ' l>y Un:itcD f;U;.te~; 
military forces Hin or over or from off the shores of North 
Vietnam , South Vietnam , Laos , or Cc:i.mbodia a.ftei:- August 15, 
1973; and the War Powers Resolu tion. 

A. Cooper- Chur c h Amendment (Sec tion 7(a) of the 
Special Fore iq:1 l,s si ~;t.am.:e A_ct of :~-~ 71, as 
arnencleJ.) 

Descript ion. As originally enacted in 1971, 
SC!ction 7 (a ) pro:1i.Oited th2 use of any "funds authorized or 
appropriated pursuan t to this or any other act . . to 
finance the introduction of United States ground combat troops 
into Cambodia , or to provide United States advisers to or for 
Cambodian military forces in Can~bodia ." In 1972 this section 
was amended to prohibit the intro6uction into Cambodia of 
U. s. g ro~.:ind combat troops and " United Stu. tc:s u.dvisen; to or 
for nilitary, paramilitary, police, or other security or 
intelligence forces in Cu.r,1!::lodi.a ." 

Issues . Th e Cooper- Church Ai-nendmcnt was in response 
to th·2 introdi.:: c tion of l\.rncrican forces into Cambodia in the 
Spring of 1970. It nev2r became a subject o f conflict betwee n 
the executi ve ~nd legislative br a n ches beca use soon after 
the jntroductjon of these forces it became the stated policy 
o f tho l\C:min:i.stra tion ti1at, after July 1, 1970 1 " the; only 



• 

- 2 -

l_-(;i~~ ... ~-L r~ L 1 l; .-·.I~l ~~ 2· 5. (;;:in .J. c ti"' it y· in c u.:!1})0C1 iCl. . ',•;ill b2 
rni ~:.;.i_ol1s · to i!1C.c~rc.!.i_c~J.:. t.f: ~ n~J'?2r:~~~:1t of cr1:.'r.1'~' troops 

June 3 , 19.iO.) 'l'his in:~~:'.tior: 1 • .'c:~; 2lso c.::·:;·nc_,sed by 
Sc> en~ tu.ry !~o~;cTs in h c2 r.i.ns s be r ore th12 Scnu. te h"h8n he said "\·;'s 1ic:·.'e no intc:1 tion of get.ti:1g grcultd trOOJ-?S in­
volved i:-:. C21c1b..J~~i3., 2.nd \·:0 are no\.:. going to get involv12d 
".'~~!: Tltilit:.::i-~~ ~_ .. ._:\-2_:;2.::-.:l ir~ C::..:.~.~c~~1_:_~-1; r.:e 2.Le !'Ot: goj_l1g -:: 0.t> */ Indeed. , th£:: 2 1 '.:~:;;cl'.".".2!1 t i t.se L:: c lcc.r ly i.:-1dic ~t tes th.:::i. t. UY'.: congruence of execu~ivc intentions with congressional desires was 2n irnpo~tant consid2ration in its ennctnont. **/ Thus, , no c.rgurnent:J ::.:n~.2 been rais2d on b2h:tlf of th2 executive branch in op~osition to this restriction. 

D. by Un :i. ·\~e;c1 

Description. This restriction was originally enacted in the-: Second Sup;?lc:t1ent.a.l Approp.-cia t .ions 7~(: t: of 1973 and in the resolution continuing appropri.ation8 inLo fiscal year 1974. ***/ It has since been repeated in several other sta·tutes. )"***/ The effect of all of lhese :ce~d:.r.jct)ons is ·to prohibit the use o:E u.r:y appropriations for the direct . or indirect financing o.: "co:-:-:b2t acti1.rities by Uni·Lc!d Sta-t:.C-!~; 
mili~ary forcc3 in or over or from off the shores of North Vietnar.1, South Vietnarrr, Laos or Cambodia. 11 ·k**·>:*/ 

"!:._/ Senate Report 91-1 1137 , December 14, J.970, page 9. 

~/ 

~/ 

Section 7(a) begins : "In line with the . expressed 
intention of the President o f the United St~tcs . 

Pub . L. 93-50 §30 7 (Second 
Act, 1973) and 93-52 §108 
197 4 ). 

Supplemental Appropriations 
(Continuing Appropriations, 

II 

**?:i-:j See Pub. L . 93-126 §13 (Department of State Approprititions l\ct of 1973; Pub. L . 93-189 §31 (Foreign Assistance !let of 1973), Pub. L. 93-155 §80G (Depart.Tnent of Defense · 
lmthorization l\ct of 1 97 :~ ), Pub . L. 93-238 § 7~1 (DepC!rt-. ment of: Defense Appro~ria tion Act , 1970), and Pub. L. 93-437 §8~9 (Departne nt of Defense Approp=iation Act, 
197 5 ). 

** 1'**/ Pub . L. 93-238 §711 (Dcpurtn:ent of Defense Appropri~t.ions Act, 197'1 ). 
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]; ss_ues. This res t1· ic lion \·.'CJ.S orig in.:11 ly cnu.c t.cd 
ilS the rcsul t of a comprorni sc bct\:ccn the Prcsidcn t and 
the Cone; re;;;;_; in the su:i::mcr of 197 3 . It~~ cno.cb"1Cl1 t \-.'ZlS not' 
CT:> Cl forr~1·;:1l r:.~0t-tcr , 0l)~0S(~d lJ}' tl1t2 C?~-:\._~CLlli\.lC }Jr~111c:l: a rio·,,1-
cvcr, u.n ea.rlicr version which woulc..1 luvc cut off funds at 
the end of June rather than on August 15, 1973, was vetoed . 

The arguncnts raised in oppos ition to the earlier 
cut-off did not relate to broad questions of executive 
authority. Ra~~2= , ~~ey dcolt with s92cific issues s uch as 
the ef feel: of a::. A:n2rican bornbing hal t on the prospects for 
a negoti atcC:: settle_-nent , the likclih.aod thc.t such a halt: 
would l c~d to a CoJTI~nist mili tary victory and the . effect of 

, United Sta. te s c.cquiescence i n Cornmuni st violations · of the~ 
Pa.ris l\.greerr.ent on O'clr general creditability u.brou.u. . Thoug h 
one could argue that events have vindicate~ the positio11 of 
the executive branch on the~;e issues, v1e h .:=.:.v0 not done ~;o / 
at lea~. t not in reL:.tion to the "cornlJJi.:. acl~ivities" pro­
hibi t ions . 

C. War Powers Resolut i on (Pub . L . 93-1~8, November 7, 
1973 ) 

Descripti on. The Dar Powers Resolution requires that 
the President su:b:ni t a report to Concp~·-::ss whenever Un:d:cc1. 
States Armed Forces 2re introduced ''into hostiliLics or into 
situations where i~ninent involvement in hostilities is 
clearly indicated by the circwnstu.nces , " or into t h e territory 
of a f oreign state \ihi le equipped for co::-,ba l:. or in numbers 
which substantially enlarge our combat equipped forces already 
located in such territory . The Resolu ~:ion further requ:i.J: c~s 
that the President "terminate any us e " of U . S~ Armed Forces 
introduce d into hostilities or into situations when imminent 
involvement in hostili ties is indicated within GO days unless 
the Con0ress (1 ) h as declared war or e n acted a specific 
nuthorizo t:i o n for the activity in question, ( 2 ) has extended 
by l aw the 60 - day period or (3) is physicu.lly unable to meet 
as a result of an armed attack . The Resolution also provides 
th2t the Congress may require , by concurrent resolution, the 
earlier termina tion of the involvement of U. S . forces in 
hostilities. 

I ssucs . The long 0rgumc~nts over the \·Jar Powers 
Resolutionco:1ccrn cc1 essentially t 1 .. :o .issues : the consti­
tutiona l ity of ccrt2in parts of the Resolution and the 
Resolution's possible effect on our ability to u se our 
armed forces decisively and effective l y in a variety of 
situu.tions . 
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(1) Con ::;tit11lio;1.:U t·y . 'l'he prjncip.:tl co::-istitution:i.l 
objc'-:L:.i.0:1 r.:iiscd by the ~~:::(;c_.:·i:-~::--J.-\;C br.:rncll related to the rc ­
tltd1:c~1:·.~n"i.:. L:h;1t fo~: ces ;_12 1 .. 1ithJ.L"!\·:n \-1it:.hjn GO days unless 
Co!1,;:::-~:s:; . Lc;o : ~ no.-; j_ti,- -~ action to :E1i.·.lto:::-i;-'.c tl,0i r c ontirn.t'.2J. 
i1l\·c>.1-.'2r,;2 :1t in host:.il.it.ic:_; und to th-2 requirement t.h:1t such 
force's l.J2 \-.' ii-.hd:c,;,-:n C\'Cn curlier if :::; o directed by a concur­
rt:' nt: rc~.olution o:: the Co.:1qross . Hith rc::; p2c t to the first 
rcquirc1:.2nt, it 1·;.J.::> a ~gllcd t:hcit since t~c Clutbor ity of the 
President to intro2.c.ce f orces into ho s tilitie s is bl.lsed on his 
co;1 ~-:; l:. it.n tio:1<01 l 2. 1 t!c.o::::- i ty u. s CoDm:rndcr- in-Chief and Chie f 
J.:~-~~~c.:1.1':.i _.i:~ , tl:2 Co:-i.;:::-css r:1a.:-i no~ e£fe:'....:~:.vcly i~~J~minatG u gi~..ren 
exercise o f that a.uthority by u. mere failure to tal~e positiv8 
uction . Nor , it was argued, could such an exercis2 of con-

, stitutio"wl authority be terr.1inated by concur:r:c:!nt ··esolution 
"an a.ct \·.'hich C::.:Jes not r.orni.ally have the force of :i...a\·7, since 
it dcnic~; the_ .. ~resident hi s constitutional ro:1 e in approving 
legislation."~_! 

( 2) Po:!.ic ~-' IssDrs . The ;-~· sic poJ.:icy a)~ S!\H :·ic~nt. 
of the l~dministr2-t1o:i,--2:·;·- s0--~-forth in ths veto message f \\1 as 
that enactment of the War Powers Resolution would 11 serjously 
undermine this nation's ability to ac~ decisively and con­
vincingly in tim2s of intern:J.tional crises . 11 'l'his, it \·1as 
further argued , would undermine the confide nce of our allies 
in our a bility to assist then and inter j e,c t a " ~ubs'cant.ial 
element of unpredictability . . into the world's assess ­
ment of A:n2rican behavior: further increasing the l:i.kel:i.hoocl 
of miscalculation and war." 

Subsidiary, more specific argume nts were aJ.so 
ra i sed . It was pointed out that the 60-day termination 
rcquirchlent could serve to p rolong or int8nsi fy_a crisis 
situation in the hope th~t the United States would be forced 
to withdr2w at the end of 60 days. Certainly, it was argued, 
there would be little incentive for an adversary to enter 
into negoti~tions until such time as the Congress h a d au­
thor .i ze-C. continued militarv involve;ncnt . It was also claimed 
that the Resolution might fcrce the P:·:'2sid e nt t:o intcn~d. fy 
our military actions ~ore than otherwise wo uld have been 
necessary in order to achieve certain objectives within the 
60- day time linit . 

'!:.__/ President ' s Veto nessage regarding · the i·7u.r Powers 
Resolution, October 24, 1973, in the Dooart~ent of 
State Bulletin , ~ovcmber 26, 1 9 73, p age GG2 . 

. ~-··--__,..... .. _ .. ____ ~----------
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Prc~cn :-_ Po:;i tion . Though there h<ts been no 
compr<:'Lcn~; j_ vc st.:l tL.:: .1'-'i1to-£ L:hc at Li ll::lc o [ the e:-:ccuti-,: e 
branch CU:.-cu.:d th::; \··.«:>. r ;_iO,!"C~ I~C'~:;olul:ion sine::: its C::1:?.Ct ­

m2nt, \·:c l;.2.ve b1.>:~n follo'.-:ing .J. poli cy of co:1.-:;'--'icntious 
attcntiorl to tl-:c:= reCJ:uircrn~nts of the Rc::;oluLion . No sit­
uation has yet c:.:r-iscn which, in our vi2\-,r, has required t he 
subrnis~;ion of a report unllcr Sect ion 4 (i1) of: the Resolution . 
Procedures have b2en cst~Glishcd , lowcvcr, for prompt con-

movement of u~i~cd States for ces ~hich might require s~ch a 
report.:./ \·:e 2lso , of course, have not yet had ~-o :=ace a 
situa~ion which ~resented a real co11stitutional question . 

, Pe cannot no·.-1 dctc:::-i:':line hm·1 \·1e would deal \vi th Sl.... :h 
tion should one ever arise. Hypothetical qtlestions 
sort might be ans\·1ered along the f0Jlm·1ing lines: 

a si·tua­
of this 

11 i-:e do not anticipate a.ny const:i.t.uL:i.onal 
cri sis in the 0pe:::-a t.ion C'f 1:hi~ n ew lc:.n·.r 
beca1..1se it is uur ho;~x~ tL ·_c coopc:ui·U.m·1 
between the two branches will be such that 
the Congress will support the President if 
and when military action becoDcs necessary 
to protect thG intGrests of this nation ." 

-::_; The Chcii rrncn of thG House Forci~rn l\ff:ciirs Com.uittce 
and the Senate Foreign Rcl~tion~ Con8ittcc were acvised 
of lhcse procedures on Octob~r 7 , 197 :1 . 

• 
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STATEMENT OF BENJAMIN FORMAN 
ASSISTANT GENERAL COUNS EL , DEPARTMENT OF DEFENSE 

BEFORE THE SENATE JUDICIARY 
SUBCOMMITTEE-ON SEPARATION OF POWERS 

SEPTEMBER 9, 1975 

Mr .. Chairman and Members of the Committee: 

I am appearing here today, together with Mr. Morton I. 

Abramowitz, Deputy Assistant Secretary of Defense (International 

Security Affairs) for East Asia and Pacific Affairs, in response 

to the invitation of the Subcommittee to the Secretary of 

De.fense to testify "regarding the ,extent of the President's 

Commander-in-Chief power unilaterally to introduce U.S. armed 

forces inio hostilities and regar&ing certain instances of the 

President's exercise of such power or of the possible futur e 

exercise of such power." 

As our nation enters its bicentennial year, it would 

appear eminently fitting that attention be focused on our 

Constitution, and since we have but recently terminated an 

ext~nded period of unpopular hostilities, that the respective 

war power of the President and the Congress be particularly 

examined. It should be noted, however, that after 200 years 
. -

of extended and often intensive debate about the war power 

no fresh insights may reasonably be expected to come from 

these hearings. 

The records of the Constitutional Convention and the 

contemporaneous writjO!fS of the Founding Fathers are familiar 

.• 
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gtound to historians and !tudents of Constitutional law. Like 

biblical texts, they have been subjected to exacting exegesis 
' 

in an effort to extract detailed commandments for our guidance 
• from the very general and broad wording of Article II of the 

Constitution. To quote Mr. Justice Jackson in the Steel __ _ 

Seizure case about the vagueness of the language of Article II 

(72 S. Ct. 863, 869-870): 

"Just what our forefathers did envision, or 
would have envisioned had they foreseen modern 
conditions, must be divined from materials 
almost as enigmatic as the dreams Joseph 
was called upon to interpret .for Pharaoh. A 
century and a half of partisan debate and 
scholarly speculation yields no net result 
but only supplies more or less apt quotations 
from respected sources on each side of any 
question. They largely cancel each other." 

Mr. Justice Jackson further observed with respect to the Commander-

in-Chief clause that Cg.at 873): 

"These cryptic words h"!ve given rise to some 
of the most persistent.controversies in our 
constitutional history.· Of course, they imply 
something more than an empty title. But just 
what authority goes with the name has plagued 
Presidential advis~rs who would not waive or 
narrow it by nonassertion yet cannot say where 

··it beg ins or ends." 

Similarly, the governing court decisions--which are 

relatively few in number--have not definitively resolved the 

full scope of Presidential Commander-in-Chief pow~r. In part, 

these decision-s are inconclusive bec1:1.use of the tradition that 



3 

Constitutional issues are dealt with on the narrowest grounds 

possible. In part, they refl~ct the fact that challehged 

actions of the President in th~ war power context do not 

normally rely solely on the Commander-in-Chief power. The 

President's Executive Power, his Foreign Relations Power,-his 

duty to take care that the laws--including the Constitution a~d 

treaties made under the authority of the United States--be 

fa.i thfully executed, the responsibility to protect the Sta t~s 
I 

of the Union against invasion, his Constitutionally-prescribed 

oath of office~ and his statutory ~owers exercisable during 

national emergency have all been cit~d, sometimes conjunctively, 

as the basis for various exercises of the war power by the 

President. 

Because these judicial ~recedents and the debates of the 

Founding Fathers do not provide ready answers to war power 

issues which recur periodica'11y, Presidents, legislators, litigants 

and scholars have also relied on the precedents established by 

prior Presidential or Congressional actions. While opposing 

parti~s have been known to claim the same incident as a precedent 

for their side because of varying emphasis placed on the facts 

of the incident or because of disputed facts, it is generally 

accepted that such precedents are a valid tool in Constitutional 

interpretation. As Mr. Justice FranKfurter declared in the Steel 

Seizure case (op. cit. supra at 897): 
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"The Cons ti tut ion is a framework for .government. 
Therefore the way the framework has consistenly 
operated fairly establishes that it has operated 
accordingly to its tiue nature. Deeply embedded 
traditional ways of conducting government cannot 
supplant the Constitution or legislation, but 
they give meaning to the words of a text or supply 
them. It is an inadmissibly narrow conception of 
American constitutional law to confine it to the 
words of the Constitution and to disregard the 
gloss which life has written upon them. In short, 
a systematic,- unbroken, executive practice, long 
pursued to the knowledge of the Congress and 
never before questioned, engaged in by Presidents 
who have also sworn to uphold the Constitution, 
making as it were such exercise of power part of 
the structure of our government, may be treated 
as a gloss on 'executive Power' vested in the · 
President by§ 1 of Art. II." 

4 

Inasmuch as war power issues~ave far from been ignored by 

the Congress during the past 200 years, it is not sur·prising that· 

all the relevant materials.have previously been collected and 

published.by the Congress. Within the past three decades-­

spurred by the so-called Gr6at Debate of 1951 on the issue of 

stationing U.S. forces in Europe and the subsequent debates 

about the Korean War, the Vietnam War, the National Commitment 

Resolution, and the War Powers Resolution--there have been 

repeated hearings before various committees and extensi~e floor 

debate on a number of bills and resolutions. Compilations of back-

ground materials were assembled. Testimony was heard from 

Executive Branch witnesses, from Members of Congress, from 

practicing lawyers, and from other scholars. Learned articles 
' 

from law reviews and other journals were incorporated into the 
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hearing records or separately published in the Congressional 

Record. 

Rather than plagiarize these materials and pretend to a 

degree of erudition that I do not claim, and because I do 

not believe that I can up with definitive answers where 

others have failed·, I will not attempt to duplicate or 

synthesize what has already been written on the subject. I ,.. 

am also guided in this respect by th~ oft-quoted observation 

of Mr. Justice Holmes that ''General propositions do not decide 

concrete cases. The decision will depend on a judgm~nt or 

intuition more subtle than any articulate major premise." 

The Committee and those who may read these hearings may 

draw their own conclusions from the existing materials, the 

most significant of which I shall now list for the record: 

The Constitution of the United States cif America--Analysis_ 

and Interpretation, (Sen. Doc~ No. 92-82, pp. 448-473; prepared 

by the Congressional Research Service, Library of Congress); 

Background Information on the Use of United States Armed Forces 

in Foreign Countries (H. Rept. No. 127, 82d Cong., 1st 

of the House Foreign Affairs Committee, Feb. 20, 1951, and 

1970 revision by the Foreign Affairs Division, Legislative 

Reference· Service, Library of Congress); P6wers of the President 

to Send the Armed Forces Outside th~ United States (prepared by 

the Executive Branch for the use of the Joint Committee of the 

Senate Foreign Relations and Armed Services Committees, Feb. 28, 

1951, Committee Print, S2d Cong., 1st sess.); The Powers of the 



•, 

6 

President as Commander-in-Chief of the Army and.Navy of the 
.. 

United States (H. Doc. No. 443, 84th Cong., 2d sess., June.14, 

19 56); U.S. Commitments To Foreign Powers, Hearings ·Before. the · 

Senate Foreign Relations Committee on S. Res. 151 {90th Cong., 

1st s~ss., Aug. 16, 17, 21, 23, and Sept. 19, 1967); National 

Commitments (S. Rept. No. 91-129, April 16, 1969, of the Senate 

Foreign Relations Committee on S. Res. 85, 91st Cong., 1st 

sess.); Documents Relating to the War Power of Congress, The 

President's Authority as Commander~in~Chief and the War in 

Indochina (Committee Print, 91st Cong., 2d sess., of the. 

Senate Foreign Relations Committee, Juiy 1970); War Powers 

(S. Rept, No, 220, June 14, 1973, of the Senate Foreign Re-

lations Committee on s. 440, 93d Cong., 1st sess.); War Powers 

Resolution of 1973 (H .. R~pt. No, 93~287, June 15, 1~73, of 

the House Foreign Affairs Committee on H, J. Res, 542, 93d 

Cong., 1st sess.); War Pow~Ps .(H. Rept. No. 93-547, Oct. 4, 

1973, Conference Report on H~J. Res, 542, 93d Cong., 1st sess.); 

and Vetoing House Joint Resolution 542, a Joint Resolution 

Concerning the War Powers of Congress and the President, Message 

from the President of the United States, October 24, 1973 (H. 

Doc. No. 93-171, October 25, 1973, 93d Cong., 1st sess.). 

See also the following hearings 'held by the House International 

Relations Committee and the Senate Roreign Relations Committee 
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on War Powers: House--19]0, 1971 and 1973; Senate--1971 

and 1973. 
\...~we. "~r..J 

The Committee may find it helpfu~jif I were to present 

an overview of the attempts made by the Congress over the past 

thirty years to deal with the war power issue. This period 

has been characterized by some as one in which the Congress 

initially surrendered its power to the President and sub-

sequently redressed the balance and regained its authority. 

I for one, however, view .the period as exemplifying a continuing 

effoit at·compromise solutions which failed to reach any con­

clusive results. The outer limits of Presidential versus 

Congressional authority are still, in my opinion, unresolved. 

They are necessarily unresolved because these authorities 

overlap and conflict, and were deliberately designed to do so 

in accordance with the fundamental concept of separation of 

powers. The President's power as Commander-in-Chief is no 

less subject to checks and balances than his other Constitutional 

powers. It is subject in appropriate cases to judicial review, 

and;-as I shall later indicate, is also subject in certain areas 

to legislative restraints. 

Thirty years ago thi~ summer, the Congress engaged in a 

preliminary round of the so-called Great \)ebate. The issue' was 
' 

whether the Armed Forces of this country could become involved, 

"<'..·; 

j 
f _,, 

... _. ___ ;.~~,J;· 
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without a declaration of war, in a war pursuant to a Resolution 

of the United Nations Security Council under Article 42 of the 

Charter, which was then pending United States ratification. The 

forces at the disposal of the Security Council were those to be 

made available by the Members of the United Nations in accordance 

with special agreements negotiated between the Members and 

the Security Council under Article 43 of the Charter, which 

expressly provided that the agreements t•shall be subject to 

ratification by the signatory stales in ac~ordance with their 

respective constitutional processes.'' The result of the de­

baie was the enactment by the Congress ~f section 6 of the 

United Nations Participation Act of 1945 (Public Law 79-264): 

"The President is authorized to negotiate a special 
agreement or agreements with the Security Council 
which shall be subject to the approval of the 
Congress by appropriate Act or joint resolution, 
providing for the numbers and types of armed forces, 
their degree of readiness and general location, and 
the nature of faciliti~s .and assistance, including 
rights of passage, to be made available to the 

·Security Council on its· call for the purpose of 
maintaining international peace and security in 
accordance with article 43 of said Charter. The 
President shall not be deemed to require the 
authorization of the Congress to make available 

--to the Security Council on its call in order to 
take action under article 42 of said Charter and. 
pursuant to such special agreement or agreements\ 
the armed forces, facilities, or assistance ' 
provided for therein: Provided, That nothing 
herein contained shall oe:-Consrrued as an au­
thorization to the President by the Congress to 
make available to the Security Council for such 

~-



purpose armed forces, facilities, or assistance in 
addition to the forces, facilities, and assistance , 
provided for in such special agreement or agree-
ments." (Emphasis supplied.) 

The compromise embodied in section 6 of the United Nations 

Participation Act of 1945 resolved undoubtedly the most ser­

ious challenge during the summer of 1945 to the Senate's advice 

aJ'\d consent to the· ratification· of the U .N. Charter. 

In 1949, the President submitted the North Atlantic Treaty 

to the Senate for advice and ·consent to ratification. Two of the 

principal issues raised by the Treaty language were the extent 
\k, . 

of Anation's commitment and the respective roles of the President 

and the Congress in meeting that commitment. 

With respect to the commitment in Article 5 of the Treaty 

that, in the event of an armed attack against one or more of the 

Parties, each Party wi11·assist the Party or Parties so attacked 

by taking such action as it deems necessary "to restore and 

maintain the security of the North Atlantic Area", the Committee 

on Foreign Relations emphasized in its report that (Sen. Exec. 

~ept. No. 8, 8lst Cong., 1st sess., pp. 13-14): 
. . 

''this clearly does not commit any of the parties to 
··declare war. Depending upon the gravity of the 

attack, there are numerous measures short of the use 
of armed force which might be sufficient to deal with 
the situation. Such measures could involve anything 
fro~ a diplomatic protest to the most severe forms 
of pressure. 

"In ·this.connection, the commit..tee calls particular 
attention to the phrase 'such action as it deems necessary.' 
These words were included in article 5 to make absolutely 
clear that each party remains free to exercise its 
honest judgment in deciding upon th~ measures it 
will take to help restore and maintain the security 
of the North Atlantic area. The freedom of decision 
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as to what action each party shall take in no way 
reduces the importan~e of the commitment under~ 
taken. Action short of the us~ of armed force 
might suffice, or total war with all our 
resources might be necessary. Obviously article 
5 carries with it an important and far-reaching 
commitment for the United States; what we may do 

10 

to carry out that commitment, however, will depend 
upon our own independent decision in each particular 
instance reached in accordance with our own consti--­
tutional processes." 

As for the second issue, the Committee Report recalled 

that (ld. at p. 14): 

"During the hearings substantially the following 
questions were repeatedly asked: In view of the 
provision in article 5 that an attack against one 
shall be considered an attack against all, would the 
United States be obligated to rea~t to an attack on 
Paris.or Copenhagen in the same way it would react 
to an attack on New York City? In such an event 
does the treaty give the President the .power to take 
any action, without specific congressional au-· 
thorization, which he could not take in the absence 
of the treaty?" 

Continuing, the Committee declared that {Ibid.): 

"The answer to both these questions is 'No.' 

"In the event any party" to the treaty were attacked 
the obligation of the United States Government would 
be to decide upon and take forthwith the measures 
it deemed necessary to restore and maintain the 
security of the North Atlantic area. ·The measures 

--~hich would be necessary to accomplish that end 
.would depend upon a number of factors, including the 
location, nature, scale, and significance of the 
attack. The decision as to what action was necessary, 
and the action itself, would of course have to be 
takeh in accordance with established constitutional 
procedures as the treaty in article 11 expressly 
requires. 

"Article 5 .records what is a fact, namely, that an · 
armed attack within the meaning of the treaty would 

-~~~ 
,..i:;. 

... ~.~· 
' ~,/ 
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in the present-day world constitute an attack upon 
the entire community compri$ing the parties to the 
treaty, including the United States. Accordingly, 
the President and the Congress, within their 
sphere of assigned constitutional responsibilities, 
~ould be expected to take a)l action necessary ·and 
appropriate to protect the United States against the 
consequences and dangers of an armed attack ~ommitted 
again?t any party to the Treaty. The committee 
does not believe.it_ ~ppropr!ate_!.rr.-1.b.5.~.J.~p_<;>_!:_t___!_o 

. undertake to define the authority_of the President 
·.to ·use the armed forces. Nothing :Ln-thetreafjl·-, 
h._owever, includj._n_g the prov_!_~ion_ th~n a t_t~ck 
against one shalI-oe constde.r..~~L.an-1!.ttack against 
'aI 1, Increases or deCreas es the constitution al 
·powers oreITner th~ PresI4.~.ii}:_o_r_!llL.c.ongr_~.5-.~L..9.I 
£,hang es the re1ationillp between them." · (Emphasis 
supplied.) 1 

In June 1950, in response to the attack by the North 

Koreans upon the forces of the Republic of Korea, the U.N. 

Security Council acted under Article 39 of the Charter to call 

upon "all Members to render every assistance to the United 

Nations in the execution of this resolution and to refrain 

from giving assistance to the North Korean authorities" and 

to recommend that "the Memb·ers of the United Nations· furnish 

such assistance to the Republic of Korea as may be necessary 

to repel the. armed attack and to restore international peace 

and.?.ecurity in the area." The political and Constitutional 

concerns expressed in the Congress during 1945 which resulted 

in the compromise of section 6 of the United Nations Participation 

. Act of 1945 were apparently disregarded by the President when 

he ordered U.S. forces into combat action in Korea in re~ponse 

to the Security Council's request, since the section was 

~ 
~ ~ 
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technically not applicable to the June 1950 Security Council's 

Resolution. The President's ''failure· to respect the spirit 

of the 1945 compromise" was subsequently objected to by Senator 

Taft at the commencement of the "Great Debate" on January 5, 

1951 (Congressional Record, vol. 97, p. 54 at pp. 57, 65), 

although the well-known State Department legal memorandum of 

July 3, 1950, had quoted speeches by Senators Wiley and 

Austin on July l6 and 27, 1945 (i.e., preceding the enactment 

of sec. 6) declaring that the President's obligation to.faithfully 

execute the laws included the U.N. Charter as a whole and that 

his constitutional power is in no manner "impaired" by article 43 

of the Charter (American Foreign Policy 1950-1955, Basic Documents, 

Dept. of State pub. 644J),·Dec. 1957, Vol. II, p. 2542 at pp. 

2547-2548). 

On September 9, 1950, tbe~President announced to the press 

that he had that day ''approv~d substarttial increases in the 

strength of United States forces· to be 'stationed in Western 

Europe in the interest o.f the defense of that area" and that 

the "extent of these increases and the timing thereof will 

be worked out in close coordination with. our North Atlantic 

Treaty partners. II (Ibid.' Vol. r, p. 1504). On January 8' 

1951, at the conclusion of the "Stat~ of the Union" address, 

Senator Wherry introduced S. Res. 8, 82d Congress: "Resolved, 

,, 1" 

" 
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That it is the sense of the Senate, that no Ground Forces 
.. 

of the United States should be assigned to duty in the 

European area for the purposes of the North Atlantic· Treaty 

pending the formulation of a policy with respect thereto 

by the Congress.'' (Congressional Record, Vol. 97, p. 94). 

The Wherry· Resolution was referred to a joint committee 

of the Foreign Relations and Armed Services Committees 

for hearings which became the focal point of the "Great 

Debate". (Assignment of Ground 'Fdrces of the United States 

to Duty in the European Area, Hearings Before the Senate 

Foreign Relations and Armed Services .Committees, Feb; 1, 15, 

16, 19, 20, 21, 22, 23, 24, 26, 27, and 28, 1951). During 

his testimony on the Resolution, Secretary of State Acheson 

was asked to "comment as to.the-power of the Executive to send 

troops to Europe". In response, Secretary Acheson filed for 

the record what he termed "a very substantial brief in·that 

regard," which discussed the matter under the following 

. headings: 

"A. That the President's power to send the 
Armed Forces outside the country is not 
dependent on congressional authority 
has been repeatedly emphasized by numerous 
publicists and constitutional authorities. 

"B. It is important to examine some of the 
purposes for which the President as 



Commander-in-Chief has dispatched American 
troops abroad. In many instances, of 
course. the Armed Forces have been used 
to protect specific American lives and 
property. - In other cases, however, United 
States forces have been used in the broad 
interests of American foreign policy. 

14 

"C. -In other cases United States forces have 
been used to implement pro~is~ons of 
treaties to which the United States was 
a party.· It is the President 1 s duty under 
the Constitution to take care that the laws 
are faithfully executed. That thi~ applies 
to treaties (which are a part of the supreme 
law of the land) as well as to statutes is 
unquestioned. As stated by ex-President 
Wi 11 iam H. Taft: 'The duty that the 
President has to take care that the laws be 
faithfully executed applies not only to the 
statutory enactments of ~ong~ess but also 
to treaties***' (The Boundaries Between 
the Executive, the Legislative, and the 
Judicial Branches of the Government, 25 Yale 
Law Journal 613). 

"D. Not only has the President the authority 
to use the Ar.med Forces in carrying out 
the broad foreign 'policy of the United 
States and implementing treaties, but it 
is equally clear that this authority may 
not be interfered~ith by the Congress in 
the exercise of powers which it has under 
the Constitution."- (Ibid., p. 77 at pp. 
88-93). --

_., · The "Great Debate" concluded on Apri 1 4, 1951, with the 

adoption by the Senate of S. Res. 99 by a vote of 69-21 

(and, by a vote of 45-41, of a slightly different resolution 

which sought the concurrence of the House of Reprentatives, 

S. Con. Res. 18; Congressional Record, Vol. 97, pp. 3282-

83, 3293-94). S. Res. 99,· 82d Congress, approved the 

- ·ct.'•. -
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President's designation of General Eisenhower as SACEUR and . 
his action ''in placing Armed Forces of the United States in .. 
Europe under his command" and, inter alia, resolved that: 

"6. it is the sense of the Senate that, in 
the interests of Sound constitutional processes, 
and of national unity and understanding, con­
gressional approval should be obtained df any 
policy requiring the assignment of American 
troops abroad when such assi~nment is in imple­
mentation of article 3 of th'e North Atlantic 
Treaty; and the Senate hereby approves the pre­
sent plans of the President and the Joint Chiefs 
of Staff to send four additional divisions of 
ground forces to Western Europe, but it is the 
sense of the Senate that no ground troops i..n_ 
addition to such four divisions should be sent 
to Western Europe in implementation of article 
3 of .the North Atlantic Treaty without further 
congressional approval;" (Emphasis supplied). 

The kindred formulation of paragraph 6 of S. Res. 99 with 

the compromise contained 6"years earlier in section 6 of the 

United Nations Participation Act of 1945 is striking. The joint· 
Ci""; 

committee had recommended on March 14, 19 51,. the text of S, Res:'·· 

99 which did not contain in.•paragraph 6 the final sense of the 

Senate clause commencing with the word "but" (S. Rept. No. 175, 

March 14, 1951, 82d Cong., 1st sess., p. 3). The joint committee 

report commented: 

"Paragraph 6 is 1 imi ted in scope. It refers 
only to ground troops sent abroad for the 
purpose of implementing article 3 of the 
North Atlantic Treaty. It does not c.all for 
congr.essional ·approval to send naval or air 
forces abroad. It does not apply to American 
troops in occupied areas or to prmed forces 
sent to Europe under article 5 of the North 
Atlantic Treaty. Nor is it concerned with 
armed forces which the President might send 
abroad under his constitutional powers as 
Commander-in-Chief of the Army and Navy. 
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"The term 'congressional approval' as used in para• 
graph 6 is subject to different interpretations. 
'on the one, hand' some members of the j oin't 
committee expressed the view that congressional 
approval could only be given by formal legislation. 
Others believed that both the letter and the 
spirit of paragraph 6 might be met, in certain cir­
cumstances, as a result of consultation by the 
administration with, and the approval of, the 
appropriate committees of the Congress. In any 
event, it should be noted that the resolution 
expresses the sense of the Senate that con­
gressional approval should be given; it is not 
a legislative mandate. · 

* * I * 
"One of the most perplexing problems that the 
joint committee faced related to the con­
stitutional authority of the President to send 
American ground forces abroad in time of peace 
to serve as part of an integrated defense 
force 

"With the exact line of authority between the 
Presidenr-IDin-ttre.Congress·in ·doubt !or nm-­
past 160 years, the committee did not endeavor· 
to resolve this issue definitively at this 
time . . . . 

,• 
"In considering the power of the President 
to send American armed forces abroad, the 
committee was aware that his constitut10Ilal 
authority to use our armed forces abroad 

, would be the same whether applied to groundd 
air, or naval forces. It is also understoo 

--that General Eisenhower will command all units 
~-land, air, or sea--within his jurisdiction. 
The committee was primarily concerne~ however, 
with the policy with respect to the assignment 
of American ground forces to Europe because of 
the numbers of men involved and the concern on 
the part of some individuals that sending 
additional ground troops now might be but a first 
step in sending larger contingents to Europe." 
(Emphasis supplied; ibid., pp. 8, 18-19). 

, 16 

""'"·. 
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What was the net result of the "Great Debate" of 1951? 

According to the Foreign ~ffairs Division, Legislative Refer­

ence Service of the Library of Congress (1970 ReVision of 

Background Information on the Use of United States Armed 

Forces in Foreign Countries, P.· 22), it was "something of a 

draw": 

"Since the Troops-to-Europe resolution was 
adopted, the President has not raised the issue: 
of further ground troops for Europe beyond the 
additional four divisions specified. There has 
thus been no direct test of whether the 'further 
congressional approval' specified in the resolu­
tion would in fact have been sought. The 'Great 
Debate' seems to have resulted in something of 
a draw between the President.and the Congress 
--an occurrence itself which was unusual in a 
long period of generally declining congressional 
power on the issue vis-a-vis the President." 

I should also add my personal observation that in retrospect the 

"Great Debate" appears.to have been an academic exercise. 

Regardless of whether the President had the power, without 

Congressional assent, to deploy the armed forces to Europe, 

-w:-, 

it is apparent that they could not have been effectively deployed 

fo! any substantial length of time without Congressional enact­

ment of specific construction authorizations and appropriations 

for the facilities required by them in Europe. 

The next major occasions for Congressional consideration 

of the war power issue were the enactments of the Formosa, 

Middle East, Cuban, and Gulf of. Ton~in Resolutions. An apt 

summary of the position taken by the Congress as to the language 
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of these Resolutions may be found in the Report of the Inter­

national Relations Commit.!ee on the Middle East Resolution 

(H. Rept. No. 2, 85th Cong., 1st sess., p. 7): 

"The division of that power as between the 
executive branch and the legislative branch 
is not pertinent here. As was stated in the 
committee report on the Fojmosa resolution: 

"The committee considered the relation of 
the authority granted by the resolution 
and the powers assigned to the President 
by the Constitution. Its conclusion was 
that the resolution in this form, while 
making it clear that the people of the 
United States stand b~hfnd the President, 
does not enter the field of controversy as 
to the respective limitations of power in 
the executive and legislative branches. 
Acting together, there can b~ no doubt 
that all the constitutional powers necessary 
to meet the situation are pr~sent (H. Rept. 
No. 4, 84th Cring., 1st sess., p. 4). 

"This resolution does not detract from or enlarge 
the constitutional power and authority of the President 
of the United States as Commander in Chief, and the 
language used in the resolution does not do so. 

"Likewise, the resoluti'on does not delegate or diminish 
in any way the power and authority of the Congress of 
the United States to declare war, and the language 
used in the resolution does not do so." 

_;;• The "Great Debate" was then renewed. this past decade as the 

scal~·of United States involvement in Indochina intensified. 

While much of the debate--both in the Congress and in other 

forums--focused on questions of policy, the Constitutional 

issues were also prominent. An extensive collection of articles 

~ -· and addre~ses on the subject is contained in the three ~olume 

series sponsored by the American Society of International Law, 
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entitled "The Vietnam War .• and International Law." Among 

those included are the Department of State's Memorandum 

of March 4, 1966 on the Legality of United States 

Participation in the Defense of Viet-Nam (Vol. I, pp. 583-603) 

and the May 1970 address by Mr. Justice Rehnquist-then Assistant 

Attorney General, Office of Legal Counsel, Department of 

Justice--ori the Constitutional aspects of the Cambodian 

incursion of 1970. (Vol. III, pp. 163-174). 

As the debate intensified, two actions were taken by 

the Congress in 1969. First 1 the ·Sena~e on June 25, 1969, 

adopted S. Res. 85, 9lst Congress which resolved that: 

"(l) a national commitment for the purpose 
of this resolution means the use of the 
Armed Forces of the United States on foreign 
territory, or a pro~ise to assist a foreign 
country, government, ot people by the use of 
the Armed Forces or financial resources of the 
United States, either immediately or upon the 
happening of certain events, and 

"(2) it is the sense of the Senate that a 
national. commitment by the United States re­
sults only from affirmative action taken by 
the exe~utive and legislative branches of 
the United States Government by means -0f a 

··treaty, statute, or concurrent resolution of 
both Houses of Congress specifically providing 
for such commitment." 

In my.view, the National Commitment Resolution is defective in 

~everal respects as a statement of law. First, it is clearly 



. 

·~ -:. 

., 

20 

inaccurate insofar as it implies that the President does 

not have independent auth~rity under the Constitution to 

"use" the armed forces on foreign territory. Certafnly, 

if our armed forces abroad are attacked, they may defend 

themselves in accordance with Presidential directives without 

awaiting adoption of a statute or concurrent resolution; 

similarly, no such Congressional action is required as a 

predicate to Presidential use of the armed forces on 

foreign territory if the United 'States itself is attacked. 

Second, it is undoubtedly within the Presiderit's authority 

to make commitments of future financiar assistance, eonditioned 

upon the subsequent availability of appropriations for the purpcise. 

Third, it should be noted that while concurrent resolutions are 

indicative of Congressiorial views they are not the law of the . .,, 
land and cannot therefore confer upon the President any authorit~· 

that he does not already have~ 

The second major Congre~sional action in this sphere was 

the enactment of the following prohibition in the Department 
'},/..;,,.:.:--·· 

of Defense Appropriation Act for fiscal year 1970 (P.L. 91-

171, sec. 643): 

"In line with the expressed intention of the 
President of the United States, none of the 
funds appropriated by this Act shall be used 
to finance the introduction of American ground 
combat troops into Laos or Thailand." 
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This prohibition was re-enacted in the subsequent Defense 

Appropriation Acts for.fi~~al years 1971, 1972 and 1973 

(P.L. 91-668, sec. 843; P.L. 92-204, sec. 742; and P .. L. 92-570,­

sec. 741). It was replaced in th~ Department of Defense Appropria­

tion Act, 1974 (P.L. 93-238, sec. 741) by the following prohi-

bit ion: 

"None of the funds herein appropriated may be 
obligated or expended after August 15, 1973, 
to finance directly or indirectly combat 
activities by United States military forces 
in or over or from off the"sttores of North 
Vietnam, South Vietnam, Laos, or Cambodia." 

For enactments similar to this latter one, see also P.L. 93-50, 

sec . 3 0 7 ; P . L . 9 3 - 5 2 , sec . 10 8 ; P . L . 9 3 -12 6 , sec . 13 ; P . L . 9 3 -

189, sec. 31; and P.L. 93-437, sec. 839. 

No objection on Constitutional grounds was made by the 

President to this latter current series of prohibitions (cf ......., .. 

Veto Message of June 27, 1973 on the Second Supplemental 
. . . 

Appropriation Act of 1973, H. Doc. No. 93-125, 93d Cong., 1st 

sess.), although such objections were voiced to earlier proposed 

..;~·~i~1•Famendmen ts aimed at reducing and terminating the U.S. presence 

in Indochina which had failed of adoption. A possible critical 

distinction between the White House position on those earlier 

riders and the ones which did become law is that the former 

preceded the January 27, 1973 

•. : "f' Restoring Peace in Vietnam and the s~ubsequent wi thdr-awal o 

American forces from the country. 

On the other hand, the President had 

complaint in 1969 against the prohibition on the introduction of 
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ground combat troops into~Laos or Thailand, and, as I recall, 

that amendment was a.compromise text approved in advance by 

the White House. With due respect to the then White House 

Counsel and Attorney General whom I presume advised the 

President on that amendment, it was in my view unconstitutional. 

If it be assumed that our participation in the on-going hos-

tilities at that time was lawful.under United States law, the 

amendment was an imp~rmissible attempt to control the tactical 

direction of the armed forces in conflict. By way of analogy, 

wduld anyone seriously contend that during World War II it 

would have been constitutionally valid to have prohibited the 

landing in North Africa or the deployment of troops to 

Australia? 

Before turning to the War Powers Resolutiori, I should 

also like to call attention to section 847 of the Department 

of Defense Appropriation Act? 1975 (P.L. 93-437), which states 

as follows: 

"None of the funds appropriated by this Act · 
shall be available for use after May 31, 1975, 

·-to support United States mifitary forces 
stationed or otherwise assigned to duty 
outside the United States in any number 
greater than 452,500, not including military 
personnel assigned to duty aboard United 
States naval vessels." 

··~ ... ·!";··One· wi 11 look in vain for Constitutional obj.ect ions, notwi th-

standing the "substantial briet" --to use Secretary Acheson's 

4 . 
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characterization~-submitted by the Truman Administration during 

the "Great Debate" of 1951, in the legislative history of this 

legislative ceiling under which the Department of Defense has 
• • now been operating for over three months now. (S. Rept. No. 

93-1104, August 16, 1974, of the Senate Appropriations Committee, 

93d Cong., 2d sess., pp. 11-15.) 

I think it also noteworthy that when President Ford 

approved the Department of Defen~e Appropriation Act, 1975, 

he declared: 

" .... Thus, as I sign such a .bill for the first 
time as President, I want to renew my pl~dge to 
build a new partnership between. the executive 
and legislative branches of our Government, 
a partnership based on close consultation, 
compromise of differences, and a high regard 
for the constitutional duties and powers of 
both branches to ~ork for the common good and 
security of our Nat ion.·" (Emphasis supplied; 
Weeki Com ilation of President Documents, 
Vo . 10, No. 1, p, 250. 

·"" )' 

Coming now to the War Powers Resolution, certain features 

thereof warrant highlighting for the purposes of this hearing. 

~ 

. --~~First, it does. not deal with the subject matter of the "Great 

Debate" of 1951, i.e., the deployment of troops in support of 

the broad purposes of United States foreign policy; rather it 

is directed at issues left unresolved during the ratification of 

. .. lll'' ·. . •. the North Atlantic and other defense treaties, namely, the 

introduction of the armed forces into hostilities or into 

situations where imminent involvement into hostilitie~ is clearly 

~-

~ . ·~ 
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indicated. But even in this respect, the Resolution reiterates 

the earlier compromises that "Nothing in this joint resolution-­

is intended to alter the constitutional authority of "the Congress· 

or of the President ... " (Sec. 8(d)). Second, although sec­

tion 2(c) seemingly is a comprehensive definition of the.~~. 

President's constitutional authority, the legislative history 

of the Resolution demonstrates that it is not s~ intended. 

Third, the basic structure of the Resolution is a reporting 

requirement designed to assure that the Congress has an 

opportunity to participate in a collective judgment with 

respect to the use of the war power. Fourth, the Resolution 

resolves the dispute which flowered during the Indochina 

War as to whether the Congress could validly authorize United 

• . . 

States involvement in hostil~ties without a declaration of war fiP·., 
....... -i-

(Secs. S(b) and 8(a)). Fifth, and of minor moment, the Resolution 

contradicts the earlier Natidnal Commitment Resolution (Sec .. 

8(a)(2)). As for the constitutionality of· the Resolution, I 

~~·~efer the Committee to President Nixon's Veto Message cited 
;~r 

.• ;>-··~ 

previously in this Statement. 

As the Committee knows, there have been 4 reports to the 

Congress under the War Powers Resolution since its enactment. 

They are dated April 4, 1975, April 12, 1975, April 30, 1975, 

and May 15, 1975. 
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The first concertied the evacuation of refugees from 

Danang and other seaports .• in South Vietnam to safer areas in 

South Vietnam. As indicated in that report, the circumstances 

of the incide~t involved section 4(a)(2) of the Resolution I 

and the action undertaken by our personnel was under the 

combined authority· of the President's constitutional powers 

and pursuant to the Foreign Assistance Act of 1961, as amended. 

The succeeding three events involved solely the President's 

constitutional powers. The April qzth action was the evacuation 

of personnel from Cambodia; the April 30t.h action was the 

evacuation of personnel from Vietnam;. a·nd the May 15th incident 

was the recapture of the Mayaguez and the rescue of its crew. 

A number of legal questions have been raised concerning 

these 4.reports. These questions have been addressed in letters 
···Wif;l'· 

jointly signed by the Legal Adviser of the Depa~tment of State 

and the former General Coun9el. of the De.partment of Defense to • 

Chairman Zablocki of the House Subcommittee on International 
.· ... ~-·· .... ,;.~.,-~-· 

~)·. pecurity and Scientific Affairs and Senator Javit,,4-. Rather than 

···~ •.. ·~c. .· unduly lengthen my Statement by repeating their con tents, I am 

appending them to the Statement for incorporation in the Record 

of these hearings. 

Mr. Ehairman, these remarks conclude my prepared testimony. 

· .......... , .• 
1
"' Mr. Abramowitz is with me to provide. answers to such factual 

questions as you may have concerning these War Power Resolution 

reports. 
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. - .DEP/\ lnlv1 ENT OF STATE 

3Junc 1975 

'J'hc Jlono.rrthlc Clement ~J. XctblocLi 
Chc:tinniln, ~;uJicornmi_ttcc on Intcr11ation0l 

Sc"curity ilnd Sci c:~ ntif:i.c /\.ffair~-~ 
JJ oti ~,:c' of He pr<.:;_; c n tilt-_ -j_ vc :.; 
\·h1 sh in~ ton , LL C • ~ 0 51 ~ 

Dear J.1r. Cha.irm<m: 

1.7 • • ' • i 1 l t vC' arc \•1r1_t_1nq ]_!1 rc~~ pon;,;c~ LO your __ c - :er;; to 
tE~ of 1·1ay 9 , iris, rcqu c:_;-ti_ng <1;'np 1ific<1l:ion of oUJ: 

"testimony before your St~bc:ornmittec on May 7 . 

Enclo:_;u:l i ~; a rncrnoranclt~in wh:ich rc c;pond~; t o 
CJllcstionr; a~; kcd }Jy me mbers of the Subcornrn_i ttcc clu r:i_ivJ 

' - our testimony . l\JthotHJli fhif? mernortinc1urn rni1y· ol:__; o 
nn.<;wcr a few of the qucstion :5 r <1i sccl in yon1~ r<)C"Cnt 
l etter , we ;3Jic_1Jl also address eucll of your qu c~~L:i_ on ~; 
incli v id ual ly. 

1. Your - fi _r:~ t question inq ui :n.:'s <1::> to our 
_ workin0 · def inition of the word "ho:;U litic~; 1 ' in 
so.cti on 11 (a) (]_) of the \·~ur Powe rs n c so 1 u lion . l<'c 
ure, of course~ , a \·1L!re of th e ' co;11rncnt ~_; mo.de by th e 
CommittP.c on p u.gc 7 of H. Rcporl 93 -28'7 , \\1h crc in the 
Curnmitt<::c ilttcrnptccl a general cl cfinition of thni- worcl, 
which h <1d it~; oriqin in the Scnu_tc V(~ rsion o f the 
Hc~;olution. Even . • 1~; s o defined , hrn·1c:vcr, there is 
of nccc s~;ity u lc·u :sc measure of juc10 r1c nt \\'11ic h i s 
required. Ive~ note in this connection th u t e v e n "'h en 
I\l (.c<H; urcd a9ains l: cc:rtai n pa s t cvc~nts, c1if fer inCJ 
view[; cis to \.; l1 C' 11 ho[;tilitics comme n ce were cxpn--~~scc1 
dud.119 the Il c;n: in ~F; before the Crnnmitlcc in 19 ·;3, 
Sc:~c fo): eX <'trnplc the colloc3uicf; uc l\"'C(~J1 Hcprc~~cn Ll t.i vc~:-; 
Bin9h<1rn ancl Dul'ont nncl ~;cnator J.:i.vit-.s on p u<_F'~~ J()-- 1 7 
nnc1 21-2/. of th e~ lici1r ing~~. You will al~; o rcc<dl 
Pr.ofc~~sor Bid~<)]'~; response t o Mr . DuPont, with 
rc·spcct to t.he def ini ti on of 11 hos ti li ti cf; " llw t: 
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"'l'hcrc i~; no wu.y in which one can de Linc 
tli<it: term other tlwn u good faith nnd c,r­
slanclinq of j t and the c:i.r;:;urnption th;1 t in 
the future Ph~ s:i.dcnt's will oct in gCJod 
fc:i.:i.U1 to d.ischu.r9~ their cluty to c>~ccutc 
the li:n1." (!Ic<nings, al 18'.J) 

Wliclh cr "irnrnin0n l: inv olvement in J 10~; ti l .i. tic::" 
ir.-;. c.~Jc~r11-.ly i11(]ictttCc"l }))' t:}1 c c~i.i-c~t11nsta11c c!i .i. ~; sirnil t:1)~lj1 , 
in Oln: vi•~w, dcf.i.ni'lblc: .i_n a rnc<1n .inqful way only in th e: 
cor1tc ~;,:l:. of an actua l set of fc.lcL:;. To speculate ; 1L>ouL 

. '· hypotlicticill sil:.uati ons is po~~r;:ihlc but \·mnlc1 nol ~;cc-m :,.. 
d ch .i.r<Jhlc'. IZca~;onublc men rn.i~;ht well differ <1s to., j;~·~ 
irnpl:i cai: .i ons to b e dra\·m from 0ny. s u c h hypol.li c~ t .i c.:1 l 

~ • ~ T" ... '!:-..:.i: 
[;ituilLion. In 'tliis conn ection , you will n o cJouht 
rec Cl l l L1 i c' unccrtc:iin ty of some mcrnl»cr~; of th c C911 q n~ ;;s 
ci.~; to wlicLhcr the rnil.i.t: n_r2( alert of October 2'1 , l9'7J 
tri~J <Jc.rcc1 the .1 :'2portin<J pr'ovi sion~_; of the Viar Po\·.'cr:, 
H c so .l u L i on ; a n c1 t Ji e c on c l u ~; i on c >: pr c ~; '3 cc 1 by y c > u o ri 

· the FJ.oo:r on l\priJ. 9, 1971 (Conqrcf~sion<il J\c' ccirc.1 , at 
·~ Ji°'. /.'/2G) tllaL hosti J. iLic::.; '11 ad 1~ ~t been immin e nt ancl 
. Uw t c.i. rep or l:. h ad not bc~cn required . 

S1Jb:jc~ct lo Uic forc~10.i. 1vJ cavc<1t!:.;, we turn to 
our \\'(lrk .-inc:.i de fi nition~,: of thc;,c l:cnn s . II'::; ar• pl:icd 
in the f:iTr;t .three w<lr pnv.rcrs rcportc.·. , "l1 rx:;ti l.i l j c~;" 

WC.ls u sccl to mcon C1 s iln td :ion in which u11 .il~; o f the 
U.S. arrnc~d fon;cs arc 0cU.vc;J.y c~ncJc1q c c1 in c:-~ch<:lnc_Jc'; 

of fire with oppo ~; i ng un .U : s of h o'.; ti :I c f o rcc'.;. , ci nd 
"immin e nt ho ~; ti li ties" was considered t o mean a 
situation in which then? is a serious ri~_; k from 

hostile fire?. to the si1fcty of Uni.L e u Stell-cs force!_; . 
In our v ic\·.i, n ci thcr t erm nccc~;~:; ar i J.y en com pa s :;cs 
irreg ul <:r or inf rcquen t ~,·io l e nee 11hi c h may occur in 
a partic ul<tr area. 

You ul:.o . ask \vhi ch of the fi1; st three \>'ur 
pO\·Jcrs reports referred to situc:1tio11s involvin9 
ho~;tiliti cs . In our view, the l\pr{l 30, 19 7'.J 
report ref e rs to a .situa.tion \·.'here at J.c;1 ~>t one 
incident of li osti liti c~; c>:jstccl ( sr~c poi11l: S 
bc~ lov:); and in the Cc:irnhoclia cvoc:u« tio n ref c u :ccl 
to· in the April 12, 1975 report, an immin e nt 
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involvcrncnt in ho~;tilit:ic. :: may have cxif~t:cc.1 (<l~.> to 
the f acL01:s thc:1t would e1wlJl c one to rc<1ch <.t 
conclu::ion on \·1hcU1c~r ho ~.>Lil.itir.'f; c1i.c1 in f<1cf: c.:d_~_;t , 
sec point 4 bclo ;.,,). 'l'hc l\pril It, 197:.i rcpot·t 
conccniing Uic Da1)'fn19 evacuation, h0\·1c v c-r , cl oc;_; not ~~,,..:.-: .!"',..'.";· , 

rcfeJ: i:o a sit:.uat.ion where ho;;tiliti(~S cxi~;tcc1. :,,#::.:-.-,~:::.~ 

2. Your lcti·.cr u;:;c~_; the~ l:.cnnt "a f.cct.i.0 11 '1 
rcpo1:L." ]\;_; WC )_-c ud the \\1ur PO\·:crc; Hc~·:o lu L_j on r 

;~cction Ii docs riot call for diffcrcnl: type:. (![ report;~ 
dc!pc nc1inq on \·11icU1cr U. ~;. armc~c1 force:; <J re .i 11 t roduccc1 
un der suhp <1ri1~p~n pl1::> ( l), (2) or (3) of sect.ion '1 (a) . 
In;,;tcac1, !.';cct.i.on '1 sccrns to rcqnirc · only ll1 <1L 

11

<1 

rci)or\: 11 be filed in any of Uic s11bpC1r0gr;1pl1 (1), (2) _.~~ .. 
or (3) s.i . tuat.:i.011 ~> , ilnc'l tl1 C:1t ~rnr:h report merely conrcrt11~--· 
the inforrn<<tion ~>pccif:i cd· :i.n subpar<HJJ~fl. ph;:-. (l\), (B) ~.,,,~~ .. 

anc.1 (C). 

It. sce111:; tli<1t tb c 'rc~'<Jl thru:;t of the quc· :;t ion :1_ ~; 
why t-hc Prc:;ic')l!nt in his l\p:r-i l 30 , 19 75 ):C:pl:-i1~t rcfctTc·cl 

'to . section '1 in gcncrill, crnc1 not lo <1ny pai:ticular 
subpara9r«1phf; in t hat · scct·ion ... Ive pJ~c~~umc th :1 L th e 
PJ: c~~iClcnl: did so because the -- event:_~ rJivi n9 .i:i~ -;c to 
that rc!porl: did not '.?CCm to be J.:irnitc~d to ju:; t one of 
t.he thn:c subparwJraphs in section '1 ( u.). 

'l'hus, alU1ouc._;li the events u.s kno1·m C1 t t11.:1 L Li.me 
in clicatcc1 that ho :;til.i.Lic:_~ rn ;.1y h ove c::--:i~;Lc(1 bc ~_ \.,,ccn 
U.S. ond cornmuni~>t force s , ll . S . force~; "cqu .ip ;:iC'cl for 
combat " w crr.~ i1lf;o introducccl in the 11 t .crriL-.01·y , ai 1: -: 
spu.ce or wa tcrs" of Sou th Victn orn -- the ~:> i h1u. lion 
apparently provide d for in section '1 (a) ( 2 ). 

Furt:hcnnorc , since the opcrotion h Dd t c: 1:rnin i:1 l:cc1 
by tlH?. time the~ :i.:eporL \'/ i'lS prepcffcd , the question of: 
po~;~,;i blc congn~~~s ion<ll action under sect .ion 5 of t h e 
Hesolut.ion wa :.; moot; thu~~, a spc c i fie reference to 
4 (i1) (1 ) v.ic1s not heeded to c <1ll att1, ·11tion to possib l e 
action under section 5. 

3. Your l(~ttcr rc!ft~n~ to the Prc ~~i(1 c: nt' ~; 
nuthorit_y us Commander-i n-Chief . 'rile t.hr cc \,• z1 r 
pc~wcn:; report~~ you rcfc1~ rcc1 to u.11 c.i. Le t\vo ; ; 011r cr:~ 
of autho1:i ty: l\rt.i.cle I I , Section 1 of the Co n ;; Li t .u U ( 

1

ll 

·' 
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v.1hich provjcl c~ that the " c):C'cutivc Po\':cr ~ 11 < 1 .l] ] >( ' 

vcr; tccl" in Uic Prc!, idcni: , <ind the Crnnmtindc r - in·-Chi ct 
cl auf; e (l\.rU. cl e I I., Section 2 ) . ___ ..:.· -~·~ ':.:· 

~.- _. ;~ .. ·• -:;-:. ... 

With .re !.>pc ct to the Connn; rn dcr- i n--Cl1 i cf c Ln 1 ~~ c , · ~~>r.:;.··- ~·"''i;."::­

wc do not b0:li cvc tliil L·. ilny ~;in<j.lc ckfi.ni Uo11it l 
f;cntc ncc conld clearly c~nco!!1p.:1!;;-; every LJ!;pccL of Uic~ 

C01 nm11 ndcr- in-Chicf <1 uU1orit.y . 'J'hi~; .:1utl1ority \"'<>11ld 
inclU<J 0 !;uch c1iver !:;c U1 .li1 ~pj a~; th e prn1cr to Jli ,_:); ( · 

0n1ri;:;ticcr; , to 11cqol: . .i.vt2 and coii c_ludc c c;l~;c -- fju · :_ : , 

t o cf fcct deployment~; of: t ll c :.n.-rn<:·d force::;, t o OJ. d< · r 
·the occupot.i on of !; tu~rcndcrcd territory in ti1;1 ::~ of 
war, ~o prot c~t U. ~_; . cmbasr;i~: ~; <md lc~~J a Lions, to __ .-;4':::! 
d c f c nll the tll1J. l:cd Sttl.tcs a9u.J . n ~;L attc1ck, -Lo s,uppn_·s:_; 
civil in s urn:cLion, and the 'l il;.c . '"· ';4, 

\"Ji t h n~~; pcct to the .,spccj f j c quc~_; U o n of 
proLccting a 11 c1 ::csc:u :in0 'o:~~- c .i tizcrn;, ili c cn c .lo::cc.1 
rncrnornnc1urn cont<tin;..; a discti:,:~_:•. i _ on of b ol. i1 C-.:: ou r l ~ 

opinions a nd hi storical p1~cccdcnts on tl1.i_::; s uL> jcct.. 

4. You r ef c 1:- to c.i portion of the /\p r :i. l J ~ , 

197 5 report on th e Ci1rnbodia cvacuil ti on \.'hir.h ll (;tc~; U 1c.1L 
th e "lust clcrn~nts <)f t h e force~ l o l c<~vc rec( · i v<:< i 
ho::-;tilc~ rcco.i.Jlc ~:s r ifle fire . " \\111 ct l1 c.r o r 1!ot·_ this 
rifle fir e consi:.itu ·cc cJ J1 ostil:i.t.ics \·.'ould r;cclll tt~ u:~ Lo 
d epcnc1 upon the 112.l tm~c of th e source of this rifle 
fire -- · i. e. , whcthGr it come from u sinqJ.c :i nci1'.1 iduC1l 
o r from a b at tu lion of troop:.:; , tho. intensi ty of U1(: 

fir e , th e proximity of h ostile \·1c<:Jpons anc1 troo p:;; to 
the h clicopt·er lanc1in0 zone , and other cvidc 11 cc that 
rn.i.gh t in di ca tc un in tent und Lib:i..l i ty to conf ro!1 i.: U.S. 
fol~ccs in arm(~d combat . Our in fonnution concorn i. 11 9 
the :~ourcc of this rif: l ci fire is not s uf f icic'11U y 
detailed t o cni.lblc one to draw a conc1u!:;ion a~:; to 
wheth er thi ::; c l early amounted to "hostilities ." 

5. Your l etter notes Uwt t h e l\pril 30, 197'.J 
report n:~ ll1 Ling to the· Sai9on c.vacuu tio11 i n dic.1 tc~; 
( <l ) thut U. S . fi9 h tcr aircraft " s upp1~o~;!_:c'c.1 NCJ1 · t .. ll 
V .i. C" t n L1 rn c s c .:.rn L i - <1 i r c r a f t a r t i 11 c. r y f i r j n CJ on o v ;H_. u ,J -

tion li c~ licoptcr!:> ," und (b) tl!l1t U. S . ground fon:c~; 

red: u r n e d fire~ during t h e course of t h e o.v0cu<1l:i 01 1. 

.~-~ 

'l'h c first situation on it.s fu.cc constituted "ho!..;t.il it:i(:r: ." 
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'J'hc cviclcnr::c~ concc rni_n<J the r;ccond ~ituc:ition .1 ~; 
inconcluf':ivc a~..: to \vllethcr Uic f irc wu::; of 
~;uff icir;nt inl:cn~;j~ty so u.s to b e part of <1 purpose~- ... --:-:.,,,, ',;•!!'.'.". · 

ful confro11t <1tion J)y opposin<J mil itary force::;; l>qt iit · 
' f ti ' ' [ tl lJ S f · J • r .• ..,...., • . ,., .i.; VJ. C\'l 0: ·. i1 C ilCt:J. Oll~~ 0 : . lC • • • ·.lSJ Jl:l'r. ~lJ. rcr<1.1 . t, il . · . 

ch ilractcL:i.zat:ion of · the second si tu <li.~ion may Jw 
CJC<tucmic. Jn any event, as di~_~c n!?;~;o.d under po i nt 
nullllx.:r 2 ab:_·,vc~ , there \ JCJ:C otl1cJ: ciJ:cmn::;tcmcc~; 

pJ~c~;<'nl. in U1 c cv<1cu<1Liori opC'ration v.1 hic:li p1:cc lu (lcc1 
a concln ~;ion that f;c c ti -:m '1 (n. ) (J) ;:llon o , <ind n o 
otlH·'.r provi~:;ion of ~;cction '1, pertained t o th e 
op~rati on. 

..~t'}':·' 
.~:::~ 

' 6. 'J'h c two mar in cs who \·.' O.rc~ k i l J e el c:i t 'J\1 n :~on ·· . , l:,;=~ ~,. 

Ul1u t ai rport the day before tJ. S. force~; entc;rcd ~;ou U1 
\li(~ ln vrne·c;C' <Li.r~~ pilC< ~ \'lC~J:C not cl part O f th i::.' e\Ti'lC\lil [-:i_ o n 
force . Thl~y \'.1crc mcrnb c J~ s 10[ tlw mc.u: inc ~JlFT<1 a t~ thr· 
l\111cric;u• Eml.i<-::;•;y a nd \'le.re,' at the Lime of thc,:i_r dc.-itli, 
on 1:c~1u.l <1r duty in th e compound of th e~ lk~fcn~;(' l\tl ,-1chc 
Of fice \Jhich vws locil.ted . <:tt UH: aiJ:port. /\,s you J;n0\1 , 
an cvacua Lion cf fort not :Lnvol v ing 01lr cornbid_ Lroo; ):: 
h ad b er.;n condnctccl for some time prior to Ll1c: .ini.TncJuc··· 
tion of t.lH~ cv F1cucl.Li.0 11 f m _- cc :-:; . 'rli c fc1cL th 21 t U1 c !:r;> 
rn il 1: in c:-; , r<dJ1 r· r thiln civiliun rn f'rnbors o f th e El :1 lY1~ ~';y , 

w ere Jd l1 c~d was forlnit~ouc; .:_ind n ot: ci conscc1uc11 cc of 
the introduction of the evacuation forc e . 

7 . 'l'h c.: lo s~; of the Nu.vy h el i copter \ ·.'u[3 n o',: 
directly rela t e d to the c v uc ua ti on opc:r<i U .o n. Orn: 
undcJ~s tanding is t h vt ·the helicopter \vu~; at th e tirnc , 
in accon1a n ce \·1iU1 stci.ndarc1 operatin g procc:c}i_n-c' o-~ , 

involved in an ordinary scorch and rc :-:>ctw h o l c1.i n ~r 
p attern n ear its homC' aircra f t c0rricr . The purpo~;c 

of its mL:; ~;ion was t.o pr ... ..vicl c Dssist<.1ncc to aircraf t 
anc1 h c licopLC'rs th<it we.re purticipating in the 
evacuat i on opc i_·;1tio11 , sho uld s u ch a s~; i~_; tzin cc b e:con:c 
n ecessary . 'l'h c h e licopter cra~,; h cc1 . in tll c i mmc di .:1 l. c 
vicinity of tlw c.:1r ricr . The c<1u~;c of the cr<isll .1~,; 

not J~n own, u.nd the bodies of t h e crew \\' e re n o L 
recovered. 

0. Your let t cr n otes that tile [ ir;; L U1n'c \,'; 1 r 
po"wcrs reports con tu.in the phruf;c " tt1kin<J n ote of . 
You inquir(! wheth e r this sugges t s anything 0L11cr Lh,1n .:1 

' ., 

rr 

, J 
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ful.1 hi11d.i1ig .l c9a l rc~,pon ,; ibi.l ity u ron lli c J>rc ~;:idcnr- . 
'J'hi~; phras e conn ote;, an acknm·:lcc1~1 c111cnt tl1C1l tlic 
repor t :i.~; bc·i.ny f :i led in <1cco.rd<mcc! wi l11 sect ion '1 
.of tli c h1<1r Po\1'C:: r .s ~1.c: :.:;o l u ti on. No con:_; ti Lu ti o n al "'''-="': .,_.,t:,_j"•i..' 

cJwl.l. c'll~JC~ to U w u j)prcip1·iu. t0n c;.;!.:; of the report c<1 .l lcd" 11 !;;,•~"~. · ~· · 
for hy !>ect.ion '1 wc:n; intcnc1ccl. l\:; you <ire: <nlilH! , · 

Pr c ~·;icl, · :1t. N.i:x o n .i.n h.-i. ~> veto mc:;~ ; itcJe CJf Oclohcr 2'1 , 
1973 .indi ca h .: d tlwt portion::; of U1c \·Jar Pov:c n _; 
Ht.,, s o .l u t :i o n , :i n c 1 u c1 i n ~ J ~-' 0 c t i on s ~) ( J i ) a n c1 :i (c ) , < ir < , 

\Jllccin:;titution<.ll . No ~_; uc h po~;it:ion \ ·.'ii.<; cxp1:c .0;~;('c] u~; 
to sect ion 4. 

l·le h o ) >c \ ·.'c h ave covc:~recJ each of the point:; _...,.;.,_.~,_ 
1·<1:i.~>c'c1 not o nJy ill your l c~ttcr , but al~;o dur_irJCJ our • .,..~ 
t0. s l.ilno n y bc~fon:.~ t h e Subcornrni th:~c on J.J0y . ·7 . Plca:;c: '"'-1".1!:. ,.. 

it(::Ccpt 09,1in C'\Jr appJ:cc.iation for U1 c_ Sulicornlll :i tt(~t! ' ;j 

Ca)_·c~f nl inqu:i ry into these vc.ry complex .l c~Jdl ancl 
con:_;titution<1l questions~ , 

Sincerely , 

.' 

~-- 7 ~~7 . 
//,/ _..., .. ) I , . , • 

.;/; .. .... ~: .1 v-"\/i~ ·-· ·~ ( ... {-- "\~;_ ' 

l ' 

Monroe Leigh 

/ 
,// j __ (\ Id 

ljVcrJ'(f ,. ~ e1g \'"' , , , . -. 
Mil rt in TL llc\/_r;1L 1 m 
Gcn c 1~ c1J CClUJ): .c J 
Dcp<1rlmcnt: of Dcfc11!_;t · 

Enclosure : 

Me>mo:i: <.i.ndnm. 

Le~1<1l lldviscr 
Dcporlrncnt of St<.ilc 
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,, 'J'llE PHJ ·: f;JDENT' S l\!J'J.'IIO!U'J' 
'J'O lJSE 'J'llE l\l~Mlrn FOl:cr:~; 'I'O J·:Vi\CUi'\TE 
u. c. CJ.'J'J /:Ell~; hND 1 ·· on1:1G~J Nl\TJOW\LS 

FHOi'·1 l\HE/\S OF Jl(J~;TJ.Ll 'l'Y 

Frorn the.' time of llcffcr'.,:on to LllC prc~;C'nt, }\1 1;c'1~:ic.c1n 
PJ:c~;idcr, ~·- ~; h;iv c c;,:cn; i ~;ccl Uicir ~1ut l1u :ci ty unclcJ· tl;c 
Co n : ; l i l u U o ll L o u ~-. c rn i l i t < 1 r y for c: c \- o p r o l e: c t l 1 • ~ ~ • 

c:ii.izc.!n~; nbro;;d . I11'.;LE1ncC'~; \-.'llc:n .. • tli:i.' ; .:n1U1cn··if\' 11 <:1:__; 
]Jc~c 11 c·:·:c·rc:i~;L~c1 .in tile~ ab~;c'ncc of <lny lccji ~.:.l <11 .iv(' 
c1ctiu1 1 inc.lurh~ the no~-: er n.clJC.') Jioll· .in Cl1i )!i.l i11 l'.){)() I ., 

and Uw JilnclinCJ of M.:id .. n e~j in lhc.:n<1<Jlld jn 19 /(, . 
,s.,,., 

Durin ~J the Con<Jo cr.i.s.h: of J.9Gtl <mc1 ihc Drn1inrc~.?~'~:~~· 
Jntcn1 c~nL :icn of lCJG~i, lan)c nurnbcr~; of fo~.·(_~1': 1ll !1zd· i c1n:il~.;;.-,.· 
to~1cU 1 c1: \·.'ith lJ.::..; . cii:i7.CJJ:.;_ \'.' Crf:. C\IC:\Ctl Z! tC'c1 i11 J11il iL1ry 
net.ion~,; orc1c,rc~r1 hy llic PTS'!~;it1cnt. l\ ~~illllj>lc Li. ~;lin':J 
of occci:~icii'.; \·.'hc·1 Prc:·s_iclc!l'il:t: h<1vc c:,;crc;'.:~:c3 <iu1-hur:d-y 
to direct cv;1cuilt.ion'.; of l\rncric<n1.s ·alld 01: forci,!11 
nt1Liona1 s is attachc~c1 as J1ppcncJi:.: '" to llii~.,; mu11o j ;jJHiun1 . 

'J'l1 C! first . c>:pl .i.ci t :jlldic:Ud rccoqn i b . crn ot tlii:-; 
autho:c i ty <1ppcar:; to be the~ U. ~; .. Cil-cuj t Conri 
c1ccir;irni in !?_~~tL'.1:1(J_ _~r: ____ ll_c)_LJ~ . i~::; 1 . 8 Fcc..1. Cele_; . .llJ, 11 2 
(JUGO). Tli.i.s \·.'(lo) (l :;uit <F:]d:i.JJ:;t a Tlt1VY COlnl~~ ( ll)rlC'l" . fen: 
dama~ics cc:1w_:ec1 by h5 ~; force::~; cJurin~1 c:·1n action tu pro~ 
-Leet U.S. cjt.i_zcn'.; in G}:cyto1·:n, Nic<.n:<1~1u c 1 in Jn'd. 
~l'Jw conr.l founcl thnl since the milit<i :ry <1cl.io11 V' i !s 
pur~.;uant to a v~1lic1 cxcJ:cisc~ of presidential ci.Ul.hln-i ty, 
the n uvy commander was not li.:iblc; · -

No\·J , ;:i:-:; it rc!.;pccts the intcq.JO~jition of 
the cxecuti~1 c .:1b1·oac.l, for lhc protection 
of Uw Jj. vc~; or proix .. r.t.y of the cit i ;,,e n, 
th0 duty rnu :;t. , of n cccss1.tv , rc~;t in U1c ci j_ s c:-i:c-:l j . (:;j1--0c· i:T1-(.--y-;·J:-c:~;·:u~-,~-1 it-.--Z\·c; c;:~-·0-c·----

1 ~\.!I,x~~-s--v-rc.)r;:,1:c:c-·~-l.:--c;T -u-i·1·~ c <J. tcncc1 v _; o lcJJcc 
to the citizen or. hi~; property, c ill) i 10 L 
be an t:i c i pt1 tccl Zll1c1 r)J: ov i cl eel for ; an cl th c 
p1:oh·c U on , to be cf f cc t ual or of .:rny 
<1 v a i l , mu. y , n o l u n fr c CJ u c 11 t l ~' , r c rp 1 i r c 
the rno!.;t p1:ornpt u.nd decided action . 

* * * 

--··--·~---·-·-··-------- ----~-
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'J'he <Jll<~:;tion wl1clhc1: i t Hu~> the ch1Ly of the 
}'}~c~;iclcnt to intcrpo~;(' for the 1n:otcc:U.on 
of llJC' citi ;-:ci1:; . aL Grc y tm·m .:1g <.1.i.n ;_;t <rn 
i.rrc:;poll sililc ;incl 111<1r ; 11H1.in0 community 
that Ji ;1d c~:L1!JJj_~;hc:c1 iL:c::lf .th ere , Vh1;_; 

it puhl:i.c· polit:i cal quc~U on, in \·1li5.cli tli c 
· qov(.:l:nrnc:nl, a~_; -,\'lcll crs tho ci ti :1.cn;; \-.•L ose 
:i..ntcrc~; L.'> we re' .'.i.nvCJlvc:~d, wa~; conccnJC:cJ, 
mHl \-.1 J1ich bc ~lon n cd to t h e~ c~;.:ccuUvc1 to 
d c': Le· )-ji·, 1-i:1 r::-;~--i)j) d - J;·_r~~--ci'c c--:1· ;;'_(()'i :~--:,_-;-;- .j_ i -1 ~ii :c · iii 1 c1 
co~i(-j w_; _(v c , < m d ju :; t.i fj C'ff th ~ cl ch· n cl ;rn L 
ill Uw c:·:ccut.ic)JJ of hi ~; order;; q.ivc11 
U1rou :1 h the ;;ccrc·L\ry of Lh c n <wy . 
{Ernpl1 ;1~;i:: acJdccL ) 

· 1. 

'J'hc ~-: npr c1~ 1c: Co\:._,· t . :in I n Po N cc;qlc ~ , 1 3'.) U.~;. l, . . ' -- ---.... _,,_ .... . · .. . . .. - . ~-

GJ -- Gt'J (lClf.l t'J) , noted U1at tli c.! l'J~c~~idcnt h i! d ccrt z1..i.n ,,.':!·.~;: ·, 
e>: c .l u ;;i. \'C "1.· i ~j l 1 ti.; , c1i..1 tic !; i1 llc1 · ob l i ~J iJ lion~; q l· rn-.' ~ i w,r ou l _, o,~- . , .. 
th e' Con;_~ tii:uti on :i.L;c: lf" \-Jhic l1 incJ1H1 c d <in jinpl icd 
obl:i.'.JilLi.on to }no Leet U . ~;. c:i ti :;. c · n ~_; alin>.-! cl. 'J'!i c.: Cou~- t 
then rcfcrn:c1 toil rn ilitc1):y~.:1c l ·. i on to pn>l ( · c~l ci1 1c· 
llcit· t:i.11 J\o!;zL .:~, a :h_in~ i.s.i n 1w1: .i. ona l \·1l10 J1 .-Hl 111r_·r c: ly 
incLicatcd l i.:iG :intent t.o become u n utur<~.l.i l'. cd u . . '; . 
citi ~cn: 
·~ .. 

M1i1 c in f;rnynia Jw [l( os;;; L-<t ) \·.'<1.s ~;ci l'. 1_'d by 
co~nrn ar;(l o ;: the i\ u!;trian con :: ul (_rcn r~J'i 1l ;d~ 
U1 <1t plilCL', n n cl c<1r:c.1. c c1 on bo<_i rc·i ti J(~ 
llu~;~;ar , i:l!l lin!;trian vcf;~;cl , \ ·: h c 1~c h r~ \·.'<::-; 

held in cl.cx-; c cc:inf.incmc·nL . Caritc·; )n J11 <_fJ «'il iiln1 , 
in con:r:1il 1Hl of Llic l\rn c ric<tn sloo p of \ ·.'<1r 

St. Loui~;, arrivin~J in p o J: t at tli <iL criti co l 
. pc r i o d , a no a;_; cc rt. a i n i n u th a t l Z o ~' z t a 
had \·J :i.th him lii ~; naturalization pape r~;, 
d c mandc cJ h is ~ ; urrcnc.1 cr to him, 0nc1 \,• <.1~; 
cornpcllc~sl to trc:dn J1i_;_; ~1un s u ron the l\u ~:lr ian 
vcs~;e l b efore hi s cl(:marn1s were c o rnpli_ccl 
\'lith. It \-.' <1s , h 0\·.1c v cr , t o pn~vcnt bloo d -· 
s h ccl , Gsrrccd that 1Zosz ti1. !:.; h oulc1 be pL1 cc c1 
in the h <rnd~; of U ic Fn~ n ch con ;,; ul ~:ubj cc t 
to the rc~:-ult of dipl om<1t.i. c nc~got.L1Lio11:; 
betwe e n /\u~-:;tria 0nc1 th e lln :it.cd ~~Lille ~;. 
'l'hc c ·c J c l i r a Le c1 co r re~-: ponc1c 11 c c be l: \ J C' c 11 

Mr. Mu.n:y , SC'C )~Cl:t1ry of [;t;:1Lc, <ind Cl1c:v iiJ .i C'1' 
llul ~;c:m.:11111, tli c l\u ~ tr.i. ;ir1 m ini~~Lcr c:.1t \\l ,1~;Jii11 q lon, 
•.. rc s t1~_ tcd in U1 c rclc,1~;c zm cl rc~;Lorat..i . cn 
t .o lillc i: ty of l (oszta •.•. Upo n \vhat 0 ct of 
Con ~p: c::;~; then cxistinCJ cu n · one lC1y hi:> 

. fin9cr in supp orL of the action of our 
government in this matter? 



• 

[-;cc~ nl!_:o Un_ :.~)_ '. '.l~_cU~ _i~ :X_l]Q~~-~~ <!_~~::_~_c:_ , fl] . . s. ·19 (18 '//. ) 
\1hci:-c the ~-; uprc 111 r! Cour l. !; <ii d lli <l l: one_' of the: pLi vi lc·~1c ~; 
;md iirnnuniti c:; of a U.S. c _i tiz c1 1 "i!; to d crn<rnc1 lhc 
Cin:c <1nc1 p1:otcction of the i'ccl c~J:<ll Govcn1111r_~nt over 
hi~: life, J. jlJcr(y , nnd propcrLy v;hc n on Uw hj ~lli 
seas or •..-.ii thin th e: :jurisdiction of Cl forei gn ~;ovcrnmcllt ." 

-. ~~~ - 1 
'J'hc n ;1Un:c <-rn cf· l>a~;i~; of t.li c: ' Prc !; .i dcnt:. 1 s < 1 .uf:Ji orit~;,._. _ ,~ . .r,.-

\-.' <1s ~-~ucci11ctly [;t;itccJ by Prc ::._: .idcnt 'J'C1ft .i.n l~JlG , fol J c\"1)/J'.'}i~(r:.· ~ 
'· tl1c~ t c.1nLi..r1 £1li ()J"1 rJf J1is tc~J~111 il1 ()f ficc~ : · · 

\ 

Jl c I tl )(! Prc:'.>idl:' Jit] h<t ~: d one Uii~; [ u;;cc1 
· rniJj_t_ ,-try force' Lo ))):o 1:cc t l'.1~1 c>ri c<1Ji:; ] nn J r r 

]J.i_;_; qc'll('l_' i_l} P O\·.'CJ: <~:; cc:>111111 clJJc1 C'r j]) Cliicf . 
Jl q 1~ 0\-,1:: n ot out of any ~;pC'e>i fie <1cL of 
Con~p: c:~!: , but out of tl1<1t: 0Ji:1 iq <it ion , 
infcrciblc! frorn th e Co n ;_; Li tu tj_on , o[ L-11c 
Cov cn11ncnt i .o protec t the rj qht '._; of ;in 

l\lll r~r i c<i n ci i_:i /.e n i1CJ <1 in'.; t f 01-c : irrn ;: qy re~:-
!d (})J. • • •II (\'i i J J. .i cl)ll J !cJ\) i ) rd 'l.'i! .f {_ / 'j')i(~ 

P _n'!; i dcn i: <nid JTi ~; l'u\:1;r, (J C)(,)) p-: ---0'1 - ~!~> 
··· ·· -· . ... . - .... . :-· ·-- -- · · -···. ; ··· ; .. ·- ·· - ·• ·.· ~-. - () . 

(or-1 ~!Jllr1l.l y pu])J1 :~ l1 cd _lJl l_, _LG) .) 

'l'hi s rcrn<1 .i_11:; t lic' po:_;j_t_jon qt til e~ cxccn t .iv e branch. 
·., .. 

2. Effc· c l . of ~ ;UJfutt'~~ Hc!JLric ti n(J U!Jc of Fu:ic:i~; 
.i l l l)) d Cl c J i.i l·J ;i 

\v c d o rJ '.)L J1cLi cvc llE!t c:rny conf :I :ict c:>: :i : ~L '; bcL\:c·cn 
tl1 0 PJ · c~~>:lcl r: 11L-. 1 ~; con::Lit.ulion<il auth Dr:i_ty Lo t <i Lc 
ndlit c1ry c:tc~tion for tl ic' lirnit cc1 pu rpo~;c of pr 2 t:ccLin (: 
l\11wr_-ic<111 ljvc:::;, u lld tiic v.:1riou ~; ~;tatn tc~-; \·.'h i c li h ave b c·c11 
enac h _'cl si n ce .:Jrni c of 1 973 p r ohibili n q tli c u ~~ e of --

. · <1ppropria Led fun ch; for lhc inLroc1uction of U . S . force~; 
into hos ti Ji tic~; in Ind ochina. 

r, 

'J'h c l c~ii s l ativc JJ.i r.;t.ory to U1 c~~ (~ ~,; ti1t11t c :; :i ncljc;1J· C' 

tlwt t h e y were~ n o t inl c: nc1 c c1 to c.ircu;w;cribc the Pn~'.;i_ <lcnl ' ~; 
con~; l: itulion 0l u. utliorily to protL'c l th e liv e:; of u.:; . 
ci ti zc~ n s abrou.c1 . 

Durin CJ th e floor clc~batc on t h e l\(l cl;ibl.10 i\111 c'11clnlC'ni: l c• 1:11t' 
Cont_i_nuin y l\ppro j ~ri aU on ~; nc~;~1lu t i o n f or F _i_ ~;c .:-il Y(' <ti - .l <)) .J 

one of th e~ c~ .: 1 r .li c ~ ; l f und ljrni L -1t.i o 11 prov .-i~;:ic,11 :. - - lh c 
Jl ou ~;c Minority L c<1ckr i nq ui red \vhctlwr tile .:111:c11d-

rnc n( \·1ou.ld <l r°fcc t th e P1~ csickn t 1 ~· i1bility to pro t c·cl 
11
lh0 livt'S of J\mci:- ic;1n c ivili.::in ~ " in Indoc:h in.:.1. Con~ir c:'.;~; - ­

mim l\t1d•1bbo rc~;pondc;:d as follcM~.;: 

' .. 
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0 f pl" 0 : I. i \I(! (1cU. 0 l'I • I - (1111 ~~pc ii) I CJ 0 f 
direct: c0111l><1L <1ctio11 by our force~_;. We 
;u-c not: <1rnc~11cli119 llic~ Conr:.titution hen~ 

. llii~_<tftcnioon ; we <tl~ c tal::in~1 a con­
qn·~:~;ional prcro~J<tt iv1 · , 'J.'hc Prc~;;iclcnl 
!;till ht:i:;, c t- ~~ C0111111;1nc lc r. in Cliir:f, ccr--
t;1in war po\-,1cn; v.nd if any pL1c c in thi:; 
\-.rorlc1 our fore.;~:;; an"' thrc<d·.c nr'cl or. 
at U1d~e>.d he c<ui move for the moment .... " 

Hcpr< !~ ; c.: 11t<1tiv c~ Ford l11cn n~; l:c!c) .i I it v.r ;1:_; con~cc:l: "Lhitt · 
lhc Prt·r;iclc:n t. il:~ Co1rn11an cl cr · in Chi r'f Ji ; 1 ~; cc~ i - L ;t.i 11 

con ~_; t:i_ t l; L j o n ii l rn i Ji L <n ~ y r cc ~; pow; ·i )i i Li t i c' :; " ' .,, l 1 .i. c h i " e; r c 
lx!yond tl1 c 1;c cip'.: CJf the frn1d:-; l.i rni Lt L i o n p nJ'.' i :;_ion. 
Con~p~ r·;;::111;1n hdcl;1Ji}~ u rc.<"po11clc·t1, "lli:; r.ic3J1t.:; und ci· the 
Cunst j tuL:ion ;1:; Co~ rn1krncJcr in Chief, ye;;" , ll'.J CoiHJ. 
Hee. ;:n:n::-i (June 2G , 1973). 

On 71u~J1l'.d . ], 1973 -- - after tli c Lir:;t of thc'.: c 
statt1tc·~; \-.'<1 ::; c11<JcLcd Liul bcfou~ tl:c , i r c.; f fcc! ivc clti t c· 
hd111i r a.l Moorer , t lH,'n Cl1<1.i. :n1wn of the ,Joi nl Cliit · f:; 
of f..itarr, !~; 1 :i. d in c~-:ccut :i ·:v e : . sc~_;:_;j c_,;-1 l.<''.~L: nuny l> cfcnc 
the ~~C'ni1l:.c For c :i ~;n HclaUrn1 ;~ Cornmith~C' : 

· " ['.L'] li e 011ly l:i1nc i:h<1l I t-hinl~ J '.;id d 
,.,,c.; . rn i~1ht ... u~3c re:~t<1J :i<1t·. o:i·y fire \'l<1s :i.11 
U1 c event \ \1c \-.'ere t:r:ying t o r(~SC\.lC ! 
l\rncriccn1 ::-.. l thint y ou ~icccpL Lh<it <1s 
b cinsJ -·- J (Jo -·- a wor1tl ,.,,idc.' <w tlwri ty 
\-Jhcn \vC set into U1i.1 l:. type of cri~; _i ~~ ." 

Clwini1<m Fu1br:i . ~; hl i.:lw n s<1ic1 that he rc co<Jn .i_;·('(l t h e 
-J?rc siclcnt h ad s u c h u.uthorj ty to re~; cue l\mc3:icil1 1 ~; , Lh uu:_il1 lie· 
a 1 ~> o s u 9 <J c::~_; l c cJ U 1 <it th c U . S . s b o u J d n ot c r ca t. c <1 s itu il l. ion 
rnakin ~1 s ucl1 action n ccc '.> !:.~ar y. 'l'c '.;t_ill1<..1ny of l\drn ·l.L: l 

- Moorer before' th e [~ cn o tc Forciqn nc:c Ld: ion s Co1n1;1i t t cc, 
Au gu s 1 3 , 19 7 3 , p u ~Jc~ 4 O . . .. , 

One might a;_;J:, if P n .. ~r:d_ clcnti <11 nu t.h or i.t y Lor cv <1 cu<il i11q 

U.S. c .i_ti :;:cn s .i.[~ so clc<ir , why \11 as th e Conqrc '.;~~ d~-.J ~c d Lo 
en <1ct lc~1i s li1l.: ion c .l iJJ: ifyin9 thc1t a utliod ty f en : the 

\ : ::rec en l lJH}ochin il e\lil CU ~1lion~;? l\_ rn c1 ·j Ol" con:-; j dt~l"i1 l _1 Oll 
involved tile national concern anc1 c~rnt1~ ovcr ~:y over l11 c 
United Stitl:c~ !'.; ' O\' C'r<-111 role in JnC! ochi n<t, l\11<.1 LlH· 

·.,, dc~si rc tliat <1ny cv<l.Cl1i.d:.ion be su1::portecl by Co1 1 c_irc~s 
,. <1s we'll a!; l>y llw conr;titution ,:11 z1utl1o r:i.ty or th e 

Prc[d. c1 c n t. 'l'hc pJ:otcc ti on of Ame r i Ci.t n citizens, Uw 

'I ._ 
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(~>:c·cutivc hr<1nch l><,li<~V<~d, ;; J1oulcl not be~ ~.;ub:icct Lo 
potc11Uc:1l c1i~;pulc~:; over int crprclc:1t.ion <Jf the Con­
[;tj LuU.on 01~ of the varimu-; :;taLutc.s rclati11<J to 
lnclocl1ina. 

'fl second rc<u;c11) • .involved the intirn0lc~ rc~lc:1tion-
8h:ip bc!twr:c n cv<1cu<1L·:i nq Virl· n;_11nc.::_;c n;:t j f)J1i1l~; <1nc1 
cv<1~:u;1!.i.1VJ U. r:;. ciL.izc;)fJ. JL \·1< 1:; <lcLcrminr~ci · ti1.-1l if 
su)g;l.z11J!: ·i <~J 1n11nbc):;; of V:i ctn(Jll1C'!_;c were not . cv0c11LJ ! c:c1 
p<

0

1rL of: <1 p.li1n to cvi1Cu<t le h111c.:r.i can~~, the i-c:;cuc of 
l\111 cric;111:; \·.'ould hiivc bL'en im111< :cljdtcJy i1ll(1 :;C'r:iuu :;ly 

I 

··~--~~:.'}.:~:~~~~ ' ' 
·'- .. -o:-t~,..; ,·.ff. .,, I 

jcop<1nli :;. cd. HcJJ:c-ovcT, tlic~ United ~;tutc :; h zid :;n:w~ 
Tc::_;pcin:~ ih.i.li ty to lii<111y V.iclllill1lf.'!ic' VJ]10 lidc1 lon ~1 l 1ccn 
a:_;:;ocial.cd \·,>:i.Lh Llic: UnitC'c1 Stzitc~~ . . 

'• 

It wt1:; c:Jc<11~ 1.hat tlic variou:-; ~;t<ttut·. r:; r(';;l . 1 ~:icLi.~·,,_:..;,· 
U.S. invol vcrnon t in hor;t:i l i Uc:; in J11do c li .i nil c1.i d · nc'it~·~ . .. ' 

.ap1 1 ly to tlic CVdCUiltion of forc-: :i.c_incr:; j11 ;; :it11 <:t i on:.-. ···· ~~\.-'<·""· 
\ : li c~rc invol\'c:;11cnL by U. ~;. 21nn c: (I lo1: c:c~; in Jio:; I i.1 i t- :i c; ; 
\·.' <t~.; JJOt irn111inc'i1t . l\J:;o, tli c~ Prc:;idcnt ' ;; con:;t ·:Luli<Jll iil 
<rnl:hc):;~{ty to rC':.; ... :uC' f0rc.i.~jn ··n <ti.:ionCJl:: <::; <i n incic!c·nt 
to U1c C:vcic1h·1t.i on of l1111cric<ln.r; lic1c1 ;;:i.qnj fici11 1t li .i '.;! cn· i c:;il 
support.. But since tlic~ cvoc;u;1t.icm of . Vjcl.nilJ.1c:;c: rn :i ~Jl1t 
bu vc r ui scd qu cs l. ions beyond ll_1o:;c appl.i cc.1 L l c · to Cl n 
opera Li on . lirn :i \.·e el to 71rncci. can;; ; tJic sui)po .i.- t. <tn d cJ <tr 5 f i c: • 
·tion o f Con<Jrc~:_;s \1 <1:; ~;ou~1lit .in Ll1c Pr e~;.idc: nt:' s a cl d r c;;; ; to 
Con<JrC!~;~; on April 10, .197!.>. 
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l. Follo\.ii11~1 the~ burn:i1i9 of Uic liincr i_c:<:li and 
Briti~;l1 Jc~]l1tion~; :in ,l<1p<1n in JG(i3, the U. ~;. n 1i _ ni~;tc' r in 
;1.:1p .:n1 \nt:'; instn1ctcc1 to l1ircct: tli c Co1t1rn;_~ 11 cJt:1_- of. tli c ix:;_; 
\·~yonii11sJ to u~_;c "all ncc c~~~_;ary fo:ccc" to in~;nrc ll1c 
s<if uty of l\H1C )~:i.c<ni~; rc~sid.ins_i in J.:ipiln . 

. - . 
/.. In lUGe u dc~ti1clirncnt of ;J(lp.:~nc~·. c· t-1 oop:; 2~'.: ~;1 nJ.-L ~;:d 

~ u - _.i.. '!.. 

fo)~C' :;_ ~jn -1~C:~3ic1cnh; includ:i n~J ~~0111 <:: hrnr·1·ic<11i~; _i 11 i.:-l1 c· c_i t. v 

of Jli o~10. N<iv<il force::~; u[· tli c lln :il:C'c] ~;t;_i\c : ~_; <1i1d otlir·J 
\·;cs tcJ_· n pm-!cr~~ rn:1c1c u jo{n'~- londj n~J to pnJt-ccL tho 
forc.i~tn ~;clt1cm2nt. 

3. In 18U'.J, U.~). · n.:nr;i]_ force~; in the P;:cif _ic \;c1_c~ 

- ol~dc~n-'c1 to cx tc·nc1 f:ull - protccti~in i:t 11c1 uc:rc )1 ~,(~ to 71n1 c::::_i c,1 n 
c _H.ii'.c'n s anc1 f:orcic_incl· ~; in ~3 < 1rnou \-.1 110 v.1cn:: tln.-c:< Ji ·. cnc·~: b y 
c.i\1 :i.l war in that i ~~lv.nd. 

'1. In 1900, <1ppJ:o:,::irn;itcly /.,~-,(10 U.~) . tr c;~1 1>:_: \-.'('H: 

~-;on t to join <1n intCJ'JHit:ional mil _i L11·y ion: L' -circ;;rni :-c cd 
to protc~ct fotoiqri citizc'n~; and l c<:i:; Ucm s i11 PcLiii<J 
durin ~r the "l1o :>: c~ r. Hcbc JJ ion" in CJij n ~i. . l\t tli .:.' rcqtH:~:L 
of Non·N>y and Sv.'ec1cn, thG U.S. minister in Ch :in <1 \-.1 ;_1 ~; 

in~;tructcd to extend 11 <-lll po ~;siblc pro p er p'::-itccti0!1
11 

to 
Swcc1i~;h u.nd Non,1 e~1i<1n rn:i.ssionaricr; att<1chcc1 to l\i11cr:i c:<1n 

mi r;sions ·in Chinu. 

5. ln 1927, l~ zttion ali st scld:io,: !:; in n ::;:J:~nci . C]ii::.: 
attac}~od Arn~rican~__; Clncl other fon_' i~incr[;. On l·L1rc li :n of 
tlHi.t year , elev e n me n from the USE_; l~ o~1 \·.'e r e Jzi.n d c·d t o 
pl~ otcc:t the 7\rncd.c:zrn Con~:;ul;_1te. l\c1c1i tion;il force'.; \'lc)·c 
s c n t f J~ om th c USS Pr c .'.:~ ton to pro t cc L l\ m C' r j c :1 n ~-; .::m d 
thc~ir prop c:~l:ty . 'J'hc n ext month, 2 '1 rn<lr.in c;; "'c'rc 
landed <1t H;inl~ov.' to pJ:olccl 0n 7\1nc·ric:in bu::_i nc'.;:. f _i Jlll 
anc1 jn December, chn-inq <• rob~llion in C<:11ton, rn ~ 1r_int~ : : 
wc~rci sent .:i.~~ horc to assist in the cv<1cu.::1ti011 of l\11:crj c; ; :1~;. 
ny th e crn-1 of 19 2 7, the United Stc1tc:::: hacl '1 ·i 11 ~ 1v<1l 
vesse ls in Chj nc!;e wa tcrs and 5, G 70 men a'shorc . 

,I 
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G. h1 '~1 loc.:11 distu rl.i.:rnce~i liro 1 out J 11 1Hc£n-<1<.JU;i 

in 197.G, t:J1.' 0ovC'n1mcnt o{ that co\lJll.i y i-cqtH~~:tcd Lli<il 
l\rncr:i.can foJ:cc~; unclc·rl:al~c~ lo }lJ: of.ccL ll1c live: ~ : <1.11<1 Jn<)·· 
pc~l~ty of 7\m\~ric~m:; ,1nc1 ot.l icr forci~; n cJ:s in N.i cc11:;1qui1. 
l\ U.S. n<1v<1l c01nmil11dc~r w<1 '.: then .i.n~:lruc~t cc1 to c!:l:illi.l.i! :l1 
ncu1.:r<1l zonct; in l~iCiJJ: a~1u <1 (o proLcc:t "l ive~: ilnd pro-
pcl: l:y of l\mcric0n ::: c.n1cJ forc:i.0nct·!:." In J.lity of thilt 
ycur, a force of rn :~1rj nc~~ w,·1~: lancJt :cl fen: the p111T1<)!,;c,. ·-.r. .. c~ .. ~~;~I 
of c~;t;1b.l.i!; l1in q <.1 n c ulr<.11 zone . l\cldit.ional ncuu.-o l -···~-~ -
7.0n(~f; wen~ c!;t[1bl.l. ~:l1cd lid:c~r in th e yc,:1 r. 'J'li c /\rncj-j'(~f?rr~-~- '~~~,t 
rnil:i.tary _ prc!;encc in Nic<.tr<icJU<t co11ti1111c)d unLiJ JSU3 . 

7. ln 196'1, 111 (>)'(~ i . h .:i11 1 000 civ .i l:i .J.]l~; of Jn 
n<1tion<1Jjtic'.; 1 inc lur1 jn ~.r l\1 1 1 (:L·ic<111~_; , \JC'.l~C' h c.l cl iJ~; 

Ji o:.;L;:1~1c::; by C' OJVJolc'~;c rebel'.:; 11 r'z 11~ ~;L.111] cyv iJ .1 r>, \'li. ll1 
U Jc au t Ji o r .i ;..·.: 1 Li on u f th c Gov<' n ·i 11 1 c n L of th c C 01 1 '.JC> , ll . ~; . 
rn:i.J.itary tr;1n~; por t pl<.inc~; lc.t11dc d Dc l<Ji c":n }' ilr<1\1oop'.; - ... ... ;~ --: 
in ~-~Lmlcyvil18 \lli o cf fcctcd a n':-; c uc~ c1uriJJ q ;1 . f<HlF!it~~;~ .>'.:, 
;joint opc r dt:i.on . . r;ome of tlic forcisin lio :;t< 1q r.:~; · ]) ,l(l · .. : . • • ~, ;-.,,,,.·, 
bc~cn kill e d by th e rebels, in c.lud.i. n ~} U1 1·cc l\11 (·1·i. c< 1 11~ .: . · - ""' ;·· 

8. :tn 1'.JG S , PrC'~;ic.lcnt ,John'.;01 1 on1c·i· c d 11 .~;. c"1nrn· c'J 
foJ:cC.':~ to L 11;c1 in tli c Do~!1iJl:i c c-i n J;c·plll>l .i c lo r·\'<~cu .c: l.r:~ 
Nnc.i~ .i.c;m '.'". <tnc.l f c.)j~c:i q n nat-io11il.l.:; . 'J'lw lJ . ~; . En;J, ;1'.~~;y 

-in S•111to ))o;n i.nCJo li i1d r~pori..c cl thzd. Uw Doini n oi c.:rn 
(~ovcn11t11-- ;·1l \\1 <1 :-; un<iblc to SJtiuT i ll1tc'(~ Uic' ~;;dc l.y of 
/\rncr.i.ca11!.; <tnd . olhcr forci~r ncr~; du r.i .11q U1 c .i . n ~. \n- 1 ." C'C Li on 
tl1 (~n tc1kj)1c1 plci cc~. nch1cc: n }\pJ: il 2f\ and l·L iy 9 , J. ~J'/~i, 

;n11 ! 1rncLicai1:; and l"J:~ G 0U1cr ·forci~Jn n i.11 i cii d l~ ; 

\·.' cJ:c~ CVil cu iJl.C('.. 

For addit .i on a l c:x211i1pJe ~;, r;cc; " l\uLlio.:~j t. y or: l.l1 c 
P1:e s iclcnt t· o n.c p c l ll1 c J\tlit c l ~ in Eorc<1 ", 23 Dc · J ><trlrnc~:it: 
of State nullct:in, 1"73 (1 950) ; 1'ic rno.i:<1nc1w:1 of--t. Ji c ~-·-·--·--·-

f;-(·;rrcTt~o):- 5'(.)Y.---fli (-: D0 p<Jrtrnc nt of Sli:it. c I Octob c i· s I J.91 /. I 

"Hi silit t: o P.i·o t cct C:i.t:i.:.-~c n~_; in Forcj CJ n Coun tr .ic~~ by 
Lrmdin<J Forc c~ c; ", ( 2d eel., J9 :>.9) ; "Po\·:cr of th e 
Pre~.; i dent to Se nd t.li c~ .7\rrncc1 Fore cs Ou b; ic1c t Ji c Un .i t ed 
Stale s ", Committe e p r int prc1)~1 rcc1 fot- l.h c ~fojnt 

Comm.i .ttcc . made u p of t.hc Cornrnitl:cc on Forc i CJn gc l <t tion ~; 
anc1 the Co1n~ni U . C'C on l\ r rnc c1 Sc1·vicc: s of th e Scn<1l. c , 
Fcbi:u.ctry 28, 19 5 1, ll.2 Con~]l~css , lst ·~;c!:.; ~; i o n. 

. . ' 
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GENERAL COUNSEL OF THE D[PARTMF.NT OF DEFENSE 
WASHJNGl"ON, D. C. 20301 

Honorable Jacob 1\. Javits 
United States Senate 
Wa s hington, D.C. ?.05 10 

2 3 JUN 1975 

D ear Senator Javits: ~ 

,... 

~;~~ 
This letter responds to your notes of June 4, , 1975 to Secretary ,.,;;. · ' '-• 

~ ... ' .. 
Schlesinger and rn.yself forwarding a copy oi lyour recent Staternent '"'"';'!~ te: 

befo r e Congressman Zabl ocki 1 s Subcornrnittcc of the House I nter -
national Relations Connnittce with respect to the functioning of the 
War Powers Re.solution . We welc'orne your invitation to cornn1ent 
on your te stim.ony. 

M a ny of th e issues raised by you were adclrt!Sscd by me and by 
lvir. lvlonroe Leigh, th e State D e partm.ent L r-:g<ll Adviser , in our 
ov1n ter..;tirnony befor e th a t Subcom1nit:tcc . Ou:r testi1nony was a l so 
supplernentecl by a nubsequent joint l etter to Congress1nan Zabl ocki, 

· responding to a numbe r of questions aske<l by hi1n of us a t the 
conclusion of our testi1x!ony . A copy of that joint letter is enclose d 
for your convenience. 

As you note in your Statement, a major portion of your rem.arks i s 
devoted to the pro!Jl~n1 of con'sultation. In large n1easure, you 
criticiz.c the subsi.:'1nce of the consultations as \vell. as the procedui'e 
follow e d. Not l1 aving been pre sent during those con s ulta tions , it 
would be inappropriate for ine to comment on the adequacy thereof. 

Vv ith respect to the procedures for consultation, it is my view that 
the:· Congressional decision not. to specify s u ch procedures in section 
3 of the War Power s Resolution was eminently sound. It correctly 
re cogni z es that circumstances rnrt.y b e s u c h as to pr ec lude th e 
po ss ilJility of hohlin g the formal ni.cc tin1'. s of the Foreign Relations 
and. Inter national Relations Cornmit tees which your statc1nc nl 
conlc1nplatc s. 

Insofar as concerns the format and mot.le of delivery of the four 
initial reports under the War Power? Resolution~ I cannot agree . 

~) 
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with your conclusion 1.h;il they are "questionable in law". In tl1i ~ 

respect, your Statement first compl<lins· that the reports arc c;:csl 

jn the form of a personal 1~,tler lo the Speaker of the House and · _ - ... ~,;."'il..;•f..,..~ I 
.. . "' . ~ . • . iJ..1.,.l'-. ~ ' • 

the President Pro Tempore of the Senate. As you know, however.,~~:-.~~;' ~.--o':'.i 
section 4(a) of the War Powers Rc!solution specifically requir.cs ~.,;i- , 

that the reports be submitted to the Speaker and the President 
Pro Tern pore. Further, these four initial reports follow the 
custon1ary format of other executive co1nmunications to the 
Speaker and the President Pro Tc1npore; see, for ex<11nplc , 
House Document No. 94-142, printing a letter elated MCJ.y 9 , 19 75 
from the Prc~ident to the Speaker, complying with the notification . ~- ,.,.. .. 
requirement of section 652 of the Foreign Assistance Act of 19 61,...,~~~~::;.·~ ·t 
as amended. As to the objection that reports were delivered Lo the ...... ~!ti. ·~ 

residences of the Speaker and the Preside nt Pro Tc1npor <: , rather 
.than to their offici<1l offices at the Capitol, it should he obscrvccl 
that ( 1) the timing for subrnittal oLa 11;eport rnay b e s u ch that the 
expiration of the statutory 48-hour period occurs at a tirnc o f clay 
or night when the offices at the Capitol of these officials a r e closed, 
and (2) the full 48 hours (or most of that pc_riocl ) may b e required 
for the collection of available information t.o be incluclc~d in the re­
port and for the preparation of the report. In thi s connection, you 
will recall that , in the case of the first report, the 48-hour period 
began to run at 0400 a.m .. EDT o n April 3, 1975; the Pre s ident was 
in California; the report was telegraphed a t 2 14 9 p. m. EDT on 
April 4, 1975; and , furtherp that the Congress was not in s ession. 

Further1nore , a record copy of each notification was provided t.o each 
House of the Congress as a forrna l rnatter. See the following pa ge s 
in the Congressional Record (daily ed.) for acknowledgment of the 
receipt of these formal notifications: S5279-S5280 ri.ncl H2465 , 
April 7, 1975; S5872 aml H2706-H2707, April 14, 197 5; S 7297 ancl 
H3592, May 1, 1975; S8268 and I-I4080-H4081, May 15 , 1975. 

A?_to your observation tha t the r ,e ports were "brief to th e point of 
be·i·;1g in n1inin.1.al co1npliance with the conl~ ent. requirem e nts scl forth 

. in the lri.v1", I can only note again that circun1~~t.anccs n1;1y b e such 
that cornplete inforrnation is not available within 48 h ours . You will 
no doubt recall in this connection the uncertainty wlJich persisted for 
severa l ·tlays as tot.he extent of t.h e casualties incurrecl in cornwclion 
with the Mayagnez. Moreover, I cannot accept the inference made 

' , . 
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by you that these reports "do not sug~cst a readi nes s within llic 
Executive Branch to provide the full and tim.cly di s cl osure of 
relevant facts and judgments ..•• 11 It is my unde rstanding that 
we have honored every reqQest from .congressional co1nmittecs for , ·~~;#.!W ~ i 
amplifying information. ··-, · "7;-:.~~-

On the afternoon of May 14, 1975, prior to th e initiation of the i~ ~;so.ult 

on Koah Tang, th e Assistant. Secretary of Defen se {L ceishtivc Affairs} 
and a rep re sentativc of the Cha irman, J oint Chicf s of St<lff , br it: fed 
the Chairrnen of the Sencitc a nd I-louse Ar rned Serv i ces Committees , 
as well as the Senate Foreign Relations Co1nmittec in closed session. ~ 

I understand you participated in tha t briefing sess ion. On May 15, 1 97~- y­
when the President made his report under the W a r Powers Rcsoluti..-uitf~:~...,:! 
these men briefed th e Hous~ Interna tiona l R e lations Cornrnittcc and - ~nYG:\; . 
the House D efense A ppr opr iations Subcornrnittce . 

I 

I am enclosing a copy of a detailed' cHronology of th e M_~_y~g_:~c /, 

incident. With r espect to th e fac tual a ll egations contained in your 
testimony on th.e M_~_ya gue7~, I r espectfully submit t.b at m.any of these 

- ailegations are in error . In particular, . -: 

The amphibious assault by the. Marines was made on the 
.!lE!1 t isla nd, l\'oa h T ang was within w eapons r a nge of 

. May;:1:_g_~1ez and would have requir e d neutralizatio n by 
a ssanlt or otherwise even i f we were convince d tha t. 
the crew was no t o n the island. In fact , we be l ieved 
that it was like ly that the crew was on the s hip or 
th e isla nd or the mainland or parts of a ll thre e places . 

The assault on l<:oah Tang b egan not 20 minutes a fter th e 
release of the crew wa s m a de k n own, as the t cs lin1ony 
sugges t s , but with the a rrival o f assault h e l icopters 
in the a ir space off th e s hore o f I<oa h T a ng at a b out 
7 :0 9 p. rn. EDT , 14 M ay , long before th e r ctnrn of the 

·.-.c r ew to US control which took place at about ·11:1 5 p .1n . 
on tha t date. 

Th e inser tio n of th e fir s t assa ult w n.ve was con1plctcd 
a t 8:1.5 p.m. EDT , 11 M ay , whil e the boal containin g 
the M<lyaguez crc\v was not spott e d until 10: 2 3 p. m. 
A s a pra c tical matter, when a helicopter crash ed on 
th e beach at Koah Tang at 7:45 p.1n., we were irr evocably 
co1nrn ittcd. 

US losses were 18 :KJA/MIA. 
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by you t.h;it these reports "do not sug~es t a readiness within the 
Executive Branch to provide the full and ti1nc ly disclosur e of 
relevant facts and judgments ..•• 11 It is my understanding that 
we have honored every reqQest from .congressional committees for • ~;Ji) ~; 

' I amplifying information. ·· .. ,--;;-,~w ~· 

On the afternoon of May 14, 1975, prior to th e initiCltion of the ;1~;sault 
on Koah Tang, th e Assistant Secretary o f Defense (Lcr;islativc. Affairs) 
and a representative of the Chairman, Joint Chiefs of Staff , briefed 
th e Chairmen of the Semite a nd I-louse Ar rne d Serv i ces Committ e es, 
as well as the Senate Foreign Relations Cornmittec in closed session. ~ 

I understand y~u participat:d in that briefing session. On May 15,. l~I'.~, r 
when the ·President made his report under the War Powers Rcsolut1.--un~:.___.: 
thes e rnen briefed the Hons; Internationa l Relations Committee ancl - ~ -i~\; . 
the House Defense A ppr opr iations Subcornrnittce. 

\ 

I am enclosing a copy of a detailed' clfrono l ogy of lli c M~:<lg_:!cY-

incident. With r espect to the factual a U egations contained in your 
testimony on the M2_)~rigue 7~ , I r espectfully submit tbat nl.any of these 
ailegations are in error. In particular, . -: 

The amphibious assault by the. Marines was made on the 
.!'iE.!1t isla nd. l\'oah T ang was within weapons range of 

. May•~-~lCZ and would h ave required n eutrali z atio n by 
assault or otherwise even if we were convin ce d tha t 
the crew was not o n the island. In fact , w e be l ieved 
tha t it was like ly that the crew was on the s hip or 
the island or the mainland or parts of a ll three places . 

The assault on l\oah Tang b egan not 20 rnjnutes after the 
r e l ease of the crew was ma<lc known, as the t cs tirnony 
s u gges t s , but with the arr i val o f assault helicopters 
in the a ir space off th e s hore of l\ oah Tang at about 
7:0 9 p. m. EDT , 14 May, l ong before the retur n of the 

·-".C rew to US control which took place nt about .11:1 5 p.m. 
on tha t date. 

The inser tio n of th e fir s t assa ult wave w a s con1pletcc.l 
at 8: 1_5 p. m. EDT, 11 M ay , while the boat co ntaini ng 
the M i1yaguez crc\.v was no t spotte d until 10: 2 3 p. m. 
As a practical matter, when a helicopter crash ed on 
the bca ch at Koah Tang at 7 :45 p.1n., we were irr evocably 
co1nrnittcd. 

US losses were 18 :KJA/MIA • 
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Sir.ne rl J\11.,..ti.n J-\, h e t.'). 1o1<.~· ...u 

IA:u·U n I~. F (/·c · .-.-..un 

/ 
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THE WHITE HOUSE 

WASHINGTON 

August 5, 1976 

MEMORANDUM FOR: PHIL 

FROM: 

Please note the attache . roe Leigh gave me a call 
and indicated that they ha ad some inquires from 
Senator Javits' Off ice a out the observance of the War 
Powers legislation in reference to the Lebanese evacua­
tions. 

Monroe was not aware of the notifications of the House 
and Senate Leadership which we had made and I offered to 
send him copies of our reports on the same. 

Many thanks. 
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1'.ugust 5, 1 76 

I !OHROE LE"IGH 

FRO!>~: JlCK HARSH 

Att<.: c .~d a.re cop .. 5 of th~ re::;orts on tho Congrcssioneil 
cont,:; cts we made in ref e;..:cr,ce to both of the Le aner:c 
cvacu().tiona . 

~~s you know, ~e keep a very close hold on these , und I 
would ap re;ciato your maintaining their confi ~ntiality . 

Lany thanks . 

cc: Phil Buchcn 

JOM/dl 
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THE WHITE HOUSE 

WASHINGTON 

\ 
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THE WH!TE HOUSE 

WASHINGTON 

August 18, 1976 

)1vv.._ 
I I 

MEMORJ\..NDUM FOR : JACK MARSH 

FROM: PHIL BUCHEN '\). 

SUBJECT: War Powers Resolution 

This is in response to your memorandum o f August 3, requesting my views on the advisability of seeking a court determination regarding the constitutionality of the War Powers Resolution. For the reasons discussed b e low, I would not encourage the recommendation advanced by Senator Goldwater for such a determination. 

BACKGROUND 

The War Powers Resolution [Pub . L . 93--148;H.J.Res. 542, 93d Cong ., 2d Sess . (1973)] was enacted by Congress on November 7, 1973, over the veto of former President Nixon . Never before had Congress undertaken to codify or define rules applicable to the introduction of United States armed forces into war or threatened war. 
The announced purpose of the resolution , set forth in Sec . 2 ( a ) , is: 

II 
* * * 

. to insure that the collective 
judgment of both the Congress and 
the President will apply to the intro­duction of United States Armed Forces into hostilities , or in situations 
where imminent involvement in 
hostilities is clearly indicated by 
the circumstances , and to the continued use of such forces in hostilities or in such situations ." 

* * * 

( 
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Section 2{c) expresses a congressional understanding 
that the "constitutional powers of the President as 
Commander-in-Chief" to commit military forces exist 
only when: (1) Congress has declared war, (2) 
legislated specific authority, or (3) the United 
States is under attack. 

Section 3 provides that the President will consult 
with Congress "in every possible instance" before 
each use of armed forces in hostilities or threatened 
hostilities and regularly thereafter, until United_ 
States forces are disengaged or removed from such 
situations. The applicability of the resolution is 
initiated by Sec. 4, which requires that, absent a 
declaration of war, whenever United States armed 
forces are introduced (1) into hostilities or 
imminent hostilities; (2) into the territory, air 
space, or waters of a foreign nation, when equipped 
for combat (other than solely for the supply, replace­
ment, repair or training of forces); or (3) in numbers 
which substantially enlarge United States forces 
equipped for combat already located in a foreign 
nation, the President must report it in writing to 
Congress within 48 hours and periodically afterwards. 
It is significant that situations (2) and (3) are 
not tied to the actual outbreak of or imminent involve­
ment in hostilities, but restrict the mere deployment 
of combat forces into another country, whether or not 
hostilities might be anticipated. Even the strengthening 
of units already located in foreign countries is 
similarly restricted. 

Once the reporting provision has been triggered, Sec. 5 
takes effect. This section mandates that no later than 
60 days after a report is required, "th~ President shall 
terminate any use of United States Armed Forces with 
respect to which such report was submitted (or required 
to be submitted), "unless Congress grants specific 
authority for the operation to continue or "is physically 
unable to meet as a result of an armed attack upon the 
United States." The 60-day period can be extended for 
an additional 30 days if the President determines and 
certifies to Congress that the safety of United States 
troops demands their continued use in the course of 
bringing about their prompt removal. 
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DISCUSSION 

Senator Goldwater and others have argued that the War 
Powers Resolution represents a legislative encroachment 
upon the President's exclusive constitutional province 
in violation of the Commander-in-Chief clause [A.rt. II, 
Sec. 2, cl. 1). It is not clear whether their argument 
relates only to the effects of Section 5 or whether it 
also relates to the requirements that the President must 
consult with Congress and must report concerning the use 
of armed forces when there has been no declaration of war. 

As you know, on a number of occasions, most notably the 
Mayaguez incident, President Ford has directed military 
operations which came within the purview of the War 
Powers Resolution. A practice has developed in these 
instances which is neither cumbersome nor unseemly. The 
practice calls for the President to provide the Congress 
with notice of troop movement and to consult with members 
of the Congressional leadership on the general nature of 
the problem and his intended solution. Although noting 
the War Powers Resolution, the President has, for the 
record, consistently relied solely on his constitutional 
powers to effect these actions (see attachment). 

Therefore, I see no point in trying to challenge the 
consultation and notification procedure of the resolution. 
However, the more serious objection is Section 5 which 
requires the President to terminate military action after 
a specified period unless the Congress grants specific 
authority to continue the operation. It is possible to 
imagine a situation where the President would want to 
continue despite the refusal of Congress to approve his 
operation, but until we arrive at that situation, I do 
not see that there would be a case or controversy for 
submission to a court. Also, the initiative to bring 
a court action would probably have to come from Members 
of Congress who would seek to stop the continuation of 
the operation if it went beyond the period specified in 
the statute. At that point, the Department of Justice 
would enter the case for the President, and I see no 
reason why private funds would be required to defend 
the case against the President. 
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I fear that Senator Goldwater has not realized that 
it is impossible to go at will into court for the 
purpose of challenging a particular statute. A 
federal court will only hear a "case or controversy" 
and will not decide in the abstract on the validity 
or interpretation of a statute. As you recall; we 
have wanted to challenge statutes allowing for 
Congressional "veto" of Executive actions, but we 
are not able to initiate a suit and must await the 
occasion of an actual veto that we defy and then 
are challenged for defying it. Therefore, I would 
discourage the Senator from the fund raising effort 
which he proposes in his letter to Bill Whyte. 



THE WHITE HOUSE 

WASHINGTON 

August 10, 1976 

MEMORANDUM FOR: JACK MARSH 

FROM: PHIL BUCHEN 

SUBJECT: War Powers Resolution 

This is in response to your memorandum of August 3, requesting 
my views on the advisability of seeking a court determination 
regarding the constitutionality of the War Powers Resolution. For 
the reasons discussed below, I would not encourage the recommendation 
advanced by Senator Goldwater for such a determination. 

Background 

The War Powers Resolution [Pub. L. 93-148; H.J. Res. 542, 93d 
Cong., 2d Sess. (1973)] was enacted by Congress on November 7, 1973, 
over the veto of former President Nixon. Never before had Congress 
undertaken to codify or define rules applicable to the introduction of 
United States armed forces into war or threatened war. 

The announced purpose of the resolution, set forth in Sec. 2(a), is: 

" to insure that the collective 
judgment of both the Congress and 
the President will apply to the intro­
duction of United States Armed Forces 
into hostilities, or in situations where 
imminent involvement in hostilities is 
clearly indicated by the circumstances, 
and to the continued use of such forces 
in hostilities or in such situations. " 

Section 2(c) expresses a congressional understanding that the 
"constitutional powers of the President as Commander-in-Chief" to 
commit military forces -exist only when: (1) Congress has declared 
war, (2) legislated specific authority, or (3) the United States is under 

attack. 
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Section 3 provides that the President will consult with Congress "in 
every possible instance" before each use of armed forces in 
hostilities or threatened hostilities and regularly thereafter, until 
United States forces are disengaged or removed from such situations. 
The applicability of the resolution is initiated by Sec. 4, which 
requires that, absent a declaration of war, whenever United States 
armed forces are introduced (1) into hostilities or imminent 
hostilities; (2) into the territory, air space, or waters of a foreign 
nation, when equipped for combat (other than solely for the supply, 
replacement, repair or training of forces); or (3) in numbers which 
substantially enlarge United States forces equipped for combat already 
located in a foreign nation, the President must report it in writing 
to Congress within 48 hours and periodically afterwards. It is 
significant that situations (2) and (3) are not tied to the actual outbreak 
of or imminent involvement in hostilities, but restrict the mere 
deployment of combat forces into another country, whether or not 
hostilities might be anticipated. Even the strengthening of units 
already located in foreign countries is similarly restricted. 

Once the reporting provision has been triggered, Sec. 5 takes effect. 
This section mandates that no later than 60 days after a report is 
required, "the President shall terminate any use of United States 
Armed Forces with respect to which such report was submitted (or 
required to be submitted)," unless Congress grants specific authority 
for the operation to continue or "is physically unable to meet as a 
result of an armed attack upon the United States." The 60-day period 
can be extended for an additional 30 days if the President determines 
and certifies to Congress that the safety of United States troops demands 
their continued use in the course of bringing about their prompt removal. 

Discussion 

Senator Goldwater and others have argued that the War Powers 
Resolution represents a legislative encroachment upon the President's 
exclusive constitutional province in violation of the Commander-in­
Chief clause [Art. II, Sec. 2, cl. I]. Althongh I shaxe the eeneerns-·­
of-Seftat&r--CGl-dwater·afia··others-iiithis· regard, 1 do not believe that· 
any gain wottld-be--i'ea·lized-tnseeKii:1g-·a-con:fl'onta:tioif Wi ffitliF-Cong re-s s 
on thi-&-i-Sflle at a.ny-t?rrm11fllie7oreseeab1:e future. My- vie :n i:A: ittris 
r-ega rd have--b.e.eft- rein:for~li-by-my wO'l"ki.ng-experien.ees -11Jith the 
R.eao.lu-Hon. 

Surprisingly little discussion of the Commander-in-Chief clause is 
found in the Convention or in the ratifying debates. From the evidence 
available, it appears that the Framers vested the duty in the President 

·~~ 
~~ ' 
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11
, ••• to be Commander in Chief of the Army and Navy of the 

United States ••• ", because experience in the Continental Congress 
had disclosed the inexpediency of vesting command in a group and 
because the lesson of English history was that danger lurked in 
vesting command in a person separate from the responsible political 
leaders [May, "The President Shall Be Commander in Chief," in 
E. May (ed.), The Ultimate Decision -- The President as Commander 
in Chief (New York: 1960)]. 

The purely military aspects of the Commander-in-Chiefship were 
those which were originally stressed. Hamilton said the office 
11would amount to nothing more than the supreme command and 
direction of the military and naval forces, as first general and 
admiral of the confederacy." [The Federalist No. 69 (Modern 
Library ed. 1937), 448] 

Story wrote in his Commentaries: 

* * * 
"The propriety of admitting the president 
to be commander in chief, so far as to give 
orders, and have a general superintendence, 
was admitted. But it was urged, that it 
would be dangerous to let him command in 
person, without any restraint, as he might 
make a bad use of it. The consent of both 
houses of Congress ought, therefore, to be 
required, before he should take the actual 
command. The answer then given was, that 
though the president might, there was no 
necessity that he should, take the command in 
person; and there was no probability that he 
would do so, except in extraordinary emer­
gencies, and when he was possessed of superior 
military talents. 11 [J. Story, Commentaries 
on the Constitution of the United States (Boston: 
1833), §1486.] 

In 1850, Chief Justice Taney, for the Court, said: 

"His duty and his power are purely military. 
As commander-in-chief, he is authorized to 

direct the movements of the naval and military 
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forces placed by law at his command, and to 
employ them in the manner he may deem most 
effectual to harass and conquer and subdue the 
enemy. He may invade the hostile country, 
and subject it ot the sovereignty and authority 
of the United States. But his conquests do not 
enlarge the boundaries of this Union, nor extend 
the operation of our institutions and laws beyond 
the limits before assigned to them by the legis -
lative power." 
[Fleming v. Page, 9 How. (50 U.S.) 603, 615, 
618 (1850)] 

The basis for a broader conception of the power was laid in certain 
early acts of Congress authorizing the President to employ military 
force in the execution of the law. [l Stat. 424 (1795 ): 2 Stat. 443 
(1807), now 10 U.S. C. §§331-334.] Later, Lincoln advanced the 
claim still further by asserting that the "war power" was his for the 
purpose of suppressing rebellion, and in the Prize Cases [2 Bl. (67 
U.S.) 635 (1863)] of 1863, a divided Supreme Court sustained this theory. 

A broad view of the President's power as Commander in Chief continued 
to develop during World Wars I and II. A succession of presidents 
claimed that the Commander-in-Chiefship carried with it independent 
powers to utilize military forces not only to protect the nation from 
attack but to further the nation's interests across a wide spectrum of 
activity, without significant Congressional limitation. 

During World War II, President Roosevelt claimed the power authorized 
him to impose mandatory price controls, to create new government 
agencies, to evacuate Japanese from the West Coast and to create the 
National War Labor Board prohibiting all labor disputes. 

During the post-war years, there was some diminution of the power 
asserted under the Commander-in-Chief clause. However, this was 
largely a reaction against the wartime exercise of power by Presidents 
Roosevelt and Truman and this fact was recognized by the Supreme 
Court when it struck down the President's action in seizing the steel 
industry while it was struck during the Korean War [Youngstown Sheet 
and Tube Co. v. Sawyer, 343 U.S. 579 (1952)]. 
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Despite this temporary setback, the trend of growth in the war 
power was not reversed. President Truman did not seek 
congressional authorization before sending troops to Korea and 
subsequent presidents similarly acted on their own in putting 
troops into Lebanon and the Dominican Republic as well as most 
notably into Indochina. Eventually, however, public opposition 
to the Vietnam War precipitated a constitutional debate as to the 
appropriate scope of Presidential power in this area, a debate which 
went on inconclusively between Congress and the Executive and one 
which the courts were content generally to avoid. It was against 
this backdrop that the War Powers Resolution was enacted. 

The central observation to be made regarding the War Powers 
Resolution is that it has established certain limited precedents of 
practice and policy rather than constitutional rules. At this particular 
time in our history, it is a realistic solution to a fundamental conflict 
between the Legislative and Executive Branches and should not be 
assaulted frontally. 

~On a number of occasions, most notably the Mayaguez incident, 
President Ford has directed military operations which came within 
the purview of the War Powers Resolution. A practice has developed 
in these instances which is neither cumbersome nor unseemly. The 
practice calls for the President to provide the Congress with notice 
of troop movement and to consult with members of the Congressional 
leadership on the general nature of the problem and his intended 
solution. Although noting the War Powers Resolution the President 
has, for the record, consistently relied solely on his constitutional 
powers to effect these actions (see attachment)./ 

Conclusion 

In view of the fact that the War Powers Resolution has l ed to 
Presidential practices and policies which are both workable and 
dignified, there would appear to be no pres sing need to disturb 
them. Additionally, the President always retains the flexibility 
to take a firmer position on the subject should that ever become a 
necessity. Finally, this issue raises the kind of fundamental rub 
between the Legislative and Executive Branches which best lends 
itself to solutions grounded in comity. For these reasons, I cannot 
support the recommendation of Senator Goldwater to seek a court 
challenge to the War Powers Resolution. 

# 



THE WHITE HOUSE 

WASHINGTON 

August 3, 1976 

MEMORANDUM FOR: 

FROM: 

Please note the attached letter to Bi 
was sent to the White House. 

The President has raised the ques i as to whether the course 
suggested by Senator Goldwater sH uld be pursued on getting a 
court determination of the War Powers Act. 

I would appreciate your views. 

Many thanks. 

cc: Dick Cheney 
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BARRY GOLDWATER 
ARIZONA 

/~CJ.::IVED 
COMMITTCES r 

A ERONAUTICAL AND SP/ICE SCIENCES 

~f{M. G . WHYT2: 

lJ}UL 2 7 1~ 76 

!i{JCl PHESIOEN]j 
lf,lf\SHINl3TOH 

July 21, 1976 

Mr. William Whyte 
U. S. Steel 

WASHJNSTON, D.C. 2-0510 

1625 K Street, Northwest 
Washington, D. C. 20006 

Dear Bill: 

ARMED SERVICES 

PREPARC:ONESS INVESTIGATING SUBCOMMITTEE 

T ACTICAL AIR POWC:R .5UBCOMMITTEC 

INTELLIGENCE SUBCOMMITTEE 

MILITARY COtJSTRUCTION SUDCOM"'41TTEE 

R ESEARCH ANO DEVELOPMENT SUBCOMMITTEE 

Ever since the Congress foolishly passed the War Powers 
Act about two years ago, I had been discussing the de­
sirability and possibility of bringing a suit so that an 
ultimate decision could be made by the Supreme Court testing 
the constitutionality of this meas ure. 

I 

In my humble opinion, it i s· unconstitutional, but far beyond 
that, it makes the Congress, all 535 members, the group 
which will determine foreign policy, the group which will 
determine if, when and with whom we go to war and, to be 
hones t with you, it scares the daylights out of me. 

Now, rr.y question to you is that if we can . reach a determina­
tion as to how much thi s course of action might cost , and 
I 1 m thinking of at least a quarter of a million dollars, do 
you think we can put enough men together to raise the money 
for that purpose? I will be very willing to he lp in any 
way that I can, but l et me sugges t, Bill, that yo u first 
discuss t his with the Pres ident. I have very qu ickly brushed 
it by him, but I have a feeling that he would be very desirous 
of having t he test made . I know that Nixon had that fee ling 
and I haven 1 t spoken with a former Secretary of State yet 
who does n1 t feel that this legislation can be destructively 
dangerous to the future of our country. I \voul d appreciate 
hearing from you. I am writing no one else until the two of 
us can either agree or di sagree . 

~. 
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THE WHITE HOUSE 

WASHINGTON 

April 30, 1975 

Dear MrT Speaker: 

On April 4, 1975, I reported that U.S. naval vessels had 
.been ordered to · participate in an international humanitarian 
relief effort to transport refug~es ahd U.S. nationals to 
safety from Danang and other seaports in South Vietnam . 
This effort was undertaken in response to urgent appeals 
from the Government of South Vietnam and in recognition of 
the large-scale violations by the North Vietnamese of the 
Agreement Ending the War and Restoring the Peace in Vietnam~ 

' -

In the days and weeks that followed, the massive North 
Vietnamese attacks continuedo As the forces of the Government · 
of South Vietnam were pushed further back toward Saigon, we 
began a progressive withdrawal of U.S . citizens and their 
dependents in South Vietnam, together with foreign nationals 
whose lives were in jeopardy . 

On April 28 , the defensive lines to the northwest and south 
of Saigon were breached. Tan Son Nhut Airfield and Saigon 
came under increased rocket attack and for the first time 
received artillery fire. NVA forces were approaching within 
mortar and anti- aircraft missile range . The situation at 
Tan Son Nhut Airfield deteriorated to the extent that it 
became unusable . Crowd control on the airfield was breaking 
down _ and the collapse of the Government forces within Saigon 
appeared imminent. The situation presented a direct and 
imminent threat to the remaining U.S. citizens and their 

. ~ependents in and around Saigon. 

On the recommendation of the American Ambassador there, I 
oi:.:dered U.S. military fqrces to proceed by means of rotary 
'wing .aircraft with an emergency final evacuation out of · 
consideration for the ~afety of U.S. citizens. 

In accordance with mv desire to keep the Congress fully 
informed on this matter, ' ar{a taking note of the provision 
·of section· 4 of the War Powers Resolution (Public Law 93-148} , 
I ·wish to report to you that at about 1:00 A. M. ED'r# 
.Apri~ 29,, 1975 6 U.S. forces entered South Vietnam airsp<ice. 
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A force of 70 evu.cua ti on helicopters and 8 65 i·l.J.r i nes evacuated about 1400 U.S. citizens, tog0ther with approximately 5500 third country nationals and South Vietnamese , from landing zones in the vicinity of the U.S . Embassy, Saigon, and the Defense Attache Office at Tan Son Nhut Airfield . The last elements of the ground security force departed Saigon at 7:46 P.M. EDT April 29, . 1975. Two crew members of a Navy search and rescue helicopter are missing at sea. There are no other known u.s . ·casualties from this operation, although two U.S. Marines on regular duty in the co~?ound of the D~~ense Attache Office at Tan Son Nhut Airfield had been killed on the afternoon (EDT} of April 28, 1975, by rocket attacks. into a refugee staging area. U.S. fighter aircraft provided protective air cover for this oper:ation, and for the ·with­drawal by water of a few Americans from Can Tho, and in ona instance ~uppressed North Vietnamese anti-aircraft artillery firing upon evacuation helicopters as they departed.. The ground security forc~s on occas'on returned fire during the co·urse of .the evacuation operation ~ 

The operation was ordered and conducted pursuant .to the President's Constitutional executive power and his authority as.Commander~in-Chief of U.S. Armed Forces. 

The United States Armed Forces performed a very difficult mission most successfully. Their exemplqry courage and discipline are deserving of the nation's highest gratitude. 
Sincerely, 

The HonorabJ.e 
The Speake:i: 
United States House of Representatives 

.W~shington,,, Do Co 20515 
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. .. 




