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ground to higtorians and §tudenfs of Constitutional law. Like
biblical texts, they have been subjected to exacting éxégegis
in an effort to extract detailed commandments for our guidancel
from the very‘general’;nd broad wording of Article IT of the
Constitution. To quote Mr. Justice Jackson in the §£§glu,_
Seizure case about'thevvagueness of the language of Article II
(72 S. Ct. 863, 869—8705: |

""Just what our forefathers did envision, or’
would have envisioned had they foreseen modern
conditions, must be divined from materials
almost as enigmatic as the dreams Joseph _
was called upon to interpret .for Pharaoh. A
century and a half of partisan debate and
scholarly speculation yields no net result

but only supplies more or less apt quotations
from respected sources on each side of any
question. They largely cancel each other."

Mr. Justice Jackson further observed with respect to the Commander-
in-Chief clause that (Id.at 873):

"These cryptic words hgv§ given rise to some

of the most persistent controversies in our

constitutional history.- Of course, they imply

something more than an empty title. But just

what authority goes with the name has plagued

Presidential advisers who would not waive or

narrow it by nonassertion yet cannot say where

-~-it begins or ends." :

Similarly, the governing court decisions--which are
relatively few in number--have not definitively resolved the
full scope of Presidential Commander-in-Chief power. 1In part,

these decisions are inconclusive because of the tradition that




Constitutional issues are dealt with on the narrowest grounds
p0551b1e. In part, they reflect the fact that challehged_
actions of the President in the war power context do not
normally rely solely on the Commander-in-Chief power. The
Pre51dent's Executive Power, his Foreign Relations Power,- his
duty to take care fhat the laws--including the Constitution and
treaties made under the authority,of the United States--be
faithfully executed, the responsibility to protect the States
of the Union against invasion, hlg Const1tut1ona1ly-prescpibed
oath of office, and his statutory powers exercisable during
national emergency have all been cited;.sometimes conﬁunctifely,
as the basis for various exercises of the war power by the
President.

Because these judicial.precedents and the debates‘of the
FouﬁdinglFathers’do not provide‘ready answers to war power |
issues which recur periodicéll}, Presidents, legislators, litigants
and scholars have also relied on the precedents establlshed by
prior Presidential or Congressional actions. While opp051ng
parties have been known to claim the same incident as a precedent.
for their side because of varying emphasis placed on the facts
of the incident or because of disputed facts, it is generally

accepted that such precedents are a valid tool in Constitutional

interpretation. As Mr. Justice Frankfurter declared in the Steel‘

Seizure case (op. cit. supra at 897):
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"The Constitution is a framework for government.

- Therefore the way the framework has consistenly
operated fairly establishes that it has operated
accordingly to its true nature. Deeply embedded
traditional ways of conducting government cannot
supplant the Constitution or legislation, but
they give meaning to the words of a text or supply
them. It is an inadmissibly narrow conception of
American constitutional law to confine it to the
words of the Constitution and to disregard the
gloss which 1life has written upon them. In short, ...
a systematic, unbroken, executive practice, long
pursued to the knowledge of the Congress and
never before questioned, engaged in by Presidents
who have also sworn to uphold the Constitution,
making as it were such exercise of power part of
the structure of our government, may be treated
as a gloss on 'executive Power' vested in the
President by 8 1 of Art. II." :

Inasmuch as war power issues€have_far frém been.ighored by
the.Congress during the past 200 yeafs, it is not surprising that-
all the relevant materials have previously been collected and
published. by theACongress. Within the past three decades--
spurred by the 50-ca11éd Great Debate of 195' on the issue of
stationing1U;S. forces in Europe and the subsequent. debates
about the Korean War, the Viefnam War, the National Commitment
Resolution, and the War Powers Resolution--there have been
repeated hearings befdre various committees and extensive floor
debate on a number of bills andresoluﬂons.‘ Compilations of back-
ground materials were assembled. Testimony was heard from
Executive.Branch witnesses, from Members of CongreSs,_from
practicing lawyers, and from other scholars. Learned articles

from law reviews and other journals were incorporated into the




hearing records or separately published in the Congressional

~

Record.
Rather than plagiarize these materials and pretend to a

degree of erudition that I do not claim, and because I do

not believe that I can up with definitive answers where

others héve failed, I will not atfempt'to duplicate or

synthesize what has already been written on the subject. 1

. am also gyided in this respect by the oft-quoted obser?ation

of Mr. Justice Holmes that "General propositions do not decide

concrete cases. The decision will depend on a judgment or

intuition.more subtle than any aréicuiate major premise."

The Committee and those who may read these hearings may

draw their own conclusions from the existing'materials, the

most significant of which I shall now list for the record:

The Constitution of the United States of America--Analysis -

and Interpretation, (Sen. Doc. No. 92—82,‘pp. 448-473; prepared

by the Congressional Research Service, Library of Congress)j

Background Information on the Use of United States Armed Forces

in Foreign Countries (H. Rept. No. 127; 82d Cong., lst sess.,

of the House Foreign Affairs Coﬁmittee,'Féb. 20, 1951, and
1970 revision by. the Foreign'Affairs'Division, Legislétive

Reference  Service, Library of Congress); Powers of the President

-to Send the Armed Forces Outside the United States (prepared by

the Executive Branch for the use of the Joint Committee of the

Senate Foreign Relations and Armed Services Committees, Feb. 28,

1951, Committee Priﬁt, 82d Cong., 1lst sess.); The Powers of the

1
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President as Commander-in-Chief of the Army and Navy of the

United States (H. Doc. No. 443, 84th Cong., 2d sess., June 14,

1956); U.S. Commitments To Foreign Powers, Hearings -Before the

Senate Foreign Relations Committee on S. Res. 151 (90th Cong.,

1st sess., Aug. 16, 17, 21, 23, and Sept. 19, 1967); National

Commitmentsv(S. Rept. No. 91-129, April 16, 1969, of the Senate

Foreign Relations Committee on S. Res. 85, 91st Cong., 1lst

sess.); Documents Relating to the War Power of Congress, The

President's Authority as Commander-in-Chief and the War in

Indochina (Committee Print, 91st Cong., 24 sess,, of the

Senate Foreign Relations Committee, July 1970); War Powers

- (S. Rept. No, 220, June 14, 1973, of the Senate Foréign Re-
lations Committee on S, 440, 93d Cong., 1st sess.); War Powers

Resolution of 1973 (H..Répt. No, 93-287, June 15, 1973, of

the House Foreign Affairs Committee on H, J. Res., 542, 93d
Cong., 1st sess.); War Powers.(H. Rept. No. 93-547, Oct. 4,

1973, Conference Report on H.J. Res, 542, 93d Cong., 1lst sess.);

and Vetoing House Joint Resolution 542, a Joint Resolution

Conterning the War Powers of Congress and the President, Méssage

from the President of the United States, October 24, 1973 (H.

Doc. No. 93-171, October 25, 1973, 93d Cong., 1lst sess.).

See also the following hearings held by the House International

Relations Committee and the Senate Eoreign Relations Committee




on War Powefs: House--1970, 1971 and 1973; Senate--1971
and 1973. | kowe‘le_f’) . |
The Committee may find it helpfuBJif I were to present
an overview of the attempts made by the Congress over the past
thirty years to deal with the war power issue. This peried
has been characterized by some as one in which the Congress
initially surrendered its power to the President and sub-
sequently redressed the balance.aTd regained its authofity.
I for one, however, view the period as exemplifying a continuing
effort at-compromise solutions which failed to reach.ahy con-
élusive results. The oﬁter limits of Presidential versus
Congressional authority are still,‘in my opinion, unresolved.
They are necessarily unresolved because these authorities
overlap and conflict, énd were deliberately designed to do so
in accordance with the fundamental concept of separation of
powers. The President's po;ef as Commander-in-Chief is no
less subject to checks and balances than his other Constitutional
powers. It is subject in appropriate cases to judicial review,
and,as I shall later indicate, is also subject in certain areas
to legislative restraints.
Thirty years ago thié summer, thé Congress engaged in‘a
preliminary round of the so-called Great Debate. The issue.was

whether the Armed Forces of this coﬂntry could become involved,




without a declaration of war, in a war pursuant to a Resolution .

of the United Nationé Secﬁrity Couﬁcil under Article 42 of the
Charter, which was thén pending United States ratification."The
forces at the disposal of the Seéurity Council were those to be
made available by the Members of the United Nations in accordance

with special agreements negotiated between the Members éhd'

]

the Security Council under Article 43 of the Charter, which
expressly provided that the agreements "shall be subject to
rétificafion by the signatory states in accordance with their
respective constitutional processes.'" The result of the de-
bate was fhe enactment by the CoﬁéreSs*of section 6 of the
United Nations Participation Act of 1945 (Public Law 79-264):

"The President is authorized to negotiate a special
agreement or agreements with the Security Council
which shall be subject to the approval of the
Congress by appropriate Act or joint resolution,
providing for the numbers and types of armed forces,
their degree of readiness and general location, and
the nature of facilities and assistance, including
rights of passage, to be made available to the

- Security Council on its-call for the purpose of
maintaining international peace and security in
accordance with article 43 of said Charter. The
President shall not be deemed to require the
authorization of the Congress to make available

-~-to the Security Council on its call in order to
take action under article 42 of said Charter and
pursuant to such special agreement or agreements \
the armed forces, facilities, or assistance
provided for therein: Provided, That nothing
herein contained shall be construed as an au-
thorization to the President by the Congress to
make available to the Security Council for such




purpose armed forces, facilities, or assistance in

addition to the forces, facilities, and assistance e
provided for in such special agreement or agree-
ments." (Emphasis sipplied.) :

The compromise embodied in section 6 of the United Nations
Participation Act of 1945 resolved undoubtedly the most ser-
ious challenge during the summer of 1945 to the Senate's advice
and consent to the ratification of the U.N, Charter. -

In 1949, the President submitted the North Atlantic Treaty
to the Senate for advice and consent to ratification. Two of the
pfin;ipal issues raised by the Treaty language were the extent
ofAnation's commitment and the respective roles of the President
and the Cdngress in meeting that'éommitment.

With.respect to the commitment in’Article 5 of the Treéty
that, in the event of an armed attack against one or more of the
Parties, each Party will assist the Party or Parties so attacked

by taking such action as it deems necessary '"to restore and

maintain the security of the North Atlantic Area'", the Committee

on Foreign Relations emphasized in its report that (Sen. Exec.
Rept. No. 8, 81st Cong., 1st sess., pp. 13-14):

- "this clearly does not commit any of the parties to
~declare war. Depending upon the gravity of the
attack, there are numerous measures short of the use
of armed force which might be sufficient to deal with
the situation. Such measures could involve anything
from a diplomatic protest to the most severe forms
of pressure. '

"In this.connection, the committee calls particular
attention to the phrase 'such action as it deems necessary.'
These words were included in article 5 to make absolutely
clear that each party remains free to exercise its
honest judgment in deciding upon the measures it
will take to help restore and maintain the security

of the North Atlantic area. The freedonm of decision
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as to what action each party shall take in no way
reduces the importance of the commitment under-
taken. Action short of the use of armed force

might suffice, or total war with all our

resources might be necessary. Obviously article

5 carries with it an important and far-reaching
commitment for the United States; what we may do

to carry out that commitment, however, will depend
upon our own independent decision in each particular
instance reached in accordance with our own consti--- -
tutional processes."

As for the second issue, the Committee Report recalled
that (Id. at p. 14):

"During the hearings substantially the following
questions were repeatedly asked: In view of the
‘provision in article 5 that an attack against one
shall be considered an attack against all, would the
United States be obligated to react to an attack on
Paris . or Copenhagen in the same way it would react
to an attack on New York City? 1In such an event
does the treaty give the President the power to take
any action, without specific congressional au-
thorization, which he could not take in the absence
of the treaty?" :

.

" Continuing, the Committee declared that (Ibid.):

"The answer to both these questions is 'No.' . .

"In the event any party to the treaty were attacked
the obligation of the United States Government would
be to decide upon and take forthwith the measures
it deemed necessary to restore and maintain the

- security of the North Atlantic area. The measures

""which would be necessary to accomplish that end
-would depend upon a number of factors, including the
location, nature, scale, and significance of the
attack. The decision as to what action was necessary,
and the action itself, would of course have to be
taken in accordance with established constitutional
procedures as the treaty in article 11 expressly
requires. ’ . :

- "Article 5 records what is a fact, namely, that an-
armed attack within the meaning of the treaty would

SF
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- in the present-day world constitute an attack upon v
the entire community comprising the parties to the 0 r
treaty, including the United States. Accordingly,
the President and the Congress, within their .
sphere of assigned constitutional responsibilities,
would be expected to take all action necessary ‘and
appropriate to protect the United States against the
consequences and dangers of an armed attack committed
against any party to the Treaty. The committee
does not believe it appropriate in _this report to

~undertake to define the authority of the President "
to use the armed forces. Nothing in the treaty,
however, including the provision that an attack
against one shall be considered an attack against .
alT,"increases or decreases the constitutional

powers of either the President or_ the Congress or
changes the telationship between them.'" (Emphasis
supplied.) _

In June 1950, in response to the attack by the North

- Koreans upon the forces of the Republié of Korea, thé_U.N.

Security Council acted under Article 39 of the Charter to call
upon ''all Members to render every assistance to the Unitedv
Nations in the execution.of.this resolution and to refrain
from giving assistance to the North Korean authorities" and.
to recommend that "the Membeérs of fhe United Nations  furnish

such assistance to the Repubiic of Korea as may be necessary

. to repel the armed attack and to restore international peace

~and security in the area." The political and Constitutional

concerns expressed in the Congress during 1945 which resulted

in the compromise of section 6 of the United Nations Participation

~Act of 1945 were apparently disregarded by the President when

he ordered U.S. forces into combat action in Korea in response

to the Security Council's request, since the section was
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technically not applicable to the June 1950 Security Council‘s
Resoiution.v The President's "failure to respect the spirit

of the 1945 compromise' was subsequently objected to'by Senator

Taft at the commencement of the "Great Debate' on January 5,

1951 (Congressional Record, vol. 97, p. 54 at pp. 57, 65):..

although the well-known State Department legal memorandum of
Ju1y13, 1950, had quoted speeches by Senators Wiley and

Austin on July 26 and 27, 1945 (i.e., preceding the enactment

of séc.'é) declaring that the President's obligation toifaithfuliy'i
execute the laws included the U.N. Charter as a whole and that

his constitutional power is in no manner "impaired" by article 43 .

of the Charter (American Foreign Policy 1950-1955, Basic Documents,

Dept. of State pub. 644@,*DeF. 1957, Vol. II, p. 2542 at pp.
2547-2548) . : | |

On September 9, 1950, the:President announced to the press
that he had that day "appfovéd substantial'incréases in the.
strength of United States forces to be stationed in Western
Europe in the interest of the defense of that area" and that
the "extent of these increases and the timing thereof will
be worked out in close coordination with our North Atlantic
Treaty parfners." (Ibid., Vol. I, p. 1504). On January 8,

1951, at the conclusion of the ""State of the Union'" address,

T L

Senator Wherry introduced S. Res. 8, 82d Congress: '"Resolved,
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That it is the sense of the Senate, that no Ground Forces

of the United States should be assigned to duty in’the
European area for the purposes of the North Atlantic Treaty’
pending the formulation of a policy with respect thereto

by the Congress." (Congressional Record, Vol. 97, p. 94).

The Wherry"Reéolufion was referred to a joint committee
of the Foreign Relations and Armed Services Committees
for hearings which became the focal point of the "Great

Debate". (Assignment of Ground 'Fdrces of the United States

to Duty in the European Area, Hearings Before the Senate

Foreign Relations and Armed Services -Committees, Feb. 1, 15,
16, 19, 20, 21, 22, 23, 24, 26, 27, and 28, 1951). During

his testimony on the Resolution, Secretary of State Acheson

was asked to "comment as to the power of the Executive to send
. ¥

troops to Europe'". In response, Secretary Acheson filed‘for
the récord what he termed '"a very substantial brief in-that
‘regard,' which discussed the matter under the followihg
I_.headings:

"A. That the President's power to send ‘the

T Armed Forces outside the country is not
dependent on congressional authority

has been repeatedly‘emphasized by numerous
publicists and constitutional authorities.

"B, It is important to examine some of the
purposes for which the President as
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Commander-in-Chief has dispatched American
troops abroad. In many instances, of
course, the Armed Forces have been used
to protect specific American lives and

~ property. In other cases, however, United
States forces have been used in the broad -
interests of American foreign policy.

"C. .In other cases United States forces have
been used to implement provisions of
treaties to which the United States was B

‘a party.’ It is the President'’s duty under
the Constitution to take care that the laws
are faithfully executed. That this applies
to treaties (which are a part of the supreme
law of the land) as well as to statutes is
unquestioned. As stated by ex-President
William H. Taft: 'The duty that the
President has to take care that the laws be
faithfully executed applies not only to the
‘'statutory enactments of ‘Congress but also

to treaties***' (The Boundaries Between

the Executive, the Legislative, and the
Judicial Branches of the Government, 25 Yale
Law Journal 613),

"D. Not only has the President the authority
- to use the Armed Forces in carrying out

the broad foreign '‘policy of the United
States and implementing treaties, but it
is equally clear that this authority may
not be interfered with by the Congress in
the exercise of powers which it has under
the Constitution. (Ibid., p. 77 at pPp.
88-93).

The "Great Debate" cdnciuded on April 4,‘1951,'with the
adoption by the Senafe of S. Res. 99 by a véte of 69-21
(and, by a vote of 45-41, of a slightly different resolution
which sought the concurrence of the House of Reprentatives,

S. Con. Res. 18; Congréséionalvﬁécord, Vol. 97, pp. 3282-

83, 3293-94). S. Res. 99, 82d Congress, approved the
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President's designation of General Eisenhower as SACEUR and

his action "in placing Armed Forces of the United States in

Europe under his command" and, inter alia, resolved that:

"6. it is the sense of the Senate that, in

the interests of sound constitutional processes,
and of national unity and understanding, con-
gressional approval should be obtained of any
policy requiring the assignment of American T
troops abroad when such assignment is in imple-
mentation of article 3 of the North Atlantic
Treaty; and the Senate hereby approves the pre-
sent plans of the President and the Joint Chiefs
of Staff to send four additional divisions of
ground forces to Western Europe, but it is-the
sense of the Senate that no ground troops in_
addition to such four divisions should be sent.
to Western Europe in implementation of article

3 of .the North Atlantic Treaty without further
congressional approval;'" (Emphasis supplied).

The kindred formulation of paragraph 6 of S. Res. 99 with
the compromise cohtained 6 years earlier in section 6 of the
United Nations Participation_Act of 1945 is striking. The joint-w
committee had recommended on March 14, 1951, the text of S. Res?h.

99 which did not contain in.paragraph 6 the final sense of the

Senate clause commencing with the word "but" (S. Rept. No. 175

’

_' March 14,'1951; 82d Cong., 1st sess., p. 3). The joint committee

report commented:

"Paragraph 6 is limited in scope. It refers
only to ground troops sent abroad for the
purpose of implementing article 3 of the
North Atlantic Treaty. It does not call for
congressional ‘approval to send naval or air
forces abroad. It does not apply to American
troops in occupied areas or to armed forces
sent to Europe under article 5 of the North
Atlantic Treaty. Nor is it concerned with
armed forces which the President might send
abroad under his constitutional powers as
Commander-in-Chief of the Army and Navy.




"The term 'congressional approval' as used in para-
graph 6 is subject to different interpretations.

On the one hand, some members of the joint
committee expressed the view that congressional .
approval could only be given by formal legislation.
Others believed that both the letter and the

spirit of paragraph 6 might be met, in certain cir-
cumstances, as a result of consultation by the
administration with, and the approval of, the
appropriate committees of the Congress. In any
event, it should be noted that the resolution
expresses the sense of the Senate that con-
gressional approval should be given; it is not

a legislative mandate. '

* LI *

""One of the most perplexing problems that the
joint committee faced related to the con-

stitutional authority of the President to send
American ground forces abroad in time of peace

to serve as part of an integrated defense
force . '

"With the exact line of authority between the
President andthe Congress in doubt for the
past 160 years, the committee did not endeavor:

to resolve this issue definitively at this
time .

"In considering the power of the President

to send American armed forces abroad, the
committee was aware that his constitutional
authority to use our armed forces abroad

would be the same whether applied to ground,
air, or naval forces. It is also understood
“~that General Eisenhower will command all units
--land, air, or sea--within his jurisdiction.
The committee was primarily concerned, however,
with the policy with respect to the assignment
of American ground forces to Europe because of
the numbers of men involved and the concern on
the part of some individuals that sending
additional ground troops now might be but a first
step in sending larger contingents to Europe."
(Emphasis supplied; 1bid., pp. 8, 18-19).

16
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What was the net result of the "Great Debate" of 19517
According to the Foreign Affairs Division, Legislative Refef-
ence Service of the Library of Congress (1970 Revision of

Background Information on the Use of United States Armed

Forces in Foreign Countries, p. 22), it was "something of a

draw': .
""Since the Troops-to-Europe resolution was
adopted, the President has not raised the issue:
of further ground troops for Europe beyond the
additional four divisions specified. There has
thus been no direct test of whether the 'further
congressional approval' specified in the resolu-
tion would in fact have been sought. The 'Great
Debate' seems to have resulted in something of

a draw between the President .and the Congress
--an occurrence itself which was unusual in a
long period of generally declining congressional
power on the issue vis-a-vis the President."

I should also add my personal observation that in retrospect the
""Great Debate' appears.to havevbeen an academic exercise.
Regardless of whether the P;esident had the power, without
Congreséional assent, to deplqy the armed'forces to Europe,
it is apparent that they could not have been effectively deployed
for any substantiél length of time without Congressional enact-

ment of specific construction authorizations and appropriations

for the facilities required by them in Europe.
The next major occasions for Congressional consideration
of the war power issue were the enactments of the Formosa,

Middle East, Cuban,'and Gulf of Tonkin Resolutions. An apt

summary of the position taken by the Congress as to the language
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of these Resolutions may be found in the Report of the Inter-
national Relations Committee on the Middle East.Resolﬁtion

(H. Rept. No. 2, 85th Cong., 1st sess., p. 7):

"The division of that power as between the
executive branch and the legislative branch
is not pertinent here. As was stated in the
committee report on the Formosa resolution:

"The committee considered the relation of
the authority granted by the resolution
and the powers assigned to the President
by the Constitution. Its conclusion was
that the resolution in this form, while
making it clear that the people of the
United States stand behind the President,
does not enter the field of controversy as
to the respective limitations of power in
‘the executive and legislative branches.
Acting together, there can be no doubt

that all the constitutional powers necessary
to meet the situation are present (H. Rept.
No. 4, 84th Cong., 1st sess., p. 4).

"This resolution does not detract from or enlarge

the constitutional power and authority of the President .

of the United States ag Commander in Chief, and the il

language used in the resolution does not do so.

”Likewiée, the resolution does not delegate or diminish

in any way the power and authority of the Congress of

the United States to declare war, and the language

used in the resolution does not do so."

The "Great Debate" was then renewed this past decade as the
scale of United States involvement in Indochina intensified.
While much of the debate--both in the Congress and in other
forums--focused on questions of policy, the Constitutional

issues were also prominent. An extensive collection of articles

" and addresses on the subject is contained in the three volume

series sponsored by the American Society of International Law,
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‘entitled '"The Vietnam Waryand International Law." Among
those included are the Department of State's Memorandum
of March 4, 1966 on the Legality of United States |
Participation in the Defense of Viet-Nam.(Vol. I, pp. 583-603)
and the May 1970 address by Mr. Justice Rehnquist-then Assistant
Attorney General, Office of Legal Counsel, Department of
Juétice—-on'the Constitutional aspects of the Cambodian
incursion of 1970. (Vol. III, pp: 163-174).

As the debate intenéified, two actions were taken by
the Congress in 1969. First, the-Senage on June 25, 1969,
adopted S. Res. 85, 91st Congress which resolved that:

"(1) a national commitment for the purpose

of this resolution means the use of the

Armed Forces of the United States on foreign
territory, or a promise to assist a foreign

country, government, otr people by the use of .t

the Armed Forces or financial resources of the
United States, either immediately or upon the
happening of certain events, and

"(2) it is the sense of the Senate that a ‘
national. commitment by the United States re-
sults only from affirmative action taken by
the executive and legislative branches of
the United States Government by means of a
‘"treaty, statute, or concurrent resolution of
both Houses of Congress specifically providing
for such commitment."

In my view, the National Commitment Resolution is defective in

several respects as a statement of law. First, it is clearly
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inaccurate insofar as it implies that the President does e
not have independent authority under the Constitution to

"use" tne armed forces on foreign territory. Certainly,

if our armed forces abroad are attacked, they may defend !
themselves in accordance with Presidential directives without
awaiting adoption of a statute or concurrent resolution;*ﬂ»
similérly, no such Congressional action is required as a

predicate to Presidential use of the armed forces on

fo}eign territory if the United 'States itself is attacked.

Second, it is undoubtedly within the President's authority

to make cnmmitments of future finénciaf assisténce,_Conditioned
upon the subsequent avallablllty of appropr1at1ons for the purpose.
Third, it should be noted that while concurrent resolutions are
indicative of Congressional views they are not the law of‘the N
land and cannot therefore confer upon the President any authoritg"
that he does not already have.

The second major Congressional action in this sphere was

‘the enactment of the f0110w1ng prohibition in the Department

A...,,..-.

’ -
.a“(

of Defense Appropriation Act for fiscal year 1970 (P.L. 91-
171, sec. 643):

"In line with the expressed intention of the

President of the United States, none of the

funds appropriated by this Act shall be used

to finance the introduction of American ground
" combat troops into Laos or Thailand."
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This prohibition was re-enacted in the subsequent Defense - ”~
Appropriation Acts for fiscal years 1971, 1972 and 1973

(P.L. 91-668, sec. 843; P.L. 92-204, sec. 742; and P.L. 92-570,
sec. 741). It was replaced in the Department of Defense Appropria-
tion Act, 1974 (P.L. 93-238, sec. 741) by the following prohi-
bition:

"None of the funds herein appropriated may be

obligated or expended after August 15, 1973,

to finance directly or indirectly combat

activities by United States military forces

in or over or from off the sHores of North

Vietnam, South Vietnam, Laos, or Cambodia."

For enactments similar to this latter one, see also P.L. 93-50,
sec. 307; P.L. 93-52, sec. 108; P.L. 93-126, sec. 13: P.L. 93-
189, sec. 31; and P.L. 93-437, sec. 830.

No objection on Constitutional grounds was made by the
President to this latter current series of prohibitions (cf -
Veto Message of June 27, 1973 on the Second Supplemental
Appropriation Act of 1973, H.yDoc, No. 93-125, 93d Cong., 1st

sess.), although such objections were voiced to earlief proposed

~“amendments aimed at reducing and terminating the U.S. presence

in Indochina which had failed of adoption. A possible critical
distinction between the White House position on those earlier

riders and the ones which did become law is that the former

American forces from the country.
On the other hand, the President had made no'constitutiona

complaint in 1969 against the prohibition on the introduction of
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ground combat troops into_Laos or Thailand, and, as I recall,
that amendment was a,compromise text approved in advance by

-the White House. With due respect to the then White House

L3

Counsel and Attorney General whom I presume advised the
President on that amendment, it was in my view unconstitutional.
If it be assumed that our participation in the dn-going hos-

tilities at'that time was lanulvunder-United States law, the

amendment was an impermissible attempt to control the tacti;al
direction of the armed forces in éonflict. By way of énalogy,
would anyone seriously contend that du(ing4Wor1d War_iI it
would have been constitutionally vaiid to have prohibited the
landing in North Africa or the deployment of troops to

Australia?

Before turning to the War Powers Resolution, I should i
also like to call attention to séction.847 of the Department
of Defense AppropriationIAcg,'197SI(P.L. 93-437), which states

_ as follows:

RS "None of the funds appropriated by this Act

) shall be available for use after May 31, 1975,

“-to support United States military forces

stationed or otherwise assigned to duty
outside the United States in any number
greater than 452,500, not including military
personnel assigned to duty aboard United
States naval vessels," ‘

.'};H_

" 7"One will look in vain for Constitutional objections, notwith-

standing the "substantial brieff" --to use Secretary Acheson's
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characterization;-submitted by the Truman Administration during
the "Great Debate" of 1951, in the legislative history of this

legislative ceiling under which the Department of Defense has

-

now been operating for over three months now. (S. Rept. No.
93-1104, August 16, 1974, of the Senate Appropriations Committee,

93d Cong., 2d sess., pp. 11-15.)
‘1 think it also noteworthy that when President Ford

approved the Department of Defense Appropriation Act, 1975,

- ‘ ‘ ]
he declared:

". . ..Thus, as I sign such a bill for the first
time as President, I want to renew my pledge to.
build a new partnership between the executive
and legislative branches of our Government,
a partnership based on close consultation,
compromise of differences, and a high regard
for the constitutional duties and powers of
both branches to work for the common good and
security of our Nation." (Emphasis supplied; .
Weekly Compilation of President Documents,

~ Vol. 10, No. 41, p, 1250.) .

Coming now to the War ﬁowérs Resolution, certain features

.. thereof warrant highlighting for the purposes of this hearing.
#gawFirst, it does not deal with the subject matter of the 'Great
. Débate" of 1951, i.e., the.deployment of troops in support of

the‘broéd purposes of United States foreign policy; rather it

1s directed at issues left unresolved during the ratification of.

the quth-Atlantic and other defense treaties, namely, the.
-gqﬁ‘; introduction of the armed forces into hostilities or into

situations where imminent involvement into hostilities is clearly

4
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indicated. But even in thié respéét, the Resblution reiterates €
the earlier compromises that '"Nothing in this joint resolution--
is integded to alter the conétitutioﬁal authority of ‘the Congre55'v
or of the President . . ." (Sec. 8(d)). Second, although Sec- 3
tion 2(c) seemingly is a comprehensive definition of the ...
President's‘constifutional authority, the legislative history
of the Resolution demonstrates that it is not so intended.
Third, the basic structure of the Resolution is'a feporting
requirement designed to assure that the Congress has an
~opportunity to participate in a collective judgment with
respect to the use of the war power. Fourth, the Resolution
resolves the dispute which flowered during the Indochina
War as to whether the Congress could validly authorize United
Stafes involvement in hbsfilities without a declaration of war 1§i?ﬁ

(Secs. 5(b) and 8(a)). Fifth, and of minor moment, the Resolution
contradicts the earlier Natidndl Commitment Resolution (Sec.
_8(aj(2)). As for the constitﬁtionality of the Resolution, I

.. 1y
PRS- T

sserefer the Committee to President Nixon's Veto Message cited

previously in this Statement.,

As the Committee knows, there have been 4 reports to the
Congress under the War Powers Resolution sinée its enactment.
They aré dated April 4, 1975, April 12, 1975, April 30, 1975,

SRE O T 3

T
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The first concerned the evacuation of refugees from
Danang and other seaports in South Vietnam to safer areas in

South Vietnam. As indicated in that report, the circumstances

-

of the incident involved section 4(a)(2) of the Resolution
and the action undertaken by our personnel was under the
combined authqrity‘of the President's constitutional poﬁers

and pursuant to fhe Foreign Assistance Act of 1961, as amended.

The succeeding three events involved solely the President's
cohstitutional powers. The April *12th action was ;he evacuation
of personnel from Cambodia; the April 30th action was the
evacuatioﬁ of personnel from Vietﬁam; and the May 15th incident
was the recapture of the Mayaguez and'the rescue of its crew.

A numbér of legal questipns have been raised concerning
these 4 reports. These que§tions have been addressed in letteyiﬁ§,
jointly signed by the Legal Adviser of the Department of State
and the former General CounseL of the Department of Défense to e
_Chairmaﬁ Zablocki of the Houée Subcommittee on Internationalh'

h Sl gy
Bl 1

K §ecurity and Scientific Affairs and Senator Javith. Rather_than

unduly’ lengthen my Statement by repeating their contents, I am
appegaing them to the‘Statement for incorporation in the Record
of these hearings. |
Mr. Chairman, these remarks conclude my prepared testimony.
'r‘ﬁ’:f'Mr.'Abramowitz is with me to provide answers to such factual
P questions as you may have concérning these War Power Resolution

reports.
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Section 2(c) expresses a congressional understanding
that the "constitutional powers of the President as
Commander-in-Chief" to commit military forces exist
only when: (1) Congress has declared war, (2)
legislated specific authority, or (3) the United
States is under attack.

Section 3 provides that the President will consult
with Congress "in every possible instance" before

each use of armed forces in hostilities or threatened
hostilities and regularly thereafter, until United
States forces are disengaged or removed from such
situations. The applicability of the resolution is
initiated by Sec. 4, which requires that, absent a
declaration of war, whenever United States armed
forces are introduced (L) into hostilities or

imminent hostilities; (2) into the territory, air
Space, or waters of a foreign nation, when equipped
for combat (other than solely for the supply, replace-
ment, repair or training of forces); or (3) in numbers

nation, the President must report it in writing to
Congress within 48 hours and periodically afterwards.

It is significant that Situations (2) ang (3) are

not tied to the actual outbreak of or imminent involve-
ment in hostilities, but restrict the mere deployment

of combat forces into another country, whether or not
hostilities might be anticipated. Even the strengthening
of units already located in foreign countries is
similarly restricted.

Once the reporting provision has been triggered, Sec. 5
takes effect. This section mandates that no later than
60 days after a report is required, "the President shall

respect to which such report was submitted (or required
to be submitted), "unless Congress grants specific
authority for the operation to continue or "is physically
unable to meet as a result of an armed attack upon the
United States." The 60-day period can be extended for

an additional 30 days if the President determines and
certifies to Congress that the safety of United States
troops demands their continued use in the course of
bringing about their Prompt removal.



DISCUSSION

Senator Goldwater and others have argued that the War
Powers Resolution represents a legislative encroachment
upon the President's exclusive constitutional province

in violation of the Commander-in-Chief clause [Art. II,
Sec. 2, cl. 1]. It is not clear whether their argument
relates only to the effects of Section 5 or whether it
also relates to the requirements that the President must
consult with Congress and must report concerning the use
of armed forces when there has been no declaration of war.

As you know, on a number of occasions, most notably the
Mayaguez incident, President Ford has directed military
operations which came within the purview of the War
Powers Resolution. A practice has developed in these
instances which is neither cumbersome nor unseemly. The
practice calls for the President to provide the Congress
with notice of troop movement and to consult with members
of the Congressional leadership on the general nature of
the problem and his intended solution. Although noting
the War Powers Resolution, the President has, for the
record, consistently relied solely on his constitutional
powers to effect these actions (see attachment).

Therefore, I see no point in trying to challenge the
consultation and notification procedure of the resolution.
However, the more serious objection is Section 5 which
requires the President to terminate military action after
a specified period unless the Congress grants specific
authority to continue the operation. It is possible to
imagine a situation where the President would want to -
continue despite the refusal of Congress to approve his
operation, but until we arrive at that situation, I do
not see that there would be a case or controversy for
submission to a court. Also, the initiative to bring

a court action would probably have to come from Members
of Congress who would seek to stop the continuation of
the operation if it went beyond the period specified in
the statute. At that point, the Department of Justice
would enter the case for the President, and I see no
reason why private funds would be required to defend

the case against the President.



I fear that Senator Goldwater has not realized that
it is impossible to go at will into court for the
purpose of challenging a particular statute. A
federal court will only hear a "case or controversy"”
and will not decide in the abstract on the validity
or interpretation of a statute. As you recall, we
have wanted to challenge statutes allowing for
Congressional "veto" of Executive actions, but we
are not able to initiate a suit and must await the
occasion of an actual veto that we defy and then
are challenged for defying it. Therefore, I would
discourage the Senator from the fund raising effort
which he proposes in his letter to Bill Whyte.



THE WHITE HOUSE

WASHINGTON

August 10, 1976

MEMORANDUM FOR: JACK MARSH
FROM: PHIL BUCHEN
SUBJECT: War Powers Resolution

This is in response to your memorandum of August 3, requesting

my views on the advisability of seeking a court determination

regarding the constitutionality of the War Powers Resolution. For

the reasons discussed below, I would not encourage the recommendation
advanced by Senator Goldwater for such a determination,

Backg round

The War Powers Resolution [Pub. L. 93-148; H.J. Res. 542, 93d
Cong., 2d Sess. (1973)] was enacted by Congress on November 7, 1973,
over the veto of former President Nixon. Never before had Congress
undertaken to codify or define rules applicable to the introduction of
United States armed forces into war or threatened war,

The announced purpose of the resolution, set forth in Sec. 2(a), is:
* k%

", . . toinsure that the collective
judgment of both the Congress and
the President will apply to the intro-
duction of United States Armed Forces
into hostilities, or in situations where
imminent involvement in hostilities is
clearly indicated by the circumstances,
and to the continued use of such forces
in hostilities or in such situations. "

Section 2(c) expresses a congressional understanding that the
""constitutional powers of the President as Commander-in-Chief" to
commit military forces exist only when: (1) Congress has declared
war, (2) legislated specific authority, or (3) the United States is under

attack.
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Section 3 provides that the President will consult with Congress ''in
every possible instance' before each use of armed forces in
hostilities or threatened hostilities and regularly thereafter, until
United States forces are disengaged or removed from such situations,
The applicability of the resolution is initiated by Sec. 4, which
requires that, absent a declaration of war, whenever United States
armed forces are introduced (1) into hostilities or imminent
hostilities; (2) into the territory, air space, or waters of a foreign
nation, when equipped for combat (other than solely for the supply,
replacement, repair or training of forces); or (3) in numbers which
substantially enlarge United States forces equipped for combat already
located in a foreign nation, the President must report it in writing

to Congress within 48 hours and periodically afterwards. It is
significant that situations (2) and (3) are not tied to the actual outbreak
of or imminent involvement in hostilities, but restrict the mere
deployment of combat forces into another country, whether or not
hostilities might be anticipated. Even the strengthening of units
already located in foreign countries is similarly restricted.

Once the reporting provision has been triggered, Sec. 5 takes effect.
This section mandates that no later than 60 days after a report is
required, ''the President shall terminate any use of United States

Armed Forces with respect to which such report was submitted (or
required to be submitted),' unless Congress grants specific authority
for the operation to continue or '"is physically unable to meet as a

result of an armed attack upon the United States.' The 60-day period
can be extended for an additional 30 days if the President determines

and certifies to Congress that the safety of United States troops demands
their continued use in the course of bringing about their prompt removal.

Discussion

Senator Goldwater and others have argued that the War Powers
Resolution represents a legislative encroachment upon the President's
exclusive constitutional province in violation of the Commander-in-
Chief clause [Art. II, Sec. 2, cl. 1]. Although¥sheare-the-coneerns-
of-Senator-Goldwater-afid othé¥s in this rega¥d, I do not believe that -
any-gain-would-be-realized-in§€eking a confrontatiohi with thie Congress
on this-issue at any-time TH The Toreseeabte future. My-views-in-this
regard have-been reinforced-by -my-working-experiences with-the
Resolution.

Surprisingly little discussion of the Commander-in-Chief clause is
found in the Convention or in the ratifying debates. From the evidence
available, it appears that the Framers vested the duty in the President
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", « + » to be Commander in Chief of the Army and Navy of the

United States . . .'", because experience in the Continental Congress
had disclosed the inexpediency of vesting command in a group and
because the lesson of English history was that danger lurked in
vesting command in a person separate from the responsible political
leaders [May, "The President Shall Be Commander in Chief," in

E. May (ed.), The Ultimate Decision -- The President as Commander
in Chief (New York: 1960)].

The purely military aspects of the Commander-in-Chiefship were
those which were originally stressed. Hamilton said the office
""would amount to nothing more than the supreme command and
direction of the military and naval forces, as first general and
admiral of the confederacy." [The Federalist No. 69 (Modern
Library ed. 1937), 448]

Story wrote in his Commentaries:

% 3k

"The propriety of admitting the president

to be commander in chief, so far as to give
orders, and have a general superintendence,
was admitted. But it was urged, that it

would be dangerous to let him command in
person, without any restraint, as he might
make a bad use of it. The consent of both
houses of Congress ought, therefore, to be
required, before he should take the actual
command. The answer then given was, that
though the president might, there was no
necessity that he should, take the command in
person; and there was no probability that he
would do so, except in extraordinary emer-
gencies, and when he was possessed of superior
military talents.' [J. Story, Commentaries
on the Constitution of the United States (Boston:
1833), §1486.]

£ £ %
In 1850, Chief Justice Taney, for the Court, said:

e e ol
< >3k 5

"His duty and his power are purely military.
As commander-in-chief, he is authorized to

direct the movements of the naval and military “\\/




forces placed by law at his command, and to
employ them in the manner he may deem most
effectual to harass and conquer and subdue the
enemy. He may invade the hostile country,

and subject it ot the sovereignty and authority
of the United States. But his conquests do not
enlarge the boundaries of this Union, nor extend
the operation of our institutions and laws beyond
the limits before assigned to them by the legis-~
lative power."

[Fleming v. Page, 9 How. (50 U,S,) 603, 615,
618 (1850)]

* 0 ok Xk

The basis for a broader conception of the power was laid in certain

early acts of Congress authorizing the President to employ military
force in the execution of the law. [l Stat. 424 (1795): 2 Stat. 443

(1807), now 10 U.S. C. 88331-334,] Later, Lincoln advanced the

claim still further by asserting that the ""war power' was his for the
purpose of suppressing rebellion, and in the Prize Cases [2 BL. (67
U.S.) 635 (1863)] of 1863, a divided Supreme Court sustained this theory.

A broad view of the President's power as Commander in Chief continued
to develop during World Wars I and II. A succession of presidents
claimed that the Commander~in-Chiefship carried with it independent
powers to utilize military forces not only to protect the nation from
attack but to further the nation's interests across a wide spectrum of
activity, without significant Congressional limitation.

During World War II, President Roosevelt claimed the power authorized
him to impose mandatory price controls, to create new government
agencies, to evacuate Japanese from the West Coast and to create the
National War Labor Board prohibiting all labor disputes.

During the post-war years, there was some diminution of the power
asserted under the Commander-in-Chief clause. However, this was
largely a reaction against the wartime exercise of power by Presidents
Roosevelt and Truman and this fact was recognized by the Supreme
Court when it struck down the President's action in seizing the steel
industry while it was struck during the Korean War [Youngstown Sheet
and Tube Co. v. Sawyer, 343 U.S. 579 (1952)].







THE WHITE HOUSE

WASHINGTON

August 3, 1976

MEMORANDUM FOR: PHIL BUC

FROM: JACK

Please note the attached letter to Bi yte, a copy of which
was sent to the White House,

The President has raised the ques as to whether the course
suggested by Senator Goldwater sh¥uld be pursued on getting a
court determination of the War Powers Act.

I would appreciate your views,

Many thanks,

cc: Dick Cheney















