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THE WHITE HOUSE

WASHINGTON .

August 13, 1976

Dear Mr. Secretary:

The Counsel's Office has reviewed the material
you sent to me on Puerto Rico's requests in
regard to the Law of the Sea Conference and
treaty.

After consultation with the Domestic Council,
it is the Counsel's Office view that the issues
raised by Puerto Rico should be responded to

by the State Department. Thus, I am returning
to you Governor Hernandez-Colon's letter and
your draft response to him. The draft response
appears appropriate.

Sincerely,

Tz, 18l

Philip¥YW. Buchen
Counsel to the President

The Honorable Henry A. Kissinger
Secretary of State
Washington, D. C. 20520

Enclosures



THE WHITE HOUSE af,
WASHINGTON
Swa
August 17, 1976 AL

MEMORANDUM FOR: KEN LAZARUS
FROM: PHILIP BUCHEW

Attached is a communication from Monroe Leigh
concerning a draft Executive Order which includes
a copy of Bob McCloskey's letter to Jim Lynn and
a copy of the draft that has been cleared by
Secretary Kissinger and Attorney General Levi.

Please prepare the comments of this office.



August 6, 1876

Ionorable Philip W. Buchen
Counsel to the President
The White House
Washington, D. C. 20500

Dear Punil:

Pursuant to our racent telephone
conversation, I hava enclosed a copy of
the draft executive order on treaties and
other international agreements, along with

the accompanying letter from Bob McCloskey
2 OMB .

The draft oxder was transmitted to
OMB earlier today.

Sincerely,

Monroe Leaigh

Enclosures:
1. Draft axecutive order
2. Letter to CHB



August 5, 1976

U@ar r. Lynn:

Transmitted hoerewith for submiszion to the
?resident is a draft axecutive order on Treatias and
Jther International Sgreaments of tha United Seates
{fa» 1). fns primary purpose of the proposed order .
is to rejuire that all treaziss oOr executiva agreesents
concluded oy any agency of thie U.3. Government raceive
tha prior approwval of tis Fresidant or of the Secretary
of State., The draft order furthar recuires the taexts
of concludad acreamsnts otiar than treaties to be
transnitted to ths Uepartment of Ztate no latar than
20 days after tiaelr entry inte force, thus permitting
the Uepartmeant to mzeet its oiligation undar the Case
Act {(P.L. 92~403) to tran3mit such acraenentd to the
Longrass no later than €J Adays aftar thelr satry iato
forzsa. he draft order also maies clzar tiat tha
Japartment of Stats ig to nake the Jdeterminavion
whethar any propossd arrarvienent 0r 4
of arrangenwents or dosumants would, dex
coastitute ona or more intaornaticonal agrsosents within
the msaning of the Cage Ast,

3aries

The need for such an executive aorder nas Lecorme
increasingly apparent. Jortain agencies and deparcsents
of the Governmont ara not olearing with the Preosideant or
tne sesracary of -tate, sither bLefore or after negotiation,
agresments they H3ve goncludad with forsign govaraments
or agencies. Certain agencias believe that ther - aot
the Lepartmant of “tats ~ nave tna lzgal rigat to determins
whether any particular document or set of documents for
which they have primary responsibility constitutes an
international agreemant witain ths meaning of tae Case
Act. Ceortain agenciz2s ars either aot sending thesir con-
cluded agreerents to the Jepartwment for transmittal to

The lionorasle
Jaaas T, Lyna, Director
Offiea of Hanagemeat and Sudget,
fashington, 3.C. 20593,



tae Coagress purauvant o the Jasa act, or ar: aag kel
. i 2 3 sy 3 o *Rir % ‘a4
then top lakte for taae Jepartment Eo meet the Sp
G-day regquirexent. The draft order 1s designe) .

¥ o

ranzdy sach of thess deficiencies.
The issue bas genarated adverse congroassions) :

comment, particularly Ly Chalrman 2parknan of ), Sanats

Foreign selations Coummittaee, who complained in a peeane

letter (Tab 2) to Secratary of State Zisainger tise sqa

FPormign dslations Committas "has had considerasle

ifficulty in obtaining exacutive agreements withia the

limit of &9 days™ reguired by the Uase Act, g

d three agreements concludad by an indevendent

mmission, ut not trasssitted to thes Departzent of

ts
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on dayrenr 1 Seznator 2hourazk callad for crinigal
nenalties for Caze et viclations {(Tas 3). ¢ was react—
ing to a %“%eport {rfab 4) iscusd on February 27 Ly kthe
Senoral Accounting Nffizme wilch: statad that 34 agqraesments
witih Torea, most of whicl ware concluded by officers in
the fisld, Lhad naever Daen suumitted to thes Dapartmant of

e

Stata or tc the anuress.
“any indlvidueszl zxamolss could b2 ecited of fairluro
to mlear agraenonta vith ths vrasiuvent or the ‘enartsent
of “tate, ana of late transnittals of concludad arrassanud
te tiia Copartaant t#. In a faw cases, the lszal
wkizority 2oy agrsoments not previcusly ¢learsd in tha
lasartment 9f State was gquestionabls. In on® racaas

Yy A3
s 2 & = =~ p g -~ = > 3 =
case the Separtneont of Stata Traatiss CEflce was not
2 - ot b2y inE fToyras =
parmitted aven ©5 exaninae an agrestent with & fora2ign

conntry already concluded v ancother Lapartmzent o the
5. Government.

£

It is not possible to coaduct the foreisn pelicy ot
the United States in a cohersnt and cocrdinatsd Zanner
if various Covermment dapartments and agencles mRay
eonclude international agreeamcats as they wish and
without State Jepartment or Prasidential approval. or
msy duvelop thedir own criteria for deciding w4a§ Son-
gtitutes an internstional agreonmant. FurtiaX: *:*f“r‘
to sand concludad agreesents to the Departmenh 7F “tate

a L % ’ FL
in timely fassion prevents the fulfilliment o '%%.g .
Pagartment's statutory cbligaktioms., I helia'*‘“ft‘.;"

izsu2 has prodably exacerbatad the probiom of
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congrassional attamats to astablish a rigat of leqgis
lative veto ovar axacutive agreemsnts,

in cur judsment, nothing snort of an execubive
oriler will rasolve thase difiicultiss. Lesssor =Cforts,
even by senicr Dopartment of State officials, have not
had the desired resualts. On Septenbar 5, 1373, Acting
cecreatary of State ush sent a lotter {Taiz 3) to a2il
departments and agencies calling their attantion te
the provizions of the Case Aet and providing guldance
with respect to the types of agreements coverad Ly tas
‘otk. while thas 2usih letter has bees helpful in securing
the coorzeration of many dezartmeancs asd ageacies, clearly
it has =eon inzuilicient. Too many offigials in other
dovartments have asserted 3 ricght to ignors it.

In #Harcsi, 1378, the Leozal Ldviser of the Department
of state sant to Japarinent officers in the field ansd
to all departments and agencles furtiher detailed guidance
{fah 5) congeerming tae eriteria asplied by the Legal
Adviser in interpreting and implementing the Case Act.
T2t tne rroklem has continued unabstad.

In the Uepartment's vizu, thars is no legal Juestion
aisod Ly the dralt :zeﬁntl»% craer, The Presi&ant of
the Uaitad Statoes, as chizf exscutiva and asgotiato
for the aaticn in inte national affairs, nas ths lasal
rignt an¢ ras {*ﬂdiJi‘itv under the Constitution to

'1

J}DEOV\ f@re vhcluszon any treaty or executive agrae-
nent nag at3d by an cfficar of :Ja .5, Government.
The r'rf'fsi.ie t may a lzo racuire decariments and agencias

to consult with the Sscratary of State prior to ths
negotiation of treaties or agreesnents, anid he may
delasate the powsr ©f approval of treatl 38 ar agrasments
tc the Secratary of State. 22 ¢¥.5.C. 28563 3 U.3.C. 301.

This draft exacutiva order lias been cloared
parsonally by uﬁur tary of State Fissipnger and DY
Asttorasgy Ueneral Levi.

Sincerely vours,

Rnbtart J. ‘leCloakey
Aggistant Secretary for
Congrassional elations

inclosures.
L/T:AWRovine:rfp 7-29-76 x21074
Ag stated.

Clearances: L - HMr. Leigh
H — Mr  Saltdhlharve



EXECUTIVE ORDER

Treaties and Other International Aéreements
of the United States
The President»is responsible for}the conduct of
- the foreign policy of the United States. 'The Secretary
of State is the principal‘foreign policy adviser of the
President and has primary responsibility in assisting
the President in the conduct of foreign policy. Pursuant
- to Section 112a of Title 1 of the United States Code the
Secretary of State is required to publish all-treaties
and all other international agreements to which the United .
States is a party. Pursuant to Public Law 92-403 (86
Stat. 619, 1 U.S.C. 112b) he is required to transmit to
the Congress all internationa1 agreements other than
treaties no later than sixty days after their entry into
rforce. In view of the fact that the Department of State
and several other agencies of the Government have
responsibilities which result in the conclusion of

treaties or other international agreements, and to

assist the President and the Secretaronf State in-dis-
charging their foreign policy responsibilities, it is
necessary to coordinate the formulation, negotiation,

and conclusion of any such treaties or other international

agreements.

~NOW, THEREFORE, by virtue of the éuthority vested in
me by the Constitution and statutes of thé United States,
including Section 2656 of Title 22 of the United States
Code, and Section 301 ofwfiéle 3 ;f'the United States
Code, and as President of the United Statés, it is

ordered as follows:
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Section 1. The Secretary of>StateAsha1L be
responsibile bn behalf of the President, for coordinating
the formulation éf all treaties and other internationél
agreements proposed for negotiation;'

Sectién 2. Any agency proposing that any treaty or
other international agreeﬁent be-draféed or negotiated
on a matter within its responsibility shallvconsult with
the Secretary of State. No officer may negotiate, sigﬁ,
or otherwise conclude a treaty or other international
agreement, without my express approval unless he shali
have first obtained the concurrence of the Secretary of
State. Such concurrence may be given for categories of
treaties or agreements, or for specific treaties or
agreements.

Section 3. The final text of any international
agreement other than a treaty shall, as soon as possible
after its conclusion, but in no event later than tWenty
days thereafter, be transmitted to the Department of
State, for the attention of the Assistant Legal Adviser
for Treaty Affairs, for transmission to the Congress
pursuant to Public Law 92-403 (865 Stat. 619, 1 U.s.C.
11i2b). |

Section 4. This Order'shall apply to anykinter—
national arrangement (including, but not 1imited to, any
agency-level or implementing arrangement) that constitutes
an igternational agreement, whether authorized by
statute, treaty, or the Conétitution. The determination
whether any arrangement ér document, or series of arrange-
ments or documents constitutes, or would, if concluded,
constitute one or ﬁore internationai agreements, shall

be made by the Secretary of State.
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Section 5. The term "agency" as used in this

Order means each authority of the Government of the

.

United States, whether or not it is within or éubject

"to review by another agency.

Sectidn 6. The Department of State is hereby
authorized to issue regulations to implement this
Order.

Section 7. This Order supersedes any Executive

Order, regulation, or delegation inconsistent herewith.
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