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THE WHITE HOUSE 

WASHINGTON 

August 13, 1976 

Dear Mr. Secretary: 

The Counsel's Office has reviewed the material 
you sent to me on Puerto Rico's requests in 
regard to the Law of the Sea Conference and 
treaty. 

After consultation with the Domestic Council, 
it is the Counsel's Office view that the issues 
raised by Puerto Rico should be responded to 
by the State Department. Thus, I am returning 
to you Governor Hernandez-Colon's letter and 
your draft response to him. The draft response 
appears appropriate. 

Sincerely, 

f1:.~ 
Counsel to the President 

The Honorable Henry A. Kissinger 
Secretary of State 
Washington, D. C. 20520 

Enclosures 

---·· 
Digitized from Box 63 of the Philip Buchen Files at the Gerald R. Ford Presidential Library



MEMORANDUM FOR: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

August 17, 1976 

KEN LAZARUS ~ 

PHILIP BUCHE6 J ~ 

Attached is a communication from Monroe Leigh 
concerning a draft Executive Order which includes 
a copy of Bob McCloskey's letter to Jim Lynn and 
a copy of the draft that has been cleared by 
Secretary Kissinger and Attorney General Levi. 

Please prepare the comments of this office. 

,.)7.,..·~ 

I./~'- r:;, 



.. 

August 5, 1976 

~!ono~able Philip , • Buchen 
Counsel to the President 
Tne White House 
Washington, D. c . 20500 

Dear Phil: 

Pursuant to our recent telephone 
conversation, I have enclosed a copy of 
the draft executive order on treaties and 
other international agreements, along with 
the accompanying letter from Bob Mccloskey 
to 0?-!B . 

T!le draft ord.er :·:as transmitted to 
0ME earlier today. 

Sincerely, 

:·lonroe Leigh 

Enclosures: 
1 . Draft executive order 
2. Letter to OHB 
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August 5, 1976 

~ran~dtt~tl ~~re~it..h fer sub~is4ion to th~ 
?rezid~nt i3 a Cira ft 2..!<acuti ve ord.~r C?l ~i'rca.tias a!ld 
-Jt.'"ler Tn~rnati.onal ;;grH'-.l."'OOnts of ti1a United tat~s 
(·-·.:L:.l 1) • . 'l'~~ p.ri.r;iary purpose Of tJ:ie ?rOpo!-!ed order . 
i3 to re-~uir~ ~1at all trea::iea or e~ecutiva agr~ts 
conclu<led i:Jy any age.ncy of tu~ J • .3 . Government receive 
tna prior approval of ~;.a Freaid.;)nt er o·f ~a :..;ecretar.1 
of ta ta. 'l'he dr.a.ft ord-er furthar .req-<lires t.t.'1a t.axtz 
of concluded agreem-ents oti1~r than tr~aties to be 
transmitted to th~ L;e?art::,a.."lt of ..;t.ate no later than 
20 day~ after t:~cir entry into forca 1 thu;a pa:rrnittinq 
the L>epartn~at to L.ai1t its o;..-ligation under th~ ·.:.:ase 
: ... ::t (P. ... . ~12-4 · 3) to tran.:Eti t su.~1 agr~~ii:ent..3 to t.::1a 
~on-~rc.oe no later than 6.j c!.ay:; aft.ar t~~ir en.tr.1 ii'lto 
fore~. · .... 'he draft order 3.lso :Jal:·~~ .:;l,;ar t!lat t.."la 
·,epart!!lent oi ~tat..:! is to _"!a.4.e tr!~ t::et:~i:min.a.~ion 
whethar any proposed a.rr.an,!e'"\ent: or tloc~..:mt ~ ~r 3$ries 
of ar.r~:.m 11e~ient:; O!' tlocu:nc..11-..::.; ... --oulJ, i::: cor1cluded, 
coa~ti tut1a ona or r:.o:;:-,~ irr::..3r;;.at.iona!. t"!1gre~..!.~ent.u ;..;ith.in. 
t,1e :.:.~aning of th~ r :as·~ t..ct. 

Tht.! ne~-d tor z:;uch an e;tecutiv~ order has ..:.ecoee 
increa.:::i1igly ~ppar~"lt. ..:(.rtain ag..,;ncics .;inu d•:?part:!ents 
of tne Gcvt~rr1rlont ar':! not cl23.riny- -.wi t.'1 t.~e Pr~~3id9:i~ or 
t.'le ~e~r.~-car1 of ._ tate, ~ithez !Jefora or a£t.:!r ne~ot.i;:.tion, 
agreav.cantll th"'Y :nve ~on~l~dad ';,Ji th. i;:,raign ~ ov~rmr..ents 
or agencit!s. r.::ert.ain a1J-e.n.;i.?s bell.eve t:-1at they - -;iot 
the Lepartmant of. · 'tat•;> - ;.a~ie tna l~gal ri;n.t to determine 
11!".1.et:i.!er any particular docu:::ent or set of docu:tents for 
wttich th~y have primary r~::;;pcmsiiJ'ility ~nstib4tes an 
inte.rnational agreer:-~"'l.t •;.1it:iin t:u:: ~eaning oi be Case 
.?" .. ct. ..:.:lrt.ain agencie3 ar-~ eitt:.er not sending t!leir c::Jn­
cludec agrcc!'~·znt.3 to t~.la .Jepart:ment for tr.ansP.dtbl. to 

'!h<=' 11onora.:;lu 
Ja;aes •. I,yrui, Director 

Qffic9 of -~-L""'lag~nt and Bud']et, 
--ia.shington, J.C . 20503 • 

. . 
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t::l~; · 'o!l9re3a .,H1r3uan-t to tll.a .:a'5-cJ : . .::t, or ar. ) •n ..• 
~ . .; t....c .. ; too 1at~ J.Or t:·1e .:.e!-)artz~•9nt to i.'.ill;.~t t·:~ : ' 

-': . -.:·.~ } re•.JUi:e•::<~n t. !1c :.:raft order is desi jn•: 1 , , 
r=~~·J~ eacl1 of ti!e3a <leciciencie:;. 

~te id3U~ baa g8nerated adverne congroasion 
co::.":lent., particularlv L--1 1..:~1a.ir.nan '3;a.rkman of t , .. 
?oreign .. -telation~ COli:'..tU tt.aa , -.1110 coraplaL"l.etl in 11 r~~:a~:t­
lett.\:1r (Tab 2) to :Jecrntary of --;tate :'isaing~r t . . 4 t ~~; 
Po.r~isrn ~.elation:s ·..:~itte~ "'h.c:.3 had co.nsidera.jl~ ... 
clifficulty in o~tainlug exev""Utiv~ a~rcer.!ents ~ it~i~ ~~· 
ti~e l.Ll'ili t of 60 Jays rdquirad by th~ t.:as~ .\ct. ,• 
cit1=Jd th:ee ~g:-ee:a.ent;:; ce:nclcdad PY a~ indepen~nt 
co!!1$ission, !~t not trans.(~itted t(\ tl1e Dep.art..~t: ot 
St.at e . 

.... -n :'l3rch l senat.cir ".-)Oi.l.?:$Zk cal.l.:ad for crir1iaal 
?e!'laltie:i for C;:i:..~c .:...ct. violations {:'.' ~ 3). :-.! o1 13 r2a-ce­
in'J to a \ep.-:>rt ( :a::, 4} io;ru~d on enruaxy 2'J ._.,_, t~e 
~en-ural _:,;;;cou."lting '1f fio:::':l! <...=.:1!.c ... st.at~d tllat 3"1 a'lr·:?A-3i.eDt~ 

•,;it.,\ .:or•.!a 1 !:lt.>St Of whic:1 vi~ i:~ COnClUC~ by Of fi~n in 
t:'~~ fiald, haJ ncve;: '.•e.en '3U~mdtt"-?d to t!1e )e~"'ar~ent:. of 
C:t::it:t or to the .'Qn~r~::;~. 

ant in~i vi dual .;:~·"l!'l?l-as could .J~ cited o · ~-u.luro 
to '.'.!le.a: lt-ir·3e:>..!!l•:::n t'l vi t~1 t~i~ .!'r:!siucnt or t'i•~ i· .. -~ l!"~nt. 
of ~ tate, anc. of late t:an~.n.i tt.al3 of ct:s11clud<;J. -i ·-r·.!e.:....:u\. • 
to .. · - ~, .. rt- '"'"· ,. 0 F - '",. . -n "" c __ , .• ..-.:rg.:.,-. ,_ - 1· ~ - t ,.,..<41..., , ... _,., ....... "'-" ·~" .., ""'"'¥:" - • .... :..• __ .,."' -- -~r -·~ _.,) ,....~ 

a\!t;~·;;,.ri-r.f ~or ct 1 r.~~>l"._..1·,ts not :t-.;revioJ.:>1:-.r· clt"-:ar~:! in t..~3 
~· :•art.ilent ot '::I t:±t~! :a-:1 c! uestiona ·la .. In. on·"" r~Cl3:l': 

ca1 i:i1e .::;~p~rtrc•~r.t of . ':at~ ::•r~:iati'3.> • ... ff !.c~ .. .t."\.a •. o::: 
p·~l.""Li ttl~d ... ,v~i.1 to exc:.utln~ an l1-1r,~e·:.ent ':.'1ic~1 a r:cr ·:1 ! n 
t.'"O"rntry alr.zady conol·ucted '-'! another ..... ;epa.rt..--:lant of t.\tt 

It is not po~sit>l~1 to con<11..ict t:-ie: forei·-::l i~o.!:y ,t 
t~~ C"nited States in a co~~rcnt: and coordin3tod .::.:m~r 
if various Gov2r.u:ten-t:. d'"itpart.~nts and agenci..,a r~y 
conclu~!) intP-rnation.."\l a:;rgp..ru.~?nt:s Jt t::"l2y wi·• \ :... 
'"'i t:tiout StatG J~'.)art."ler.t or Pr$sidenti-tl a~>~~.,~l- or 
~o'J a~v.;:lop t:ieir ()•..;n criteria for jt;cidiug ,,.ai. cr:m-

11;r,ar-a stitutes an intcrn~tional <i<;r~tl;:\ant . Furth•~· 1 

t. - tat.., to san:i concluc!~t1 agree!ldnt;:; to the oo;J-Artm•)'' 
i::i tinely f~H:~1ion ;;t\~Ventt; tn"3 fulfilb-3nt ' ~ ·•• 4 ._ C.• 
::·~parb~~nt •::; r;tat,.:tory c:.,li;;-3tic:m1$ . I ::.·eli • · 
i~su-; ll.~~ ~ro;:,a1 l y c~:<aci:!rhatad t ht;o probl~m () 

. . 
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con;r;.?s=liona.l at:.t~ .... t~ to ,,.:Staulis.:::. a rigr1t of 1.egi.,­
lativ9 veto over ax~cutiv~ agr~ei.o.8:n~3 . 

- 14 ... - ~ .. . J.n c·'1r u.;..~1~ent;, noc:~ir.g s·.or ... o.t: :L."1 e~:t3ct: ... l-V~ 
or.lar will r'3sol"'t~ the:se difficultiea . Les::s~.?r effortg, 
even b·~ 3enior OQpart;;l{mt of :-;tat.e o:!:ficial.s, ~a ire not 
'!a•.4 tha tlesiz~d reiJult::;.. Jn :-eptt<?r-ll>~r ? , l.~73, .:\cti;iq 
~~cr~tary of St.:lte .iUsh Eent a letter (T~ 5) to ali 
<lepart-ments and ag0.nciea callin..; their att"'~ntion to 
tho provi~ ion5 of t:.'1e 1.:!a''H'f .\et and providi:nq- gui::la?tCr:! 
,,·i'Ch ::-asp2ct to t~e t:7l'1?t}S of ag~raen.ts co-,,.~roo by 't;:1e 
.\ct.. W.hil~ t.1.a "'.u.sil l.e·~ter ha.a bee:\ halp.ful. in securing 
th<! coo?er3tion of :11any :-le~ar~,-:eaco a.mi a":fcnCiea, cle.itrly 
it iaz f'enn in::n.lf eicie!lt. 0~00 :nany officials in other 
.:l'-.. :.-~rt.":ent.3 ilava .a:Jserted ~ right to ignore it . 

Zn :'1arc:1, 1q75, the ,_-z:.;al .:-t.ctvi.:J e:~ of t!ie De?ar~nt 
of :;tate s~nt to )\lp~rt;:;1~n·t of ficer.':I hl t:ie fj_~.ld. 3nd 
to all ..JeDartments an.J a•;·:(-:ncios f.\lrt.:"t•:?r detai.led guidance 
F"a':.) 6) co:1cttrnin~ ~~1e '.:!r.i.teri.::l a.;-{.)litni "i>y the l.e.gal 
\dvis~r in inh~rpreting and iaplem~tin9 the Cas~ Act. 

i..:?t t:'t~ pr-o;::l.;!tn .1as continu-?d <..L1a;:.at-ed .. 

In t:!e +Jepartmont •:; vi.~1 1 th.er~ is no legal -..:ruestion 
rai.3~"3 ·-:i·: the Jra.i!t ·:J~3cuti V''~ oro.~r. ~·~e f'resi.J.ent of 
t1 ~'.',? :ii1it~:1 Ltatc::s. a.jl c·:li :of ~:<:;:Jc--u.ti"'~ and neqotJ.ator 
for b'\(~ 'iation in i...1te=z:ation:il affairs r ha.;; t!!.-e lagal 
ri;~t an:l r~spoti8il>ilit./ u.1a~r t..1.e Constitution. to 
~ )•JrOV('; ·-:<::!fore conclusion an7 treaty or ~xecuti"'re a.grae­
:1~nt ;i~qoti.:i.t.'3d b·r a:n of f.ic.:or of: th~ r: a 5 . C-overnnent . 
'."H~ r·rasi<l.cnt r..ay al~o r~-;:uire <lt?,?~~t.~e.nt~ and agenci.:!s 
to cons:;ul t with t .. ~'2 :::~cr~-,tary of State prior to th.a 
ncqotiation of trc;;ati"'1!s or a•Jr ... ~en~nts , a.."?·i he =iay 
r..."..el~ata t:,~ ?OW~r of a?_?r'.'.)v.-al of treati•~s or agr.a~nts 
to tl~a S·~cr>?tary of :;;tate. 22 c .S.c. 2656; 3 U.3.C. 301. 

T:iis draft ex~cutiv·~ or~cr :ias been cl.~ared 
p~rsonally ~lY Sacr{~tar/ of '-Jtatt: :-.:issinq~r and by 
: .. ttorney ~eneral ~vi. 

r~s s tate<l. 

Sinr.~rely yours, 

!{Ot:ort J . 'LcCloakey 
ho~i5tant Sti:~retiry £or 
C:o.ngr,.;!;as,io~.al _7.glations 

L/T:AWRovine;rfp 7-29-76 x21074 

Clearances : L 
Jr 

P..r • Leigh 
Mr '!n l Alo.n.-.-. 



EXECUTIVE ORDER 

Treaties and Other International Agreements 
of the United States 

The President is responsible for.the conduct of 

the fo~eign policy of the United States. The Secretary 

of State is the principal foreign policy adviser of the 

President and has primary responsibility in assisting 

the President in the conduct of foreign policy. Pursuant 

·to Section 112a of Title 1 of the United States Code the 

Secretary of State is required to publish all treaties 

and all other international agreements to which the. United 

States is a party. Pursuant to Public Law 92-403 (86 

Stat. 619, 1 U.S.C. 112b) he is required to transmit to 

the Congress all. international agreements other than 

treaties no later than sixty days after their entry into 

force. In view of the fact that the Department of State 

and several other agencies of the Government have 

responsibilities which result in the conclusion of 

treaties or other international agreements, and to 

assist the President and the Secretary of State in-dis-

charging their foreign policy responsibilities,. it is 

necessary to coordinate the formulation, negotiation, 

and conclusion of any such treaties or other international 

agreements. 

NOW, THEREFORE, by virtue of the authority vested in 

me by the Constitution and statutes of the United States, 

including Section 2656 of Title 22 of the United States 

Code, and Section 301 of Title 3 of the United States 

Code, and as President of the United States, it is 

ordered as follows: 

/ 

i 

t 
I 

I 
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Section 1. The Secretary of State shall be 

responsibile on behalf of the President, for coordinating 

the formulation of all treaties and other international 

agreements proposed for negotiation. 

Section 2. Any agency proposing that any treaty or 

other international agreement be drafted or negotiated . 
on a matter within its responsibility shall consult with 

the Secretary of State. No officer may negotiate, sign, 

or otherwise conclude a treaty or other international 

agreement, without my express approval unless he shall 

have first obtained the concurrence of the Secretary of 

State. Such concurrence may be given for categories of 

treaties or agreements, or for specific treaties or 

agreements. 

Section 3. The final text of any international 

agreement other than a treaty shall, as soon as possible 

after its conclusion, but in no event later than twenty 

days thereafter, be transmitted to the Department of 

State, for the attention of the Assistant Legal Adviser 

for Treaty Affairs, for transmission to the Congress -· 
pursuant to Public Law 92-403 (865 Stat._ 619, l U .s .c. 

112b). 

Section 4. This Order shall apply to any inter-

national arrangement {including, but not limited to, any 

agency-level or implementing arrangement) that constitutes 

an international agreement, whether authorized by 

statute, treaty, or the Constitution. The determination 

whether any arrangement or document, or series of arrange­

ments or documents constitutes, or would, ·if concluded, 

constitute one or more international agreements, shall 

be made by the Secretary of State. 

I 
I 
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Section 5. The term "agency" as used in this 

Order means each authority of the Government of the 

United States, whether or not it is within or subject 

to review by another agency. 

Section 6. The Department of State is hereby 

authorized to issue regulations to implement this 

Order. 

Section 7. This Order supersedes any Executive 

Order, regulation, or delegation inconsistent herewith. 

- . 
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