
















































































































































































interests of all would best be served if
we continue to rely on the judgment and
integrity of the government to determine
what, under Brady, it has a duty to 5
disclose.
In sum, the courts have neither required the Govern-
ment, nor allowed defendants, to cull Government
files in the search for evidence favorable to the

defense. See also United States v. Cobb, supra.

Finally, Brady imposes no obligation upon the
prosecutor to have his own staff go through the files
of other agencies. 1Indeed, the extent to which the
prosecutor must produce documents from ﬁhe files of
outside agencies is itself in doubt. The Pprosecutor
.may be obliged to transmit to the defense exculpatory
material in the possgssion of its investigative arm

(see United States v. Bryant, 439 F.2d 642 (D.C. Cir.

1971)) (tape in the possession of narcotics agent)
or specifically identified material in the possession
of another agency directly connected with the case.

United States v. Deutsch, 475 F.2d 55 (5th Cir. 1973)

(personnel folder of Post Office employee who was
principle witness in case against defendant charged
with bribing him). But the cases have not gone beyond
requiring him to turn over material in the hands of
those "directly assisting him in bringing an accused

to justice," Moore v. Illinois, 408 U.S. 794, 810

(dissent). And there is no suggestion in any case
that a Brady review of outside agency material by the
outside agency staff is insufficient.

In sum, the Special Prosecutor, by turning over
all conceivably relevant evidence in his own possession
{~ot just "material" evidence), and by conducting a

sczarch for all such evidence in numerous outside agencies



{not just agencies directly assisting with the case),
has not only met, but has far exceeded, any_obligation
that Brady imposes upon him. To do more would simply
make Brady a substitute for discovery.

Of course, defendants are perfectly free to use
their remaining time before trial to engage in such
discovery as they see fit. If they wish to spend
their preparation time pouring through Government
files that various agencies have made available for
inspection, we have no objection. We believe that in
light of our theory of the case, the controverted
factual issues, and the teaching of Brady, most if
not all, of defendants' requests to obtain massive
numbers of documents from outside agencies should be
denied.gf It follows that the Court should deny any
defense requests for continuances when the request
is based on a representation that the defense needs
more time to search through files they have no right
to search through but which were voluntarily made
available for inspection. But that is another matter;
our point here ié simply that their requests to examine
files in outside agencies should be judged by tradi-
tional standards of relevancy, materiality and
exculpability. It is worth stressing that the
defense's failure to meet these standards is absolutely
inexcusable wﬁen, as here, they are in possession of

the prior relevant statements of each and every proposed

3/ In assessing the good faith of the defense in sub-
poenaing massive Government files, the Court should

bear in mind the evident lack of good faith in the
submission of a witness list containing names of 53
individuals, the bulk of whc~ obviously have no rslevant
testimony to offer.
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Government witness, and a vast array of documents
bearing on the‘charges in the indictment, including
the Government's proposed trial exhibits. The
defense possesses more than enough information on
which they can fashion a clear and precise statement
as to relevancy, materiality and exculpability as

to particular files, if any exist. Those standards

ordinarily govern discovery in all criminal cases,

.and there is no reason to deviate from them here.

Brady requires us to do no more than we have done
4/

so far.

4/ However, we are illing to look ourselves through

any individual file tnhat defendant specifically
identifies and with regard to which he makes a prior
showing that it might contain exculpatory material.

-
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IV. Finally, the situation with regard to the White
House files of notes made by Mr. Ehrlichman -when he
was the Presidential Assistant is even clearer.

A. Mr. Ehrlichman has nowhere shown the basis
on which he is claiming access to the White House
files. To the contrary, his own statements undermine
any such claim.

1. Mr. Ehrlichman has nowhere alleged that
he made notes concerning the Fielding break-in. To
the contrary, all of the notes in guestion are records
of conversations to which the President was a party.
Mr. Ehrlichman has repeatedly stated that the President
was not even aware of the Fielding break-in before
March:1973. '

2. Mr. Ehrlichman is not entitled to his
notes on the theory that the absence of any mention of
the Fielding break—-in tends to prove his non-involvement.
He plainly could not produce all of these notes at trial
to establish the fact that he made notes on every matter
he was involved in; the evidence is too remote, too far
from probative, and too irrelevant.

B. Wholly éside from this first point, Mr.
Ehrlichman has been given more than what he would be en-~
titled to even if he had claimed that exculpatory
material appeared in the White House files.

1. As we have shown in Part III, supra, Brady

does not even require what defendant has been afforded,
a review of Government files by Government officials
looking for hypothetically exculpatory materials that

we have no reason to believe ever existed. Neither the
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defendant nor his counsel is permitted wholesale access
to Government files. In the present case the White House
has offered to review these files for Brady materials

in light of the clarification-of the issues in Part II,
supra. An appropriate affidavit could then be filed
detailing the results of such a review.

2. In light of the clarity of the factual
issues in this case the offer to Mr. Ehrlichman to re-
view the files personally also is certainly a greater
protection than the Brady entitlement to have an ad-
verse party, the prosecution, review the files. 1In
this situation the defendant can be expected to identify
'décuments with the requisite sufficient clarity so that
he and his counsel can then contest, before the Court,
any Presidential refusal to release the documents
(seeking, in the first instance, an order to produce
specific, material documents for in camera inspection).
This is the procedure that was followed at the sen-

tencing stage without objection in United States v.

Krogh.
3. We understand that the White House is willing

to permit counsel to be present in a room adjoined

to the files and to confer with his client's examination
of the files. Counsel will also be permitted to make
any notes which are necessary to aid him in assisting
his recollection in the event that any relevant document
is not forthcoming and must be subpoenaed. Thus, there
is nothing to prevent Mr. Ehrlichman from relating to
his attorney in full detail the contents of any and all
documents examined by him. Though this procedure is

cumbersome, it is still more than adequate.
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CONCLUSION

The record to date demonstrates that any further
requests by the defense for even more sweeping coopera-
tion would be impermissible and must be denied.
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