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UNITED STATES of America ex rel
Gyula PAKTOROVICS, Relator-
Appellant,

v.

John L. MURFF, District Director, Immi-
gration and Naturalization Service for
the District of New York, Respondent-
Appellee,

No. 274, Docket 24932.

United States Court of Appeals
Second Circuit.

Argued Feb. 7, 1958.
Decided Nov. 6, 1958.

Habeas corpus proceeding for re-

view of revocation of Hungarian refu-

gees’ temporary paroles and their sub-
sequent exclusion. From a judgment
of the United States District Court for
- the Southern District of New York, Ir-
ving R. Kaufman, J., 156 F.Supp. 813,
dismissing the writ, a relator appealed.
The Court of Appeals, Medina, Circuit
Judge, held, inter alia, that the doctrine
that aliens as well as citizens are enti-
tled to protection of procedural due
process in deportation proceedings would.
be applied to Hungarian refugee who
came to the United States as parolee,
and hence his parole could not be revoked
without a hearing at which the basis for.
discretionary ruling of revocation might
be contested on the merits, in view of
the special circumstances which made
such case sui generis. .
Reversed and remanded.

Moore, Circuit Judge, dissented.

1. Constitutional Law €252

Aliens, even those who have entered
the United States illegally, are entitled
to the full protection of the constitu-
tional requirements of due process in
deportation proceedings. U.S.C.A.Const.
Amend. 5.

2. Aliens ¢>54(10)
Constitutional Law €252
The doctrine that aliens as well as
citizens are entitled to protection of
procedural due process in deportation

i

TN
proceedings would be applied to Huns
garian refugee who came to the Unitegr~
States as parolee, and hence his pargle -
could not be revoked without a hearing
at which the basis for discretionary ryl..
ing of revocation might be contestea 1
on the merits, in view of the s
circumstances which made such case;
generis. Immigration and Natlonah' yir
Act, § 212(a) (20), (d) (6), 8 US%
§ 1182(a) (20), (d) (5); Act July. 25,
1958, 72 Stat. 419; U.S. CA.Co
Amend. 5.

8. Aliens €254(10)
A Hungarian refugee whose tem-
porary parole was revoked because ‘of &%
inconsistent statements and withholding:.= s
of information regarding membership in==: 3
Communist Party while in Hungary was*
not entitled to a hearing on merits-on " -
ground that hearing was to be implied =~
from language of statute merely because -
hearings had been authorized by regu- -
lations promulgated pursuant to Immi-. .
gration and Nationality Act as a prelim- -
inary to exercise of discretion by the
Attorney General in withholding deporta-
tion, suspending deportation, authorizing -
voluntary departure in lieu of deporta‘

tion and adjusting an alien’s 1mm1grant’" .

status, since the promulgation of regu- 1,"_:-
lations providing for hearing prior to
exercise of discretion under certain sec- .
tions of the Act does not dispose of
question of whether or not a hearing 2.2
is required with regard to matters in- « -
volved in other sections of the Act withs
respect to which no such regulatiofis® |
have been formulated. - Immigration and

Nationality Act, §§ 103, 212(d) (5), 243

(h), 244, 245, 8 U.S.C.A. §§ 1103, 1182 i L
(d) (5), 1253(h), 1254, 1255.

Ege S5

Edward J. Ennis, New York City

(Ralph Goldstein and Clifford Forster,
New York City, on the brief), for re-
lator-appellant.

Roy Babitt, Sp. Asst. U. S. Atty., New
York City (Paul W. Williams, U. S.
Atty. for the Southern Dist. of New
York, New York City, on the brief),

for respondent-appellee. B o
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this information when he was questioned
in Austria. He claimed that the inter-
preter must have mistaken what he did
say and thus the translation was incor-
rect. However, on September 6, 1957,
an order that appellant “be excluded and
deported,” without a hearing, was issued
on the basis of “information * * *
of a confidential nature, the disclosure
of which would be prejudicial to the
public interest, safety or security.” Sub-
sequently, on September 18, 1957, this
exclusion and deportation was withdrawn
since the Acting Regional Commissioner
learned that there were “sufficient bases
for the exclusion of (appellant), apart
from the confidential information war-
ranting exclusion and deportation with-
out hearing * * *” Appellant’s case
was referred to a Special Inquiry Offi-
cer for determination of appellant’s “ad-
missibility or excludability.” The writ
of habeas corpus allowed on August 26,
1967, was then dismissed upon a stip-
ulation approved by the District Court.

- An exclusion hearing, at which ap-
pellant was represented by counsel, was
held on September 20, 1957. The pro-
ceedings were limited, however, to the
question of whether or not appellant had
a valid immigration visa. Upon appel-
lant’s admission that he had never been
in possession of such a visa the Special
Inquiry Officer found him to be inad-
missible to the United States under Sec-
tion 212(a) (20) of the Immlgratlon and
Nationality Act, 8 U.S.C.A. § 1182(a)
(20). An appeal from this determina-
tion taken to the Board of Immigration
Appeals was dismissed on October 22,
1957. A new writ of habeas corpus, al-
lowed on October 26, 1957, was, after
argument, dismissed as to appellant by
the District Court on November 26, 1957.
The appeal now before us was taken
from this dismissal of the writ.

Thus the facts may be summarized
as follows: in order to find some sort
of temporary or permanent asylum in
the United States, and in response to
what must have appeared to them to
be a generous and humanitarian invita-
tion from a freedom-loving people, this

family of Hungarian refugees came here
as parclees. They had no visas when
they left Austria, and the United States
officials handling the matter knew at
all times that they had no visas and
were not expected to have any visas.
Having raised the issue of whether
Gyula Paktorovics had communistic or
subversive tendencies, all of which he

vigorously denied, the issue of his com--

munist connections was abandoned, and

he was ruled to be deportable on the ..
sole ground of his failure to produce the -
visa which everyone knew all along he —+
did not possess. The wife and the two - it -
daughters are to be permitted to remain _
here; but the husband and father must ~=
go. The effect of this ruling, if upheld, 7

may be disastrous to the balance of the
30,000 odd Hungarian parolees, who will

then be permitted to remain in the Uni-

ted States only so long as the Govern-
ment officials, who decided that Pak-

torovics must go, refrain from making :

a similar decision as to the . others.
Moreover, if the Government position is
sustained, any one or all of this large
number of Hungarians who fled from the

might of Soviet Russia must leave our

shores on the mere say-so of a Govern-

ment official, however unreasonable or
capricious this say-so may be, and even -

if there is no basis-whatever for such

a ruling. None of them have any visas; -
and the only hearing to which any of *
these parclees will be entitled vnder the
law, as thus interpreted, will be a hear- _
ing to determine the already obvious =
fact that they have no visas. We can- -~ -
not agree that such is the law. Under .
the special circumstances of the case of

these Hungarian refugees, we think their

parole may not be revoked without a =
hearing at which the basis for the dis- ==&
cretionary ruling of revocation may be

contested on the merits.

Appellant argues that Section 212(d)

(5), 8 U.S.C.A. § 1182(d) (b), in the
light of certain sections of the Immi-

gration and Nationality Act, 8 U.S.CA... -~
§ 1101 et seq., which do not by their

terms provide for a hearing, requires

that a hearing be had on the subject
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¢ revocation of parole, at least in the

¢ of the Hungarian refugees. He

so notes the President’s directive of

scember 1, 1956 referred to in his

ssgage to the Congress on January

=91 1957 which reviews the sad plight

g of the “(t)housands of men, women, and

thildren (who) have fled their homes to

cape Communist suppression,” men-

ons the fact that most of the refugees

ve been admitted “only temporarily on

% ) emergency basis,” that some “may

fultimately decide that they should settle

abroad,” but “many will wish to remain

$n.the United States permanently.” In

meantime, the President adds,

2 (P)rompt action by the Congress is

geded looking toward the revision and

Bmprovement” of the Immigration and
ENationality Act. 103 Cong.Rec. 1355.

. B-Appellant also contends that he is en-

e

itled to vrocedural due process in any
Egvent, and thus to a hearing on the sub-
Ject of revocation of parole, even if we
should not adopt his interpretation of
Bection 212(d) (5), 8 U.S.C.A. § 1182
(d) (5), pursuant to the terms of which
he  Hungarian refugees were paroled

= into this country.®
#=The position of the Government, on
e other hand, is that this is an exclu-
gion case pure and simple, that the ex-
ulsion cases have no bearing on the
lem before us, and that it has been
eld-again and again that the parole of
f.person seeking entry into the United
gotates is nothing more nor less than an
geniargement” of the place of detention
Aemporary refuge ashore, for which
ose Ellis Island had long been used,
ing determination of an alien’s ap-
tion for admission into the United
tates. Thus, argues the Government,
an alien physically present in the United
States on parole is, nevertheless, “in
ntemplation of law” still outside this
y and subject to the same treat-

On December 1, I directed that above
nd beyond the available visas under the
‘Refugee Relief Act—approximately 6,-
500 in all—emergency admission should
be granted to 15,000 additional Hun-
gariang through the exercise by the At-
torney General of his discretionary au-

ment, after the Attorney General has
exercised his discretion to revoke that
alien’s parole, as is accorded an alien en
route from foreign soil. On the basis
of this reasoning it is claimed that ap-
pellant has no constitutional rights, and
is not within the protection of the Due
Process Clause of the Fifth Amendment,
citing Kaplan v. Tod, 267 U.S. 228, 45
S.Ct. 257, 69 L.Ed. 585, and two lower
court cases the holdings of which have
been sustained by the recent Supreme
Court decision in Leng May Ma v. Bar-
ber, 857 U.S. 185, 78 S.Ct. 1072, 2 L.
Ed.2d 1246. Largely on the basis of
the decisions just referred to, and the
absence of any clause in Section 212(4d)
(5), 8 US.C.A. § 1182(d) () stating
in so many words that a hearing must
be had, the Government insists that no
hearing other than the barren formality
here resorted to need be had in instances
where aliens paroled into the United
States pursuant to Section 212(d) (5),
8 U.S.C.A. § 1182(d) (5), are to be de-
ported after the revocation of the parole
by the Attorney General.

But we think this case is different.
By reason of the circumstances under
which the Hungarian refugees were
paroled into the United States this case
in sui genmeris. We are mindful of the
opening paragraph of the President’s
Message to the Congress, above referred
to:

“The eyes of the free world have
been fixed on Hungary over the past
21, months. Thousands of men,
women, and children have fled their
homes to escape Communist oppres-
gion. They seek asylum in countries
that are free. Their opposition to
Communist tyranny is evidence of a
growing resistance throughout the
world. Our position of world leader-
ship demands that, in partnership
with the other nations of the free

thority under section 212(d) (5) of the
Immigration and Nationality Act; and
that when these numbers had been ex-
hausted, the situation be reexamined.”
Message from the President of the
United States to the Congress, January
31, 1957, 103 Cong.Rec. 1355.
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world, we be in a position to grant
that asylum.”

[1,2] It is well established law that
aliens, even those who have entered the
United States illegally, are entitled to
the full protection of the constitutional
requirements of due process in deporta-~
tion proceedings. Kwong Hai Chew v.
Colding, 344 U.S. 590, 78 S.Ct. 472, 97
LEd. 576; The Japanesé¢ Immigrant
Case (Yamataya v. Fisher), 189 U.S.
86, 23 S.Ct. 611, 47 L.Ed. 721; see also
Shaughnessy v. United States ex rel
Mezei, 345 U.S. 206, 73 S.Ct. 625, 97
L.Ed. 956. The principles underlying
those decisions are applicable here, de-
gpite the fact that the proceeding is in
form one of exclusion rather than expul-
sion. If this means an extension of the
doctrine that aliens as well as citizens
are entitled to the protection of proce-
dural due process in deportation proceed-
ings so as to include within the protected
class of persons parolees who have come
to the United States as have the Hun-
garian refugees of whom appellant is
merely one of thousands, we do not hesi-
tate to take that forward step, in view
of all the circumstances of this case to
which reference has been made. What
makes this case different from other ex-
clusion cases, such as United States ex
rel. Knauff v. Shaughnessy, 338 U.S. 5317,
70 S.Ct. 309, 94 L.Ed. 317; Shaughnessy
v. United States ex rel. Mezei, 345 U.S.
206, 73 S8.Ct. 625, 97 L.Ed. 956; Leng
May Ma v. Barber, 357 U.S. 185, 78 S.
Ct. 1072, 2 L.Ed.2d 1246, and Rogers
v. Quan, 357 U.S. 193, 78 S.Ct. 1076,
2 L.Ed.2d 1252, is that Paktorovies was
invited here pursuant to the announced
foreign policy of the United States as
formulated by the President in his diree-
tive of December 1, 1956, referred to in
his Message to the Congress, of January
31, 1957, from which we have already
quoted. Furthermore, the Congress has
recently enacted legislation endorsing
the extraordinary action of the Presi-
dent with respect to these Hungarian

refugees. See Public Law 85-539 <»
Stat. 419 (approved July 25, 1958).

True it is that the President has 1,
power to change the law by inviting
Paktorovics and the other Hungari,s
refugees to come here, but this is p«
to say that the tender of such an invisy.
tion and its acceptance by him did no:

_effect a change in the status of Puj.

torovics sufficient to entitle him to the
protection of our Constitution.

We also hold that, in order to bring
Section 212(d) (5), 8 U.S.C.A. § 11:2
(d) -(5), “into harmony with the Cos-
stitution,” 2 a hearing is required price
to the revocation of parole when this
section is applied to persons situaied
in the United States as is appellant in
the case at bar. - Section 212(d) (5)
provides: . .

“The Attorney General may in his
discretion parole into the United
States temporarily under such con-
ditions as he may prescribe for
emergent reasons or for reasons
deemed strictly in the public inter-
est any alien applying for admis-
sion to the United States, but such
parole of such alien shall not be re-
garded as an admission of the alien
and when the purposes of such
parole shall, in the opinion of the At-
torney General, have been served
the alien shall forthwith return or
be returned to the custody frem
which he was paroled and thereafter
his case shall continue to be dealt
with in the same manner as that of
any other applicant for admission to
the United States.”

[3] We are not persuaded by ap
pellant’s argument that the requirement
of such a hearing is to be implied from
the language of the section merely be
cause hearings have been authorized b¥
regulations promulgated pursuant to the
Immigration and Nationality Act as 3
preliminary to the exercise of discretion
by the Attorney General in withholdin®
deportation, suspending deportation, au-

2. The Japanese Immigrant Case (Yamataya v. Fisher), 189 U.S. 86, 101, 23 8.Ct. 611,

615, 47 L.Ed. 721.
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izing voluntary departure in lieu of
ation, and adjusting an alien’s im-
srant status. We find no relation be-
sen the hearings authorized by ap-
nriate regulations to aid the Attorney
seral in exercising his discretion to
yith old the deportation of an alien who
erwise is likely to be subjected to
"cal persecution, Section 243(h), 8
‘C.A § 1253(h), or to adjust the
s of an alien so as to give that per-
-a more favorable position with ref-
ce to the administration of the im-
ation laws, Sections 244 and 245,
.S C.A. §§ 1254, 1255, and the hear-

s sought by appellant as a condition.

cedent to the Attorney General’s ex-
sing his discretion to revoke parole
order to place appellant in a posi-
more amenable to deportation. The
tftorney General is given authority to

ablish such regulations * * * as
deems necessary for carrying out his

authority” under the Act, Section 103,

US.C.A. § 1103, and the promulga-
of regulations providing for a hear-

dng prior to the exercise of discretion

o the matters involved in other sections

_' the Act with respect to which no
"}'9gulations have been formulated.

However, the grave constitutional im-
plications of a decision that appellant

M8 not entitled to the hearing he seeks

e clear. Were the views advanced.by
e Government adopted it is difficult to
e_how the statute, interpreted to au-
orize deportation of appellant without
hearing on the merits, could satisfy
e requirements of due process. Ac-

bordingly, since a construction of Sec-

on_212(d) (5), 8 U.S.C.A. § 1182(d)
(5}, which requires a hearing on the
mbject of revocation of parele will re-
move serious doubt regarding the valid-
y of the statute, we so construe the
ection and hold that appellant is enti-

to a hearing prior to the revocation
if his parole. United States v. Witko-

.u—

vich, 353 U.S. 194, 201-202, 77 S.Ct
779, 1 L.Ed.2d 765; also Kwong Hai
Chew v. Colding, 344 U.S. 590, 73 S.Ct.
472, 97 L.Ed. 576; Wong Yang Sung
v.. McGrath, 339 U.S. 33, 70 S.Ct. 445,
94 L.Ed. 616.

We do not say that the discretion of
the courts should be substituted for the
discretion to be exercised by the Attor-
ney General as provided by law. We do
say that there must be a hearing which
will give assurance that the discretion
of the Attorney General shall be exer-
cised against a background of facts fair-
ly contested in the open. .

Reversed and remanded.

MOORE, Circuit Judge (dissenting).
I dissent.

The relator, Gyula Paktorovics, his
wife, Szeren Paktorovics, and their two
minor daughters were part of a group
of some 30,000 Hungarians who had
fled to Austria from Hungary at the
time of the uprising in the fall of 1956.
To relieve Austria of the burden of this
large influx, various countries, includ-
ing the United States, sympathetic to
those who were seeking freedom from
Communistic oppression offered to re-
ceive certain numbers within their bor-
ders. Under the Refugee Relief Act,
50 U.S.C.A.Appendix, § 1971 et seq,
there were only approximately 6,500
visas available for them. The number
seeking asylum vastly exceeded this fig-
ure. The President, therefore, on De-
cember 1, 1956 directed that “emergen-
cy admission should be granted to 15,000
additional Hungarians through the ex-
ercise by the Attorney General of his
discretionary authority under section 212
(d) (5) of the Immigration and Nation-
ality Act.”1 Subsequently others weré
admitted making the total some 30,000:

In Austria the relator executed an ap«
plication for himself and his family pur-
suant to § 212(d) (5) of the Immigra-
tion and Nationality Act [8 U.S.C.A. §
1182(d) (5)]. The truth or falsity of

4 '- AMessage from the President of the United States to the Congress, January 13 1957,
* 103 Cong.Rec. 1335.
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the relator’s statements in this applica-
tion are immaterial to the decision re-
quired here. Suffice it to say that they
were adequate to enable him and his
family to be included in the group des-
tined for the United States. The fam-
ily arrived in this country on December
24, 1956, -and settled in Baltimore where
Gyula obtained employment as a milk-
man,

Because no visas were available be-
yond the exhausted 6,500, the President
relied upon section 212(d) (5) of the
Immigration and Nationality Act. In-
deed there was no other way in which
even temporary admission could have
been secured. This section provides in
part that the Attorney General may in
his discretion parole into the United
States temporarily, for emergent rea-
sons, in the public interest, “any alien
applying for admission to the United
States, but such parole of such alien
shall not be regarded as an admission
of the alien, and when the purposes of
such parole shall, in the opinion of the
Attorney General, have been served the
alien shall forthwith return or be re-
turned to the custody from which he
was paroled.” The section further pro-
vides that thereafter his case shall be
“dealt with in the same manner as that
of any other applicant for admission te
the United States.”

Thus Congress had specifically given
to “the Attorney General” the power “in
his discretion” to “parole into the United
States” but only “temporarily” and “for

emergent reasons * * * in the pub-
lic interest” aliens applying for admis-
sion. However, Congress with equal
clarity declared that “such parole of such
alien shall not be regarded as an ad-
mission of the alien.” When the pur-
poses of the parole should have been
served, again it was the Attorney Gen-
eral to whose opinion Congress entrust-
ed the decision and the power to return
the alien to the custody from which he
was paroled.

On Jannary 31, 1957 the President
sent to the Congress a letter of the
same date in which he advised Congress

260 FEDERAL REPORTER, 2d SERIES

that on November 8, 1956 he had direct.
ed that extraordinary measures be take,
to expedite the processing of 5,000 Huyp.
garian visa applications under provisions
of the Refugee Relief Act. However,
by November 29 it was clear that many
more persons would have to be admitteé~
and on December 1, the President di.
rected that emergency admission shoyld
be granted to 15,000 additional Hungar.
ians through the exercise by the Attor-
ney General of his discretionary author-
ity, and that when these numbers had
been exhausted, the situation be reex-
amined. . The President pointed out tha:
most of the refugees had been admitted
“only temporarily on an emergency ba-
gis”; that some might ultimately decide
to settle abroad; and that many would
wish to remain in the United States per-
manently. As to them he said: “Their
admission to the United States as pa-
rolees, however, does not permit perma-
nent residence or the acquisition of citi-
zenship.” To give them that opportunity
he recommended that “the Congress enact
legislation giving the President power
to authorize the Attorney General to
parole into the United States temporari-
ly, under such conditions as he may
prescribe, escapees selected by the Secre-
tary of State who have fled or in the
future flee from Communist persecution
and tyranny.” To avoid the mass of
private immigration bills dealing with
hardships in individual cases the Presi-
dent recommended that “the Attorney
General be granted authority, subject to
such safeguards as Congress may pre-
scribe, to grant relief from exclusion
and expulsion * * #»

The President’s letter indicated that
the problem in dealing with the Hun-
garian situation was one for Congres
sional action. In fact, the President
squarely placed the problem of the status
of the Hungarian refugees before Con-
gress for action. They were physically
present in the United States, and yet
only “temporarily,” and at least 23,500
had no visas or other necessary papers
to enable them to become permanent
residents or citizens, After much debate
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253'bill (H.R.11033) was finally enacted
sviding for the admission of paroled
ungarian refugees who have been in
United States for at least two years
Stat. 419). Both the Senate and
fHouse reports aceompanying H.R.11033
& and recommending its passage (H.R.Rep.
WNo.1661 and S.Rep.No.1817, 85th Cong.,
9d:Sess.) singled out as best explaining
fethe full purport of the bill” the com-
fments by the bill’s sponsor, Representa-
ve Feighan of Ohio, made when in-
oducing the bill. The Representative
ained that the bill was designed to

er the case of a paroled Hungarian
igee and that its objective was to
have him “regarded as lawfully admitted
or permanent residence as of the date
lus arrival in the United States.”
&=To ‘achieve this status, inspection and,
4 _necessary, a hearing by special in-
~quiry officer of the Immigration and
& Naturalization Service, were provided
for, The Representative stated that “ob-

S= yiously, if he is not admissible on these

erms, the alien’s exclusion and deporta-
stion would necessarily follow in accord-
ice with the existing provisions of the
Immigration and Nationality Act.” He
a8 clear that his bill did nothing that
ffects the duties, powers and functions
- the Attorney General” granted by the
et, and that the bill re-states the sub-
istance of existing law—that a parolee,
hen returned to the custody of the Im-
fmigration Service and found inadmissi-
under the existing law, has auto-
cally lost his status as a parolee, and
quired to be excluded and deported
8st. as any other excludable alien ap-
lying for admission to the United
States” Cong.Ree. Vol. 104, No. 81;
X 7 1958; pp. 2676-1.

Il‘here was, of course, a major incon-
Sistency in using § 212(d) (5) as the
Pehicle for emergency admission because

gihe greater proportion by far of those
jadmitted came in purportedly under this
§eection and not pursuant to visas. In
= \ne case now before the Court the rela-

gelors were not aliens “applying for ad-

ission to the United States.” They
L. ame in pursuant to a section which by
L 260 F.2a—39%

grace of the sovereign permitted them
to do so without complying with any
law except that which was being used
to sanction their de facto admission,
and under the specific condition that
parole by the Attorney General should
not be regarded as admission of the
alien. By act of Congress parole was
exclusively within the discretion of the
Attorney General and he assigned the
task of investigating and sereening the
person so admitted to the Immigration
Service.

Commencing in February 1957, offi-
cers of the Service conducted several
investigations and interrogations of the
relator Gyula and came to the conclu-
sion that he had been a volunteer mem-
ber of the Communist party in Hungary
and that he had withheld information
of such affiliation because of a fear that
guch disclosure might result in a denial
of his application. Thereafter, the Act-
ing Regional Commissioner of the Serv-
ice at Richmond, Virginia, entered an
order on August 14, 1957 revoking his
temporary parole and directing that steps
be taken for relator’s return to Austria.
On August 26, 1957 the relator sought
a writ of habeas corpus on the ground
that his expulsion was without a hear-
ing, in violation of due process. Prior
to the return of the writ, the Service
invoked § 235(c) of the Immigration
Aect [8 U.S.C.A. § 1225(c)] providing
for the expulsion of an alien without a
hearing where inadmissibility is based on
confidential information which would be
inimical to public welfare. Subsequently
the Commissioner withdrew the exclu-
sion order on this ground and agreed to
grant a hearing pursuant to § 236 at
which hearing the only question permit-
ted to be litigated was whether the rela-
tors were in possession of valid unex-
pired entry documents. This was a futile
proceeding because, of course, the rela-
tors had no valid entry documents and
could not have obtained them. Had they
possessed such papers they would net
have had to come in by means of § 212(d)
(5). An appeal to the Board of Immi-
gration Appeals was an equally vain for-
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mality. Upon its rejection of the appeal
an exclusion order was entered. The
relators challenged the constitutionality
of these proceedings by habeas corpus,
the main ground being that parcle was
revoked without a hearing.

Initial and instinctive reaction leads
to the conclusion that this country, in
waiving the entry requirements because
of the Hungarian emergency, should
grant to these unfortunate people all
benefits and privileges to be obtained
under our Constitution. However, emo-
tional reaction should not blind us to the
fact that our immigration policy has
been, and still should be, declared by
Congress, and enforced by such officers
of government as are so designated by
Congress. The Supreme Court recently,
in this very field (to be sure by votes of
four to three, and thrice by five to four),
has had occasion to pass upon cases of
even greater hardship than that now
presented to us.

In United States ex rel. Knauff v.
Shaughnessy, 19560, 338 U.S. 537, 70
S.Ct. 809, 94 L.Ed. 317, the majority
pointed out that “Admission of aliens to
the United States is a privilege granted
by the sovereign United States Governm-
ment. Such privilege is granted to an
alien only upon such terms as the United
States shall prescribe. It must be exer-
cised in accordance with the procedure
which the United States provides” (338
U.S. at page 542, 70 S.Ct. at page 312).
As to the power to delegate, the court
continued: “Thus the decision to admit
or to exclude an alien may be lawfully
placed with the President, who may in
turn delegate the carrying out of this
function to a responsible executive officer
of the sovereign, such as the Attorney
General. The action of the executive
officer under such authority is final and
conclusive.” Even if the alien had
gained entry into the United States (and
§ 212(d) (5) expressly negates entry)
“it is not within the province of any
court, unless expressly authorized by law,
to review the determination of the polit-
ical branch of the Government to ex-
clude a given alien” (338 U.S. at page
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543, 70 S.Ct. at page 812). In g,
Knauff case a German bride marrieq
an American soldier in Germany v,
excluded.

In Shaughnessy v. United States €3
rel. Mezei, 1953, 345 U.S. 206, 73 S.CL
625, 97 L.Ed. 956, the Court had to deal
with the situation which frequently re-
ceived comment in the public press of the
Rumanian who was on Ellis Island gp.
able to enter the United States ang
equally unable -to return to any other
country in the world. After he lan-
guished within sight of his hoped-for
destination for some twenty-one months
his case finally reached the Supreme
Court which defined the generosity of
Congress toward this alien by saving
that the hardship of staying aboard the
vessel “persuaded Congress to adopt a
more generous course. By statute it au-
thorized, in cases such as this, aliens’
temporary removal from ship to shore.
But such temporary harborage, an act of
legislative grace, bestows no additional
rights. Congress meticulously specified
that such shelter ashore ‘shall not be
considered a landing’ * * #  And this
Court has long considered such tempo-
rary arrangements as not affecting an
alien’s status; he is treated as if stopped
at the border” (845 U.S. at page 215, 73
S.Ct. at page 681).

As recently as June 16, 1958 the Su-
preme Court had occasion again to con-
sider the status of parolees in the cases
of Leng May Ma v. Barber, 857 US.
185, 78 S.Ct. 1072, 2 L.Ed.2d 1246, and
Rogers v. Quan, 357 U.S. 193, 78 S.C.
1076, 2 L.Ed.2d 1252. Although the
cases involved section 243(h) of the
Immigration and Nationality Act deal
ing with the withholding of deportation
of aliens who “in his opinion” (the At
torney General) would be subject 10
physical persecution the decisions turned
upon whether “physical presemce as 3
parolee” gave the parolee the status of
being “within the United States.” The
Court’s conclusion was “that petition
er’s parole did not alter her status as a7
excluded alien or otherwise bring her
‘within the United States’ in the mean-
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ing of § 243(h)"” (857 U.S. at page 186,

g S.Ct. at page 1073). Yet in that case
eng May Ma had been physically pres-

snt in the United States for many years.
& Having failed in establishing citizenship
Spy virtue of claiming that her father was
#4% United States citizen, she then alleged
that deportation to China would subject
er to physical persecution and probable
eath. The Court noted the law as it
twas, and apparently still is. “For over

'3 half century this Court [the Supreme

= Court] has held that the detention of
&gn alien in custody pending determina-

A _fion of his admissibility does not legally
stitute an entry though the alien is

B physically within the United States

€ {citing cases)” (357 U.S. at page 188,

=78 S Ct. at page 1074). (Emphasis sup-

== plied.) The Court then faced the ques-

Hon “whether the granting of temporary

mrole somehow effects a change in the

= ‘alien’s legal status.” Specifically con-

?’ struing the language of the very section

% here involved (section 212(d) (5)), the

: upreme Court said “Petitioner’s con-

cept of the effect of parole certainly finds

1o support in this statutory language”

- 357 U.S. at page 188, 78 S.Ct. at page
= 1079).

The majority argues that the fact that
_the relator was paroled into this country
-at the behest of the executive depart-

Ement makes this case different or “sui
kgeneris.” But all parolees by definition
‘are given that status omly through the
cexercise of the executive department’s
gdiscretion or its “invitation,” to use the

& terminology of the majority. The parole
e was granted pursuant to the same
tutory authorization as in Leng May

: -supra, and is no different in prin-
gciple than the one involved in that case
fwhere the Supreme Court showed its
& onsciousness of this situation by noting
F=that “The parole of aliens seeking ad-
b= Mmission is simply a device through which
*“needless confinement is avoided while
“administrative proceedings are con-
ducted. It was never intended to affect
an alien’s status, and to hold that peti-
tioner’s parole placed her legally ‘within
_the United States’ is inconsistent with

the congressional mandate, the adminis-
trative concept of parole, and the deci-
sions of this Court” (857 U.S. at page
190, 78 S.Ct. at page 1075).

In my opinion, the majority in not
hesitating “to take that forward step”
namely, to hold “that aliens [such as re-
lator here] as well as citizens are en-
titled to the protection of procedural due
process in deportation proceedings so
as to include within the protected class
of persons parolees who have come to
the United States as have the Hungarian .
refugees of whom appellant is merely
one of thousands * * *” has under-
taken (1) to overridé the enactments and
intent of Congress; (2) to substitute its
judgment for the opinion of the Execu-
tive branch of Government; and (8)
to overrule the long line of consistent de-
cisions of the Supreme Court on this
very subject. The effect of the decision
is to remove such aliens from the parole
of the Attorney General and without
Congressional sanction to place it in the
courts.

The creation and administration of in-
ternational policies including the admis-
sion of citizens of other lands to our
shores has been vested in the legislative
and executive branches of the Govern-
ment. Wisely so. Chaos would result
were international policy to be set ad hoe
by individual courts throughout the
country. Even eventual decision by the

_Supreme Court might be in conflict with

executive policies in international af-
fairs. : :

In summary, the law is clear both in
statute and decision. Relator, as a
parolee, in law, has not as yet been ad-
mitted. The facts are equally clear. He
was admitted “temporarily” and “on
parole.” The generous gesture of the
President brought him here. However,
even the Chief Executive lacks the power
to annul the laws passed by Congress
regulating admission to this country.
Thus, for example, the President could
not lawfully declare that thousands of
aliens could be received as citizens with-
out.visas and without complying with the
existing laws prerequisite to citizenship.
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The President recognized this lack of
power when he requested Congressional
action to clarify or legitimize the situa-
tion of these very refugees.

The majority holds that a hearing in
this case is a constitutional necessity to
assure “that the discretion of the Attor-
ney General shall be exercised against a
background of facts contested in the
open.” But is this not merely stating
that the courts are to determine how
the Attorney General should exercise
his discretion and to take onto them-
selves the power to fix the standards for
such exercise, a function which is and
should be vested in Congress? Thus
under the new law (H.R.11033) Con-
gress requires a Hungarian refugee fo
meet all the qualifications for admission
listed in 8 U.S.C.A. § 1182, and renders
ineligible for admission any refugee
who, like Paktorovics, allegedly has been
a voluntary member of the Communistic
Party in 1954 (8 U.S.C.A. § 1182(a)
(28)). If the existing statutory criteria
have continuously applied to Paktorovics
and the other Hungarian refugees and
are now governing the outcome of the
hearing said by the majority to be Pak-
torovics’ constitutional right, it was un-
necessary for Congress to enact the re-
cent legislation. Moreover, any restric-
tion of the benefits of the Act to refugees
who have been in this country for twe
years or more under the rationale of
the majority might well be 'unconstitu-
tional. Furthermore, under the major-
ity’s rationale it is difficult to envisage a
situation in which a hearing will not
turn the proceeding even farther into
the exclusive custody of the courts and
away from the officer designated by
Congress.

The sympathy expressed by the ma-
jority for the plight of the Hungarian
refugees must be universal amongst
freedom-loving peoples. This thought is

2. United States ex rel. Lue Chow Yee v.
Shaughnessy, 2 Cir., 1957, 245 F.2d 874,
affirming D.C., 146 F.Supp. 3; Dong
Wing Ott v. Shaughnessy, 2 Cir., 1957,
245 F.2d 875, affirming D.C., 142 F.Supp.
379. Both of these decisions were reaf-

well expressed in the dissent in Lesp
May Ma, supra. Were a law enacteg thyi
no one against his will be returneq 1o ,
communist governed country, it woy s
undoubtedly reflect national opinion. 1:
persons presently espousing the comm:'.
nist philosophy not only can remain b
participate without restriction in -
national life and institutions, why sheuis
not those who have risked much to come
here not remain? If there be spin
whose presence would be dangerous, oy
agencies charged with prosecuting ex.
emies of the country can deal appre
priately with such cases. However,
would it not be more fitting and just o
give equal treatment to nationals of all
nations and races? This court had mo
difficulty in following the laws to the ex-
tent of honoring the opinion of the Im-
migration Department and affirming a=s
order directing the exclusion and the
deportation to China of four young mez
who claimed that return meant physica'
persecution and probable death? Ye:
these young men had been here azd
participated in our economic life muck
longer than the relator. When, as, and
if the Supreme Court decides, as the
majority here, that the Hungarian refu-
gees are “sui gemeris,” it will not be of
much comfort (if any) to Leng May Ma
or the other Chinese whose deportation
has been ordered.

The very reason which moves so many
aliens to seek our citizenship is the suc
cess in the preservation of the various
important freedoms which this natios
has had under its Constitution with its
division of powers between the Legis-
lative, Executive and Judicial branches.
Anomalous, indeed, would it be if, 12
extend to aliens these advantages, ¥t
were to violate these constitutional con-
cepts. Furthermore, as the Suprex¢
Court so aptly pointed out in Leng Ma¥
Ma to alter by decision the “parole st

firmed in a rehearing (247 F.2d 709) in
which this court explicitly rejected the
decision of the District of Columbia Cir-
cuit in Quan v. Brownell, 1957, 101 U.S.
App.D.C. 229, 248 F.2d 89, reversed sub
nom. Rogers v. Quan, supra.
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would be quite likely to prompt some
rtailment of current parole policy—
intention we are reluctant to impute
¥4 the Congress.”
therefore, agree completely with
S, majority in their desire to enable the
angarian refugees to remain in this
suntry but must disagree that their
soinion reflects authoritative law as de-
Slared by statute or by decision—at least
if the present moment.

in :on, accurate analysis of the Iaw has
wluded that there has been “no mani-

Jest abuse of discretion” by the Commis-
oner and that the writ of habeas corpus
_dismissed. I woild affirm that de-

St B..BRANNANandBesslenmnnan,
. Hanta,
v.'
mo PETROLEUM COMPANY, a cor-
2 poration, Appellee.

No. 5915.

&= " United States Court of Appeals
B Tenth Circuit.
Nov. 6, 1958.

-‘, nce  assignors reserving overriding
oyalty had also been paid a cash bonus
“and since there had been no promise or
“tommitment to drill any well, no such
?duciary relationship had arisen as would
“entitle assignors to comstructive trust

Upon leasehold estate acquired by as-

signee to go into effect upon expiration
of assigned lease.
Affirmed.

1. Trusts €102(1)

In ordinary circumstances, mere re-
serving of an overriding royalty inter-
est in assignment of oil and gas lease—
alone and without more—does not create
a confidential or fiduciary relationship be-
tween assignor and assignee which de-
nies to assignee right to obtain from
ovwner of land a top lease to take effect
after expiration of assigned lease free
of burden of overriding royalty, either
in form of constructive trust or other-

wise, =

2. Trusts &102(1)

Where assignors reserving overrid-
ing royalty were also paid a cash bonus
and there was no promise or commit-
ment to drill any well, no such fiduciary
relationship arose as would entitle as-
signors to constructive trust upon lease-
hold estate acquired by assignee to go
into effect upon expu'atmn of assigned
lease.

r——r————

George N. Otey, Ardmore, Okl. (Otey,
Johnson & Evans, Ardmore, Okl, was
with him on the brief), for appellants.

C. Harold Thweatt, Oklahoma City,
Okl. (Embry, Crowe, Tolbert, Boxley &
Johnson, Oklahoma City, Okl, was with
him on the brief), for appellee.

Before BRATTON, Chief Judge, and
PHILLIPS and LEWIS, Circuit Judges.

BRATTON, Chief Judge.

This case was here on a former occa-
sion, Brannan v. Sohio Petroleum Co:,
10 Cir., 248 F.2d 316. As stated on the
former appeal, the complaint charged
that plaintiffs assigned to defendant twe
oil and gas leases covering lands in Okla-
homa; that the leases were for the pri-
mary term of five years terminating Oec-
tober 25, 1954; that each assignment
reserved to the assignors an overriding
royalty of one-sixteenth of seven-eighths
of all oil and gas produced from the
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Application of Gyula PAKTOROVICS,
szeren Paktorovies, Natasha Paktoro-
vics, Vera Paktorovics, for a Writ of
Habeas Corpus.

{NITED STATES of America ex.rel
Gyuls PAKTOROVICS, Szeren Paktor-
ovics, Natasha Paktorovies and Vera
paktorovics, Relators,

Ve

John L. MURFF, District Director, Xmmi-
gration and Naturalization Service, for
the District of New York, Bespondent.

United States District Court
S. D. New York.
Nov. 26, 1957.

Habeas corpus proceeding for re-
view of the revocation of Hungarian
refugees’ temporary paroles, and their
subsequent exclusion. The District
Court for the Southern District of New
York, Irving R. Kaufman, J., held that
sdlien’s temporary parole was properly
revoked because of inconsistent state-
ments and withholding of information,
and he was properly excluded for lack of
estry documents, but reveocation of
paroles of his wife and children, and
their subsequent exclusion, were improp-
. , . ,

Judgment in accordance with opin-?

L Aliens 6553

Unrest and chaos in Austria result-
ing from Hungarian insurrection of
1956 warranted temporary parole of de-
serving bona fide Hungarian refugees,
pursuant to statute, pending such appro-
priate legislation as Congress might
enact to clarify their status. Immigra-
tion and Nationality Act, § 212(d) (5),
8US.C.A. § 1182(d) (5).

% Constitutional Law €>252

A resident alien physically present
in United States is within full protection
of due process clause, but alien regarded
in contemplation of law as outside the

-fountry is outside the fall reach of the

Fifth  Amendment.
Amend. 5,

U.8.C.A.Const.

3. Aliens &30

Alien outside the country seeking
admission does not do so under claim of
right, but as a privilege granted by the
sovereign only upon such terms as Con-
gress prescribes.

4, Constitutional Law ¢=318

Where alien is treated as being
physically outside the country, due proc-
ess required in exclusion proceedings is
coextensive with the procedure au-
thorized by Congress. U.S.C.A.Const.
Amend. 5.

8. Aliens &3 .

An arriving alien’s temporary har-
borage ashore pending determination of
his admissibility is an act of grace and
bestows no additional rights. Immigra-
tion and Nationality Aet, § 212(d) (5),
8 U.B.C.A, § 1182(d) (5).

6. Aliens €3
Constitutional Law €252

Alien who has been granted tem-,
porary parole under statute has no rights
derived from Constitution, but solely
those rights and privileges which Con-
gress sought to confer. Immigration and
Nationality Act, § 212(d) (5), 8 U.S.
C.A. § 1182(d) (5); U.8.C.A.Const.
Amend. 5. - ‘

7. Aliens S=54(10)

The silence of statutory provxszons
for temporary parole of alien and of
applicable regulations thereunder mani-
fested intent to withheld a hearing as of
right in determination of alien’s ad-
missibility. Immigration and National-
ity Act, § 212(d) (5),8 U.S.C.A. § 1182
(@) (5).

8. Constimﬂonal Law €318
Habeas Corpus €=85.4(4)

Evidence in habeas corpus proceed-
ing established that alien was given suffi-
cient opportunity to explain inconsisten-
¢y of statements upon which he obtained
temporary parcle and hence was ae-
corded due process in proceeding for rev-
ocation of parole. Immigration and Na-
tionality Act, § 212(d) (5), 80U SC.A

- § 1182(d) (5).
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9. Aliens €254(10) -

In proceeding for exclusion of alien,
officers properly refused to inquire into
validity of revocation of alien’s tem-
porary parole. Immigration and Na-
tionality Act, § 212(a) (20), (d) (5), 8
U.8.C.A. § 1182(a) (20), (d) (B).

10, Aliens &=353

The statute under which Hungarian
refugees were granted permanent parcle
should be construed in light of policy
of providing permanent resettlement for
victims of Communist aggression, not
as making them mere temporary iran-
s;enta. Immigration and: Nationality
Act, § 212((1) (5), 8 U. S CA § 1182(d)
(5)

1L Ahens @53 . .

The circumstances under which
Hungarian refugees were brought into
United States did not indicate intention
to waive the requirements of valid entry
documents, and hence aliens could be ex-
cluded after revocation of their tempo-
rary parole, for lack of such documents.
Immigration and Nationality Act, § 212
(&) (5), 285(a, b), 236, 242(b), 8 US.
C.A. §§ 1182(&) (5), 1225(a, b), 1226,
1252(b)

12. Aliens €=53, 54{10)

The fact that Hungarian refugee’s
temporary parole was revoked because
of inconsistent statements and withhold-
ing of information did not warrant revo-
cation of parocles of his wife and chil-
dren, and hence exclusion of wife and
children for lack of documents was in-
valid. Immigration and Nationality Act,

§ 212(d) (5), 8 U.S.C.A. § 1182(d) (5).

13. Aliens €&»53, 54(10)

Upon revocation of alien’s tempo-
rary. parole, determination that inter-
ests of alien and his wife and children
required preservation of the family
unit should be made by wife and children
themselves, and not by Immigration
Service, in revoking their paroles and
excluding them also. Immigration and
Nationality Act, § 212(d) (5), 8 U.S.

C.A. § 1182(d) (5).

. New York City, of counsel.

Ralph Goldstein, New York City, for
relators. Edward J. Ennis, New York
City, of counsel.

Paul W, Williams, U. 8. Atty., S I)
New York, New York City, for respond-
ent. Roy Babitt, Sp. Asst. U. S. Atty.,

IRVING R. KAUFMAN District
Judge.

Relators, Gyula Paktorowcs, his wxfe,
Szeren Paktorovies, and their two minor
daughters are purported fugitives from
the terrorism and persecution imposed
upon the Hungarian people by Russia’s
brutal suppression of the insurrection
that swept Hungary in the fall of 1956,
Fleeing to Austria the relators were
there interviewed by American Immigra--
tion Officers for possible admission inte
the United States. Upon request
American officials Gyula Paktorovics exe-
cuted a written application in the Eng-
lish and Hungarian language for parole
into the United States for himself and
his family pursuant to Section 212(d)
(5) of the Immigration and Nationality
Act (8 U.S.C.A. § 1182(d) (5)). This .
application was approved and the Pak- -
torovics family was paroled into the
United States. They arrived here De-
cember 24, 1956 and settled in Baltimore
where the husband obtained employment:'
as a milkman. .

Beginning in February 1957, the hus-.
band was interrogated on several occa-
sions by the officers of the Immigration
and Naturalization Service. At one of
these meetings he admitted membershi
in the Communist Party from 1954 until’
the day he left Hungary for Austri
When confronted with his application
for parole, executed in Austria, in which
he acknowledged membership in the
Party only up to 1949, the male relator
conceded the inconsistency and stated
he withheld information of his subse-
quent Communist affiliation in fear that
such a revelation would result in a denial’
of his application. As'a result of the
information gleaned from this mtewxew
the Acting Regional Commissioner for s
the South Eastern Region of the Ixmm .

Ris
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== gration and Naturalization Service of

& on August 14, 1957, revoking his tem-

& porary parole upon the ground that he

&= had misrepresented material facts to the

» American authorities in Austria bearing

&= upon his application for admission to the

nited States and ordered that the nec-
Bessary steps be taken to insure his return
*to Austria. In the interest of maintain-
ing the family unit, the Commissioner
“further decreed the revocation of the
& parole of the wife and two children so
i.that they could accompany the husband
& and father back to Austria.

. ‘. Relators were subsequently taken in-

& 4o custody in Baltimore and transferred

" to the immigration detention station in
- New York to await return to Austria.

£~ On August 26, 1957, the husband peti-

&= tioned for a writ of habeas corpus on
3 the ground that his expulsion from the

g

& United States without a hearing was a
“violation of due process of law. There-
" upon and prior to the return of the writ

& the Immigration Service invoked Sec-
& tion 235(c) of the Act (8 US.CA. §

225(ce)), providing for expulsion of an
¢ alien without a hearing where inad-

W missibility is based on confidential in-
#= Yormation which would be inimical to

& public welfare and the Acting Regional

. Commissioner found the relators ex-

g cludable under Section 212(a) (28) of

W the Act. 8 U.S.C.A. § 1182(a) (28) (for

»past membership in the Communist Par-
tty). Subsequently upon reexamination
Ethe Acting Commissioner determined

g that there was sufficient bagis for the
8 exclusion of relators apart from the

confidential information and withdrew
‘the exclusion order without a hearing
fagreeing to grant such a hearing pur-
bsuant to Section 236 (8 U.S.C.A. §

8 1226).2 Thereafter, by stipulation the

B writ of habeas corpus seeking a hearing

SEwas dismissed.

B At the 236 hearing at which the rela-

: &% tors were represented by counsel, the in-

%

#1. Thereafter and throughout the subse-
. quent proceedings the Immigration Serv-
i ice has abandoned the use of confidential
i Information as a ground for revocation

quiry was confined, over the strong pro-
testations of counsel, to the question of
whether the immigrants were in posses-
sion of valid unexpired entry documents.
This question being determined in the
negative, relators were found inadmis-
sible under Section 212(a) (20) (8 U.S.
C.A. § 1182(a) (20)). An appeal from
this order was dismissed by the Board of
Immigration Appeals and the relators
have been taken into custody for the
execution of the exclusion order.

By the instant petition for habeas cor-
pus relators challenge the constitutional-
ity of the above proceedings on grounds
that: (1) Revocation of parole without
a hearing is a denial of due process of
law; (2) An exclusion hearing limited
only to the question of possession of en-
try documents is denial of due process of
law, and (3) Revocation of temporary
parole and attempted exclusion of the
wife and daughters because of their re-
lationship to the husband without as-
serting any case against them is ar-
bitrary and capricious and denial of due
process of law. ;

I shall consider these contentions
seriatim.

L

The relators were paroled into the
United States under Section 212(d) (5)
of the Immigration and Nationality Aect,
8 US.C.A. § 1182(d) (B). That section
provides as follows:

“The* Attorney General may in
his discretion parole into the United
States temporarily under such con-
ditions as he may prescribe for
emergent reasons or for reasons
deemed strictly in the public inter-
est any alien applying for admission_
to the United States, but such parole
of such alien shall not be regarded
as an admission of the alien and
when the purposes of such parole
shall, in the opinion of the Attorney
General, have been served the alien
shall forthwith return or be re-

and exclusion and has relied exclusively
on the alleged misrepresentations and lack
of entry documents.
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turned to the custody from which
he was paroled and thereafter his
case shall continue to be dealt with
in the same manner as that of any
other applicant for admission to the
United States.”

[1] The unrest and chaos in Austria
Wh;ch came about as a result of the in-
surrection of the Hungarian people in
the fall of 1956, constituted a sufficient
emergent reason for the parole of deserv-
ing bona fide Hungarian refugees, pend-
ing such appropriate legislation as Con-
gress might enact to clarify their status.
The initial screening process in Austria,
designed to select only fhose deserving
of refuge in the United States, was con-
ducted under a setting which called for
urgency in relocating the great sea of
refugees that had inundated Austria.
Consequently, this initial screening proe-
ess was by necessity incomplete at best
and it was expected that further screen-
ing would be continued in this country.
It is relators’ contention that revyoea-
tion of the parole provisionally granted
in Austria, cannot consistent with due
process be accomplished without a full-
fledged hearing.

[2-4] In considering the scope of the
due process clause in this context, it is
necessary to carefully distinguish a resi-

dent alien physically present in the

United States who is within the full pro-
tection of the constitution an& the alien
regarded in contemplation of law as out-
side the country who stands outside the
full reach of the Fifth Amendment.

. Compare Shaughnessy v. United States

ex rel. Mezei, 1953, 345 U.S. 206, 73
S.Ct. 625, 97 L.Ed. 956; United States
ex rel. Knauff v. Shaughnessy, 1950, 338
U.8. 537, 70 8.Ct. 309, 94 L.Ed. 317 with

2. Kaplan v. Tod, 1925, 267 U.S. 228, 45
S8.Ct. 2567, 69 L.Ed. 585; United States
ex rel. Lue Chow Yee v. Shaughnessy,
D.C.S.DNY.1956, 146 F.Supp. 3, af-
firmed, 2 Cir., 1957, 245 F.2d 874; Dong
Wing Ott v. Shaughnessy, D.C.S.D.N.Y,
1956, 342 F.Supp. 379, affirmed, 2 Cir,
245 F.2d 875, rchearing granted and re-
affirmed, 2 Cir., 1957, 247 F.2d 769 ; Leng
May Ma v. Barber, 9 Cir.,, 1957, 241 F. 24

Kwong Hai Chew v. Colding, 1053, 3;4
U.S. 590, 73 S.Ct. 472, 97 L.E4. 57

The alien outside the country eee}ura
admission does not do so under any
claim of right. Admission to the UnitJ
States is a privilege granted by tre
sovereign United States Government
only upon such terms as Congress shalt
prescribe. Consequently, where an alien
is treated as being physically outside
the country, any due process reguired
in exclusion proceedings is co-extensive
with the procedure authorized by Con-
gress. Brownell v. Tom We Shung, 1956,
352 U.S. 180, 182, note 1, 77 8.Ct. 252, 1
L.Ed2d 225; United States ex rel
Knauff v. Shaughnessy, supra, 338 U,
at pages 543-544, 70 S.Ct. 309, 94 L.E4.
317; Nishimura Ekiu v, United States,
1892, 142 1.8, 651, 12 S.Ct. 336, 35 L.Ed.
1146; Ludecke v. Watkins, 1948, 335
U.S. 160, 68 S.Ct. 1429, 92 L.Ed. 881,

[5,6] An arriving alien’s temporary
harborage ashore pending determination
of his admissibility is an act of grace
and bestows no additional rights. Where
Congress has prescribed that an alien's
shelter ashore “shall not be considered
a landing” the courts have “long con-
sidered such temporary arrangements
as not affecting an alien’s status; he is
treated as if stopped at the border.”
Shaughnessy v. United States ex rel
Mezei, 1953, 345 U.S. 206, 215, 73 S.CL.
625, 631, 97 1.Ed. 956. Sinee § 212(d)
(5) explicitly directs that parole is not
to be regarded as an admission inta the
United States, it must be treated as
simply an enlargement of the bounds of
such shelter ashore, The paroled alien
remaing “still in theory of law at the
boundary line” and has “gained no foot-
hold in the United States” until lawfully
admitted.® 1t follows that any righis 2

85, certiorari granted, 1957, 353 1.8, 951
77 8.Ct. 1283, 1 1.Ed.2d 141. Those I)i:v
trict of Columbia cases Ng Lin
Chong v, MeGrath, 1952, 91 U.S.App.
D.C, 131, 202 ¥.23 316 and Quan v
Brownell, D.C.Cir., 1957, 248 F.2d &9 to
the contrary have been disapproved by
the Second Cireunit. See Dong Wing O
v. Shaughnessy, on rehearing, supra.
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parolee may have are not derived from
= the Constitution but are limited solely
40 - those rights and privileges which
Congress in its wisdom sought to confer.

[7] I must therefore examine the
_ gtatutory design of § 212(d) (5) to as-
certain whether Congress contemplated
"2 hearing in these situations. If the
statutory procedure is followed the rela-
tors will have been accorded all the due
_process required. It is significant in
B this respect that in the Immigration and
Wis Nationality Act, Congress elsewhere pro-
b= vided for a hearing procedure in deter-
mining alien admissibility or excluda-
bility (Sections 235(a) (b), 236, 242(b)
of the Immigration and Nationality Act,
-8 U.S.C.A. §§ 1225(a) (b), 1226, 1252
{b)) without making reference to the
‘{emporary parole provisions. The fact
“that both the parole provisions and the
& applicable regulations thereunder are
is conspicuously silent on this point is cer-
~tainly evidence of both a Congressional
= and Executive intent to withhold a hear-
ﬁ»mg as of right. See Jay v. Boyd, 1956,

iy

3. Shaughnessy v. United States ex rel
5° Mezei, 1953, 345 U.S. 206, 73 S.Ct. 625,
- 97 L.Ed. 958; Nishimura Ekui v. United
States, supra ; Ludecke v. Watkins, supra,
- of. Williams v. New York, 1949, 337 U.S.
241, 69 S.Ct. 1079, 93 L.Ed. 1337. Those
cases which find a hearing required by
due process are distinguishable on the
- ground that either Congress or the Attor-
ney General has prescribed some pro-
cedures for a hearing or inquiry. Ct.
United States ex rel. Giacalone v. Miller,
* D.CSDN.Y.1949, 86 F.Supp. 655;
.- United States ex rel. D'Istria v. Day, 2.
Cir., 1927, 20 F.24 302.

The pertinent exchange of questions and
{-answers on July 11, 1957 between relator
and inspector for the Immigration Serv-
ice is reported as follows:
.~ “Q. Question #13 on this application

for parole relates to-‘Political Organiza-
¢ tions’ and I notice that the following is
written on that application, in answer to
* gquestion #13: ‘Involuntary member of
MKP (MDP) 1947—49. Expelled (49)
and interned (1949-53). According to
the information that you have voluntarily
given in your interviews, would the an-
swers to question #13 be absolutely cor-
rect, or is there some information that
should be on there that is not on there?
A. Yes, the answers are correet,
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351 U.S. 345, 76 S.Ct. 919, 100 L.Ed.
1242. Absent this Congressional intent,
the relators cannot insist upon a hear-
ing.3 To argue as do relators that a
right to a hearing should be read into
the statute as the only course consistent
with the tradition and principles of free
government is to flout the meaning we
have ascribed to Congressional intemt.
Jay v. Boyd, supra, 851 U.S. at page 367,

76 S.Ct. 919, 100 L.Ed. 1242,

However, in this case, I need not rest
my decision on the absence of Congres-
sional intent to provide an inquiry proce-
dure to determine the verity of the al-
legations advanced by the Immigration
Service. Here the male relator prior to
revocation was confronted with the evi-
dence against him. He was afforded an
opportunity to explain the inconsistency
between the statement in his application
for parole that he left the Party in 1949
and his present admission that he re-
entered the Party in 1954 and main-
tained such membership until his d&
parture in 1956.%

“Q. Didn’t you say that you rejoined
the MDP, which is the Hungarian Com-
munist Party, in 1954, and that you were
still a member of that organization when '
you left Hungary and went to Austria?
A. Yes, I did say that.

“Q. Then why didn’t you state on this
questionnaire, in answer to question #18, .
that you had rejoined the Hungariaa
Communist Party, and that you were at
the time of your escape from Hungary
still an active member of the Hungarisa
Communist Party? A. I did not put
that on the application because prior to
completing this application, a group of us
Hungarians had been talking and we all
decided that it was best to deny being
a Communist or that we were members
of the Communist Party, because we
would not get to America.

“Q. Do you admit that this information
should have been written on your applica-
tion for parole into the United States?
A. Yes, because I knew that if I did not
put that in the application I would not
have any trouble.

“Q. Do you admit that you wilfully and
knowingly concealed this information
from the officials of the United States
Goverment? 'A. Yes, but I did tell a
Hungarian man in the Consul's office.”

@« '
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[8] Though he was not afforded the
opportunity of a full-fledged hearing
with the benefit of counsel, I find that
he was given an opportunity to explain
the inconsistency and that the procedure
employed was more than required by
the statute and, therefore, consistent
with due process. Furthermore, the rea-
sons given by the Commissiorer for rev-
ocation of parole, to wit: that the male
relator intentionally withheld informa-
tion, are reasons which Congress in-
tended to make relevant to this type of
procedure.® While recognizing that cir-
cumstances might arise warranting an
independent inquiry by the courts into
the sufficiency of the reasons given for
revocation, such circumstances are not
present in the instant proceeding. See
United States ex rel. Kaloudis v. Shaugh-
nessy, 2 Cir., 1950, 180 F.2d 489. The
grounds advanced for revocation are suf-
ficient on their face to justify the action
taken. There was no manifest abuse of
discretion and I am without authority
to conduct an independent inquiry into
the merits.

II.

Relators’ parole having been revoked,
the validity of the subsequent exclusion
hearings remains to be determined.

[9] As noted before, § 212(d) (B)
provides that upon revocation of parole
the alien shall forthwith be returned to
the custody in which he was paroled and
shall continue to be dealt with as any
other applicant for admission to the
United States. If by ‘“application for
admission” is meant application for per-
manent admission, the non-possession of
immigration visas or other entry docu-
ments is sufficient in itself for exclusion
purposes. Section 212(a) (20), 8 U.S.
C.A. § 1182(a) (20). The validity of
the parole revocation order, therefore,
was properly held outside the scope of
the exclusion hearings before the Special
Inquiry Officer of the Board of Immigra-
tion Appeals. Support for this proposi-
tion can be found in the fact that Con-
gress in providing for an inquiry proce-
5. The sufficiency of the reasons given for
revocation of the parole of the wife and

dure in exclusion cases made no merition
of revocation of parole. To be sure, th,
regulations explicitly commit authorisy
to revoke parole to the Regional Com.
missioner and not the Board of Immigr,.
tion Appeals. 8 C.F.R. § 95(a) (g
(Supp.1957). Under such circumstanc.
es, relator’s argument that the Specia}
Inquiry Officer and the Board of Im.
migration Appeals should have inquired
into the reasons for revoecation is up.
tenable.

[10] Relators next contend that the
statutory grounds for exclusion, i. e
lack of entry documents are not applica-
ble to them, inasmuch as they are not
upon revocation of parole applicants for
permanent immigration, but are to be
treated as temporary visitors, who have
overstayed their visit and who are now
ent<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>