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Sec. 3—Powers and Duties of the President ’ . Removal Power

clude holidays, or very brief temporary adjournments,® while by an
act of Congress, if the vacancy existed when the Senate was in ses-
sion, the ad interim appointee, subject to certain exemptions, may re-
ceive no salary until he has been confirmed by the Senate.®

Ad Interim Designations.—To be distinguished from the power
to make recess appointments is the power of the President to make
temporary or ad interim designations of officials to perform the duties
of other absent officials. Usually such a situation is provided for in
advance by a statute which designates the inferior officer who is to
act in place of his immediate superior. But in the lack of such pro-
vision both theory and practice concede the President the power to
make the designation.’

The Removal Power

The Myers Case—Save for the provision which it makes for a
power of impeachment of “civil officers of the United States,” the
Constitution contains no reference to a power to remove from office,
and until its decision in Myers v. United States,* October 25, 1926, the
Supreme Court had contrived to side-step every occasion for a de-
cisive pronouncement regarding the removal power, its extent, and
location. The point immediately at issue in the Myers case was the
effectiveness of an order of the Postmaster General, acting by direc-

523 Ops. Atfy. Gen. 599 (1901); 22 Ops. Aifty. Gen. 82 (1898). A “recess,”
however, may be merely “constructive,” as when a regular session succeeds Im-
mediately upon a special session. Tt was this kind of situation that gave rise to
the once famous Crum incident., See 3 W. Willoughby, The Constitutional Lew
of the United States (New York: 24 ed. 1929), 1508-1509.

*5 U.8.C. §56. In an opinion issued on July 14, 1060 (41 Ops. Atty. Gen.
463), the Attorney General ruled {1) that when the Sepate sdjourns temporarily,
as, for example, from July 3 10 August 8, 1960, during the second session of the
88th Congress, the President may grant recess appointments to persons whose
nominations to vacancies existing at the time the Senate was in session had
been submitted to, but not acted upon by the Senate; and (2) that the commission
of the officers thus appointed would continue until the end of the session of the
Sepate which follows the final adjournment sine die of the second session of -
the 86th Congress, probably the end of the first session of the 87th Congress.
Although the reconvening of the Senate on August 8 was not the “next session”
§ 56, was obligated to submit to the Senate within 40 days after Augnsp{i{}b
names of the recess appointees; but the salaries of the latter would be payable
for the duration of their constitutional term or until the Senate had veted not
to confirm. .

¥ See the following Ops. Atty. Gen.: 6:358 (1854) ; 12:32, 41 (1868) ; 25:258
(1904) ; 28:05 (1909} ; 38:298 (1935). '

1272 U.B. 62 (1926).

Digitized from Box 51 of the Philip Buchen Files at the Gerald R. Ford Presidential Library
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tion of the President, to remove from office a first-class postmaster, in
the face of the following provision of an act of Congress passed in
1876: “Postmasters of the first, second, and third classes shall be
appointed and may be removed by the President by and with the
advice and consent of the Senate, and shall hold their offices for four
years unless sooner removed or suspended according to law.”?

A divided Court, speaking through Chief Justice Taft, held the
order of removal valid, and the statutory provision just quoted void.
The Chief Justice’s main reliance was on the so-called “decision of
1789,” the reference being to Congress’ course that year in inserting
in the act establishing the Department of State a proviso which was
meant to imply recognition that the Secretary would be removable by
the President at will. The proviso was especially urged by Madison,
who invoked in support of it the opening words of Article II and
the President’s duty to “take care that the laws be faithfully executed.”
Succeeding passages of the Chief Justice’s opinion erect on this basis
a highly selective aceount of doctrine and practice regarding the re-
moval power down to the Civil War which was held to yield the
following results: “That article IT grants to the President the execu-
tive power of the Government, i.e., the general administrative control
of those executing the laws, including the power of appointment and
removal of executive officers—a conclusion confirmed by his obligation
to take care that the laws be faithfully executed; that article IT ex-
cludes the exercise of legislative power by Congress to provide for
appointments and removals, except only as granted therein to Con-
gress in the matter of inferior offices; that Congress is only given
power to provide for appointments and removals of inferior officers
after it has vested, and on condition that it does vest, their appointment
in other authority than the President with the Senate’s consent; that
the provisions of the second section of Article II, which blend action
by the legislative branch, or by part of it, in the work of the executive,
are limitations to be strictly construed and not to be extended by
implication; that the President’s power of removal is further estab-
lished as an incident to his specifically enumerated function of ap-
pointment by and with the advice of the Senate, but that such incident
does not by implication extend to removals the Senate’s power of
checking appointments; and finally that to hold otherwise would make
it impossible for the President, in case of political or other differences
with the Senate or Congress, to take care that the laws be faithfully
executed.” '

219 Stat. 78, 80,
1272 U.S., 163-184.
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The holding in the Afyers case boils down to the proposition that
the Constitution endows the President with an illimitable power to
remove all officers in whose appointment he has participated with the
exception of judges of the United States. The motivation of the hold-
ing was not, it may be assumed, any ambition on the Chief Justice’s
part to set history aright—or awry.* Rather it was the concern which
he voiced in the following passage in his opinion: “There is nothing in
the Constitution which permits a distinction between the removal of
the head of a department or a bureau, when he discharges a political
duty of the President or exercises his discretion, and the removal of
executive officers engaged in the discharge of their other normal duties.
The imperative reasons requiring an unrestricted power to remove the
most important of his subordinates in their most important duties
must, therefore, control the interpretation of the Constitution as to all
appointed by him.”  Thus spoke the former President Taft, and the
result of his prepossession was a rule which, as was immediately
pointed out, exposed the so-called “independent agencies,” the Inter-
state Commerce Commission, the Federal Trade Commission, and the
like, to presidential domination.

*The reticence of the Constitution respecting removal left room for four
possibilities, firs?, the one suggested by the common law doctrine of “estate in
office,” from which the coneclusion followed that the impeachment power was the
only power of removal Intended by the Constitution; second, that the power of
removal was an incident of the power of appeintment and hence belonged, at any
rate in the absence of legal or other provision to the contrary, to the appointing
authority; third, that Congress could, by virtue of its power “to make all laws
which shall be necessary and proper,” ete., determine the 1ocation of the removal
power; fourth, that the President by virtue of his “executive power” and his duty
“to take care that the laws be falthfully executed,” possesses the power of
removal over all officers of the United States except Judges. In the course of the
debate on the act to establish a Depariment of Foreign Affairs (later changed to
Department of State) all of these views were put forward, with the final result
that a clause was Incorporated in the measuore which implied, as pointed out
above, that the head of the department would be removable by the President at
his discretion. Contemporaneously, and indeed until after the Civil War, this
action by Congress, in other words “the decision of 1789,” was interpreted as
establishing *““a practical construction of the Constitution” with respect to execn-
tive officers appointed without stated terms. However, in the dominant opinion of
those best authorized to speak on the sublect, the “correct interpretation” of the
Constitution was that the power of removal was always an incident of the power
of appointment, and that therefore in the case of officers appointed by the
President with the advice and consent of the Senate the removal power was -
exercisable by the President only with the advice and consent of the Senate.
For an extensive review of the issue at the time of Myers, see Corwin “The
President’s Removal Power Under the Constitutlon," in 4 Seleqted Es.says on
Constitutional Law (Chicago: 1938), 1467,

* 272 U.8., 134
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Unfortunately, the Chief Justice, while professing to follow
Madison’s leadership, had omitted to weigh properly the very impor-
tant observation which the latter had made at the time regarding the
office of Comptroller of the Treasury. “The Committes,” said Madison,
“has gone through the bill without making any provision respecting
the tenure by which the comptroller is to hold his office. I think it is a
point worthy of consideration, and shall, therefore, submit a few
observations upon it. It will be necessary to consider the nature of this
office, to enable us to come to a right decision on the subject ; in analyz-
ing its properties, we shall easily discover they are of a judiciary
quality as well as executive; perhaps the latter obtains in the greatest
degree. The principal duty seems to be deciding upon the lawfulness
and justice of the claims and accounts subsisting between the United
States and particular citizens: this partakes strongly of the judicial
character, and there may be strong reasons why an officer of this kind
should not hold his office at the pleasure of the executive branch of the
government.” ¢ In Humphrey's Executor v. United States,® the Court
seized upon “the nature of the office” concept and applied it as a much
needed corrective to the Myers holding,.

The Humphrey Case~~The material element of this case wasthat
Humphrey, a member of the Federal Trade Commission, was on
October 7. 1933, notified by President Roosevelt that he was “removed”
from office, the reason being their divergent views of public policy.
In due course Humphrey sued for salary. Distinguishing the Myers
case, Justice Sutherland, speaking for the unanimous Court, said: “A
postmaster is an executive officer restricted to the performance of
executive functions. He is charged with no duty at all related to either
the legislative or judicial power. The actual decision in the M yers case
finds support in the theory that such an office is merely one of the units
in the executive department and, hence, inherently subject to the ex-
clusive and illimitable power of removal by the Chief Executive, whose
subordinate and aide he is . . . . It goes no farther; much less does
it include an officer who occupies no place in the executive department
and who exercises no part of the executive power vested by the Con-
stitution in the President,

) ﬂ “The Federal Trade Commission is an administrative body
created by Congress to carry into effect legislative policies embodied -
in the statute . . . . Such a body cannot in any proper sense be char-

* Annals of Congress 611-612 (1789).

7205 U.S. 602 (19353). The case is also styled Rathbun, Executor v. United
States, Humphrey having, like Myers before him, died in the course of his suit
for salary. o

*1-180 O T 387
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acterized as an arm or eye of the executive. Its duties are performed
without executive leave and, in the contemplation of the statute, must
be free from executive control. . . . We think it plain under the
Constitution that illimitable power of removal is not possessed by the
President in respect of officers of the character of those just named,
[the Interstate Commerce Commission, the Federal Trade Commis-
sion, the Court of Claims]. The authority of Congress, in creating
quasi-legislative or quasi-judicial agencies, to require them to act in
discharge of their duties independently of executive control cannot
well be doubted; and that authority includes, as an appropriate in-
cident, power to fix the period during which they shall continue in
office, and to forbid their removal except for cause in the meantime. For
it is quite evident that one who holds his office only.during the pleasure
of another, cannot be depended upon to maintain an attitude of inde-
pendence against the latter’s will. . . .

“The result of what we now have said is this: Whether the power
of the President to remove an officer shall prevail over the authority of
Congress to condition the power by fixing a definite term and pre-
cluding a removal except for cause, will depend upon the character
of the office; the Myers decision, affirming the power of the President
alone to make the removal, is confined to purely executive officers;
and as to officers of the kind here under consideration, we hold that
no removal can be made during the prescribed term for which the
officer is appointed, except for one or more of the causes named in the
applicable statute.”®

- The Wiener Case——Curtailment of the President’s power of
removal, so liberally delineated in the Myers decision, apparently was
not to end with the Humphrey case. Unresolved by the latter was the
question whether the President, absent a provision expressly delimit-
ing his authority in the statute creating an agency endowed with quasi-
judicial functions, remained competent to remove members serving
thereon. To this query the Court supplied a negative answer in Wiener
v. United States® Emphasizing therein that the duties of the War

¢ 295 T.8., 627-629, 631-832. Justice Sutherland’s statement, guoted above,
that a Federal Trade Commissioner “occupies no place in the executive depart-
ment” was not necessary to the decision of the case, was altogether out of line
with the same Justice's reasoning in Springer v. Philippine Islands, 277 U.8. 189,
201-202 (1928), and seems later to have caused the author of it much perplexity.
See R. Cushman, The Independent Regulatory Commissfon (New York: 1841),
447-448. As Professor Cushman adds: “Every officer and agency created by Con-
gress to carry laws into effeet is an arm of Congress, . . . The term may be a
synonym ; it is not an argument.” 1d., 451, -

* 357 U.8. 349 (1938).
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Claims Commission were wholly adjudicatory and its determinations,
final and exempt from review by any other official or judieial body,
the Court unanimously concluded that inasmuch as the President was
unabls to supervise its activities, he lacked the power, independently
of statutory authorization, to remove a commissioner serving thereon
whose term expired with the life of that agency.
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Other Phases of Presidential Removal Power.—Congress may
“limit and restrict the power of removal as it deems best for the public
interests” in the case of inferior officers.’® But in the absence of specific
legislative provision to the contrary, the President may remove at his
discretion an inferior officer whose term is limited by statute,”* or one
appointed with the consent of the Senate.’> He may remove an officer of
the army or navy at any time by nominating to the Senate the officer’s
successor, provided the Senate approves the nomination.*® In 1940 the
President was sustained in removing Dr. E, A. Morgan from the
chairmanship of TVA for refusal to produce evidence in substantia-
tion of charges which he had levelled at his fellow directors.
Although no such cause of removal by the President is stated in the HI

act creating TVA, the President’s action, being reasonably required _ it
to promote the smooth functioning of TVA. was within his duty to 1
“take care that the laws be faithfully executed.” So interpreted, it did ?i;

not violate the principle of administrative independence set forth in
Humphrey v. United Statess

The Presidential Aegis: Pemands for Papers

Presidents have more than once had occasion to stand in a protec-
tive relation to their subordinates, assuming their defense in litigation
brought against them * or pressing litigation in their behalf;? refusing
a call for papers from one of the Houses of Congress which might be
used, in their absence from the seat of government, to their disadvan-
tage,® challenging the constitutional validity of legislation which he

P

* United States v. Perking, 116 U.8. 483 (1886).
» ® Parsons v. United States, 167 U.8. 324 (1897).
B Qhurtleff v. United States, 189 T0.8. 311 (1903). .
¥ Blake v. United States, 103 U.S. 227 (1881) : Quackenbusk v. United States, !
177 U.8. 20 (1900) ; Wallacev. United States, 257 U.S. 541 (1922).

¥ Morgan v, TVA, 28 F. Supp. 732 (D.C.E.D. Tenn. 1939), effd., 115 F. 24 '
0990 (C.A. 1940), cert. den, 312 U8, 701 (1941).

® 8ee TUnited Pubdlic Workers v. Mitchell, 330 U.8. 75 (187); Er parle
Curtis, 106 U.R. 371 (1882) :and 39 Ops. Atty. Gen. 145 (1938). .

Y6 Ops. Afty. Gen. 220 (1833) ; In re Neagle. 135 U.8. 1 (1890).

*Tnfted States v, Lovett, 328 U.S. 303 (1946). '

*2 J. Richardson (comp.), Messages and Papers of the Presidents, (Washing-
ton: 1897), S47.
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hold it void. For the Fifth Amendment commands that,
however great the Nation’s need, private property shall
not be thus taken even for a wholly public use without
just compensation. If the public interest requires, and
permits, the taking of property of individual mortgagees
in order to relieve the necessities of individual mortgagors, -
resort must be had to proceedings by eminent domain; so -
that, through taxation, the burden of the relief afforded
in the public interest may be borne by the public. :

Reversed. E

HUMPHREY’S EXECUTOR v. UNITED STATES.* ,
CERTIFICATE FROM THE COﬁRT OF CLA)IMS.
No. 667. Argued May 1, 1935~—~Decided May 27, 1935.

1. The Federal Trade Commission Act fixes the terms of the Com-
missioners and provides that any Commissioner may be removed
by the President for inefficiency, neglect of duty, or malfeasance in
office. Held that Congress intended to restrict the power of re-
moval to one or more of those causes. Shurtleff v. United States,
189 TU. 8. 311, distinguished. Pp. 621, 626. '

2. This construction of the Act is confirmed by a consideration of )
the character of the Commission—an independent, mon-partisan
body of experts, charged with duties neither political nor executive,
but predominantly quasi-judicial and quasi-legislative; and by the
legislative history of the Act. P. 624. .

3. When Congress provides for the appointment of officers whose
functions, Iike those of the Federal Trade Commissioners, are of N

 legislative and judicial quality, rather than executive, and limits
the grounds upon which they may be removed from office, the
President has no constitutional power to remove them for reasons
other than those so specified. Myers v. United States, 272 U. S.
52, limited, and expressions in that opinion in part disapproved.
Pp. 626, 627.

’

* The docket title of this case is: Rathbun, Ezecutor, v. United
- States. S
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The Myers case dealt with the removal of a postmaster, an
executive officer restricted to executive functions and charged with
no duty at all related to either the legislative or the Judmxal power.
The actual decision in the Myers case finds support in the theory
that such an officer is merely one of the units in the executive de-
partment and, hence, inberently subject to the exclusive and il-
limitable power of removal by the Chief Executive, whose subordi-
nate he is. That decision goes no farther than to include purely
executive officers. The Federal Trade Commission, in contrast, is
an administrative body created by Congress to carry into effect
legislative policies embodied in the statute in' accordance with the ‘}
legislative standard therein prescribed, and to perform other spem-
fied duties as a legislative or as a judicial aid. Such a body cannot '

ey
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” in any proper sense be characterized as an arm or an eye of the
ES executive. Its duties are performed without executive leave and,
¥ in the contemplation of the statute, must be free from executive

control. To the extent that it exercises any executive function—as
distinguished from executive power in the constitutional sense—it
does so in the discharge and effectuation of its quasi-legislative or
quasi-judicial powers, or aa an agency of the legislative or judicial
departments of the Government. Pp. 627-628.

4. The authority of Congress, in creating quasi-legislative or quasi-
judicial agencies, to require them to act in discharge of their duties
independently of executive control cannot well be doubted; and
that authority includes, as an appropriate incident, power to fix the
period during which they shall continue in office, and to forbid their
removal except for cause in the meantime. P. 629,

5. The fundamental necessity of maintaining each of the three gen—
eral departments of government entirely free from the control or .
coercive influence, direct or indirect, of either of the others, has.
often been stressed and is hardly open to serious question. So
much is implied in the very fact of the separation of the powers

of these departments by the Constitution; and in the rule which

recognizes their essential co-equality. P. 629. )
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6. Whether the power of the President to remove an officer shall pre-
vail over the authority of Congress to condition the power by fixing
a definite term and precluding a removal except for cause, will/
depend upon the character of the office. To the extent that, be-
tween the decision in the Myers case, which sustains the unrestrict-
able power of the President to remove purely executive officers, and
the present decision that such power does not extend to an oﬂice
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such as that here involved, there shall remain a field of doubt, such
cases as may fall within it are left for future consideration and )
determination as they may arise. P. 631. -

7. While the general rule precludes the use of congressional debates
to explain the meaning of the words of a statute, they may be con-
_sidered as reflecting light upon its general purposes and the evils
which it sought to remedy. P. 625. . S

8. Expressions in an opinion which are beyond the point involved do
not come within the rule of stare decisis. P. 626.

CEeRrTIFICATE from the Court of Claims, propounding
questions arising on a claim for the salary withheld from
the plaintiff’s testator, from the time when the President
undertook to remove him from office to the time of his

" death.

Mr. Wm. J. Donovan, orally (Messrs. Henry Herrick
Bond and Ralstone R. Irvine were with him on the brief)
for Humphrey’s Executor.

It is our position that § 1 of the Act evidences, under
the rule expressio unius, the purpose of Congress to limit -
the power of the President to remove except for the causes
stated, and then only with notice and hearing.

There is an important distinction between this Act and
the one in Shurtleff v. United States, in that this Act
specifies the tenure of office. The failure of the Customs
Administrative Act so to specify was cited in the earlier
case as a controlling reason why this Court would not im-
pute an intention of Congress to limit the President’s
power of removal. This Court pointed out that in the
absence of such a limitation, the incumbent would hold
office during life. The reason which this Court gave for
its construction of the language in that Act is therefore
entirely absent in § 1 of the Federal Trade Commission
Act. :
Congress specifically provided that the Federal Trade
Commissioners shall “ continue in office for their respec-
tive terms.” The Government contends that this
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602 Argument for the Executor.

language apphes only to the first Commissioners and that
the phrase is an expression of style without legal signifi-
_cance. It does seem to me that the fair intendment of
& that phrase was to apply not to a particular category of
B Commissioners but to all Commissioners who would serve,
~“and this fact of continuance in office with a fixed tenure is
g fundamental distinction between this case and the
- Shurtleff case.
 An examination of the debates taking place durmg the
consideration of the Federal Trade Commission Act will
show that the Shurtleff case was never mentioned. The
Customs Administrative Act was never referred to. Asa
matter of fact, the debates in Congress and the reports of
the committees bearing upon the Federal Trade Commis-
' gion Act show that the phrase “inefficiency, negleet of
' duty and malfeasance in office” was taken directly from
the Interstate Commerce Act, which was passed sixteen
years before the Shurtleff case was decided.

The Government says that the Federal Trade Com-
mission and the Board of General Appraisers are not so
unlike in nature as to call for a departure from the con-
. struction given in the Shurtleff case to the words in ques-
' tion, and that the two agencies are, in fact, strikingly
gimilar in the relevant essentials of orgamzatlon and
functions.

However true that statement may be as to the present
- get-up of the Customs Court, it certainly is not an accu-

“rate statement of the situation as it existed at the time
of the Shurtleff case; the legislative history of that Act
shows. this.

The Act of 1851 created 4 additional appralsers whose
duty it was to go from port to port to aid local appraisers
‘in maintaining uniform appraisements throughout the
country. They were removable at will by the President

and were subordinate to and were regulated by the Sec-
_ retary of the Treasury. The Customs Administrative Act,
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1890, merely added to the functions previously performed
by the general appraisers, the function of acting as a.
board of three to re-determine valuations made by a.
single appraiser. They were described in the Senate as”
taxing officers who had only the functions of such tax-.
ing officers—a purely executive office. The general ap
praisers were not to constitute an independent body.
- They were still subject to regulation by the Treasury
and the debates indicate no purpose to make their office"
more permanent in its nature than it had been before. -
It was not until 1908 that the Board of General Ap-
praisers was set up as an independent body, and it was
not until 1926 that it was set up as a Court of Customs.
Now, in contrast with the function of the general ap- -
praisers at the time of the Shurtleff case, that of the
Federal Trade Commissioners is totally different. :
As appears from the debates leading to the adoption
of the Federal Trade Commission Act, it was intended to -
make this Commission independent of the Chief Execu-
tive. This Commission took over the duties of the Com-~
missioner of Corporations. The duties of the Commis-
sioner of Corporations were to inquire into the interstate
- activities of corporations and combinations and to report
to the President.

In enacting the Federal Trade Commlssmn Act, the pro-
ponents of the bill expressly declared that the President’s -
domination of the Commissioner of Corporations had
made that office ineffective for the purposes for which it
was created. This is made clear in the report to the
House by the author of the bill and chairman of the sub-
committee of the House Interstate and Foreign Commerce
Committee that had prepared it. He pointed out that
in order to give dignity and standing to the Commission
the bill was designed to confer upon it independent power
and authority, and to do that it removed entirely from
the control of the President and the Secretary of Com-
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merce the investigations conducted by the Bureau of

Corporations or the Commissioner of Corporations.
~ Again, the chairman of the Senate Interstate Commerce

Commission, and the report of his Committee to the
Senate, indicate the purpose to keep it free from the
“executive department of the Government and more par-
“ticularly the office of the Attorney General. Sen. Rep.
-No. 597, 63d Cong., 2d Sess.

Up to now, I have been attempting to arrive at the in-
‘tention of Congress by an examination of the debates and
by an examination of the language of § 1, in which the
words of limitation are used. But an examination of the
Act in its entirety indicates that Congress intended the

Commission to be free from the domination of the Presi-
dent because the duties and function of the Federal Trade
Commission are inconsistent with an unrestricted power
of removal in the President. :

- When acting as a Master in Chancery, it is clear that
the Federal Trade Commission is acting as an agency of
the Federal Court. Giving the President the unrestricted
“power of removal of the Federal Trade Commissioners
~would confer upon him the power to dominate that
“agency. Even when acting as a Master in Chancery, it -
_should report a form of decree that is pleasing to him.
- However much it may be urged that such power should
exist in the case of executive officers, it certainly was not
. the intention that such power should exist to control an
- agent of the court.

. Under § 6 of the Act, the Federal Trade Commission

_has the duty to make certain investigations at the in-

stance of Congress, to report its findings to Congress, to
‘make special and annual reports to Congress and to sub-
mit recommendations for additional legislation. In mak-
_ing these reports, the Commission acts as an agency of
Congress. This work undertaken by the Federal Trade
Commission as a direct agent of Congress is perhaps the
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most important single function performed by the Com-
mission. The value of this work is directly dependent
upon the maintenance of the Commission as an inde-
pendent body. '

The Government says that the power of removal is an’
executive function. They go to the point of asserting
that this is unrestricted. e

We say that the Myers case did not undertake to d
cide this question and that the Congress has the power to
enact legislative standards for removal as well as for

" appointment, such standards to be applied by the Presi- -

dent in the exercise of his executive power.

All legislative power given to the Federal Government

is vested in the Congress. In this instance it has seen
fit, in the Federal Trade Commission Act, to deal with
unfair methods of competition in Commerce. This Court

has held that it has the power to deal with such acts. o

It has also attempted to create an agency to aid the leg-
islature in the preparation of legislation. There can be
no doubt of the power of the legislative body to create
such agencies as are necessary properly to advise it of
facts that may be in aid of legislation. Consequently,

there can be no doubt in this case that Congress had the -

right to create the Federal Trade Commission. This

Court has held that it has that right. Since Congress has - =

the right to legislate in this field, the Constitution specifi-
cally gives the Congress the power to pass all laws that
are necessary and proper to carry out its purpose. Con-
gress has believed that the success of the Federal Trade
Commission Act is dependent upon maintaining the Com-
mission as an independent body. To achieve this result
they have attempted to place restrictions upon the Presi-
dent’s power to remove without cause.

And, in limiting this power of removal, Congress has
not infringed upon the constitutional powers of the Presi-
dent. Here it does not seek to participate in the execu-

HUMPHI
602 A

tive power of ret
remains in the P

a legislative stand

The fact that t
President’s freedc
executive officers”
These restriction:
kinds and differex
Justice Brandeis

The enactmen.
appointees of tt
both by the cour
not an executive
the enactment ¢
lowed by the P
valid limitation
tive. And this !
pointment is e
power of remov
from his power
from his expres
plied power is
It would seem -
which appointn
the causes for r

The sole que
that Congress
with the Sena!
The power of
tion and Cong
priate to itself
*. This fundar
and the enact
President mu:

power of remc
129400°—35—




2050.8.

d by the Com-
ectly dependent
ion as an inde-

of removal is an
int of asserting

indertake to de-
nas the power to
as well as for
ed by the Presi-
r.
ral Government
ance it has seen
ct, to deal with
rce. This Court
with such acts.
y to aid the leg-
. There can be
> body to create
to advise it of
Consequently,
Jongress had the
nmission. This
nce Congress has
stitution specifi-
ass all laws that
s purpose. Con-
e Federal Trade
aining the Com-
hieve this result
upon the Presi-

al, Congress has
vers of the Presi-
te in the execu-

Yo O 4 A T 3 T A 3 R B A 1 3O e S O3 40

, HUMPHREY'S EXECUTOR ». U. S. - 609
6{}2 Argument for the Executor.

‘tive power of removal. The executive act of removal
remains in the President. Congress has merely enacted
a legislative standard. :

The fact that the Congress has repeatedly limited the
President’s freedom of choice in making nominations of
“executive officers has often been pointed out to this Court.

These restrictions or limitations have been of different
kinds and different forms. See dissenting opinion of Mr.
‘Justice Brandeis in the Myers case, supra. ' '

The enactment of a legislative standard to be met by
appointees of the President has always been regarded
both by the courts and the President as a legislative and
not an executive function. No court has ever held that
the enactment of such a legislative standard to be fol-
lowed by the President in making nominations is an in-
valid limitation upon the appointing power of the Execu-
‘tive. And this in spite of the fact that the power of ap-
pointment is expressly vested in the President. The
power of removal is not expressly vested. It is implied

B T TR

from his express power of appointment. Surely an im-
plied power is no greater than one expressly conferred.
1t would seem that as Congress may limit the class from

the causes for removals.
" The sole question determined in the Myers case was

with the Senate his power to remove executive officers.
 The power of removal is exclusively an executive func-
“ tion and Congress of course has no authority to appro-
priate to itself a power given exclusively to the President.

"- This fundamental distinction between the Myers case
and the enactment of a legislative standard which the
‘President must follow. in the exercise of his exclusive

power of removal was expressly recognized by counsel for
129400°—35-——308

-from his power as an executive and more particularly

which appointments shall be made so also it could define

‘that Congress could not compel the President to share
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the United States in the argument in the Myers case
~ Solicitor General Beck, pages 88 to 98.

In this case the Government changes its posmon a.nd
says: “A limitation of the grounds of removal is at least
~ as substantial an interference with the executive power

is a requirement that the Senate participate in the
moval.” This is not so. If the Senate participates i
can prevent removal regardless of the merit of the case
But where, as here, the President alone has the power
to remove, any legislative standard must be reasonable
in view of the nature and function of the office affected.

In the Myers case, this Court reviewed at length ther
debates in the First Congress in connection with the “ De-
cision of 1789.” It found that those debates and that . -
decision constituted a declaration by Congress that the
President and not the legislature had the power to re-
move an executive officer. We submit that a further ex- -
amination of those debates will disclose that the extent to
- which Congress may restrict the President’s power to re-
move other than purely executive officers is dependent
upon the nature and function of the office involved.

From these debates it is clear that a very definite factor . =~
in the minds of many sponsors of the bill before the first ~
Congress was the fact that the nature and function of the
office of the Secretary of Foreign Affairs were politically -
executive. With respect to such an executive officer it =~
was their view that the President and not the Congress _
had the power of removal. _

The significance of the distinction is this: While Con-
gress has power to create an executive political office, con-
trol of that office should be in the hands of the President
in order not to circumscribe the power of the President
to control his agents. But in the case of an office such:
as the Federal Trade Commission, the nature of which
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~ is not political, the function of which is quasi-judicial
 and quasi-legislative, in order to safeguard its independ-
~ ence of political domination it is necessary and proper
to enact legislative standards which the President must
follow. _ .

This distinction between such executive officers and
other officers of the Government was expressly recognized
by James Madison who was the leader in the debate in
1789. 1 Annals of Congress, Col. 611-612, 613, 614. See
Marbury v. Madison, 1 Cranch 137, 161; Matter of Hen-
nen, 13 Pet. 230, 260; U. S. ez rel. Goodrich v. Guthrie, 17
How. 284; McAllister v. United States, 141 U. S. 174;
United States v. Perkins, 116 U. S. 483; Blake v. United
~ States, 103 U. 8. 227; Wallace v. United States, 257 U. S.
541; Shurtleff v. United States, 189 U, S. 311; Reagan v.
United States, 182 U. 8. 419; Embry v. United States, 100
U. 8. 680; McElratt v. United States, 102 U. S. 426.

The assumption made in the Shurtleff case, supra, that
Congress can compel the President to afford notice and
hearing if he chooses to remove for causes stated in the
statute, is a refutation of the Government’s argument
that the President’s power cannot be limited in any re-
. spect. Once you concede the validity of the restriction of
" . notice and hearing, the rest is a matter of degree.. The
question is whether the restriction is necessary and proper
- to achieve the legislative purpose of Congress. I sub-
mit that the value of the Federal Trade Commission is
dependent upon its independence of executive control.
Otherwise it would be in the status of the Bureau of

tive control. To insure that independence, it is neces-
sary and proper to provide that Commissioners should be
removed only for inefficiency, neglect of duty or mal-
feasance in office. And such a restriction, as Mr. Madi-
son suggests, is within the spirit of the Constitution.

-Corporations, the essential weakness of which was execu-

i
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Solicitor General Reed, with whom Assistant Attorner
General Sweeney and Messrs. Paul A. Sweeney and M.
" Leo Looney, Jr., were on the brief, for the United States. -

Section 1 of the Federal Trade Commission Act does
not deprive the President of the power to remove a Co
missioner except for inefficiency, neglect of duty, or mal.
feasance in office. Shurtleff v. United States, 189 U. S
311, determined the meaning of identical language con
tained in a similar statute. The same language is to be
found in the Acts creating the Interstate Commerce Com
mission (Feb. 4, 1887, c. 104, § 11, 24 Stat. 379, 383), the ~
United States Shipping Board (Sept. 7, 1916, c. 451, § 3,
39 Stat. 728, 729), and the United States Tariff Commis-
sion (Sept. 8, 1916, c. 463, § 700, 39 Stat. 756, 795).

The opinions in Myers v. United States, 272 U. S. 52, -
make it clear that the rule of construction announced in
‘the Shurtleff case is controlling with respect to the Fed-
eral Trade Commission Act. See 272 U. 8., at pp. 171-
172, 262, n. 30.

The Federal Trade Commission Act was enacted in -
1914, containing language identical with that which had - .
been construed in the Shurtleff case. In adopting the
language used in the earlier Act, Congress must be con-
sidered to have adopted also the construction given by
this Court to that language and to have made it a part
of the enactment, o

Five years after the decision in the Shurtleff case, the

Customs Administrative Act, there involved, was amended -
to provide that a General Appraiser could be removed for
inefficiency, neglect of duty, or malfeasance in office,
“and no other” cause. C. 205, 35 Stat. 403, 406.  The
history of this amendment reveals that it was adopted in
order to change the meaning of the Act as previously con-
strued by this Court. o

In a number of other statutes as well Congress has at-
tempted by explicit language to limit the removal power
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to specified causes and no others. They include the
Acts creating a Commissioner of Mediation and Con-
ciliation (c. 6, § 11, 38 Stat. 103, 108); the Board of Tax
Appeals (c. 234, § 900 (b), 43 Stat. 253, 336) ; the Rail-
road Labor Board (c. 91, § 306 (b), 41 Stat. 456, 470) ; the
United States Coal Commission (c. 248, § 1, 42 Stat.
1446) ; the Board of Mediation (c. 347, § 4, 44 Stat. 577,
579); and the National Medzatlon Board (c 691, § 4, 48
Stat. 1193).

In the Federal Trade Commission Act, the provmmn
that each Commissioner shall “ continue in office ” for the
term specified, is used only with reference to the “ first
Commissioners.” As to their “successors,” the Act pro-
vides simply that they “ shall be appointed for terms of
seven years.” The phrase “ continue in office,” applying
as it does only to the original appointees, is obviously an
expression of style without legal significance. The term
prescribed is not a grant of tenure but a limitation.
Parsons v. United States, 167 U. S. 324; Burnap v. United
States, 262 U. 8. 512, 515.

The specification of certain grounds for removal may
serve to indicate a policy regarding the holding of office,
guiding but not limiting the President’s discretion in ex-
ercising the removal power. In addition, the specification
has the effect of requiring notice and hearing if an officer
is removed for one of the causes designated. Shurtleﬁ v.
United States, 189 U. 8. 311, 317.

Statutes not infrequently enumerate powers which are
not intended to be exclusive. Springer v. Philippine
Islands, 277 U. 8. 189, 206; Continental Illinois National
Bank & Trust Co. v. Chicago, R. 1. & P. Ry. Co., 294 U. S.
648,

It is true, as the legislative history of the Act mdlcates
that the Commission was intended to be or to become an
experienced and informed body, free from certain of the
handicaps that were deemed to inhere in departmental - * -




614 ~ OCTOBER TERM, 1934.
Argument for the United States. 295 U.8S.

organization. But there is nothing in the language or the
legislative history of the Act to suggest that these pur-
poses were thought to require a limitation of the removal
power to the causes named. Nor are the Federal Trade
Commission and the Board of General Appraisers so un-
like in nature as to call for a departure by the Court from
the construction given in the Shurtleﬂ case to the words in
question. The two agencies are, in fact, strikingly simi-
lar in the relevant essentials of. organization and functlons
The Act of 1890 provided for “general appraisers,”
from whose decisions appeals lay to a board consisting of
three of the general appraisers; and from the decisions of
the board an appeal could be taken to a circuit court. The
general appraisers were authorized to administer oaths
and to cite persons to appear before them. Not more o
than five of the nine general appraisers could be members -,
of the same political party. The board of general apprais-
g ers has been characterized as a tribunal clothed with ju-
dicial power to determine the classification of imported
goods and the duties which should be imposed thereon.
United States v. Kurtz, 5 Ct. Cust. App. 144, 146; Ma- "~
rine v. Lyon, 65 Fed. 992, 994; compare United States V.o
Lies, 170 U. S. 628, 636. The nature of its functions is
revealed by the fact that in 1926 the name of the board of
general appraisers was changed to the United States Cus-
toms Court. Act of May 28, 1926, c. 411, 44 Stat. 669. - -
The independence which Congress sought for the Fed-
eral Trade Commission does not depend upon an implied
limitation of the removal power such as that contended
for by the plaintiffi. The Commission was left free from
the continuing sgperwslon of a departmental head; its
membership was required to represent more than one -
political party; and the terms of its members were ar- -
ranged to expu‘e at different times. In later Acts creating
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pendent body. Compare, for example, the Acts creating
the United States Employees’ Compensation Commission
(e. 458, 39 Stat. 742); the Federal Radio Commission
(c. 169, 44 Stat. 1162); the Federal Power Commission
(e. 572, 46 Stat. 797); The Federal Home Loan Bank
Board (c. 522, § 17, 47 Stat. 725, 736) ; the Securities and
Exchange Commission (c. 404, § 4, 48 Stat, 885); and
the Federal Communications Commission (c. 652, § 4,
48 Stat. 1066). Each of these Acts provides that not more
than a bare majority of the members of the Commission
shall belong to the same political party; and each pro-
vides that the members of the Commission shall have
overlapping terms. In none of these Acts did Congress
impose any limitation on removal. The effect of this
omission is that the power of removal is unrestricted,
since the power to remove, at least in the absence of
constitutional or statutory provision, is an incident of
the power to appoint. Parsons v. United States, 167 U. 8.
324; Burnap v. United States, 252 U. S. 512, 515; Wallace
v. United States, 257 U. S. 541, 544. Whatever the rea-
son for the omission in these Acts, it is clear at all events
that it was not regarded as nullifying the other safeguards
of independence which are included in these Acts as in
the Federal Trade Commission Act. '

It is submitted, therefore, that it is a settled rule of
construction that the mere statutory enumeration of
causes for which an appointee may be removed does
not confine the exercise of the President’s power to re-
moval for one or more of those eauses; that there is
nothing in the language or history of the Federal Trade
Commission Act to suggest that Congress departed from
this established meaning,.

The construction for which the plaintiff contends not
only is at variance with the applicable decisions of this
Court, but raises constitutional questions of a serious
nature. In the case at bar such a construction * should
Q%. Fako
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not be made in the absence of compelling laziguagé.”‘

Missouri Pacific B. Co. v. Ault, 256 U. S. 554, 559. :
If the Court should be of the opinion that § 1 of the

Federal Trade Commission Act deprives the President of

the power to remove a Commissioner except for one or

more of the causes stated, we submit that the provision

is unconstitutional. Myers v. United States, 272 U. S
52, 172. ' '

A statute limiting the President’s removal power to
removal for certain causes is as unwarranted an interfer-
ence with the executive power as is a statute requiring
participation by the Senate in a removal. Participation

by the Senate in removal is closely allied with the neces-
sity of securing its advice and consent for the appointment
of a successor to the officer removed. In fact, Senatorial
approval of a subsequent appointment is regarded as

tantamount to approval of the removal. Wallace v.
United States, 257 U, S. 541; 258 U, 8. 206. No such

merging of Senatorial functions characterizes the require-

ment that the President may remove for certain causes
only. The power of the President to remove an officer

in whom he does not have adequate confidence is effec- -
* tively thwarted, and the consent of the Senate to the o

appointment of a qualified successor is of no avail.

If Congress can provide that the President may remove -
only for inefficiency, neglect of duty, or malfeasance in
office, it presumably could provide that he might remove -
only for malfeasance in office or only for neglect of duty. . .-
The result would be that the President would have no

power, even with the aid of the Senate, to remove an

admittedly inefficient officer in the executive branch of

the Government.

Faithful execution of the laws may require more tha.n -
freedom from inefficiency, neglect of duty, or malfeasance -
in office. Particularly in the case of those officers en- ~
trusted with the task of enforcing new legislation, such
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as the Securities Act of 1933, which embodies new concepts
of federal regulation in the public interest, faithful exe-
cution of the laws may presuppose wholehearted sym-
pathy with the purposes and policy of the law, and en-
ergy and resourcefulness beyond that of the ordinarily
efficient public servant. The President should be free to
judge in what measure these qualities are possessed and
to act upon that judgment. Myers v. United States, 272
U. 8. 52, 135.

The so-called Ieglsi&tlve functions performed by the
Federal Trade Commission do not differ in nature from
those performed by the regular executive departments.
Reports to Congress on special topics are made by the
Commission; but such reports are likewise made by the
heads of departments

The Federal Trade Commission is not a judicial tribu-
nal. Federal Trade Comm’n v. Eastman Kodak Co., 274
U. 8. 619, 623. We need not consider, therefore, Whether
the President’s power to remove a judge of a court not
established under Art. IIT of the Constitution may be
restricted by Congress. Cf. McAllister v. Umted States,
141 U, S. 174.

The 'so-called quasi-judicial functions of the Commis-
sion are not different from those regularly committed to
the executive departments. Functions so committed in-
clude the determination of a wide range of controversies
respecting such important matters as immigration, Lloyd
Sabaudo Societa v. Elting, 287 U. 8. 329; internal revenue
and customs duties, Blair v. Oesterlein Machine Co., 275
U. 8. 220; Lowisiana v. McAdoo, 234 U. 8. 627; public-
land claims, United States v. Hitchcock, 190 U. S. 316;
- pension claims, Decatur v. Paulding, 14 Pet. 497; use of

_ the mails, Houghton v. Payne, 194 U. 8. 88; practices at
stockyards, Tagg Bros. & Moorhead v. United States, 280
U. 8. 420; trading in grain futures, C'hmwgam of
Trade v. Olsen, 262 U. S. 1, oo
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It cannot be questioned that the head of a department, -
however numerous or important may be his functions of
this kind, is subject to removal by the President without
limitation by Congress, under the decision in the Myers
case, supra. An attempt to distinguish, in respect of the
President’s removal power, between various administra- .
tive agencies would logically require distinctions also be-
tween the same agency at different times.

MRgz. Justice SUTHERLAND delivered the opinion of the
Court. : :

Plaintiff brought suit in the Court of Claims against
the United States to recover a sum of money alleged to ~
be due the deceased for salary as a Federal Trade Com-
missioner from October 8, 1933, when the President under-
took to remove him from office, to the time of his death
on February 14, 1934. The court below has certified to
this court two questions (Act of February 13, 1925, § 3
(a), ¢. 229, 43 Stat, 936, 939; 28 U. 8. C. § 288), in re-
spect of the power of the President to make the removal.
The material facts which give rise to the questions are
as follows: o

William E. Humphrey, the decedent, on December 10,
1931, was nominated by President Hoover to succeed him-
self as & member of the Federal Trade Commission, and
was confirmed by the United States Senate. He was duly
commissioned for a term of seven years expiring Septem-
ber 25, 1938; and, after taking the required oath of office,
entered upon his duties. On July 25, 1933, President
Roosevelt addressed a letter to the commissioner asking
for his resignation, on the ground “ that the aims and pur-
poses of the Administration with respect to the work of
the Commission can be carried out most effectively with
personnel of my own selection,” but disclaiming any re-
flection upon the commissioner personally or upon his
services. The commissioner replied, asking time to con-
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sult his friends. After some further correspondence upon
the subject, the President on August 31, 1933, wrote the
commissioner expressing the hope that the resignation
would be forthcoming and saying:

“You will, T know, realize that I do not feel that your
mind and my mind go along together on either the policies
or the administering of the Federal Trade Commission,
and, frankly, I think it is best for the people of this coun-
try that I should have a full confidence.”

The commissioner declined to resign; and on October
7, 1933, the President wrote him:

“ Effective as of this date you are hereby removed from |
the office of Commissioner of the Federal Trade Com-
mission.”

Humphrey never acquiesced in this action, but con-
tinued thereafter to insist that he was still a member of
the commission, entitled to perform its duties and receive
the compensation provided by law at the rate of $10,000
per annum. Upon these and other facts set forth in the
certificate, which we deem it unnecessary to recxte, the
following questlons are certified:

“1." Do the provisions of section 1 of the Federal Trade
Commission Act, stating that ‘ any commissioner may be
removed by the President for inefficiency, neglect of duty,
or malfeasance in office,” restrict or limit the power of the
President to remove a commissioner except upon one or
more of the causes named?

“1If the foregoing question is answered in the affirma-
tive, then—

“9. If the power of the Pres:tdent to remove a commis-
sioner is restricted or limited as shown by the foregomg
interrogatory and the answer made thereto, is such a
restriction or limitation valid under the Constltutmn of
* the United States? ”

The Federal Trade Commission Act, c. 311, 38 Stat.
717; 15 U. 8. C. § § 41, 42, creates a commission of five

e e

e oy gt Y
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members to be appointed by the President by and with

the advice and consent of the Senate, and § 1 provides:
“Not more than three of the commissioners shall be

members of the same: political pa.rty The first commis-

sioners appointed shall continue in office for terms of
three, four, five, six, and seven years, respectively, from'

the date of the taking effect of this Act, the term of each

to be designated by the President, but their successors:

shall be appointed for terms of seven years, except that
any person chosen to fill a vacancy shall be appointed

only for the unexpired term of the commissioner whom

he shall succeed. The commission shall choose a chair-
man from its own membership. No commissioner shall
engage in any other business, vocation, or employment.
Any commissioner may be removed by the President for
- inefficiency, neglect of duty, or malfeasance in office. . . .”
Section 5 of the act in part provides:
“ That unfair methods of competition in commerce are
hereby declared unlawful.
“The commission is hereby empowered and directed
to prevent persons, partnerships, or corporations, except
banks, and common carriers subject to the Acts to regu-

late commerce from using unfa;tr methods of competition

in commerce.”
In exercising this power, the commission must issue a
complaint stating its charges and giving notice of hearing

upon a day to be fixed. A person, partnership, or corpo-

ration proceeded against is given the right to appear at
the time and place fixed and show cause why an order to
cease and desist should not be issued. There is provision
for intervention by others interested. If the commission
finds the method of competition is one prohibited by the
act, it is directed to make a report in writing stating its
findings as to the facts, and to issue and cause to be served
a cease and desist order. If the order is disobeyed, the
commission may apply to the appropriate circuit court of
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appeals for its enforcement. The party subject to the
order may seek and obtain a review in the circuit court of
appeals in a manner provided by the act.

Section 6, among other things, gives the commission
wide powers of investigation in respect of certain corpora-
tions subject to the act, and in respect of other matters,
upon which it must report to Congress with recommenda-
tions. Many such investigations have been made, and
some have served as the basis of congressional legislation.

Section 7 provides:

“That in any suit in equity brought by or under the

~ direction of the Attorney General as provided in the anti-

trust Acts, the court may, upon the conclusion of the testi-
mony therein, if it shall be then of opinion that the com-
plainant is entitled to relief, refer said suit to the commis-
sion, as a master in chancery, to ascertain and report an
appropriate form of decree therein. The commission shall
proceed upon such notice to the parties and under such
rules of procedure as the court may prescribe, and upon

the coming in of such report such exceptions may be filed

and such proceedings had in relation thereto as upon the

report of a master in other equity causes, but the court

may adopt or reject such report, in whole or in part, and

enter such decree as the nature of the case may in its judg-

ment require.” . :

First. The question first to be considered is whether, by
the provisions of § 1 of the Federal Trade Commission Act
already quoted, the President’s power is limited to re-
moval for the specific causes enumerated therein. The
negative contention of the government is based principally
upon the decision of this court in Shurtleff v. United
States, 189 U. 8. 311. That case involved the power of
the President to remove a general appraiser of mer-
chandise appointed under the Act of June 10, 1890, 26

- Stat. 131, Section 12 of the act provided for, the appoint-

ment by the President, by gnd with the adyige and con-
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sent of the Senate, of nine general appraisers of mer-
chandise, who “ may be removed from office at any time -
by the President for inefficiency, neglect of duty, or mal-
feasance in office.”” The President removed Shurtleff
without assigning any cause therefor. The Court of
‘Claims dismissed plaintiff’s petition to recover salary, up-
holding the President’s power to remove for causes other:
than those stated. In this court Shurtleff relied upon the
roaxim expressio unius est exclusio alterius; but this court
held that, while the rule expressed in the maxim was s
very proper one and founded upon justifiable reasoning in
many instances, it “ should not be accorded controlling
weight when to do so would involve the alteration of the -
universal practice of the government for over a century
and the consequent curtailment of the powers of the -
executive in such an unusual manner.” What the court .
meant by this expression appears from a reading of the:
opinion. That opinion—after saying that no term of -
office was fixed by the act and that, with the exception of
judicial officers provided for by the Constitution, no eivil
officer had ever held office by life tenure since the founda- -
tion of the government—points out that to construe the -
statute as contended for by Shurtleff would give the
appraiser the right to hold office during his life or until -
found guilty of some act specified in the statute, the result
of which would be a complete revolution in respect of the
general tenure of office, effected by implication with regard )
to that particular office only.

“*We think it quite inadmissible,” the court said (pp.
316, 318), “ to attribute an intention on the part of Con-
gress to make such an extraordinary change in the usual
rule governing the tenure of office, and one which is to be
applied to this particular office only, without stating such.
intention in plain and explicit language, instead of leav-
ing it to be implied from doubtful inferences. . . . We
cannot bring ourselves to the belief that Congress ever
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" intended this result while omitting to use language thch

would put that intention beyond doubt.”

These circumstances, which led the court to reject the’
maxim as inapplicable, are exceptional. In the face
of the unbroken precedent against life tenure, except in
the case of the judiciary, the conclusion that Congress
intended that, from among all other civil officers, apprais-
ers alone should be selected to hold office for life was so
extreme as to forbid, in the opinion of the court, any rul-
ing which would produce that result if it reasonably could
be avoided. The situation here presented is plainly and
wholly different. The statute fixes a term of office, in
accordance with many precedents. The first commission-
ers appointed are to continue in office for terms of three,
four, five, six, and seven years, respectively; and their
successors are to be appointed for terms of seven years—
any commissioner being subject to removal by the Presi-
dent for inefficiency, neglect of duty, or malfeasance in
office. The words of the act are definite and unam-
biguous.

The government says the phrase “continue in office ”

" . is of no legal significance and, moreover, applies only to
- the first commissioners. We think it has significance.

It may be that, literally, its application is restricted as
suggested; but it, nevertheless, lends support to a view
contrary to that of the government as to the meaning of
the entire requirement in respect of tenure; for it is not

. easy to suppose that Congress intended to secure the first

commissioners against removal except for the causes speci-
fied and deny like security to their successors. Putting
this phrase aside, however, the fixing of a definite term
subject to removal for cause, unless there be some counter-
vailing provision or circumstance indicating the.contrary,

" which here we are unable to find, is enough to establish

the legislative intent that the term is not to be curtailed
in the absence of such cause. But if the intention of

SR *“‘”"WWMM‘ e . .
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Congress that no removal should be made during the

specified term except for one or more of the enumerated .

causes were not clear upon the face of the statute, as we

think it is, it would be made clear by a consideration of
the character of the commission and the legislative history
which accompanied and preceded the passage of the act..

The commission is to be non-partisan; and it must,”

from the very nature of its duties, act with entire im-;

partiality. It is charged with the enforcement of nc

policy except the policy of the law. Its duties are neither
political nor executive, but predominantly quasi-judicial
and quasi-legislative. Like the Interstate Commerce

Commission, its members are called upon to exercise the -

trained judgment of a body of experts “ appointed by law

and informed by experience.” I Winois Central R. Co. v. -
- Interstate Commerce Comm’n, 206 U. S. 441, 454; Stand-
ard Oil Co. v. United States, 283 U. S. 235, 238-239. -
The legislative reports in both houses of Congress "~ -
clearly reflect the view that a fixed term was necessary to o
the effective and fair administration of the law. In the .
report to the Senate (No. 597, 63d Cong., 2d Sess,, pp-.
10-11) the Senate Committee on Interstate Commerce, in
support of the bill which afterwards became the act in
question, after referring to the provision fixing the term
of office at seven years, so arranged that the membership -~
would not be subject to complete change at any one time,

. said: : o
« The work of this commission will be of a most exact-
ing and difficult character, demanding persons who have . -

erience in the problems to be met—that is, a proper -
knowledge of both the public requirements and the prac--
tical affairs of industry. It is manifestly desirable that . -
the terms of the commissioners shall be long enough to
give them an opportunity to acquire the expertness in
dealing with these special questions concerning industry

that comes from experience.”

+ oot a——.
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The report declares that one advantage which the com-
mission possessed over the Bureau of Corporations (an
executive subdivision in the Department of Commerce
which was abolished by the act) lay in the fact of its
independence, and that it was essential that the commis-
sion should not be open to the suspicion of partisan direc-
tion. The report quotes (p. 22) a statement to the com-
mittee by Senator Newlands, who reported the bill, that
the tribunal should be of high character and “ independent
of any department of the government. . a board or
~ commission of dignity, permanence, and ability, inde-
pendent of executive authonty, except in its selection, and
independent in character.”

The debates in both houses demonstrate that the pre-
vailing view was that the commission was not to be “ sub-
ject to anybody in the government but . . . only to the
people of the United States ”; free from “ political domi~
nation or control ” or the “ probability or possibility of
such a thing ”; to be “ separate and apart from any exist-

- ing department of the govemment-not subject to the
- orders of the President.”

" More to the same effect appears in the debates, which
were long and thorough and contain nothing to the con-
trary. While the general rule precludes the use of these
debates to explain the meaning of the words of the
statute, they may be considered as reflecting light upon
its general purposes and the evils which it sought to
remedy. Federal Trade Comm'n v. Raladam Co., 283
U. 8. 643, 650.

Thus, the language of the act the legislative reports,
and the general purposes of the legislation as reflected by
the debates, all combine to demonstrate the Congressional
~ intent to create a body of experts who shall gain experi-
ence by length of service—a body which shall be independ-
ent of executive authority, except in its selection, and free

to exercise its judgment without the 1ea.ve or: hmdrance
128490°—35—40
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of any other oﬂiclal or any department of the govemment .
To the accomplishment of these purposes, it is clear that
Congress was of opinion that length and certainty of
tenure would vitally contribute. And to hold that, never<
theless, the members of the commission continue in office’;
at the mere will of the President, might be to thwart, in
large measure, the very ends which Congress sought to-
realize by definitely fixing the term of office.

We conclude that the intent of the act is to limit the_
executive power of removal to the causes enumerated, the -
existence of none of which is claimed here; and we pass to
the second question. :

Second. To support its contention that the removal
provision of § 1, as we have just construed it, is an uncon-"
stitutional interference with the executive power of the
President, the government’s chief reliance is Myers v.

United States, 272 U. S. 52. That case has been so re-

cently decided, and the prevailing and dissenting opinions 5
so fully review the general subject of the power of execu- . %
tive removal, that further discussion would add little of “f
value to the wealth of material there collected. These
opinions examine at length the historical, legislative and
judicial data bearing upon the question, beginning with
what is called “ the decision of 1789 ” in the first Congress
and coming down almost to the day when the opinions
were delivered. They occupy 243 pages of the volume in
which they are printed. Nevertheless, the narrow point
actually decided was only that the President had power to
remove a postmaster of the first class, without the advice
and consent of the Senate as required by act of Congress.”
In the course of the opinion of the court, expressions oc-
cur which tend to sustain the government’s contention,
but these are beyond the point involved and, therefore, do
not come within the rule of stare decisis. In so far as
they are out of harmony with the views here set forth, |
these expressions are disapproved. A like situation was
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- presented in the case of Cohens v. Virginia, 6 Wheat. 264,
~ 399, in respect of certain general expressions in the opinion
. -In Marbury v. Madison, 1 Cranch 137. Chief Justice
- Marshall, who delivered the opinion in the M. arbury case,
speaking again for the court in the Cohens case, said:
- “It is a maxim, not to be disregarded, that general ex-
" pressions, in every opinion, are to be taken in connection
with the case in which those expressions are used. If
they go beyond the case, they may be respected, but
ought not to control the judgment in a subsequent suit,
when the very point is presented for decision. The reason
of this maxim is obvious. The question actually before
the Court is investigated with care, and considered in its

trate it, are considered in their relation to the case de-
cided, but their possible bearing on all other cases is
seldom completely investigated.”
And he added that these general expressions in the case
- of Marbury v. Madison were to be understood with the
. limitations put upon them by the opinion in the Cohens
- case. See, also, Carroll v. Lessee of Carroll, 16 How. 275,
286-287; O’Donoghue v. United States, 289 U. S. 516, 550.
The office of a postmaster is so essentially unlike the
office now involved that the decision in the Myers case
cannot be accepted as controlling our decision here. A
postmaster is an executive officer restricted to the per-
formance of executive functions. He is charged with no
duty at all related to either the legislative or judicial
power. The actual decision in the Myers case finds sup-
port in the theory that such an officer is merely one of
the units in the executive department and, hence, in-

“ - removal by the Chief Executive, whose subordinate and
aid he is. Putting aside dicta, which may be followed if
sufficiently persuasive but which are not controlling, the
necessary reach of the decision goes far enough to include

full extent. Other principles which may serve to illus-

*  herently subjett to the exclusive and illimitable power of .
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all purely executive officers. "It goes no farther;—much-
less does it include an-officer who occupies no place in*
the executive department and who exercises no part of
the executive power vested by the Constitution in th
President. g

The Federal Trade Comm1ss1on is an administrativ
body created by Congress to carry into effect legislativ
policies embodied in the statute in accordance with th
legislative standard therein prescribed, and to perform
other specified duties as a legislative or as a judicial aid..
Such a body cannot in any proper sense be characterized -
as an arm or an eye of the executive. Its duties are per- .
formed without executive leave and, in the contemplation -
of the statute, must be free from executive control. In
administering the provisions of the statute in respect of
_“ unfair methods of competition ”—that is to say in fill-
ing in and administering the details embodied by that
general standard—the commission acts in part quasi-legis-
latively and in part quasi-judicially. In making investi-
gations and reports thereon for the information of Con-
gress under § 6, in aid of the legislative power, it acts
as a leglslatlve agency. Under § 7, which authorizes the .
commission to act as a master in chancery under rules
prescribed by the court, it acts as an agency of the judi-
ciary. To the extent that it exercises any executive func- . -
tion—as distinguished from executive power in the
constitutional sense—it does so in the discharge and
effectuation of its quasi-legislative or quasi-judicial pow---
ers, or as an agency of the legislative or judicial depart-'
ments of the government.*

* The provision of § 6 (d) of the act which authorizes the President
to direct an investigation and report by the commission in relation
to alleged violations of the anti-trust acts, is so obviously collateral
= _ to the main design of the act as not to detract from the force of this~
' general statement as to the character of that body.
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. If Congress is-without authority to prescribe causes for
removal of members of the trade commission and limit
executive power of removal accordingly, that power at
once becomes practically all-inclusive in respect of civil
‘officers with the exception of the judiciary provided for
by the Constitution. The Solicitor General, at the bar,
apparently recognizing this to be true, with commendable
candor, agreed that his view in respect of the removability
of members of the Federal Trade Commission necessitated
a like view in respect of the Interstate Commerce Com-
mission and the Court of Claims.” We are thus confronted
with the serious question whether not only the members
of these quasi-legislative and quasi-judicial bodies, but
the judges of the legislative Court of Claims, exercising
judieial power (Williams v. United States, 289 U. 8. 553,
565-567), continue in office only at the pleasure of the
President. - 7 ‘

We think it plain under the Constitution that illimit-
able power of removal is not possessed by the President
in respect of officers of the character of those just named.
The authority of Congress, in creating quasi-legislative
or quasi-judicial agencies, to require them to act in dis-
charge of their duties independently of executive control
cannot well be doubted; and that authority includes, as
an appropriate incident, power to fix the period during
which they shall continue in office, and to forbid their
removal except for cause in the meantime. For it is quite
evident that one who holds his office only during the
pleasure of another, cannot be depended upon to main-
tain an attitude of independence against the latter’s will.

<~ The fundamental necessity of maintaining each of the
_three general departments of government entirely free
from the control or coercive influence, direct or indirect,
‘of either of the others, has often been stressed and is
+hardly open to serious question. So much is implied in
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i partments by the Constitution; and in the rule which.
! recognizes their essential co-equality. The sound appli--

* judicial departments.
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the very fact of the separation of the powers of these de-

cation of a principle that makes one master in his own
house precludes him from imposing his control in th
house of another who is master there. James Wilson, on
of the framers of the Constitution and a former justice of
this court, said that the independence of each department’
required that its proceedings “ should be free from the re-
motest influence, direct or indirect, of either of the other
two powers.” Aﬁdrews, The Works of James Wilson
(1896), vol. 1, p. 367. And Mr. Justice Story in the first -
volume of his work on the Constitution, 4th ed., § 530,
citing No. 48 of the Federalist, said that neither of the de-
partments in reference to each other “ ought to possess,
directly or indirectly, an overruling inﬁuence in the ad-
ministration of their respective powers.” And see
O’Donoghue v. United States, supra, at pp. 530-531.

The power of removal here claimed for the President
falls within this principle, since its coercive influence
threatens the independence of a commission, which isnot -
only wholly disconnected from the executive department,
but which, as already fully appears, was created by Con-
gress as a means of carrying into operation legislative and-
judicial powers, and as an agency of the Ieglslatwe and )

In the light of the question now under consxderatwn, :
we have reéxamined the precedents referred to in the
Myers case, and find nothing in them to justify a con-
clusion contrary to that which we have reached. The
so-called “ decision of 1789 ” had relation to a bill pro-
posed by Mr. Madison to establish an executive Depart-
ment of Foreign Affairs. The bill provided that the prin-
cipal officer was “ to be removable from office by the Presi-
dent of the United States.” This clause was changed to -
read “whenever the principal officer shall be removed

HUMPHR
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from office by the President of the United States ” certain
things should follow, thereby, in connection with the
debates, recognizing and confirming, as the court thought
in the Myers case, the sole power of the President in the
matter. We shall not discuss the subject further, since it
is so fully covered by the opinions in the Myers case,
except to say that the office under consideration by Con-
gress was not only purely executive, but the officer one
who was responsible to the President, and to him alone,
in a very definite sense. A reading of the debates shows
that the President’s illimitable power of removal was not
considered in respect of other than executive officers. And
it is pertinent to observe that when, at a later time, the
tenure of office for the Comptroller of the Treasury was
under consideration, Mr. Madison quite evidently thought
that, since the duties of that office were not purely of an
executive nature but partook of the judiciary quality as
well, a different rule in respect of executive removal might
well apply. 1 Annals of Congress, cols. 611-612.

In Marbury v. Madison, supra, pp. 162, 165-166, it is
made clear that Chief Justice Marshall was of opinion
that a justice of the peace for the District of Columbia
was not removable at the will of the President; and that
there was a distinction between such an.officer and officers
appointed to aid the President in the performance of his
constitutional duties. In the latter case, the distinction
he saw was that “ their acts are his acts” and his will,

therefore, controls; and, by way.of illustration, he ad-

verted to the act establishing the Department of Foreign
Affairs, which was the subject of the *“ decision of 1789.”

The result of what we now have said is this: Whether
the power of the President to remove an officer shall pre-
vail over the authority of Congress to condition the power
by fixing a definite term and precluding a removal except
for cause, will depend upon the character of the office;
the Myers decision, affirming the power of the President




R R DR K R A R

632 OCTOBER TERM, 1934.
Syllabus, 205 U.S.

alone to make the removal, is confined to purely executive
officers; and as to officers of the kind here under consider-
ation, we hold that no removal can be made during the
prescribed term for which the officer is appointed, except

for one or more of the causes named in the applicable .’

statute.

To the extent that, between the decision in the Myers E

case, which sustains the unrestrictable power of the Pres-

ident to remove purely executive officers, and our pres-

ent decision that such power does not extend to an office
such as that here involved, there shall remain a field of
doubt, we leave such cases as may fall within it for future
consideration and determination as they may arise.
In accordance with the foregoing, the questions sub-
mitted are answered. :
Question No. 1, Yes.
Question No. 2, Yes.

Mg. JusTice McREeyNoLps agrees that both questions
should be answered in the affirmative. ‘A separate opin-
ion in Myers v. United States, 272 U. 8. 178, states his
views concerning the power of the President to remove
appointees. '

MOBLEY »v. NEW YORK LIFE INSURANCE CO. :

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
’ FIFTH CIRCUIT.

No. 751. ‘Argued May 6, 1935 —Decided May 27, 1935.

1. Repudiation of a contract by one of the parties to it, to be suffi-
cient in any case to entitle the other to treat the contract as abso-
lutely and finally broken and recover damages as upon total breach,
must at least amount to an-unqualified refusal, or declaration of -
inability, substantially to perform. P. 638. '

2. A refusal by a life insurance company to pay a monthly disability -
benefit to an insured, based merely upon an honest, but mistaken.
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Crowell v. Com'r, 6 Cir.,, 62 F.2d 51, 53;
Tracy v. Com’r, 6 Cir,, 53 F.2d 575, 579;

Insurance & Title Guarantee Co. v. Com T,
2 Cir,, 36 F.2d 842, 845,

“We said in the Crowell case that * readz]y
realizable market value may well be con-
sidered the best, if not a conclusive, meas-
ure of value. If such standard of value
exists, it is, under the regulation, to be
applied. It is not, however, an exclusive
standard, the nonexistence of which com-
pelsa determmatzon of no value” [62 F. Zd
521

{4} We think there was substantzal tes-
timony to support the' Board’s conclusion.
It found that in 1928 McKee sold 4,981
shares and Rutledge 470 shares of Class B
stock at $12.66 a share. This indicates
of ‘course 'that the trust agreement of
April, 1928, did not force the B shares out
of the market, The B shares, as found by
the Board, had a market, though limited
somewhat to officers and employees.

~The decision of the Board of Tax Ap~
peals is aﬁirmed

- :
o gm WUMBER SYSTEN,
¥
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thority director by President for vxolatigg
a command to make all appointments and.
promotions on basis of merit and efficiency,
without consideration of political tests on,
qualifications, and authorizing Congress to
remove Authority director with or without
cause, do not limit President’s inherent
power to remove ofﬁcers appointed by him.

stated 1n such act.-
thority. Act §§ 2(b), 3, 4(f) (3), 14, 17 16
US.CA. §§ 83la(b), 831b, 831c(f} (j),,
831m, 831p.

4 United States =35 - . S
© The Tennessee Va}ley Authorxty boa
of directors exercises predominantly an:
“executive function”. or
function”, though in executing such execu-
tive or administrative functions the board:
is obliged to enact by-laws, which is a
“legislative function”, and to make dcci-
sions, which is a “judicial function”, and’
hence power of President to remove mem:.
bers of the board is not limited to specificr
causes enumerated in Tennessee Valley
Authority Act. Tennessee Valley Authori- .
ty Act §§ 2(b), 6, 16 U.S.C.A. §§ 8313(1)), )
&3le.

: See Words and Phrases, Petmanent e
- Edition, for all other definitions of ..
. “Administrative Function”, “Executive

u

Funetion”, “Judicial Function” and “Leg- ’

* islative Function”,

BRSO

e

Appeal from the District Court of thé:i

" United States for the Eastern District of

 Tennessee, Northern Dwzsmn, George C..

- Cireult Court of Appeals, Sixth Clrcult. !
Dec. 6, 1940 -

l. Unlted States @35 -

-~ The President has inherent power to
remove executive officers appointed by
President and confirmed by Senate, with-
out consent of the Senate, even though
officer is appointed for a fixed term, and
even though the act ¢reating the office pro-
vided for remov&! but for stated causes,

2. United States €35

Curtailment by Congress of Presxdent s
inherent power to remove executive offi-
"cers appointed by him is not to be implied
without clear indication of the legislative
purpose.

3. United States €&=35
The provisions of Tennessee Valley
Authority Act authorizing removal of Au-

Tay!or, Judge. ‘ Y G

P

Action by Arthur E. Morgan against the'
Tennessee Valley Authority and others to;
determine whether the President of ‘the
United States had power to remove com-
plainant from membership of the board of
dlI'BCtOI'S of defendant authority From a’

Ay

F.Supp. 732, the complamant appeals.
Affirmed. <

E H. Cassels, of Chxcago, Ill (Len G.
Broughton, of Knoxville, Tenn., and Rich-
ard H. Merrick, of Chicago, III'. on the
brief), for appellant.

Melvin H. Siegel, of \Vashmgton, D. C,
and Wm. C, Fitts, Jr., of Knoxville, Tenn.
{Francis M. Shea, of Washington, D. C,

and Joseph C. Smdler and Charles J. Me- - A

Carthy, both of Knoxville, Tenn., on the
brief), for appeliees. . S

“administrative:
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Before SIMONS, ALLEN and HAMIL-
TON, Circuit Judges.

- SIMONS, Circuit Judge.

The appellant was removed by the Presi-
dent of the United States from his posi-
tion as a member and chairman of the
Board of Directors of the Tennessee Val-
ley Authority, and denies the power of the
President so to do. His suit for salary
and for a declaratory judgment that his
removal was unlawful, brought in a Ten-
nessee court and transferred to the court
below, was dismissed for failure to state
a claim upon which rel:ef could bc granted
28 F.Supp. 732,

- Prior to his remowal, and since the orl-
ganization of the Tennessee Valley Au-
thority, the appellant was a duly qualified
member of its Board of Directors, desig-
nated by the President as its chairman, and
appointed for a stated term expiring nine
years after the approval of the Act, as
provided by Title 16, U.S.C.A., § 831a(b).
"He was removed prior to the expiration
| of the term, following conferences between
‘the President and the directors, but not in
pursuance of § 83le, which in mandatory
- phrasing hereinafter recited, provides for
removal of a member of the Board by the
President for violating 2 command to make
all appointments and promotions on the
basis of Mmerit and cHiciency without con-
sideration of political tests or qualifications.
The appellant has continuously objected
to his removal, and has held himself out
as ever ready and willing, if permitted, to
continue in the performance of his duties
as a member and chairman of the Board.
He contends that, by its terms, the T.V.A.
Act provides specifically for but two meth-
ods of removal, one by the President for
causes not here involved, and the other
by Congress with or without cause, and
. that the two methods are exclusive, not-;
withstanding the holding in Myers v. Unit-
ed States, 272 U.S. 52, 47 S.Ct. 21, 71
L.Ed. 160, that the power to remove ex-
ecutive officers appointed by the President,

is conferred upon him by the Constitution -

and so may not be abrogated by statute,
because the Tennessee Valley Authority is
an independent agency of the government
exercising quasi-legislative functions with
the members of its Board of Directors re-
sponsible to Congress and not to the Presi-
dent, and having been appointed for a fixed
term, may not be removed prior to its ex-
piration, as held in Humphrey's Executor

v. United States, 205 U.S. 602, 35 S.Ct
869, 79 L.Ed. 1611,

The appellant’s contention requires con-
sideration of the two provisions of the Act
which deal with removal of directors from
office, and of the nature and function of
the Authority. Section 4(f), 16 U.S.CA.
§ 83lc(f), provides: “The board shall
select a treasurer and as many assistant
treasurers as it deems proper, which treas-
urer and assistant treasurers shall give
such bonds for the safe-keeping of the se-
curities and moneys of the said corporation
as the board may require: Provided, That
any member of said board may be removed
from office at any.time by a sconcarrent
resolution of the Senate and_the House of

Represenfatives.”

Section 6, 16 U.S.CA. § 83le prov:des'
“In the appointment of officials and the se-
Iection of employees for said Corporation,
and in the promotion of any such employees
or officials, no political test or gualification
shall be permitted or given consideration,
but all such appointments and promotions
shall be given and made on the basis of
merit and efficiency. Any member of said
board who is found by the President of
the United States to be guilty of a viola-
tion of this section shall be removed from
office by the President of the United States,
and any appointee of said board who is
found by the board to be guilty of a viola-

tion of this section shall be removed from’

office by said board.”

Urging upon us his construction of § 4
(f), the appellant contends that Congress
has thereby reserved to itself exclusive
discretionary power to remove a director
of the Tennessee Valley Authority, and
has imposed upon the President only a
mandatory duty to remove for stated caus-
es by the provisions of § 6. He argues
that in providing for removal by a concur-
rent resolution of both Houses of Con-
gress, § 4(f) indicates a deliberate inten-
tion by the Congress to set up a mode of
removal which expressly excludes the
President, since if it had desired the Presi-
dent’s participation in removal, it would
have required a joint resolution, and that
by reservation to itself of the power of
removal without participation by the Presi-
dent it intended to provide the only method
of removal, except insofar as a specific
duty to remove was imposed on the Presi-
dent by § 6. The maxim, expressio unius,
requires, he insists, a construction of § 4

that its reservation of the power of remov-
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al excludes all other powers to remove and
likewise that the conferring of a manda-
tory authority upon the President by § 6
impliedly excludes the grant of discretion-
ary authority. In addition, it is urged that
the plain intent of the Congress, gathered
from the Act as a whole, is completely to
exclude - any discretionary power of the
President to remove, so that the Congress
may implement its own policies thereby as
distinct ' from any executive policy, and
that in addition to relying upon a technical
rule of statatory cojstruction, the appel-
lant may properly rely upon the higher
rule that a statute is to be interpreted by
the meamnw it has as a whole. -

The indicia in the Act which demonstrate
the intention of the Congress fo reserve
to itself exclusive power of_ discretionary
removal, are asserted to include the pro-
vision of a fixed term of nine years for
directors; § 3, 16 U.S.C.A. § 831b, mak-
ing civil service laws inapplicable to officers
and employees of the Authority, and per-
mitting the board to remove appointees
in its discretion and to base appointment
and promotion on merit and efficiency; the
creation by the Act of an independent cor-
porationt which would have the initiative
of a private enterprise, thus negativing any
idea of zn organization within an execu-
tive department, and subject to executive
control. The nine vear term, it is asserted,
was provzded in order to prevent a polm-
cal reorganization of the Authority in
any one Presidential term, or a complete
change of personnel s&ithin the normally
expected mcumbency of any smgle Pres:
dent. . - - e

{1} The Myers case, howcver, notwith-
standing vigorous dissent by three of the
members of the court, recognized the in-
herent power of the President discretion-
arily to remove appointees confirmed by
the Senate without the consent of the Sen-
ate, even though appointed for a fixed
term, and even though the Act creating
the office provided for removal but for
stated causes. As interpreted in the Hum-
phrey case, or as narrowed thereby, the
illimitable power of discretionary removal

. is confined to purely executive - officers..
\f"i;'”" The “courf tecognized, however, that be-
tween what was decided in the Humphrey

. case and what was held in the Myers case,

~— there still remains a field of doubt, and

- that cases falling within it must be left for
future consideration and determination as
they arise.

[2,3] The first question that confronts
us then, in the interpretation of § 4(f), is
whether it manifests an intent that the
mode of removal there provided, excludes
any other method of removal. If a reser-
vation of exclusive power 40 remove is to
be deduced therefrom, it must be by implica-
tion, for the section contains no express
declaration that the method for removing
members of the Board there provided, ex-
cludes any other mode of removal, It must
be noted that the Act was passed- subse-
quent to the Mpyers decision which sus~
tained the discretionary power to remove,
inherent in the President, and prior to the
announcement of the. Humphrey decision
which set limits upon that power, It is not to
be assumed that the Congress was in any
doubt as to a power to remove residing
in the President as a necessary incident to
his power to dppoint. Earlier cases had
recognized the concept, Parsons v. United
States 167 U.S. 324, 17 S.Ct. 880, 42 L.Ed.
185; Shurtleff v. United States, 189 U.S,
311, 23 S.Ct. 535, 536, 47 L.Ed. 828. Sane-
tlanmg it, the court, in the latter of the two
citations, had held, “To take away this pow-
er of removal in ‘relation to an ‘inferior of-
fice created by statute, although that statute
provided for an appointment thereto by
the President and confirmation by the Sen-
ate, would require very clear and explicit
language. It should mot be held to be
taken away by mere inference or implica-
tion.” And again, “The right of removal
would exist if the statute h4d not contained
a word upon the subject. It does not exist
by virtueof the grant, ‘but it inheres in
the right to appoint, unless limited by con-
stitution or statite.’ It reqmres plam lan-
guage to take it away.”

- Thus it may be observed that notmth«
stafldmg maxims of statutory construc-
tion which, in some c:rcumstances, . are
helpful in arriving at the intent of the
Iegzslature, curtailment by the. Congress
of an inherent power of the Presxdent, as-
suming its conmstitutional: validity, is not to
be implied without clear indication of the
legislative purpose. But were we to search
for grounds of support for the implication
now urged upon us, ‘we should fail. The
Congress was aware of the Myers deci-
sion and its rationalization, for it had
aroused wide interest; the prevailing
opinion had been an exhaustive review of
the constitutional history of the government
in relation to appointments and remowval;
and the three dissenting opinions had been
_ vigorous and complete in urging an oppos-
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ing view., Had it been the intention of the
Congress to curtail the removal power of
the President, it may be assumed that the
Congress would not have been at a loss for
a formula unequivocally expressing such
purpose. When, in the enactment of the
Budget and Accounting Act of 1921 (42

Stat. 20, 31 U.S.CA, § 1 et seq.), it was *

designed to place the office of Comptroller
General beyond the Presidential power of
removal, it found no difficulty in expressing
In providing for the removal
of the Comptroller, or his assistant, if in-
capacitated, inefficient, guilty of neglect of
duty, of malfeasance in office, or. other
‘stated grounds, it added to the provision
the all-embracing clause, “and for no other
cause and in no other manner except by
impeachment.” 31 U.S.C.A. § 43. While
this case was still pending in the court
below, the President sent to the Senate the
nomination of James P. Pope as succes-
sor to the appellant as a2 member of the
‘Board of Directors of the Authority. So
one House of the Congress, at least, dem-
onstrated Iack of legislative purpose to
reserve exclusive power of removal, by
confirming the appointment, and this not}:
inadvertently for the question was raised:
whether vacancy existed. 84 Cong. Rec.,;
76th Cong., 1st sess., 140-142, 236.238 ,

When we examine the entire TV, A, Act,
16 U.S.C.A. § 831 et seq., for support of
the construction urged upon us, the ap-
pellant has no better case, There are un-
doubtedly provisions, such. as those re-
quiring reports to the Congress (§ 4(j})),
and for the accumulating of data useful
to the formulation of subsequent legislative
policy (§ 14, 16 U.S.CA. § 83im), either
for T.V.A. or other projects, which indicate
the intent of the Congress to keep in close
touch with the development of the activity
entrusted to the Authority, yet they are no

~ motre determinative of the present problem

than the many provisions in-the Act which
impose supervisory duties upon the Presi-
dent. He was authorized in the first in-
stance to appoint the members of the
Board; to designate its chairman and to
fix the original terms of office; to desig-
nate the dwelling houses to be used by the
members of the Board; to approve of the
disposal of real prcperty, to direct other
government agencies to render assistance;
to lease nitrate plant No. 2 and Waco
guarry; and to transfer governmental
property to the Authority to enable it to
execute its purposes. The Authority was
required to file its annual report with the
115 F.2d—63

President and he was to approve the per-
centage of gross receipts from the sales of
power to be paid to the states of Alabama
and Tennessee, as well as the allocation of
costs of the various dams to navigation,
flood control, national defense, fertlhzer
production and power.

Not the least of the provisions mdzc&t—
ing the 1mp051t10n of duty upon the Presi-
dent to supervise the performance by the
Authority of the powers entrusted to it,
are § 6, hereinbefore considered, and § 17,
16 U.S.C.A. § 831p, wherein the President
was expressly authorized to conduct inves-
tigations in respect to dams owned by the
government in the Tennessee River Basin,
as to whether “there has been any undue or
unfair advantage given to private per-
sons, partnerships, or corporations, by any
officials or employees of the Government,
or whether in any such matters the Gov-
ernment has been injured or unjustlyv de-
prived of any of its rxghts It is in the
performance of the reqmrements of § 17
that the President undertook the investiga-
tion which resulted in the appellant’s Te-
moval..

- Fma]ly, it must be said that if § 4(f) is
* to be given the construction now urged for

7 it, doubt exists as to its constitutional valid-
¢ ity. Springer v. Philippine Islands, 277

U.S. 189, 48 S.Ct. 480, 72 L.Ed. 845; My-
ers v. United States, supra. We are not
required to resolve the doubt since we do
not read § 4(f) as reserving to the Con-
gress the exclusive power to remove civil
officers performing purely executive or ad-

ministrative functions, and as will present-

ly appear our conclusion is that the di-'
rectors of the Tennessee Valley Authority.

are such officers. The cldarly recognizable
statafory scheme was o provide an al<
ternative method of - discretionary removal
in § 4(f), and to direct the President, by
clear mandate, to remove for the causes
reclted in § 6.

[4] The final contention of the appeL
lant is that even though § 4(f) does not
reserve to the Congress exclusive right of
removal, save only as qualified by § 6, the
AutHority exercises quasi-legislative pow-
ers, and the President is, therefore, without
power to remove its members during the
terms for which they were appointed, by
reason of the decision in the Humphrey
case. It requires little to demonstrate
that the Tennessee Valley Authority ex-
ercises predominantly an execative or ad-
ministrative function. To it has been en-
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trusted the carrying out of the dictates of
the statute to construct dams, generate
electricity, manage and develop government
property. Many of these activities, prior
to the setting up of the T.V.A,, have rested
with the several divisions of the executive
branch of the government. True, it is,
that in executing these administrative func-
tions, the Board of Directors is obliged to
enact by-laws, which is a legislative func-
tion, and to make decisions, which is an
exercise of function judicial in character.
In this respect its duties are, in no wise,
different, except perhaps in degree, from
the duties of any other administrative of-
ficers or agencies, or the duties of any
other Board of Directors, either private
or public. Whatever their character, they
are but i ntal to the carrying out of a
The Board
does not sit in judgment upon private con-
troversies, or controversies between pri-
vate citizens and the government, and there
is mo judicial review of its decisions, ex-
cept as it may sue or be sued as may other
corporations. It is not to be aligned with
the Federal Trade Commission, the Inter-
state Commerce Commission, or other ad-
ministrative bodies mainly exercising clear-
¥ quasi-legislative or quasi-jud:cxﬁ‘fuﬁa
tions—it is predominantly an administrative
¢ Tiilé
of the Humphrey case does not apply.

The judgment of dismissal is affirmed.

w
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MANDLES et al. v. GUARDIAN LIFE INS.
CO, OF AMERICA (two cases),
‘Nos, 2128, 2129, :

- Circuit Court of Appeals, Tenth C'u-cuif. '
Nov. 19, 1940

1. Oourts &=3514, :

On motion to dismiss complamt the
allegations of complaint, well pleaded, are
admitted and constitute the facts on review.

2. Insurance €=146(3)

A policy, meamng and scope, is con-
strued strictly against the draftor, and ia
the event of ambiguity appearing on its
face, the ambiguity will be construed in
favor of the insured. :

115 FEDERAL REPORTER, 2d SERIES

3. Insurance €&>145(3)

The rule that in event of amblgmty
appearing on face of policy, ambiguity will
be construed in favor of the insured, shouid
not be used to create ambiguity in order
to permit application of the rule,

4. Insurance &»146(1)

The test which should govern the in-
terpretation of words or language em-
ployed in a policy is one that is employed
in the common speech of men, and they
are to be given their plain literal meamug
in their ordinary sense. |

§. Insurance S=146(1) o ‘ Y

In oonstmmg a policy, the mtentmn of
the parties as established by the written
contract, when construed in the light of the
object and purposes obviously mte.nded
is controlling.

6. Insurance €&~835 -

In -action by beneficiary to recover
double indemnity on life policy, it was in-
cumbent on beneficiary to allege facts suffi-
cient to show that the loss was a peril in-
sured against, or that the loss was within
the coverage of the policy. o

7. Insurance €=5(5 s
Where life policy provided for double
indemnity if death resulted directly and
independently of all other causes from
bodily injuries effected solely through ex-
ternal, violent, and accidental means, bat
excluded liability if death resulted “direct-
ly or indirectly from bodily or mental in-
firmity,” death from septicemia of insane
insured who complained of being annoyed
by voices and went to window to call
police and thrust her arm through window
‘pane, receiving cuts which became infected,
resulted directly or indirectly from mental
infirmity precludmg recovery of double in-
demnity.
See Words and thea, Permanent -
* Edition, for all other definitions of
“Directly or Indirectly from Bodxly or
Mental Inﬁrmty" .

-m._.—-‘-———-'

Appeals from the District Court of the
United States for the District of Colorado;
J. Foster Symes, Judge.

~ Actions by Henry Mandles and another
as executors of the estate of Fannie J.
Frankle, deceased, and by Max Mandles
against the Guardxan Life Insurance Com-
pany.of America to recover double in-
demnity on hfe policy. The two cases
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WIENER v. UNITED STATES.
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No. 52. Argued November 18, 1957 —Decided June 30, 1958,

Petitioner was a member of the War Claims Commission created by

Congress “to receive and adjudicate according to law” elaims for

compensating internees, prisoners of war and religious organiza-
tions who suffered personal injury or property damage at the
hands of the enemy in connection with World War II. The Com-
mission’s determinations- were to be “final” and “not subject to
review by any other official of the United States or by any
court.” The Commissioners’ terms were to expire with the life
of the Commission, and there was no provision for removal of a
Commissioner. Appointed by President Truman and confirmed
by the Senate, petitioner was removed by President Eisenhower
before the expiration of the life of the Commission, on the ground
that the ‘Act should be administered “with personnel of my own
Petitioner sued in the Court of Claims to recover his
salary as a Commissioner from the date of his removal to the last
day of the Commission’s existence. Held: The President had no
power under the Constitution or the Act to remove a member of
this adjudicatory Commission, and the Court of Claims erred in
dismissing petitioner’s suit. Pp. 349-356.

135 Ct. Cl. 827, 142 F. Supp. 910, reversed.

selection.”

I. H. Wachtel argued the cause and filed a brief for

petitioner.

Solicitor General Rankin argued the cause for the

United States.

Marcuse.

With him on the brief were Assistant
Attorney General Doub, Paul A. Sweeney and Herman .

MR. JusTicE FRANKFURTER delivered the opinion of the

Court.

This is a suit for back pay, based on petitioner’s alleged
illegal removal as a member of the War Claims Commis-

sion. The facts are not in dispute. By the War Claims
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Act of 1948, 62 Stat. 1240, Congress established that
Commission with “jurisdiction to receive and adjudicate
according to law,” § 3, claims for compensating internees,
prisoners of war, and religious organizations, §§ 5, 6 and
7, who suffered personal injury or property damage at the
hands of the enemy in connection with World War II.
The Commission was to be composed of three persons, at

least two of whom were to be members of the bar, to be

appointed by the President, by and with the advice and
consent of the Senate. The Commission was to wind up
its affairs not later than three years after the expiration
of the time for filing claims, originally limited to two
years but extended by successive legislation first to
March 1, 1951, 63 Stat. 112, and later to March 31, 1952,
65 Stat. 28. This limit on the Commission’s life was the
mode by which the tenure of the Commissioners was
defined, and Congress made no provision for removal of
a Commissioner. :

Having been duly nominated by President Truman,
the petitioner was confirmed on June 2, 1950, and took
office on June 8, following. On his refusal to heed a
‘request for his resignation, he was, on December 10, 1953,
removed by President Eisenhower in the following terms:
“I regard it as in the national interest to complete the
administration of the War Claims Act of 1948, as
amended, with personnel of my own selection.” The
following day, the President made recess appointments to
the Commission, including petitioner’s post. After Con-
gress assembled, the President, on February 15, 1954, sent
* the names of the new appointees to the Senate. The Sen-
ate had not confirmed these nominations when the Com-
mission was abolished, July 1, 1954, by Reorganization
Plan No. 1 of 1954, 68 Stat. 1279, issued pursuant to the
‘Reorganization Act of 1949, 63 Stat. 203. Thereupon,
petitioner brought this proceeding in the Court of Claims
for recovery of his salary as a War Claims Commissioner

WIENER v. UNITED STATES. 351
349 Opinion of ﬁhe Court.

from December 10, 1953, the day of his removal by the
President, to June 30, 1954, the last day of the Commis-
sion’s existence. A divided Court of Claims dismissed
the petition, 135 Ct. Cl 827, 142 F. Supp. 910. We

. brought the case here, 352 U. S. 980, because it pre-

sents a variant of the constitutional issue decided in
Humphrey’s Executor v. United States, 295 U. S. 602.*

Controversy pertaining to the scope and limits of the
President’s power of removal fills a thick echapter of our
political and judicial history. The long stretches of its
history, beginning with the very first Congress, with early
echoes in the Reports of this Court, were laboriously
traversed in Myers v. United States, 272 U. S. 52, and
need not be retraced. President Roosevelt’s reliance
upon the pronouncements of the Court in that case in
removing a member of the Federal Trade Commission
on the ground that “the aims and purposes of the Admin-
istration with respect to the work of the Commission can
be carried out most effectively with personnel of my own
selection” reflected contemporaneous professional opinion
regarding the significance of the Myers decision. Speak-
ing through a Chief Justice who himself had been Presi-

~ dent, the Court did not restrict itself to the immediate

issue before it, the President’s inherent power to remove
a postmaster, obviously an executive official. As of set
purpose and not by way of parenthetic casualness, the

*An earlier quo warranto proceeding initiated by petitioner was
dismissed; an appeal from this judgment was dismissed as moot by
stipulation of the parties. The Government’s contention that that
judgment estops petitioner from relitigating certain issues in the
present proceeding does not, in the special circumstances presented
on this record, call for consideration on the merits, It was not
urged, as in the particular situation it should have been, as a “ground
why the cause should not be reviewed by this court.” Rule 24 (1)
of the Revised Rules of the Supreme Court of the United States. In
thus disposing of the matter, we do not mean to imply any support
on the merits of the Government's claim.
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Court announced that the President had inherent consti-
tutional power of removal also of officials who have
“duties of a quasi-judicial character . . . whose decisions
after hearing affect interests of individuals, the discharge
of which the President can not in a particular case
properly influence or control.” Muyers v. United States,
supra, at 135. This view of presidential power was
deemed to flow from his “constitutional duty of seéing
that the laws be faithfully executed.” Jbid.

The assumption was short-lived that the Myers case
recognized the President’s inherent constitutional power
to remove officials, no matter what the relation of the
executive to the discharge of their duties and no matter
what restrictions Congress may have imposed regarding
the nature of their tenure. The versatility of circum-
gtances often mocks a natural desire for definitiveness.
Within less than ten years a unanimous Court, in Hum-
phrey’s Executor v. United States, 295 U. 8. 602, narrowly
confined the scope of the Myers decision to include only
“g11 purely executive officers.” 295 U. 8., at 628. The
Court explicitly “disapproved” the expressions in Myers
supporting the President’s inherent constitutional power
to remove members of quasi-judicial bodies. 295 U. 8.,
at 626-627. Congress had given members of the Federal
Trade Commission a seven-year term and also provided
for the removal of a Commissioner by the President for

_ inefficiency, neglect of duty or malfeasance in office. In
the present case, Congress provided for a tenure defined
by the relatively short period of time during which the
War Claims Commission was to operate—that is, it was
to wind up not later than three years after the expiration
of the time for filing of claims. But nothing was said in
the Act about removal.

This is another instance in which the most appropriate
legal significance must be drawn from congressional fail-
ure of explicitness. Necessarily this is a problem in prob-
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abilities. We start with one certainty. The problem of
the President’s power to remove members of agencies
entrusted with duties of the kind with which the War
Claims Commission was charged was within the lively
knowledge of Congress. Few contests between Con-
gress and the President have so recurringly had the
attention of Congress as that pertaining to the power
of removal. Not the least significant aspect of the Myers
case is that on the Court’s special invitation Senator
George Wharton Pepper, of Pennsylvania, presented the
position of Congress at the bar of this Court.

Humphrey's case was a cause célébre—and not least in
the halls of Congress. And what is the essence of the
decision in Humphrey’s case? It drew a sharp line of
cleavage between officials who were part of the Executive
establishment and were thus removable by virtue of the
President’s constitutional powers, and those who are
members of a body “to exercise its judgment without the
leave or hindrance of any other official or any department
of the government,” 295 U, 8., at 625-626, as to whom a
power of removal exists only if Congress may fairly be
said to have conferred it. This sharp differentiation de-
rives from the difference in functions between those who
are part of the Executive establishment and those whose
tasks require absolute freedom from Executive interfer-
ence. “For it is quite evident,” again to quote Hum-
phrey’s Ezecutor, “that one who holds his office only
during the pleasure of another, cannot be depended upon
to maintain an attitude of independence against the
latter’s will.” 295 U. 8., at 629.

Thus, the most reliable factor for drawing an inference
regarding the President’s power of removal in our case
is the nature of the function that Congress vested in the
War Claims Commission. What were the duties that
Congress confided to this Commission? And can the
inference fairly be drawn from the failure of Congress to

e s omm o e o
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provide for removal that these Commissioners were to
remain in office at the will of the President? For such
is the assertion of power on which petitioner’s removal
must rest. The ground of President Eisenhower’s re-
moval of petitioner was precisely the same as President
Roosevelt’s removal of Humphrey. Both Presidents
“desired to have Commissioners, one on the Federal Trade
Commission, the other on the War Claims Commission,
“of my own selection.” They wanted these Commis-
sioners to be their men. The terms of removal in the two
cases are identic and express the assumption that the
agencies of which the two Commissioners were members
were subject in the discharge of their duties to the control
of the Executive. An analysis of the Federal Trade Com-
mission Act left this Court in no doubt that such was not
the conception of Congress in cfeating the Federal Trade
Commission. The terms of the War Claims Act of 1948
leave no doubt that such was not the conception of
Congress regarding the War Claims Commission.

The history of this legislation emphatically underlines
this fact. The short of it is that the origin of the Act
was a bill, H. R. 4044, 80th Cong., 1st Sess., passed by the
House that placed the administration of a very limited
class of claims by Americans against Japan in the hands
of the Federal Security Administrator and provided for a
Commission to inquire into and report upon other types
of claims. See H. R. Rep. No. 976, 80th Cong., 1st Sess.
The Federal Security Administrator was indubitably an
arm of the President. When the House bill reached the
Senate, it struck out all but the enacting clause, rewrote
the bill, and established a Commission with “jurisdiction
to receive and adjudicate according to law” three classes
of claims, as defined by §§ 5, 6 and 7. The Commission
was established as an adjudicating body with all the
paraphernalia by which legal claims are put to the test
of proof, with finality of determination “not subject to
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7 roview by any other official of the United States or by any

court by mandamus or otherwise,” §11. Awards were
to be paid out of a War Claims Fund in the hands of the
Secretary of the Treasury, whereby such claims were given
even more assured collectability than adheres to judg-
ments rendered in the Court of Claims. See S. Rep. No.
1742, 80th Cong., 2d Sess. With minor amendment,
see H. R. Conf. Rep. No. 2439, 80th Cong., 2d Sess. 10-11,
this Senate bill became law.

When Congress has for distribution among American
claimants funds derived from foreign sources, it may pro-
ceed in different ways. Congress may appropriate di-
rectly; it may utilize the Executive; it may resort to the
adjudicatory process. See La Abra Silver Mining Co. v.
United States, 175 U. S. 423. For Congress itself to have
made appropriations for the claims with which it dealt
under the War Claims Act was not practical in view of
the large number of claimants and the diversity in the
specific circumstances giving rise to the claims. The
House bill in effect put the distribution of the narrow
class of claims that it acknowledged into Executive hands,
by vesting the procedure in the Federal Security Adminis-
trator. The final form of the legislation, as we have seen,

left the widened range of claims to be determined by

adjudication. Congress could, of course, have given
jurisdiction over these claims to the Distriet Courts or to

_ the Court of Claims. The fact that it chose to establish

a Commission to “adjudicate according to law” the
classes of claims defined in the statute did not alter
the intrinsic judicial character of the task with which the
Commission was charged. The claims were to be “adju-
dicated according to law,” that is, on the merits of each
claim, supported by evidenece and governing legal consid-
erations, by a body that was “entirely free from the con-
trol or coercive influence, direct or indirect,” Humphrey’s

" Ezecutor v. United States, supra, 295 U, S., at 629, of
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either the Executive or the Congress. If, as one must
take for granted, the War Claims Act precluded the Presi-
dent from influencing the Commission in passing on a
particular claim, a fortiori must it be inferred that Con-
gress did not wish to have hang over the Commission the
Damocles’ sword of removal by the President for no
reason other than that he preferred to have on that
Commission men of his own choosing.

For such is this case. We have not a removal for cause
involving the rectitude of a member of an adjudicatory
body, nor even a suspensory removal until the Senate
- eould act upon it by confirming the appointment of a
new Commissioner or otherwise dealing with the matter.
Judging the matter in all the nakedness in which it is pre-
sented, namely, the claim that the President could remove
~ a member of an adjudicatory body like the War Claims
Commission merely because he wanted his own appointees
on such a Commission, we are compelled to conclude that
no such power is given to the President directly by the
Constitution, and none is impliedly conferred upon him
by statute simply because Congress said nothing about it.
The philosophy of Humphrey’s Ezxecutor, in its explicit
language as well as its implications, precludes such a
claim.

The judgment is
Reversed.
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utes do away with the fellow servant rule in the case of
personal injuries to railway employces. Second Em-
ployms"Liabz'iity Cases, 223 U, S. 1, 49. The question,
- therefore, is how far the Act of 1920 should be taken to
extend.
It is true that for most purposes, as the word is coms
monly used, stevedores are not “seamen.” But words
are flexible. The work upon which the plaintiff was en-
- gaged was a maritime service formerly rendered by the

ship’s erew. Atlantic Transport Co. v. Imbrovek, 234
U. 8. 52, 62. We cannot believe that Congress willingly
would have allowed the protection to men engaged upon
the same maritime duties to vary with the accident of

their being employed by a stevedore rather than by the

ship. The policy of the statute is directed to the safety
of the men and to treating compensation for injuries to
them as properly part of the cost of the business. If they
should be protected in the one case they should be in the
other. In view of the broad field in which Congress has
disapproved and changed the rule introduced into the
common law within less than a century, we are of opinion
that a wider scope should be given to the words of the
act, and that in this statute “ seamen” is to be taken to
include stevedores employed in maritime work on navi-
gable waters as the plaintiff was, whatever it might mean
in laws of a different kind. :
'Judgment affirmed.

372 U.S5.5% 142

MYERS,.AEMINISTRALB.IX v. UNITED STATES.
| APPEAL FROM THE COURT F CLAIMS,

No. 2. Argued December 5, 1923 reargued April 13 14, 1925.—
Decided October 26, 1926.

" 1, A postmaster who was removed from office petitioned the Presi-
dent and the Senate committee on Post Offices for a hearing on
any charges filed; protested to the Post Office Department; and

U ———
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threo months before his four year term expired, having pursued no
other oceupation and derived no compensation for other service
in the interval, began suit in the Court of Claims for salary since
removal. No notice of the removal, nor any nomination of a sue-
cessor had been sent it the meuntime to the Senate whereby his
case could have becn brought before that body; and the commence-
ment of suit was within a month after the ending of its last session
preceding the expiration of the four years. Held that the plaintiff
was not guilty of laches. P. 107,

9. Seetiun 8 of the Act of July 12, 1876, providing that “ Postmasters-
of the first, socond and third classes shall be appointed and may
bo removed by the President by and with the advice and consent
of the Senate and shall hold their offices for four years unless
goonor removed or suspended according to law,” is unconstitutional
in its attempt to make the President’s power of removal dependent
upon consent of the Senate, Pp, 107, 176.

3. The President is empowered by the Constitution to remove any
exceutive officer appointed by him by and with the advice and con-
sent of the Senate, and this power 8 not subject in its excreise to
the assent of the Senate nor can it be made so by an act. of
Congress, Pp. 119, 125, i

4. The provision of Art\II, § 1, of the Constitution that “the
Executive power shall be vested in a President,” is a grant of
the power and not merely a naming of a department of the govern-
ment. Pp. 151, 163,

5. The provisions of Art. II,' § 2, which blend action by the

. legislative branch, or by part of it, in the work of the Execu-
tive, are limitations upon this general grant of the Executive
power which are to be strictly construed and not to be extended
by implication. P. 164,

6, It is o canon of interpretation that real effect should be given
to all the words of the Constitution. P. 151,

7. Removal of exccutive officials from office is an executive ﬁmc-
tion; 'the power to remove, like the power to appoint, is part
of “the Executive power,”—a conclusion which is confirmed by
the obligation “to take care that the laws be faithfully exe-
cuted.” Pp. 161, 184.

8, The power of removal is an incident of the power to appoint;
but such incident does not extend the Senate’s power of check-
ing appointments, to removals. Pp. 119, 121, 126, 161.

0. The excepting clause in § 2 of Art. II, providing, “but Con~

gress may by law vest the appointment of such inferior officers
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*as they ‘may think proper in the President nlone, in the courts
“of law or in the heads of depnurtmments,” does not enable Con-
gress to regulate the removal of inferior oflicers appointed by
- the President by and with the advice apd consent of the Senate.

Pp. 158-161,

10. A contemporancous legislative exposition of the Constitution
when the founders of our Government and framers of the Con-
stitution were actively participating in public affairs, acquiesced
in for many years, fixes the meaning of the provisions so con-
strued. P, 175,

11. Upon an historieal examination of the subject, the Court finds
- that the action of the First Congress, in 1780, touching the Bill
to establish a Department of Foreign Affairs, was a clein-cut and

" deliberate construction of the Constitution as vesting in the Presi-
dent alone the power to remove officers, inferior as well as superior,

* appointed by him with the consent of the Senate; that this con-

" struction was acquiesced in by all branches of the Government for
78 years; and that subsequent attempts of Congress, through the
Tenure of Office Act of March 2, 1867, and other acts of that
period, to reverse the construction of 1780 by subjecting the Presi-
dent’s power to remove executive officers appointed by him and
confirmed by the Senate, to the control of the Senate, or lodge
guch power elsewhere in the Government, were not acquiesced in,

" but their validity was denied by the Executive whenever any real
issue over it arose. Pp, 111, 164-176,

12. The weight of congressional legislation as supporting a particular
_construction of the Constitution by acquiescence, depends not only
_upon the nature of the question, but also upon the attitude of the

- executive and judicial branches of the government and the number
of instances in the execution of the law in which opportunity for
objection in the courts or elsewhere has been afforded. P. 170.

13. The provisions of the Act of May 15, 1820, for removal of the
officers therein named “ at pleasure,” were not based on the assump~
‘tion that without them the President would not have that power,
but were inserted in acquiescence to the legislative decision of
1789. P. 148.

14, Approval by the President of acts of Congress containing pro-
visions purporting to restrict the President’s constitutional power

" of removing officers, held not proof of Executive acquiescence in
such curtailment, where the approval was explicable by the value

- of the legislation in other respects—as where the restriction was
in a rider imposed on an appropriation act. P, 170.
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15. Marbury v. Madison, 1 Cranch 137, considered, in connection with ..

Parsons v. United States, 167 U. 8. 324 and held not authontaffve
on the question of removal power here involved. Pp, 139-144; 158.

The questions, (1) Whether a judge appointed by the President
with the consent of the Senate under an act of Congress, not
under authority of Art. III of the Constitution, can be re-
moved by the President alone without the consent of tho Senate;
{2), whether the legislative decision of 1789 covers such a case;
and (3), whether Congress may provide for his removal in some
other way, present considerations different from those which
apply in the removal of executive officers, and are not herein
decided. DPp. 154-158.

This Court has recognized (United States v. Perkins, 116 U, S.

483) that Congress may preseribe incidental regulations controlling
and restricting the heads of departments in the exercise of the
power of removal; but it has nover held, and could not reasonably
hold, that the excepting clause enables Congress to draw to itself,
or to either branch of it, the power to remove or the right to
participate in the exercise of that power. To do this would be to
go beyond the words and implications of that clause and to
infringe the constitutional principle of the separation of govern-
mental powers. P. 161,

Assuming the power of Congress to regulate removals as incidental -

to the exercise of its constitutional power to vest appointments of
inferior officers in the heads of departments, certainly so long as
Congress does not exercise that power, the power of removal must
remain where the Constitution places it,—with the President, as
part of the executive power, in accordance with the legxslatxve
decision of 1789, P. 161.

Whether the action of Congress in removing the necessity for the

advice and eonsent of the Senate, and putting the power of appoint-
ment in the President aione, would make his power of removal in
such case any more subject to Congressional legislation than be-
fore, is & question not heretofore decided by this Court and not
presented or decided in this cass. P. 161,

Congress is only given power to provide for appointments and
removals of inferior officers after it has vested, and on condition
that it does vest, their appointmdnt in other suthority than the
President with the Senate’s consent, P. 164,

58 Ct. Cls. 199, affirmed.
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Argument of Mr, King. 272 U.B.

. ArpEAL from a judgment of the Court of Claims reject-
ing a claim for salary. Appecllant’s intestate, Frank S.
Myers, was reappointed by the President, by and with
the advice and consent of the Senate, as a postmaster of
the first class. The Act of July, 1876, § 6, c. 179, 19 Stat.
80, provides that such postmasters shall hold office for
four years, unless sooner removed or suspended according
to law, and provides that they may be removed by the
President “ by and with the advice and consent of the
Senate.” Myers was removed, before the expiration of
his term, by an order of the Postmaster General, sanc-
~ tioned by the President. The removal was not referred
to the Senate, either directly or through nomination of a
successor, during the four year period. Judgment of the
Court. below that Myers could not claim salary for the
part of that period following the removal, was based on
the view that there had been laches in asserting the claim.
The appeal was argued and submitted by counsel for
the appellant, on December 5, 1024, On January 5, 1925,
the Court restored the case for reargument. It invited
the Honorable George Wharton Pepper, United St.ates
Senator from Pennsylvania, to participate as amicus
curige. - The reargument occurred on April 13, 14, 1925
" In view of the great importance of the matter, the
Reporter has deemed it advisable to pl:int, in part, .the
oral arguments, in addition to summaries of the briefs.

VOral‘ argument of Mr. Will R. King, for abpellant.

1 Norg—~This and the other oral arguments are perforce con-
densed in these reproductions, retaining, however, so far as practi-
cable, the phraseology, as well as the substance. Senate Document
No. 174 (60th Cong., 2d sess.), issued December 13, 1926 (Govt.
Printing Office) contains not only the oral arguments as taken down
by a stenographer (with no doubt some amendrents of form), but
also the record in the case, the briefs used on,the reargument, and
the opinions. The oral arguments of Senator Pepper and Solicitor
General Beck were also printed (G. P. 0.), in May, 1925, as a docu-
ment, of the Department of Justice.
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In the 136 years that have passed since the Constitu-
tion was adopted, there has come before this Court for
the first time, so far as I am able to determine, a case
in which the Government, through the Department of
Justice, questions the constitutionality of its own act.
As to that, T have no eriticism to offer; I think it is but
proper. We find the Solicitor General appearing as a
representalive of the Executive Department of the Gov-
crnment, And we have Senator Pepper, as amicus
curiae, who, as I take it from his brief, represents an-
other branch, the Legislative branch, of the Govern-
ment. I appear as counsel for the appellant, who brought *
this suit in the first instance. It is gratifying to feel
that all interests are properly represented. '

Frank S. Myers, now deceased, and for whom the ad-
ministratrix is substituted as a party, was postmaster at
Portland, Oregon, for a number of years, four years the
full term, and was then reappointed in 1917. About three
years and a half after he entered upon the duties of his
office, he was summarily removed by the Postmaster
General, and afterwards, s stated by some telegram from
the Postmaster General, it was concurred in by the Presi-
dent. It was treated as a removal by the President in
the first instance. After receiving word of his removal,
without any charges having been preferred against him,
he protested; and he continued that protest throughout
the entire period, The record will disclose that there was
no lack of diligence on his part in objecting to his removal.

The suit was finally brought for the recovery of his
salary in the Court of Claims. The Court of Claims
has rendered a statement of findings, to which we take
no exception; it is a very fair statement. And this Court
will find stated in the appellant’s brief, the statement
of facts, quoted substantially as stated by the Court -
of Claims. Fortunately, there is no disagreement upon
the question of facts, nor was there before the Court of
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Claims. The Court of Claims, after fully considering
the matter, decided they were with us on the facts, but
against us on one question only, and that was the ques-
tion of laches. That is to say, they attempted to bring

this case within two or three decisions of this Court; and

I will not take up the time of the Court to discuss those
in detail, further than to eall attention to the fact that
there is a distinction between this case and all of the
cases that have been cited. In fact, the lower court’s
own statement of its findings of facts would necessitate,
if that were the only question involved, a judgment in

- favor of the appellant. The statements of facts are set

out in the complaint, to the effect that this plaintiff was
removed from office; he protested against the removal;
he accepted no other employment; he continued to con-
test it up until the last moment expired for his successor
- to be appointed, and the name of his successor was not
sent to the Senate. The Senate adjourned without a

- suceessor having been appointed; and then six or seven -
- weeks afterward, he brought this suit.

The effect of the decision in this case is to hold that he
is guilty of laches for not bringing the suit within the
. time required, the Court citing cases which we deem in-

applicable. - ‘

If the conclusion of the Court of Claims is well founded,
it would have been necessary for the appellant to have
- brought a suit immediately, or within a reasonable time,
after each pay-day; he would have had to bring a suit
every month. He brought his suit before the time expired
. in which the President could have sent to the Senate

" the name of his successor; several months before. Then,
after the Senate had adjourned, and the time had ex-
pired in which the name could have been sent to the Sen-
-ate, six or seven weeks or less than eight weeks
. he filed a supplemental complaint claiming his
salary up to that time in fact, he brought the

¥
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suit within seven weeks, when all is considered, of the ex-
piration of the term.

The Government gives the man the right of action for
wrongful dismissal; but if the application made by the
Court of Claims is sound, he has a right without a remedy.

The only question before the Court, as I take it, under
the admitted facts, is as to the constitutionality of the act
which inhibits the President from removing an official,
within this particular class designated by the statute,

without the consent of the Senate. That the statute con-

tains in effect a prohibition of the removal by the Presi-
dent of & postmaster of the first class without the consent

of the Senate, I take it there is no dispute. The statute
prohibits removal without it having been submitted to

the Senate. I do not mean that it was necessary to send
over a notice that he expected to remove this postmaster;
and I will concede that sending the name of the appointee
to succeed Mr. Myers would have been sufficient. But
that was not done,

The Constitution of the United States specifies that
the President may nominate for certain offices. Then
it follows that with the provision that for all inferior
officers appointment may be provided for by Congress,
and may be delegated either to the President alone, to

the heads of departments, or to the courts. The powers

of the President of the United States are enumerated
powers. Prior to the Constitutional Convention, all
these powers were among the States. But when the

Convention met, they decided upon having a head Exec-
utive. They delegated to him certain powers. Those

powers are expressed in the Constitution. And there it
is provided that the appointment of inferior officers may
be delegated by Congress to the President alone, to the
courts of law, or the heads of departments. It has been
decided by this Court—1I think unequivocally—that when
it is delegated to the departments, Congress has the
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power to provide that the removals can only be made
by and with the consent of the Scnate United States v
Perkins, 116 U, S. 483.

The Court of Claims had held in that case that where

Congress delegated the power to the head of a depart- -

ment, Congress had implicd power to place restriction as
to removal by the head of that department, and to require
that it must receive the congent of the Senate. And the
only difference between that case and this is that in that
case the power was not delegated to the President. It was
delegated to the head of an Executive Departinent. There
is nothing in counsel’s brief to indicate why there should
be a distinetion—so far as I can reason it out—between a
delegation of power to the head of an Executive Depart-
ment and the delegation of power to the President.

In the first instance, the whole delegation is vested in
Congress, as it was before we had a Constitution; and
the Constitution enumerates and specifies the particular
offices to which the President might appoint, and makes

- the exception that the inferior officers shall be under :

the control of Congress.
With these few remarks, I believe I have stated the
issues in this case, and will now leave the rest of the

discussion in the opening to Senator Pepper, reserving

the rest of my time for the closing,

iExtract from brief of Messrs, Will R. King and Mar-
tin L. Pipes, for the appellant.

The defense of laches is untenable. Norris v. United
States, 257 U. 8. 77; Nicholas v. United States, 257 U. S.
71; Arant v. Lane, 249 U. 8. 367; id., 55 Ct. Cls. 327.

Forbidding removal of postmasters of the first class
without the consent of the Senate is constitutional.
Discussing the Act of June 8, 1872, ¢. 335, 17 Stat. 284;
the Tenure of Office Act, April 5, 1869, 14 Stat. 430; 17
Stat. 284; Parsons v. Umted States, 16? U. 8. 324; Shurt-
leff v. Umted States, 189 U, 8, 314.
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There is nothing in the Constitution relating to the
President’s power of removal. Under Art. II, §2, cl.
2, Congress could vest power of both appointment and
removal of postmasters in the Postmaster General. It
would seem that, if it has the power to withhold from
the President the power of appointment of a postmaster,
it would also have the power, in the creation of the
office, to limit the effect of an appointment made by the
anthority of an act of Congress, and therefore to limit
the power of removal.

The power of appointment of postmasters, is not de-
rived from the Constitution directly, but from a law of
Congress, passed in pursuance of a power granted Con-
gress by the Constitution.  And since the power of the
President in such case is derived from Congress, it would
clearly seem to follow that the Congress can attach
such conditions to the appointment as it sees fit, As to
officers other than inferior officers mentioned in the sec-
tion, of course the power of appointment, by and with
the consent of the Senate, is a power vested in the Presi-
dent by the Constitution. Discussing Porter v. Coble,
246 Fed. 244.

Since the President’s power of appointment of inferior
officers is not absolute, but qualified and contingent upon
the action of Congress, it follows that the power of re-
moval, incident to the powcr of appointment, is also
quahﬁed and contingent upon the action of Congress;
also that when Congress acts, and the contingeney takes
place, it is the act of Congress, in pursuance of the powers
conferred by the Constitution, that vests both the power
of appointment and the power of removal; and whether
the act of Congress vests the power in the head of a
department or in the President, the power exists only by -
virtue of the act of Congress, and not directly by force
of any constitutional provision.

How can it be said that Congress “ may vest ” a power
as to inferior officers if it has already been vested by the
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Constitution? The plain meaning is that Congress is

given plenary power to cstablish offices not created by the
- Constitution and to prescribe all the incidents and ele-
ments of the offices, including the authority to vest thz
power of appointment and of removal where it may deem
proper, with the only limitation (if it be a limitation)
that the appointing power must be in a court of law, a
head of a department, or the President. :

Since the power to remove is not mentioned in the
Constitution, it follows that the President’s power to
remove an inferior officer is derived only from the recog-
nized rule that the power to remove is incident to the
power to appoint. That the President’s power to remove
does not exist in the President by virtue of the presi-
dential office, is apparent from the fact that this power
has always existed and been recognized in the heads of
departments, where Congress has often placed it. It is
so now in the case of fourth-class postmasters, The
question is set at rest by Eberlein v. United States, 257
U. 8. 82. See also United States v. Perkins, 116 U, S,
483.

Congress has by the Budget Law recently sustained
its constitutional power to vest the power of appoint-
ment in the President and yet to reserve to Congress the
power of removal,—this after a debate on the very ques-
tion. The offices of Comptroller General and Assistant
Comptroller General were created, who are to be
appointed by the President, but removed for causes speci-
fied by joint resolution of Congress or by impeachment
“and in no other manner.” This act was signed by the
President, June 11, 1921. If that law be constitutional,
then the law here involved is constitutional.

Appointments exclusively within the jurisdiction of
the Executive are specifically designated in Art. II. Ez-
pressio unius est exclusio alterius. It will be observed
that the officers placed within the exclusive jurisdiction

i
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of the President are to be nominated; the other refers

~ to appointment. To nominate is to suggest and must

first come from the Chief Executive, while to appoint
requires the joint action of the two departments,

See Story, Constitution, 2d ed., § 1534, 1535, 1539-
40; United States v. Germaine, 99 U, 8. 510; United
States v. Perkins, 116 U. S. 483,

The debates in Congress on the subject in 1789, and
the few years following, together with such adjudications
28 appear on the subject, determined but one question
(if anything), and that, as stated in Ez parte Hennen
13 Pet. 250; McElroth v. United States, 102 U, S, 495,
.Unié‘ed States v. Perkins, supra, and other cases of simi
ilar import, was the power of the Executive to remove
an official without the consent of the Senate in the ab-
sence of any provision in the Constitution or statutes on
the. subject. Whatever may be said of the congressional
actlon in 1789, it must be conceded that for more than
a half century, wherever and whenever the subject has
been before Congress, the latter has, by its enactments
d.eelared in favor of that interpretation of the Constitu-:
tion, making valid any and all restrictions that it has
secn proper to place upon the removal by the President,
whether by the direct or implied consent of the Senate,
or by compliance with forms of prescribed procedure
under the civil service, or other laws.

Congress has the right to exercise all powers essential
to thfe making of the provision of the Constitution re-
specting postoffices and post roads effective. In re
Rapier, 143 U. 8. 110.

I?rerogatives of the President consist only of that
which is clearly delegated, or incident to those enumer-
ated, to the Executive. The silence of the Constitution
upon the subject, in view of the historical conditions
fro‘m vfrhich the Constitution emanated, and the evils.
which it sought to remedy, could more properly be said
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to imply that in all circumstances Congress, and only
that branch of the Government, should have control of
the subject. Taft, Qur Chief Magistrate and His Powers,
p. 144, .
The office of Comptroller General serves as an excellent
example of the wisdom of the framers of the Federal
“Constitution in leaving the creation of the so-called
inferior officers, together with the authority for {heir
appointment and for their removal, by such one of the
authorities ns may be there designated, to the wisdom of
Congress, as conditions might develop.
"~ It would seem to be clear from a mere recital of the
duties performed by the accounting officers since the days
of the Continental Congress, that such duties are not
-executive, but judicial in their nature, and no more de-
prive the President of his duty to take care that all laws
are enforced than do the District Courts of the United
States which are likewise created by statute. This was
clearly recognized by Madison (Debates in Congress,
Annals, VI, 636), in the debate on the bill which became
~ the Act of September 2, 1789, establishing the accounting
offices. Id., p.638. The accounting officers were placed in
the Treasury Department, over the protests of James
- Madison and others, where they continued to remain until
" the Budget and Accounting Act of June 10, 1921, made
. them independent of all of the executive departments.
While they were administratively within the Treasury
Department, it has been recognized throughout the his.
- tory of the United States, that, until within the last three
or four years, their discretion was not subject to the con-
trol of either their immediate superior, or the President.
The office of the Commissioner of Patents affords
illustration of another important inferior office, of a
- class that the Constitution did not intend should come
exclusively under the Executive respecting his power
of removal, Butterworth v. Hoe, 112 U. S, 67,
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’l‘hg President has no power to interfere with ac-
counting officers in the performance of their duties. 1
Ops. Atty. Gen. 629; ., 471; id., 705, 706; 2 Ops.
Atty..Gen. 509. The absolute independence of the ac-
couzftmg officers from control in their decisions by ex-
ccutive oflicials was recognized by Postmaster Kezldallk
(whoso authority was then as the Postmaster General’s
now), in his annual report of December 4, 1835. Ex.
Doe. No. 2, 1st sess., 24th Cong., 399, 400. The Senate
Committee summed the matter up in a report dated
January 27, 1835, Sen. Doe. No, 422, 1st sess., 23d
Cong. ,

T}}roughout the history of this Government the
President, Secretaries of the Treasury, and heads o’f De-
partmffnts, with few exceptions, have disclaimed any
authority over the accounting officers of the United
States.. See United States v. Lynch, 137 U. S. 280.

President Taft clearly recognized, in his message of
June 27, .1912, transmitting the recommendations of the
Commission of Economy and Efficiency, that there
must be checks on the usurpation of power by the ex-

ecutive departments, House Doe, No. 854, 62d Cong
2d sess, , : ’

Oral argument of Senator Pepper, as amicus curige.

. There are two questions before the Court which I shall
discuss as clearly and briefly as I can. ’

With respect to the matter of laches, I submit that if
an officer of the United States, claiming to have been
allegally removed, who has protested continuously durs
Ing the whole of the session to which his removal might
have been reported; who has kept himself free from other
employment and received no compensation from any
other source; for whose suceessor no provision was made

cither by the President alone, or by the President with
23408° 27
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the advice and consent of the Senate; who then brings
© his suit within six or seven weeks after the perfection
of the cause of action—if he is to be denied a right of
recovery on the ground of laches, the Government is
handing to him with one hand the privilege of suing for
the salary on the theory of unjustifiable removal, and
with the other hand withdrawing the possibility of recov-
" ery, because the course of conduct which in that event
would be preseribed for him is one which it would have
occurred to few people to pursue.

. I come now to the question on the merits,

~ The Solicitor General all but concedes that the lan-
- guage of the act under discussion evidences the intent of
Congress that the Senate’s consent shall be essential to
removal as well as to appointment. The situation which
confronts the Court then is this:

- The Congress, in the exercise of an undoubted legis-
lative power to create the office in question, creates it;
- prescribes the duties of the office; fixes the salary; speci-
fies the term; and declares that the Senate shall have
something to say with respect to removal, if removal is
attempted. And the question is whether the Executive,

having exercised his Constitutional right to appoint, with -

the advice and consent of the Senate, to the office which
Congress has thus created, may ignore that part of the
statute which specifies the conditions under which there
may be a removal. The Congress in creating the office
has declared that the responsibility of removal shall be
the joint responsibility of the Executive and the Senate.
May the Executive act under the statute, in so far as it
creates the office, and may he ignore that portion of the
statute which prescribes the conditions and circumstances
under which a removal may take place?

* I wish to emphasize as earnestly as I may that the issue
in this case is not an issue between the President and
the Senate. Except in newspaper headlines, there is no
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such controversy. This is an issue between executive -
power and legislative power; and the question is where
the Constitution has vested the power to prescribe terms
of removal—whether in the Congress, as I contend, or in
the President, as I think the Solicitor General must
contend.

Here we have a constitutional “no man’s land.,” It
lies between the recognized lines of executive prerogative
and of legislative power. = The question is, who may
rightfully occupy it? And the decision of this Court in-
this case will be of enormous significance in helping to
clear up the question as to who may enter in and possess
that area which up to date has been debatable.

The Act of 1876 is in no sense a bit of isolated or eccen-
tric legislation. With the aid of one of the most cfficient
of Government agencies, the legislative counsel for the
Senate, I have collated, as exhaustively as has been pos-
sible within the limits of the time for preparation, the
statutes now upon the books, which in some degree under-
take to place limitations upon the Presidential power'
or right of removal, if such a power or right exists,

Laying aside the case of officers whose tenure is pre-
scribed by the Constitution, the Justices of this Court,
and the federal judges generally, and turning to other
officers for whose term or tenure the Constitution makes
no provision, I suggest that the Court must choose be-
tween three theories. One is the theory that the power

- of removal is an executive power; that it is inseparably

incident to the power of appointment; and that, since
the Constitution places the limitation of Senatorial con-
sent only upon the power of appointment, the inference
is that the power of removal is left untrammeled and
free. That, I take it, is the position which the Govern-
ment must take here. It is the position which the So-
licitor General took at the previous argument. It is a
proposition the consequences of which, I think, he shrinks



68 OCTOBER TERM, 1926.
Argumcnt of Mr. Pepper. 272 U.8.

from recognizing now; but in the last analysis it must
be upon that proposition that the appellee must base
its case.

Then there is the second proposition: that if the power

of removal is a reciprocal of the power of appointment,
then, since the Constitution has insisted that there shall
be joint responsibility with the Senate in the case of
appointment, the inferenco is that there is an inlention
that there shall be joint responsibility in the case of
removal. There is very respectable authority in the
* books for that view; but for myself I confess that it seems
to me to be unsound.
. The third proposition is that which I venture to press
upon your Honors: that the act of removing an officer
is itself an executive act, but that prescribing the condi-
tions under which that act may be done is the exercise
of a legislative power, inseparably incident to the legis-
lative power to create the office, to prescribe the duties
~ of the office, to fix the salary, and to specify the term.

I 'am contending that it is only the act of removal
that is executive in its character; and that prescribing
‘the terms under which the removal may take place is
a legislative act; a thing to be performed by Congress
in the exercise of powers expressly granted, and under

- the power to pass all laws “ necessary to carry the fore- -

going powers into effect,” etc. ‘

- What is “ the executive power” that is vested in the
President? Not the vague executive prerogative which
was resident in kings at the date of the adoption of our
Constitution. It is the executive power which this in-
strument grants to him. ‘ ;

It is said, however, that this whole question has been
settled by practice and by constitutional history in this
country. I enter a flat denial. I think there has been a
great misconception of what the testimony of history is
in this matter, I call attention to the fact that when
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you are discussing the origins of the Constitution, and
debz‘zics in the Constitutional Convention, so far from
finding material from which any inference can be drawn
of the sort that the Solicitor General seeks to draw, the
data are at least equivocal or even the basis of a contrary
inference. '

In .tho Constitutional Convention, Madison and others
were in favor of vesting the power of appointment in the
Pf'esidcns alone, without the concurrence of the Senate,
Pinckney and others were in favor of vesting the powef
of appoir'{tmellt in the Senate alone. Oliver Ellsworth
was gf opinion that the initiative of appointments should
be with the Senate, and that the President should have
only t_he power to negative. The report of Rutledee’s
committee, which was the conciliatory committee %‘In«
tended to reconcile the different views, brought in on the
Sth t?f Aug(*iust;,h was aﬁo the effect that the making of

reaties an e making of im i
should be by the Senate. ¢ portant sppoiments

Then came the compromise; and the compromise was
that the Executive should make appointments, by and
with the advice and consent of the Senate. ,

When you turn to contemporaneous exposition, abso-
lutely the only utterance on the subject of removal that
I can find in the interval between the action of the
Cons.tltutional Convention and ultimate ratification of
the instrument by the States, is the utterance in No.
77 ‘of The Federalist, usually attributed to Hamilton
which is to the effect that the assent of the Senate t(;
remo?zals will be necessary, as it is necessary to the
appointments.' I have cited in my brief a very interest-
ing Illinois case (Field v. The People, 3 111 79,) in which
the court, after an examination of the authorities, gives
reasons for believing that it was only upon a repre-
sentation that the President would not have the power
of removal that the Constitution could have been rati-
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fied by the States; that if it had been supposed that
the President had the power of removal, as an executive
prerogative which the legislature could not curb, the
Constitution never would have become effective as the

fundamental law of the land.

When you come to the debates in the First Congress,

of 1789, there is found no basis for the statement that
those debates settled this question in favor of the presi-

_dential right of removal. I appeal to the record, because
when this great tribunal declares the law we all bow to
it; but history remains history, in spite of judicial utter-
ances upon the subject.

When you turn to what actually took place in the
Senate and in the House, you find that the issue which
was before that Congress was an act to create a Depart-
ment of Foreign Affairs, and to provide for the office of
a Secretary of Foreign Affairs, to be appointed by the
President, by and with the advice and consent of the
Senate, and to be removed by the President.

A great controversy was aroused in the Senate and
the House over the presence of the phrase “ to be removed
by the President.” In the House an amendment pre-

- vailed, which was afterward accepted by the Senate,
which side-stepped the question, after prolonged debate,
by providing that if and when the Secretary of Foreign
‘Affairs should be removed by the President of the United
States, temporarily such-and-such things should happen
-to the records and books of the Department. That was
-upon a division following a debate, where, if you compare
the way in which people voted with the way in which
they spoke in the course of the debate, you find that no
inference at all can be drawn from their vote as to
whether they were voting that the President had the
power of removal and needed not that it be conferred,
or that he had it not and that Congress must confer it
“upon him; or that the President had not the power and
~that the Congress could not confer it upon him.
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The most interesting analysia that I know of on the
fzﬁ'ect of debates and votes in a Congress is that contained
in the judgment of Senator Edmunds, in the impeach-
ment proceedings of President Johnson ; where he ana-
lyzed the votes in the Senate and the House in that First
Congress and came to the conclusion that you can not
even guess as to what was the opinion of those who
voted respecting the question at issue.

It wi}l be remembered that in the First Congress there
was a tic vote in the Senate. Only ten States were repre-
sented in the Senate at that time, there being twenty Sen-
fttors. There was a tie vote, and John Adams, who was
In the chair, east the deciding vote and broke the tie
which carried the decision in favor of the measure as the;
House had amended it.

Now, I suggest that you can not draw any inference at
all from those debates or from that vote, excepting that
many of those who participated were believers in the
power of the legislature; that many of those who partici-
pated were believers in the prerogative of the President ;
and t.hat a clean-cut decision was obscured by a com:
promise,

}Vhen you come to the subsequent legislative history of
ﬂ}ls q?estion, you will find the same difficulty in drawing
hlstor.lcal inferences. The great confidence in President
Washington contributed largely to such acquiescence as
there was in those days in the theory of presidential
power, Story ‘testifies to it, as do many others of our
great jurists. Jefferson made a great many removals;

but he had both Houses of Congress with him, and no

issue arose. The succceding Presidents, Madison, Mon-
roe, and John Quincy Adams, raised no issue with the
Congress; although the Benton report made in 1820
showed apprehensions on the part of gome statesmen that
t.rouble was ahead if the existence of an executive preroga~
tive was recognized.

LRI S Ty S
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Then came Jackson’s administration and his removal
of his Sceretary of the Treasury because he would not
obey the I'resident in his direction to remove the Gov-
crnment deposits from the United States Bank. And as
o restlt of that removal there took place a memorable
debate in the Senate. The Senate was hostile to the
Administration. The debate is notable for the remark-
able arguments of Webster, Clay, and Calhoun, Those
men have been quoted, and I admit in one or two in-
stances referred to by former Justices of this Court in
opinions, as having been advocates of the Iixecutive pre-
rogative of removal. Not so. Webster, after having
‘made an argument to that effect, said that on reflection
he had come to the conclusion that those who in 1789
c1a1med that this was a legislative power had the best of
the argument, and that he would acquiesce merely for the
time being in the passage of a law requiring the President
to furnish Congress with his reasons for removals.

Clay took precisely the ground which I am taking here,
that the act of removal is an executive act, but that the
power to determine the conditions under which removal
may be made is a great legislative power and is resident
in the Congress

Calhoun, in a great argument, went even further, and
held that it was a power which was resident in the legis-
lature alone and doubted whether it could be in any sense
committed to the Executive.

- I have supposed that under our system of government
Congress can not confer executive power upon the Presi-

dent; that if it i3 a question of executive power you look
to the Constitution. But I have supposed that the acts
done by the Executive in the discharge of his duty faith-
fully to execute the laws, are such acts as those laws
prescribe, and that swhere the Congress which makes the
law declares that it is of the substance of the law that only
such-and-such things shall be done in the execution of
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it, that declaration is binding upon the Executive—not
because it is clipping his power, but because it is a valid
cxercise of the power of Congress to declare how the in-
cumbency of the office may be terminated. Let me illus-
trate:

Marbury v. Madison we think of always for the notable
decision that this Court may declare an act of Congress .
unconstitutional. May I remind your Honors that, not
by way of obiter dictum, but involved in the substance
of the decision, was a decision by the great Chief Justice
and the Court that an officer who had been appointed
for a term was irremovable during that term by the -
President, except through the process of impeachment?
That was a case in which Marbury and others had been
named as justices of the peace of the District of Colum-
bia by the President. Commissions had been signed by
the President, had been sealed by the Secretary of State,
and were in the office of the Secretary of State. An act -
of Congress conferred on this Court—or purported to—
original jurisdiction to issue a mandamus; and in this
case a petition was filed for a mandamus to the Secretary
of State to compel him to deliver the commissions.

This Court decided, first, that when the commission
had been signed and sealed and was in the office it was .
the property of the office-holder and must be delivered;
second, that the duty to deliver it was not a political .

- duty involving discretion, but was a ministerial duty
~which could be enforced by mandamus; that mandamus

was the appropriate remedy at common law, but that
this Court could not issue the mandamus because the
attempt to enlarge its original jurisdiction was uncon-
stitutional.

Some people have tried to get rid of that decision
by a wave of the hand; by saying, “Oh, well, every-
thing in it was dictum except the decision that there

‘was no jurisdiction.”
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. But the decision that there was no jurisdiction was
reached only by declaring the act of Congress uncon-
stitutional; and this Court never would have declared
the act of Congress unconstitutional if they could have
disposed of the case on the ground that this was an
‘appointment which was revocable by the Executive,
‘and that if they were to issue the writ to compel the
delivery of the commission, the next day the President
‘could recall it. Marshall so thought; and he said with
admirable clearness that as long as the commission is
unsigned or unsealed and in the hands of the President
‘it is revocable, and therefore the officcholder has no
rights and there can be no mandamus; but that the
instant the duty to deliver it becomes ministerial, at
“that moment the duty must be performed, and it is a
mere question of who is to compel the performance,
"because the appointee has tenure for his term. It is
an interesting fact, may it please Your Honors, that in
1803 ‘you have that significant utterance of Marshall’s,
too rarely commented upon in subsequent cases.

- The Solicitor General in striving to find a middle ground

“between the alternative that there is a prerogative power
~ of removal in the President and the proposition for which
T contend, that the power to prescribe conditions of re-
moval is legislative and inheres in Congress—the Solicitor
" General in attempting to find a middle ground and to
save some laws that are on the statute books seems to
me to concede my case.
A concession, for example, that Congress may declare
a legislative policy respecting how an office is to be
administered and for what causes the incumbent is to be
removed is an end of the argument that the President
must have a free hand if he is effectively to enforce the
~ laws. It will not do to say that the President must have
a free hand in the matter of determining when and how
he shall remove and at the same time to say that Congress

;
E
!

IR s T A U R
Ji g

MYERS v. UNITED STATES. 75
52 Argument of Mr. Pepper.

may whittle away his freedom by prescribing ‘the causes
for which he may remove and the circumstances under
which he may do it. To concede any power in the prem-
ises to Congress scems to me to be wholly inconsistent
with the theory of a prerogative resident in the Executive,
derived from the Constitution, in virtue of which he con-
trols the officers of the United States. And with respect
to them, I beg leave to say that the officers, incumbents
of offices established by law, are officers of the United
States; they are officers of the Government; they are
officers of the people. They are not servants of the
President. ‘ )

I wish to call attention to that portion of section 2 of -
Article IT of the Constitution which, after dealing with -
the manner of appointment of ambassadors, other public
ministers, consuls, justices of this Court, and all other
officers whose offices may be established by law, pro-
ceeds thus:

“But the Congress may by law vest [in the case of
such inferior officers as may be from time to time estab-
lished, the appointment either] in the President alohe,
in the courts of law, or in the heads of Departments.”

I take it that “inferior officers” is a broad term and
covers all officers not specified in the Constitution, and
not heads of Departments, Certainly a postmaster is
an inferior officer. .

. And T take it that if the Congress, under the Constitu-
tion, might have lifted the appointing power in this case
out of the President altogether and vested it in the Post-
master General, then Congress has clearly the right, in
vesting it in the President, to prescribe the terms upon
which that vesting shall take place and how the power of
removal shall be exercised. In the Perkins case, 116 U, S.
483, this Court decided that the power to vest the appoint-
ment in the head of a Department carried with it the
power to preseribe conditions, including those affect-
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ing removal. And it would be a distorted application of
the prerogative theory of Executive power to say that

Congress may vest the appointment of an officer elsewhere .

than in the President and retain control over the removal,
but, having chosen to vest it in the President, may
not annex conditions which concern the circumstances
of removal.

Think of the psychology of this matter. In the long
run, is it safer to vest this tremendous prerogative of ter-
rorizing officers into conduet of the sort acceptable to the
Ixccutive through fear of removal, in the Iixcculive; or
can the power most safely be lodged, in accordance with
age-old precedents, with the legislature? Of course, the
legislature may abuse it, just as they abused it in the
Tenure of Office Act. That was most unwise legislation
passed confessedly to embarrass the President. But it
was not unconstitutional.

It is said, however, that “ It will be a cruel injustice
if you hold the President accountable for enforcing the
laws, but leave it in the power of the legislature to em-
barrass him in this way.”” But you are not going to
hold the President accountable for failure to enforce an
impossible law. The responsibility of creating a workable
law is the responsibility of Congress; and attaching to the
office conditions of removal which make it unworkable
is a responsibility for which Congress must face the
.people. ‘
 Forensic argument and prophecy can build a great
. structure of calamity to result from denying to the
" President power to discipline people by terrorizing them
through threat of removal. But you can equally well
imagine acts of executive tyranny if you do concede
the power. It is a question respecting the place most
“safely to lodge this great power. ,

The story, in English constitutional history, of the-

phrase “advice and consent” is coincident with the
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whole story.of the rise and development of English
parliamentary government. I find the phrase first used
back in the eighth century, in 759, when a Northum-
brian king does such-and-such things with the “ advice

- and consent ” of his wise men. It comes down through

Magna Charta. It comes down through all the ages.
And when in 1787 it became necessary, as between
those who were championing a strong Executive and
those who were championing the legislature, to find a
middle ground, it was provided, in the language of old
Iinglish law, that such-and-such things should be done
by the President “ with the advice and consent of the-
Senate.”

I accordingly close by urging Your Honors to set this
controversy at rest once and for all by determining -that
the power to control removals is neither in the President
nor in the Senate, but that, in accordance with the age-

“long traditions of English constitutional history, it resides

in the Congress of the United States, where the Constitu-
tion has placed it.

Lxtract from brief of Senator Pepper :

The Constitution puts the Justices of the Supreme
Court and all of the Federal Judges in a class by them-
sclves, They hold office during good behavior, and are
removable only by impeachment. As to all other offi-
cers, whether named in the Constitution or not, there is
absolute silence on the subject of removal. With respect
to them the Court is confronted by three possible theories
of removal. (These are stated in the oral argument,

ante, p. 67.)

It is said that the Executive can not effectively execute
the laws unless he has an unrestricted power of removal.

1 Senator Pepper also filed a supplemental brief, prepared by Mr.
Frederic P. Lee, Legislative Counsel of the Senate, giving a classified
citation of existing statutes restricting the power of the President to
appoint or remove officers, (See Sen. Doc. 174, 69th Cong,, 2d sess.)
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To argue thus is to beg the question. The laws which
he is to exccute are the laws made by Congress. The
Constitution makes no vague grant of an executive pre-
rogative, in the exercise of which the President may
disregard legislative enactments. Tho executive power
vested in him is only that which the Constitution grants
to him. 9 Op. At. Gen. 516.

Whether or not a certain office shall be created is a
legislative question. The duties of the official, the salary
which he is to receive, and the term during which he is to
serve, are likewise matters for legislative determination.
Provision for filling the office is in its nature legislative,
and so is provision for vacating it. The fact that the
Constitution makes a specific provision in connection with
the filling of the office works no change in the nature of
the provision for vacating it. The actual removal is an
executive act; but if it is legal it must be done in execu-

tion of & law—and the making of that law is an act of -

Congress. - If the Constitution were silent in regard to
appointment as it is silent in regard to removal, legisla~
tive action would be decisive in both cases. From the
mere fact, however, that it is deemed wise to give to the
Executive a limited power of appointment, no inference
ought to be drawn that he is intended to have an un-
limited power of removal.

The language of the second section of Article II of the
Constitution is nicely chosen. The. President is given the
power, with the advice and consent of the Senate, to
make treaties. Elsewhere he is similarly given the
power to fill up vacancies during the recess of the Con-
‘gress. But the executive right to make nominations and
appointments to office when the Congress is in session is
not described as a power at all. “ He shall nominate, and

" by and with the advice and consent of the Senate, shall
appoint.” That which is laid upon him is an executive
- duty. His business is to effectuate the legislation of Con-
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gress. From the existence of the duty no inference should
be drawn of the grant of the power.

The power of control through fear is a dangerous power
to lodge in the hands of any one person. It is far less
likely to be abused when it is exercisable only by the vote
of a large body of men than if it represents merely the
determination of a single will. The case of the Comp-
troller General i8 a case in point.

At the present time the well-deserved public confidence
in the President is equalled by the unpopularity of Con-
gress, It must never be forgotten, however, that English-
speaking people have found it wise to place their trust in
the legislature, subject only to constitutional restraints.
McElroy, Life of Grover Cleveland, Vol. I, pp. 166-168.

I find nothing in the record of the debates in the Con-
stitutional Convention of 1787 from which it can be in-
ferred that there was anything like a consensus of opin-
ion respecting the exercise of the power of removal. It
is clear that none of the members of the Constitutional
Convention who took part in the debates desired the
President to wield the powers which at that time were
exercisable by the King of England. In the second place,
it must be borne in mind that in the Constitutional Con-
vention, Madison and others urged that the President
alone, and without the consent of the Senate, should
make appointments to office. See V, Elliott’s Debates,
p- 329. Others, like Roger Sherman and Pinckney,
thought that the power of appointment should be in the
Senate alone. Ib. pp. 328, 350. Oliver Ellsworth had
suggested that nominations be made by the legislative -
branch, and that the Executive should have power to
negative the nominations. In the report of Rutledge’s

Committee, made August 6th, it was provided that the
Senate should have the power to make treaties and ap-
point ambassadors and Judges of the Supreme Court, and
that the legislative branch should appoint a treasurer by
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ballot. Tinally, o compromise was reached under which
it took the joint action of the Ixecutive and thie Senate
to appoint ns provided in Sec. 2, Art. II of the Consti-
tution. No infercnce can be drawn, from & compromise
reached under these circumstances, that it was the inten-
tion of the framers that the President alone should have
the power of removal. If that inference were permis-
sible, a similar inference might be drawn that the removal
‘should be by the Senate alone. In the third place, it
seems clear that it was not the intention of the framers
of the Constitution that officers of the United States
should be the officers or servants of the President. The
1mingling of the powers of the President and the Senate
-was strongly opposed in the Convention. See IV, El-
liott’s -Debates, p. 401. Finally, it cannot successfully
be contended that the power of removal was commonly
vested in governors of States by then existing state con-
- stitutions. I, Congressional Debates, Pt. I, p. 490.
- Nor can it be successfully contended that during the
period when the issue of ratification was before the
" States the existence of any such power was conceded
" by the friends of the new instrument. I find no ex-
position of the: intent of the framers of the Constitu-
 tion during the period of ratification except that in
- No. 77 of the Federalist, attributed to Alexander Ham-
ilton, which was to the effect that “the consent of the
Senate would be necessary to displace as well as ap-
point.” See Field v. The People, 2 Scam. 165.

When the first Congress met only ten States were rep-
resented in the Senate, which was composed of twenty
members. Of these precisely one-half had been mem-
bers of the Constitutional Convention. They were

Oliver Ellsworth, William S. Johnson, Robert Morris, .
- William Patterson, George Read, John Langdon, Caleb -

Strong, William Few, Richard Basset, and Pierce But-

ler. Of the fifty-four members of the House of Rep-
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of the subsequent fate of the bill; for when the bill came
from the committeo of the whole into the House an
amendment was proposed to another portion of the bill
‘making a certain disposition of the records of the office,
“ whenever the said principal officer shall be removed
from office by the President of the United States, or in
any other case of vacaney.” It was thercupon declared
that if this amendment prevailed it would be followed by
a motion to strike out the substantive grant to the Presi-
~dent of the power of removal as it had appeared in the
.bill when introduced. The amendment did prevail by a
vote of yeas thirty-one and nays nineteen. The bill
was finally passed in the House by a vote of yeas twenty-
nine and nays twenty-two. When reference is made to
- the expressed views of the members of the (House, as
~ found in the debates, the analysis made by Senator Ed-
. munds will be found in point, Impeachment of Andrew
Johnson, vol. III, pp. 84-85.

The difficulty of drawing any certain inference from the
votes and debates above summarized is a little relieved
by the fact that on August 7, 1789, there was passed an

- act for the government of the Northwest Territory, which
provided that the President should nominate and by and
with- the advice and consent of the Senate appoint officers
where offices had been appointed by the Congress, and
that the President should have the power of removal

- where Congress could remove. This recognition of a

~ power of removal in Congress is inconsistent with the

contention that the power of removal is exclusively an
executive prerogative. Nor can any argument in favor
of an executive power of removal be drawn from the
. course of subsequent legislation. In the Act of February

13, 1795, 1 Stat. 415, the proviso would appear to be a -

legislative attempt to construe the constitutional provi-
‘sion giving to the President the power to fill up vacancies
and reserving to the Congress control over the appoint-

i
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ment in case of vacancies, Congress may or may not
have had in mind vacancies caused by removals,

In 1801 Jefferson removed many officers by executive
ncts,'but the Senate and the House were overwhelmingly
of hfs politieal faith. So that no question arose. The
Presidents who succeeded him, Madison, Monro.e and
John Quincy Adams, forced no issues with the Cm;gress
upon the subject of removals, It is to be noted, how-
ever, t!mt on May 15, 1820, an act was passed ~pro,v'idin
that district attorneys, collectors of the customs, na,va%

- officers, ete., should be appointed for four years, but re-

movable from office at pleasure. At whose pleasure is -

not stated. Presumably, . the President’ i
meant. This act shows that the Presidentsa;nlziligils: réorf
gress were of opinion that the Congress may by law fix thé
duration of the occupancy of an office by assigning him a
term. From the power to specify a term it is easy to
flcducc? a power in Congress to provide for the manncr
in which the incumbent of the office may be removed

In 1826 a select committee of the Senate, of which.
Benton was chairman, and having among its members
Van Buren and Hayne, submitted a report and certain

bills, one of which was g bill to prevent the President

from dismissing military and naval officers at hi
The bill was not passed at that time, but a siltniirﬁi?;xﬁ
became Iaw.at a later date, to wit, on July 13, 1866

In Was}?mgton’s time there was enormm,xs pox'mlar
con‘ﬁ‘dence in the President. In Jefferson’s time there wa
political harmony between him and the Congress. In ths
days of his three successors no issues were forc;ad But
when Andrew Jackson took office the question of t.he ex-
tent o:f executive power occupied a large share of the
attention of Congress. His removal of Duane was fol:
lqwed by condemnatory resolutions of the Senate with a
bill to repeal the first and second sections of the Act of
May 15, 1820, and to limit the terms of service of certain
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civil servants, The object of this measurc was to limit
cxecutive patronage, It passed the Scnate. Webster,
Clay, and Calhoun expressed their views at length. Ix-
tracts from what these great men said in debate will show
that it is altogether inaccurate to quote them as cham-
pions of the cxceutive power of removal. Webster, Cong.
Deb. No. 11, pt. I, pp. 458-470; Clay, id., pp. 513-524;
Calhoun, id., pp. 553-563.

Webster was clearly of opinion that those who in
1789 argued in favor of the presidentinl power of re-
. moval had the worst of the argument, and that it should
" then have been decided that the power of removal was
. excrcisable only by the President and the Senate. He
regarded legislative practice as having mistakenly rec-
" ognized the power to regulate the matter of rem9vals
as executive, but for the time being would be sa,tlsf.ied
with a requirement that the President when removing
~ should state his reasons to the Senate.

" Clay held the view which in the instant case I am
. pressing upon the Court, namely, that since thfa legis-
" lative authority creates the office, defines its duties, and
prescribes its duration, the same authority may deter-
mine the conditions of dismissal.
Calhoun was of opinion that the power to regulate
~ removals was exercisable by Congress alone. What _is
here said with regard to the position of Webster is said
with confidence, although I am not unmindful of the fact
that in Parsons v. United States, 167 U. S. 324 (1896),
the Court attributed to Mr. Webster a view which I ven-
ture to suggest was inferred from an isolated statement
_in the debate divorced from the context in which it was
used. :
~ In 1867 Congress passed the Tenure of Office Act over

President Johnson’s veto; and when, in disregard of the

act, he undertock to dismiss Mr. Stanton, he was im-

peached by the House and tried by the Senate. The vote
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for conviction stood yeas thirty-five, nays nineteen., He
was thercfore acquitted, the requisite two-thirds not hav-
ing voted to convict. Sece views expressed in their opin-
ions by Senators Sherman and Edmunds. IIT Impeach-
ment of President Johnson, pp. 3, 5, 6; Id., pp. 83, 84. .

By the Act of April 5, 1869, which amended the Tenure
of Office Act by ridding it of its most obnoxious features, -
the President might make removals but was required
“within thirty days after the commencement of each
session . . . to nominate persons to fill all vacan-
cies.” As a practical proposition, this placed it in the ..
power of the Senate alone to obstruet removals (although
Congress had imposed upen the Senate no responsibility
respecting them) by withholding consent to the appoint-
ment of the successor unless actually satisfied with the
reasons for the preceding removal.  Against this limita-
tion President Grant filed his protest, President Hayes
urged repeal; and President Garfield denounced the sena-
torial usurpation. »

During the recess of Congress, President Cleveland
removed 643 officers, and within thirty days after the as-
sembling of Congress sent to the Senate his nomina-
tions of persons to be appointed as successors to the
removed officials. One of the removed officials was a
federal attorney. The act under which he had been
appointed did not undertake to vest the power of re-
moval elsewhere than in the President. The case was
therefore unlike the instant case. Before acting upon
the nomination of his successor, the Senate Committee
on the Judiciary requested the Attorney General to sub-
mit information and papers relating not only to the
qualifications of the nominee but to the removal of his
predecessor. The Attorney General, by direction of the
President, refused to comply with the request. A
heated controversy ensued. After vehement debate a °
resolution was passed—32 to 25—censuring the Attor-
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ney General and, by implication, the President. The _in-
cident ended, however, somewhat in opera bouffe fashlfm
by the discovery that the term of the :emoYed official
had expired before the Senate had passe‘d its resolu-
tion of inquiry. There was therefore nothing to do but
to confirm the appointment of the successor.
" It was as a sequel to this conflict that what was {ef‘c
" of the Tenure of Office Act was repealed, the repealing
measure being signed by the President on March 3,
1887. As already pointed out, however, this repeajl had
no effect upon the Act of July 12, 1876, which is the
act with which we are concerned in the Instant case,
While the joint operation of the Acts of 1869 and of
1887 leaves the President free to remove other members
of his cabinet, the Postmaster General and postmasters
of the first, second, and third class are removable only
by and with the advice and consent of the Senate.

The act of removal is an executive act but the power
to frame the law of which the act of removal is an execu-
tion is a legislative power and is vested in the angress.
If the Congress creates an office, prescribes its dutles., the
qualifications of the incumbent, and the. salary paid to
him, but makes no provision on the subject of removal,
the inference is that the removal is intended to be at the
President’s discretion. If the Congress similarly creates
the office and specifies in affirmative words grounds upon
which the President may remove, it is nevertheless to be

* .inferred that he may still remove at discretion because
. 'only negative words can displace th'Lis inffaren.ce. It: the
. creating act gives a term to the appom‘tee, it might still b.e

inferred, in the absence of other provisxong, that tht? ?resyf

_dent may remove at discretion; but this pm?osxtlon' is

inconsistent with the view expressed by Chief Justice
“Marshall in Marbury v. Madison, 1 Cr. 137. If the creat-
ing act specifies causes of removal and superadds a pro-
vision that there shall be removal for no other causes,

e,
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the inference is of an intention to limit executive remov-
als to that extent. Probably the same inference should
‘be driwn where the statute provides that the incumbent
is to hold “ during good behavior.” If the statute creating
the office provides that the President may remove only
after affirmative action by another body, e. g., by a court-
martial, the possibility of executive removal is to this ex-
tent limited. If the creating act (as in the instant case)
provides that removal shall be the joint responsibility. of
the President and the Senate, the President may not
remove without the consent of the Senate. If the creating’
act provides that removal can take place only after action
by both Houses of Congress, this also is a constitutional
use of legislative power, :

The decisions of this Court are not in conflict with any
of the positions above summarized. Marbury v. Madi-
son, 1 Cr. 137; Matter of Hennen, 13 Pet. 230; United
States v. Guthrie, 17 How. 284; United States v. Perkins,
116 U. S. 483; Parsons v. United States, 167 U. S. 324;
Shurtleff v. United States, 189 U, 8. 311; Wallace v.
United States, 257 U. S. 541.

The cases above cited are believed to be the only
decisions of this Court in which the question at issue has
been touched upon. It is undeniable that the historical
summaries contained in the several opinions tend to con- .
clusions favorable to the contention now made on behalf
of the appellant, For the reasons heretofore given, and
with the greatest possible deference, it is suggested that
these summaries may well be supplemented by a further
consideration of the whole subject in a case which happily
comes before the Court for decision at g time far removed
from the transaction which gave rise to it and when the
Court is unembarrassed by any pending conflict of opin-

ion between the legislature and the Executive,

As to the argument ab inconveniente, two observations
may be made: first, that constitutional liberty is more
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vital thian governmental cfficiency; and, second, that the
inconveniences which can result from the legislative regu-
lation of removals arc imaginary rather than real.

" Oral argument of Solicitor General James M. Beck, for
the United States.

~ The Government recognizes that it can not sustain this
judgment on the ground of laches. Unless, therefore, the
‘Act of July 12, 1876, be unconstitutional, the judgment
must be reversed. ‘

I therefore address myself to this great constitutional
question—a question which has repeatedly been submit-
ted to this Court, but which the Court up to the present
hour has found it unnecessary to decide; a question of
great delicacy, because it affects the relative powers of
two great departments of the Government.

1f T understand the distinguished Senator's contention,
‘it is this: that the President’s power of removal is not
‘a constitutional power; that he derives nothing from the
Constitution, under which the “executive Power ? was
vested in the President of the United States; nothing by
‘reason of the solemn obligation imposed upon him by
that Constitution to *take care that the laws be faith_-
fully executed ”; nothing by the oath which the (?ons-n-

. tution exacts from him that he will support, mamntain,

defend, and preserve the Constitution of the United

‘States; that his only power in this vital matter of adm.in-
istration of removing officers is derived from the inact.lon
~of Congress, which has plenary power over the subjgct
- of removals from office, It seems to me’'an amazing
proposition. : 7
Senator Pepper would sustain the law on the _ground
_ that Congress was not obliged to create the position of
" postmaster of Portland, Oregon; and therefore could cre-
ate it upon such terms as it pleased, and if o, those con-
ditions are beyond judicial review. In other words, Con-

-
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gress can provide—as it has provided in the statute under
consideration—that the postmaster at Portland, Oregon,
should serve during the pleasure of the Senate. If this be
true, then the Executive power of removal, hitherto sup-
posed to be granted by the Constitution to the President,
is no longer in the President, but when Congress creates
the office it may reserve Iixecutive powers to the Senate.

If appellant’s argument be a sound one, Congress, in
creating the offices of the Government, can do so under
conditions which would transfer governmental power
from the Executive to the Legislature. If so, where does
the power to alter the Constitution’s distribution. of
powers end? Thus there could be created two executive
departments, one the executive department of the Con-
stitution, which would be shorn of its powers and its halls

* like the poet’s “banquet hall deserted,” which the Presi-

dent would tread alone with “all but him departed,”
and the other, a congressional executive department,
which would function independently of the President
and be responsible only to Congress and removable only
by Congress. ‘
But if Congress has this power, then it has equally

~ the power to delegate to any part of itself the executive

power or function of removal. In the statute now
under consideration, Congress has not itself assumed
the power to control the removal of this postmaster.
It has delegated it, primarily, to the President of the
United States, but, ultimately, to the Senate. Under
this theory, it could delegate the ultimate decision as
to removals to the President, the Vice-President, as
presiding officer of the Senate, and the Speaker of the
House. Thus would be revived the triumvirate of
Rome, for there would be three great officers of the
State, sharing that which is vital in the practical ad-
ministration of the Government, the removal of un- -
worthy or inefficient officials from the public service.
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The Constitutional Convention rejected a triumvirate
when they refused to have an Iixecutive of three
individuals. :

It is not necessary in this case to determine the full
question as to this power of removal. This Coux:t can
say that this particular Act is uncongtitutional, vy'xthgut

" denying to the Congress the power to create legislative
standards of public service, which have a legitimate rela-
tion to the mature and scope of the office, and the quali-
fications of the incumbent.

I do not concede that a law, which thus subjects th'e
power of removal to congressional conditions, is consti-
tutional; but it is not necessary to decide that in this case.
For this law differs, toto caelo, from a law which prescribes
a standard of service. It declares no public policy wi.th
respect to any attribute of an office. There is 1o legls-
lative standard of efficiency; it is a mere redistribution
of power—a giving to one branch of Congress some of
the power which belongs to the President. o

The President’s right of removal is niot an implication

 of the Constitution, but a fair interpretation of 'its lan-
~ guage; an interpretation that has had the sanction and
confirmation of unbroken usage. . '

The great defect that called the Constitution into be:mg
was that under the Confederation all judicial, executive,
and legislative powers were vested in the Congress of the
Confederation. And it was because the Continental

- Congress exercised executive power tl{&t there came the

tragedy of the Revolution, and especially E_he dark .and
terrible days of Valley Forge, when Washington’s little
army starved in a land of plenty, because of a headless
Government that had no Executive, but which, under the
guise of a legislative tribunal, attempted to exercise both
.legislative and executive powers. The result was that,
when the Constitution was formed, quite apart from the

‘teachings of Montesquieu as to the distribution of power

oo
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as a safeguard of liberty, the one thing that they were
anxious to create was a strong, independent Executive,
who, cdrrying out the laws of Congress, would yet have
sufficient inherent strength to preserve his department
against the creation of a parliamentary despotism.

In the debates of the Constitutional Convention, it
must be admitied that there is very little to be found
on this subject. They did discuss the question of re-
moval, so far as the office of President is concerned, be-
cause he could not remove himself; and so far as the judi-
ciary is concerned, they intended to give the judges a

* life tenure and necessarily made some provision for re- -

moval for exirasordinary reasons. They did assert—
and this is the answer to Senator Pepper’s charge of ex-
ecutive absolutism—a power in the legislature, to be
traced to the old Anglo-Saxon reliance upon the legis-
lature as the ultimate safeguard of liberty, that if the
President, in the exercise of his executive functions,
wilfully failed in his duty—if he tolerated dishonest, ineffi-
cient, or disloyal men in the Executive Department—he
or any other officer of the State could be impeached by
the House of Representatives, tried by the Senate, and re-
moved from office. But with that exception, there was
no suggestion in the debates with respect to the power
of removal. '

At that time, in the science of government, according
to the custom of the nation from which we drew our insti-
tutions in grest part, and according to the custom of
every country, so far as I know, the power to appoint and
the power to remove had always been regarded as execu-
tive functions.

[In answer to interrogations from the Bench:] No one
questions that the Congress, if it vests in the Postmaster
General the appointment of a postmaster, can restrain
the Postmaster General from removing his subordinate.
Congress has control over those upon whom it confers
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the mero statulory power of appointment. But it hag
no such power as against the President; because the
‘President’s power is not statutory; it is constitutional.
In my judgment, the President can remove any one in the
Exceutive Departinent of the Government, The em-

‘ployecs of the judicial branch of the Government and the

speeial angdd direet. employees of the Congress, like the
Sergeant at Arms, are not officers of the exceutive branch
of the Government, and thercfore are not within the
grant of exccutive power to the President. That is one
theory. The other theory is the one I first suggested,
that the executive power is even more comprchensive,
But it is not necessary for me to press the argument
that far, ~ X

As Mr, Madison showed in the first great debate on
this subject, the power to remove is not a mere incident
and is not solely attributable to the power to appoint.
‘It has a much broader basis.

To assume that the only source of the power to remove
is the power to appoint is to put the pyramid on its
apex; whereas you put the pyramid on its base when you
say that the power to remove is part of that which, in
.sweeping and comprehensive and yet apt phrase, is de-
nominated the ‘executive power,” coupled with the
explanation that the executive power is to “take care
-that the laws be faithfully executed,” a mandate of tre-
- mendous significance and import. ;

The Constitution, in addition to this division of the
“Government into three great branches, draws this sig-
nificant distinction between the grant of legislative
power and the grant of executive power: In the grant
of legislative power, it said (and it never uses a word
idly): “All legislative powers herein granted shall be
vested in a Congress,” And when you come to look
at the “ powers herein granted,” you will search in vain
for any suggestion of a power to remove by the Congress.
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The most one can say is that, under the general power,
the omnibus clause of the legislative grant, namely, the
power to make laws “ for carrying into execution the fore-
going powers,” there is the implied power to create offices,
and according to the theory advanced by opposing coun-
sel, the resultant power to step over the dead line into the
Exceutive Department and assume the right of removal.

When you come to the executive branch of the Gov-
cernment, it is significant that the framers omitted the
words “ herein granted.” Why? They could specify the
nature of and classify the legislative powers with reason-
able precision, But the executive power was something "
different. And therefore they simply said “the execu-
tive power,” not ““the exccutive powers.”” It was not
only in the singular number; but it was intended to de-
scribe something that was very familiar to them, and
about which they did not believe men could disagree;
and therefore they said, remembering the innumerable
ills of the old Confederation, “ the executive power.”

It was not granted to an Executive Department. That
is, again, a very significant thing. They might have lim-
ited it. But they said: “ The executive power shall be
vested in a President of the United States ”—distinguish-
ing him from all other servants of the Executive Depart-
ment, and making him the repository of this vast,
undefined grant of power called “ the executive power.”
Then they went on to say what that power was—not in
any way attempting to classify or enumerate it; but they
simply gave its objective, and that was “ to take care that
the laws be faithfully executed.” .

It was common sense in the days. of the Fathers, whet
our country was a little one; it is common sense today,

- when we are the greatest nation in the world; when we

have, as I say, 800,000 employees of the State—that the
President can not take care that the laws are faithfully
executed, unless he has the power of removal, and the
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summary power of removal, without any interferqnce or
curb upon him. And that has been shown again and
again in our history. ! ,
" "But the Constitution did not stop there. Therc 18 &
clause to which very little significance has been attached
in the discussion on this question, but w?xich 1 subn‘x‘)t has
great significance. It says that the Prw%dept shall ‘ com-
mission” officers. There was gpecial significance in the
minds of the framers when, in this broad grant of exeeu-
tive power,” they said that the President sl}ould comunis-
sion. Thus there are four steps-——-nomipatxpn; 'conf}l'm:.x-
tion; appointment; comimission. Nommu‘t;on implies n
its very essence the power of removal. It is the power to
select at all times and at all places the best man for a
‘position. In the matter of an existing office, the power to
" nominate includes the power, if necessary, to remove an
existing incumbent, to make way for a better man.
Then comes the one qualification of the Const}tutlon:
That as to all offices which tho Congress may think sx_xfw
ﬁciently important, no one can be appointed' exc.:ep!: with
" the advice and consent of the Senate. It is ﬁmgmﬁcant
that, while the power of appointmeflt is subject to ?he
confirmation of the Senate, nowhere 1s there a suggestion
in the Constitution that in the conceded power of re-
moval, as an executive power, any sugh limitation ‘has
" been put upon it. The power of appointment required

. local information. At all events, it was a niatter in which

. the framers might well say that the ambassadors of the

States desired to be consulted. But when a man has been

. taken from his locality and bas become a part of the

federal machinery; when he has been .for one or more

years under the supervision of the President, who kno?vs

. best whether that man is faithfully or unfaithfully dis-
V charging his duties? How can the Senate know?

Trom those grants of power ; from the na,t.sure of the

Government; from the division into three different de-
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partments; from the sweeping grant of executive power;
from the power to nominate; from the duty of taking
care that the laws be faithfully executed; from the power
to commission, importing a continuation of that confi-
dence which the President, in the very text of the com-
mission, reposes in the appointee—from all those things,
I assert that it is a just interpretation of the Constitu-
tion, and not a mere implication, that the power to
remove is a part of the executive power granted to the
President.

This question was discussed very ably about 136 years |
ago. Mr. Webster, who, in his antipathy to President
Jackson, did take advanced ground in that direction—
but not going to the great lengths of Senator Pepper—
still recognized the tremendous force of the judgment that
was reached in the First Congress of the United States.
What was the result of that debate? . The House of Rep-
resentatives sustained Mr. Madison. - The Senate equally
divided; but Vice President Adams in the chair voted for
the law in the form that would sustain the President’s
prerogative. And George Washington, the first Presi-
dent of the United States, the presiding officer of the
Constitutional Convention, added his concurrence to the
view thus expressed, and would have acted upon it if he
had had any occasion to exercise the power of removal.

The first Congress of the United States, which one
might almost call an adjourned session of the Constitu-
tional Convention, so determined it. And from that day
auntil it was challenged in Jackson’s time, a period of
nearly half a century, there never was a question as to the
power of the President, nor any attempt by Congress to.
regulate or curb it. That great controversy was deter-
mined in Jackson’s favor, And then the question never
arose again until the “ tenure of office” acts in Presi-
dent Johnson’s administration, and these acts resulted—
if T may use a pragmatical argument-——in one of the most
discreditable chapters in the history of this country. And
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now, more than a half century later, as a Part O(_t; ?}m‘

~ “jrrepressible conflict ¥ between the Con.gres.s an 1(1;

Executive, Congress again raises the question in its mos

" offensive form in the Comptroller General act. |

If you take my middle ground, that (;ongress ma?'

guidc and direet the discretion of the Prgsxdcnt : y stga) z

statutory qualifications as are pr?perly' inherent in the

nature of an office, but without dlstprbmg the p(?wm ?»t

removal as the Constitution vested b, (?()ngregs uu{x n
destroy the independence of the Exccutive. But 1 };;)u
take Senator Pepper’s view and thz'xt of l}xs collca:gu?, k“i
power of Congress to put the President in & strait-jacke
1 imited.

* "i‘r}]xlll;nxl; a grave question. The men who framed tli

Constitution honestly believed th?.t we could ne'\;er 81.1111*

ceed through a legislative despotism. 1 am quite ‘Zion

ing to concede also that they behex:ed that our I;amn-

could not endure an executive dgspotxsm. I am n(z oor

tending for an execut%;/e 1atz§olut1sm; but I am protesting
i islative absolutism.

" ag%ﬁ?é}i?if?égnm. Mr. Beck, would it interrupt you
for me to ask you to state specifically vivhat your ;dea d]‘?
in regard to the n&lldt;llkzl %round 1;(; I:j;hxch you referred?

ind of a method did you mean: . ‘
Wlltz:.kflsmtx. Well, I instanced one case, Mr.‘ Ch{efTJllx{s-
tice. I will try to give two or three illustrations: 'lake,

i i law that says
ample, the kind of law I first cited, a
fcg;f };n fﬁice is created and that the President shall ap- .

Yol to the office, and that he shall be remov-,
gg{?fi:?f:ﬁ%ﬁiincy and dishm‘:estyl:ed']?‘hat largely leaves
i 's prerogative untouched. .
t‘h?l‘iée éliemn;‘SJgsrxcgE., Do you mean t%lat he stﬂ}f would
retain the power of absolute rgmoval w1th01;§ having any
such cause as that mentioned in the statute? oo )

Mr. Beck. Exactly. And he: would g,pply~~theh e{gﬁs;
lative standard that had been given to him, viz, whethe
the incumbent was inefficient or dishonest.
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Suppose the Congress creates an office and says that it
shall only be filled by a man learned in the law; and sup-
pose it further provides that, if a man ceases to be a
member of the bar, he shall be removed. I am not pre-
pared to say that such a law can not be reconciled with
the Constitution. What I do say is that, when. the condi-
tion imposed upon the creation of the office has no reason-
able relation to the office; when it is not a legislative
standard to be applied by the President, and is not the
deelaration of qualifieations, but is the creation of an
appointing power other than the President, then Con-
gress has crossed the dead line, for it has usurped the pre-
rogative of the President. :

The power to suspend, within the interpretation of
the Constitution, is only part of the power to remove.

. No one contends now that impeachment is the only way.

There has never been since the first Congress a. conten-
tion that, unless Congress affirmatively requires the con-
sent of the Senate to a removal, the Senate concurrence
is necessary. You need not determine in this case
whether Congress may not reasonably regulate and con-
trol or guide the discretion of the President as to the act
of removal, so long as it does not impair his essential
power of removal. I do not want to question any part
of the great prerogative of the President by conced-
ing, or by inviting this Court to say, that there is any
power of control which would prevent the President, in a
case properly within his discretion, from exercising the
power of removal in the teeth of an act of Congress.

The amicus curie argues that the genius of our race
requires that the last hope of the people shall be reposed
in the legislative branch of the Government. I reply that
such last hope is reposed in neither the legislative branch,
nor the executive. It is reposed in the Constitution of
the United States, which has seen fit to divide the powers
in such a way that neither of these three great depart-

ments can monopolize the powers of government.
28408°—e 27 T
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The Constitution preserved such equilibrium; it takes
away from the DI'resident the temptation to remove any
important official without cause, because the moment he
appoints a successor the Senate must be consulted, More-
over, Congress has its power over the purse strings, It
has the power of impeachment. It can abolish the office
altogether. It can fully legislate as to the nature of
offices, which it creates, but it can not create an office
" upon conditions which change the fundamental nature of
our Government.

If it is within the power of Congress to create offices
in such a way and by such methods as to redistribute the

" . powers of government, then the Constitution will, sooner

~ or later, become, by Congressional usurpation, a house of
cards.

Our form of government is a magnificent edifice, erected
by a hundred and thirty-six years of patient sacrifice and
labor. It has its “cloudeapped towers; ” its “ gorgeous
palaces; ” its “ solemn temples ”—and this great Court is
such a temple, But if the Court should sustain appel-
lant’s contention, this noble edifice of constitutional lib-
erty might one day become an “insubstantial pageant
faded,” and posterity might then say that it was not the
- work of supremely great men, but of muddled dreamers,
for it would be of “ such stuff as dreams are made of.”

Extract from the brief of Solicitor General Beck and
Mr. Robert P. Reeder, Special Assistant to the Attorney
General, for the United States.

- The statute can be held unconstitutional without as-

suming the absolute power of the President to remove
any executive officer. It may, in creating the office, limit
the duration of the term thereof.

In the present case, no legislative standard is pre-
seribed and no general policy laid down, except that the
President may not exercise his executive function of re-
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moval except with the consent of the Senate. This
necessarily associates the Senate with the President in
the exercise of a purely executive function. Such a law
does not regulate the power of removal. ‘

There may be a middle ground between absolute power
in the President to remove and absolute power in (’:*on-
gress to control removal. The power of removal may be
subject to such general laws as do not destroy the exer-
cise by the President of his power of removal, but allow
its exercise subject to standards _of public service. If
this “ middle ground” does not commend itself to the
Court, then the broader question becomes whether the
power of removal is a constitutional prerogative of the
President and, as such, can not be regulated by Congress.

On this theory, Congress may undoubtedly control the
power to regulate the removal, when exercised by any
other official, to whom the power of ‘appointment has
been delegated (for they owe their power of appointment
solely to Congress,) and unquestionably the Congress can
grant to other officials—such as the heads of depart-
ments—the power of appointment upon any conditions
as to the power of removal by them that it thinks proper.
The power of the President, however, is not statutory,
but constitutional. As it is indisputable that the re-
fnoval of a civil servant is essentially an executive power,
1t must follow that, as executive power is vested in a
I’res.ident, the power of removal inheres in him as a part
of his prerogative, except where such power is expressly
limited by the Constitution. It cannot now be seriously
contended that the removal by the President of civil offi-
cers, who are his subordinates, must await the slow process
of impeachment. .

From the beginning of the Government removal has
been recognized as essentially an executive function. In
no sense is it either judicial or legislative. The only
question, therefore, is whether Congress by reason of its
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legislative power can control the exercise by the Presi-
dent of his cxecutive power of removal; and that power
of removal does not depend upon any implication of the
Constitution but upon the well-considered delegation of
powers in the Constitution itself. A cursory examina-
tion of the constitutions of many modern States discloses
that, with one or possibly two exceptions, no power of
removal is expressly given and that it is invariably
treated by necessary implieation as a function of the
executive, This Court has often recognized that the
power to remove is a necessary incident to the power to
appoint, and that it is an executive power.

There secems to be but one explanation for the failure
of the Constitutional Convention to discuss the question
of removal (except in respect of the President and the
judges) ; they regarded it as axiomatic that the power to
remove was an executive power and that it was included
within the grant of “ executive power ” to the President
and the special grant that he should “ take care that the
laws be faithfuly executed.” TUnder the Articles of Con-
federation, the Congress had the power of removal, but
the Virginia Plan contemplated the transfer of such “ ex-
ecutive rights” to the national executive. The Virginia
Plan was the Constitution in embryo. That constitution,
as finally developed by the Committee on Style, com-
menced with three separate articles, which were intended
to carry out the division of powers, then so generally rec-
ognized. The various powers respectively assigned to
each of the trinity were classified with admirable pre-
cision in the three Articles; and the attempt to keep them
separate and distinet, except in so far as the Constitution
expressly interblended them, is clear, There is, however,
4 very significant difference between the first sections of
Art. T and Art. IT, respectively. Art.I, § 1, provides: “All
legislative Powers herein granted shall be vested in a Con-

gress of the United States.” Art. II, § 2, provides: “The

O e SRR Hansh — .
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executive Power shall be vested in a President.” It does
not use the words “ herein granted,” nor does it speak of
a class of powers as the preceding section, but it speaks
of the “executive power; ” and the executive power, as
understood at that time in the science of government,
always included both the power to appoint and the power
Lo remove, '

No attempt was made to specify the various kinds
of executive power, as was done in respect of the legis-
lative. Remembering the impotence of the Confedera-

tion because of its lack of an executive, the Framers -

desired to give to the President the fullest “executive
power,” except where they limited it; but, without defin-

ing, they indicated the nature of that power by several

sweeping phrases. Upon him was.the great obligation

~ to “take care that the laws be faithfully executed” and

he “shall commission all the officers of the United
States.”

To grant & commission wasa prerogative of the Exec-
utive,—in England the “ Crown,”—as distinguished from
the legislature. Every officer of the State in England at
that time received his commission directly or indirectly

from the King. The Framers departed from this model

by the requirement that the Senate should consent to the
appointments. But, having consented, the function of
the Senate ends, and the commission of every high fed-
eral official comes to him not from Congress, which cre-
ated the office, but from the President. The commission
recites that the President “reposing special trust and
confidence ” does appoint—and “ authorizes and empow-

ers—to execute and fulfill the duties of the office,” This

is something more than a clerical detail; and, reading it in

connection with the British theory that the executive and .

not the legislature was the fountain head of political
preferment, it means that it is the President who com-

missions. Even after the Senate has consented to the

S
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appointment, the President may still refuse to deliver
the commission and invite the Senate to concur in another
selection. ‘

 If Congress can require the concurrence of the Senate
in the removal of officers of the Army and the Navy as

against the President’s power of removal, then the Presi- -

dent’s power as Commander in Chief is potentially as
weak as was that of Washington when he commanded

the American Army, between 1775-1781, and the officers

and soldiers of the States came and went at the pleasure
of those States.

In three respects only did the Constitution limit the

executive power of the President: viz., the declaration
of war, the making of treaties, and in the making of
appointments. ,
A clear distinction is made between nomination, ap-
pointment, and commission—three stages, in only one of
which does the Senate participate. To nominate is to
select the best man for a given position. Charged with
the responsibility to the people for faithful execution of
the laws, the President must have the power to select the
human agencies through whom he discharges his duties,
if he is to meet the responsibility. The only constitu-
tional limitation upon the President’s power of selection
is that he cannot appoint the higher officers until he has
first obtained the advice and consent of the Senate.. This
restriction, being an exception to a general grant, must be
limited to the fair meaning of the words used. Nowhere
is there a suggestion that the President’s power to remove,
which the Constitution takes for granted as a part of the
executive power, must likewise be effected with the advice
and consent of the Senate. To justify this exception, it
is necessary to read words into the Constitution which are
not there. _

It can not be argued that the Framers of the Constitu-
tion did not take into account the possibility that removals
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would be necessary. Where they intended a servant of
the State to have a life tenure they said so. Only judicial

officers were thus to serve. They knew that the Presi-

dent would necessarily discharge his duties through many

civil servants. The very form of the Government was a

great cxperiment. It all depended upon the wisdom of

those who should conduct its operations. It is quite

obvious that they must have recognized that the selection '
of civil servants would inevitably be attended by many

crrors in judgment. With all this in mind, it seems in-

conceivable that they could have intended that no officer

should be removed except with the consent of the Con- -
gress—often not in session—or that their careful restric-
tion of the senatorial power of confirmation to the ap-

pointment of public servants should apply also to the

very different question of a removal of those servants.

There was substantial reason why they should thus qual-

ify the power of appointment, for intercommunication be-

tween the constituent States was very inconsiderable;

and if the patronage of the Government was to be distrib-

uted, no President would have the local knowledge to
select the men from various localities. But after appoint-

ment, the President became the best judge as to whether

the retention of an official was in the interests of the pub-

lic service. , '

There remains, however, the final clause, which, if it
stood alone, would justify the implication of the Presi-
dent’s power to remove; for Article II, §3, provides
that the President “ shall take care that the laws be faith-"
fully executed.” If he fail in this duty, he may be im-
peached. Apart from impeachment, the people may re-
fuse to give him another term of office. His reputation
is vitally concerned in the ability to do those things
which this grave responsibility requires, It would be a
cruel injustice to the President to hold him responsible
for the faithful execution of the laws, if he has no eontrol



104 OCTOBER TERM, 1926.
Brief of the United States, 272 0U.8.

over the human agencies whom he must, of necessity,
employ for this purpose.

While this Court did not find it neccessary in Parsons
v. United States, 167 U. 8. 324, to base its decision
upon the constitutional rights of the President, its re-
view of the history of the subject shows that the over-
whelming weight of authority is in favor of the President’s
power to remove from office, so that it scems clear that,
if necessary, the Court would have then held that an
act depriving the President of this power was uncon-
stitutional. A contemporaneous legislative exposition of
the Constitution acquiesced in for a long term of years
fixes the construction to be given to its provisions.
Stuart v. Laird, 1 Cr. 299; Briscoe v. Bank of Ky., 11
Pet. 257; Burrow-Giles Co. v. Sarony, 111 U. 8. 53;
Ames v. Kansas, 111 U. 8. 449; Cooper Mfg. Co. v. Fer-
guson, 113 U. S. 727; United States v. Phibrick, 120
U. S. 52; United States v. Hill, 120 U. 8. 169; Robert-

son v. Downing, 127 U. 8. 607; Schell’s Exrs. v. Fauche,.

138 U. 8. 562; Field v. Clark, 143 U. 8. 649; Ex parte
Grossman, 267 U. S. 87, Blaine, Twenty Years of Con-
gress, I1, p. 270.

[The brief then reviews at length the arguments in the
first Congress touching the President’s power of removal,
citing: Annals of Congress; Life and Works of John
Adams, III, 407-412; Journal of William Maclay, 109-
118; Letters, Madison to Patton, March 24, 1834; Madi-
son to Edward Coles, October 15, 1834; Madison to
Adams, October 13, 1835.]
~ The law which was then enacted received the approval
of George Washington, the President who had presided
over the deliberations of the Constitutional Convention,
and the principles which it recognized were thereafter
accepted without question for generations and until, in
the fiery passions of the Civil War, the enemies of An-
drew Johnson sought to cripple him. In its legislation
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Congress recognized that the President’s power to make
removals arose from the Constitution itself and not from
any fedoral legislation,

Presidents of the United States have repeatedly made
removals from oflice without asking for the consent of the -
Senate. Tor example, Adams, when Vice President, in
1789 cast the deciding vote in recognition of the Presi-
dent’s power, showing the opinion which he had formed
during the debate in the Senate. In May, 1800, as Presi-
dent, he acted upon this opinion by summarily discharg-
ing Pickering from the position of Secretary of State after
the Sccretary had refused to resign. rLife and Works of -
John Adams, IX, p. 55. Jackson, in 1833, dismissed
Duane, as Secretary of the Treasury. Sumner, Andrew
Jackson, p. 354. Later many Attorneys General advised
their official chiefs of the power of the President to make
removals from office. -Legare, in 1842, 4 Op. At. Gen. 1;
Clifford, in 1847, 4 Op. At. Gen. 609; Cushing, in 1851,
5 Op. At. Gen. 223; Devens, in 1878, 15 Op. At. Gen.
421. Jackson, on February 10, 1835, declined to comply
with a resolution of the Senate requesting the charges
which caused the removal of an official from office. Mes-
sages of the Presidénts, I1I, p. 133. Johnson vetoed the
Tenure of Office Act on March 2, 1867, upon the ground
that it was unconstitutional. Id.,, VI, p. 497. Grant,
December 6, 1869, recommended total repeal of that Act.
Id., VII, p. 38. Cleveland, March 1, 1886, denied the
right of the Senate to require his reasons for removing
officials. Id., VIII, p. 379. Wilson, in the last year of
his administration, vetoed the bill for a national budget
because in-§ 303 it provided that a Comptroller General
and an Assistant Comptroller General should be appointed
by the President with the advice and consent of the Sen-
ate, but that they should be removable only by concur-
rent resolution of both Houses of Congress for specified .
causes or by impeachment. Cong. Rec., June 4, 1920, pp.
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8609, 8610. President Coolidge took a strong position
upon the power of the President to remove an officer of
the Government without the consent of the Senate and
the impropriety of Senatorial interference in favor of or
against his exercise of that power. Cong. Rec., vol. 65,
pp. 2245, 2335, 2339,

Mr. Will R. King, for the appellant, closed the argu-
ment. : :

‘Mgz. Cuier Justice Tarr delivered the opinion of the
Court. :

This case presents the question whether under the Con-
stitution the President has the exclusive power ‘of remov-
ing executive officers of the United States whom he has

‘appointed by and with the advice and consent of the

Senate.

Myers, appellant’s intestate, was on July 21, 1917, ap-
pointed by the President, by and with the advice and
consent of the Senate, to be a postmaster of the first class
at Portland, Oregon, for a term of four years. On Jan-
uary 20, 1920, Myers' resignation was demanded. He
refused the demand. On February 2, 1920, he was re-
moved from office by order of the Postmaster General,
acting by direction of the President. February 10th,
Myers sent a petition to the President and another to the
Senate Committee on Post Offices, asking to be heard, if
any charges were filed. He protested to the Department
against his removal, and continued to do so until the end
of his term, He pursued no other occupation and drew
compensation for no other service during the interval. On

~ April 21, 1921, he brought this suit in the Court of Claims

for his salary from the date of his removal, which, as
claimed by supplemental petition filed after July 21, 1921,
the end of his term, amounted to $8,838.71. In August,
1920, the President made a recess appointment of one
Jones, who took office September 19, 1920,
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The Court of Claims gave judgment against Myers,
and this is an appeal from that judgment. The Court
held that he had lost his right of action because of his de-
lay in suing, citing Arant v. Lane, 249 U. S. 367; Nicholas
v. United States, 257 U. S. 71, and Norris v. United States,
257 U. 8, 77. These cases show that when g United
States officer is dismissed, whether in disregard of the law
or from mistake as to the facts of his case, he must
promptly take effective action to assert his rights. But
we do not find that Myers failed in this regard. He was
constant in his efforts at reinstatement. A hearing before .
the Senate Committee could not be had till the notice of -
his removal was sent to the Senate or his successor was
nominated. From the time of his removal until the end
of his term, there were three sessions of the Senate with-
out such notice or nomination, He put off bringing his
suit until the expiration of the Sixty-sixth Congress,
March 4, 1921. After that, and three months before -
his term expired, he filed his petition. Under these cir-
cumstances, we think his suit was not too late. Indeed
the Solicitor General, while not formally confessing error
in this respect, conceded at the bar that no laches had
been shown.

By the 6th section of the Act of Congress of July 12,
1876, 19 Stat. 80, 81, ¢. 179, under which Myers was ap-
pointed with the advice and consent of the Senate as a
first-class postmaster, it is provided that

 Postmasters of the first, second and third classes shall
be appointed and may be removed by the President by
and with the advice and consent of the Senate and shall
hold their offices for four years unless sooner removed or
suspended according to law.”

The Senate did not consent to the President’s removal
of Myers during his term, If this statute, in its require-
ment that his term should be four years unless sooner
removed by the President by and with the consent of the
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Senate, is valid, the appellant, Myers’ administratrix, is
entitled to recover his unpaid salary for his full term, and
the judgment of the Court of Claims must be reversed.
The Government maintains that the requirement is in-
valid, for the reason that under Article IT of the Constitu-
tion the President’s power of removal of executive officers
appointed by him with the advice and consent of the
Senate is full and complete without consent of the Senate,
If this view is sound, the removal of Myers by the Presi-
- dent without the Senate’s consent was legal and the judg-
ment of the Court of Claims against the appellant was
correct and must be affirmed, though for a different reason
~ from that given by that court. We are therefore con-
fronted by the constitutional question and can not avoid
it.

The relevant parts of Article II of the Constitution are
as follows:

“Section 1. The executive Power shall be vested in a
President of the United States of America. . .

“Section 2. The President shall be Commander i
Chief of the Army and Navy of the United States, and of
the Militia of the several States, when called into the
actual Service of the United States; he may require the
Opinion, in writing, of the principal Officer in each of the
executive Departments, upon any subject relating to the
duties of their respective Offices, and he shall have Power
to grant Reprieves and Pardons for Offences against the
United States, except in Cases of Impeachment.

“ He shall have Power, by and with the Advice and Con-
sent of the Senate, to make Treaties, provided two thirds
of the Senators present concur; and he shall nominate,
and by and with the Advice and Consent of the Senate,

shall appoint Ambassadors, other public Ministers and

Consuls, Judges of the Supreme Court, and all other Offi-
cers of the United States whose Appointments are not

herein otherwise provided for, and which shall be estab-

L
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lished by Law: but the Congress may by Law vest the
Appointment of such inferior Officers, as they think
proper, in the President alone, in the Courts of Law, or
in the Heads of Departments. '

“ The President shall have Power to fill up all Vacancies
that may happen during the Recess of the Senate, by
granting Commissions which shall expire at the End of
th(‘u next Session.,

*Seclion 3. IHe shall from time to time give to the
Congress information of the State of the Union and
rccommend to their consideration such measures as he
shall judge necessary and expedient; he may, on extraor-
dinary occasions, convene both Houses or cither of them,
and in case of disagreement between them with respect
to the time of adjournment, he may adjourn them to such
time as he shall think proper; he shall receive Ambassa-
dors and other public Ministers; he shall take Care that
the Laws be faithfully executed, and shall Commission
all the Officers of the United States.

“Section 4. The President, Vice President and all civil
Officers of the United States, shall be removed from Office
on Impeachment for, and Conviction of; Treason, Bribery,

_ or other High Crimes and Misdemeanors,”

Section 1 of Article III, provides: .

“ The judicial power of the United States shall be vested
in one Supreme Court and in such inferior courts as the
Congress may from time to time ordain and establish.
The judges, both of the Supreme and inferior Courts,
shall hold their offices during good behavior, . . .”

The question'where the power of removal of executive
officers appointed by the President by and with the advice
and consent of the Senate was vested, was presented early
in the first session of the First Congress. There is no
express provision respecting removals in the Constitution, -
except as Section 4 of Article II, above quoted, provides
for removal from office by 1mpeachment The subject
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was not discussed in the Constitutional Convention,
Under the Articles of Confederation, Congress was given
the power of appointing certain executive officers of the
Confederation, and during the Revolution and while the
Articles were given effeet, Congress exercised the power of
removal. May, 1776, 4 Journals of the Continental Con-
gress, Library of Congress Iid., 361; August 1, 1777, 8

Journals, 596; January 7, 1779, 13 Journals, 32-33; Juno
1779, 14 Journals, 542, 712, 714; November 23, 1780, 18

Journals, 1085; December 1, 1780, 18 Journals, 1115,
Consideralion of the executive power was initiated in
the Constitutional Convention by the seventh resolution
in the Virginia Plan, introduced by Edmund Randolph.
1 Farrand, Records of the Federal Convention, 21. It
gave to the Executive “all the executive powers of the
Congress under the Confederation,” which would seem
therefore to have intended to include the power of
removal which had been exercised by that body as inci-
dent to the power of appointment. As modified by the
Committee of the Whole this resolution declared for a
national executive of one person, to be elected by the
legislature, with power to carry into execution the na-

tional laws and to appoint to offices in cases not other-
wise provided for. It was referred to the Committee on -

Detail, 1 Farrand, 230, which recommended that the
executive power should be vested in a single person, to be
styled the President of the United States; that he should
take care that the laws of the United States be dyly and
faithfully executed, and that he should commission all the
officers of the United States and appoint officers in all
cases not otherwise provided by the Constitution. 2 Far-
rand, 185. The committee further recommended that the
Senate be given power to make treaties, and to appoint
ambassadors and judges of the Supreme Court,

After the great compromises of the Convention—the
one giving the States equality of representation in the
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Senate, and the other placing the election of the Presi-
dent, not in Congress as once voted, but in an electoral
college, in which the influence of larger States in the selee-
tion would be more nearly in proportion to their popula-
tion—the smaller States, led by Roger Sherman, fearing.
that under the second compromise the President would
constantly be chosen from one of the larger States, secured
a change by which the appointment of all efficers, which
theretofore had been left to the President without restrie-
tion, was made subject to the Senate’s advice and consent,
and the making of treaties and the appointments of

" ambassadors, public ministers, consuls and judges of the °

Supreme Court were transferred to the President, but
made subject to the advice and consent of the Senate.
This third eompromise was effected in a special commit-
tee, in which Gouverneur Morris of Pennsylvania repre-
sented the larger States and Roger Sherman the smaller
States. Although adopted finally without objection by
any State in the last days of the Convention, members
from the larger States, like Wilson and others, criticized
this limitation of the President’s power of appointment of
exccutive officers and the resulting inerease of the power
of the Senate. 2 Farrand, 537, 538, 539.

In the House of Representatives of the First Congress,
on Tuesday, May 18, 1789, Mr. Madison moved in the
Committee of the Whole that there should be established
three executive departments—one of Foreign Affairs, an-
other of the Treasury, and a third of War—at the head
of each of which there should be a Secretary, to be ap-
pointed by the President by and with the advice and
consent of the Senate, and to be removable by the Presi-
dent. The committee agreed to the establishment of a
Department of Foreign Affairs, but a discussion ensued
as to making the Secretary removable by the President.
1 Annals of Congress, 370, 371. “The question was now
taken and carried, by a considerable majority, in favor
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of declaring the power of removal to be in the President.”
1 Annals of Congress, 383.

On June 16, 1789, the House resolved itself into a
Committee of the Whole on a bill proposed by Mr. Madi-
son for cstablishing an executive department to be de-
nominated the Department of Foreign Affairs, in which
the first clause, after stating the title of the officer and
deseribing his duties, had these words: “to be reinovable
from office by the President of the United States.” 1 An-

nals of Congress, 455, After a very full discussion the

_question was put: shall the words “to be removable by
. the President” be struck out? It was determined in the
negative-—yeas 20, nays 34. 1 Annals of Congress, 576,

On June 22, in the renewal of the discussion, “Mr.
Benson moved to amend the bill, by altering the second

clause, so as to imply the power of removal to be in the -

President alone. The clause enacted that there should
be a chief clerk, to be appointed by the Secretary of
Foreign Affairs, and employed as he thought proper, and
who, in case of vacancy, should have the charge and cus-
tody of all records, books, and papers appertaining to
the department. The amendment proposed that the
chief clerk, ‘whenever the said principal officer shall be
removed from office by the President of the United
States, or in any other case of vacancy,’ should during
such vacancy, have the charge and custody of all records,
books, and papers appertaining to the department.” 1
Annals of Congress, 578,

“ Mr. Benson stated that his objection to the clause
‘to be removable by the President’ arose from an idea
that the power of removal by the President hereafter

"might appear to be exercised by virtue of a legislative
grant only, and consequently be sub;ected to legislative
instability, when he was well satisfied in his own mind
that it was fixed by a fair legislative construction of the

Constitution.” 1 Annals of Congress, 579.

MYERS ». UNITED STATES. 113

52 Opinion of the Court.

“Mr, Benson declared, if he succeeded in this amend-
ment, he would move to strike out the words in the first
clause, ‘to be removable by the President’ which ap-
peared somewhat like a grant. Now, the mode he took
would evade that point and establish a legislative con-
struction of the Constitution. He also hoped his amend-
ment would suceeed in reconciling both sides of the House
{0 the deeision, and quicting the minds of gentlemen.”
1 Annals of Congress, 578. 7

Mr. Madison admitted the objection made by the gen-
tleman near him (Mr. Benson) to the words in the bill.
He said: “They certainly may be construed to imply a
legislative grant of the power. He wished everything
like ambiguity expunged, and the sense of the House
explicitly&declared, and therefore seconded the motion.
Gentlemen have all along proceeded on the idea that the
Constitution vests the power in the President; and what
arguments were- brought forward respecting the con-
venience or inconvenience of such disposition of the
power, were intended only to throw light upon what was
meant by the compilers of the Constitution. Now, as
the words proposed by the gentleman from New York
expressed to his mind the meaning of the Constitution,
he should be in favor of them, and would agree to strike
out those agreed to in the committee.” 1 Annals of Con-
gress, 578, 579,

Mr. Benson’s first amendment to alter the second
clause by the insertion of the 1ta11clzed words, made that
clause to read as follows:

““That there shall be in the State Department an infe-

* rior officer to be appointed by the said principal officer,
" and to be employed therein as he shall deem proper, to

be called the Chief Clerk in the Department of Foreign

Affairs, and who, whenever the principal officer shall be

removed from office by the President of the United States,

or in any other case of vacancy, shall, during such va-
234688° e 2T 8 .
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cancy, have charge and custody of all records, books and
papers appertaining to said department.”

The first amendment was then approved by a vote of
thirty to eighteen. - 1 Annals of Congress, 580. Mr. Ben-
son then moved to strike out in the first clause the words
“ {0 be removable by the President,” in pursuance of the
purpose he had already declared, and this second motion
of his was carried by a vote of thirty-one to nineteen.
1 Annals of Congress, 585. '

The bill as amended was ordered to be engrossed, and
read the third time the next day, June 24, 1789, and was
then passed by a vote of twenty-nine to twenty-two, and
the Clerk was directed to carry the bill to the Senate and
desire their concurrence. 1 Annals of Congress, 591.

It is very clear from this history that the exact ques-
tion which the House voted upon was whether it should
recognize and declare the power of the President under
the Constitution to remove the Secretary of Foreign
Affairs without the advice and consent of the Senate.
That was what the vote was taken for. Some effort has
been made to question whether the decision carries the
result claimed for it, but there is not the slightest doubt,
aft ‘examination of the record, that the vote was,
and was intended to be, a legislative_declaration that the
power to remove officers appointed by the President and
the Senate vested in the President alone, and until the
Johnson Impeachment trial in 1868, its meaning was not
"doubted even by those who questioned its soundness.

The discussion was a very full one. Fourteen out of -

the twenty-nine who voted for the passage of the bill, and
eleven of the twenty-two who voted against the bill took
part in the discussion. Of the members of the House,
eight had been in the Constitutional Convention, and of
‘these, six voted with the majority, and two, Roger Sher-
man and Eldridge Gerry, the latter of whom had refused
to sign the Constitution, voted in the minority. After
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the bill as amended had passed the House, it was sent to
the Senate, where it was discussed in secret session, with-
out report. The critical vote there was upon the striking
out of the clause recognizing and affirming the unre-
stricted power of the President to remove. The Senate
divided by ten to ten, requiring the deciding vote of the .
Vice-President, John Adams, who voted against striking
out, and in favor of the passage of the bill as it had left
the House.* Ten of the Senators had been in the Con-
stitutional Convention, and of them six voted that the
power of removal was in the President alone. The bill
having passed as it came from the House was signed by
President Washington and became alaw. Act of July 27,
1789, 1 Stat. 28, c. 4. .

The bill was discussed in the House 4t length and with
great ability. The report of it in the Annals of Con-
gress is e¥pnded. James Madison was then a leader in
the House, as he had been in the Convention. His argu-
ments in support of the President’s constitutional power
of removal independently of Congressional provision, and
without the consent of the Senate, were masterly, and he
carried the House. )

It is convenient in the course of our discussion of this
case to review the reasons advanced by Mr. Madison and
his associates for their conclusion, supplementing them,
so far as may be, by additional considerations which lead
this Court to concur therein. .

First, Mr. Madison insisted that Article IT by vesting
the executive power in the President was intended to -
grant to him the power of appointment and removal of
executive officers except as thereafter expressly provided
in that Article. He pointed out that one of the chief

* Maclay shows the vote ten to ten. Journal of William Maclay,
116. John Adams’ Diary shows nine to nine, 8 C. F. Adams, Works
of John Adams, 412. Ellsworth’s name appears in Maclay's list as
voting against striking out, but not in that of Adams—evidently an
inadvertence, . ’
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purposes of the Convention was to separate the lcg,lslanvc
from the executive functions. He said:

~ “If there is a principle in our Constitution, mdeed in
any free Constitution, more sacred than another, it is that
which separates the Legislative, Ixecutive and Judicial
powers. 1f there is any point in which the separation of
the Legislative and Tixecutive powers ought to be main-
tained with great caution, it is that which relates to
officers and offices.” 1 Annals of Congress, 581,

" Their union under the Confederation had not worked
well, as the members of the convention knew., Mon-
tesquiew’s view that the maintenance of independence
as between the legislative, the executive and the judicial |
branches was a security for the people had their full ap-:
proval. Madison in the Convention, 2 Farrand, Records:
of the Federal Convention, 56. Kendall v. United States,
12 Peters 524, 610. Accordingly, the Constitution was:
so framed as to vest in the Congress all legislative powers'
therein granted, to vest in the President the executive;

power, and to vest in one Supreme Court and such in-§

ferior courts as Congress might establish, the judicial
power. From this division on principle, the reasonable:
construction of the Constitution must be that the
branches should be kept separate in all cases in which
they were not expressly blended, and the Constitution
should be expounded to blend them no more than it
affirmatively requires. Madison, 1 Annals of Congress,
497. This rule of construction has been confirmed by:
this Court in Meriwether v. Garrett, 102 U. 8. 472, 515;
Kilbourn v. Thompson, 103 U. S. 168, 190; Mugler V.
Konsas, 123 U. S. 623, 662.
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The debates in the Constitutional Convention 1nd1-

cated an intention to create a strong Executive, and |
after a controversial discussion the executive power of |
the Government was vested in one person and many of
his important functions were specified so as to avoid the
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humiliating weakness of the Congress during the Revo-
lution and under the Articles of Confedera,non 1 Far-
rand, 66-97.

Mr, Madison and his agsociates in the discussion in
the House dwelt at length upon the necessity there was
for construing Article II to give the President the sole
power of removal in his responsibility for the conduct
of tho executive branch, and enforced this by emphasiz-
ing his duty expressly declared in the third section of the
Article to “take care that the laws be faithfully exe-
cuted,” Madison, 1 Annals of Congress, 496, 497.

The vesting of the executive power in the President
was essentially a grant of the power to.exccute the laws.
But the President alone and unaided could not execute
the laws. He must execute them by the assistance of
subordinates. This view has since been repeatedly af-
firmed by this Court. Wilcox v. Jackson, 13 Peters 498,
513; United States v. Eliason, 16 Peters 291, 302; Wil-
liams v. United States, 1 How. 290, 297; Cunningham v.
Neagle, 135 U. S. 1, 63; Russell Co. v. United States, 261
U. S. 514, 523. As he is charged specifically to take care
that they be faithfully executed, the reasonable impli-

_cation, even in the absence of express words, was that as

part of his executive power he should select those who
were to act for him under his direction in the execution
of the laws. The further implication must be, in the
absence of any express limitation respecting removals,
that as his selection of administrative officers is essential
to the execut®n of the laws by him, so must be his
power of removing those for whom he can not continue
to be responsible. Fisher Ames, 1 Annals of Congress,
474. It was urged that the natural meaning of the term
“executive power” granted the President included the
appointment and removal of executive subordinates. If
such appointments and removals were not an exerecise

_of the executive power, what were they? They certainly
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were not the exercise of legislative or judicial power in
government as usually understood.

1t is quite true that, in state and colonial governments
at the time of the Constitutional Convention, power to
make appointments and removals had somectimes been
lodged in the legislatures or in the courts, but such a
disposition of it was really vesting part of the executive
power in another branch of the Government. In the
British system, the Crown, which was the exceutive, had
the power of appointment and removal of exceutive offi-
cers, and it was natural, therefore, for those who framed

our Constitution to regard the words “ executive power”

as including both. Fx Parte Grossman, 267 U. S. 87,
'110. Unlike the power of conquest of the British Crown,
considered and rejected as a precedent for us in Fleming
v. Page, 9 How. 603, 618, the association of removal with
appointment of executive officers is not incompatible with
our republican form of Government,

The requirement of the second section of Article II
that the Senate should advise and consent to the Presi-
dential appointments, was to be strictly construed. The

words of section 2, following the general grant of execu-

tive power under section 1, were either an enumeration
and emphasis of specifi¢ functions of the Executive, not
all inclusive, or were limitations upon the general grant
of the executive power, and as such, being limitations,
should not be enlarged beyond the words used. . Madi-
son, 1 Annals, 462, 463, 464. The executive power was
given in general terms, strengthened by specific terms
where emphasis was regarded as appropriate, and was
limited by direct expressions where limitation was needed,
and the fact that no express limit was placed on the
power of removal by the Executive was convincing indi-
cation that none was intended. This is the same con-
struction of Article II as that of Alexander Hamilton

- quoted infra.
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Second. The view of Mr. Madison and his associates
was that not only did the grant of executive power to the
President in the first section of Article II carry with it
the power of removal, but the express recognition of the
power of appointment in the second section enforced this
view on the well approved principle of constitutional and
statutory construction that the power of removal of execu-
tive officers was incident to the power of appointment. It
was agreed by the opponents of the bill, with only one or
two cxceptions, that as a constitutignal principle the
power of appointment carried with it the power of re-
moval. Roger Sherman, 1 Annals of Congress, 491. This
principle as a rule of constitutional and statutory con-
struction, then generally conceded, has been recognized
ever since. Ezx parte Hennen, 13 Peters 230, 259; Reagan
v. United States, 182 U. S. 419; Shurtleff v. United States,
189 U. 8. 311, 315. The reason for the principle is that
those in charge of and responsible for administering func-
tions of government who select their executive subordi-
nates need in meeting their responsibility to have the
power to remove those whom they appoint.

Under section 2 of Article I, however, the power of
appointment by the Executive is restricted in its exercise
by the provision that the Senate, a part of the legislative
branch of the Government, may check the action of the
Executive by rejecting the officers he selects. Does this
make the Senate part of the removing power? And this,
after the whole discussion in the House is read atten-
tively, is the real point which was considered and decided
in the negative by the vote already givien. .

The history of the clause by which the Senate was
given a check upon the President’s power of appointment
makes it clear that it was not prompted by any desire to
limit removals.% As already pointed out, the important
purpose of those who brought about the restriction was
to lodge in the Senate, where the small States had equal
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representation with the larger States, power to prevent

tha President from making too many appointments from

the larger States. Roger Sherman and Oliver Ellsworth,
delegates from Connecticut, reported to its Governor:

“'The equal representation of the States in the Senate and

the voice of that branch in the appointment to offices
will sceure the rights of the lesser as well as of the greater

States.” 3 Farrand, 99. The formidable opposition o the
Scnate’s veto on the President’s power of appointment

indicated that, in construing its cflect, it should not be

extended beyond its express application to the matter of
appointments. This was made apparent by the remarks
of Abraham Baldwin, of Georgia, in the debate in the

First Congress. He had been a member of the Constitu-

tional Convention. In opposing the construction which
would extend the Senate’s power to check appointments
to removals from office, he said:

/ “T am well authorized to say that the mingling of the
/powers of the President and Senate was strongly opposed
{ in the Convention which had the honor to submit to the
! consideration of the United States and the different States

the present system for the government of the Union.

Some gentlemen opposed it to the last, and finally it was
‘the prineipal ground on which they refused to give it their
signature and assent. One gentleman called it a mon-
- strous and unnatural connexion and did not hesitate to
* affirm it would bring on convulsions in the government.
- This objection was not confined to the walls of the Con-
| vention; it has been subject of newspaper declamation
\and perhaps justly so. Ought we not, therefore, to be

‘careful not to extend this unchaste connexion any

further?” 1 Annals of Congress, 557.

\ Madison said:

“ Perhaps there was no argument urged with more sue-

cess or more plausibly grounded against the Constitution
und_er which we are now deliberating than that founded
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on the mingling of the executive and legislative branches
of the Government in one body. It has been objected
that the Senate have too much of the executive power
even, by having control over the President in the appoint-
ment to office. Now shall we cxtend this connexion be-
tween the legislative and executive departments which
will strengthen the objection and dimijnish the responsi-
bility we have in the head of the Executive?” 1 Annals
of Congress, 380.

It was pointed out in this great debate that the power
of removal, though equally essential to the executive
power, is different in its nature from that of appointment.
Madison, 1 Annals of Congress, 497, et seq.; Clymer, 1
Annals, 489; Sedgwick, 1 Annals, 522; Ames, 1 Annals,
541, 542; Hartley, 1 Annals, 481. A veto by the Sen-
ate—a part of the legislative branch of the Gavern-
ment—upon removals is & much greater limitation
upon the executive branch and a much more serious
blending of the legislative with the executive than a
rejection of a proposed appointment. It is not to be
implied. The rejection of a nominee of the President
for a particular office does not greatly embarrass him in
the conscientious discharge of his high duties in the selec-
tion of those who are to aid him, because the President
usually has an ample field from which to select for office,
according to his preference, competent and capable men.
The Senate has full power to reject newly proposed ap-
pointees whenever the President shall remove the incum-
bents. Such a check enables the Senate to prevent the
filling of offices with bad or incompetent men or with
those against whom there is tenable objection,

The power to prevent the removal of an officer who has
served under the President is different from the authority
to consent to or reject his appointment. When a nomi-
nation is made, it may be presumed that the Senate is, or
may become, as well advised as to the fitness of the nomi-
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nee as the President, but in the nature of things the
defects in ability or intelligence or loyalty in the adminis-
tration of the laws of one who has served as an officer
under the President, are facts ag to which the President,
or his trusted subordinates, must be better informed than
the Senate, and the power to remove him may, there-
fore, be regarded as confined, for very sound and practical
reasons, to the governmental authority which has admin-

.istrative eontrol. The power of removal is incident to the -

power of appointment, not to the power of advising and

consenting to appointment, and when the grant of the

executive power is enforced by the express mandale to
take care that the laws be faithfully executed, it empha-
sizes the necessity for including within the executive
power as conferred the exclusive power of removal.
Oliver Ellsworth was a member of the Senate of the
First Congress, and was active in securing the imposition
of the Senate restriction upon appointments by the Presi-
dent. He was the author of the Judiciary Act in that
.Congress, and subsequently Chief Justice of the United
States. His view as to the meaning of this article of the
Constitution, upon the point as to whether the advice of
‘the Senate was necessary to removal, like that of Madi-
son, formed and expressed almost in the very atmosphere
of the Convention, was entitled to great weight. What
he said in the discussion in the Senate was reported by

Senator William Patterson, 2 Bancroft, History of the

_ Constitution of the United States, 192, as follows:

- “The three distinct powers, legislative, judicial and
~ ‘executive should be placed in different hands. ‘ He shall
take eare that the laws be faithfully executed ’ are sweep-
ing words. The officers should be attentive to the Presi-
dent to whom the Senate is not a council. To turn a
‘man out of office is an exercise neither of legislative nor
of judicial power; it is like a tree growing upon land that
'has been granted. The advice of the Senate does not
‘make the appointment. The President appoints. There
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are certain restrictions in certain cases, but the restriction
is as to the appointment and not as to the removal.”

In the discussion in the First Congress fear was ex-
pressed that such a constitutional rule of construction as
was involved in the passage of the bill would expose the
country to tyranny through the abuse of the exercise of
the power of removal by the President. Underlying such
fears was the fundamental misconception that the Presi-

“dent’s attitude in his exercise of power is one of opposi-

tion to the people, while the Congress is their only de-
fender in the Government, and such a misconception may
be noted in the discussions had before this Court. This
view was properly contested by Mr. Madison in the dis-
cussion (1 Annals of Congress, 461), by Mr. Hartley (1
Annals, 481), by Mr. Lawrence (1 Annals, 485), and by
Mr. Scott (1 Annals, 533). The President is a repre-
sentative of the people just as the members of the Senate
and of the House are, and it may be, at some times, on
some subjects, that the President elected by all the people
is rather more representative of them all than are the
members of either body of the Legislature whose con-
stituencies are local and not countrywide; and, as the
President is elected for four years, with the mandate of
the people to exercise his executive power under the Con-
stitution, there would seem to be no reason for construing
that instrument in such a way as to limit and hamper
that power beyond the limitations of it, expressed or
fairly implied. '

Another argument advanced in the First Congress
against implying the power of removal in the President
alone from its necessity in the proper administration
of the executive power, was that all embarrassment in
this respect could be avoided by the President’s power of
suspension of officers, disloyal or incompetent, until the
Senate could act. To this, Mr. Benson, said:

“Gentlemen agk, will not the power of suspending an

officer be sufficient to prevent mal-conduct? Here is some
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inconsistency in their arguments. They declare that
Congress have no right to construe the Constitution in
favor of the President, with respect to removal; yet they
propose to give a construction in favor of the power of
suspension being exercised by him. Surely gentlemen do
not pretend that the President has the power of suspen-
sion granted expressly by the Constitution; if they do,
they have been more successful in their researches into
that instrument than I have been. If they are willing to
allow a power of suspending, it must be beeause they con-
strue some part of the Constitution in favor of such a
grant. The construction in this case must be equally
unwarrantable. But admitting it proper to grant this
power, what then? When an officer is suspended, does the
place become vacant? May the President proceed to fill it
up? Or must the public business be likewise suspended?
When we say an officer is suspended, it implies that the
place is not vacant; but the parties may be heard, and,
after the officer is freed from the objections that have
been taken to his conduct, he may proceed to execute the
duties attached to him. What would be the consequence
of this? If the Senate, upon its meeting, were to acquit
the officer, and replace him in his station, the President

would then have a man forced on him whom he considered ,

as unfaithful; and could not, consistent with his duty,
and a proper regard to the general welfare, go so far as
to entrust him with full communications relative to the
business of his department. Without a confidence in the
Executive department, its operations would be subject to
perpetual discord, and the administration of the Govern-
ment become impracticable.” 1 Annals of Congress, 506.

Mr. Vining said:

“The Departments of Foreign Affairs and War are pecu-
liarly within the powers of the President, and he must be
responsible for them; but take away his controlling power,
and upon what prineiple do you require his responsibility?
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“Tho gentlemen say the President may suspend. They
were asked if the Constitution gave him this power any
more than the other? Do they contend the one to be a
more inherent power than the other? If they do not, why
shall it be objected to us that we are making a Legislativo
construction of the Constitution, when they are contend-
ing for the same thing?”’ 1 Annals of Congress, 512,

In the case before us, the same suggestion has been
mndo for the same purpose, and we- think it is well
angwered in the foregoing. The implication of removal
by the President alone is no more a strained construction
of the Constitution than that of suspension by him alone,
and the broeder power is much more needed and more
strongly to be implied, ' :

Third. Another argument urged against the constitu-

“tional power of the President alone to remove executive

officers appointed by him with the consent of the Senate
is that, in the absence of an express power of removal
granted to the President, power to make provision for
removal of all such officers is vested in the Congress by
section 8 of Article I. .

Mr. Madison, mistakenly thinking that an argument
like this was advanced by Roger Sherman, took it up and
answered it as follows: ‘ ‘

‘“He seems to think (if I understand him rightly) that
the power of displacing from office is subject to Legislative
discretion; because, having a right to create, it may limit
or modify as it thinks proper. I shall not say but at first
view this doctrine may seem to have some plausibility.
But when I consider that the Constitution elearly
intended to maintain a marked distinetion between the
Legislative, Executive and Judicial powers of Govern-
ment; and when I consider that if the Legislature has a
power, such as is contended for, they may subject and
transfer at discretion powers from one department of our
Government to another; they may, on that principle,

»
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exclude the President altogether from éxercising any

authority in the removal of officers; they may give [it]

‘to the Senate alone, or the President and Senate com-
bined; they may vest it in the whole Congress; or they
may reserve it to be excrcised by this house. When I
consider the consequences of this doctrine, and compare
them with the true principles of the Constitution, I own
“that I can not subscribe to it. .. .” 1 Annals of Con-
gress, 495, 496.

Of the eleven members of the House who spoke from
amongst the twenly-two opposing the bill, two insisted
that there was no power of removing officers after they
‘had been appointed, except by impeachment, and that
the failure of the Constitution expressly to provide
another method of removal involved this conclusion.
Eight of them argued that the power of removal was in
the President and the Senate—that the House had
nothing to do with it; and most of these were very
‘insistent upon this view in establishing their contention
that it was improper for the House to express in legisla-
tion any opinion on the constitutional question whether
the President could remove without the Senate’s consent.

The constitutional construction that excludes Congress
from legislative power to provide for the removal of su-
perior officers finds support in the second section of Article

II. By it the appointment of all officers, whether superior
or inferior, by the President is declared to be subject
to the advice and consent of the Senate. In the absence
of any specific provision to the contrary, the power of ap-
~ pointment to executive office carries with it, as a neces-

sary incident, the power of removal. Whether the Senate

must concur in the removal is aside from the point we
now are considering. That point is, that by the specific
* constitutional provision for appointment of executive of-
ficers with its necessary incident of removal, the power
of appointment and removal is clearly provided for by
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the Constitution, and the legislative power of Congress
in respect to both is excluded save by the specific excep-
tion as to inferior offices in the clause that follows, iz,
“but the Congress may by law vest the appointment of
such inferior officers, as they think proper, in the President
alone, in the Courts of Law, or in the Heads of Depart-
ments.” These words, it has been held by this Court, give
to Congress the power to limit and regulate removal of such
inferior officers by heads of departments when it exercises

its constitutional power to lodge the power of appointment °

with them. United States v. Perkins, 116 U. S. 483, 485.
Here, then, is an express provision, introduced in words of
exception, for the exercise by Congress of legislative power
in the matter of appointments and removals in the case of
inferior executive officers. The phrase “ But Congress
may by law vest ” is equivalent to “ excepting that Con-
gress may by law vest.” By the plainest implication it
excludes Congressional dealing with appointments or re-
movals of executive officers not falling within the excep-
tion, and leaves unaffected the executive power of the
President to appoint and remove them.

A reference of the whole power of removal to general

legislation by Congress is quite out of keeping with the -

plan of government devised by the framers of the Con-
stitution. It could never have been intended to leave to
Congress unlimited discretion to vary fundamentally the
operation of the great independent executive branch of
government and thus most seriously to weaken it. It
would be a delegation by the Convention to Congress of
the function of defining the primary boundaries of another
of the three great divisions of government. The inclusion
of removals of executive officers in the executive power
vested in the President by Article II, according to its
usual definition, and the implication of his power of re-
moval 01: such officers from the provision of section 2
expressly recognizing in him the power of their appoint-





