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, UNITED STATES DISTRICT COURT
- FOR THE DISTRICT OF COLUMBIA 7.

UNITED STATN\, ex rel.
H. JOHN ROGERS,
| Plaintiff
v. o . CIVIL ACTION ¥0. 74-1455
WILLIAM B. SAXSE, et al., |

‘Defendants.

/

DEFENDANTS ' MOTION 10 DISISS

'Defendahte, by their under31cned attorneys, hereby ﬁove

to dismiss the above~ent1tled action oursuant to Rules 12(b)(l)
and (6) of the Federal Pules of C1v1l Procedure on the grounds
that the Court lacks jurlsdlctlon over the subject matter of
the action and the comolalnt falls to state a clalm upon whlch
retlef can be granted. -

- In support of»this Oppositioh, the Court is'resnectfully‘
referred to the "emorandum in Suoport of Motion to Dismiss,

flled herew1th

‘Respectfully submitted,

CAPLA A. HILLS
'AssistantbAttorney General

EARL J. SIL3ER®
United States Attorney

‘IRVING JATTS
Deputy Assistant Attorney Gener
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IRYIN GOLDBLNO::
Acting Deputv Assistant |
Attorney General o

PETER M. KREILIDLER _ |
Counsel to the Special Prosect
1425 X Street, 1. W.

‘Washington, D. C. 20005

JEFFPEY A¥ELPAD

Attorneyvs, Departiment of Justi
Washington, D. C. 20530
(202) 739-3300

Attorneys for Defendants.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CCLUMBIA

UNITED STATES, ex rel.

-H. JOHW ROGERS,

Plaintiff
v. CIVIL ACTION NO. 74-1455
WILLIAM B. SAXBE, et al.,

| Defendants.

/

MEMORANDUIM IN SUPPORT OF
DEFENDANTS ' slUTION TU DISHISS

STATEMENT OF THE CASE

Plalntlff in thlS sult asserts that he is entltled to
obtaln rellef en301n1ng the Attorney General and the Special
Prosecutor "fron any and all actions and 1nvestlgatlons con-

cerning the uncondltlonal pardon granted to former Pres1dent

»Rlchard H Nixon" (Complalnt prayer for rellef (L)). Plain-

tiff - further seeks the removal of Special Prosecutor Jaworskl,

~an Order dlrectlng the Attorney General and/or the Court to

apD01nt three attorneys to 1nvest1gate the pardon and take
further actlon and damages. (Complalnt, prayer for rellef 2-4,
6). The complaint further alleges that plalntlff—ls a member
of the West Virginia and Supreme Court Bars and that plaintiff

brings the action on behalf of a class-"defined as all those

- citizens of the Unlted States of Anerlca who oppose the grantlng

of an uncondltlonal nardon to former Presrdent Rlchard M. Nixon"
(Complalnt, para: 1, 5 ~ prayer for relief 5).

Defendants' Motlon to Dlsmlss should ke granted because
plalntlff lacPs standlng to malntaln this action and he has

failed to demonstrate the existence of a justiciable case or

‘controversy.
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ARGUMENT

A. Standing .

v s
The Supreme Court recently reaffirmed what has been g -

1ong—standing‘and fundamental premise of the law of federal_'

' jurisdiction~-that a person cannot present any question he

deems of interest to a federal court for resolution. The
case or controversy requirement of Article III does not permit
litigation of a "generalized grievance" where the impact is

Pundifferentiated and 'common to all members of the public.'"

' United States v. Richardson, -~-- U.S. —-———, 42 U.5.L.W. 5088

(June 25, 1974). As the Chief Justice observed in his opinions

for the,Court in these casés:

The party who invokes the [judicial] |

- power must be able to show . . . that
‘he has sustained or is in immediate
‘danger of sustaining some direct injury
« « ., and not merely that he suffers in

' some indefinite way in common with
people generally. [Richardson, supra,

" at 5078 (quoting from Frothingham v.
Mellon, 262 U.S. 447, 488).]

* x x % %

[sltanding to sue may not .be predicated
upon an interest of the kind alleged here
which is held in common by all members of
the public, because of the necessarily -
abstract nature of the injury all citizens
share. Concrete injury, whether actual
or threatened, is that indispensable
element of a dispute which serves in part
to cast it in a fornm traditionally capable
of judicial resolution. [Schlesinger v.
Reservists Committee to Ston the War, supra,
42 L.W., at 5092.] '

"Tplaintiﬁf:dqes'hot assert any concrete injury whichk
differentiaies'his_intereSt ftom'that_qommon to all members
of the public. | . |
With respect to hig}chéllenge'to the pafdon, plaintiff
advances nothing but'a generalized grievéncg about the conduct
of government,_which the Supreme Court has clearly determined

is not cognizable by a federal court. This Court, in Koffler
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v. Ford, Civil No. 74-1406 (Judge Gesell, Septenber 25, 1974),

rejected a similar challenge to the pardon for lack of standing

-
-

-and held:

- - . when the pardon is granted this
act cannot be reviewed by a court on
the mere complaint of a citizen. The
.fact that plaintiff is a tazpayer, an
attorney and legal educator gives hin
no special standlnc different from any
other citizen. See Schlesincer v.

" Reservists Committee to Stop the Var,
94 S5.Ct. 2925 (i974); Unitec States v.
Richardscon, 94 S.Ct. 29240 (1974).
[Koffler v. Ford, D.D.C. Civil o
74 1406 (Septemoer 25, 1974). ]

Pleintlfc,,therefore, lacks standing to-maintain this action
and it should be diSmissed.

- An additionel jurisdictional’defect in this complaint isi
its fallure to demonstrate the eXLStence of a 5usticiable case
or controversy. Th;s jurisdictional defect exists vholly apart.
from the;plalntlff‘s lack of standing to maintain this action.

A "threshold requirement imposed by Art. III of the Consti-
tution; is "that tnose who seek to invoke the power of federal
courts must allege an actuei case or controversy." O'Shea'v;
Littleton, 414 U.sS. 488 493 (1974). In order to establlsh a

case or controversy "[a]bstract injury is not enough. . . ."

The 1njury or threat of injury must be both "real and immediate,"

not "conjectural" or "hypothetical". Even a "constitutional

"question, First Amendment or otherw1se must be presented in

the context of a spec1tlc live grlevance." Golden v. Zwvickler,

394 u.s. 103, 110 (1969)f "See also, Laird v. Tatum, 408 U.S.

1 (1972). The "threshold" test, again, is that plaintiff go

beyond a "hypothetical” or "conjectural" grievance and allege
an 1mmed1ate and real case or controversy. Plaintiff clearly

fails thlS test.
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B. A Decision Not To Prosecute A
Particular Individual Is Dis-
cretionary And Mot Subject To e
Judicial Control.

Plaintiff directs his claiﬁs against the prosecuting
authorities (the Attorney General and the Special Prosecutor)
and seeks to focus prosecutorial efforts on a particular
individualg Plaintiff may not maintain an action seeking
such relief: | | o |

The Court's prior decisions con-
sistently hold that a citizen lacks
standing to contest the policies of the
prosecuting authority when he himself is
neither orosecuted nor threatened with

" prosecution. * * * Although these cases
arose in a somewhat different context,
- they demonstrate that, in American juris-
. - prudence at least, a private citizen lacks
‘ - a judicially cognizable interest in the
. . prosecution or nonprosecution of another.
-/ [Linda R. S. v. Richard D., 410 U.S. 614,
619 (1973) (citations omitted)].

For thls reason the Dlstrlct of Columbia Clrcult Court of
Appeals has con51stently rejected attempts to interfere with

the prosecutor S dlscrettcn. Newman v. United States, 382 F.2d

479 (D.C. Cir; 1967), cert denied 381 U.S. 735; Powell v.:

Katzenbach, 359 F.2d 234 (D. C Clr. 1o 65), cert. denled 384

U.S. 906 ("It is well settled that the auestlon of whether and
when prosecution is to be instituted is within the discretion

of the Attorney General.”); Nader v. Saxbe, 497 F.2d4 676 (D.C.

. Cir. 1974), Moses v. Latzenbach 342 F.2d 931 (D.C. Clr. 1965),

afflrmlng 219 F. Supp. 762 This fundamental pr1nc1ple should
result in dlsmlssal of the actlon.'

COHCLUSIOV

For the foreg01ng reasons, Defendants' Motion to Dlsmlss

should be granted

Respectfullv submitted,

CARLA A, HILLS
Assistant Attorney General
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. PETER M. KREINUDLER

~Washington, D.C. 20005

Washington, D. C. 20530

EAPL, J,. SILBL™Y
0

United States Attorney

IRVIIIG JATFL
Deputy Assistant Attorney Gef

IRVIN GOLDBLOOM
Acting Deputy Assistant
' Attorney General

Counsel to the Special Prosed
1425 X Street, N. W.

JEFFPREY AXELRAD :
Attorneys, Department of Just
(202) 739-3300

Attorneys for Defendants.
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” _ UNITED STATES DISTRICT cournr 1
‘ FOR THE DISTRICT OF .COLUMBIA

. .
UNITED S ATES, ex rel. |
H. JOHN ROGERs, ™™ | '
| |
Plaintiff

v. CIVIL ACTION NO. 74 |
WILLIAM B. SAXBE, et al.,, ,

Defendants,

advised in the premises, ‘it is this
‘ORDERED that the Defendants’

hereby is,

___day of December, 19741

Motion to Dismiss be, ang

granted; and it is

. . o |
FURTHER ORDERED that the action be, and hereby is, dis-

missed.

UNITED STATES DISTRICT JUDGE
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CERTIFICATE OF SERVICE

I hereby certify that I have served copies of the fore-
going Defendants' Hotion to Dismiss, supporting memoranﬁum,'
and proposed Ordgr upon counsel for plaintiff by placing copies
of the foregoing papers in the mail addressed to plaintiff at

2114 In@iaﬁola Avenue, Columbus, Ohio 43201, this 6th day of

December, 1974..

. JEFFREY AXELRAD
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t i o -~ UNITED STATES DISTRICT COURT o
b oL  FOR THE DISTRICT OF COLUMBIA ' .

UNITED STATES, ex rel.
f ~ H. JOHN ROGERS,
Plaintiff

ve ~_ CIVIL ACTION NO. 74-1455

e e ot . A 5

WILLIAM B. SAXBE,jetAal.,/

Defendants.

/

'DEFENDANTS' MOTION TO DISMISS

'Defendante,‘by their>undersigned attorneys, hereby ﬁove
to dismiss the above-entitled action pursuant to Rules lZ(b)(i)
and (6) of the Federal Rules of ClVll Procedure on the grounds
that the Court lacks jurlsdlctlon over the subject matter of
= ~~ the action and the complalnt fails to state a clalm upon whlch
3 ' relief can be granted.

" In support of~this Oppositidn, the Court is respectfully
referred to the‘Memorandum in éupport of Motion to Dismiss,
filed herewith. |

Respec¢tfully submitted,

CARLA A. HILLS
Assistant Attorney General

"EARL J. SILBERT
United States Attorney
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"IRVING JAFFL
Deputy Assistant Attornev General
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IRWIN GOLDBLNOM
Acting Deputv Assistant
Attorney General w

PETER M. KREINDLER

Counsel to the Special Prosecutor
1425 K Street, M. W.

Washington, D. C. 20005

JEFFREY AXELRAD

Attorneys, Departiment of Justice
Washington, D. C. 20530
(202) 739-3300

Attorneys for Defendants.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

- ) &

UNITED STATES, ex rel.

.H. JOHN POGERS,

Plaintiff
ve CIVIL ACTION NO. 74-1455
WILLIAM B. SAXBE, et al.,

Defendants.

/

MEMORANDUM IN SUPPORT OF
DEFENDANYTS | piOTION TO DISmISS

STATEMENT OF THE CASE

Plalntlff in thlS SUlt asserts that he is entltled to
dbtaln rellef en301n1ng the Attorney General and the Special
Prosecutor "from any and all actions and 1nvestlgatlons con-
cerning the unconditional pardon granted to former President
Richarde. Nixon" (Complaint, prayer for relief (1)). Plain-
tiff further seeks tne remeval of Special Prosecutor Jaworski,
an Order directingAthe Attorney General and/or the Court to
appoint three attorneys to investigate'the pardon and take
further action and damages. (Complalnt, prayer for relief 2-4,
6). The complaint further alleges that plalntlff is a member
of the West Vlrglnla and Supreme Court Bars and that plaintiff

brings the actlon on behalf of a class»“deflned as all those

-citizens of the United States of America who oppose the grantlng

of an uncondltlonal nardon to former President Rlchard M. Nixon"
(Complalnt, para. 1, 5 - prayer for relief 5).

Defendants' Motion to Dismiss should be granted because
plaintiff lacks standing to maintain this action and he has
failed to demonstrate the existence of a justiciable case or

controversy.
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ARGUMENT

A. Standing ‘ o
The Supreme Court récently reaffirmed what has been a r
long-standing and fundamental premise‘of the law of feéeral
jurisdiction~-that a pérson cannot present any question he
deems of interest to a federal court for resolution. The
case or controversy requirement of Article III does not permit
litigation of-a "éeneralized grievance" where the impact is

"undifferentiated and 'common to all members of the public.'"”

United States v. Richardson, --- U.S., ---, 42 U.S.L.W. 5088

(June 25, 1974). As the Chief Justice observed in his opinions

for the Court in these casés:

The party who invokes the [judiciall

. power must be able to show . . . that
-he has sustained or is in immediate
danger of sustaining some direct 1njury
« « «, and not merely that he suffers in
some indefinite way in common with

~ people generally. [Richardson, supra,
at 5078 (quoting from Frothingham v.
Mellon, 262 U.S. 447, 488).]

x * *x *k k

[s]tanding to sue may not be predicated
upon an interest of the kind alleged here
which is held in common by all members of
the public, because of the necessarily -
abstract nature of the injury all citizens
share. Concrete injury, whether actual

or threatened, is that indispensable
element of a dispute which serves in part
to cast it in a form traditionally capable
of jud1c1a1 resolution. [Schlesinger v.
Reservists Committee to Ston the War, supra,
42 L.W., at 5092.]

_'.Plaintiff_dqes'not assert any concrete injury which
differentiates his interest ftom'that common to all members
of the public. o
With respect to his challenge to the pardon, plaintiff
advances nothing but a generalized grievance about the conduct
of government,lwhich the Supreme Court has clearly determined

is not cognizable by a federal court. This Court, in Koffler
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v. Ford, Civil No. 74-1406 (Judge Gesell, September 25, 1974),

rejected a similar challenge to the pardon for lack of standing”

-and held:

. « « Wwhen the pardon is granted this
act cannot be reviewed by a court on
the mere complaint of a citizen. The
.fact that plaintiff is a taxpayer, an
attorney and legal educator gives him
no special standing different from any
other citizen. See Schlesinger v.

" Reservists Committee to Stop the War,
94 S.Ct. 2925 (1974); United States v.
Richardson, 94 S.Ct. 2940 (1974).
Igoffler v. Ford, D.D.C. Civil No.
74-1406 (September 25, 1974).]

Pléintiff, therefore, lacks standing fo maintain this action
and it should be dismissed.

-+ An additional jurisdictional defect in this complaint is.
its failﬁre tg_demonstfateAthe existepce of a 5usticiab1e case
or’controvers§. This jurisdictional-defect exists wholly apart
from the.plaintiff's lack Qf standing to maintain this action.

A "threshold requirément imposed by Art. III of the Consti-
tution‘ is "that tﬁose who seek to invoke the power of federal
courts must allege an actual case or controversy."” O'Shea v.
Littleton, 414 U.S. 488, 493 (1974). 1In order to establish a
case or controverSf,"[a]bst;act\injury is not eno;gh.}. .

The injury or threat of injury must be both “real and immediate,"

not "conjectural" or "hypothetical". Even a "constitutional

"question, First Amehdment or otherwise, must be presented in

the context of a specific live grievance." Golden v. Zwickler,

394 U.S. 103, 110 (1969). See also, Laird v. Tatum, 408 U.S.

1 (1972). The "threshold" test, again, is that plaintiff go
beyond a “hypothetical” or “conjectural“ grievance and allege
an immediate and real case or conttovérSy. Plaintiff clearly

fails this test.
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B. A Decision Not To Prosecute A
Particular Individual Is Dis-
cretionary And Not Subject To -
Judicial Control.

Plaintiff directs his clains against the prosecuting
authorities (the Attorney General and the Special Prosecutor)
and seeks to focus prosecutorial efforts on a particular
individualr Plaintiff may not maintain an action seeking
such relief: | | .

The Court's prior decisions con-
sistently hold that a citizen lacks
standing to contest the policies oI the
prosecuting authority when he himself is
neither orosecuted nor threatened with

' prosecutlon. * % * Although these cases
arose in a somewhat different context,
they demonstrate that, in American juris-—
prudence at least, a private citizen lacks

- a Judlclally cognizable interest in the

" prosecution or nonprosecution of another.

" [Linda R. S. v. Richard D., 410 U.S. 614,
619 ll§73$ (citations omltted)]

For thls reason the District of Columbia Circuit Court of
Appeals has con51stently rejected attempts to interfere with

the prosecutor's discretion. Newman v. United States, 382 F.2d

479 (D.C. Cir. 1967), cert. deniedﬂ 381 U.S. 735; Powell v.

Katzenbach, 359 F.2d 234 (D.C. Cir. 1965), cert. denied, 384

U.s. 906 ("It is well settled that the cquestion of whether and
when prosecutlon is to be 1nst1tuted is within the discretion

of the Attorney General."); Nader v. Saxbe, 497 r.2d4 676 (D.C.

- Cir. 1974); Moses V. \atzenbach 342 F. 2d 931 (D.C. Clr. '1965),

affirming 219 F Supp. 762. This fundamental principle shouldl
result in dismissal of the action.

‘CONCLUSION

For the foreg01ng reasons, Defendants' lMotion to Dismiss
should be granted

Respectfullyv submitted,

CARLA A. HILLS N
Assistant Attorney General
‘!‘)
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EARL J. SILBERT
United States Attorney

IRVING JAFFL
Deputy Assistant Attorney General

TRWIN GOLDBLOOM

Acting Deputy Assistant

Attorney General

. PETER M. KREINDLER

Counsel to the Special Prosecutor
1425 K Street, N. W.

~Washington, D.C. 20005

JETFREY AXELRAD

Attorneys, Department of Justice

Washington, D. C. 20530

(202) 739-3300

Attorneys for Defendants.
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WILLIAM B. SAXBE, et al.,

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED S ATES, ex rel. 4
H. JOHN ROGERS, " , A |

Plaintiff

v. CIVIL ACTION NO. 74-1455

Defendants.

 ORDER
This matter having come before the Court on the Defendants'
Motion to Dismiss filed by.defendents and the Court being fully
advised in the premises, it is thie ____day of December, 1974
-ORDERED ﬁhat the Defendants' Motion to Dismiss be, and
hereby is, granted; and it is
FURTHER ORDERED that the action be, and hereby is, dis-

missed.

UNITED STATES DISTRICT JUDGE
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CERTIFICATE OF SERVICE e

I hereby certify £hat I have served coéies of the fore-
going Defendants' Motion to Dismiss, supporting memorandum,
and proposed Ordgr upon counsel for plaintiff by placing copies
of the foregoing papers in the mail addressed to plaintiff at
2114 Indianola Avenue, Columbus, Ohio 43201, this 6th day of

December, 1974.

. JEFFREY AXELRAD





