The original documents are located in Box 32, folder “Nixon - Papers Saxbe Opinion re
Ownership” of the Philip Buchen Files at the Gerald R. Ford Presidential Library.
Copyright Notice
The copyright law of the United States (Title 17, United States Code) governs the making of
photocopies or other reproductions of copyrighted material. Gerald R. Ford donated to the United
States of America his copyrights in all of his unpublished writings in National Archives collections.
Works prepared by U.S. Government employees as part of their official duties are in the public
domain. The copyrights to materials written by other individuals or organizations are presumed to
remain with them. If you think any of the information displayed in the PDF is subject to a valid
copyright claim, please contact the Gerald R. Ford Presidential Library.

Digitized from Box 31 of the Philip Buchen Files at the Gerald R. Ford Presidential Library

THE WHITE HOUSE
WASHINGTON

August 22, 1974

Dear Mr. Attorney General:
By this letter I am requesting your legal op1mon
concerning papers and other historical materials
retained by the White House during the administration
of former President Richard M. Nixon and now in the
possession of the United States or its officials. Some
such materials were left in the Executive Office Building
or in the White House at the time of former President Nixon 1 s
departure; others had previously been deposited with the
Administrator of General Services.
I would like your advice concerning ownership of these
materials and the obligations of the government with
respect to subpoenas or court orders issued against the
government or its officials pertaining to them.
Sincerely,

Gerald R. Ford
The Honorable William B. Saxbe
The Attorney General
Washington, D. C.

··-..........

Draft/8/29/74

DRAFT OF PROPOSED LETTER FOR PRESIDENT
TO SEND ATTORNEY GENERAL
Dear Mr. Attorney General:
By this letter, I am r2questing your legal opinion concerning papers and other historical materials prepared and
maintained in the White House office during the Administration of former President Richard M. Nixon and still located
in the Executive Office Building or in the White House.
We have been advised that certain of the items involved
are required by former President Nixon in order that he may
!

·f

complete the task of complying with the subpoena directed
to him in connection with the pending case of United States
v. Mitchell, et al, which is presently set for trial on
September 30, 1974.

We are further advised that certain

items will be needed by former President Nixon for other
purposes relating to that case, wherein he has been subpoenaed as a witness, and for other litigation now pending
or in contemplation.
I would like your advice concerning the ownership of
these materials; the obligation of the Government to deliver

.·

..·.

them to former President Nixon at his request; [the right of
the Government to examine them for evidence of criminal
wrongdoing;]

and the obligations of the Government with

respect to subpoenas or court orders

her.~tofore

or hereafter

issued pertaining to them.
Sincerely,

i

I

I
I
[

I.

Ownership of the Materials.
Beginning with George Washington, every President of the

United States has regarded all the papers and historical
materials-/ which accumulated in the White House during his
administration,of a private or official nature, as his own
property.-

I

In Folsom v. Marsh, 9 Fed. Case 342, 2 Story 100,

108-109 (D.C. D. Mass 1841), Mr. Justice Story, while sitting
in circuit, held that President Washington's letters, including
his official correspondence,-/ were his_private property
which he could bequeath, which his estate could alienate, and
in which the purchaser could acquire a copyright.

_/The term "historical materials" is used here as it is defined
in 44 U.S.C. 2101 to cover:
"books, correspondence, documents, papers, pamphlets,
·works of art, models, pictures, photographs,· plats,
maps, films, motion pictures,-sound recordings, and
other objects or materials having historical or commemorative value."
_/Statement of Dr. Grover, Archivist of the United States,
during the House Hearings on the Joint Resolution of August 12,
1955, supra, To Provide for the Acceptance and Maintenance of
Presidential Libraries, and for Other Purposes. Hearing before
a Special Subcommittee of the Committee on Government Operations, House of Representatives, 84th Cong., 1st Sess., on
H.J. Res. 330, H.J. Res. 331, and H.J. Res. 332 (hereafter
referrred to as 1955 Hearings), pp. 28, 45.
_/The official documents involved in that case were:
Letters addressed by Washington, as commanderin-chief, to the President of Congress.
Official letters to governors of States and
speakers of legislative bodies.
Circular letters.
General orders.
Communications (official) addressed as
President to his Cabinet.
Letter accepting the command of the army,
on the expected war with France. 2 Story, at
104-105.

A classic exposition and explanation of the status of
Presidential papers, private and official, was set forth by
President Taft in a lecture presented several years after
he had left the

White House:

"The offic·e of the President is not a recording office. The vast amount of correspondence that
goes through it, signed either by the President or
his secretaries, does not become the property or a
record of the government unless it goes on to the
official files of the department to which it may be
addressed. The President takes with him all the
correspondence, original and copies, carried on during his administration. Taft, The Presidency, pp. 3031 (1914). [Emphasis supplied.]
It is true that section 507 of the Federal Records Act
of 1950, 64 Stat. 587, the predecessor to the Joint Resolution
~- .

i

of August 12, 1955, 69 Stat. 695 (now codified in 44 U.S.C.
2101, 2107 and 2108) seemed to distinguish between official
and personal papers of a President (compare subsection (a)

I

dealing with the records of an agency with subsection (e)
relating to the personal papers of a President).

I

A memorandum

prepared in the Office of the Assistant Solicitor General
(now Office of Legal Counsel) on April 6, 1951, on the subject of the President's papers, indicated that such a distinction was inconsistent with historic precedents, and that
the dichotomy would be difficult if not impossible to
effectuate.
: :-.;

:.:.1 ;

In any case, the 1955 Joint Resolution, which serves\',:)
.--:;,·
,,__,.,._.,...,;of\
as the permanent basis of the Presidential Library system,

'·

clearly rejects the distinction and proceeds on the premise
that a President has title to all the documents and
historical materials--whether personal or

offici~-which

accumulate in the White House during h:i.s incumbency.
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This appears first from the omission of the word
"personal" from 44 U.S.C. 2107(a), the equivalent to section
507(e) of the 1950 Federal Records Act of 1950.

Thus, the

current law covers the deposit . _of all Presidential papers,
not only personal ones.

Second, during the debate on the

Joint Resolution on the floor of the House, Congressman. Moss,
who was

~n

charge of the bill, expressly stated:

•

"Four. Finally, it should be remembered that
presidential papers belong to the President, and
that they have increased tremendously in volume
in the past 25 or 30 years. It is no longer
possible for a President to take his papers home with
him and care for them properly. ~is no accident
that the last three Presidents--Hoover, F.D. Roosevelt,
and Harry Truman--have had to make special provisions
through the means of the presidential library to take
care of their papers." 101 Cong. Rec. 9935. [Emphasis
supplied.]
.
So far as we are aware, no members of Congress disagreed.
Finally, the hearings on the Joint Resolution before a
Special Subcommittee of the House Committee on Government
Operations indicate full congressional awareness that all
Presidential papers are the private property of the President.

1

1955 Hearings, pp. 12, 20, 28, 32, 52, 54, 58.
The most recent discussion concerning ownership of
Presidential papers appears in the report prepared by the
staff of the Joint Committee on Internal Revenue Taxation
involving the examination of President Nixon's tax returns. ~
H.Rept. 93-966.
•d
Pres~

ents

·
s~nce

The report pointed to the practice of
0

Was h ~ngton
·
/ treat~ng
f
·
· papers, b ot h
t h e~r

private and official, as the.ir personal property; and to the
congressional ratification of the practice in the 1955
library legislation.

It concluded that the historical prece-

dents, taken together with the provisions of the Presidential
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,

Libraries Act, indica·ted that the papers of President Nixon
should be considered his personal property.
II.

Disposition of Materials Subject to Court Orders and
Subpoenas.
Even though the government is merely the custodian and

not the owner of the subject materials, it can properly be
sur)jected to court directives relating to them.

The Federal

Rules of Criminal Procedure authorize the courts, upon motion
of a defendant, to order the Government to permit access to
papers and other objects "which are within the possession,
custody or control of of the government
Crim. P. 16(b).

"

Fed. R.

A similar provision is applicable with

regard to discovery in civil cases involving material within
the "possession, custody or control" of a party (including·
the Gove.rnment).

Fed. R. Civ. P. 34(a).

In addition, in

both criminal and civil cases, a subpoena may be issued directing a person to produce documents or objects which are
within his possession, but which belong to another person.
Fed. R. Crim. P. 17(c); Fed. R. Civ. P. 45(b).

See, e.g.,

Couch v. United States, 409 U.S. 322 (1973) ; Schwimme·r v.
United States, 232 F.2d 855, 860 (8th Cir., 1956), cert.
denied, 352 U.S. 833; United States v. Re 1
449 (S.D.

313 F.Supp. 442,>

N~Y.l970).

The question arises as to the status of court orders or
subpoenas issued before former President Nixon resigned his
position.

With respect to those directed against the United

States there is no question of continued applicability, since

-

,...

the United States remains in custody of the materials in
question.

With respect to the subpoena that issued in United

States v. Nixon, ___ U.S. ___ , if any portions of that
subpoena remain uncomplied with the answer is far less
clear.

Prior to the adoption of Fed. R. Civ. P

-----'

the rule was that a law suit against a government official
would not continue in effect against his successor in
office, and that a substitution of parties would be
necessary (cite of cases).

There is no such curative

statute with respect to subpoenas, which are presumably
no less personal than party status in a law suit.

On the

other hand, we are aware of no case law on the subject,
and it is possible that ruling on the precise issue in
modern times without restrictive case precedent a court
might reach the contrary conclusion.

This is particularly

the case with respect to a subpoena as well publicized as
one directed to the President of the United States.

On

balance, we are inclined to believe that the old subpoena
would not be effective, but until the matter is definitively
resolved it would be wise to assure the retention of materials
responsive to that earlier subpoena. (During the period of
such retention, former President Nixon and his representatives

It

would have to be allowed access to the materials, with
appropriate safeguards against removal. i:{ ,
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We conclude, therefore, that those

portions of the docu-

ments and materials in question which are the subject of
court orders or subpoenas issued before August 9 and addressed
to the United States or to Richard M. Nixon, President of the
United States, must be treated and disposed of in accordance
with the terms of those orders or subpoenas.

Such

obl~gation

would supersede any demand by President Nixon for return of
the materials subject to those orders or subpoenas, though
he would, of course, be able to petition the appropriate
courts to substitute orders and subpoenas directed to him,
so that the materials might be returned to his control.

He

would also be able to challenge the validity of these orders
and subpoenas on constitutional or other grounds.
Schwimmer v. United States, supra, 232 F.2d at 861.

5 (a)

s ee,

e.g_.,

i

!

I'
I

Optional Paragraph, end of PART
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The foregoing conclusions would be altered if the
Government were not the custodian of the materials in
question.

This would be the case if the materials were

contained in offices provided to the former President
pursuant to the Presidential Transition Act of 1963.

In

that event, the United States in our view would be no
more subject to court orders or subpoenas with respect to
the documents in question than would the owner of an office
buildfng- be subject to a subpoena with respect to materials
contained in the premises of one of his tenants.

We do

not understand, however, that the materials are preserved
in premises that are subject to the exclusive and unrestricted
use of the former President, which in our view makes it
clear that the Presidential Transition Act is not the basis
of the present arrangement.

/

J
III.

/

Disposition of Materials not Subject to Court Orders
or Subpoenas.
Those portions of the materials which are not subject

to court order or subpoena, being the property of former
President Nixon,should generally speaking be disposed of according to his instructions.

These materials are, however,

affected by public interest which may justify subjecting the
absolute ownership rights of the ex-Pres-ident to certain limitations directly related to the character of the documents
as records of government activity.

Thus, in Folsom v. Marsh,

supra, Mr. Justice Story stated the following:
"In respect to official letters, addressed to
the government, or any of its departments, by public
officers,so far as the right of the government extends, from principles of public policy, to withhold
them from publication, or to g!ve them publicity,
there may be a just ground of distinction. It may
be doubtful, whether any public officer is at liberty to publish them, at least, in the same age, when
secrecy may be required by the public exigencies,
without the sanction of the government. On the other
hand, from the nature of the public service, or the
character of the documents, embracing historical,
military, or diplomatic information, it may be the
right, and even the duty, of the government, to give
them publicity, even against the will of the writers."
It was recognition of this limitation on private use of priyate
papers containing government information which caused President<
Truman to omit "certain material" from his ,memoirs on the
grounds of national security.

J

Harry S. Truman, Memoirs,

Vol. I, Year of Decisions, p. x.

Upon the death of Franklin

D. Roosevelt during the closing months of World War II,
despite the accepted view that all White House papers belonged

- 6 -

to the President and evolved to his estate, some of the papers
dealing with prosecution of the War {theso-called "Map Room
Pq.pers"}'

were kept by President Truman in "protective

custody" for security reasons until December 1946.

Matter of

Roosevelt, 190 Misc. 34, 344, 73 N.Y.S. 821, 825 (1947), Eighth
Annual Report of the Archivist of the United States as to
the Franklin D. Roosevelt Library (1947), p. 1.

Because

of these historical precedents, and almost from the necessity
of the matter, we would conclude that there might be withheld
from immediate possession of former President Nixon any
materials currently needed for operation of the Government
and any materials which the President might 9eem it essential
to preserve in federal custody for national security reasons.
Beyond possible limitations of this sort upon the
property right of the ex-President, limitations deriving
from the very nature of the documents as records of government activitiy, it is our opinion that

the~pvernment

has no

I

right to examine the documents without court order, or to
withhold them from the former President against his wishes.

"'

More specifically, it would not in our view be proper for
the Government to search the materials without court authorl

ization for evidence of a crime.

While the United

8~a~

may make custodial or caretaking inspections of the
'

of another temporarily in its custody, Harris v.

proper~~

Un~d

States,

390 U.S. 234 (1968), Cady v. Dombrowski, 413 U.S. 433 {1972),
it may not undertake a search for evidence of a crime without
a warrant unless the property was seized or otherwise
acquired in the course of a criminal investigation, Preston v.
United States, 376 U.S. 364 (1946).

- 7 -

To the extent that the

.. .

.

materials in question may be relevant to further criminal
investigation, they may, of course, be subjected to further
subpoenas by the Special Prosecutor.
As to the place of custody of the materials:

Pending

a request ·by former President Nixon for their return, the
materials may be kept in their present location.

They may

al£o be removed to other safe locations subje-c t to Govern..:
ment control, unless a condition of the custody of which we
have not been advised would require the-ir retention in their
present locations.

In the latter event, removal to new

locations could still be achieved by advising former President
Nixon of the Government's unwillingness to continue custody
unless this is permitted.
Some question exists as to the ability of the Government
to continue its custody with the permission of former President
Nixon indefinitely, without any appropriations for that
purpose under the Presidential Transition Ac.t,

--------'

and without any donation of the materials or expression of
intention to donate the materials under the Presidential
Archives Act, 44 U.S.C. § 2101-08.

The public interest in

the documents alluded to above, however, would seem to
justify dedication of government facilities to this purpose
for a reasonable period.
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Dr.:tft/8/29/7!~

D~AFT

OF PROPOSED LETTER FOR PRESIDENT
TO SEND ATTORNEY GENERAL

Dear Mr. Attorney General:
By this letter, I am requesting your legal opinion concerning papers and other historical materials prepared and
maintained in the \,Jhite House office during the Administration of former President Richard H. Nixon and still located
in the Executive Office Building or in the \..Jhite House.
We have been advised that certain of the items involved
are required by former President Nixon in order that he may
I

·-I

complete the task of complying with the subpoena directed
.

-

to him in connection with the pending case of United States
v. Mitchell, et al, which is presently set for trial on
September 30, 1974.

We are further advised that certain

items will be needed by former President Nixon for other
purposes relating to that case, wherein he has been subpoenaed as a witness, and for other litigation-now pending
or in contemplation.
I would like your advice concerning the ownership of
these materials; the obligation of the Government to deliver

them to former President Nixon at his request; [the right of
the Government to examine them for evidence of criminal
wrongdoing;]

and the obligations of the Government with

respect to subpoenas or court orders her,:=tofore or hereafter
issued pertaining to them.
Sincerely,

I.

Ownership of the Materials.
Beginning with George Washington, every President of the

United States has regarded all the papers and historical
materials-/ which accumulated in the White House during his
administration,of a private or official nature, as his own
property.-

I

In Folsom v.

~arsh,

9 Fed. Case 342, 2 Story 100,

108-109 (D.C. D. Hass 1841), Hr. Justice Story, while sitting
in circuit, held that President Washington's letters, including
his official correspondence,-/ were his_private property
which he could bequeath, which his estate could alienate, and
in which the purchaser could acquire a copyright.

_/The term "historical materials" is used here as it is defined
in 44 U.S.C; 2101 to cover:
"books, correspondence, documents, -papers, pamphlets,
-works of art, models, pictures, photographs, plats,
maps, films, motion pictures, -sound recordings, and
qther objects or materials having historical or commemorative value."
of Dr. Gro~er, Archivist of the United States,
during the House Hearings on the Joint Resolution of August 12,
1955, supra, To Provide for the Acceptance and Maintenance of
Presidential Libraries, and for Other Purposes. Hearing before
a Special Subcommittee of the Con®ittee on Government Operations, House of Representatives, 84th Cong., 1st Sess., on
H.J. Res. 330, H.J. Res. 331, and H.J. Res. 332 (hereafter
referrred to as 1955 Hearings), pp. 28, 45.

l!

- 1statement

_/The official documents involved in that case were:
Letters addressed by Washington, as commanderin-chief, to the President of Congress.
Official letters to governors of States and
speakers of legislative bodies.
Circular letters.
General orders.
Communications (official) addressed as
President to his Cabinet.
Letter accepting the command of the army,
on the expected war with France. 2 Story, at
104-105.

I

I

I
I-

I

A classic exposition and explanation of the status of
Presidential papers, private and official, was set forth by
President Taft in a lecture presented several years after
he had left the

White House:

"The offic"e of the President is not a recording office. The vast amount of correspondence that
goes through it, signed either by the President or
his secretaries, does not become the property or a
record of the government unless it goes on to the
official files of the department to which it may be
addressed. The President takes with him all the
correspondence, original and copies, carried on during his administration. Taft, The Presidency, pp. 3031 (1914). [Emphasis supplied.]
It is true that section 507 of the Federal Records Act
of 1950, 64 Stat. 587, the predecessor to the Joint Resolution
of August 12, 1955, 69 Stat. 695 (now codified in 44 U.S.C.
2101, 2107 and 2108) seemed to distinguish between official

I

!

and personal papers of a President (compare subsection (a)
dealing with the records of an agency with subsection (e)
relating to the personal papers of a President).

A memorandum

prepared in the Office of the Assistant Solicitor General
(now Office of Legal Counsel) on April 6, 1951, on the subject of the President's papers, indicated that such a distinction was inconsistent with historic precedents, and that
the dichotomy would be difficult if not impossible to
effectuate.
In any case, the 1955 Joint Resolution, which serves
as the permanent basis of the Presidential Library system,
clearly rejects the distinction and proceeds on the premise
that a President has title to all the documents and
historical materials--\vhether personal or official--which
.

accumulate in the Hhite House d"Ltring his incumbency.
'·'··
j
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'''-""~~

'

....
...

~

Th:=
11

a~pears

first from the omission of thG word

persona1 11 from 44 U.S.C. 2107(a), the equivalent to section

507(e) of the 1950 Federal Records Act of 1950.
current law covers the deposit of
not only personal ones.

~11

Thus, the

Presidential papers,

Second, during the debate on the

Joint Resolution on the floor of the House, Congressman Moss,
who was in charge of the bill, expressly stated:

•

"Four. Finally, it should be remembered thai:
presidential papers belong to the President, and
that they have increased tremendously in volume
in the past 25 or 30 years. It is no longer
possible for a President to take his papers home with
him and care for them properly. It is no accident
that the last three Presidents--Hoover, F.D. Roosevelt,
and Harry Truman--have had to make special provisions
through the means of the presidential library to take
care of their papers." 101 Cong. Rec. 9935. [Emphasis
supplied.]
So far as we are aware, no members of Congress disagreed.
Finally, the hearings on the Joint Resolution before a
Special Subcommittee of the House Committee on Government
Operations indicate full congressional awareness that all
Presidential papers are the private property of the President.
1955 Hearings, pp. 12, 20, 28, 32, 52, 54, 58.
The most recent discussion concerning ownership of
Presidential papers appears in the report prepared by the
staff of the Joint Committee on Internal Revenue Taxation
involving the examination of President Nixon's tax returns.
H.Rept. 93-966.

The report pointed to the practice of

.
Pres1. d ents s1nce

0
was h.1ngton / treat1ng
f
.
. papers, b ot h
t h e1r

private and official, as their personal property; and to the
,.

congressional ratification of the practice in the 1955
library legislation.

It concluded that the historical prece-

dents, taken together with the provisions of the Presidential
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!

Libraries Act, indicated that the papers of President Nixon
should be considered his personal property.
II.

Disposition of Materials Subject to Court Orders and
Subpoenas.
Even though the government is merely the custodian and

not the mvner of the subject materials, it can properly be
su;)jected to court directives relating to them.

The Federal

Rules of Criminal Procedure authorize the courts, upon motion
of a defendant, to order the Government-to permit access to
papers and other objects "which are ·Hithin the possession,
custody or control of of the government
Grim. P. 16(b).

....

II

Fed. R.

A similar provision is applicable with

regard to discovery in civil cases involving material within
the "possession, custody or control" of a party (including
the Government).

Fed. R. Civ. P. 34(a).

In addition, in

both criminal and civil cases, a subpoena may be issued directing a person to produce documents or objects which are
within his possession, but which belong to another person.
Fed. R. Grim. P. 17(c); Fed. R. Civ. P. 45(b).

See~ ~.g.,

Couch v. United States, 409 U.S. 322 (1973); Schwimrrier v.
United States, 232 F.2d 855, 860 (8th Cir., 1956), cert.
denied, 352 U.S. 833; United States v. Re_1
449 (S.D.

313 F.Supp. 442,

N~Y.l970).

The question arises as to the status of court orders or
~?~

subpoenas issued before former President Nixon resigned his
position.

With respect to those directed against the United

States there is no question of continued applicability, since
{)

- ,_. -

.•

.I

the llr..:..:ea States remains in custody of the materials in
que stion.

With respect to the subpoena that issued in United

States v. Nixon, ___ U.S. ___ , if any portions of that
subpoena remain uncomplied with the answer is far less
clea r .

Prior to the adoption of Fed. R. Civ. P

the rule 'as that a

lm~

---'

suit against a government official

would not continue in effect against his successor in
office, and that a substitution of part:ies would be
necessary (cite of cases).

There is no such curative

statute with respect to subpoenas, which are presumably
no less personal than party status in a law suit.

On the

other hand, we are aware of no case law on the subject,
and it is possible that ruling on the precise issue in
modern times without restrictive case precedent a court

,,

might reach the contrary conclusion.

'i

i

I

I

This is particularly

it

If

the case with respect to a subpoena as well publicized as
one directed to the President of the United States.

On

balance, we are inclined to believe that the old subpoena

!

If

It

I'

would not be effective, but until the matter is definitively

r

resolved it would be wise to assure the t"etention of materials

1:

responsive to that earlier subpoena. (During the period of

r

such retention, former

Pr~sident

Nixon and his representatives

would have to be allowed access to the materials, with

lI

appropriate safeguards against removal. i:f
t
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i
r
I

t

We conclude, therefore, that those

portions of the docu-

ments and materials in question which are the subject of
court orders or subpoenas issued before August 9 and addressed
to the United States or to Richard M. Nixon, President of the
United States, must be treated and disposed of in accordance
with the terms of those orders or subpoenas.

Such obligation

would supersede any demand by President Nixon for return of
the materials subject to those orders or subpoenas, though
he would, of course, be able to petition the appropriate
courts to substitute orders and subpoenas directed to him 3
so that the materials might be returned to his control.

He

would also be able to challenge the validity of these orders
and subpoenas on constitutional or other grounds.
Schwirnmer v. United States, supra, 232 F.2d at 861.

5 (a)

See, ~.g.,

Optional Paragraph, end of PART

II.

The foregoing conclusions would be altered if the
Government were not the custodian of the materials in
question.

This would be the case if

t~e

materials were

conta ined in offices provided to the former President
pursuant to the Presidential Transition Act of 1963.

In

that event, the United States in our view would be no
more subject to court orders or subpoenas with respect to
the documents in question than would the owner of an office
building; be subject to a subpoena with respect to materials
contained in the premises of one of his tenants.

We do

not understand, however, that the materials are preserved
in premises that are subject to the exclusive and unrestricted
use of the former President, which in our view makes it
clear that the Presidential Transition Act is not the basis
of the present arrangement.

____...

...

III.

Disposition of Materials not Sub iec t to Court Orders
or Subpoenas.
Thos e portions o f the materials which are not subject

to court ord er or subpoena, being the property of former
President Nixon ,should generally speaking be disposed of according to his instructions .

These materials are, however,

affected by public interest which may justify subjecting the
absolute ownership rights of the ex-Pres-ident to certain limitations directly related to the character of the documents
as records of government activity.

Thus, in Folsom v. Marsh,

supra, Mr. Justice Story stated the following:
"In respect to official letters, addressed to
the government, or any of its departments, by public
officers,so far as the right of the government extends, from principles of public policy, to withhold
them from publication, or to g!ve them publicity,
there may be a just ground of distinction. It -may
be doubtful, whether any public officer is at liberty to publish them, at least, in the same age, when
secrecy may be required by the public exigencies,
without the sanction of the government. On the other
hand, from the nature of the public service, or the
character of the documents, embracing historical,
military, or diplomatic information, it may be the
right, and even the duty, of the government, to give
them publicity, even against the will of the writers."
It was recognition of this limitation on private use of private
papers containing government information which caused President
Truman to omit "certain material" from his memoirs on the
grounds of national security.

Harry S. Truman, Memoirs,

Vol. I, Year of Decisions, p. x.

Upon the death of Franklin

D. Roosevelt during the closing months of Horld War II,
·despite the accepted view that all White House papers belonged
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to the Pres ident and ev 1lved to his estate, some o f the pap_:--;
de al ing wi th pr osecution o f the \-Jar ( thes o-ca lle d "Map Room
Papers " )'

were kept by President Truman in " pro tective

cus t ody" for securi ty reasons unt il December

19 L~6 .

Matter of

Roosevelt, 190 Mis c. 34 , 344 , 73 N.Y.S. 821, 825 (1947), Eighth
Annual Report of the Archivist of the United States as to
the Franklin D. Rooseve lt Libra r y (1947) , p. 1.

Because

of these h istorical precedents, and almost from the necessity
of the matter, we would conclude that there might be withheld
from i mmed iate possession of former President Nixon any
materials currently ne e de d for operation of the Government
and any materials which the President might deem it essential
to preserve in federal custody for national security reasons.
Beyond possible limitations of this sort upon the
property right of the ex-President, limitations deriving
from the very nature of the documents as records of govern-

..,.

ment activitiy, it is our opinion that the Government has no
t

I

right to examine the documents without court order, or to
withhold them from the former President against his wishes.

,

More specifically, it would not in our view be proper for
p~

(

the Government to search the materials without court authorization for evidence of a crime.

While the United States

may make custodial or caretaking inspections of the property
of another temporarily in its custody, Harris v. United _States,

390 UoS. 234 (1968), Cady v. Dombrowski, 413 U.S. 433 (1972),
it may not undertake a search for evidence of a crime without
v

a warrant unless the property was seized or otherwise
acquired in the course of a criminal

~•-nvestigation,

United States, 376 U.S. 364 (1946).

To the extent that

- 7 -

Preston v.
t

i'
I

J
t

I

materials in question may be relevant to furthe r c riminal
investigation , they may , o f c ourse , b e s ub j ected t o further
s ubpoenas by the Special Prosecutor .
As to the place of custody o f the mater ials :

Pending

a request by forme r Pres ident Nixon for their return, t he
ma t er ials may be kept in their present location.
al£o be removed to other safe locations subject to

They may
Govern~

ment control , unless a condition of the custody of which we
have not b een advised would require their retention in their
present locations.

In the latter event, removal to new

locations could still be achieved by advising former

Presiden~

Ni~on of the Government's unwillingness to continue custody

unless this is permitted.
Some question exists as to the ability of the Government
to continue its custody with the permission of former President
Nixon indefinitely, without any appropriations for that
purpose under the Presidential Transition Act,

---------------'

and without any donation of the materials or expression of
intention to donate the mate-rials under the Presidential
Archives Act, 44 U.S.C. § 2101-08.

The public interest in

the documents alluded to above, however, would · seem to
justify dedication of government facilities to this purpose
for a reasonable period .

..,

- 8 /)
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kEDRAFT/AS/dp

'8/31/74

Dear Mr. President:
You have requested

my

opinion concerning those paper.s

and other historical materials prepared in or transmitted
to theWhite House Office during the administration of
former President Richard M. Nixon and still located in the
Executive Office -Building or in the White House.

You have

inquired concerning the ownership of such materials

~nd

the

obligations of the Government with respect to subpoenas and
court orders addressed to the

Un~ted

States or its officers

pertaining to them.

I

I
Ii

.I

To conclude that such materials are

~ot

the property

of former President Nixon would be to rever·se the almost
unvaried understanding of all three branches of the
Government since the-beginning of the Republic, and to
call into question the practices of our Presidents since
the earliest times.

I

According to testimony of the

II.
I
.I

I

I

Archivist of the United States in 1955, every President

t

of the United States beginning with George Washington had

t

regarded all the papers and historical materials which
accumulated in the White House during his administration,
whether of a private or official nature, as his own property.l/

t

I
i

I

'·

. I''

i

i
I

. ]) Statement of Dr. Wayne C. Grover, Archiv~st of the United
States, during the House Hearings on the Joint Resolution of
August 12, 1955, 6~ Stat. 695, To Provide for the Acceptance
and Maintenance of Presidential Libraries, and for Other
Purposes (now codified in L~4 U.S. C. 2101, 2107 and 2108; here.inafter referred to as the "Presidential Libraries Acti').
Hearing before a Special Subcommittee of the Committee·on
Government Operations, House of Representatives, 84th Cong.,
1st Sess., on H.J. Res. 330, H.J. Res. 331, and H.J.Res. 332
(hereafter referred to &s 1955 Hearings), pp. 28, 45.

.I

I
~

[

I

In Folsom v. Marsh, 9 Fed Case 342, 2 Story 100, 108-

109 (D.C. D. Mass 1841), Mr. Justice Story, while sitting
found
in circuit ,j:.$:\.}W-h<::u"k that President 'i'Jashington' s letters,
. 1 u d"1ng h'1s
1nc

.Cf'1c1a
. 1 correspondence~
Z/
OL

were his private

property which he could bequeath, which his estate could
alienate, and in which the purchaser could acquire a copyright.
A classic exposition and explanation of the status of
Presidential pap?rs, private and official, was set forth
by President Taft in a lecture presented several years after
he had left the White House:
"The office of the President is not a record-·
ing office. The vast amount of correspondence that
go~s through it, signed either by the President or
his secretaries, does not become the property or a
record of the government unless it goes on to the
official files of the department to which it may be
addressed. The President takes with him all the
correspondence, original and copies, carried on
during his administration. Taft, The Presidency,
pp. 30-31 (1914).

i
I
I.I

.,

·It is true that section 507 of the Federal Records Act
of 1950, 64 Stat. 587, the predecessor to the Presidential

~/The official documents involved in the case were:
"Letters addressed by Washington, as commanderin cpief, to the President of Congress.
Official letters to governors of States and
speakers of legislative bodies.
Circular letters.
General orders.
CoiTh'11Unications (official( addressed as
President to his Cabine~.
Letter accepting the command of the army,
on our expected war with France." 2 Story at

104-105.

The clear holding on the property point (Id. at l08-2~1e~s arguably
EMRS.V!~M~Rxx~ converted to dictum by Justice Story's/uH~hcation,
·in connection with another issue that copyright violation with
respect to the official documents did not have to be established
in order to maintain the suit (Id. at 114).

•·

'"'L

-

I

Libraries Act seemed to distinguish between official and
private papers of a President (compare subsection (a), dealing
with the records of an agency, with subsection (e), relating

3/

to the "personal'' papers of a President).-

A memorandum

prepared in the Office of the Assistant Solicitor General
(now Office of Legal Counsel) on April 6, 1951, on the
subject of the President's papers, indicated that such a
distinction was inconsistent with historic precedents, and
that the dichotomy would be difficult if not impossible to
maintain.
In any case, the 1955 Presidential Libraries Act, which
serves as the permanent basis of the Presidential Library
system, clearly rejects the distinction and must reasonably
be regarded to proceed on the premise that a President has
::. -.

title to all the documents and historical materials--10vhether
-

personal or official--which accumulate in the White House
during his incumbency.

This appears first

f~om

the omission

·of the word "personal" from 44 U.S.C. 2107(1), the equivalent
to section 507(e) of the Federal Records Act of 1950.

Thus,

the current law covers the deposit of all Presidential materials,
not only personal ones.

Du~ing

the debate on the Joint

3/

- The conclusion that this language is intended to make such
a distinction seems preferable but is perhaps not inevitable.
The Staff Report prepared by the Joint Committee on Internal
Revenue Taxation concerning former President Nixon's tax
returns draws precisely the opposite conclusion, citing the
1950 Act as evidence of Presidential ownership of all White
House materials. H. Rept. 93-966, pp. 28-29. This interpretation evidently assumes that the word 11
"
was prefixed
to the phrase "Presidential papers" not as-a qu lifier but
merely to emphasize Presidential ownership.
,,.
/"
e-v- So 1-!.d

f
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Resolution on the floor of the House, Congressman Moss, who
was in charge of the bill, expressly stated:
"Four. Finally, it should be remembered that
presidential papers belong to the President, and
that they have increased trem2ndously in volume
in the past 25 or 30 years. It is no longer
possible for a President to take his papers home
with him and care for them properly. It is no
accident that the last three Presidents--Hoover,
F. D. Roosevelt, and Harry Truman--have had to
make special provisions through the means of the
pre-sidential library t•) take care of their papers."·
101 Cong. Rec. 9935.

1f

~ The legislative history of the Act reflects no disagreement with this position on the part of any member of the
Congress.

The hearings before a Special Subcommittee of

the House Committee on Government Operations indicate full
congressional awareness of the Act's assumption that all
Presidential papers are the private property of the President.

1955 Hearings, pp. 12, 20, 28, 32, 52, 54, 58.

-

The most recent discussion concerning ownership of
Presidential materials appears in the report prepared by the
staff of the Joint Committee on Internal Revenue Taxation
involving the examination of President Nixon's tax returns.
H. Rept. 93-966.

The report pointed to the practice of

Presidents since Washington of treating their papers, both
private and official, as their personal-property; and to the
congressional ratification of the practice in the 1955
library legislation.

It concluded (pp. 28-29) that "the

historical precedents taken together with the provisions of
the Presidential Libraries Act, suggest that the papers of
President Nixon are considered his personal property rather
than public property."

- 4 -
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One of the objections sometimes raised to Presidential
ownership of all White House materials is Article II, section
1, clause 7 of the Constitution, v7hich provides:
"The President shall, at stated times, receive
for his services a compensation, which shall neither
be incre2sed nor diminished during the period for
which he shall have been elected, and he shall not
receive within that period any other emolument from
the United States, or any of them."
An objection based upon this provision is circular, except
insofar as it applies to the blank typing paper and materials
upon which the Presidential records

are-inscribed~

For the

records themselves are given to the President as an "emolumene'

i

~

-

.

only if one assumes that they are not the property of_the
President from the very moment of their creation.

As to the

blank typing paper and materials, their value is of course
negligible.

In any event, the Constitutional provision can

simply not be interpreted with the_degree of literalness-that
the argument requires.

An eminent authority on the subject,

Edward S. Corwin, states the following:
"As a matter of fact the .President enjoys many
more 'emoluments' from the United States than the
'compensativn' which he receives at 'stated times'-at least, what most people would reckon to be
emoluments." Corwin, The President, note 53, p. 348.
He gives as examples of such additional emoluments provided
by the Congress the use of personal secretaries and the right
to reside in the White House.
Another

co~~on

Id. at 348-49.

objection to Presidential ownership of

the materials in question is based upon their character as
public documents, often secret and sometimes necessary for
the continued operation of government.

- 5 -

Without speaking to

I

I!

,_

k
;

the desirabi:icy of the estajlished property rule (and there
is presently pending in the Congress legislation which would
apparently alter it--S. 2951, "A Bill to Provide for Public
0\vnership of Certain Documents of Elected Public Officials"),
I may point out that accommodation of such concerns can be
achieved whether or not ownership of the materials in question
rests with the former President.

It has consistently been

acknowledged that Presidential materials are peculiarly
affected by a public interest which may justify subjecting
the absolute ownership rights of the ex-President to certain
limitations directly related to the character of the documents
as records of government activity.

Thus, in Folsom v. Marsh,

i.

r-

supra, Mr. Justice Story stated the following:
11

In respect to official letters, addressed to
the government, or any of its departments, by public
officers, so far as the right of the government extends, from principles of public policy, to withhold
them from publication, or to give them publicity,
there ·may be a just ground of distinction. It may be
doubtful, whether any public officer is at liberty to
publish them, at least, in the same age, when secrecy
may be required by the public exigencies, without.the
sanction of the government. On the other hand, from
the nature of the public service, or the character
of the documents, embracing historical, military, or
diplomatic information, it may be the right, and even
the duty, of the. government, to give them publicity,
even against the will of the writers."

f.

'

I

l

r
!•
!
I

! .

,.

I

t

That portion of the Criminal Code dealing with the transmission

;
I
I

or loss of nation security information, 18 U.S.C.
obviously applies to Presidential papers

eve~ ~hen

§

793,
they are

4/

within the possession of the former President.-

4 /section 11 of Executive Order 11652 makes explicit prov1.s1.on
for declassification of Presidential material that has been
deposited in the Archives.

- 6 .-'•,
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~Upon the death of Franklin D. Roosevelt during the

closing months of World War II, with full acceptance of the
traditional view that all White House papers belonged to.
the President andckvolved to his estate, some of the papers
dealing with prosecution of the War (the so-called "Map Room
Papers") were retained by President Truman under a theory of
"protective custody" until December 1946.

Matter of Roosevelt,

190 Misc. 34, 344, 73 N.Y.S. 821, 825 (1947), Eighth Annual

i'
I

Report of the Archivist of the United States as to the
Franklin D. Roosevelt Library (1947), p. 1.

Thus, regardless

of whether this is the best way to approach the problem, both
precedent and logic demonstrate that the governmental interests

I

I
I

I

l

t .
i

i

arising because of the peculiar nature of these

materials~

(notably, any need to protect national security information
and any need for continued use of certain documents in the
process of government) can be protected in full conformity
with the theory of ownership on the part of the ex-President.·

- 6a -
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I

I
i
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!

I·r
t.

I!

Because the principle of Presidential ownership o£
White House materials has been acknowledged by all three
branches of the Government from the earliest times;

bec~use

th&principle does not violate any provision of the Constitution or contravene any existing statute; and because that
principle is not inconsistent with adequate protection of the
interests of the United States; I conclude that the papers
and materials in question were the prope-rty of Richard M.
Nixon when his term of office ended.

Any inference that

the former President abandoned his ownership by leaving
the materials in the White House and the Executive Office
Building is eliminated by a memorandum to the Hhite House
staff from Jerry H. Jones, Special Assistant to

P~esident

l.
,_

t

't-

I
'
;. -.

I!

,_
l
- I

i

Nixon, dated the day of his resignation, asserting that "the
files of the White House Office belong to the President in
whose Administration they were accumulated," and setting
forth instructions with respect to the

treat~ent

of such

'-

I

j

I

·I

\

i.

I

materials until they can be collected and disposed of

I

according to the ex-President's wishes.

-''

I
;

'

i

I conclude, therefore, that these materials are the

II
I

property of former President Nixon, in your personal custody;
in my view, it is lawful and appropriate, because of the
special governmental interest in these materials, to accept
such custody for a reasonable time.

You may, of course,

delegate custody to a responsible subordinate officer in
the White House.

You may also transfer custody to the

Administrator of General Services, pursuant to 44 U.S.C.
§ 2107.

This provision clearly contemplates the deposit of
- 7 -

I

I.

..
papers and ot her histo r ica l Qaterials without an accompanying
t ransfer of title to the United States .

Compare section 2107

("the Administrator o f General Services . . . may accept for
deposit . . . papers and other historical materials of a ·
President or former President") with section 2108 (' rthe
Administrator of General Services • • . may accept .

land ,

buildings, and equipment offered as a gift . . • and take
tit le").
p. 4.

See also H.Rep. No . 998, 84th Cong., 1st Sess.,

I would also advise that any transfer to the custody

of an individua l not a part of the White House staff , or

-;"./

to any location outside of the \fhite House and Executive
Office Building, should not be effected without the consent
of former President Nixon.
Finally, as to the obligations of the Government with
respect to subpoenas and court orders, heretofore or hereafter

"r-

/fi

of'l':~'~k

directed tq the GovernmentAwith respect to the subject

rnaterials;~en though the Government is merely the custodian
and not the owner, it can properly be subjected to court
directives relating to the materials.

The Federal Rules of

Criminal Procedure authorize the courts, upon motion of a
defendant, to order the Government to permit access to papers
and other objects "which are within the possession, custody

"

or control of the government

Fed. R. Crirn. P. 16(b).

A similar provision is applicable with regard to discovery
in civil cases involving material within the"possession,
custody or control" of a party (including , the Governme-nt).
Fed. R. Civ. P. 34.(a).

In addition, in both criminal and

civil cas es , a subpoena may be issued directing a person to

8 -

.·"

. - ..

produce documents or objects which are within his possession,
but which belong to another person.
Fed. R. Civ. P. 45(b).

.

Fed. R. Crint. P. 17(c);

See, e .&., Couch v . United States,

409 U.S. 322 (1973); Schwimmer v. United States, 232 F.2d 855,
860 (8th Cir., 1956) , cert. denied, 352 U.S. 833; United States
v. Re, 313 F.Supp. 442, 449 (S.D. N.Y. 1970). I advise you,
therefore, that documents heretofore or
()f'

,·Tr l'~s!;dt'Jf ,f/';dJ../r

from the Governmen~ included within the subject materials
must be produced; and that none of the materials can be
moved or otherwise disposed of contrary to_ the provisions
"~' /TJ ~I/PI;~ f ~ttc,'J.Is of any court order against the Governrnentftpertaining to them.

t.

I
.·

r
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REDRAFT/AS/dp
8/31/74

Dear Mr. President:
You have requested my opinion concerning those papers
and other historical materials prepared in or transmitted
to theWhite House Office during the administration of
former President Richard M. Nixon and still located in the
Executive Office -Building or in the White House.

You have

inquired concerning the ownership of such materials and the
obligations of the Government with respect to subpoenas and
court orders addressed to the United States or its officers
pertaining to them.

! .

To conclude that such materials are ·not the property

I

of former President Nixon would be to rever-se the almost

I.

unvaried understanding of all three branches of the

I

Government since the-beginning of the Republic, and to
call into question the practices of our Presidents since

I

the earliest times.

I

According to testimony of the

I

I

Archivist of the United States in 1955, every President
of the United States beginning with George Washington had
regarded all the papers and historical materials which
accumulated in the White House during his administration,
whether of a private or official nature, as

hi~ own property.l/

llstatement of Dr. Wayne C. Grover, Archivist of the United
States, during the House Hearings on the Joint Resolution of
August 12, 1955, 6~ Stat. 695, To Provide for the Acceptance
and Maintenance of Presidential Libraries, and for Other
Purposes (now codified in 44 U.S.C. 2101, 2107 and 2108; hereinafter referred to as the "Presidential Libraries Act").
Hearing before a Special Subcommittee of the Committee-on
Government Operations, House of Representatives, 84th Cong.,
1st Sess., on H.J. Res. 330, H.J. Res. 331, and H.J.Res. 332
(hereafter referred to as 1955 Hearings), pp. 28, 45.
, ....... __ ._
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In Folsom v. Marsh, 9 Fed Case 342, 2 Story 100, 108109 (D.C. D. Mass 1841), Mr. Justice Story, while sitting
found
in circuit ,j~ that President Washington's letters,
21
. 1u d.1ng h.'
. 1 correspon d ence,
1nc
1s o ff.1c1a
were his private

property which he could bequeath, which his estate could
alienate, and in which the purchaser could acquire a copyright.

A classic exposition and explanation of the status of
Presidential

pap~rs,

private and official, was set forth

by President Taft in a lecture presented several years after .
he had left the White House:.
"The office of the President is not a record-ing office. The vast amount of correspondence that
goes through it, signed either by the President or
his secretaries, does not become the property or a
record of the government unless it goes on to the
official files of the department to which it may be
addressed. The President takes with him all the
correspondence, original and copies, carried on
during his administration. Taft, The Presidency,
pp. 30-31 (1914).
It is true that section 507 of the Federal Records Act
of 1950, 64 Stat. 587, the predecessor to the Presidential

~/The official documents involved in the case were:
"Letters addressed by Washington, as commanderin chief, to the President of Congress.
Official letters to governors of States and
speakers of legislative bodies.
Circular letters.
General orders.
Communications (officialj' addressed as
President to his Cabine~.
Letter accepting the command of the army,
on our expected war with France." 2 Story at
104-105.
The clear holding on the property point (Id. at 108-£~le~s arguably
xuhaRqNgRxi~ converted to dictum by Justice Story's/1na1cation,
· in connection with another issue that copyright violation with
respect to the official documents did not have to be established
in order to maintain the suit (Id. at 114).

'I')

••

L

--

j

Libraries Act seemed to distinguish between official and
private .papers of a President (compare subsection (a), dealing
with the records of an agency, with subsection (e), relating

3/

to the "personal" papers of a President).- A memorandum
prepared in the Office of the Assistant Solicitor General
(now Office of Legal Counsel) on April 6, 1951, on the
subject of the President's papers, indicated that such a
distinction was inconsistent with historic precedents, and
that the dichotomy would be difficult if not impossible to
maintain.
In any case, the 1955 Presidential Libraries Act, which
serves as the permanent basis of the Presidential Library
system, clearly rejects the distinction and must reasonably
be regarded to proceed on the premise that a President has
title to all the documents and historical materials--whether
personal or official--which accumulate in the White House
during his incumbency. This appears first from the omission
of the word "personal" from 44 U.S.C. 2107(1), the equivalent
to section 507(e) of the Federal Records Act of 1950.

Thus,

the current law covers the deposit of all Presidential materials,
not only personal ones.

During the debate on the Joint

liThe conclusion that this language is intended to make such
a distinction seems preferable but is perhaps not inevitable.
The Staff Report prepared by the Joint Committee on Internal
Revenue Taxation concerning former President Nixon's tax
returns draws precisely the opposite conclusion, citing the
1950 Act as evidence of Presidential ownership of all White
House materials. H. Rept. 93-966, pp. 28-29. This interpretation evidently assumes that the word "
" was prefixed
to the phrase "Presidential papers" not as·a qu lifier but
."
merely to emphasize Presidential ownership.
~~ft'r!o#'J~

- 3 -

1.

Resolution on the floor of the House, Congressman Moss, who
was in charge of the bill, expressly stated:
"Four. Finally, it should be remembered that
presidential papers belong to the President, and
that they have increased tremendously in volume
~n the past 25 or 30 years.
It is no longer
possible for a President to take his papers home
with him and care for them properly. It is no
accident that the last three Presidents--Hoover,
F. D. Roosevelt, and Harry Truman--have had to
make special provisions through the means of the
presidential library to take care of their papers."
101 Cong. Rec. 9935.

/VO 1f

~ The legislative history of the Act reflects no disagree-

I
I
'

ment with this position on the part of any member of the
Congress.

The hearings before a Special Subcommittee of

the House Committee on Government Operations indicate full

I

[
1·-·.·

congressional awareness of the Act's assumption that all
Presidential papers are the private property of the President.
1955 Hearings, pp. 12, 20, 28, 32, 52, 54, 58.
The most recent discussion concerning ownership of
Presidential materials appears in the report prepared by the
staff of the Joint Committee on Internal Revenue Taxation
involving the examination of President Nixon's tax returns.
H. Rept. 93-966.

The report pointed to the practice of

Presidents since Washington of treating their papers, both
private and official, as their personal.property; and to the
congressional ratification of the practice in the 1955
library legislation.

It concluded (pp. 28-29) that "the

historical precedents taken together with the provisions of
the Presidential Libraries Act, suggest that the papers of
President Nixon are considered his personal property rather
than public property."

- 4 -

.. ;...,

One of the objections sometimes raised to Presidential
ownership of all White House materials is Article II, section
1, clause 7 of the Constitution, which provides:
"The President shall, at stated times, receive
for his services a compensation, which shall neither
be increased nor diminished during the period for
which he shall have been elected, and he shall not
receive within that period any other emolument from
the United States, or any of them."
An objection based upon this provision is circular, except
insofar as it applies to the blank typing paper and materials
upon which the Presidential records

are-inscribed~

For the

I
I

I
I
f

!

records themselves are given to the President as an "emolument"
only if one assumes that they are not the property of the

iI
I

I.

President from the very moment of their creation.

As to the

blank typing paper and materials, their value is of course
negligible.

In any event, the Constitutional provision can

simply not be interpreted with the_degree of literalness that
the argument requires.

An eminent authority on the subject,

I
II.

I'
I

.

Edward S. Corwin, states the following:
"As a matter of fact the .President enjoys many
more 'emoluments' from the United States than the
'compensation' which he receives at 'stated times'-at least, what most people would reckon to be
emoluments." Corwin, The President, note 53, p. 348.
He gives as examples of such additional emoluments provided
by the Congress the use of personal secretaries and the right

!

I
I

1-,

!'
r

i

to reside in the White House.

Id. at 348-49.

Another common objection to Presidential ownership of
the materials in question is based upon their character as
public documents, often secret and sometimes necessary for
the continued operation of government.

-- 5 -

Without speaking to

the desirability of the established property rule (and there
is presently pending in the Congress legislation which would
apparently alter it--S. 2951, "A Bill to Provide for Public
Ownership of Certain Documents of Elected Public Officials"),
I may point out that accommodation of such concerns can be
achieved whether or not ownership of the materials in question
rests with the former President.

It has consistently been

acknowledged that Presidential materials are peculiarly
affected by a public interest which may justify subjecting
the absolute ownership rights of the ex-President to certain
limitations directly related to the character of the documents
as records of government activity.

Thus, in Folsom v. Marsh,

supra, Mr. Justice Story stated the following:
"In respect to official letters, addressed to
the government, or any of its departments, by public
officers, so far as the right of the government extends, from principles of public policy, to withhold
them from publication, or to give them publicity,
there may be a just ground of distinction. It may be
doubtful, whether any public officer is at liberty to
publish them, at least, in the same age, when secrecy
may be required by the public exigencies, without_the
sanction of the government. On the other hand, from
the nature of the public service, or the character
of the documents, embracing historical, military, or
diplomatic information, it may be the right, and even
the duty, of the government, to give them publicity,
even against the will of the writers."
That portion of the Criminal Code dealing with the transmission
or loss of nation security information, 18 U.S.C.
obviously applies to Presidential papers even

~hen

§

793,
they are

4/

within the possession of the former President.-

4 /section 11 of Executive Order 11652 makes explicit prov~s~on
for declassification of Presidential material that has been
deposited in the Archives.

- 6 -

/

?~

~Upon the death of Franklin D. Roosevelt during the

closing months of World War II, with full acceptance of the
traditional view that all White House papers belonged to
the President and~volved to his estate, some of the papers
dealing with prosecution of the War (the so-called "Map Room
Papers") were retained by President Truman under a theory of
"protective custody" until December 1946.

Matter of Roosevelt,

190 Misc. 34, 344, 73 N.Y.S. 821, 825 (1947), Eighth Annual
Report of the Archivist of the United States as to the
Franklin D. Roosevelt Library (1947), p. 1.

Thus, regardless

of whether this is the best way to approach the problem, both
"

precedent and logic demonstrate that the governmental interests
arising because of the peculiar nature of these materials,
(notably, any need to protect national security information

!

and any need for continued use of certain documents in the
process of government) can be protected in full conformity

I
iI

"

with the theory of ownership on the part of the ex-President."
I

I-

I~
I!

- 6a -
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Because the principle of Presidential ownership of
White House materials has been acknowledged by all three
branches of the Government from the earliest times; because
that principle does not v_iolate any provision of the Constitution or contravene any existing statute; and because that
principle is not inconsistent with adequate protection of the
interests of the United States; I conclude that the papers
and materials in question were the property of Richard M.
Nixon when his term of office ended.

Any inference that

the former President abandoned his ownership by leaving
the materials in the White House and the Executive Office
Building is eliminated by a memorandum to the White House
staff from Jerry H. Jones, Special Assistant to President
Nixon, dated the day of his resignation, asserting that "the

I
:

I.

.,I

i

.I
I

l

i
I

I

files of the White House Office belong to the President in
whose Administration they were accumulated," and setting

.i
I

I

I
I

forth instructions with respect to the treatment of such
materials until they can be collected and disposed of

I

according to the ex-President's wishes.

i

I conclude, therefore, that these materials are the
property of former President Nixon, in your personal custody;
in my view, it is lawful and appropriate, because of the
special governmental interest in these materials, to accept
such custody for a reasonable time.

You may, of course,

delegate custody to a responsible subordinate officer in
the White House.

You may also transfer custody to the

Administrator of General Services, pursuant to 44 U.S.C.

§ 2107.

This provision clearly contemplates the deposit of

- 7 -

l
I

papers and' other historical materials without an accompanying
transfer of title to the United States.

Compare section 2107

("the Administrator of General Services • • . may accept for
deposit . • . papers and other historical materials of a
President or former President") with section 2108 ("the
Administrator of General Services •

• may accept •

land,

buildings, and equipment offered as a gift . . . and take
title").
p .. 4.

See also H.Rep. No. 998, 84th Gong., 1st Sess.,

I would also advise that any transfer to the custody

of an individual not a part of the White House staff, or

?

to any location outside of the White House and Executive
Office Building, should not be effected without the consent
of former President Nixon.
Finally, as to the obligations of the Government with
respect to subpoenas and court orders, heretofore or hereafter
~~

,.-,; of'l:~t~lr
directed to the GovernmentAwith respect to the subject

materials;~en though the Government is merely the custodian
and not the owner, it can properly be subjected to court
directives relating to the materials.

The Federal Rules of

Criminal Procedure authorize the courts, upon motion of a
defendant, to order the Government to permit access to papers
and other objects "which are within the possession, custody

"

or control of the government

Fed. R. Grim. P. 16(b).

A similar provision is applicable with regard to discovery
in civil cases involving material within the"possession,
custody or control" of a party (including the Government) .
Fed. R. Civ. P. 34.(a).

In addition, in both criminal and

civil cases, a subpoena may be issued directing a person to

- 8 -

./

produce documents or objects which are within his possession,
but which belong to another person.
Fed. R. Civ. P. 45(b).

See,~·&·,

Fed. R. Crim. P. 17(c);
Couch v. United States,

409 U.S. 322 (1973); Schwimmer v. United States, 232 F.2d 855,
860 (8th Cir., 1956), cert. denied, 352 U.S. 833; United States
v. Re, 313 F.Supp. 442, 449 (S.D. N.Y. 1970). I advise you,
therefore, that documents heretofore or
()r

,rr ~~~~r;J,·.d ,ti',-~:Jlr

from the Governmen~ included within the subject materials
must be produced; and that none of the materials can be
moved or otherwise disposed of contrary to the provisions
1?1'"

i1J &41/{;J,.~ ( ~lt:~t.!l.r

of any court order against the GovernmentApertaining to them.

i

l
I-

I

l
l

i
t
1,

I ..

I

I
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The President.

The White Houae.
Dear Mr. Ps-ea1dent:

You have requested my opilllon cODcerni.ng papers and
other h1ator1cal materials retained by the vJbite Bouse
Offiee during the admtniatrati.on of foxmer President

lticbard M.

H~on

and. now 1D the poaaeasion -of the United

States or ita officials.

Some

such materials \li?ere left

in the Executive Office Build!Dg or in the White House at

the time of former President lUzon t s departure; others had

previously been depoaited with the Admllllstrator of General

Services.

You have inquired coacemin& tbe ownerabip of

such materials and the obligations of the Govemnumt with
respect to subpoena• and court orders addressed to the

United States or ita officiala pertatniDg to them.
To conclude that such materials are not the property
of former President Nixon would be to reverse what baa

apparently been the almost unvaried

underst~dtng

of all

.

three branche• of the Government since

~be be&f,nniu~

I

of

the Republic , and to call into queatiot'l the praetieea of

our Presidents s!Gce the ear11eat timea.
Hanh. 9 r.
( c.c.D.

eaa. 342

tG

fola~

v.

(No. 4901) , 2 Story 100 1 108·109

Ma••· 1841) , Mr.

Juatice Story, while sietf.ns in

circuit, found that President Washington 1 s letters ,
SJlcluding bia offietal
p~perty

!I

co~apondence,

wex-e hU private

which be could bequeath, vtW:b his estate could

alienate • and in which the purchaser could a.cquire a
copy-right.

Aceordiftg to teat1mony of the Arehiviat of

the United States 1a 1955 1 every Prealdent of the United

I/ The official doetl£1fmt•

involved in the caae "t..ere:
Letters addressed by ~ash1ogt:OU 1 as comzDIII\der•
in-chief~ to the President of Con.sre•• ·
Official letters to govemors of States and

apeakers of legulatlve bodies .
Circular letters .
General orders .

Commun1est1oaa (offlcial) addressed· as President
to hia cabinet.
Letter accepting the coamand of the aray. on our
expected war uith Frgnce. 2 S tory at 104•105.
The clear holdin& on the property point (,!g.. at 108•09)
is arguably converted to die~ by Justice Story's
later f.ndicat1on. in couneetioo wfth another lssuet

that copyright violation witb respect to the official
documents did not haw to be estabUshed in order to
maintain the suit. (Id. at 114) .
-2 ·

i

State• begittoiag wlth George

regarded all tb8

Wasb~ton

papers aDd b1atcn-ical materialo vblcb acCUAUlated in the
\w'htte House durlag hia adminlatratioa• vbether of a private

.

or: offlclal nature, a a

bu

OWQ

7J.

property.

A .claaaJ.c

espoaitlon of tbla Precident.lal view wu aet forth by

Pre41deat Taft in • lecturepreaented eeveral yeara after
be bad left the

~111 te

House:

The office of the Pre•1deDt 1a not a reco~d·
I.Dg office. The vast amount of corresporldenco that
goea tbrougb itt signed either by tho l'reaidcnt or
his secretaries • does not become "tbe property ox a
t"ecord of &be .govert'JDtlDt unlc•• ic ;pe• on to t.he
offlclal f1lu of the departnellt to which it cuay be
addressed. t'he President takea with him all the
eorrespondenca, ori.!;inal end coplos, carried on
durlnJ his administration. Taft• 'lhe .Ptesidenci

3o-ll (1916).

i>"
~
Statemet:at

of Dr. ~dyne

c.

Grover, Ar<:b.l.viat of the
United States, during t.he House Ilearlogs on tbe Joint

Resolution ofAu,gust 12 , l3SS. 69 Stat. 695. To nrovide
for ·h

sccent:unce nnd •"sint.en..'!nce of ?r~. id~nt:i.ul
·nt.i ,...rlr ~ ...j_c_r .,. !I';)O'>e.l V:tow coaitied ~· 44

l).brdri;~.~ '"-

u.s. c. 2lvl,

~lv7

nna 21 J; hereinafter referred to as

the "'Presidential J.. tbrartea Act'') • Hearin~ before a
Speeial Subcommittee of the Cor.Dittee on Govel"'lme!lt

Operations. Uouse af R.epreaentativea. 84th cons•• lat
Sesa. 1 on H.J. F~. 330, U.J. Res . 331, and M.J . Rea. 332
(hereafter referred to aa 111955 Hearinp"), PP• 2.8, 45.

- 3-

~

l

Past congreselonal recogaltion of the President'• title 1a
evLdenced by tbe various statutes providing for Governmemt
purchaae of the official and private papera of many of our
early PRDldettta , including Washington. Jeffer80D. Madf.aOil•

Monroe aDd Jackson.
A

See 195S Hearinga at 28, 39-42.
-

•

Even if there were no reeent atatutory sanctioa of

rreaidential ownership, a eonalatent: biatory such ae tbat
ducribed above ld&llt well be deteraa1native.

As the Supreme

Court said ill United Statea v. Midwest 011 Co., 236

u.s.

459 (1915):
(G}overmeDt ts a practical affair intended for
practical men. Both officers, law-maker• and
c1ti!!en8 naturally adjust themselves t:o any lon.~
continued action of the Executive Department--on
tne presumption that unaudlor1~ed acts would not
have been allowed to be so often repeated as to
crystallize ln:to a rer;ular practice. Tbat pre•
sumption is not reasonin~J in a circle buc t.he
basis of ~ vise and quieting rule that to
determinin_g the meaning of a statute or ~he
existence of a power, weight shall be given to
the usage 1tself--evea when the validity of the
practice ia tbe subject of investigation. !!!• at

472-13.

• • •

[W)h1le no • • • expre•• authority has been granted
(by Con$reaa), there is nothin6 · in the nature of
the power exercised whieh preventa Con;:~reaa from
granting it by irr.pliear.:ion juat es could be dona
by any other owner of property under . similazo con•

diticns .

-Id. at 474.

Moreover, wltb respect to the prectl.ce at iasue ben,
there is recent statutory aanction.

The 19.5.5 Prealdential

L1brarle8 Act, vhich servee as tbe persnaa.ent baaia of the
Pres1deatial L1brat:y aystem, conat1tutea clear legislative

acknowlftdgesaeat that a Pre•ident baa title to all the docu•
ment• and blstorical mated.als•-whether penoaal or
official-which accumulate in the

iDeumbeney.

587.

Uouse durlnt h!a

This appean first from the omission. of the

vord "peraonal" from 44
aect~

\~tte

u.s.c.

S07(e) of the Federal

2107(1) • whieb replaced
P~orda

Act of 1950• 64 Stat.

Uee of that word 1n tbe earlier provisioa was ovlun.tly

iatended to diat1no111sh between the private and official

21

papers of a President.

The current law, however. covers

the depoait of_!!! Presidential anateriala, not only perarmol

or..es.

During .the House debat& on the Presidential Libraries

Compar• sec tloa S07(a), dealing ttith the record~ of an
witb Section 507(~), relattn to the 11-personal11
papers of a ?resident. A memorandum prepared 1n the Offic:e
of the Assistant Solicitor General (DOW Office of L gal
Counael) on April 6, 1951. on the subject of the President's
papers. lndicaeecl tbat the statutory distinction was incon•
aistent wic:h histortc precedent:s. and tb.at the dichotomy
1

jJ

a~ency,

•uld be difficult i f not impossible to raaintain •

..--'- -

Act• COD,inasaan i'loaa • t~~bo vas LA cbarge of tho bill,

expressly atatech

Four. Finally, 1~ should be remellbered that
presidential papers belong to the President, and
that they have increaaed tremeDdously in volume
in the past 2.5 or 30 )'ears. 1 t 1s no longer
poaaible for a President to take his papera home
with him and care for them properly. It ia no

accident that

~

last three Preaidents••Hoover,

F. D. Roosevelt. and Harry Trumaa••hnve had to
IUik.e special provlsiona through the ceans of the
presidential library to taka care of tbeu paper•.

101 Cong. Bee. 9935 (1955) .
The legialativa blatory of the Act refiects no dbagreemeat.

vlth this poeitioa.

OG

the par:t of arry member of the Conareaa.

The hearinga be.fore a Special Subcoaaitte• of the Bouse
COan1ttee oo Go-vemmeat Operations indicate full c:ong1:eaaional

ftllrenesa of the Act's •ssumption that all Pfta1dent1al
papers are t.be prl.vate pYOperty of the Presideat.

19S!S

Bearing• at 12·,. 20, 28• 32, S2. 54• 58.

A recent d1aeus81oo. eoaeemiDs CNDer&hip of Pree1•
dential material• appear• 1n the report

etaff of the

Join~

prepa~:e4

by the

Coal:aittee on Intemal llevemJe Taxation

1nvolviq the eumloatioD of President NiJtol'l's tax retw:na.

B. bpt. 93-966 1 93d Cong., 2d Seaa. (1974).

The report

points to ebe practice of Prea1denta alnce Wael11ngtQD of

tread.Dg their

pa~n,

personal property; and to the eon.;reaaional ratification
•

of the practice 1D the 195S Ubrary legialation.

lt

concludea that "tho hi•torical precedents taken to&etber

with the provisions set forth

~

the Prea1dent1al Librariea

Act. ausgeat that the papers of Prea1clcmt Nl.xon are con•
aidered h1a persoaal property rather than public
, prope~ty . ••

Id. at 28•29.
All apparoa.t obatacle to Prealdeotial ownerabf.p of all
White House aateriala 1a Article II, aectlon·l. clause 7

of the Constitution. which provides:

"Tba President shall, at stated tl.meat receive
for hia services a eompensattou. which shall neither
be increased nor d1mlnisb.ed dur ina the period for
which he shall bave beeo elected, and he aball not
receive within that: period any otb~r emol'Ul.i1ellt from
the United Stat•• • or any of them."
But objection baeed upon thla provision is circular in
1t8 reasoa!.Dg. except inaofar ae it applies to tbe blank

typiD.a paper and materials upon which t.ba Presidential
recorda are !.Dacribed.

g1vea

to tb4

For the recorda themselvea are

President aa an "ezraolument" only if one

a.asumea tbat they are Mt the property of the Prea1dant
from the very moment of their creation.

As

fo~

the blank

typing papel: and l!l4terials, which nre of course of M5ll.s1ble

wlue. they cam be regarded •• CODBWDablea, like electric tty

or telephosle eervice, provided for the coaduct of Pna1dentlal
buailleaa.

Ill any eveoc, the Cout1tut1oaal provi•loa can

alllply not be illterpntecl in auch a faahioll as to preclude
the COilfe1'ral of oytblng of value. beyolld hia
the Preaidellt.

aala~

upon

An eminent authority on tbe aubjeet state•

the following:

.h a matter of fact the President enjoya many
more "emoluments" from the United States thau tbe
"COIIlpf!IWatlon" whicb he receives "at stated tlmes 11
••at least. what: moat people would reckon to be
emol~nta .
<4rvin1 1he.. P,res 1dcnt 348 n. 53.

H• g1vea as e:xamplea e>f web additional emoluments provided
by the Congre.a tbe uae of peraoaal seeretartes aad the

right to rosf.de in the l-.1ltte House.

It•

at 348-49.

Another obstacle to Presi&mt1al ownezoahip of tbe
aoaterJ.als 1n qaeatioa 1a their character aa public clocu..
menta. oftel\ secret an4 sometime• Deeessary for: the
eontlnued operat!oa of government.
apeakin6

to the

However, vithout

deairebUlty of the established property

rule (and there 1a pendlDg in tbe Collgreaa le3ialatlon

vhich would apparently alter it-s. 29.Sl, 93d Coag., 2d

&e••••

a bill "[t)o provlde for public ovnersbip of

eortain documenta of elect:H public off1c1ala") • lt cauat

-a-

be conceded that acconaodatloa of aueb coneema can be

achieved whether or n.ot ownership of the material• 1ft
quaatloD reeta with the

forme~

President.

H.Utori.cally,

there has been c-onalatent ackllowledgemeat that Prea1dent1al
materlala are peculiarly affected by a public interest

which may justify subjecttna the absolute ownership rl$hta
of the ex-President to certalo lir:d.tatiOJUJ d1roet1y related
to the

character of tbe

activity.

nwa.

doCUG~eDta

1n FolSOCl v.

as records of pvemmeat

~tarsh. suu~a.

_Mr. Justice

Story stated the fol.lov~'
In respect to official letters, addressed to

the goverocent, or eny of its departments. by public
officers, so far na the right of the ~ovexament ex•
tends • from principle& of public policy, to withhold
them from publication. or co give them publieity,
there may be a just: g-round of diatinc~ion. It may be
doubtful., whether any public officer ia al: liberty to
publish them, ac least. in the same age, when secrecy
may be required by the public exi~enc:ies, without the
aaaction ·of the govel'DDiellt. en the other hand, from
the nature of the public service, or the character
of the documents. emaracing historical, military. or
diplomatic informatiOil, it may be the ri~c. and
even tM duty, of the government, to give theta
publictty, even againat tha will of the writers.
2 Story at 113.

That portiozl of the Crtminal Code dealina with the trans•

mission or lose of national security taformatioa, 18

u.s.c.

t 793, obvJ.oualy applle• to Presidential papers even

wbea

!tl

chey are wlthln the poaseaaloD of the former President.

Upon the death of Frenkltn D. Roosevelt durf.Dg the cloaf.n&
.,.tha of World War II, wltb full •cceptance of the

trand1tlonal view that all whlte House papera belon.&ed to
the Prealdent and devolved to his oatate. aoroe of the
papers deallng vitb prosecution of the War (the eo-called

"Map Room Papers") were retained by President Truman under

• theory of "protective custody"' until
~tter

Dec~r

of Roosevelt, 190 Mlsc. 341, 344, 73

1946.

H.Y.s . 821, 825

(Sur. Ct. 1947); .lf!ahth, Annual Renort of ,the Archlvist of

tit•

Un1,te4 States aa to

,(1.947}. p. 1.

~he

Franklill D. Roosevelt Libraa

Thus, xegardleaa of whether this 1• the be•t

way to approaeh the problem, pnc:edent demons tratea tba t the

peromental intereata ariat.ng becauae of the peculiar nature

·of these materials (notably, any need to protect natJ.onal
aec:ur1ty tnformatioa and any need for continued uae of
c:ertalll documents irl the process of governczent) ea be
protected in full conformity vith the theory of owcership

on tho part of the ex•PresideDt.

W •Seetl.on 11 of Executive Order 11652 makea explicit

pxoviaion for declaalification of Presidential material
that baa been deposited in tM Archives.

... 10 •

Because the principle of Preeldentf.al 0110erah1p of
\ihlt• Bouse materials has been acbowledgecl by all three

braucbea of the· Govemment. from the earlieat ti.rAe• ; because
that principle does not violate any provief.oft of the
C:01l!Jt1tut1on oJ:' contravene any exiating statute; and because
that principle 1a not ioconautent wltb adequate pxotect1on
of tbe intereats of the Ull1ted States; I conclude that the

papera and materials iD queatioa were the propert1 of
Riebard M. Nboll whea hU term of office ended.
iafe~e

that the

forma~

Any

Preaf.deat abandoned bia ownarehip

of the materlala he left 1D the White House and the
Executive Offlee Building is eliminated by a memorandual to

the \.:bite HouM suff from Jerr, ll. Jonea. Special .Aaaistant
to Preaident Ht.xoD, datett the day of his rea1gn&tion1 ·

aaaertina

tha~

••the filea of the White Ilouse

Offlc~

belong

to the President in whose Administration they were

accuaulatcd, ..

and

lettia.g forth wtructtoaa vitb respect

to the treatment of aucb

ma~eriala un~il

they can be

collected and disposed of aceordiftg to the ex•Pres1dc..ont 1 s

viabes.

We are advisecl that: the documents previoualy

depoalted with the Admiaistrator of

Gene~al

Servieea were

likewiae tranaillitted and received wlth the UDder•tandlna

-u-

of continuing Presidential ownership •
.As to the obll.gationa of the Goverameo.t witb raapect

to .ubpoenaa and court orders directed to the United States
~

or ita official• with respect

to

the subject materials:

Evea though che Government is merely the eu todian and not

the owner. it can properly be subjected to court directi.ves
relatillg to th.t material••

.

Tbe Federal Rule• of Criminal

Procedure autborue th« courts, upon motioa of a defeDdant•
to order the Gove.tnment to permit access to papers end

other objects ''whicb are within the posseea1oa, euatody
eont~l

of the sovernment. • • • "

o~

Fed. ll. Crlm. P. l6(b).

A similar provieioa 1a applicable with re3ard to d1acoveey

in civil cases involving material within the ''poaseaal.oll,
eus tody or control" of a party (locludf.ng the Goverament).

Fed.

a. ctv.

P. 34(a).

1Q

additioo, in both erimiaal and

cf.vtl cases, a .ubpoena may be iaaued dinctiDg

produce

do~~t•

4 peraOD t6

or objects whieb are wiehto his possession,

but which belong to another peraoa.

Fed.

a. crt.m.

P. 17(c);

Fed. R. C1v. P. 4S(b). See. e.g., Coueh v. United States,
409

u.s.

322 (1973); Sehwimlle£ v. United Stat:ea, 232 F. 2d

8SS. 860 (8th Cir., 1956), cert. denied. 352

u.s.

833;

pnited States v. lie, 313 F. Supp. 442, 449 (S.D.N.Y. 1970)""

-u-

X advlse you.

thel:'efo~••

t:Mt 1teaas JJacluded withla the

aubject ruateriau pnper1y aubpoeu.ed

fUN~

the COver!IMDt

ot: ita offic1a1e must be produced; and t:bat none of the

uterial• ean be movecl or otheaelae dbpoaed of coocrary
to the provulou of ..,. wly iaauacl court o.rd.er •&•1aat
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THr:: WHITE HOUSE
WASHINGTON

September 6, 1974

Honorable Arthur F. Sampson
Administrator
General Services Administration
Washington, D. C.
Dear Mr. Sampson:
In keeping with the tradition established by other former
Presidents, it is my desire to donate to the United States, at a future
date, a substantial portion of my Presidential materials which are of
historical value to our Country. In donating these Presidential
materials to the United States, it will be my desire that they be made
available'- with appropriate restrictions, for research and study.
In the interim, so that my materials may be preserved,

I offer to transfer to the Administrator of General Services (the
11
Administratorlf), for deposit, pursuant to 44 U.S. C. Section 2101,
~seq., all of my Presidential historical materials as defined in
44 U.S. C. Section 2101 (hereinafter 11 Materials 11 ) , which are located
within the metropolitan area of the District of Columbia, subject to
the following:
1.

The Administrator agrees to accept solely for
the purpose of deposit the transfer of the Materials,
and in so accepting the Materials agrees to abide
by each of the terms and conditions contained herein.

2.

In the event of my death prior to the expiration of
the three-year time period established in paragraph 7 A hereof, the terms and conditions contained
herein shall be binding upon and inure to the benefit
of the executor of my estate for the duration of
said period.

3.

I retain all legal and equitable title to the Materials,
including all literary property rights.

'', '.·~.

'/

- 2 4.

The Materials shall, upon acceptance of this
offer by the Administrator, be deposited
temporarily in an existing facility belonging
to the United States, located within the State
of California near my present residence. The
Materials shall remain deposited in the temporary
California facility until such time as there may be
established, with my approval, a permanent
Presidential archival depository as provided for
in 44 U.S. C. Section 2108.

5.

The Administrator shall provide in such
temporary depository and in any permanent
Presidential archival depository reasonable
office space for my personal use in accordance
with 44 U.S. C. Section 2108 (f). The Materials
in their entirety shall be deposited within such
office space in the manner described in paragraph 6 hereof.

6.

Within both the temporary and any permanent
Presidential archival depository, all of the
Materials shall be placed within secure storage
areas to which access can be gained only by use
of two keys. One key, essential for access, shall
be given to me alone as custodian of the Materials.
The other key may be duplicated and entrusted by
you to the Archivist of the United States or to
members of his staff.

7.

Access to the Materials within the secure areas,
with the exception of recordings of conversations
in the White House and the Executive Office
Building which are governed by paragraphs 8 and 9
hereof, shall be as follows:

<"'~,_..,"
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A.

For a period of three years from the date
of this instrument, I agree not to withdraw
from deposit any originals of the Materials,
except as provided in subparagraph B below
and paragraph 10 herein. During said threeyear period, I may make reproductions of
any of the originals of the Materials and
withdraw from deposit such reproductions
for any use I may deem appropriate. Except
as provided in subparagraph B below, access
to the Materials shall be limited to myself,
and to such persons as I may authorize from
time to time in writing, the scope of such
access to be set forth by me in each said
written authorization. Any request for
access to the Materials made to the Achninistrator, the Archivist of the United States or any
member of their staffs shall be referred to me.
After three years I shall have the right to
withdraw from deposit without formality any
or all of the Materials to which this paragraph
applies and to retain such withdrawn Materials
for any purpose or use I may deem appropriate,
including but not limited to reproduction,
examination, publication or display by myself
or by anyone else I may approve.

B.

In the event that production of the Materials
or any portion thereof is demanded by a
subpoena or other order directed to any
official or employee of the United States,
the recipient of the subpoena or order shall
immediately notify me so that I may respond
thereto, as the owner and custodian of the
Materials, with sole right and power of access
thereto and, if appropriate, assert any privilege
or defense I may have. Prior to any such
production, I shall inform the United States
so it may inspect the subpoenaed materials
and determine whether to object to its production on grounds of national security o..r-.,_
any other privilege.
~· FO,?iJ'-....
/•:.)
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The tape recordings of conversations in the
White House and Executive Office Building
which will be deposited pursuant to this
instrument shall remain on deposit until
September 1, 1979. I intend to and do hereby
donate to the United States, such gift to be
effective September 1, 1979, all of the tape
recordings of conversations in the White House
and Executive Office Building conditioned however
on my continuing right of access as specified in
paragraph 9 hereof and on the further condition
that such tapes shall be destroyed at the time of
my death or on September 1, 1984, whichever
event shall first occur. Subsequent to
September 1, 1979 the Administrator shall
destroy such tapes as I may direct. I impose
this restriction as other Presidents have before
me to guard against the possibility of the tapes
being used to injure, embarrass, or harass any
person and properly to safeguard the interests of
the United States.

9.

Access to recordings of conversations in the
White House and Executive Office Building within
the secure areas shall be restricted as follows:
A.

I agree not to withdraw from deposit any
originals of the Materials, except as
provided in subparagraph B and paragraph 10
below, and no reproductions shall be made
unless there is mutual agreement. Access
to the tapes shall be limited to myself, and
to such persons as I may authorize from
time to time in writing, the scope of such
access to be set forth by me in each said
written authorization. No person may
listen to such tapes without my written
prior approval. I reserve to myself such
literary use of the information on the tapes.

B.

In the event that production of the Materials

or any portion thereof is demanded by a
subpoena or other order directed to any.- .
official or employee of the United Statei,,

fiJi({)

,
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the recipient of the subpoena or order
shall immediately notify me so that I
may respond thereto, as the owner and
custodian of the Materials, with sole right
and power of access thereto and, if appropriate, ass.ert any privilege or defense I
may have. Prior to any such production,
I shall inform the United States so it may
inspect the subpoenaed materials and
determine whether to object to its production on grounds of national security
or any other privilege.
10.

The Adzninistrator shall arrange and be responsible
for the reasonable protection of the Materials from
loss, destruction or access by unauthorized persons,
and may upon receipt of an appropriate written
authorization from the Counsel to the President
provide for a temporary re-deposit of certain of
the Materials to a location other than the existing
facility described in paragraph 4 herein, provided
however that no dimunition of the Administrator's
responsibility to protect and secure the Materials
from loss, destruction, unauthorized copying or
access by unauthorized persons is affected by said
temporary re-deposit.

11.

From time to time as I deem appropriate, I intend
to donate to the United States certain portions of
the Materials deposited with the Administrator
pursuant to this agreement, such donations to be
accompanied by appropriate restrictions as authorized
by 44 U.S. C. Section 2107. However, prior to such
donation, it will be necessary to review the Materials
to determine which of them should be subject to
restriction, and the nature of the restrictions to be
imposed. This review will require a meticulous,
thorough, time-consuming analysis. If necessary
to fulfill this task, I will request that you designate
certain members of the Archivist's staff to assist
in this review under my direction.

- 6 If you determine that the terms and conditions set
forth above are acceptable for the purpose of governing the
establishment and maintenance of a depository of the Materials
pursuant to 44 U.S. C. Section 2101 and for accepting the
irrevocable gift of recordings of conversations after the specified
five year period for purposes as contained in paragraph 8 herein,
please indicate your acceptance by signing the enclosed copy of
this letter and returning it to me. Upon your acceptance we both
shall be bound by the terms of this agreement.

Accepted by:
Administ
General Services Administration

---------

(@ffitt

of tqr 1\ttornty (irntrttl
llaalJingtnn, m. Qt.

September 6, 1974
The President,
The White House.
Dear Mr. President:
If you approve, I should like to have published,
in accordance with 28 U.S.C. 521, my opinion to you
concerning ownership of papers and other historical
materials retained by the White House Office during the
administration of former President Richard M. Nixon and
now in the possession of the United States or its
officials.
Please let me know whether you have any objections
to the publication.

®ffitt nf t4t 1\ttnrnty <6tntntl
llual}tngtnn, m. Q!.
September 6, 1974

The President,
The White House.
Dear Mr. President:
You have requested my opinion concerning papers and
other historical materials retained by the White House
Office during the administration of former President
Richard M. Nixon and now in the possession of the United
States or its officials.

Some such materials were left

in the Executive Office Building or in the White House at
the time of former President Nixon's departure; others had
previously been deposited with the Administrator of General
Services.

You have inquired concerning the ownership of

such materials and the obligations of the Government with
respect to subpoenas and court orders addressed to the
United States or its officials pertaining to them.
To conclude that such materials are not the property
of former President Nixon would be to reverse what has
apparently been the almost unvaried understanding of

three branches of the Government since the beginning of
the Republic, and to call into question the practices of
our Presidents since the earliest times.

In Folsom v.

Marsh, 9 F. Cas. 342 (No. 4901), 2 Story 100, 108-109
(C.C.D. Mass. 1841), Mr. Justice Story, while sitting in
circuit, found that President Washington's letters,
including his official correspondence,

l/

were his private

property which he could bequeath, which his estate could
alienate, and in which the purchaser could acquire a
copyright.

According to testimony of the Archivist of

the United States in 1955, every President of the United

l/ The official documents involved in the case were:
Letters addressed by Washington, as commanderin-chief, to the President of Congress.
Official letters to governors of States and
speakers of legislative bodies.
Circular letters.
General orders.
Communications (official) addressed as President
to his Cabinet.
Letter accepting the command of the army, on our
expected war with France. 2 Story at 104-105.
The clear holding on the property point (Ido at 108-09)
is arguably converted to dictum by Justice Story's
later indication, in connection with another issue,
that copyright violation with respect to the official
documents did not have to be established in order to
maintain the suit. (Id. at 114).
- 2 -

States beginning with George Washington regarded all the
papers and historical materials which accumulated in the
White House during his administration, whether of a private

2/
or official nature, as his own property.-

A classic

exposition of this Presidential view was set forth by
President Taft in a lecture presented several years after
he had left the White House:
The office of the President is not a recording office. The vast amount of correspondence that
goes through it, signed either by the President or
his secretaries, does not become the property or a
record of the government unless it goes on to the
official files of the department to which it may be
addressed. The President takes with him all the
correspondence, original and copies, carried on
during his administration. Taft, The Presidency
30-31 (1916).

!:.I

Statement of Dr. Wayne C. Grover, Archivist of the
United States, during the House Hearings on the Joint
Resolution of August 12, 1955, 69 Stat. 695, To provide
for the acceptance and maintenance of Presidential
libraries, and for other purposes (now codified in 44
u.s.c. 2101, 2107 and 2108; hereinafter referred to as
the "Presidential Libraries Act''),, Hearing before a
Special Subcommittee of the Committee on Government
Operations, House of Representatives, 84th Cong., 1st
Sess., on H.J. Res. 330, H.J. Res. 331, and HoJ. Res. 332
(hereafter referred to as "1955 Hearings"), pp. 28, 45.

- 3 -

Past Congressional recognition of the President's title is
evidenced by the various statutes providing for Government
purchase of the official and private papers of many of our
early Presidents, including Washington, Jefferson, Madison,
Monroe and Jackson.

See 1955 Hearings at 28, 39-42.

Even if there were no recent statutory sanction of
Presidential ownership, a consistent history such as that
described above might well be determinative.

As the Supreme

Court said in United States v. Midwest Oil Co., 236

u.s.

459 (1915):
[G]overment is a practical affair intended for
practical men. Both officers, law-makers and
citizens naturally adjust themselves to any longcontinued action of the Executive Department--on
the presumption that unauthorized acts would not
have been allowed to be so often repeated as to
crystallize into a regular practice. That presumption is not reasoning in a circle but the
basis of a wise and quieting rule that in
determining the meaning of a statute or the
existence of a power, weight shall be given to
the usage itself--even when the validity of the
practice is the subject of investigation. Id. at
472-73.

.
express authority has been granted
..

[W]hile no • • •
[by Congress], there is nothing in the nature of
the power exercised which prevents Congress from
granting it by implication just as could be done
by any other owner of property under similar conditions. Id. at 474.

- 4 -

Moreover, with respect to the practice at issue here,
there is recent statutory sanction.

The 1955 Presidential

Libraries Act, which serves as the permanent basis of the
Presidential Library system, constitutes clear legislative
acknowledgement that a President has title to all the documents and historical materials--whether personal or official-which accumulate in the White House Office during his incumbency.

The Federal Records Act of 1950, 64 Stat. 587, which

was the predecessor of the Presidential Libraries Act,
authorized the Administrator of General Services to accept
for deposit "the personal papers and other personal historical
documentary materials of the present President of the United
States."

Section 507(e), 64 Stat. 588.

The word "personal"

might have been read as intended to distinguish between the

3/
private and official papers of the President.

The corres-

ponding provision of the current law, however, 44
avoids the ambiguity.

u.s.c.

2107(1),

It envisions the President's deposit of

all Presidential materials, not only personal ones.

During

3/ Compare Section 507(e) with Section 507(a), dealing with the
records of an agency. A memorandum prepared in the Office of
the Assistant Solicitor General (now Office of Legal Counsel) on
July 24, 1951 indicated that such a distinction between private
and official Presidential papers would be inconsistent with
historic precedents, and difficult if not impossible to maintain. It accordingly regarded the Records Act's use of the
term "personal" as intended merely to exclude the permane._q._t
files of the Chief Executive Clerk discussed at page ;~l::f~i~,. 'I

- 5 -
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the House debate on the Presidential Libraries Act, Congressman Moss, who was in charge of the bill, expressly stated:
Four. Finally, it should be remembered that
Presidential papers belong to the President, and
that they have increased tremendously in volume
in the past 25 or 30 years. It is no longer
possible for a President to take his papers home
with him and care for them properly. It is no
accident that the last three Presidents--Hoover,
Fo D. Roosevelt, and Harry Truman--have had to
make special provisions through the means of the
presidential library to take care of their papers.
101 Cong. Rec. 9935 (1955)Q
The legislative history of the Act reflects no disagreement
with this position on the part of any member of the Congress.
The hearings before a Special Subcommittee of the House
Committee on Government Operations indicate congressional
awareness of the Act's assumption that all Presidential
papers are the private property of the President.

1955

Hearings at 12, 20, 28, 32, 52, 54, 58.
A recent discussion concerning ownership of Presidential materials appears in the report prepared by the
staff of the Joint Committee on Internal Revenue Taxation
involving the examination of President Nixon's tax returnso
H. Rept. 93-966, 93d Cong., 2d Sess. (1974).

The report

points to the practice of Presidents since Washington of
treating their papers, both private and official, as

th~i{:.~Fo
/~)

,;:;;:
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personal property; and to the congressional ratification
of the practice in the 1955 library legislation.

It

concludes that "the historical precedents taken together
with the provisions set forth in the Presidential Libraries
Act, suggest that the papers of President Nixon are considered his personal property rather than public property."
Id. at 28-29.
An apparent obstacle to Presidential ownership of all
White House materials is Article II, section 1, clause 7
of the Constitution, which provides:
"The President shall, at stated times, receive
for his services a compensation, which shall neither
be increased nor diminished during the period for
which he shall have been elected, and he shall not
receive within that period any other emolument from
the United States, or any of them."
But objection based upon this provision is circular in
its reasoning, except insofar as it applies to the blank
typing paper and materials upon which the Presidential
records are inscribed.

For the records themselves are

given to the President as an tremolument" only if one
assumes that they are not the property of the President
from the very moment of their creation.

As for the blank

typing paper and materials, which are of course of negligible
...
- 7 -
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value, they can be regarded as consumables, like electricity
or telephone service, provided for the conduct of Presidential
business.

In any event, the Constitutional provision can

simply not be interpreted in such a fashion as to preclude
the conferral of anything of value, beyond his
the President.

salar~upon

An eminent authority on the subject states

the following:
As a matter of fact the President enjoys many
more "emoluments" from the United States than the
11
compensation" which he receives "at stated times"
--at least, what most people would reckon to be
emoluments. Corwin, The President 348 n. 53.
He gives as examples of such additional emoluments provided
by the Congress the use of personal secretaries and the
right to reside in the White House.

Id. at 348-49.

Another obstacle to Presidential ownership of the
materials in question is their character as public documents, often secret and sometimes necessary for the
continued operation of government.

However, without

speaking to the desirability of the established property
rule (and there is pending in the Congress legislation
which would apparently alter it--s. 2951, 93d Cong., 2d
Sess., a bill "[t]o provide for public ownership of
certain documents of elected public officials"r, it must
- 8
'/

be conceded that accommodation of such concerns can be
achieved whether or not ownership of the materials in
question rests with the former President.

Historically,

there has been consistent acknowledgement that Presidential
materials are peculiarly affected by a public interest
which may justify subjecting the absolute ownership rights
of the ex-President to certain limitations directly related
to the character of the documents as records of government
activity.

Thus, in Folsom v. Marsh, supra, Mr. Justice

Story stated the following:
In respect to official letters, addressed to
the government, or any of its departments, by public
officers, so far as the right of the government extends, from principles of public policy, to withhold
them from publication, or to give them publicity,
there may be a just ground of distinction. It may be
doubtful, whether any public officer is at liberty to
publish them, at least, in the same age, when secrecy
may be required by the public exigencies, without the
sanction of the government. On the other hand, from
the nature of the public service, or the character
of the documents, embracing historical, military, or
diplomatic information, it may be the right, and
even the duty, of the government, to give them
publicity, even against the will of the writers.
2 Story at 113.
That portion of the Criminal Code dealing with the transmission or loss of national security information, 18 U.S.C.
§

793, obviously applies to Presidential papers even when

- 9 \.

they are within the possession of the former President.
Upon the death of Franklin D. Roosevelt during the closing
months of World War II, with full acceptance of the
traditional view that all White House papers belonged to
the President and devolved to his estate, some of the
papers dealing with prosecution of the War (the so-called
"Map Room Papers") were retained by President Truman under
a theory of "protective custody" until December 1946.
Matter of Roosevelt, 190 Misc. 341, 344, 73 N.Y.S. 821, 825
(Sur. Ct. 1947); Eighth Annual Report of the Archivist of
the United States as to the Franklin D. Roosevelt Library
(1947) p. 1.

Thus, regardless of whether this is the best

way to approach the problem, precedent demonstrates that the
governmental interests arising because of the peculiar nature
of these materials (notably, any need to protect national
security information and any need for continued use of
certain documents in the process of government) can be
protected in-full conformity with the theory of ownership
on the part of the ex-President.
4 / Section 11 of Executive Order 11652 makes explicit
provision for declassification of Presidential material
that has been deposited in the Archives.
- 10 -

Because the principle of Presidential ownership of
White House materials has been acknowledged by all three
branches of the Government from the earliest times; because
that principle does not violate any provision of the
Constitution or contravene any existing statute; and because
that principle is not inconsistent with adequate protection
of the interests of the United States; I conclude that the
papers and materials in question were the property of
Richard M. Nixon when his term of office ended.

Any

inference that the former President abandoned his ownership
of the materials he left in the White House and the
Executive Office Building is eliminated by a memorandum to
the White House staff from Jerry H. Jones, Special Assistant
to President Nixon, dated the day of his resignation,
asserting that "the files of the White House Office belong
to the President in whose Administration they were
accumulated," and setting forth instructions with respect
to the treatment of such materials until they can be
collected and disposed of according to the ex-President's
wishes.

We are advised that the materials previously

deposited with the Administrator of General Services were
likewise transmitted and received with the understanding
- 11 -
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of continuing Presidential ownership.
I must, however, exclude one category of documents from
the scope of this opinion concerning ownership and advise
you that their status cannot be definitively determined on
the basis of presently available information.

Although the

fact is not recorded in the published materials we have
examined, our inquiry indicates that at least in recent
memory certain "permanent files" have been retained by the
Chief Executive Clerk of the White House from administration
to administration.

These include White House budget and

personnel material, and records or copies of some Presidential
actions useful to the Clerk's office for such purposes as
keeping track of the terms of Presidential appointments and
providing models or precedents for future Presidential
action.

Retention of these materials by the Chief Executive

Clerk is of course not necessarily inconsistent with initial
Presidential ownership.

In light of the otherwise uniform

practice with respect to much more important official
documents, relinquishment of these materials may reasonably
be regarded as a voluntary act of courtesy on the part of
the outgoing Chief Executive.

I cannot, however, make an

adequately informed judgment concerning these files without
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more extensive factual and historical inquiry, which your
need for this opinion does not permit.

Of course, even if

such inquiry should show that these particular documents have
been regarded as Government property, that conclusion would
not support a generalization of Government ownership with
respect to the much more extensive other material covered by
this opinion, as to which the Presidential practice and congressional acquiesence are clear.
As to the obligations of the Government with respect to
subpoenas and court orders directed to the United States or
its officials pertaining to the subject materials:

Even

though the Government is merely the custodian and not the
owner, it can properly be subjected to court directives
relating to the materials.

The Federal Rules of Criminal

Procedure authorize the courts, upon motion of a defendant,
to order the Government to permit access to papers and other
objects "which are within the possession, custody or control
of the government.

II

Fed. R. Crim. P. 16(b}.

A

similar provision is applicable with regard to discovery in
civil cases involving material within the "possession,
custody or control" of a party (including the Government).

- 13 -

Fed. R. Civ. P. 34(a).

In addition, in both criminal and

civil cases, a subpoena may be issued directing a person to
produce documents or objects which are within his possession,
but which belong to another person.
Fed. R. Civ. P. 45(b).

Fed. R. Crim. P. 17(c);

See, e.g., Couch v. United States,

409 U.S. 322 (1973); Schwimmer v. United States, 232 F.2d
855, 860 (8th Cir., 1956), cert. denied, 352 U.S. 833;
United States v. Re, 313 F. Supp. 442, 449 (S.D.N.Y. 1970).
I advise you, therefore, that items included within the

subject materials properly subpoenaed from the Government
or its officials must be produced; and that none of the
materials can be moved or otherwise disposed of contrary
to the provisions of any duly issued court order against
the Government or its officials pertaining to them.

Of

course both the former President and the Government can
seek modification of such subpoenas and orders, and can
challenge their validity on Constitutional or other grounds.
Respectfully,

At~~er~~
- 14 -

OOfftrr of tqr 1\ttnrnry ®rnrrul
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September 6, 1974
The President,
The White House.
Dear Mr. President:
If you approve, I should like to have published,
in accordance with 28

u.s.c.

521, my opinion to you

concerning ownership of papers and other historical
materials retained by the White House Office during the
administration of former President Richard M. Nixon and
now in the possession of the United States or its
officials.
Please let me know whether you have any objections
to the publication.

®flirt nf t4t 1\ttnrnty Oitntntl
llaal}tngtnn, m. ar.
September 6, 1974

The President,
The White House.
Dear Mr. President:
You have requested my opinion concerning papers and
other historical materials retained by the White House
Office during the administration of former President
Richard M. Nixon and now in the possession of the United
States or its officials.

Some such materials were left

in the Executive Office Building or in the White House at
the time of former President Nixon's departure; others had
previously been deposited with the'Administrator of General
Services.

You have inquired concerning the ownership of

such materials and the obligations of the Government with
respect to subpoenas and court orders addressed to the
United States or its officials pertaining to them.
To conclude that such materials are not the property
of former President Nixon would be to reverse what has
apparently been the almost unvaried understanding of ~
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~\
.. ;-:
.......
~

\

'

':!JJ.

~.~.;,

'\,.'

\·

'

three branches of the Government since the beginning of
the Republic, and to call into question the practices of
our Presidents since the earliest times.

In Folsom v.

Marsh, 9 F. Cas. 342 (No. 4901), 2 Story 100, 108-109
(C.C.D. Mass. 1841), Mr. Justice Story, while sitting in
circuit, found that President Washington's letters,
including his official correspondence,

1/

were his private

property which he could bequeath, which his estate could
alienate, and in which the purchaser could acquire a
copyright.

According to testimony of the Archivist of

the United States in 1955, every President of the United

1/ The official documents involved in the case were:
Letters addressed by Washington, as commanderin-chief, to the President of Congress.
Official letters to governors of States and
speakers of legislative bodies.
Circular letters.
General orders.
Communications (official) addressed as President
to his Cabinet.
Letter accepting the command of the army, on our
expected war with France. 2 Story at 104-105.
The clear holding on the property point (Ido at 108-09)
is arguably converted to dictum by Justice Story's
later indication, in connection with another issue,
that copyright violation with respect to the official
documents did not have to be established in order to
maintain the suit. (Id. at 114).
- 2 -

States beginning with George Washington regarded all the
papers and historical materials which accumulated in the
White House during his administration, whether of a private

2/
or official nature, as his own property.

A classic

exposition of this Presidential view was set forth by
President Taft in a lecture presented several years after
he had left the White House:
The office of the President is not a recording office. The vast amount of correspondence that
goes through it, signed either by the President or
his secretaries, does not become the property or a
record of the government unless it goes on to the
official files of the department to which it may be
addressed. The President takes with him all the
correspondence, original and copies, carried on
during his administration. Taft, The Presidency
30-31 {1916).

21 Statement of Dr. Wayne c. Grover, Archivist of the
United States, during the House Hearings on the Joint
Resolution of August 12, 1955, 69 Stat. 695, To provide
for the acceptance and maintenance of Presidential
fibrariesa and for other purposes (now codified in 44
u.s.c.
2101, 2107 and 2108; hereinafter referred to as
the 11Presidential Libraries Act1, , Hearing before a
Special Subcommittee of the Committee on Government
Operations, House of Representatives, 84th Cong., 1st
Sess., on H.J. Res. 330, H.J. Res. 331, and HoJ. Res. 332
{hereafter referred to as 11 1955 Hearings"), pp •. 28, 45.
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Past Congressional recognition of the President's title is
evidenced by the various statutes providing for Government
purchase of the official and private papers of many of our
early Presidents, including Washington, Jefferson, Madison,
Monroe and Jackson.

See 1955 Hearings at 28, 39-42.

Even if there were no recent statutory sanction of
Presidential ownership, a consistent history such as that
described above might well be determinative.

As the Supreme

Court said in United States v. Midwest Oil Co., 236

u.s.

459 (1915}:
[G]overment is a practical affair intended for
practical men. Both officers, law-makers and
citizens naturally adjust themselves to any longcontinued action of the Executive Department--on
the presumption that unauthorized acts would not
have been allowed to be so often repeated as to
crystallize into a regular practice. That presumption is not reasoning in a circle but the
basis of a wise and quieting .rule that in
determining the meaning of a statute or the
existence of a power, weight shall be given to
the usage itself--even when the validity of the
practice is the subject of investigation. Id. at
472-73.

...

[W]hile no • • • express authority has been granted
[by Congress], there is nothing in the nature of
the power exercised which prevents Congress from
granting it by implication just as could be done
by any other owner of property under similar conditions. Id. at 474.
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Moreover, with respect to the practice at issue here,
there is recent statutory sanction.

The 1955 Presidential

Libraries Act, which serves as the permanent basis of the
Presidential Library system, constitutes clear legislative
acknowledgement that a President has title to all the documents and historical materials--whether personal or official-which accumulate in the White House Office during his incumbency.

The Federal Records Act of 1950, 64 Stat. 587, which

was the predecessor of the Presidential Libraries Act,
authorized the Administrator of General Services to accept
for deposit "the personal papers and other personal historical
documentary materials of the present President of the United
States."

Section 507(e), 64 Stat. 588.

The word "personal"

might have been read as intended to distinguish between the
private and official papers of

th~

President.

2./

The corres-

pending provision of the current law, however, 44
avoids the ambiguity.

u.s.c.

2107(1),

It envisions the President's deposit of

all Presidential materials, not only personal ones.

During

3/ Compare Section 507(e) with Section 507(a), dealing with the
records of an agency. A memorandum prepared in the Office of
the Assistant Solicitor General (now Office of Legal Counsel) on
July 24, 1951 indicated that such a distinction between private
and official Presidential papers would be inconsistent with
historic precedents, and difficult if not impossible to maintain. It accordingly regarded the Records Act's use of the
term "personal" as intended merely to exclude the permaq~:r:J.t
files of the Chief Executive Clerk discussed at page 12 belg~.
\
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the House debate on the Presidential Libraries Act, Congressman Moss, who was in charge of the bill, expressly stated:
Four. Finally, it should be remembered that
Presidential papers belong to the President, and
that they have increased tremendously in volume
in the past 25 or 30 years. It is no longer
possible for a President to take his papers home
with him and care for them properly. It is no
accident that the last three Presidents--Hoover,
Fa D. Roosevelt, and Harry Truman--have had to
make special provisions through the means of the
presidential library to take care of their papers.
101 Cong. Rec. 9935 (1955)o
The legislative history of the Act reflects no disagreement
with this position on the part of any member of the Congress.
The hearings before a Special Subcommittee of the House
Committee on Government Operations indicate congressional
awareness of the Act 1 s assumption that all Presidential
papers are the private property of the President.

1955

'
Hearings at 12, 20, 28, 32, 52, 54,
58.

A recent discussion concerning ownership of Presidential materials appears in the report prepared by the
staff of the Joint Committee on Internal Revenue Taxation
involving the examination of President Nixon 1 s tax returns.
H. Rept. 93-966, 93d Cong., 2d Sess. (1974).

The report

points to the practice of Presidents since Washington of
treating their papers, both private and official, as

th~i;t:'"l',~; 4 ,
;

·-'

..,)

'I

,-' \
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personal property; and to the congressional ratification
of the practice in the 1955 library legislation.

It

concludes that "the historical precedents taken together
with the provisions set forth in the Presidential Libraries
Act, suggest that the papers of President Nixon are considered his personal property rather than public property."
Id. at 28-29.
An apparent obstacle to Presidential ownership of all
White House materials is Article II, section 1, clause 7
of the Constitution, which provides:
"The President shall, at stated times, receive
for his services a compensation, which shall neither
be increased nor diminished during the period for
which he shall have been elected, and he shall not
receive within that period any other emolument from
the United States, or any of them."
But objection based upon this provision is circular in
•
its reasoning, except insofar as it applies to the blank
typing paper and materials upon which the Presidential
records are inscribed.

For the records themselves are

given to the President as an "emolument" only if one
assumes that they are not the property of the President
from the very moment of their creation.

As for the blank

typing paper and materials, which are of course of negligible
- 7 -

value, they can be regarded as consumables, like electricity
or telephone service, provided for the conduct of Presidential
business.

In any event, the Constitutional provision can

simply not be interpreted in such a fashion as to preclude
the conferral of anything of value, beyond his
the President.

salar~

upon

An eminent authority on the subject states

the following:
As a matter of fact the President enjoys many
more uemoluments" from the United States than the
"compensation" which he receives "at stated times"
--at least, what most people would reckon to be
emoluments. Corwin, The President 348 n. 53.
He gives as examples of such additional emoluments provided
by the Congress the use of personal secretaries and the
right to reside in the White House.

Id. at 348-49.

Another obstacle to Presidential ownership of the
materials in question is their character as public documents, often secret and sometimes necessary for the
continued operation of government.

However, without

speaking to the desirability of the established property
rule (and there is pending in the Congress legislation
which would apparently alter it--S. 2951, 93d Cong., 2d
Sess., a bill "[t]o provide for public ownership of
certain documents of elected public officials"), it must

- 8

be conceded that accommodation of such concerns can be
achieved whether or not ownership of the materials in
question rests with the former President.

Historically,

there has been consistent acknowledgement that Presidential
materials are peculiarly affected by a public interest
which may justify subjecting the absolute ownership rights
of the ex-President to certain limitations directly related
to the character of the documents as records of government
activity.

Thus, in Folsom v. Marsh, supra, Mr. Justice

Story stated the following:
In respect to official letters, addressed to
the government, or any of its departments, by public
officers, so far as the right of the government extends, from principles of public policy, to withhold
them from publication, or to give them publicity,
there may be a just ground of distinction. It may be
doubtful, whether any public officer is at liberty to
publish them, at least, in the same age, when secrecy
may be required by the public. exigencies, without the
sanction of the government. On the other hand, from
the nature of the public service, or the character
of the documents, embracing historical, military, or
diplomatic information, it may be the right, and
even the duty, of the government, to give them
publicity, even against the will of the writers.
2 Story at 113.
That portion of the Criminal Code dealing with the transmission or loss of national security information, 18 U.S.C.
§

793, obviously applies to Presidential papers even when
- 9 -

4/
they are within the possession of the former President.
Upon the death of Franklin D. Roosevelt during the closing
months of World War II, with full acceptance of the
traditional view that all White House papers belonged to
the President and devolved to his estate, some of the
papers dealing with prosecution of the War (the so-called
''Map Room Papers") were retained by President Truman under
a theory of "protective custody" until December 1946.
Matter of Roosevelt, 190 Misc. 341, 344, 73 N.Y.S. 821, 825
(Sur. Ct. 1947); Eighth Annual Report of the Archivist of
the United States as to the Franklin D. Roosevelt Library
(1947) p. 1.

Thus, regardless of whether this is the best

way to approach the problem, precedent demonstrates that the
governmental interests arising because of the peculiar nature
of these materials (notably, any need to protect national
security information and any need for continued use of
certain documents in the process of government) can be
protected in-full conformity with the theory of ownership
on the part of the ex-President.
4 / Section 11 of Executive Order 11652 makes explicit
provision for declassification of Presidential material
that has been deposited in the Archives.
- 10 -

Because the principle of Presidential ownership of
White House materials has been acknowledged by all three
branches of the Government from the earliest times; because
that principle does not violate any provision of the
Constitution or contravene any existing statute; and because
that principle is not inconsistent with adequate protection
of the interests of the United States; I conclude that the
papers and materials in question were the property of
Richard M. Nixon when his term of office ended.

Any

inference that the former President abandoned his ownership
of the materials he left in the White House and the
Executive Office Building is eliminated by a memorandum to
the White House staff from Jerry H. Jones, Special Assistant
to President Nixon, dated the day of his resignation,
. asserting that "the files of the white House Office belong
to the President in whose Administration they were
accumulated," and setting forth instructions with respect
to the treatment of such materials until they can be
collected and disposed of according to the ex-President's
wishes.

We are advised that the materials previously

deposited with the Administrator of General Services were
likewise transmitted and received with the understanding
- 11 ··~·.'I :·.

of continuing Presidential ownership.
I must, however, exclude one category of documents from
the scope of this opinion concerning ownership and advise
you that their status cannot be definitively determined on
the basis of presently available information.

Although the

fact is not recorded in the published materials we have
examined, our inquiry indicates that at least in recent
memory certain "permanent files" have been retained by the
Chief Executive Clerk of the White House from administration
to administration.

These include White House budget and

personnel material, and records or copies of some Presidential
actions useful to the Clerk's office for such purposes as
keeping track of the terms of Presidential appointments and
providing models or precedents for future Presidential
action.

Retention of these materials by the Chief Executive

Clerk is of course not necessarily inconsistent with initial
Presidential ownership.

In light of the otherwise uniform

practice with respect to much more important official
documents, relinquishment of these materials may reasonably
be regarded as a voluntary act of courtesy on the part of
the outgoing Chief Executive.

I cannot, however, make an

adequately informed judgment concerning these files without
- 12 -

more extensive factual and historical inquiry, which your
need for this opinion does not permit.

Of course, even if

such inquiry should show that these particular documents have
been regarded as Government property, that conclusion would
not support a generalization of Government ownership with
respect to the much more extensive other material covered by
this opinion, as to which the Presidential practice and congressional acquiesence are clear.
As to the obligations of the Government with respect to
subpoenas and court orders directed to the United States or
its officials pertaining to the subject materials:

Even

though the Government is merely the custodian and not the
owner, it can properly be subjected to court directives
relating to the materials.

The Federal Rules of Criminal

Procedure authorize the courts, upon motion of a defendant,
to order the Government to permit access to papers and other
objects "which are within the possession, custody or control
of the government.

. . ."

Fed. R. Crim. P. 16(b).

A

similar provision is applicable with regard to discovery in
civil cases involving material within the "possession,
custody or control" of a party (including the Government),
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Fed. R. Civ. P. 34(a).

In addition, in both criminal and

civil cases, a subpoena may be issued directing a person to
produce documents or objects which are within his possession,
but which belong to another person.
Fed. R. Civ. P. 45(b).

See,

~.g.,

Fed. R. Crim. P. 17(c);
Couch v. United States,

409 U.S. 322 (1973); Schwimmer v. United States, 232 F.2d
855, 860 (8th Cir., 1956), cert. denied, 352 U.S. 833;
United States v. Re, 313 F. Supp. 442, 449 (S.D.N.Y. 1970).
I

advise you, therefore, that items included within the

subject materials properly subpoenaed from the Government
or its officials must be produced; and that none of the
materials can be moved or otherwise disposed of contrary
to the provisions of any duly issued court order against
the Government or its officials pertaining to them.

Of

course both the former President and the Government can
seek modification of such subpoenas and orders, and can
challenge their validity on Constitutional or other grounds.
Respectfully,

At'::!: ~er~ ~
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®ffit:e nf tqr 1\ttnrn:ey Oirn:erttl
llaslJingtnn, it. or.

September 6, 1974
The President,
The White House.
Dear Mr. President:
If you approve, I should like to have published,
in accordance with 28 U.S.C. 521, my opinion to you
concerning ownership of papers and other historical
materials retained by the White House Office during the
administration of former President Richard M. Nixon and
now in the possession of the United States or its
officials.
Please let me know whether you have any objections
to the publication.
Respectfully,

Attorney General

®ffirr nf tqr i\Unmry Oirnrrul
lla!ilJtngtnn, I. or.

September 6, 1974
The President,
The White House.
Dear Mr. President:
If you approve, I should like to have published,
in accordance with 28

u.s.c.

521, my opinion to you

concerning ownership of papers and other historical
materials retained by the White House Office during the
administration of former President Richard M. Nixon and
now in the possession of the United States or its
officials.
Please let me know whether you have any objections
to the publication.
Respectfully,

Attorney General

(

September 6, 1974

The Pnal.dellt,

Tt.

lte Bouee.

Dear Mr. Pnal.d•t a
lf you approw, I 8bould lib to have publl.1hed,
ill accordance with 28

u.s.c.

521, rq oplnion to you

coacemillg ownership of papen aac1 ott..r hlatos-lcal
mat:erlala ntala.ed '-J the White Howle Office durlll

tbe

adml.Diatrati.oD of foa.r Preeldct Rlebard M. Rlxon and

now ill the poa-eloa of the Unltad

tatea or lta

officlala.

Pl-• l•t me bow whether you have UJ objectiona

to the publlcatioD.
eapectfully,

Attorney Generel

L

.
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®ffitt nf tl}t !\ttnrttt!J <itntntl
Diasl}ingtnn. i. ar.
September 6, 1974

The President,
The White House.
Dear Mr. President:
You have requested my opinion concerning papers and
other historical materials retained by the White House
Office during the administration of former President
Richard M. Nixon and now in the possession of the United
States or its officials.

Some such materials were left

in the Executive Office Building or in the White House at
the time of former President Nixon's departure; others had
previously been deposited with the Administrator of General
Services.

You have inquired concerning the ownership of

such materials and the obligations of the Government with
respect to subpoenas and court orders addressed to the
United States or its officials pertaining to them.
To conclude that such materials are not the property
of former President Nixon would be to reverse what has
apparently been the almost unvaried understanding of all

three branches of the Government since the beginning of
the Republic, and to call into question the practices of
our Presidents since the earliest times.

In Folsom v.

Marsh, 9 F. Cas. 342 (No. 4901), 2 Story 100, 108-109
(C.C.D. Mass. 1841), Mr. Justice Story, while sitting in
circuit, found that President Washington's letters,
including his official correspondence,

!/

were his private

property which he could bequeath, which his estate could
alienate, and in which the purchaser could acquire a
copyright.

According to testimony of the Archivist of

the United States in 1955, every President of the United

!/ The official documents involved in the case were:
Letters addressed by Washington, as commanderin-chief, to the President of Congress.
Official letters to governors of States and
speakers of legislative bodies.
Circular letters.
General orders.
Communications (official} addressed as President
to his Cabinet.
Letter accepting the command of the army, on our
expected war with France. 2 Story at 104-105.
The clear holding on the property point {Id. at 108-09)
is arguably converted to dictum by Justice Story's
later indication, in connection with another issue,
that copyright violation with respect to the official
documents did not have to be established in order to
maintain the suit. {Id. at 114).
- 2 -

States beginning with George Washington regarded all the
papers and historical materials which accumulated in the
White House during his administration, whether of a private

2/
or official nature, as his own property.-

A classic

exposition of this Presidential view was set forth by
President Taft in a lecture presented several years after
he had left the White House:
The office of the President is not a recording office. The vast amount of correspondence that
goes through it, signed either by the President or
his secretaries, does not become the property or a
record of the government unless it goes on to the
official files of the department to which it may be
addressed. The President takes with him all the
correspondence, original and copies, carried on
during his administration. Taft, The Presidency
30-31 (1916).

21 Statement of Dr. Wayne c. Grover, Archivist of the
United States, during the House Hearings on the Joint
Resolution of August 12, 1955, 69 Stat. 695, To provide
for the acceptance and maintenance of Presidential
iibraries, and for other purposes (now codified in 44
U.S.C. 2101, 2107 and 2108; hereinafter referred to as
the "Presidential Libraries Act''),, Hearing before a
Special Subcommittee of the Committee on Government
Operations, House of Representatives, 84th Cong., 1st
Sess., on H.J. Res. 330, H.J. Res. 331, and H.J. Res. 332
(hereafter referred to as 11 1955 Hearings,.), pp. 28, 45.
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Past Congressional recognition of the President's title is
evidenced by the various statutes providing for Government
purchase of the official and private papers of many of our
early Presidents, including Washington, Jefferson, Madison,
Monroe and Jackson.

See 1955 Hearings at 28, 39-42.

Even if there were no recent statutory sanction of
Presidential ownership, a consistent history such as that
described above might well be determinative.

As the Supreme

Court said in United States -v. Midwest Oil Co., 236

u.s.

459 (1915):
[G]overment is a practical affair intended for
practical men. Both officers, law-makers and
citizens naturally adjust themselves to any longcontinued action of the Executive Department--on
the presumption that unauthorized acts would not
have been allowed to be so often repeated as to
crystallize into a regular practice. That presumption is not reasoning in a circle but the
basis of a wise and quieting rule that in
determining the meaning of a statute or the
existence of a power, weight shall be given to
the usage itself--even when the validity of the
practice is the subject of investigation. Id. at
472-73.
--•

• •

[W]hile no • • • express authority has been granted
[by Congress], there is nothing in the nature of
the power exercised which prevents Congress from
granting it by implication just as could be done
by any other owner of property under similar conditions. Id. at 474.
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Moreover, with respect to the practice at issue here,
there is recent statutory sanction.

The 1955 Presidential

Libraries Act, which serves as the permanent basis of the
Presidential Library system, constitutes clear legislative
acknowledgement that a President has title to all the documents and historical materials--whether personal or official-which accumulate in the White House Office during his incumbency.

The Federal Records Act of 1950, 64 Stat. 587, which

was the predecessor of the Presidential Libraries Act,
authorized the Administrator of General Services to accept
for deposit "the personal papers and other personal historical
documentary materials of the present President of the United
States."

Section 507(e), 64 Stat. 588.

The word "personal"

might have been read as intended to distinguish between the

3/
private and official papers of the President.

The corres-

pending provision of the current law, however, 44
avoids the ambiguity.

u.s.c.

2107(1),

It envisions the President's deposit of

all Presidential materials, not only personal ones.

During

3/ Compare Section 507(e) with Section 507(a), dealing with the
records of an agency. A memorandum prepared in the Office of
the Assistant Solicitor General (now Office of Legal Counsel} on
July 24, 1951 indicated that such a distinction between private
and official Presidential papers would be inconsistent with
historic precedents, and difficult if not impossible to maintain. It accordingly regarded the Records Act's use of the
term "personal" as intended merely to exclude the permanent
files of the Chief Executive Clerk discussed at page lr~·~.>;·,
~
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the House debate on the Presidential Libraries Act, Congressman Moss, who was in charge of the bill, expressly stated:
Four. Finally, it should be remembered that
Presidential papers belong to the President, and
that they have increased tremendously in volume
in the past 25 or 30 years. It is no longer
possible for a President to take his papers home
with him and care for them properly. It is no
accident that the last three Presidents--Hoover,
F. D. Roosevelt, and Harry Truman--have had to
make special provisions through the means of the
presidential library to take care of their papers.
101 Cong. Rec. 9935 {1955).
The legislative history of the Act reflects no disagreement
with this position on the part of any member of the Congress.
The hearings before a Special Subcommittee of the House
Committee on Government Operations indicate congressional
awareness of the Act's assumption that all Presidential
papers are the private property of the President.

1955

Hearings at 12, 20, 28, 32, 52, 54, 58.
A recent discussion concerning ownership of Presidential materials appears in the report prepared by the
staff of the Joint Committee on Internal Revenue Taxation
involving the examination of President Nixon's tax returns.
H. Rept. 93-966, 93d Cong., 2d Sess. (1974).

The report

points to the practice of Presidents since Washington of
treating their papers, both private and official, as their
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personal property; and to the congressional ratification
of the practice in the 1955 library legislation.

It

concludes that "the historical precedents taken together
with the provisions set forth in the Presidential Libraries
Act, suggest that the papers of President Nixon are considered his personal property rather than public property."
Id. at 28-29.
An apparent obstacle to Presidential ownership of all
White House materials is Article II, section 1, clause 7
of the Constitution, which provides:
"The President shall, at stated times, receive
for his services a compensation, which shall neither
be increased nor diminished during the period for
which he shall have been elected, and he shall not
receive within that period any other emolument from
the United States, or any of them."
But objection based upon this provision is circular in
its reasoning, except insofar as it applies to the blank
typing paper and materials upon which the Presidential
records are inscribed.

For the records themselves are

given to the President as an "emolument" only if one
assumes that they are not the property of the President
from the very moment of their creation.

As for the blank

typing paper and materials, which are of course of negligible
- 7 -

value, they can be regarded as consumables, like electricity
or telephone service, provided for the conduct of Presidential
business.

In any event, the Constitutional provision can

simply not be interpreted in such a fashion as to preclude
the conferral of anything of value, beyond his salary, upon
the President.

An eminent authority on the subject states

the following:
As a matter of fact the President enjoys many
more "emoluments" from the United States than the
"compensation" which he receives "at stated times"
--at least, what most people would reckon to be
emoluments. Corwin, The President 348 n. 53.
He gives as examples of such additional emoluments provided
by the Congress the use of personal secretaries and the
right to reside in the White House.

Id. at 348-49.

Another obstacle to Presidential ownership of the
materials in question is their character as public documents, often secret and sometimes necessary for the
continued operation of government.

However, without

speaking to the desirability of the established property
rule (and there is pending in the Congress legislation
which would apparently alter it--S. 2951, 93d Cong., 2d
Sess., a bill "[t]o provide for public ownership of
certain documents of elected pu.blic officials-..'r; it must
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be conceded that accommodation of such concerns can be
achieved whether or not ownership of the materials in
question rests with the former President.

Historically,

there has been consistent acknowledgement that Presidential
materials are peculiarly affected by a public interest
which may justify subjecting the absolute ownership rights
of the ex-President to certain limitations directly related
to the character of the documents as records of government
activity.

Thus, in Folsom v. Marsh, supra, Mr. Justice

Story stated the following:
In respect to official letters, addressed to
the government, or any of its departments, by public
officers, so far as the right of the government extends, from principles of public policy, to withhold
them from publication, or to give them publicity,
there may be a just ground of distinction. It may be
doubtful, whether any public officer is at liberty to
publish them, at least, in the same age, when secrecy
~y be required by the public exigencies, without the
sanction of the government. On the other hand, from
the nature of the public service, or the character
of the documents, embracing historical, military, or
diplomatic information, it may be the right, and
even the duty, of the government, to give them
publicity, even against the will of the writers.
2 Story at 113.
That portion of the Criminal Code dealing with the transmission or loss of national security information, 18
§

u.s.c.

793, obviously applies to Presidential papers even when
- 9 -

4/
they are within the possession of the former President.
Upon the death of Franklin D. Roosevelt during the closing
months of World War II, with full acceptance of the
traditional view that all White House papers belonged to
the President and devolved to his estate, some of the
papers dealing with prosecution of the War (the so-called
''Map Room Papers") were retained by President Truman under
a theory of "protective custody" until December 1946.
Matter of Roosevelt, 190 Misc. 341, 344, 73 N.Y.S. 821, 825
(Sur. Ct. 1947); Eighth Annual Report of the Archivist of
the United States as to the Franklin D. Roosevelt Library
(1947) p. 1.

Thus, regardless of whether this is the best

way to approach the problem, precedent demonstrates that the
governmental interests arising because of the peculiar nature
of these materials (notably, any need to protect national
security information and any need for continued use of
certain documents in the process of government) can be
protected tn-full conformity with the theory of ownership
on the part of the ex-President.
4 / Section 11 of Executive Order 11652 makes explicit
provision for declassification of Presidential material
that has been .deposited in the Archives.
- 10 -

Because the principle of Presidential ownership of
White House materials has been acknowledged by all three
branches of the Government from the earliest times; because
that principle does not violate any provision of the
Constitution or contravene any existing statute; and because
that principle is not inconsistent with adequate protection
of the interests of the United States; I conclude that the
papers and materials in question were the property of
Richard M. Nixon when his term

of~office

ended.

Any

inference that the former President abandoned his ownership
of the materials he left in the White House and the
Executive Office Building is eliminated by a memorandum to
the White House staff from Jerry H. Jones, Special Assistant
to President Nixon, dated the day of his resignation,
·asserting that "the files of the White House Office belong
to the President in whose Administration they were
accumulated," and setting forth instructions with respect
to the treatment of such materials until they can be
collected and disposed of according to the ex-President's
wishes.

We are advised that the materials previously

deposited with the Administrator of General Services were
likewise transmitted and received with the
- 11 -

of continuing Presidential ownership.
I must, however, exclude one category of documents from
the scope of this opinion concerning ownership and advise
you that their status cannot be definitively determined on
the basis of presently available information.

Although the

fact is not recorded in the published materials we have
examined, our inquiry indicates that at least in recent
memory certain "permanent files" have been retained by the
Chief Executive Clerk of the White House from administration
to administration.

These include White House budget and

personnel material, and records or copies of some Presidential
actions useful to the Clerk's office for such purposes as
keeping track of the terms of Presidential appoinoments and
providing models or precedents for future Presidential
action.

Retention of these materials by the Chief Executive

Clerk is of course not necessarily inconsistent with initial
Presidential ownership.

In light of the otherwise uniform

practice with respect to much more important official
documents, relinquishment of these materials may reasonably
be regarded as a voluntary act of courtesy on the part of
the outgoing Chief Executive.

I cannot, however, make an

adequately informed judgment concerning these files without
- 12 -
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more extensive factual and historical inquiry, which your
need for this opinion does not permit.

Of course, even if

such inquiry should show that these particular documents have
been regarded as Government property, that conclusion would
not support a generalization of Government ownership with
respect to the much more extensive other material covered by
this opinion, as to which the Presidential practice and congressional acquiesence are clear.
As to the obligations of the Government with respect to
subpoenas and court orders directed to the United States or
its officials pertaining to the subject materials:

Even

though the Government is merely the custodian and not the
owner, it can properly be subjected to court directives
relating to the materials.

The Federal Rules of Criminal

Procedure authorize the courts, upon motion of a defendant,
to order the Government to permit access to papers and other
objects "which are within the possession, custody or control
of the government • • • • "

Fed. R. Crim. P. 16(b}.

A

similar provision is applicable with regard to discovery in
civil cases involving material within the "possession,
custody or control" of a party (including the Government).

- 13 -

Fed. R. Civ. P. 34(a).

In addition, in both criminal and

civil cases, a subpoena may be issued directing a person to
produce documents or objects which are within his possession,
but which belong to another person.
Fed. R. Civ. P. 45(b).

See,

~.g.,

Fed. R. Crim. P. 17(c);
Couch v. United States,

409 U.S. 322 (1973); Schwimmer v. United States, 232 F.2d
855, 860 (8th Cir., 1956), cert. denied, 352 U.S. 833;
United States v. Re, 313 F. Supp. 442, 449 (S.D.N.Y. 1970).
I advise you, therefore, that items included within the
subject materials properly subpoenaed from the Government
or its officials must be produced; and that none of the
materials can be moved or otherwise disposed of contrary
to the provisions of any duly issued court order against
the Government or its officials pertaining to them.

Of

course both the former President and the Government can
seek modification of such subpoenas and orders, and can
challenge their validity on Constitutional or other grounds.
Respectfully,

At!:::; ~er~ ~
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®ffitt nf l4t !\ttnrnry Oitntnd
llaal}tngtnn, I. Clr.
September 6, 1974

The President,
The White House.
Dear Mr. President:
You have requested my opinion concerning papers and
other historical materials retained by the White House
Office during the administration of former President
Richard M. Nixon and now in the possession of the United
States or its officials.

Some such materials were left

in the Executive Office Building or in the White House at
the time of former President Nixon's departure; others had
previously been deposited with the Administrator of General
Services.

You have inquired concerning the ownership of

such materials and the obligations of the Government with
respect to subpoenas and court orders addressed to the
United States or its officials pertaining to them.
To conclude that such materials are not the property
of former President Nixon would be to reverse what has
apparently been the almost unvaried understanding

three branches of the Government since the beginning of
the Republic, and to call into question the practices of
our Presidents since the earliest times.

In Folsom v.

Marsh, 9 F. Cas. 342 (No. 4901.), 2 Story 100, 108-109
(C.C.D. Mass. 1841), Mr. Justice Story, while sitting in
circuit, found that President Washington's letters,
including his official correspondence,

1/

were his private

property which he could bequeath, which his estate could
alienate, and in which the purchaser could acquire a
copyright.

According to testimony of the Archivist of

the United States in 1955, every President of the United

1/ The official documents involved in the case were:
Letters addressed by Washington, as commanderin-chief, to the President of Congress.
Official letters to governors of States and
speakers of legislative bodies.
Circular letters.
General orders.
Communications (official) addressed as President
to his Cabinet.
Letter accepting the command of the army, on our
expected war with France. 2 Story at 104-105.
The clear holding on the property point (Id. at 108-09)
is arguably converted to dictum by Justice Story's
later indication, in connection with another issue,
that copyright violation with respect to the official
documents did not have to be established in order to
maintain the suit. (Id. at 114).
- 2 -

States beginning with George Washington regarded all the
papers and historical materials which accumulated in the
White House during his administration, whether of a private
2/
or official nature, as his own property.- A classic
exposition of this Presidential view was set forth by
President Taft in a lecture presented several years after
he had left the White House:
The office of the President is not a recording office. The vast amount of correspondence that
goes through it, signed either by the President or
his secretaries, does not become the property or a
record of the government unless it goes on to the
official files of the department to which it may be
addressed. The President takes with him all the
correspondence, original and copies, carried on
during his administration. Taft, The Presidency
30-31 {1916).

21 Statement of Dr. Wayne c. Grover, Archivist of the
United States, during the House Hearings on the Joint
Resolution of August 12, 1955, 69 Stat. 695, To provide
for the acceptance and maintenance of Presidential
iibraries, and for other purposes (now codified in 44
u.s.c. 2101, 2107 and 2108; hereinafter referred to as
the "Presidential Libraries Act''}, Hearing before a
Special Subcommittee of the Committee on Government
Operations, House of Representatives, 84th Cong., 1st
Sess., on H.J. Res. 330, H.J. Res. 331, and H.J. Res. 332
(hereafter referred to as "1955 Hearings"), pp. 28, 45.
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Past Congressional recognition of the President's title is
evidenced by the various statutes providing for Government
purchase of the official and private papers of many of our
early Presidents, including Washington, Jefferson, Madison,
Monroe and Jackson.

See 1955 Hearings at 28, 39-42.

Even if there were no recent statutory sanction of
Presidential ownership, a consistent history such as that
described above might well be determinative.

As the Supreme

Court said in United States v. Midwest Oil Co., 236

u.s.

459 (1915):
[G]overment is a practical affair intended for
·practical men. Both officers, law-makers and
citizens naturally adjust themselves to any longcontinued action of the Executive Department--on
the presumption that unauthorized acts would not
have been allowed to be so often repeated as to
crystallize into a regular practice. That presumption is not reasoning in a circle but the
basis of a wise and quieting rule that in
determining the meaning of a statute or the
existence of a power, weight shall be given to
the usage itself--even when the validity of the
practice is the subject of investigation. Id. at
472-73.
•

• •

[W]hile no • • • express authority has been granted
[by Congress], there is nothing in the nature of
the power exercised which prevents Congress from
granting it by implication just as could be done
by any other owner of property under similar conditions. Id. at 474.
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Moreover, with respect to the practice at issue here,
there is recent statutory sanction.

The 1955 Presidential

Libraries Act, which serves as the permanent basis of the
Presidential Library system, constitutes clear legislative
acknowledgement that a President has title to all the documents and historical materials--whether personal or official-which accumulate in the White House Office during his incumbency.

The Federal Records Act of 1950, 64 Stat. 587, which

was the predecessor of the Presidential Libraries Act,
authorized the Administrator of General Services to accept
for deposit "the personal papers and other personal historical
documentary materials of the present President of the United
States."

Section 507{e), 64 Stat. 588.

The word "personal"

might have been read as intended to distinguish between the

3/
private and official papers of the President.- The correspending provision of the current law, however, 44
avoids the ambiguity.

u.s.c.

2107(1),

It envisions the President's deposit of

all Presidential materials, not only personal ones.

During

3/ Compare Section 507(e) with Section 507(a), dealing with the
records of an agency. A memorandum prepared in the Office of
the Assistant Solicitor General (now Office of Legal Counsel) on
July 24, 1951 indicated that such a distinction between private
and official Presidential papers would be inconsistent with
historic precedents, and difficult if not impossible to maintain. It accordingly regarded the Records Act 1 s use of,... the
term "personal" as intended merely to exclude the pe~"'ltie~to \.
files of the Chief Executive Clerk discussed at page
belo~.'.,

-5-
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the House debate on the Presidential Libraries Act, Congressman Moss, who was in charge of the bill, expressly stated:
Four. Finally, it should be remembered that
Presidential papers belong to the President, and
that they have increased tremendously in volume
in the past 25 or 30 years. It is no longer
possible for a President to take his papers home
with him and care for them properly. It is no
accident that the last three Presidents--Hoover,
F. D. Roosevelt, and Harry Truman--have had to
make special provisions through the means of the
presidential library to take care of their papers.
101 Cong. Rec. 9935 (1955).
The legislative history of the Act reflects no disagreement
with this position on the part of any member of the Congress.
The hearings before a Special Subcommittee of the House
Committee on Government Operations indicate congressional
awareness of the Act's assumption that all Presidential
papers are the private property of the President.

1955

Hearings at 12, 20, 28, 32, 52, 54, 58.
A recent discussion concerning ownership of Presidential materials appears in the report prepared by the
staff of the Joint Committee on Internal Revenue Taxation
involving the examination of President Nixon's tax returns.
H. Rept. 93-966, 93d Cong., 2d Sess. {1974).

The report

points to the practice of Presidents since Washington of
treating their papers, both private and official, as
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personal property; and to the congressional ratification
of the practice in the 1955 library legislation.

It

concludes that "the historical precedents taken together
with the provisions set forth in the Presidential Libraries
Act, suggest that the papers of President Nixon are considered his personal property rather than public property."
Id. at 28-29.
An apparent obstacle to Presidential ownership of all
White House materials is Article II, section 1, clause 7
of the Constitution, which provides:
"The President shall, at stated times, receive
for his services a compensation, which shall neither
be increased nor diminished during the period for
which he shall have been elected, and he shall not
receive within that period any other emolument from
the United States, or any of them."
But objection based upon this provision is circular in
its reasoning, except insofar as it applies to the blank
typing paper and materials upon which the Presidential
records are inscribed.

For the records themselves are

given to the President as an "emolument" only if one
assumes that they are not the property of the President
from the very moment of their creation.

As for the blank

typing paper and materials, which are of course of negligible
- 7 -

value, they can be regarded as consumables, like electricity
or telephone service, provided for the conduct of Presidential
business.

In any event, the Constitutional provision can

simply not be interpreted in such a fashion as to preclude
the conferral of anything of value, beyond his salary,upon
the President.

An eminent authority on the subject states

the following:
As a matter of fact the President enjoys many
more "emoluments" from the United States than the
"compensation'' which he receives "at stated times"
--at least, what most people would reckon to be
emoluments. Corwin, The President 348 n. 53.
He gives as examples of such additional emoluments provided
by the Congress the use of personal secretaries and the
right to reside in the White House.

Id. at 348-49.

Another obstacle to Presidential ownership of the
materials in question is their character as public documents, often secret and sometimes necessary for the
continued operation of government.

However, without

speaking to the desirability of the established property
rule (and there is pending in the Congress legislation
which would apparently alter it--s. 2951, 93d Cong., 2d
Sess., a bill "[t]o provide for public ownership of
certain documents of elected p-ublic officials-JJr; it must
- 8

be conceded that accommodation of such concerns can be
achieved whether or not ownership of the materials in
question rests with the former President.

Historically,

there has been consistent acknowledgement that Presidential
materials are peculiarly affected by a public interest
which may justify subjecting the absolute ownership rights
of the ex-President to certain limitations directly related
to the character of the documents as records of government
activity.

Thus, in Folsom v. Marsh, supra, Mr. Justice

Story stated the following:
In respect to official letters, addressed to
the government, or any of its departments, by public
officers, so far as the right of the government extends, from principles of public policy, to withhold
them from publication, or to give them publicity,
there may be a just ground of distinction. It may be
doubtful, whether any public officer is at liberty to
publish them, at least, in the same age, when secrecy
~y be required by the public exigencies, without the
sanction of the government. On the other hand, from
the nature of the public service, or the character
of the documents, embracing historical, military, or
diplomatic information, it may be the right, and
even the duty, of the government, to give them
publicity, even against the will of the writers.
2 Story at 113.
That portion of the Criminal Code dealing with the transmission or loss of national security information, 18
§

u.s.c.

793, obviously applies to Presidential papers even when
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4/
they are within the possession of the former President.
Upon the dea'th of Franklin D. Roosevelt during the closing
months of World War II, with full acceptance of the
traditional view that all White House papers belonged to
the President and devolved to his estate, some of the
papers dealing with prosecution of the War (the so-called
"Map Room Papers") were retained by President Truman under
a theory of "protective custody" until December 1946.
Matter of Roosevelt, 190 Misc. 341, 344, 73 N.Y.S. 821, 825
(Sur. Ct. 1947);·Eighth Annual Report of the Archivist of
the United States as to the Franklin D. Roosevelt Library
(1947) p. 1.

Thus, regardless of whether this is the best

way to approach the problem, precedent demonstrates that the
governmental interests arising because of the peculiar nature
of these materials (notably, any need to protect national
security information and any need for continued use of
certain documents in the process of government) can be
protected in-full conformity with the theory of ownership
on the part of the ex-President.
4 / Section 11 of Executive Order 11652 makes explicit
provision for declassification of Presidential material
that has been deposited in the Archives.
- 10 -

Because the principle of Presidential ownership of
White House materials has been acknowledged by all three
branches of the Government from the earliest times; because
I

that principle does not violate any provision of the
Constitution or contravene any existing statute; and because
that principle is not inconsistent with adequate protection
of the interests of the United States; I conclude that the
papers and materials in question were the property of
Richard M. Nixon when his term of office ended.

Any

inference that the former President abandoned his ownership
of the materials he left in the White House and the
Executive Office Building is eliminated by a memorandum to
the White House staff from Jerry H. Jones, Special Assistant
to President Nixon, dated the day of his resignation,
·asserting that "the files of the White House Office belong
to the President in whose Administration they were
accumulated," and setting forth instructions with respect
to the treatment of such materials until they can be
collected and disposed of according to the ex-President's
wishes.

We are advised that the materials previously

deposited with the Administrator of General Services were
likewise transmitted and received with the
- 11 -

of continuing Presidential ownership.
I must, however, exclude one category of documents from
the scope of this opinion concerning ownership and advise
you that their status cannot be definitively determined on
the basis of presently available information.

Although the

fact is not recorded in the published materials we have
examined, our inquiry indicates that at least in recent
memory certain "permanent files" have been retained by the
Chief Executive Clerk of the White House from administration
to administration.

These include White House budget and

personnel material, and records or copies of some Presidential
actions useful to the Clerk's office for such purposes as
keeping track of the terms of Presidential appointments and
providing models or precedents for future Presidential
action.

Retention of these materials by the Chief Executive

Clerk is of course not necessarily inconsistent with initial
Presidential ownership.

In light of the otherwise uniform

practice with respect to much more important official
documents, relinquishment of these materials may reasonably
be regarded as a voluntary act of courtesy on the part of
the outgoing Chief Executive.

I cannot, however, make an

adequately informed judgment concerning these files without
- 12 -

---------------

-
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more extensive factual and historical inquiry, which your
need for this opinion does not permit.

Of course, even if

such inquiry should show that these particular documents have
been regarded as Government property, that conclusion would
not support a generalization of Government ownership with
respect to the much more extensive other material covered by
this opinion, as to which the Presidential practice and congressional acquiesence are clear.
As to the obligations of the Government with respect to
subpoenas and court orders directed to the United States or
its officials pertaining to the subject materials:

Even

though the Government is merely the custodian and not the
owner, it can properly be subjected to court directives
relating to the materials.

The Federal Rules of Criminal

Procedure authorize the courts, upon motion of a defendant,
to order the Government to permit access to papers and other
objects "which are within the possession, custody or control
of the government.

...

II

Fed. R. Crim. P. 16{b).

A

similar provision is applicable with regard to discovery in
civil cases involving material within the "possession,
custody or control" of a party (including the Government),
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Fed. R. Civ. P. 34(a).

In addition, in both criminal and

civil cases, a subpoena may be issued directing a person to
produce documents or objects which are within his possession,
but which belong to another person.
Fed. R. Civ. P. 45(b).

See,~·&·,

Fed. R. Crim. P. 17(c);
Couch v. United States,

409 U.S. 322 (1973); Schwimmer v. United States, 232 F.2d
855, 860 (8th Cir., 1956), cert. denied, 352 U.S. 833;
United States v. Re, 313 F. Supp. 442, 449 (S.D.N.Y. 1970).
I advise you, therefore, that items included within the
subject materials properly subpoenaed from the Government
or its officials must be produced; and that none of the
materials can be moved or otherwise disposed of contrary
to the provisions of any duly issued court order against
the Government or its officials pertaining to them.

Of

course both the former President and the Government can
seek modification of such subpoenas and orders, and can
challenge their validity on Constitutional or other grounds.
Respectfully,

Atf::; ~er~ ~
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®ffirt nf tqt 1\ttnrnry Oitntral
lllas!Jtngtnn, m. or.

September 6, 1974
The President,
The White House.
Dear Mr. President:
If you approve, I should like to have published,
in accordance with 28 U.S.C. 521, my opinion to you
concerning ownership of papers and other historical
materials retained by the White House Office during the
administration of former President Richard M. Nixon and
now in the possession of the United States or its
officials.
Please let me know whether you have any objections
to the publication.
Respectfully,

Attorney General

fr-~Ditu
t <;

..

'

®ffitt nf lqr 1\Unntt!J Oirnrnd
DlaafJtngtnn, m. Cl!.
September 6, 1974

The President,
The White House.
Dear Mr. President:
You have requested my opinion concerning papers and
other historical materials retained by the White House
Office during the administration of former President
Richard M. Nixon and now in the possession of the United
States or its officials.

Some such materials were left

in the Executive Office Building or in the White House at
the time of former President Nixon's departure; others had
previously been deposited with the Administrator of General
Services.

You have inquired concerning the ownership of

such materials and the obligations of the Government with
respect to subpoenas and court orders addressed to the
United States or its officials pertaining to them.
To conclude that such materials are not the property
......-~:~)
/'\>·
!i().,
of former President Nixon would be to reverse what has/.~)
(..\
; '~

apparently been the almost unvaried understanding of

a~J

..,.,

)

.~:~::

three branches of the Government since the beginning of
the Republic, and to call into question the practices of
our Presidents since the earliest times.

In Folsom v.

Marsh, 9 F. Cas. 342 (No. 4901), 2 Story 100, 108-109
(C.C.D. Mass. 1841), Mr. Justice Story, while sitting in
circuit, found that President Washington's letters,
including his official correspondence,

!/

were his private

property which he could bequeath, which his estate could
alienate, and in which the purchaser could acquire a
copyright.

According to testimony of the Archivist of

the United States in 1955, every President of the United

!/

The official documents involved in the case were:
Letters addressed by Washington, as commanderin-chief, to the President of Congress.
Official letters to governors of States and
speakers of legislative bodies.
Circular letters.
General orders.
Communications (official) addressed as President
to his Cabinet.
Letter accepting the command of the army, on our
expected war with France. 2 Story at 104-105.
The clear holding on the property point {Id. at 108-09)
is arguably converted to dictum by Justice Story's
later indication, in connection with another issue,
that copyright violation with respect to the official
documents did not have to be established in order to ... / f
i ~. . - "-' ,,.(..
maintain the suit. {Id. at 114).
/.·"'--:j

<~.

0:.
:.t!l.
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States beginning with George Washington regarded all the
papers and historical materials which accumulated in the
White House during his administration, whether of a private
2/
or official nature, as his own property.- A classic
exposition of this Presidential view was set forth by
President Taft in a lecture presented several years after
he had left the White House:
The office of the President is not a recording office. The vast amount of correspondence that
goes through it, signed either by the President or
his secretaries, does not become the property or a
record of the government unless it goes on to the
official files of the department to which it may be
addressed. The President takes with him all the
correspondence, original and copies, carried on
during his administration. Taft, The Presidency
30-31 {1916).

21 Statement of Dr. Wayne C. Grover, Archivist of the
United States, during the House Hearings on the Joint
Resolution of August 12, 1955, 69 Stat. 695, To provide
for the acceptance and maintenance of Presidential
iibraries, and for other purposes {now codified in 44
u.s.c. 2101, 2107 and 2108; hereinafter referred to as
the "Presidential Libraries Act''}, Hearing before a
Special Subcommittee of the Committee on Government
Operations, House of Representatives, 84th Cong., 1st
Sess., on H.J. Res. 330, H.J. Res. 331, and H.J. Res. 332
{hereafter referred to as "1955 Hearings"), pp. 28, 45.

- 3 -

Past Congressional recognition of the President's title is
evidenced by the various statutes providing for Government
purchase of the official and private papers of many of our
early Presidents, including Washington, Jefferson, Madison,
Monroe and Jackson.

See 1955 Hearings at 28, 39-42.

Even if there were no recent statutory sanction of
Presidential ownership, a consistent history such as that
described above might well be determinative.

As the Supreme

Court said in United States v. Midwest Oil Co., 236

u.s.

459 {1915):
[G]overment is a practical affair intended for
practical men. Both officers, law-makers and
citizens naturally adjust themselves to any longcontinued action of the Executive Department--on
the presumption that unauthorized acts would not
have been allowed to be so often repeated as to
crystallize into a regular practice. That presumption is not reasoning in a circle but the
basis of a wise and quieting rule that in
determining the meaning of a statute or the
existence of a power, weight shall be given to
the usage itself--even when the validity of the
practice is the subject of investigation. Id. at

472-73.
• • •

[W)hile no • • • express authority has been granted
[by Congress], there is nothing in the nature of
the power exercised which prevents Congress from
granting it by implication just as could be done
by any other owner of property under similar conditions. Id. at 474.
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Moreover, with respect to the practice at issue here,
there is recent statutory sanction.

The 1955 Presidential

Libraries Act,·which serves as the permanent basis of the
Presidential Library system, constitutes clear legislative
acknowledgement that a President has title to all the documents and historical materials--whether personal or official-which accumulate in the White House Office during his incumbency.

The Federal Records Act of 1950, 64 Stat. 587, which

was the predecessor of the Presidential Libraries Act,
authorized the Administrator of General Services to accept
for deposit "the personal papers and other personal historical
documentary materials of the present President of the United
States."

Section 507(e), 64 Stat. 588.

The word "personal"

might have been read as intended to distinguish between the

3/
private and official papers of the President.

The corres-

ponding provision of the current law, however, 44
avoids the ambiguity.

u.s.c.

2107(1),

It envisions the President's deposit of

all Presidential materials, not only personal ones.

During

3/ Compare Section 507(e) with Section 507(a), dealing with the
records of an agency. A memorandum prepared in the Office of
the Assistant Solicitor General (now Office of Legal Counsel) on
July 24, 1951 indicated that such a distinction between private
and official Presidential papers would be inconsistent with
historic precedents, and difficult if not impossible to maintain. It accordingly regarded the Records Act's use of the
term "personal" as intended merely to exclude the permanent
files of the Chief Executive Clerk discussed at page 12 below.
- 5 -

.

'

the House debate on the Presidential Libraries Act, Congressman Moss, who was in charge of the bill, expressly stated:
Four. Finally, it should be remembered that
Presidential papers belong to the President, and
that they have increased tremendously in volume
in the past 25 or 30 years. It is no longer
possible for a President to take his papers home
with him and care for them properly. It is no
accident that the last three Presidents--Hoover,
F. D. Roosevelt, and Harry Truman--have had to
make special provisions through the means of the
presidential library to take care of their papers.
101 Cong. Rec. 9935 (1955).
The legislative history of the Act reflects no disagreement
with this position on the part of any member of the Congress.
The hearings before a Special Subcommittee of the House
Committee on Government Operations indicate congressional
awareness of the Act's assumption that all Presidential
papers are the private property of the President.

1955

Hearings at 12, 20, 28, 32, 52, 54, 58.
A recent discussion concerning ownership of Presidential materials appears in the report prepared by the
staff of the Joint Committee on Internal Revenue Taxation
involving the examination of President Nixon's tax returns.
H. Rept. 93-966, 93d Cong., 2d Sess. {1974).

The report

points to the practice of Presidents since Washington of
treating their papers, both private and official, as their
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personal property; and to the congressional ratification
of the practice in the 1955 library legislation.

It

concludes that "the historical precedents taken together
with the provisions set forth .in the Presidential Libraries
Act, suggest that the papers of President Nixon are considered his personal property rather than public property."
Id. at 28-29.
An apparent obstacle to Presidential ownership of all
White House materials is Article II, section 1, clause 7
of the Constitution, which provides:
"The President shall, at stated times, receive
for his services a compensation, which shall neither
be increased nor diminished during the period for
which he shall have been elected, and he shall not
receive within that period any other emolument from
the United States, or any of them."
But objection based upon this provision is circular in
its reasoning, except insofar as it applies to the blank
typing paper and materials upon which the Presidential
records are inscribed.

For the records themselves are

given to the President as an "emolument" only if one
assumes that they are not the property of the President
from the very moment of their creation.

As for the blank

typing paper and materials, which are of course of negligible
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value, they can be regarded as consumables, like electricity
or telephone service, provided for the conduct of Presidential
business.

In any event, the Constitutional provision can

simply not be interpreted in such a fashion as to preclude
the conferral of anything of value, beyond his salary,upon
the President.

An eminent authority on the subject states

the following:
As a matter of fact the President enjoys many
more "emoluments,. from the United States than the
"compensation" which he receives "at stated times"
--at least, what most people would reckon to be
emoluments. Corwin, The President 348 n. 53.
He gives as examples of such additional emoluments provided
by the Congress the use of personal secretaries and the
right to reside in the White House.

Id. at 348-49.

Another obstacle to Presidential ownership of the
materials in question is their character as public documents, often secret and sometimes necessary for the
continued operation of government.

However, without

speaking to the desirability of the established property
rule (and there is pending in the Congress legislation
which would apparently alter it--S. 2951, 93d Cong., 2d
Sess., a bill "[t]o provide for public ownership of
certain documents of elected public officials-,.'r; it must
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..
be conceded that accommodation of such concerns can be
achieved whether or not ownership of the materials in
question rests with the former President.

Historically,

there has been consistent acknowledgement that Presidential
materials are peculiarly affected by a public interest
which may justify subjecting the absolute ownership rights
of the ex-President to certain limitations directly related
to the character of the documents as records of government
activity.

Thus, in Folsom v. Marsh, supra, Mr. Justice

Story stated the following:
In respect to official letters, addressed to
the government, or any of its departments, by public
officers, so far as the right of the government extends, from principles of public policy, to withhold
them from publication, or to give them publicity,
there may be a just ground of distinction. It may be
doubtful, whether any public officer is at liberty to
publish them, at least, in the same age, when secrecy
~Y be required by the public exigencies, without the
sanction of the government. On the other hand, from
the nature of the public service, or the character
of the documents, embracing historical, military, or
diplomatic information, it may be the right, and
even the duty, of the government, to give them
publicity, even against the will of the writers.
2 Story at 113.
That portion of the Criminal Code dealing with the transmission or loss of national security information, 18 U.S.C.
§

793, obviously applies to Presidential papers even when
- 9 -

------
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they are within the possession of the former President.
Upon the death of Franklin D. Roosevelt during the closing
months of World War II, with full acceptance of the
traditional view that all White House papers belonged to
the President and devolved to his estate, some of the
papers dealing with prosecution of the War (the so-called
''Map Room Papers") were retained by President Truman under
a theory of "protective custody" until December 1946.
Matter of Roosevelt, 190 Misc. 341, 344, 73 N.Y.S. 821, 825
(Sur. Ct. 1947); Eighth Annual Report of the Archivist of
the United States as to the Franklin D. Roosevelt Library
(1947) p. 1.

Thus, regardless of whether this is the best

way to approach the problem, precedent demonstrates that the
governmental interests arising because of the peculiar nature
of these materials (notably, any need to protect national
security information and any need for continued use of
certain documents in the process of government) can be
protected in-full conformity with the theory of ownership
on the part of the ex-President.
4 / Section 11 of Executive Order 11652 makes explicit
provision for declassification of Presidential material
that has been deposited in the Archives.
-~
/
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Because the principle of Presidential ownership of
White House materials has been acknowledged by all three
branches of the Government from the earliest times; because
that principle does not violate any provision of the
Constitution or contravene any existing statute; and because
that principle is not inconsistent with adequate protection
of the interests of the United States; I conclude that the
papers and materials in question were the property of
Richard M. Nixon when his term of office ended.

Any

inference that the former President abandoned his ownership
of the materials he left in the White House and the
Executive Office Building is eliminated by a memorandum to
the White House staff from Jerry H. Jones, Special Assistant
to President Nixon, dated the day of his resignation,
. asserting that "the files of the White House Office belong
to the President in whose Administration they were
accumulated," and setting forth instructions with respect
to the treatment of such materials until they can be
collected and disposed of according to the ex-President's
wishes.

We are advised that the materials previously

deposited with the Administrator of General Services were
likewise transmitted and received with the understanding
- 11 -

of continuing Presidential ownership.
I must, however, exclude one category of documents from
the scope of this opinion concerning ownership and advise
you that their status cannot be definitively determined on
the basis of presently available information.

Although the

fact is not recorded in the published materials we have
examined, our inquiry indicates that at least in recent
memory certain "permanent files" have been retained by the
Chief Executive Clerk of the White House from administration
to administration.

These include White House budget and

personnel material, and records or copies of some Presidential
actions useful to the Clerk's office for such purposes as
keeping track of the terms of Presidential appoinbments and
providing models or precedents for future Presidential
action.

Retention of these materials by the Chief Executive

Clerk is of course not necessarily inconsistent with initial
Presidential ownership.

In light of the otherwise uniform

practice with respect to much more important official
documents, relinquishment of these materials may reasonably
be regarded as a voluntary act of courtesy on the part of
the outgoing Chief Executive.

I cannot, however, make an

adequately informed judgment concerning these files without
- 12 -

more extensive factual and historical inquiry, which your
need for this opinion does not permit.

Of course, even if

such inquiry should show that these particular documents have
been regarded as Government property, that conclusion would
not support a generalization of Government ownership with
respect to the much more extensive other material covered by
this opinion, as to which the Presidential practice and congressional acquiesence are clear.
As to the obligations of the Government with respect to
subpoenas and court orders directed to the United States or
its officials pertaining to the subject materials:

Even

though the Government is merely the custodian and not the
owner, it can properly be subjected to court directives
relating to the materials.

The Federal Rules of Criminal

Procedure authorize the courts, upon motion of a defendant,
to order the Government to permit access to papers and other
objects "which are within the possession, custody or control
of the government.

. . ."

Fed. R. Crim. P. 16(b).

A

similar provision is applicable with regard to discovery in
civil cases involving material within the "possession,
custody or control" of a party (including the Government).

- 13 -

Fed. R. Civ. P. 34(a).

In addition, in both criminal and

civil cases, a subpoena may be issued directing a person to
produce documents or objects which are within his possession,
but which belong to another person.
Fed. R. Civ. P. 45(b).

See,

~.g.,

Fed. R. Crim. P. 17(c);
Couch v. United States,

409 U.S. 322 (1973); Schwimmer v. United States, 232 F.2d
855, 860 (8th Cir., 1956),

~·

denied, 352 U.S. 833;

United States v. Re, 313 F. Supp. 442, 449 (S.D.N.Y. 1970).
I

advise you, therefore, that items included within the

subject materials properly subpoenaed from the Government
or its officials must be produced; and that none of the
materials can be moved or otherwise disposed of contrary
to the provisions of any duly issued court order against
the Government or its officials pertaining to them.

Of

course both the former President and the Government can
seek modification of such subpoenas and orders, and can
challenge their validity on Constitutional or other grounds.
Respectfully,

At~~er~~
- 14 -
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cc:

Gen. Haig
Mr. Buzhardt

THE WHITE HOUSE
WASHINGTON

August ZZ, 1974

Dear Mr. Attorney General:
By this letter I am requesting your legal opinion
concerning papers and other historical materials
retained by the White House during the administration
of former President Richard M. Nixon and now in the
possession of the United States or its officials. Some
such materials were left in the Executive Office Building
or in the White House at the time of former President Nixon's
departure; others had previously been deposited with the
Administrator of General Services.
I would like your advice concerning ownership of these
materials and the obligations of the government with
respect to subpoenas or court orders issued against the
government or its officials pertaining to them.
Sincerely,

Gerald R. Ford
The Honorable William B. Saxbe
The Attorney General
Washington,· D. c.

_ _Buchen
.__ _ _ _ __
. Mr.
to, _

room,

date.

9 16 /7 4

Department
of the Treasury
Office of the
General Counsel

Attached is a copy of the
subpoena served on September 4
on Mr. Knight, the Director of the
Secret Service, at the request of
the attorneys for Mr. Ehrlichman.
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General
unsel .:;
Richard .-Aibrecl;)tj
room 3ooo·· ...
ext. 2093

......
C0-?.96
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llhtifc~ states ?Jisfrirf C!rnttrf
FOR THE

DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

No.

t

74-110

v.
JOHN M. MITCHELL, et

al~

To H. S. KNIGHT, Director, United Stat s Secret Service,
as Custodian of Presidential Papers (White House Files),
The White House
Washington, D. C.
You are hereby commanded to appear in the United States District Court for the
D~.strict

at

Columbia

of

Washington, D. C. on the 16th

to testify in the case of United States v.

John Marshall and Constitution in the city of

.

day of September

19 74 at 10:00

Mitchell, et al

o'clock A. M.

and bring with you

{SEE ATTACHED)

This subpoena is issued upon application of thc1 Defendant. E hrlich.man.

__ A~~-!?!_1.2._ ___, jg 7 4 .
ANDREW C. HALL
~«.' ~~

,-. . __/

-------- - ------------ -----'}/:E···
JftJ.~S • DAVEY

f? #.It'

Attorr.cv for John D. Ehrlicbman
•--~-(?_3Y.!..Xl~g_l~.~_s,_t_t:~-~.L_ ___

By____

--------~~?/-:__:;;c:___.:'-';01,-.C- I
Deputv Clerk.

Mfa:'Ihiy Florida 33130
' Ir:sert "United States," or "defendant" as the ease may be.

J

RETURN

Received this subpoena at
and on
at
served it on the within nnmed
by dcli\"crinJ? a copy to h
and tendering to h
aRc allowed by law.z

the fee for
one day's attendance and the mile,

-·-···-------------·-·-·-·--·

D::tcd:
---·---·-··------------· 19___
S~n·i,.~ Fcc~

Tra\'cl

-·- ...$

Sc:r••1t:cs

Tot.1.1 ...

ACJ I: ch

on

•.. .:$

By··---·-------

-·~--

...................

~

'

-----------···-···-----··· '

ATTACHMENT TO SUBPOENA TO PRODUCE

1.

Notes of Presidential conversations of John D. Ehrlichman from
June 17, 1972 lo and including May 1, 1973, which are stored in
reddish-brown binders.

2.

The chronological file of correspondence and memoranda of John D.
Ehrlichman from june 17, 1972 to and including May 1, 1973.

3.

All personal papers of John D. Ehrlichman prepared or received
from June 17, 1972 to and including May 1, 1973 which refer to or
relate to the following:
(a)

The Watergate burglary.

(b)

The proposal for the develop.ment of and the implementation
of intelligence gathering activities for the Committee for
the Re-election of the President.

(c)

The activities of Donald Segretti.

(d)

The investigation and activities in connection therewith
of the "V{atergate affair".

(e)

All tape recordings of Presidential conversations involving
a -discussion of the "-Watergate ·matter''..

(f)

The logs of telephone calls received or placed by Richard M.
Nixon from June 17, 1972 to and including May 1, 1973.

(g)

The logs of telephone calls received or placed by H. R.
Haldeman from June 17, 1972 to and including May 1, 1973.

(h)

The logs of telephone calls received or placed by John D.
Ehrlichman from June 17, 1972 to and including May 1, 1973.

(i)

The visitors' logs and/or appointment logs of Richard M. Nixon
from Jtme 17,1972 fo and including May 1, 1973.

(j)

The visitors' logs and/or appointment logs of H. R. Haldeman
from June 17, 1972 to and including May 1, 1973.

(k)

The visitors logs and/or appoi'1bm~nt logs of John D.
Ehrlichman from June 17, 1972/and includin& May 1, 1973.

(1)

Any and all records of any person, mai:ltaincd at the \~lhitc
House, which refer to or relate to the 11 Watergate matlc r"
from June 17, 1972 t.o aml.includiug .May 1, 1973 .
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(As dictated over the phone by Leon Jaworski's secretary;
letter to follow)

September

10~

1974

Dear Mr. Buchen:
Although the copy of my memorandum from Henry Ruth to
me dated September 3~ 1974 11 Subject: Mr. Nixon" was sent
to you in confidence~ if you are willing to assume the
responsibility for its release, I shall raise no objection to
your doing so.
In the event of its release, we would expect~ of course, that
it be made available in its entirety, including the first and
last paragraphs of the memorandum. I emphasize this
because news media references have been made to a list
without pointing to other significant portions of the
memorandum. The reported statement of Senator Scott
this morning also falls in this category.
Sincerely~

Leon Jaworski
Special Prosecutor

'<·~·

,l

(A• dictated over the plaoM bf
l~~taer

Leoa .Jawor11d'• •ecroaaryJ

to follow)

. ..-. . . . . 10, 1974

Altt.-ab the copy of mr memoraatlam bom Heary Ra.tb to
me dated lef&emlteao J, 1914 ''Subject: WI'. Nlaoa•• wa• •eat
to you ba coefld•ce, lf JOG are wlW. . to
the
I"OifOUlblllty for lt1 rel. .••• 1 •ball ral•e no ~jootloa to

•••um•

JOUI' . . . . 10.

la tho -.at of lt• l'oleaao, we wo.l4 upect, of coar•e• that
it be made aY&Uabla la ltl eatllrelf, lacluc:Ung the fll'lt an
lul paragra h• of the memora u
amp aai&
ue aew• m . .la re erence•
ve laeaa made to a U1l
wlthout polati., to other •l1ailkut ,.rttou of the
memoraa4w.n. The npoata4 •tuomeat of Sa..tor cott
tb11 mo. .lal al10 fall• la thla e&telory.

Leoa Jawol'lld
8poelal Proaecator

Altboqh the coPJ of mJ' memowaadam fwom Heary Ruth
to me date4 September 3, 1974 "hbject: Mr. Nlaola" wu

eeat to J'CMI lD co.n•eace, U J'OO are wUll• to u•wne the
re•poulbllltJ' for ita relea•e, 1 ehall ral•e no objectla

to you dol.. •o.
Ia tile eYelll of lt• releaae, we woald apect, of coar•e,

that lt be made &Yallable la ita eatbety, lacbadlDI tbe flrat

aDd la•t para1rapha of the memonDilum.

Alllloqla the

COPJ'

of my memora. .am from Heary' Ruth

to me dated leptember J, 1974 ''hbjeet: Mr. Nixoll" wae

••• to yoG la coaft•eac•, if JM are wUllq to aeeama tbe
reepoulblUty for lte releue, I eball ralee

DO

ebjectloa

to you dol .. eo.

la tiM eveat of lte rel•••• we w...W ..,.ct, of couree,
tbat

''be 111M• available la lte eatlrety, laclwllac tbe flret

and laet para1raptu ol the memo aDIIwu.

