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THE WHITE HOUSE

WASHINGTON

October 8, 1974

Dear Mr, Newhall:

Thank you very much for your letter of September
fifth to Governor Scranton enclosing a memo
prepared by Mr. Stanley Sienkiewicz. As you
have perhaps learned, the Governor is not at the
White House on a permanent basis and in order
that this memo may be given prompt attention,

I am forwarding it to the appropriate office for
immediate consideration.

Sincerely yours,

Philip W. Buchen
Counsel to the President

Mr. David Newhall III
Administrative Assistant to

The Honorable Richard S. Schweiker
United States Senate

Washington, D. C. 20510
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" HARRISON A.

WILLIAMS, N.J., CHAIRMAN
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NOTO, STAFF DIRECTOR

ROBERT E. NAGLE, GENERAL COUNSEL, WASHINGTON, D.C. 20510

September 5, 1974

Honorable William Scranton
The White House
Washington, D.C,

Dear Governor Scranton:

Stanley Sienkiewicz, a former member of our
staff and currently working on the Program Analysis
and Evaluation staff in the office of the Assistant
Secretary of Defense, had asked a couple of weeks
ago if I might bring to your attention the enclosed
memo he has authored regarding reorganization of the
National Security Council.

Since your second coming to Washington he has
again asked that I forward it for your review as you
consider personnel structur

ely,

David Newhall III
Administrative Assistant to
Richard S. Schweiker, U.S.S.
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MEMORANDUM

NATIONAL SECURITY COUNCIL 656

January 31, 1975

MEMORANDUM FOR: PHILIP BUCHEN
FROM: Jeanne W. Davil
SUBJECT: Information on Personnel

Detailed to NSC Staff

In response to your query of Dick Ober, I attach a table showing
the numbers of people detailed to the NSC staff, both professional
and administrative/clerical, from the various agencies as of
January 31, 1975 and for the preceding three years.

Since the NSC is an interdepartmental body, the NSC staff has
traditionally, as a matter of policy, been composed of a mix of
NSC-payrolled and detailed employees. This has been done for
several reasons:

~-~to avoid creating a separate, permanent, independent
bureaucratic layer with vested interests of its own;

--to provide a degree of assurance to NSC members and
other interested agencies concerning the staffing of their
recommendations;

-~-to provide Washington assignment opportunities for career
officers (e.g. Foreign Service and military officers) which
would broaden their scope through service in an inter-

departmental environment, thereby enhancing their }‘%_ﬁ{“?o

to their services; ) <
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-~to facilitate regular, informal communication
between NSC staff members and the various departments;

--to provide a regular means of rotating officers in and out
of the NSC staff so as to keep the staff generally aware of
the operational realities of the development and implementation
of national security policy and avoid its becoming isolated
near the top of the policy pyramid.

We have regularly provided information on our detailees and the
rationale for using them to the Senate and House Appropriations
Committees during our annual budget hearings. The Congress has
apparently accepted our reasoning and has regularly appropriated
funds for us to reimburse the various agencies, in part, for the
salaries of officers detailed to us.

Please let me know if you wish any further information.

Attachments
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NATIONAL SECURITY COUNCIL

DETAILEES

June 30, 1972

Total: 57
Professionals Clerical/Administrative
AID 3 1
CIA 3 12
DEFENSE 9 3
DIA 0 2
NSA 2 1
STATE 15 3
TREASURY 0 1
USIA 2 0
June 30, 1973
Total: 52
Professionals Clerical/Administrative
AID 1 1
CIA 3 13
DEFENSE 9 3
DIA 0 2
NSA 2 1
OST 1 0
STATE 11 2
TREASURY 0 1
USIA 2 0




AID

CIA
DEFENSE
DIA

NSA
STATE
TREASURY
USIA

AID

CIA
DEFENSE
DIA

NSA
STATE
USIA

June 30, 1974

Total: 44

Professionals
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January 31, 1975

Total: 44

Professionals
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THE WHITE HOUSE

WASHINGTON

November 6, 1975

MEMORANDUM FOR: JACK MARSH
FROM: PHIL BUCHENW
SUBJECT: Assistant to the President for

National Security Affairs

This is to advise that an appointment by the President of an
Assistant for National Security Affairs is not subject to Senate
advice and consent. Statutory foundation for the National
Security Council is found in 50 U.S,C. Sec. 402. The Council
is composed of the President, the Vice President, certain
members of the Cabinet and other officials of the Federal
intelligence community. The statute also provides that the
Council shall have a staff to be headed by a civilian Executive
Secretary who shall be appointed by the President and for the
employment of such additional personnel, subject to the Civil
Service Commission laws, as may be necessary to perform
the duties of the Council.

Secretary Kissinger and his predecessors in the position of
Assistant to the President for National Security Affairs did not
serve in any position authorized by the organic act creating
the National Security Council. Traditionally, this position

has had its legal foundation in 3 U.S.C. 105 and 106 which
authorize the appointments of a limited number of Executive
Level II assistants on the immediate staff of the President.
The National Security Adviser's traditional function as head of
the staff of the National Security Council does not have a
statutory footing. It is therefore clear that General Scowcroft's
appointment is not subject to Senate advice and consent.

Attached is a copy of a recent memorandum which I provided
to General Scowcroft which notes that his retirement at the
grade of Lieutenant General, prior to any appointment as o
Assistant to the President for National Security Affairs, would
require Presidéntial approval and the advise and consent of
the Senate in accordance with 10 U.S.C. 8962. This does
apply to retirement at any rank below that of Lieutenant G

/




Procedures required by Section 8962 were followed when
General Haig resigned his position as Deputy Assistant to
the President for National Security Affairs and became Chief
of the White House Staff during the Nixon Administration.

It might be that Chairman Stennis' inquiry relating to the
hecessity of Senate confirmation for General Scowcroft was
based on his recollection of the Haig retirement,

Attachment
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THE WHITE HOUSE

WASHINGTON

-

November 4, 1975
2’

MEMORANDUM FOR: GENERAL SCOWCROFT

FROM:

This is

PHILIP BUCHEN

STBJECT: Assumption of the Duties of.

Assistant to the President for
National Security Affairs

to present my recommendation that, prior to your

retirement from the Air Force, you should refrain from
assuming the office or exercising the functions currently
held by Secretary Kissinger in his capacity as Assistant to
the President for National Security Affairs.

10 U.S.

Legal Constraints

C. 8973(b) derives from the Act of July 15, 1870,

ch. 294 818, 16 Stat. 319. As most recently amended and
recodified, it reads: :

10 U.S.

"(b) Except as otherwise provided by law, no
officer on the active list of the Regular Army,
Regular Navy, Regular Air Fozce, Regular
Marine Corps, or Regular Coast Guard may
hold a civil office by election or appointment,
whether under the United States, a Territory
or possession, or a State. The acceptance of
such a civil office or the exercise of its
functions by such an officer terminates his
military appointment. !

ats 23 ata
b 52 A

C. 88911, in pertinent part, provides that the Secretary

of the Air Force ", . . may, upon the officer's request, retire



ular or reserve commissioned officer of the Ar Force who
:t least 20 years of service . . .U

Thus, if the exercise of your new duties as the successor to
Secretary Kissinger in his capacity as Assistant to the President
would constitute a ''civil office" within the meaning of 10

973(b), your acceptance of such appointment or exercise of

the functions of such office would have the effect of automatically
terminating your military employment, Moreover, it would
appear that such a termination would 2lso have the effect of
making you ineligible for military retirement benefits to which
you would otherwise be entitled under 10 U.S.C. §8911.

Discussion
—intisslon

The term '"civil office' as used in 10 U,S.C. 973(b) arnd
predecessor statutes has not been statutorily defined. Itis a
term of variable meaning, the connotatior of which changes
with the context in which it is used. Morganthau v. Barrett,
108 F'. 2d 481, 483 (D.C. Cir. 1939). The meaning to be given
the term when used in a statute should be that which will
effectuate the purposes of the statute being construed. . See,
€.g., Pardon v. Puerto Rico ex rel. Castro, 142 F. 24 508,
510 (1st Cir. 1944), :

e

From the debate on the floor of the Senate in 1870 regarding
the antecedent of section 973 (b), it appears that the primary
concern of the Congress was the exercise of civil authority by
military officers. CONG. GLOBE, 41st Cong., 2d Sess.
3393-3404 (1870). To this end, the Congress sought to prevent
"'the union of the civil and the military authority in the same
hands, ' id. at 3401, in part because it was concerned that a
military officer exercising such authority would be subject to
the commands of his military superiors. The Congress did
not intend to prevent civilian officials from seeking advice or
administrative assistance from military officers. See, id.

at 3403 (remarks of Sen, Trumbull). o

The Comptroller General has consistently required that the
following three criteria must be present to constitute such a
"civil office':



The specific position must pe created by law,
there must be certain definite duties imposed
by law on the incumbent, and they must
involve the exercise of some portion of the
Sovereign power [44 Comp. Gen. 830,

832 (1965)].

An application of these Criteria to the facts in the instant case
leads to the following conclusions,

First, it appears that your position as Assistant to the President
for National Security Affairs would be one "created by law', For
at least the last 15-29 years, the position of national security
adviser has been one on the immediate staff of the President
under 3 U.S,C, §106. Additionally, your de facto function would
involve management of the staff of the National Security Council,
created by 50 U, S.C, §402. :

R

Second, it also appears that the position would include "certain
definite duties imposed by law on the incumbent!', viz, v
such duties as the President may prescribe.” (3 U.S,C. §106)

Third, and most ilmportantly, the position likely would be held
to "involve the exercise of some portion of the sovereign power, "
Given the concerns of the drafters of 10 U, S, C. 8973(b) for
civilian independence from military authority, this would Seem
to be the most important touchstone of the three under discussion.
3 U.S.C. 8107 provides authority for the detail of military
officers to the White House in order to provide advice on military
matters or administrative assistance. This authority has
traditionally been asserted as a basis for the detajl of officers
for service as White House military aides and for the detail
of 2 Deputy Assistant to the President for National Security
Affairs. In these instances, the theory is that such detaijlees
are limited to providing administrative support or advice
limited to military matters, On the other hand, the President's
principal national Security adviser hasg traditionally been
responsible for eliminating or minimizing differences of
opinion between the De artments of State.efizPefense and other
p P /;gﬁ?ari}% )
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interested agencies, with a right of “direct access to the
President.

Recommendation

The Attorney General and the Acting General Counsel of the
Depariment of Defense agree with my conclusion that, given

the substantial risks involved, i.e. loss of your military
retirement and other military privileges, you are best

advised to resign your commission in the Air Force prior to the
acceptance of an appointment as Assistant to the President for
National Security Affairs or the assumption of any duties of

that office.

In closing, I should also note that retirement at the grade of
Lieutenant General would require Presidential approval and

the advice and consent of the Senate [10 U.S.C. 8962]. This
does not apply to retirement at any rank below that of Lieutenant

General,
i
T




THE WHITE HOUSE

+ WASHINGTON

November 5, 1975

MEMORANDUM FOR: PHIIL, BUCHEN

FROM:; JACK MA

SUBJECT: Senator Jte s
L\

I met with Senator Stennis this afternoon and he was of the
impression that the National Security Council post, which
involves Brent, was made a confirmable position by changing
the law sometime within the last two years.

He asked me if I would check on this for him.

I would appreciate your looking into this,






















































DEPUTY UNDER SECRE‘TARY OF STATE
FOR MANAGEMENT
WASHINGTON

January 27, 1976

Memorandum for Mr. Buchen
The White House

As you know, Secretary Kissinger since he came
to Washington in 1969 and until the present has
maintained certain papers which are best described
as memoranda of telephone conversations. You have
requested that I describe these materials more fully.

The earliest such memorandum is dated January 21,
1969. Similar memoranda have been made during all
the years of Secretary Kissinger's public service
since that time and down to the present time.

As a rough estimate, I calculate that there are
20 file drawers of this material. It has not been
indexed or catalogued in any way, except that the
papers are maintained in chronological order.

As you know, Secretary Kissinger became Secretary
of State on September 22, 1973 and from that date
until November 3, 1975 held the Secretary's office in
tandem with the office of Assistant to the President
for National Security Affairs.

During the period in which Dr. Kissinger held
both jobs, telephone conversation memoranda were
prepared sometimes in his White House office and
sometimes at the Department of State.

I have examined a sample of the memoranda for
this period and it is frequently difficult to
establish which memoranda were prepared as a result
of his being Assistant to the President and which’
were prepared as a result of his being Secretary of
State. We will examine this question further and if
there is any basis on which we may clarify the ques-
tion of attribution I will communicate with you
further. At intervals since September 22, 1973 those



memoranda prepared at the White House were sent
over to this Department for filing with the
Secretary's other files. All such memoranda have
been kept at the State Department for convenience.
The memoranda for -the period prior to September 22,
1973 were brought to the Department within four
weeks of Dr. Kissinger's swearing-in as Secretary.

With respect to subject matter, the memoranda
cover a considerable range. However, the principal
classifications which I would note are the following:

1. Memoranda of telephone conversations dealing
with social engagements, both personal and
official. :

2. Memoranda of telephone conversations with
diplomatic officials of foreign governments.

3. Memoranda of telephone conversations with
officials of the United States Government.

4. Memoranda of telephone conversations with
President Nixon and President Ford.

5. Memoranda of telephone conversations with
representatives of news media.

6. Memoranda of telephone conversations with
former personal or academic associates
offering advice or requesting assistance
from Dr. Kissinger with respect to issues
both public, quasi~public, and personal.

You will appreciate that the above categories
cannot under the circumstances be considered compre-
hensive; it would require enormous labor on my part
to make a definitive catalog of the materials in
question. This is more the job of a librarian than
it is of anyone on Dr. Kissinger's staff.




THE WHITE HOUSE

WASHINGTON

March 5, 1976

MEMORANDUM FOR: JIM CONNOR

FROM:

SUBJECT:

JACK MARSH
BRENT SCOWCROFT

PHIL BUCHEW . @

Brent Scowcroft's Memorandum
of 3/3/76 re Function &
Organization of NSC Sub-Groups

The National Security Council is established by law
(50 U.S.C. Sec. 402). Presumably each of the sub-
groups is subordinate to the Council and is intended
to assist the Council in performing its specific
statutory functions, namely:

1.

. . . to advise the President with
respect to the integration of domestic,
foreign, and military policies relating
to the national security so as to enable
the military services and the other
departments and agencies of the Govern-
ment to cooperate more effectively in
matters involving the national security.
(50 U.S.C. 402(a))

"to assess and appraise the objectives,
commitments, and risks of the United
States in relation to our actual and
potential military power, in the interest
of national security, for the purpose of
making recommendations to the President
in connection therewith; (50 U.S.C. 402(b) (1))

"to consider policies on matters of common
interest to the departments and agencies

of the Government concerned with the
national security, and to make recommenda-
tions to the President in connection there-
with. (50 U.S.C. 402(b) (2))



4. "to direct the Central Intelligence Agency
in carrying out its functions." (50 U.Ss.C.
403 (b))

and "such other functions as the President may direct"
(50 U.S.C. 402(b)). Therefore, I think the appropriate .
instrument(s) for establishing the sub-groups should be
one(s) which is adopted and issued by NSC rather than

by the President acting alone.

Also, I recommend that whatever instrument(s) is so
issued now should be complete in itself and should
not depend on reference to prior memoranda, which in
some instances include references to even earlier
documents. In addition, I question whether the
instrument (s) needs to be so drafted as to require

a security classification.

Before having the NSC act to reconstitute any existing
sub-group, I suggest that an evaluation be made of how
well each particular sub-group has been functioning and
whether it is still necessary or desirable. I believe
the President wants at this time to eliminate unnecessary
or overlapping entities, and it may be that one or more
sub-groups should be eliminated or their functions
consolidated or that additional sub-groups for other
functions (such as those required by Sec. 3(a), (2) and
(3) of E.O. 11905) would be desirable.

In regard to specific sub—-groups, I have these comments:

NSC Senior Review Group: If the "charter" for
this group is to be based on what now appears
in NSDM 85, I would revise the provisions in
the last paragraph on page 1, where the group
is authorized to recommend submission of a
paper directly to the President rather than
through the NSC. I do not know to whom such
a recommendation goes, but if the intent is
to allow a sub-group of NSC to by-pass the
parent council, I think it is not appropriate.
Also, the top paragraph on page 2 depends on
references to still earlier memoranda, and
these are probably of no current value.




Verification Panel: The three earlier

memoranda on which the continuation of this
group is proposed to be based refer only to
particular studies which had completion dates

in 1970 and 1971 respectively, so I assume

they are out-of-date, and if there are functions
for this group still to perform they should be
defined anew.

Defense Review Panel: If the reference to NSCM 26 .
means anything more than is stated on page 2 of
the proposed new memo for the President to sign,

it merely creates ambiguities.

Washington Special Actions Group.  Reference is
made to a 1969 memo which is very cryptic and
for understanding reguires knowing about an
earlier group which functioned during the
Korean crisis and about "Crisis Task Forces"
which apparently are described in NSDM 8 and
have to do with the Under Secretaries Committee
as it functions under both NSDM 8 and part of
NSDM 2. Also, it is not at all clear how WSAG
relates to the NSC, because it appears that it
makes policy decisions which are then directly
implemented by "Crisis Task Forces." Again,
this is the kind of situation which creates
obscurity and ambiguities and should be
corrected at this time.

Under Secretaries Committee: Reference is made
to part of NSDM 2, which appears to give this
Committee operational responsibilities and makes
it something other than a sub-group of NSC.

Also, it appears elsewhere that existing NSDM 8
gives additional authority to this Committee,

and yet it is not referred to in this connection.

Interdepartmental Groups: Reference is made to
another part of NSDM 2 for a description of the
functions and membership of these groups, but
the exact nature, scope, and membership of each
of these six groups is not well delineated.

The NSC itself: The first part of NSDM 2 appears
to deal with the functions and procedures of the
Council, but it is less complete than the statute

e ;—g"'?a .,



which created the Council and does not track
with the new E.O0. 11905, Sec. 3{a). I

suggest that NSDM 2, as well as other memoranda
dealing with the structure, functions, and
procedures of NSC and the sub-groups to be
continued or reconstituted be withdrawn and

be replaced by one new comprehensive memorandum
which overcomes the defects and diffusiveness
of the earlier memoranda and which fits all
current needs in the best possible way.

At the same time, it seems desirable that Sec. 8(b)
of E.O0. 11905 be implemented in respect of all NSC
directives.









THE WHITE HOUSE

WASHINGTON

November 3, 1976

MEMORANDUM FOR: PHILIP BUCHEN

FROM: BARRY ROTH m

I met today with Peter Rodman and Edward Roberts
of the NSC staff who showed me the personal
papers of Secretary Kissinger which antedate his
government service. These papers were removed
from Harvard in early 1969 in order to assure
their safety. They are contained in six two-
drawer file cabinets, twenty-three file boxes
and four small boxes. They are marked

Henry A. Kissinger.

Ed Roberts was present when these materials
arrived in the Executive Office Building (EOB)

in 1969 and has been responsible for their
movement and storage. Peter has been responsible
for working with these papers, when necessary.
They have assured me that none of the materials
relate to Secretary Kissinger's government service
in the Administrations of President Nixon and
President Ford. Peter opened one of the cabinets
to show me that it contained material that was
dated prior to 1969.

Since these materials are neither government
property nor are they covered by the Court
Orders surrounding the Nixon papers, I see no
reason not to allow their removal from the EOB
at this time.





