
The original documents are located in Box 24, folder “Justice - Opinions Requested (1)” of 
the Philip Buchen Files at the Gerald R. Ford Presidential Library. 

 
Copyright Notice 

The copyright law of the United States (Title 17, United States Code) governs the making of 
photocopies or other reproductions of copyrighted material. Gerald R. Ford donated to the United 
States of America his copyrights in all of his unpublished writings in National Archives collections.  
Works prepared by U.S. Government employees as part of their official duties are in the public 
domain.  The copyrights to materials written by other individuals or organizations are presumed to 
remain with them.   If you think any of the information displayed in the PDF is subject to a valid 
copyright claim, please contact the Gerald R. Ford Presidential Library.  



THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM ON PRESIDENTIAL POWER TO GRANT REPRIEVES 
AND PARDONS 

The President's power to grant reprieves and pardons is provided 
in Article II, Section 2, Clause 1 of the Constitution •. It extends to 
all offenses against the United States except in cases of impeachment. 

The pardon power is exclusively that of the chief executive, Bozel v. 
United States, 139 F. 2d 153 (1943) (cert. denied, 321 U.S. 800) and 
is not subject to legislative control. Yelvington v. Presidential 
Pardon and Parole Attorneys, 211 F. 2d 642, 94 U.S. App. D. C. 2. 

The pardon power may be exercised at any time after the commission 
of an offense, either before legal proceedings are taken, or during 
their pendancy, or after conviction and judgment. Ex Parte Garland, 
71 U.S. 366 (1867), Brown v. Walker, 161 U.S. (1896). The power 
extends to cases of criminal contempt. Grossman, 267 U.S. 

87 (1925 ). 

Digitized from Box 24 of the Philip Buchen Files at the Gerald R. Ford Presidential Library



~ 

THE WHITE HOUSE 

WASHINGTON 

August 22, 1974 

Dear Mr. Attorney General: 

By this letter I am requesting your legal opinion 
concerning papers and other historical materials 
retained by the White House during the administration 
of former President Richard M. Nixon and now in the 
possession of the United States or its officials. Some 
such materials were left in the Executive Office Building 
or in the White House at the time of former President Nixon1s 
departure; others had previously been deposited with the 
Administrator of General Services. 

I would like your advice concerning ownership of these 
materials and the obligations of the government with 
respect to subpoenas or court orders issued against the 
government or its officials pertaining to them. 

Sincerely, 

// 

~ 'L ~~'\· 
~~ 

rw 

Gerald R. Ford 

The Honorable William B. Saxbe 
The Attorney General 
Washington, D. C. 

' •· i"(J" '') I() 
/. •• ; f' ' 

(~ ~i) 
\~ 
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Auguet Zl, 1974 

Dear Mr. Attorney General: 

By thia letter I am requesting yo11r legal opinion 
coacernina paper• and other hhtorlc•l .rnateria.le 
retained by the White Houee durina the •dmbuetration 
of former Preaident Richard M. Nixon aQCI now in the 
po•aeaalon of the United Statea or ita officiau. Some 
aueh matedab were left in the .Executive Office Bu.lldil)g 
or in the White Houae at the time offorxner Prealdent Nixon'• 
departure; othera bad prevlou.aly been deposited with the 
Adminlatrator of General Servicea. 

l would like you advice concerning ownerahip of the•• 
materiala and the obllaatiolla o1 the government with 
re apect to subpoena• ol' court ordet• lasued a;aiut the 
aovernrnent or ita oUiciala partaining to them.. 

Sincerely, 

Gerald R. Ford 

The Honorable William. B. laabe 
The Attorney GeneJ"al 
Waahiqton, D. C. 

PWBuchen:ed 

:?' u. f(j)<J 
./. .... ~._, -ClD 

.:;:. 
.to' 

'---" 



August zz. l974 

Dea:r Mr. Attorney General: 

By this letter 1 am requesting your legal opinion 
concernina papers and other historical materials 
retained by tb.e White .Uouae d1.1ring the adminbtration 
of former Preeident Richard M. Nixon and now in the 
pos•eaeion of the United Statee or ite officiala. Some 
such materials were left in the Executive Office Building 
or in the White House at the time of .former President Nixon's 
depa.rt1.1re; other• had prevlo~ly been depo&iud with the 
Administrator of General &rvices. 

I would like your advice concerning ownership of these 
materials and the obUgationa of the government wltb 
respect to subpoenas or court orders lseued aaaiut the 
government or ite offieiala pertaining to them. 

Sincerely, 

Gerald R. Ford 

The Honorable William B. Saxbe 
The Attorney General 
Washington, D. C. 

PWBuchen:ed 

• 
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THE WHITE HOUSE 

WASHINGTON 

August zz. 1974 

Dear Mr. Attorney General: 

By this letter I am requesting your legal op1mon 
concerning papers and other historical materials 
retained by the White House during the administration 
of former President Richard M. Nixon and now in the 
possession of the United States or its officials. Some 
such materials were left in the Executive Office Building 
or in the White House at the time of former President Nixon's 
departure; others had previously been deposited with the 
Administrator of General Services. 

I would like your advice concerning ownership of these 
materials and the obligations of the government with 
respect to subpoenas or court orders issued against the 
government or its officials pertaining to them. 

Sincerely, 

/ 

.{/ //~ 
I~ J'\-. 

~pi 
r" 

Gerald R. Ford 

The Honorable William B. Saxbe 
The Attorney .General 
Washington,.D. C. 
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THE WHITE HOUSE 

WASHINGTON 

August 24, 1974 

MEMORANDUM FOR 

The Honorable Laurence H. Silberman 
Deputy Attorney General 
Department of Justice 

Subject: Matters related to subjects of opinion requested 
August 22 from the Attorney General 

Attached are copies of the following: 

(1) Case pending in Charlotte, North Carolina, which 
arises from incidents during Billy Graham Day on 
October 15, 1971: 

(a) Copy of memorandum from William Henkel, Jr., 
to Dudley H. Chapman dated August 22, 1974, with 
attachment. 

(b) Memorandum between same parties dated 
August 23, 1974. 

(2) Cases of U. S. v. Means & Banks (Wounded Knee''): 

(a) Memorandum from Skip Williams to me dated 
August 19, 1974, with attachment (please note that 
this attachment relates to the order of August 13, 1974, 
when there has since been a supplemental order of 
August 15, 1974, of which we need a copy). 

(b) Copy of memorandum dated August 13, 1974, from 
U. S. Attorney Earl Kaplan to Roger Cubbage in your 
Department. 

(3) Case of U. S. v. John B. Connally: copy of letter to 
J. Fred Buzhardt of August 15, 1974, from the Watergate 
Special Prosecution Force. 

/::; ~· roof') 
!'<;; (" 
i;;: .... 

~ \.-h\ "' '~O : 

~}~ 
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{4) Case of U. S. v. Mitchell, et al., Criminal No. 74-110, 
which is set for trial in the District starting September 30, 
1974: 

{a) Three items of correspondence dated August 16, 
August 19, and August 21, respectively. 

{b) Copy of my memorandum to H. S. McKnight, dated 
August 23, 1974. 

{5) Case of H. Spencer Oliver v.· Committee for Re-Election 
of the President, et al., Civil Action No. 1207-73, in the 
U. S. District Court for the District of Columbia: copies 
of documents served on me August 23, 1974. 

{6) Case of Democratic National Committee, et al. v. 
James W. McCord, Jr., Civil Action No. 1233-72 in the 
District Court for the District of Columbia: copies of 
documents served on me August 23, 1974. 

{7) Case of Allnutt v. Wilson, Civil Action No. 874-72, pending 
in the United States District Court for the District of Columbia, 
and other similar cases: copy of letter dated August 20, 1974, 
from James H. Heller of Hydeman, Mason & Goodell to me. 

(8) Copy of S. 2951 introduced by Senator Bayh in February. 
(1 have had a call on August 20 from Bill Heckman of the 
Senate Judiciary Committee saying that Senator Bayh wants 
to know whether the Administration would be able to move 
forward on this bill during the current session of Congress.) 

Also called to my attention recently has been the material appearing 
in the report by the staff of the Joint Committee on Internal Revenue 
Taxation dealing with the examination of former President Nixon 1s 
tax returns from 1969-72 {House Report No. 93-966), at pages 28 and 29 
and in Exhibit 1-3, starting at page 16 of the Memorandum of Law 
prepared by Attorneys Kenneth W. Gemill and H. Chapman Rose in 
behalf of the then President Richard M. Nixon. 

Attachments 

(,71 • w. '1?. (.-f 0 Rb);\ 
(:) $\ Philip w. Buchen . -.~ ~J 

Counsel to the Pres1de ~~ ~/ 

'-..___./ 



THE WHITE HOUSE 

MEMORANDUM FOR: 

FROM: 

REGARDING: 

WASHINGTON 

August 23, 1974 

DUDLEY H. CHAPMAN 

WILLIAM HENKEL, JR.~ 
REQUEST FOR WHITE HOUSE 
DOCUMENTS 

In my memorandum yesterday, I concluded that Mr. George 
S. Daly, Jr., the attorney for the plaintiffs, would pursue 
the matter of my not submitting White House documents 
pertaining to Billy Graham Day. Mr. James D. Monteith, 
the Department of Justice appointed attorney defending me, 
informed me yesterday afternoon that Mr. Daly filed a 
motion with U.S. District Judge James B. McMillan re
questing that an order be issued requiring me to hold all 
papers in safekeeping and not relinquish possession and 
further that I be held in contempt. 

As soon as I receive a copy of the motion, I will send it to 
you. However, my attorney recommends that prior to re
turning to Charlotte on September 5th or sooner if Judge 
McMillan requests immediate action that the Department 
of Justice and the White House provide me with documentation 
and justification for my inability on August 21st and, at 
present, to produce the requested documents. Until a 
policy decision on the overall issue of possession of the 
former President's papers is promulgated, it is my 
understanding, that I cannot do anything on this matter. 
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THE WHITE HOUSE 

MEMORANDUM FOR: 

FROM: 

SUBJECT: 

WASHINGTON 

August 22, 1974 
1:45 pm 

DUDLEY H. CHAPMAN t~ 

WILLIAM HENKEL, JR~~ 
REQUEST FOR WHITE HOUSE DOCUMENTS 

.,. 
Yesterday, I appeared in Charlotte, North Carolina, for a dep
osition in the civil suit resulting from President Nixon's 
attendance at Billy Graham Day on October 15, 1971. 

As we discus sed, I was ordered to produce, for inspection and 
copying, any and all documents made or received during the 
period from September 1, 1971, through Aprill, 1972, regarding 
the subject event. I, personally, do not have any documents in 
my possession, however the Advance Office has a file on Billy 
Graham Day. Based on your earlier guidance and my attorney's 
interpretation of the 9 August 1974 memorandum (attached) re
garding the files of the White House Office belonging to President 
Nixon's Administration and recent decisions on the subject by 
the White House Counsel's Office; I did not produce the requested 
documents. 

It is reasonable to conclude that Mr. GeorgeS. Daly, Jr., the 
attorney for the plaintiffs, will approach United States District 
Judge for the Western District of North Carolina, James B. 
McMillan, on the subject and request further action. 

Would you please apprise me at your earliest convenience as 
to what steps or actions I should take on this matter. By mutual 
consent, I will return to Charlotte on Septen'lber 5th to complete 
my deposition, which was begun yesterday. 

. ) 

'>~ 
............. ___ .~/ 
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THE WHITE HOUSE 

WASHINGTON 

August 9, 1974 

!v1EMORANDOM FOR THE WHITE HOUSE STAFF: 

Dy custom and tracli tion, the files of the White Hou sc Office 

belong to the P 'resident in whose Adrninistration they are 

accutnulatccl. It has been the invariable practice, at the end of 

an Administration, for the ontr,oin[i President or his estate to 

authorize the depository or disposition to be made of such files. 
~ 

President Taft in his book "Our Chief Magistrate and his 

Powers," 1nade the following reference to this practice: 

"The retiring President takes with him all the 

correspondence, original and copies, which he 

carried on during his Adn1inistration .... " 

In the inh'rest of continuing this practice, it has been directed 

that, so long as President Nixon 1 s files remain in the White House 

Office, there is to be no intermingling of the files of the two 

Administrations. This applies of course both to the Central Files 

and the files in the offices of the various members of the staff. 

. Papers of the Vvhite House Offi cc at 1 he time of President Nixon 1 s 

resignation as well as those cnrontr: at that time anrl. intended for 

hin1 shall hr: considered as lwlonr,in[i to the Nixon Administration 

files. Of conrse, sornc Nixon Aclmini.str<JH.on files m<ty be ne e ded 

for future rerc~rcnc:e. Thesc files s hould he du plica ted and placed \vith 

all other p<tp<~rs accl.tn1nlc:ttccl after noon 1oday which constitute a 

new set of files for Prcf:idcnt Ford. 

Specifically, plcc:tse expedite the return of all wiJhdrawals you 

have n1acle fron1. Centr<tl Files. On f\1onrl<ty, August 1?., archivists 

under the supervision of John H. Neshitt , Office. of l-:>rcsidential 

· Papers, will he avail<thle to assist in the collcdion ancl segregation 

of President Nixon's p:-lpers for shipn1cnt. Iv1canwhilc, please read 

the attached ii1strnctions. 

.,. 

/'})fA ~r /) . 
'I - , Jt/(_/7)'1~ 

' '!Vt::] //' \ "fj /l.r"-~6 
0J erry !r. J nL~s 
Spr:cial. Assistant to lhc Presid 

-~---~----·----·-------·~----··----·-- - --~ 



• 

WHIT~ HOUSF. or-:=!CE PAPr:RS 

By custom and tradition, all "White House OOire 

papers an~ t\'gardcd as the pcrwnal property of 

the Presidt'nl and subject to such coni rol ancl clis 

position a,; he may dl'tcrmin e. At the dose of the 

. \ dminist Lt t illn, t !te c•1tf ire roll('ction of pn p r r s now 

bC'ing crca!l·d lll:l)' IH• e:qH'ct e< l to IH~ dc•positec\ in 

a Pre,;id(•flt ial lil11·ary ~ intilar to the lihr:trics that 

preserve i hC' papers of th e last six Presidents. To 

provide thl' I 'res idl'llt willt a complet(• :111d accu

rate rcecml of hi,; tenllr<' in oflicc, th <~ 'Y!tit c Jiow::c 

staff Jnust. on•r;;pc tlw pn·~·en· ation of the paprrs 

it generatl's. 

The pro•:l'dnres s<'t forth in this eloc:umrnt rrp

resent the collective thinking of many m embers of 

the staff as to how Lest to pres~rve pnpers nnd 

documents for the Presi dent. Complinncc with 

these proc\'dures is an expression of loyalty hy the 

staff to the l'rcsidcnt. For these procedures to IJe 

t-lfectiYe, it will require cooperation :mel ass istnncc 

of every staJl' m cmocr. 

The security class ification of each document 

jll·eparecl in the White llouse is determined by the 

indi,·iclual stall' member writing it. in accorcl~nce 

with ExecHtin~ Onler 10:\(ll- or other applic~ble 

Executi';e Ord,·rs. lle is n•sponsihln for insuring 

that the cla~~i fi t·a t ion assigned to hi,; mn·k rcf1c r. tc; 

·the sensitiYity of the mat\Tial roncemr<l, and also 

for making cerlain that this das::ification is not 

cxcessin•ly n·s trict.i,·c. 

\'Jhito Bouse omcc Pnrr.r!;: f-i!inn \'lith Ccr.tml 

Files 

1. It is requested that thn maximwn possiMc 

use be made of Central Files, and the ;nw:crlurc~s 

listed be!u w l1 c follou-NI. This will ni(l in the fa ~tN 

and more complete rctri<'nl of cnrr:">nt in fonnn.

tion, eliminate ll!lnrces,;a ry tlnplicat.ii•H of f11cs, 

prevent exc(·:-;o: i n~ x1•rox in;~, anel ma ~: im i1.o pres~~r

,·ation of '\"hitc House papers. 

:!. Eac·h stajf membrr sltall m<rint.ain his pcr

soJtal files st'J'arate from ony working Jiles he may 

l;ecp on ojjir · i.tll!ll~iwss and dearly designalc.thcm 

as such. P(·r~;nn:d Jih·s indwlc corn·spollllrnrc llll

rdated tQ an_,. otlicial elntit·s p erformret hy thC\stafl" 

lllCnlOer i }ll'l"~Oil:tl books, pamphlets :llllt p~riO!li

CalS; daily appointmt!ni '' '"lkS orlog boob:; fold r r~: 

of newspaprrs or magazine clippings; and copies 

of rrcords of a Jl C' rsonnl'l nature rdating to a. per

son·s employnll'nt. or senicl'. l'ersonal Jiles should 

JIO(. i ndudP any l'opies, drafts or working p:1 pers 

tlt:tl. rclatr. to oflie·ialllll~ines.-; or any do~·-uments or 

n·c·onls, whotlwr or not. adnpte\l, made or recci\·ed 

in the c-omsr. of ofliri:tl lnis iness. 

!\. Har·h staff ojjic·c g/1({1/ forward rcgulady to 

Ornlra/. Filr·s !lll 'CC co;,ics of all oul;toin(t oJjicial 

l11tsincss ronsisl iny of rori'('..~J>ondcncc and mcmo

l'lllltla. One rol>.lf of nil other outgoing Telated 

materials should also he filrd. 

·L Har.h. staff offir:e shall f orward regularly to 

Centra/. Files any in cominy ojJir. ial business from 

.'Oil 1·rcs of It er I han lr ltitr. !louse sf,lJf o.ffices after 

({(·/ion, if any, has bee n lakt!IL Eaeh ~tafT office, if 

it. so drs irl's, mny hep :t eopy of such incoming 

ofliciaJ OllSilll'SS for its own workiJlg files. 

ii. Each slaJJ oflice shalt forward regularly to 

Cent ml Files any originals of incom ing official 

husiness from other lVItite llvuse sto;J offt'ces after 

ndion, if any, lws been ta!.:cn and -if such originals 

li'Cre not intended to be ret urned to the sender. 

If clrsi red, [t coJ'.Y m:ty be ke11t for the stairs work

i 111~ ii les. 
(i. Har.h slufl ofl(c<~ shall forward tv Central Files 

at surh tim es ns it determin es to be nJ>propriate 

all1corking ji'lc:; nf oflt',·iull)u-~iness n·ltich arc in

arlil·e awl no longer necdN!. Thesl~ files will be 

siNecl hy ollir:e as well as li sted by s ubj ect matter. 

Thry will, of co11rse, always he :tntil:Lble for Inte r 

n· f tTP.nc.c. 
7. R(Tc/, stu;i nflt're at its own discretion may SC']-

1'rgatc any mt!taiols th11t it bclicL·es to l;c partic

ltlurly sensitirc and ·lf'hich should not be filed by 

.whjr.ct llil/llt:r. !--~nch s('n,;itive mat~ri:tb should br 

fnn\·nnlPd to !he~ Stall' ~;l'rrdary on the same basis 

ns outli11rcl in par:t[jmphs :3 throug h G in an en

n•lopn nt :t rl;l'(l :- ; E~SITl\.E HECOHDS FO!t 

STOll A (i E with the oflicc or individual from 

" ·hirh thn· arP ~· pni.Inarkc~d on the onts!dt! and (as 

a ppropri :ll c) :1 J i,..t of in \"I'll I ory in g('JlC' ral t erms 

attac·hecl. Tl1is list . of inn\ntory ~hould d so IJe 

!:Pnl. to Crntrai Files so that notations can be made 

in :;nhjcrt tile•,; IJJ :tt f'!'rlain Jnatr.rial is lili;::sing from 

tlH~ Jilt>. Tln':-"C w:llerial,; \rill he fil ed in lo c~ l.:cd con-



dividual or offire from ''"hom they wen~ recch·cd. 

8. No dl'ft'IISC mllfrrial rla.-·s/fied unrlr.1' Rxer.n
tii'C OrdrJ' .\'o. /0;)0/ u·it/, a. classijir·otirm of TO!' 
.-:-'H(!f.'/:.:1' o,· l.'cstt·il'ltd ]Jata ·unda the Atomic 
!~·nagy Ar·t of JDJ.~ shou?d be jOJ·warr!cd to Ocn
tr,,z Files. :\ ll such 111atrri:d !'hould h0 fonmrde(l 

to the Stall' f-;t'LTdary for fl omge. 
D. No o·ccptions to thri above shall be made 

without the !'J'jlrcss consent of the (!ounsel lo tlze 

President. Additional achice on tho op~rahon of 

Central Fiks may be obtaind from Frank 

::\Lltthe.,,·s, Chief of Crntr:tl Files (Ext.. :~:HO). 

White House 0/Ticc Pnpcrc;: l)i!:iro51tinn o~ Porcrs 

Upon lec1ving Stair 

1. Upon fNminatinn of employment 1oith tlw 

staff, each stu;i mcm1;cr 1nill turn nuer his cnth·e 

files to Central Files ·with the excr.ption of any 
personal fil,~ ii he might have maintained. 

:2. Personal files i·nc?udt~: correspondence unrc

latod to any ollicial dntie::: performrcl by the sta ll' 

member; pcr;-;onal hoo];s, pamphlets and pcriocli

ca]:3; daily appointment !moles or log hou];s; {oltler.s 

of newspaper or :11agaz.in c clippings; and copies 

of records, of a personal nature rcln tinr; to a per

son's employment or senicc. Personal files should 

not include any copies, draits, or \YorLinr; paprrs 
that relate to ofTiciall>u,inPss; or any ll o ~ ~nmcnts or 

records, Y:hethcr or not ad•1ptcrl, mndc or rccci,·ccl 
in the course of olllcial hn:-;iness. The 'White IIonsr. 

Office of l'rc,.;iclcntial Papers, sUdTctl hy r rp r rscn

tatives of tlw 1--~ational "\rehiws, is aYrilnhlo to 
a...c.sist stafT member;; in thP. cletrrmin:Jti nn of wl1at. 

aro personal lih·s. Auy qnr.:::Jion in this l'('ganl 

should be rc,coh -ed ~~·it.h t llr.ir a~·si~talli' C hy con

tacting .John Xr shi tt., snJwn-isor.v :m:~hil'iFt of t.he 

Office of Prcsidentiall'nperf! (E~t. :~flF)). 

• 

3. A staff mr-mber, upon trrmin~1tion of cmploy

mt:nt, ma!l at his disr:rt lion makr. copies jn1· hi,~ 

]>t'rsmwl usr: of a r.an·fu/ly doscn sdcclion of lltr: 

following typa of documents within his fi!es : 

(A) J)ocu mcnts 1ohieh embody o1·iginal intel

lect-ual tlwuylit cont ri!Jiltct! uy the sta;j member, 
such as research "·ork a ncl clraftsJuanshi p of 

speeches an(! legislation. 

(D) Dor:11mcnts which might be needed m 

fu ture 1-clatcrl ·work T,y tlw indh•idual. 

-~· No staff members s/z(t!l malce copies as per

mitted in paragraph thrr.e of any doC"uments which. 
r:rmt.rzin r/,:fcnsc. mntm·ial classified as ('QNFI

J)ENTIAT,, S!WRET OR TOP SECRET under 

R ;-,:cclt.tivc 0 nla :V o. JO!iOJ, Hest1·i.c.tcd !Jat au nder 

!lie Atomic ];'nr:rgy .:let of 1954, or i~1joi'mation 

supJ;licrl tn the got•ernmcnt under statutes which 
make the disclo.w.re of such injol'lnation a crime. 

5. Each s/l[.fT membN ll.'ho decides to 1Wtkc copies 

nf sur:h donmu:nts desrril;rd in paiYUJI'aph th1'ee 
sha/llr:nr·(: 11 list of a!?. ollch documents copied with 

(}r.ntral Files. This will rnahlc retricY:tl of a docu

rnrllt. in tlt l'· en·ni that all other copies of it and the 

Ol'iginal should },x;, later lost. 

G. Th e r!isl'rri!immary (11/thoJ•ity granted in para

gmph thrt'r'. is mrpcctcrl to ?,c exercised sparingly 

awl not n1mscd • .o\ ll ·white House Of11cc pnpcrs, 
inf'!uding l'opil' sffJltereof, :tre tho personal property 

of the Pn•sident. :21ncl shouhl be respected as such. 

A11y eopirs rr.talinrcd by a, sta,fi' member should 

he ~torc<l in a :ftecurc m:uuwr and m:tintained 

t•nn fit h•.nt i ally. 

7. All conlidmJ!(ial and sensiti\'c materials will 

h0 prniP<~t\ · d from prel!latnn· disclosure l>y specific 

pnH·isions of fh~· Prcs idcnt.ial Libraries Act of 

Hl;i5 (H TJ.fl.C. ::2108). 

& .. 
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MEMORANDUM FOR: 

F.ROM1 

SUBJECT: 

• 

( 

Auguat 19. 1974 

PHILIP BUCHEN 

SKIP WJLLIAMS )Jpt-J 

Subpoena for Tapea in 
Vloundoo Knee Trial 

Attached he?eto for yoUl." information is a CO'f!'f of an order issued 

August 13, 1974 in coJlllection with th• "Wounded Knee" trbl in 

St. Paul.. Tb.~ judge has ordered that the "pros~ution and the 

Executive Ofilco of the White House" provide information undel" 

oath concerning the existence of taped conve:rsationa of Richard 

N'1Xon relat-ing to Wounded Knee. 

The s~~e of the subpoena has been narrowed to a sixteen day 

period {W...arch 11·18 and March 26 - April z. 1973). 

The order aliSo seeks a..cc:eaa to any logs., indexes o? transcripts 

indicating the existence of taped conversations involving \Vounded 

Knee. 

A draft affidavit for Fred Buzhardt's signature is also attached. 

You should also be aware that an order has beel!l issued by the 

ju~ge in thb proceeding directing the Executive Office of the 

President to preserve the materials demanded by the subpoena. 

,. 

··~ 
\.~' _/ 
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DRAFT ~FIDAvrr 

\· 
_· J. 1-""red;, Bushardt_ having served as. Counsel to the 

: ·,\ 
~e~ident ~~:r Richard Nixon. deposes and says: 

I 
; f 

1. I ha~ read the order entered Auo-n1111t 13, 1974. in 
t . \ ~:>-

./ ' ' . ( . ; ~ 

( tblo procE:eding. \ . 
l .·,.i \ 

"'-

• . .1 2. I am ~le to stnte wh~the:r or not a..ny tape re.:ordings /I 

\' 

o:r- transcript• ~h~r~ ~st for conversation• i.D whieh Richard 
. . ' 

; . \ 
. \ . 

NixOn,~~ ;a, ~rly to' a dbcussion in which tho subject of \Vounded 
·' ,, 

K/-=: mOattoned dlUing the period March 11-Ul aod 

1~:reh 26 - · AprU 2, 1973. In order to confirm or deny the 
,..f' 

. /z existence of such recorded conversatiou one would have to listen 

/ to all recorded convereatiOIUI which occurred during the above-
:'/ 

described pe~riod. 

· 3. Thora are no loga, in-dexes or other materials which 

woUld indicate whetbel" or not such a conversa.tlon took place 

and was recorded durbg the period in question. 

. . -,~_ 

i 

/ it 
I . : 

/•~· tOJi'/). 

U
•c) <:.,~·\ 
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UNITED STATES GOVERNMENT DEPARTMENT OF JUSTICE 

Memora1zdum 
TO 

?tl 
( d:;1 _/ 

Roger Cubbage, Dept. of Justice 
Room 402 _Fed. Triangle Bldg. 
315 9th St., N. W. 

DATE: 
August 13, 1974 

FROM 

e~ 
SUBJECT: 

washington, D.C. 20530 

Earl Kaplan 
U.S.Attorney's Office {for S.Dak.) 
681 Fed. Bldge, 316 N. Robert St. 

St. Paul, Minn. 55101 

Re: U. S. v. M~s & Banks 

Enclosed is order signed by Judge Nichol dated 

August 13, 1974, dealing with the so-called White House 

tapes. It is requestedthat you forward this order to the 

White -rouse so that they may respond in affidavit form. 

I have already talked to Skip Williams in the White 

House with regard to this order. He advises me that the only 

logs that they have in the White House deal with meetings or 

conversations or telephone conversations. The logs of such 

conversations deal only with the time and duration of the 

meeting and \~·ho was there. The logs do not contain the subject 

matter of any conversations. 

In regard to the tapes, Mr. Williams advises that there 

are no logs of the tapes. The only time that they would review 

tapes would be in response to a specific subpoena involving a 

specific date, a specific conversation, and specific participants. 

Therefore, he has no knowledge, nor is he aware of anyone else 

who has knowledge of any logs concerning the subject matter 

of wounded Knee as it pertains to the tapes. 

The information supplied to me should be the subject 

of an affidavit and should satisfy the enclosed order. I would 

appreciate receiving this affidavit as soon as possible. 

DOJ-1973- 04 

~. 
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UNITED STATES DISTRICT COURT 

DIS~RICT OF SOUTH DA~OT~ 
~ESTSRN DIVISION 

United States of America, 

Plaintiff, 

vs 

Dennis Banks, 

Defendant. 

United States of America~ 

Plaintiff, 

vs 

Russell Heans, 

Defendant. 

ORDER 

c 
mm -1 - . /., . ~: . ~ ·. ~ 1--- ' :'? -;"./·-· 

· \.Iilli.\:!! J 51-'~ .~f-7 
I .'· rl-:, ::..,.-.: . 

/ /''-...:. .•• J 

Uy ' ,. .·.• .. · . / l,<.-· . ' ; ... J 1>/1 j _;.;_ __ ._ .. __ ._:_·-_ _: _____ ~--~~j;::;.,.,..< . 

I --~-

C~73-503L1 
CR73-5062 

CR73-5035 
CR73-5063 

Uoon the motion of the government to quash the subpoena 

of Richard M. Nixon or his authorized resresentative co~~anding 

the production of certain tape recordings in his possession 

or under his control relative to events at ~~rounded Knee, 

South Dakota, between February 27 and May 9, 1973, de~endants• 

motion ' for the issuance of an amended subpoena similarly directed, 

and all the proceedings heretofore had herein, it is ord~red 

that the prosecution and the Exe~11tive Office of th~ White House 

(l) d i sclose un~cr oath whether any such tape recordings and 

transcripts thereof exist, and (2) if so, furnish (a) to the 

Court and the defendants _any logs, indexes, lists or other 

records of s uch recording s Qnd tra nscripts as well as an~· Jogs, 

<:.. a,,. r ~tri) 

:'l 
~ .£ "--./ . 

..,... 

··~ 
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indexes , lists or other records indicating the existence 

and nature of any corrununica tion 1 conversations or mee tings 

relative to the subject matters specified in said subpoenas 

and (b) to the Court in camera any tape recordings and trans-

cripts thereof for the dates March 11-18 1 and March 26-Apri1 2, 

1973. 

Dated: August ]2 1 1974 

" ~:--:':-\'-~N (\ ())PN~ 
- the ~lstnct <IJ'urt 

/
' ) .-;-.- . . ~· -~-·
/ . · ·· .·~·- .:.:: / ,• 

---·-
- .. . · ' ~. , .' 

I I ·. ·' / ..... _ .. 
f,t / ,/ ·:.(~_,::J. /;: / / .·. {,..· -.-- -

' 

/; 
.. · 'I /--'/ ·. 

~~ ~ I ~·~-/-· ,I 

. / ,-i 
/I / 1 7~ .:-(. 
!.:.-- ~-· · . _,/,'~ ... / 

/ ./ 
L.--'·r · 
..:<:~....1 {. .' . <-: . . ,/ <.. ...... ...... _,J -::~: .- ~ ..,_ ~ .. .-· / 

_, ._.,1 · } . ........... _, I :. _A ·_J_."" ··-If·' '//"-- ./ 
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\V ,~ -r £:: :·z(-;, \ ~r~ s:) Er:L\ L r·? ~ )3~CUl.lO ;~ ri) .-..: c;: 
U;~:t:::d Si.:J.~~ f)~-;Jart:-.!~r!l t;f Jnst!ce 

J .:~ 23 .:\. Su·~~t. ~-, . ·,v . 

\V:J. ."':! in.~ron. D c·. 2·:P{~) 

~~.12S L1 '3 t 15, lS1 ~l:; 

J. Fred B~zhardt, Esq. 
Counsel ~o t~e Presieent 

Re: United States v. John B . Con~ally 

Dear Mr . Buzhardt: 

In connection with ~ne above -captio~ed criminal 

p rosecution. the attorneys for John B. Connally have 
requested that the Special Pros ecutor 1 s office ~a~e 
a"'.railabJ_e, among ~'Jt.her things, '!\-Jhi te I-iouse ~::.~tnes r:o-t.: 

yet turned over to anyone." Their position is tha.t 
appropriate means must be found to see that such tapes 

are tur~ed over to the Court for de ter~ination of wh ich 

portions are relevant and therefo re available to the 
defendant under Rule l6(a) (1) of the Federal Rule s of 

C;;imir~al Procedure. The Special P:::osecu~car' s office 

~~s no knowleege of whether there are in fact any s uch 

tapes. 

We recognize that you have concluded that these 
materials are the personal prop2rty of the f orreer 
President, but 'i/2 request that , to ·vrhatever ext.en".::. you 

have any tapes falling within this reque st , they be 
r2tained pending further developments in the case. 

Thank you very much. 

Sincerely, 

__..---....o n n D,.P_1 . 
~----~'\JN~;!....,.f._,_;-u-~ •• --. .._ __ _ 

p"' ; 1 l·, D \J T "' .~ ~. • ;:; -.... ~ 
_ .i J . .....L..-L .... .::·.. -..;a ...... v \: -- ._t 

Counsel to the Speci2l 
P~o..:;ecut.o:r.· 

Edward Ben~e~t Wlllia~s, Esq. 
~·Ti lliar:-.s 1 Co_--:n:Jll ~.7' & Cc.li£(.~!10 

839 Sevent2enth Street , G . ~. 

Fc,s 't', ir.gto~"1 , :-.;. C . 

.. 
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EDWIN L. KAHN 
.JOHN ..J. SE""":"CN 
EARL M. COLSON THOS · SCHATTEN,.tEL.O 

..IOCL N . 51 MON 

ALBERT E . ARENT 
AOBE~T B . HIRSCH 
GENE: A I!IECHTEI.. 
JOSEPH M · F"RI£5 
MARK R . .JOELSON 
GE Of<IC.E: H. SHAPIRO 

BURTON A. 5CHW ... L8 
ROBER T H. NELl MAN -
..IAME:S a . I-IALPERN 
EVAN R . BE ALACK 
PETER TANNENWALO 
EUGENE .J. MEIGHER 
HOWELL .J, REEVES 
.JE,.F"FU:Y A . R!:IDER 
CHAISTOPHE:R SANGER 
OQN,a,LO M. BARNES 
SALVATORE A. ROMANO 
.JAME:S P' . PARKER 
ROONLY F. PAGE 

ARENT. Fox, KINTNER, PLOTKIN & KAHN 
FEDERAL BAR BU } LDING 

EARL W . KINTNCR 
DAVID M . OSNO~ 
ARTHUR L CO!'-HLNT 
SIDNEY MARR I S 
CMAR'-ES • . I=I UTTEN8£RG 
ALLE N G . SU:Gt:L 
&TI!:PH E:N ..J . WEISS 
W I LL IAM .J . LI!:HRF"Ei.O 
AR NOLD J . KOI"IN 

.JOMN J . VUROW 
MATTHEW S . PERL .. ~ Afoi 
S iEF .... I'I F". TUCKER 

JACK L. LAI .. U:'f 

GEORGE: R. KUCIK 
~ . J . S HE:F"Ft ELD, Jilt. 
.JOHN M , 8>"AY 
I•I!CI-I.-.E:L R . FLYILR 

L . F". HENNEBEF<.G!:R 

1815 H STREET, N . W . 
.JOSEPH E . CASSON LEE ~ERMELSTEIN 

ARNOLO A. WESTE:RM"'N 
DAN IEL C . SMITH 
.JERO""C P . "'KMAN 
.JOHN HAr:tL.lC£,.JR. 
LINDA A .CINCIO TTA 
.JAMI!:S M, OOYLE: 

WASHINGTON, D. C. 20006 

CABLE' ARFOX, WESTERN UN ION TELEX' 892672 

202 347-8500 

.JOHN R . FIISMER.Jf=l. 
M tCt-! AEL E . .JAFFE 
.JACt< L . LEW I S 
R UTH P . ROLAND 
WILLIAM D . SULLIV .... N 
CYNTHIA H. MILLIGAN 
MARC L . FLEISCHAKER 
ALAN R . MALASKY 

C. R . OONNEN""E"LO 
..JAM£:5 P.MERCUR I O 
MOWAI'lO I<OLOO"'Y 
DAVID A . SACKS 
THEODORE 0. FtltANI(; 
DAVIO P. T I LL.OTSON 
STEPHEN A . SCO:i:IN 
~t::HAEL H . LEAHY 
RICK A . HARRINGTON 
.J. CLAY S"l!T~' . .JR . 
DONALD H . HAOLE:Y 
GAR¥ M . i.F'STEIN 
LAWP.ENCE A . LEVIT 
DONALD W . SAV!:LSON 
OANIEL C. KAUF"~AN 
CONALD E . OSTEEN 
KEITH A . SEAY 

... NOR EW k. LEVY 
II'AM£LA M. NOLA NO 
llUG!:NE: A . MASSEY 
W"' RAEN BE:LMAR 
1>1ARTIN KALB 

.JOHN W. C JR "'II! R OBERT W . GPEEN 

IE.RtC L. . BERNTHAL 
MICHAEL. 8 RCSEN81:RG 
MA~K J. MATH IS 

LARRT N . GANOAL 
RONALD 1. TISH 
ROS'E:RT P . !!UNN 
E. R I CK BUE:LL, n 
SEN JAM IN E. GOLDMAN 
LEE CALLIGARO 

August 16, 1974 
.JOHN L . BURKE, .JR . 
STEPHE:N T. PH£LP5 
CHARLES P". PLENG£ 
S TEPHEN L. GIBSON 
CARTER STRONG 
.JOHN C. I'"ILIPPINI 
RANDA LL G . DRAIN 

5TEPHE:N 1:1 . FORMAN 
S.o\MUEL H. WEISS BARD 
MICHAEL M . CATON 
O<>UGL.AS O . GREEN 

OAVIO L . COHE:N 
STANI..EY .J . BF.IOWI'o! 
..IO:!E:PH P •. GRti'"I'"IN 

!:RIC L.CUMMING S 
QARRY A. SC._. ENOP" 

Jack McCahill, Esq. 
The \\Thi te House 
Washington, D. C. 

Re: Gordon Strachan 

Dear Mr. McCahill: 

.JAMES K. STEWART 
f"RA!jCIS X . LILLY --

In view of the resignations of President Nixon, Mr. 
St. Clair and Mr. Buzhardt, I would like to inquire whether 
the White House policy has changed with respect to restrictions 
on obtaining access to and copies of documents, notes and 
memoranda written by or to my client, Gordon Strachan. 

On July 31, while Mr. Strachan was in town 
trial 

for a pre
(D.D.C. hearing in United States v. Mitchell, et al. 

No. 74-110), he called Mr. St. Clair's office-to-inquire 
whether he could review his files with counsel present and 
was advised that the current policy prohibited his doing so. 
In the event that policy has been relaxed, I would appreciate 
your letting me know. I would also appreciate your advising 
me whether it is possible for me to come alone to review his 
files since Mr. Strachan lives in Salt Lake City and would 
have to make a special trip here to review the files. 

I will await your response. 

Sincerely, 

~·~ 
.. ~~~·;u~··-..... 

l c_.· • flo~ 
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LAW OFfiCES 

WHITEFORD, HART, CARMODY & WILSON 

815 FIFTEENTH STREET, NORTHWEST 

WASHINGTON, D. C. 20005 

202-638-0465 

CABLE ADDRESS 

WHITEHART WASHINGTON 

MARYLAND OFFICE 

7401 WISCONSIN AVENUE 
BETHESDA, MARYLAND 20014 

301 - 656-5700 

JO V. MORGAN, JR. 

FRANK H . STRICKLER 

WILLIAM E. ROLLOW 

CHARLES J. STEELE 

COUNSEL 
DONALD L . HERSKOVITZ August 19, 1974 

Philip W. Buchen, Esq. 
Counsel to the President 
White House 
Washington, D.C. 

Re: U.S. v. Mitchell, et al. 
Criminal No. 74-110 

Dear Mr. Buchen: i 

We are the attorneys for Mr. H.R. Haldeman, one of 
the defendants in the above entitled proceeding. This morn
ing Judge Sirica denied motions of the defendants for a post
ponement. Thus, we are facing a trial which is scheduled, 
as heretofor e announced, for Monday, September 9. 

The problem which I wish to present is urgent, and 
I hope may have immediate consideration. I should like to 
come over and discuss this matter with you, if possible, 
today or tomorrow. 

In the past the rule of the Nixon-White-House was 
that Mr. Haldeman would be permitted to have unlimited ac
cess to the room in the Executive Office Building in which 
his files are kept, and that he could examine anything and 
everything in those files, but a Secret Service man has al
ways been present who would log him in and out, would permit 
him to have access to whatever he chose in his files, but he 
could neither have copies nor make copies of portions, nor 
even to make any notes at all. The awkward procedure was 
followed with the knowledge of the Secret Service that Mr. 
Haldeman would examine a document, memorize portions or 
points thereof, excuse himself from the room and make cryptic 
notes in the hallway, and then was permitted to come back and 
repeat this process as many times as he chose. The urgent 

• 
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problem arises that in this transition period he is not per
mitted even to do this, thus preventing him from pursuing even 
the preparation for trial heretofore afforded him. 

I would like to present this matter in its full con
text to you personally, and I hope that you will be able to 
see me promptly. 

Thanking you in anticipation of your immediate con
sideration of our problem, and looking forward to the oppor
tunity to meet you personally, I am 

S~~· ncerely 

\ --··-"' 

.... r··"·,...!\ 

yours, 

()HN J. 

JJW/bps 

J 
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RAY H . PEARSON 

LARRY S. STEWART PROF"E:SSIONAL ASSOCIATION 
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August 21, 1974 

DENNIS L. WEBB 

GE:.ORGE E . SCHULZ, JR. 

DONALD R. THOMPSON 

PHILLIP E. WALKER 

BILLIE J. SPENCER 

Philip W. Buchen 
Counsel to the President 
Executive Office Building 
VJashington, D.C. 

Dear Mr. Buchen: 

Re: United States v. Mitchell, Case No. 74-110 
United States District Court for the District 
of Columbia 

Yesterday I spoke lr71th you to advise you that my client, John D. 
Ehrlichman , a defendant in the above styled cause, was in Washington and 
to requea t that he be permitted to examine his papers now stored in the 
Presidential Archives of the White House. I further conveyed to you the 
request that the previous procedure followed during the Nixon Administration 
be amplified to allow Mr. Ehrlichman to have the effective assistance of 
counsel during this examination by allowing defense counsel or any one of 
them to examine these papers with Mr. Ehrlichman. To each of these requests 
you replied that since the Ford Administration had just come to the w~ite Hou se , 
my request could not be honored at this time but that you would employ your 
best efforts to obtain a decision in the next few days. Titere ia one additional 
fact which should be conveyed. Trial in this major criminal prosecution is now 
set for September 9, 1974. Motions for a continuance haved been denied by 
the trial judge, John Sirica. Consequently, there is a very limited amount 
of time available in which the defendants, including my client, can prepare 
for trial. Each day that passes greatly predjudices their rights. Cons~~uently, 
I urge you to permit inspection as quickly as possible in order to avoid a 
grave injustice which will occur if inspection is not permitted or is permitted 
at a late date. 

Sincerely, 

---~;,.? 
//~ 

{_ -----------/:: 
ANDREW ,. 

"'• 

~-- .z 
r"' P-n~-- t..< 
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WASHINGTON 

August 23, 1974 

MEMORANDUM FOR: H. S. Knight 
Director, United States Secret Service 

SUBJECT: Protection of White House Files 

This memorandum will continue in effect the standing instructions 
issued to you by J. Fred Buzhardt in his memorandum dated May 23, 
1973, and by General Alexander Haig in his memorandum dated 
June 21, 1974, regarding access to all of the files located in Room 522 
and the files located in Room 84 of the Old ~xecutive Office Building, 
which files are under the protection of the United States Secret Service, 
subject to the following clarifying amendments: 

Strike all of the names listed in the first paragraph of the memorandum 
dated May 23, 1973, and insert in lieu thereof the names listed in Exhibit 1, 
attached hereto. 

Str ike the first sentence of numbered paragraph 3 of the memorandurn 
dated May 23, 1973. 

Strike the name of Geoffrey C. Shepard -..vherever it appears in_ the 
memorandum dated June 21, 1974, and insert in lieu thereof the name of 
William E. Casselman II. 

Thi s memorandum will remain in effect until amended or revoked by 
memorandum from the Counsel to the President to the Director of the 
United S~tes Secret Service. The continued access to Room 522 and 
Room 84 under the terms of the May 23, 1973, and June 21, 1974, 
memorandum is being undertaken by me with the concurrence of 
Richard M. Nixon. 

rft;.J.- I ;J 1?~ 
{?hil~i;: :Buchen~ 
Counsel to the President 

Enclosure 

cc: General Alexander M. Haig, Jr. 

I .I 
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Patrick J. Buchanan 
Jorm J. Caulfield 
Dwight Chapin 
Charles Colson 
John W. Dean III 
Frank De:N1arco 
John D. Erhlichman 
H. R. Haldeman 
Larry Higby 
Tom Huston 
E. Howa-rd Hunt 
Herb Kalmbach 
Kenneth Khachigian 
Egil Krogh 
Fred LaRue 
G. Gordon Liddy 
Jeb Stewart Magruder 
John M. Mitchell 
Richard Moore 
Robert G. Odle 
Bart Porter 
Robert Reisner 
Maurice Stans 
Hugh Sloan 
Gordon Strachan 
David Young 
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mni:f~it sfuf.cs iJ.igfrirt <!tnurt 
for the 

1Bi.ab:id nf Q!nlumhiu 

_R_L_.S:EE_NCER __ D_L_LYER _________________________ _ 
Plaintiff. 

vs. CIVIL ACTION No. __ 1207-73 -------------------------------------THE COMMITTEE FOH THE HE-ELECTION 
_Q.E_TJIE.-PRESIDENT~---eL.al __ ~---------------

Defendant. 

To : ----~h_il !P_~~---~~-~£l-~!!-~ ___ :g;_~g~!~~-~---Q2~~-~-~Ltg_ _ _1h_~--~:p_:r~-~ig~_:Q:t _____________________________________ -
_ _______ !_~.Q_9 __ ~~~-I?_Yl~-~~~i!: __ AY-~!?-~~_, __ N~ ___ W_~--"---Yi?-.Eb:~_:QKt2!!J __ I?_~---~-! ____ ________________ _________________ _________ _ 

YOU ARE HEREBY COMMANDED to appear in~~ (the office of Jg_s._~pl.LH_._ __ K_QQUZ,~. __ ..Ir_._, __ _ 

_E__~qill.r:e..._9_2.5_=_l5.th.Bir.eei._ __ N~.W~-~-Washington, __ n~--C---~Eifth.Elnor_) ______________________________ ) 

to give testimony in the above-entitled cause on the ____ _!2_th __ day of ____ S_~p_t~_m_l2~_:r_ _______ ______ _____ , 19 __ 7_.1__, 

at --~:_Q_Q ___ o'clock[)_._ m. (and bring with you) _§.}lj§.Q~-~-~---§.QQ _ _t_:r_§.!J:~-~-riPie __ Q_Lt_<3._p~_s._, ___ Q_f__~_on_: _ 

_ y~_r.:§_gjj,.Q:n_9_.9LRi~_hg._:r_g __ M_, ___ Nix_Qn __ andLor __ hi.s __ Aide_s __ _r._e_cor_de_d_in_fue __ W.hita.HoUBe _______ _ 

_ f_Qr __ ih~ __ p_e_:r_i_o_d_f.:r_oro __ Ma,_y:_2.fLthr_ough __ J.une_2l.._ __ l9_7_2~---------------------------------------------------

and do not depart without leave. 

Date -~~gu_s_t_2_3-#-__ l_9_7_4_ _________ _ 

h H. :£5oonz, -
1 

r Plaintt · Jr. ·u _J OS~----- Attorney J or i~ 

JAMES F. DAVEY l Clerk 
~~~-~~~ ;:__--\ , 

, --- I ~.,,- V 
B ' ___ ,-;//'1;}/ ,. / ~ / ;y. lr(j -?__)//.)/ ·/7 y -----~J_t _______ r.. __ ._.=r._./__Y-Lf.._ ___ _.__L_L __ ~ __ .:!L---:.A ______ _ 

Deputy Clerk. 
u 

RETURN ON SERVICE 

Summoned the above-named witness by delivering a copy to h ________ and tendering to h __________ the fees 
for one day's attendance and mileage allowed by law, on the __ ______________ day of ____ _________________________________ , 
19 __ , at -----------------------------

Dated __ _ 

NOTE.-Affidavit requir ed only if service is made by a person other than a U.S. Marshal or his deputy. 



. 

:~i 

u:J 

AsHCRAFT & GEREL 
ATTORNEYS AT LAW 

WASHINGTON, D. C. 20005 

L ...... ~ 
~~ .. , ..... .,._ 

- 1039 

I 15-52 1\ugus t 2319 7 4 540 

PAY TO THE 
ORDER OF Philip \AI. Buch~Esq. $ 20.80 

!tl: 

Twe~pd 80 / l00-------------~------------------------------------1DOLLARS 
~I 
Yr [8J[S] R\TIO.NALSA\'lN'GS I TRusT Corrm\'SY I2Jri] ® 1\~SJUNOI'ON,D.C. 

~~ T.,. Ltness 
~ 

Fs;e 

(jja: o s t.o~~~oo s 21: 
_Jt:,.,.MI-Iftl fl./f'IIIIP~ A 

$<" 

0l"•'Jm2'~/j. ~(} 

. .\ 
., 

• 

1~. • 



.~--:-.. 

I' 
)i 
,I 
II 
lj 

I 
I q 
j: 

" II 
II 

jl 
!l 
II 
li 
·I 
lj 
II 
I' 
II 
" il ., 
!, 
'I 
II 

II 
II 
I 

II 

I! 
I 
! 

I 
I 
I 
i 

II 

I 
I ,. 

II 
·I 
,, 
1: 
II 
1: 
II 

II 
,! 
II 

I! 
LAW OFFI':ES il 

-i':RAF T J..!':D GEREL It 

:; 13TH SHlE:Er. N. W. li 
- . ..:. H i '-:GTO~ C. 20005 ~~ ~ 

7!,3-5400 : 

:: 
S-UITE. 2.~l1 I 

·-' :> c~ ~' !:::r:tu:--. sTn ~!: T 1 

:· R !:i.P21~G . r.~D. 2 G910 j 
i 

~iJ3-IU ID 

I 
~ •; z w ,, ~n c :<hC:<lJ !: I !;.Urif.: 220 

':"" Kf·'·IORIA, V .\. 22304 i ,. 
75 1·7400 

IN THE UNITED STATES DISTRICT COURT 
FOH THE DISTRICT OF COLUlVIBIA 

R. SPENCER OLIVER 

Plaintiff 
CIVIL ACTION 

v. 
NO. 1207-73 

TI--IE COMMITTEE FOR THE RE-· ELECTION 
OF THE PRESIDENT, et a l 

Defendants 

NOTICE OF TAKING DEPOSITION 

Please take notice that on Thursday, September 12, 1974, at 

2:00P.M., in the office of Joseph H. Koonz, Jr., Esquire, 925:..15th Street~ 

N. W., Washington, D. C., before a Notary Public of Friedli, V/olff and 

Pastore, or any other authorized Notary Public, the plaintiff, through his 

attorney, will take the deposition of Philip Vif. Buchen, Esquire, Counsel 

to the President, by oral examination. pursuant to the provisions of the 

Rules of Civil Procedure. 

.-

J~!o:z:J~. ~y I 
925-15th Street, N. W. 
Washington, D. C. 20005 
Attorney for Plaintiff 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Notice of TakL'l.g 

Depos ition was mailed, postage prepaid, this 23rd day of August, 197<1 , to 

Hicharcl 'vV. Galiher, Esqu~re, 1215·· 19th Street, N'. W., \Vashingto:::1 , D. C. 

20036; James R. Stoner, EsqL1ire , 1000 ConnP.cticut Avenue~ N. VI., , 
"' I 

washington, D. c. 2ooos; Do.ni.el E . sc.hultz, Esquire, 1990 M Stre ~t ._r·\;;1w~ 
Washington, D. C . 20036; Be.r-nar·d Fenstenvald, Esquire , 910-1Gth Stt:eet, i,: · 

·~ 
-·i 

l 
I 
l 
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N. Vv., Washington, D. C. 20006; Fred IVI. Vinson, Jr., Esquire, 800-17th 

Street, N. W., Washington, D. C. 20006; William A. Snyder, Jr., Esquire, 

1600 Maryland National Bank Building, Baltimore, Maryland 21202; Peter L. 

lVIaroulis , Esquire, 11 Cannon Street, Poughkeepsie, New York 12601; 

James J. Bierbower, Esquire, 16 25 K Street, N. Vv., Washington, D. C. 

20006; Walter J. Bonner, Esquire, 1001 Connecticut Avenue, N. vV., 

Washington, D. C. 20036; Charles B. Murray, Esquire, 1025-15th Street, 

N. W., Washington, D. C. 20005; William G. Hundley, Esquire, 839-17th 

Street, N. \V., \Vashington, D. C. 20006; and John J. Wilson, Esquire, 

815-15th Street, N. Y.!., Washington, D. C. 20005. 
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t!VIL SUBPOENA 
·- ---- ·====== 

Unifeii $'tate£~ ~isfrirf Qtnurf 
lor the 

ili.zfrid nf Q!nlumhitt 

Dem~-r-a-tie---Nati-ona-l--.Commi--t:t-ee.T---e-t--- a-1 • 
.!:'lain tiff. 

vs. CIVIL ACTION No. ---12-3-J-/-72---------· - -- -· 
Jame.S--W...----M.cCor.d,. .. .Jr. ___________ _____ _______________________ _ 

Defendant. 

To: -l?hi-lip--W~---B-uchen,. ... E.squir..e.#---Couns..eL . .to ... the .. .P-resident_,_ __ ----------· ---------- ------ --- . 

--------1-6.00---l>-ennsy.l .vani.a .. ..Avenue...----N.-W..--,---Washington r ---D-.-C ... ---------------------- --------------- -- --· . 

You ARE HEREBY Col\rMANDED to appear in (-tffi~) (the office of -Bernard-- Fensterwa..ld, 

-----J.r-.-....- --Esqui.r e.r---9-10.---l-6-th--S t.x;ee-tr--N-..-W-.. -,.. ---W-ash ing.t-on.,.-- D.C-..--- ----- -------------~- -------- ) 

at -l.0;-00-- o'clock --a ITJ.. (and bring with you) -all- --tapes-,----aoo -- tr-anscl'i-pt---o-f---tapes; - -

-o-f.---eon¥e-:r:s-ati-ons---o-f---R-ic-ha:r;d--M-.---Nixon --and/or---hi-s ---a-ide-e---:r:ee-er-Oed---i-n---the-

.V?'hi-te--Hcuse-f-or----the---pel:-iod---.f-rom---J-a n u-a r-y---1-,----l-9 =7-3---t-e--Ja nua-r-y---3-1-r--±9 7-3--,----. 

in c -1 u s -i-v e-.--------------------------------------------------------------------------------------------------------· -------,- --------------------------

. ', ------------------------·-----------------~- ~-~ -·~ -----------------------------------------.----

~-~-d-d~-~~td~;~rt ;;;jih~-~ti~~;;~.-------- -- ----- J e.m'J!.-.2:2; ~~--= __ __ __ 

Date ___ Augus.:t. .. 23.r---L9.1-4-------------------

Bernar.d.-F-enste.r..wa-ld.,--J.:r:-.---------,--
• J.:.!q in Uff. Atto·rney JOT 1 

' ncfendant. 

By -----------------,--- -------~- --- . Deputy Clerk. 
I 
I 

- .-. i 

~ . 
'· 

·-

RETURN ON SERVICE 

Summoned the above-named witness by delivering a copy to h __________ and~ 
for one day's attendance and mileage allowed by law, on the ________ _ ____ day of ____ ---------------------------------------- • 
19 ___ , at ____ -------------------------------- --------------------------____________ __________ _ 

Dated ---------------------------------

Subscribed and sworn to before me, a . ------ --------------------------------------------------- ... this ______ ·-- __ __ day of 
----------------------------, 19-------

NOTE.-Affidavi t requireJ only if service is made by a person other than a U.S . . :\!arshal Jr his deputy. 
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=-- ,.. HYDEMAN , M.A.SO N & GOODELL 

1225 NiNETEE N TH ST R EET, N . W . 

ARTHUR K . MASON 

LE E. M. HYOEMAN 

HAROLD E. MES I ROW 

JOH N M . 8 UR Z IO 

J A MES T. LLOYO 

JAMES H . HELLER 

CHAR LE S E. GOODELL 

WASHINGTON, D. C. 20036 

August 20, 1974 
TELEPHONE 

202 659 - 3650 

CABLE AOORESS 

HASTEN 

OF COUNSEL 

A L G E R 8 . CHAPMAN 

AL E XANDE:R M . LANKLE R 

Mr. Phillip W. Buchen 
Counsel to the President 
'l'he h7J:J.i te House 
Washington, D.C. 

Dear Mr. Buchen: 

It was gratifying to learn that upon your appointment as Counsel 

to President Ford you immediately undertook reconsideration of tl1e decision 

of your predecessor that the tapes of conversations betv.Ben President 

Nixon and others, apart from those already ordered produced in cr:iminal 

matters, would be deerred the property of Mr . Nixon and turned over to him. 

I write you with some eoncem about this question because there is 

a dirnension which may not have ~...n fully considered . That is the possible 

relevance and evide1•1tiary or disc..'Overy value of t hese tar-es in :pc>...ndiDg civil 

litigat .i on to vindicate fundamental civil liberties. 

It appears altogether likely that if the tapes are in fact returned 

to !-tr. Nixon they will eithe r be destroyed within a short period of time or 

will at least bs put beyond the reasonable reach of persons who may have 

need for those tapes in the course of such litigation. 

I am volunteer counsel for t.he plaintiffs in one such class action 

filed by the Anerican Civil Liberties Union. That suit, Allnutt v. Wilson, 

Civil Action No. 874-72 pending in the United States District Court for the 

District of Columbia, is a damage action brought on :behalf of rrore than 

3200 persons woo v1ere arrested during the course of the so-called 11Mayday11 

derronstrations on Tuesday, May 4, 1971 next to the Justice Department building 

here in Washington. '1'0 my knc::MTledge there are at l east t..l-rree other class 

actions pending which involve the so-called I•:layday de.nonstrations. While 

I have sane general familiarity with those other suits, I can speak rrost 

specifically with respect to the Allnutt case and the possible relevance of 

taped Presidential conversations. 

The 11a.y 4, 1971 arrests on lOt.l-1 Street, N.W. between Constitution 

Avenue and Pennsylvania Avenue alongside the Justice Departnent occurred in 

the rrost suspicious manner and circumstances. I think it is fair to say 

that al.Irost every one of the rrore than 3200 persons arrested in that spot 
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on that date believed they were peacefully demonstrating with the permission 
of the Police Department until shortly before the time they were actually 
arrested. A very large proportion of all of those persons had previously 
congregated in Franklin Park in northwest Washington and had been peacefully 
escorted by the police under Chief Wilson da.vn through the streets of 
Washington to the point alongside the Justice Departn'ent where they were 
gathered v.rhen the arrests began. We have on file numerous affidavits 
indicati.'l1g that people were either caught by surprise when the warning to 
disperse within five minutes was suddenly given, or didn't even hear the 
warning, that they were either given no time to pass through the police 
lines or v1ere intimidated and in sane cases even beaten when they sought to 
leave the area. The entire bloc.'lc was vlalled off by policerren. During the 
course of the arrests sorne FBI agents sortied fran the Justice Department 
and ar-:ested selected leaders of the demonstration. As far as we knCMT, no 
nnre than a f011 de.rronstrators were actually able to leave the police cordons 
and avoid the arrests , although many wished to do so. You may also recall 
n011spaper photographs of Attorney General Hi tchell watching the arrests fran 
a Justice Department balcony. 

Thus, the situation immediately preceding b'1e arrests and the arrests 
themselves (ultimately thrown out of court) had the look of a police encircle
ment and trap. It is of course J:.XJSsiblc that tb.is is not true. It is also 
possible that, if it is true, it was entirely conceived and carried out by 
the Metropolitan Police of the District of Columbia thansel ves. Ha.-1ever, 
we do knCMT that during the preceding evening after ·the Honday derronstrations, 
Chief Wilson conferred with high Justice Deparbnent officials and there is 
at least a plausilile inference that the tactics used on Tuesday May 4, namely 
the lulling of the demonstrators into a false sense of security, their 
encirclerrent, and their arrest. en masse, were part of a conceived plan. 

We also know from the testinnny of Mr. Mitchell and Mr. John Dean 

during the Senate "Watergate" Canmittee hearings that President Nixon and 
at least sorre of his advisors had an almost paranoid concern with l:X)litical 
dem::>nstrations and demonstrators, and indeed that the Liddy plan, thrice 
presented to Atto~~ey General ~utchell and finally partly carried out, 
originally had to do L.'1 .Vrr. Mitchell's mind with that very question, namely 
how to deter and sabotage demonstrations. 

In the Allnutt litigation we desire to k:n:M whether there WE're any 
conversation..s ;n which t.'le President was a participant v..hlch either directly 
or indirectly led to Vvhlte House orders to accanplish the encirclement and 
arrests of May 4, 1971. 

The tapes which are to be returned to rtr. Nixon if you do not reverse 
the opinion of your predecessor, Mr. Buzhardt, may or may no~· .. 
evidence that this suspicious mass arrest on fila.y 4, 1971 was · ti"J~ . red 
in the "Vvhlte House. We do not kr1aw, but at the very least w :"uuld l~ to 

• ::0 ; - .... . '.# ,, ' 
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h..a.ve our day in court while the tapes are still in government hands and to 

have access to any taped conversations relating to those demonstrations. 

We have a long enough record of concealment and false staterrents on the 

part of former Nixon Administration officials that we may never discover 

tlris fact if the tapes thEIDSel ves are not available. 

In the next fEM days I expect to file in court a request for 

production of any tapes bearing on this question. It is a matter of grea t 

urgency fran our viewpoint that the Presidential tapes be preserved as 

property of the Federal government at least nntil it is clearly shCMn that 

they no longer have any public usefulness. I myself do not understand 

the notion that they could possibly be private property. It is of course 

true ti..at they may be privileged, altl1ough I do not read the Supreme Court 

decision in United States v. Nixon to deal with this question in the context 

of civil litigation undertaken to vindicate constitutional rights. 

Hcr.vever, we are nmch nore interested in possible orders given by or 

in the nane of the President than in advice given to him by his advisors. 

It is hard to understand how anyone could say a priori that these tapes are 

rcerely the privat.e property of Mr. Nixon v;hen they may contain the only r ecord 

of decisions he made as President which may in the future be of concern to 

both the Congress and the courts of this country. 

Thank you very much for your consideration of this letter. 

Sincerely, 

<) 



93n CONGRESS 
2n SESSION 

IN THE SENATE OF THE UNITED STATES 

FEnmur:y 'J, 1D7l 
1\'fr. BAYH introduced tltc following bill; \Thich "·ns rend twice and referred 

to the Committee on Government Operations 

To provide for pulJlic ownership of certain documents of elected 
public officials. 

1 Be it enacted by the Senate and !louse of Reprcscn_ta-

2 tives of the United States of America in Congress assembled, 

3 That this .Act may be cited as the "Public Documents Act". 

4 SEc. 2. (a) Title 44, United States Code, is amended 

5 by adding at the end thereof the following new chapter: 

6 "Chapter 39-PUBLIC DOCUMENTS OF ELECTED 

·7 OFFICIALS 

"Sec. 
"390]. ndinitions. 
"3!)0-J. Papers of clrctccl otT-i :-:ia ls. 
"390:3. Preservation of public L1oeumrnts, 
"3904. Judicial re,·icw. 
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1 "§ 3901. Definitions 

2 "For purposes of this chapter-

3 " ( 1) 'elected official of the Uuited States' means 
4 the President, Vice President, Senator, and l\fember 
5 of (m· Resident Commissioner or Delegate to) the 
6 House of Representatives, including any individual hold-
7 ing such office for any period by reason of appointment 
8 to such office or succession to sueh office; and 

9 " ( 2) 'public documents' means, \Yith respect to an 
10 elected oiftcial of the United Stn tcs, the books, corre-
11 spondence, documents, papers, pamphlets, models, pic-
12 .turcs, photographs, plats, maps, films, motion pictures, 
13 sound recordings, and other objects or materials which 
14 shall have been retained by an iudividual holding elec-
15 tive office under the U nitcd States and which were pre-
16 pared for or originated by such individual m connec-
17 tion with the transaction of public business during the 
18 period when such individual held elective office and 
19 which won]cl not have been prepared if that individual 
20 had not held such office; except that copies of public 
21 documents preserved only for convenience o'f reference, 
22 and stocks of publications and of pnhlic documents previ-
23 ously processed under this title arc 
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1 "§ 3902. Papers of elected officials 

2 "'Vit.hin one hundred and eighty days after au elected 

3 official of the United States ceases to hold his ofilce, the 

4 Administrator of General Services shall obtain any objects 

5 or materials of that elected official which the Administrator 

6 determines to be public documents within the meaning of 

7 section 3901 ( 2) of this title, and such elected official shall 

8 transmit such documents to the Administrator. 

9 "§ 3903. Preservation of public documents 

10 "'fhe Administrator of General Services shall deposit in 

11 the National Archives of the United States the public docu-

· 12 ments of each elected official of the United States obtained 

13 _.u~der section 3902 of this title. Sections 2101-2113 of this 

14 title shall apply to all public documents accepted under this 

15 section. 

16 "§ 3904. Judicial review 

17 "A decision by the Administrator of General Services 

18 that any object or material is a public document of an elected 

19 official of the United States 'vi thin the meaning of section 

20 3901 ( 2) of this title shall be a final agency decision within 

21 the meaning of section 702 of title 5.". 

22 (b) The table of chapters, preceding chapter 1 of such 

23 title 44, is amended by adding at the end thereof the 

24 following: 

"3!). Public Documents of Elcrtrcl Olftcja]s _____________________ 3901". 
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S.2951 

A BILL 
To ·provide for public ownership of certain 

documents of elected public officials. 

By Mr. DAYII 

FEBRUARY 4, 1974 
Read twice and referred to the Committee on 

Gove1·nmeut Operations 
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TO: 

MEMORANDUM 
OF CALL 

0 YOU WERE CALLED BY- 0 YOU WERE VISITED BY-

OF (Orsanizatlon) 

0 PHONE NO. 
PLEASE CALL~ CODE/EXT. -----------

0 WILL CALL AGAIN 

[] RETURNED YOUR CALL 

MESSAGE 

RECEiVED BY 

STANDARD FORM 63 
REVISED AUGUST 1967 
GSA FPMR (41 CFR) 101-11.6 

• 

0 IS WAITING TO SEE YOU 

[] WISHES AN APPOINTMENT 

I DATE TIME 

GPO : 11169-o48-16-80341-l 332-339 63-108 
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THE WHITE HOUSE 

WASHINGTON 

August 24. 1974 

MEMORANDUM FOR 

The Honorable Laurence H. Silberman 
Deputy Attorney General 
Department of Justice 

Subject: Matters related to subjects of opinion requested 
August 22 from the Attorney General 

Attached are copies of the following: 

(1) Case pending in Charlotte, North Carolina. which 
arises from incidents during Billy Graham Day on 
October 15, 1971: 

(a) Copy of memorandum from William Henkel, Jr., 
to Dudley H. Chapman dated August 22, 1974. with 
attachment. 

(b) Memorandum between same parties dated 
August 23, 1974. 

(2) Cases of U. S. v. Means & Banks fWounded Knee''): 
~· FOfa~ 

~ ~ ..., ., 
c ..., 

(a) 
OIC ~ 

Memorandum from Skip Williams to me dated ~ ,~ / 
August 19, 1974, with attachment (please note that 
this attachment relates to the order of August 13, 1974, 
when there has since been a supplemental order of 
August 15, 1974, of which we need a copy). 

(b) Copy of memorandum dated August 13, 1974, from 
U. S. Attorney Earl Kaplan to Roger Cubbage in your 
Department. 

(3) Case of U. S. v. John B. Connally: copy of letter to 
J. Fred Buzhardt of August 15, 1974, from the Watergate 
Special Prosecution Force. 
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(4) Case of U. S. v. Mitchell, et al., Criminal No. 74-110, 
which is set for trial in the District starting September 30, 
1974: 

(a) Three items of correspondence dated August 16, 
August 19, and August 21, respectively. 

(b) Copy of my memorandum to H. S. McKnight, dated 
August 23, 1974. 

(5) Case of H. Spencer Oliver v. Committee for Re-Election 
of the President, et al., Civil Action No. 1207-73, in the 
U. S. District Court for the District of Columbia: copies 
of documents served on me August 23, 1974. 

(6) Case of Democratic National Committee, et al. v. 
James W. McCord, Jr., Civil Action No. 1233-72 in the 
District Court for the District of Columbia: copies of 
documents served on me August 23, 1974. 

(7) Case of Allnutt v. Wilson, Civil Action No. 874-72, pending 
in the United States District Court for the District of Columbia, 
and other similar cases: copy of letter dated August 20, 1974, 
from James H. Heller of Hydeman, Mason & Goodell to me. 

(8) Copy of S. 2951 introduced by Senator Bayh in February. 
(1 have had a call on August 20 from Bill Heckman of the 
Senate Judiciary Committee saying that Senator Bayh wants 
to know whether the Administration would be able to move 
forward on this bill during the current session of Congress.) 

Also called to my attention recently has been the material appearing 
in the report by the staff of the Joint Committee on Internal Revenue 
Taxation dealing with the examination of former President Nixon 1s 
tax returns from 1969-72 (House Report No. 93-966), at pages 28 and 29 
and in Exhibit I-3, starting at page 16 of the Memorandum of Law 
prepared by Attorneys Kenneth W. Gemill and H. Chapman Rose in 
behalf of the then President Richard M. Nixon. ;""'fO a 

r~· ... or~; 
~ ~ 
~ "' • 1111• 

~ ~ ,. '/?w.17. 
Philip W. Buchen 
Counsel to the President 

Attachments 
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August 24, 1974 

MEMORANDUM FOR 

The Honorable Laurence H. Silberman 
Deputy Attorney General 
Department of Justice 

Subject: Matters related to subject• of opinion requested 
August 22 from the Attorney General 

Attached are copies of the following: 

(l) Case pending in Charlotte, North Carolina, which 
arises from incidents during Billy Graham Day on 
October 15, 1971: 

(a) Copy of memorandum from William Henkel, Jr., 
to Dudley H. Chapman dated August 22, 1974, with 
attachment. 

(b) Memorandum between same parties dated 
August 23, 1974. 

(2) Cases of U. S •. v. Meana & Banks ~Wounded Knee"): 

(a) Memorandum £rom Skip Williams to me dated 
August 19, 1974, with attachment (please note that 
this attachment relates to the order of August 13, 1974, 
when there has since been a sup. plemental order of A F 
August 15, 1974, of which we need a copy). ~~ 1>• 

0~() 

{b) 

..., 
~ 
Cll: Copy of memorandum dated August 13,. 1974, from\~ 

U. S. Attorney Earl Kaplan to Roger Cubbage in yo 
Department. 

(3) Case of U. s. v. John B. CoQD.ally: copy of letter to 
J. Fred Buzhardt of August 15, 1974, from the Watergate 
Special Prosecution Force. 



.. z. 

(4) Caae of U~ . S. v. Mltc~eU, et al., Criminal No. 7•·110, 
whtch ia ••t for ttlal in tbe Di•tdct. •tarttns Sept4tmber 30, 
19?4: 

(5} 

(6) 

(7) 

(8) 

(a) Three item• o£ corre•pondeoco dated Aquet 16, 
AUI\l•t 19, and. .Aug\\llt Zl, re•pectively. 

(b) Copy of my memol'aodum to H. S. McKnl&ht, date<i 
Auauat Z3, 1974. 

Caae ot H. See~oer Oliv~l' v • . Co~ittee tor Re-Eleetloa 
of the PreaidtmtL_et al., Civil ,Action No. llOT-73, io. tb.• 
U. s. Dittdct Court for the Dlnrlct of Colwnbta.: coplee 
of document• ee..rved on me .Augu•t 23, 1914. 

Caaa ol Democratic National Comwu,., et al. v., 
Jamee w. McCord,. Jr., Civil Aet:loa No. l23& ... n in the 
District Cout for the Dittl'ld of Col\ltnbi•: copio• of 
documenta •erve4 on me Au11Ut Zl, 1974. 

Caae ot AUIUitt .v. WUeon, Civil Action No. 87.&·72, pending --ln ·the United States Di•trict Court for th. Dhtriet of Columbia, 
and otheJ' dmilar ca•••: copy of letter dated Auau•t lO, 1974, 
from .Jam•• H. Heller of Hydeman, Ma•on It Ooodell to me. 

Copy ot S. t9511ntrodu<;ed by Sea.ator B:ayh in February. 
(I have had a caU on Auaut ZO from Bill Heckman of the 
Sen&te Judiciary Committee aayita.g that Sena.tor Ba.yh want• 
to know whether tb• Adminlatratton would be able to move 
forward on tbie bUl du•l• the cQrrent ••••ion of Cooaresa.) 

Abo callecl to my attention recently haa b•a the n'laterial appeal'ina 
in the r•port by the r,taff of tbe .Joint Committee on lateraa.l Revenue 
Taxation dealing with the examiution of .former Pre•ident Ntxonta 
tax returna lrom 1969·71 (Houle Report No. 93·966), .at pagee 28 and 29 
aDd In Exhibit l•l, •U.rllnJ at paae 16 of th• Metlloratldwn of Law 
prepared by Attoroeya Keueth W. OemUland H. Chapman Ro•• iu 
beb&lf ol the then Pre•lclent Richard M. Nixon. 

Attachmertta 
,:::..PWB-uchen: ed 

:;.--~-~-.-=-
-

Philip W. Buchen 
Counsel to th.e P.reeideQt 

~~,.,.----~-

---
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Auguet ?4. 1974 
~~ 

MEMO.R.ANPUM FQ 

The Honorable Laurence ,H. Silberma 
Deputy Attorney Qen.ral 
Department o! Justice 

ubjec;t: .Matters related to subjects of opinion requested 
Auaut ~Z from the Attorney General 

Attached are copies oi the following: 

(1) Case pencU.ng ln Charlotte, 'North Carolina, which 
arlee• from incidents during Billy Graham Day on 
October 15, 1971: 

{a) Copy of memorandum from WlUiam Henkel, Jr., 
to Dudley H. Cbpman dated August 2Z, 1974, with 
attachment. 

(b) Mtunoranclu.m between &aune partiee dated 
Auguet ~s. 1974. 

(1) Casea of U. s~ __ !'!___Mean• Ia: Banb fWounded Kne«'): 

(a) Memorandum from Skip WUUama to n1e dated 
A uguat 19, 1974; with attaclunent (pleue note that 
this attachment relates to the order of .August U, 1974, 
when there bas since been a. supplemental order of 
August 15, 1974, of which we need a copy). 

(b) Copy of memorandum dated Auau.t 13. 1974, fr .o 
'0. S. Attoriley Earl Kaplan to Roaer Cubbage in your 
Department. / 

(3) Caae ol U. S. v. John B. Connally; copy of letter to 
J. Fred Buzbardt of A~.~gust 15, 1974. from the Watergat 

pocia\ Proaeeution Fozce. 



• 
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(4) Caee Qf. ~ v. Mitchell, et a.l., Criminal No. 74-UO, 
wbic:h le aet !or trl.U in the Dhtrict eU.rtlng September 30, 
19?4: 

(a) Ttu•ee items o£ corretpon.denee <lated .Af.Jiu•t 16, 
Auauet 19, &Ad. Augu•t 2.1, reapec:Uvely. 

(b) Copy of my memorandum to H. S. Mc:.Knlaht, dated 
;AUIU8t Z3, 1974. 

(5) Ca•e of H. S~ne~r OUvel" v. Com!£.!!tt!.• f~ Re-Election 
of the Preai.d!_!t, et al., Civil Action No. 1207-73, in the 
U. 5. Dtetrict CoGrt lor the Dlttdet of Columbia: eopiee 
of documents eerved on me Auguet Zl, 1974. 

(6) Caee of Democratic National Committee, et ,al. V..: 
James w. McCord, Jr., Clvil4ctioa No. 1233 ... 72. in the 
Distrl~ Court ioithe .. Dtatrict ot Columbia: eopiee ot 
documents •erved oo me August Z3, 1974. 

(7) Case of~~~ Wil!}!!l• Civil Actioti No. 874-7Z, pending 
ltl the United Statcu Ohtdct Court for the Dietl"iet of Columbia• 
aDd other similar caaea: copy ot letter dated. Auguat 20, 1974, 
!rom Jamee H. Heller of Hydeman, Maeon It Goodell to n'le. 

(8) Copy ol S. 2951 introduced by Se~or Bayh _in 'i'•bruary. 
(1 have bad. a caU on AU,g.st ZO from. Bill 'Heckman of the 
Senate Judiciary Committee •ayhs& that Senato.r Bayb want 
to know whether tbe Admlnbtration would be able to move 
forward on this bUl durins the current ••talon of Congress.) 

Abo called to n'ly attention recently baa b•en the n1a.terial app41u~rlng 
ln Ule ,report by the t:taff of the .Joint Committee on Interaal Revenue 
Taxatloo dealing with the examination of .former President Nixon's 
tax retul"ns from 1969•72 (Hou.ae Report No. 9l ... <J66), at pagee 28 and 29 
and In Exhibit I-3, etartin1 at paae 16 of the Metnora.n<.hun of Law 
prepared by Attorn. eye. Kenneth W. Ciemill and. H. Chapman Ro•e~lo. 
behalf ot the then Pretident Richard M. Nlxon. .,. fO.t~ . ~ .., ~ 

Attaehrnenta 
PWBucben: ed 

Philip 'W. Buche 
Counsel to the President 

: ;e :a v:, .. .... 
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lt\l&U8t Z4, \974 
'7/ 

.; 

MEMORANDUM FOR 

The Honorable Laurence H. Silberman 
Deputy Attoraey Geoeral 
Dep.l'tmeat o! Ju•tiee 

Su&jeet: Matter.a J'&latec:l to iislbjeeb of opinloa requ.e•ted. 
Auaut 2l from the Attorney Gene.ral 

Attached are eopies ·oi the toUowlug: 

(1) Caae peadinc in Charlotte, North Caroliaa, which 
arise• £rom to.cidente du.rifti Billy Graham Day on 
October 15, 197l: 

(&} Copy of tl"letnOl'&ndum from 'William Healtel, Jr., 
to Dudley H. Chapm•n dated August zz. l974, with 
attacbrnot. 

(b) Memol'andum between same partiee dated 
.A\l&m•t Z3, 1974. 

(Z) Caae• o£ U. s . . _v. Mea.na lr Banke (Wounded Kaed'): 

(a) Momoraadum trom Skip WilUama to me dated 
Aquet 19, 1974, with ·attachment (pleaee note that 
thia atlachtnent relatee to the order of Au.gtUt 13, 1974, 
when th•r• haa since been a supplemental order ,of 
.Augud l5, 1974, of which .-e need a copy). 

{b) Copy of memorandum dated .Aqaat 13, 1974, from 
U. S. Attorney Earl Kaplall to llo1er Cubba1e itl you.r 
Pe partm.ent. 

(3) Case ol U. S. v. John B. Co1U1&1ly: eopy of latt 
J. Fred Buzbat'dt or Augu.et 15, 197•. born the 

pecial Proa-ecutioll Foree. 

~-,~, 'tera, 
'«'. 
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(4) Caae of U. S. v. Mitchell, et al., Crimlul No. 74-110, 
wblc:b ta-;;t!Oitriai in ttie Dbtrict atartlag SeptAtmb•r SO, 
1974: 

(5) 

to) 

(1) 

(8) 

(a) Thre• items o! corl'eapondecce datecl Auguat 16, 
.Auauat 19, ud Aquat .Zl, reapec:tlvely. 

(b) Copy of my memor&nd~&m to H. S. Mc:Kniaht, dated 
.A \liUSt Zl, 1914. 

Cawe of!!· S2_!~Q!~!'~~.Y· Com:"!!~!t•!. ·for Re-:Elec:tioa 
of the Preahieat, et al. • Civil Action No. 1207-73, ia the 
u:-s:-Dietdct CoiJrt for the Di.•trlct of Colqmbb.: copl•• 
of docu.meDta served ou .me .Auauet 23, 191-4. 

Caee ol DemoeJOatie National Committee, et al. v. 
James w.- McCord, Jr., Civil A.Ctio"i'No. 1233-nill the 
__,...~--- . -..-;--..-... 
District Court !or the fJiatrict of Columbia: ~opiea ·Of 
documeJ.'lta corved oo me Aug\lat 23, 1974. 

Case o! .~!_nutt y._)Vilt.$?_1;\• Civll Action No. 87,-?Z, pe11dll'l& 
irt. the United States Oistrlet CO\tl't lor the Diatrict ot Columbia. 
and other Bimilar caae.e; copy of lettc.r dated Auauat 20, 1974, 
lrom lam•• H. Heller ot Hydemao., Maaon • Goodell to ma. 

Copy ot $. Z95l ilttl'odu.ced by Seutor Bayb ia F~bruary. 
(1 'have had a. call on Aug\let 2.0 £rom Bill Hee1tma11 of the 

enate Judiciary Committee sayiag that Seaa.tor Bayb waoh 
to know wbethe:r tbe Admlnbtl'atiou would be able to ·move 
forward on tbla bill durlu the currem ••••lou of Coaareaa. ) 

Abo called to my attention ~ecently haa beea the mated•l appearing 
ln the report by the daf{ of tbe Joint Committee on Internal Rev•IWG 
Taucatlon dealing with the examlft&tion of :former Preeicleat Nla.oD'• 
tax returns from 196,-71. (Houee Report No. 91·966). at paa•• 28 and Z9 
aod i.n Exhibit 1-J. •tarting at P.l• 16 of the MemorandQm ol Law 
prepar.ed by Attorney• KeDMth W. OemUl and H. Chapman Roae io 
behalf of the then Preddeat Richard M. Nixon.. 

Attachments 
PWBuchen: ed 

:Phi Up 



• 

~ 

A· .... t 11., 191' 

WEWORANDUN. 1"0. 
..>" 

Tfle Hoao,..ltt. Lav••• H. SlUtermaa 
.O.pcy Attoi'•J' OeMral 
o..-nm.at of J"utice 

Sult-ject: Matter• re~ to •abJect• of optllloa requeatecl 
A"'•t il from t.b• Atteney o ... ral 

Attac.._. 1lre cu:.pi .. of Ule tollewlaa: 

{l) ca,. ·peadi., iA Cbulc.tte, Nol'tb Cal'Ollaa. wldda 
.an ... fr•• ilactu•&a uriq Billy Gnaam Day oa 
~Octo1Nr 11, 1971: 

(al Copy ot m.lftOraatitPn trom ·wuuaa Hak.t. Jr •• 
to DdleJ H. Chapmu elated Aqut 21, 1974, "frlth 
·attacluneat. 

(b) l&eiJ'lOI'&.tam 'betweea aame partie• date4 
Aq .. t as, 1974. 

(2) Ca• .. of V. ·S. Y. W.... It Baab fWHa4e4 K•tt•): 

(a) Memora .. Gm tr01r1 Skip Willia.na &o ~m.• elated ,.aaut l9, 1974, wltll attaclamea& (pwa•• aote tUt 
till• attae'lurM•t 'l'et.t•• to tile ·or.a-r of A.,_.t lJ, 1974, 
wbea U..re bu atiSCe bH.a • a8pplemelltal ....... ol 
A~t 15, 197•, of wlalcb •• aeed a copy). 

(b) Copy of 1114tmer..-. ·dated A••t lJ, 197 • . , tr01n 
U. S. AtteJ'..,- Earl Kaplaa to Roaer Cubqe ia JCNI' 
De,partm.m. 

(J) ~·. •• ol U. S. •· Job 11. Co..wly• con~f . s.·~• 1. Fr .. Bukarit .of .AQ~ut 15, 197t., fr • waie · ate ,.c:w P.ro•.c.Uoa Force. : . ~) 
\~o . .5; "'--/. 
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(4) Cue ·of tl: !• •·. ~ilci.Y,_et_4., Crilalaal No. 74-UO. wbta ta •*' to-, ti'W 1a tlae Dl•trict mnlaa ... .,.., so. 1974: 

(a) Tt.r•• ltelllt ~~ eel'r••••••• ut_. Aqut 16, 
.At~~~ut lt, . ..a At~~•t ll, re•pectlvely. 

(b) CGJit .of wsy me~Mru4un to H. s. Ncttatant. 4uM 
...... ,. 1974. 

(S) c ••• ., B· _SJ!f!!~" .. Q!l.!f ... !..!L..'i!.~!l".'• .. J.!.~ lW:,~!!;cal~ 
o(t~-~!.l4~e .·!J~·· CiwU Ac&toa No. laOT-71, ia tiM u. s. .OI•ttict Coon fo• ..._ Oletrld .t Cole.Ola: c•pl•• ot :decunetlle ; •• ...., .... me ...... a), l974. 

(6) ·C••• of DemocraUc •. !'Wf,_L,.C~~.!t!~.t. -J !,l.. Y.:.. 
!•~• . .W.:, ",M_c~'!.,St ... J.!.:.• Clvll.Ac:tioa Mo. 'I&JJ-7i ta tke 
.Dletri~l CfMII'l for ·the Dlltl'kt ot Coluabta: e•P.• of 
doc~•• ....... • me A .. ut IS, l97f. 

(1) Caa• •f A.qaJ!t •·-~!!!J!.a. Ci•U Actloa No. l'f-6.,. 71, ,..., .. t• tit• Oaltecl States Dl.tnct Can for n• tn.u·lct o1 Columbia, 
a.4 otker flmllal' •••••= copy ot let&•J' ._.._. Auaut .10, 1974, lt'ocn lam• H. H•l1•.r of Hydema-. M•••• ta •CoocleU to .me. 

(IJ Copy of S. ,~,n lall'odt~ee4 -.,. Seutor Baylll ia Febru.rr. 
(I ••• b4ld a ~aU 011 AVCui JO from Jllll 'Hoekmaa of tiM s._.. S.Stclary CCNIUI'11ttee ·tayiq &bat •••tot Batb •••• to k•• wU&Mr tta• A4mialttrati• 'WecaW :JM able ·to move to ......... tW.• :bUl .... , .. tlle Ctl1"1'tat ••••loa of e.., ...... ) 

Abo cau.cl to my a.U.atloa I'Heta&ly haa ·•••* &he fl'at•'·'-l appn.rlq la .. report by 'lb iotaff Qf Ute lel11t Cornmttl•• ora lateJ' .. l R•.,.•• T .... tioa4••~t-a wltb tu ... rn~ulloa of l•rtner Pr••ld•.C Nt.u•'• t.a "•*",..• lr..-n l969-11 (Ho•• Jt.eport No. ·tJ-946). at paa•• ll aDd 29 ..... E.Wbtt 1-S. •tantq at 1*J•l6 t!1. tile Meto.oraDd111n of Law prepa,.. ,.,, Att•naep x.-... W. O.atill :aad H. Chapmaa Rou 1a hllalf of th• tt.e11 Pr .. l .. M IUca..rd M:. N'--. 

At&ac•••• 
PWBacbea:ed 

PbiUp W. B•a•• 
Coo•el to tae Pre~luot 
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to. Mr. Buchen 
Department 
of the Treasury 
Office of the 

room,_ date. 
916174 General Counsel 

Attached is a copy of the 

subpoena served on September 4 

on Mr. Knight, the Director of the 

Secret Service, at the request of 

the attorneys for Mr. Ehrlichman. 

-G&? 
General Counsel 
Richard R. Albrecht 
room 3000 
ext. 2093 

-- -··~-----~---· ---.-·-------- ---------. --·--

r~ c;. 
• CD 
... .lit 

·~ 
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FOR THE 

DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA 
No. 74-110 

v. 
JOHN M. MITCHELL, et al, 

To H. S. KNIGHT, Director, United State's Secret Service, 
as Custodian of Presidential Papers (White House Files}, 
The Whit e House 
Wa s hington, D . C. 
You are hereby commanded to appear in the United States District Court for the 

District of Columbia at John Marshall and Constitution in the city of 

Washington, D. C. on the 16th day of September 19 74 at 10:00 o'clock A. :M. 

to ic;;Lify in the case of United States v. Mitchell, et al and bring with you 

(SEE ATTACHED} 

This.subpoena is issued upon application of the1 Defendant. Ehrlichman. 

-___ _ _b!~.g~_l?_!_}2_ ________ , 191.4 . 

! 

I 

I 

J~·lliS • DAVEY i ----------- ---- ---------------------- ;~!;.'/}"' 

.;;'C~-r~ I BY- -~- ________ de_~{/.--:-.__2 ___ .);;_01,-L- ! 

ANDREW C. HALL 
..---' 

/ / ,. I 
• • ,.-... · ·~ r___,..., r? #It 

Attorney f or John D. Ehrlichman 
• __ 9_ ~ .J~'.! __ _F.'l9: g_l_e_! __ ~tJ.: ~-~L _______ _ 

Mi:a'ri"i.iV Flo rida 33130 Deputy Clerk. · 

• I usert "U nit.cd States," or "defendant" as the case may be. 

Received this subpoena at 
and on 

RETURN 

at 
on 

scncd it on the \Vilhin n:J.med 
by dciinring- a copy to h and tendering to h 
a)~e ailowed by Jaw.2 

D.:· ted: 

s~;~~;;~-~~~;~---- ------ -·------------· 19 _______ _ 

T1 ::vel 
St:nJC..:.s 

--- -- -· ---- --- ·- $ 

Tok\l ... ......... ... .. :$ 

----·~---~--- --------·------------ ----------- -·------- · --·- . . -- --- -----· --- ' 
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ATTACHMENT TO SUBPOENA TO PRODUCE 

l. Notes of Presidential conversations of John D. Ehrlichman from 

June 17, 1972 to and including May 1, 1973, which are stored in 

reddish-brown binders.· 

2. The chronological file of correspondence and memoranda of John D. 

Ehxlichman from June 17, 1972 to and including May 1, . 1973. 

3. All personal papers of John D. Ehrlichma n prepared or received 

from June 17, 1972 to and including May l, 1973 which refer to or 

relate to the following: 

(a) The Watergate burglary. 

(b) The proposal for the develop,ment of and the implementation 

of intelligence gathering activities for the Committee for 

the Re-election of the President. 

{c) The activities of Donald Segretti. 

(d) The investigation and activities in connection therewith 

of the "Watergate affair". 

(e) All tape recordings of Presidential conversations involving 

a discus-s-ion of the 11·\\ratergat·e ·matter''· 

(f) The logs of telephone calls received or placed by Richard M. 

Nixon from June 17, 1972 to and including May l, 1973. 

(g) The logs of telephone calls received or placed by H. R. 

Haldeman from June 17, 1972 to and including May 1, 1973. 

(h) The logs of telephone calls received or placed by John D. 

Ehrlichman from June 17, 197 2 to and including May l, 197 3. 

{i) The visitors 1 logs and/or appointment logs of Richard M. Nixon 

from June 17,1972 to and including May l, 1973. 

(j) The visitors' logs and/or appointment logs of H. R. Haldeman 

from June 17, 1972 to and including May l, 1973. 

(k) The visitors logs and/or appoi1ltJnent logs of John D. 

Ehrlichman from June 17, 1972/and includinr; May l, 1973. 

(l) Any and a ll r e cord s of a ny p e r son , mai.::1 t~ in cd at the \V h it.c 

House, which refer to or relate; to the "Watergate matlc r" 

fron1 June 17, 1972 to ~ncl.incluc.ling 1·:lay l. 1973. 

IJ 
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THE WHITE HOUSE )··~ 
WASHINGTON 

March 10, 1975 

D ear Mr. ·walker: 

On behalf of the President, I would like to reply to your letter of 
February l3 urging the President to assist you in obtaining an 
opinion of the Attorney General. 

Assistant Attorney General Pottinger has correctly responded to 
your initial inquiry that such legal opinions are only given upon 
request of the President and of the heads of the Executive Depart
ments. Furthermore, if you misunderstood this reply to mean that 
the P.::.-esident might request a legal opinion for you, then I would like 
to correct this impression. 

Opinions of the Attorney General are merely advisory, and they are 
based on the statutory role of the Attorney General, who serves in 
the cabinet, in relation to, and for the benefit of the President and 
the heads of Executive Departments. It would, therefore, be 
inappropriate for the Attorney General to advise other officials. 
Also, I would like to point out such a legal opinion could not prevent 
a law suit, as you suggest in your letter, because . the opinion of the 
Attorney General does not have the force of law. 

You may be assured that your inquiry was appreciated, and I am 
sorry that it is not possible to be of more assistance to you. 

Honorable Joe H. Walker 
County Attorney 
Roane County, Tennessee 37748 

Sincerely, 

;?t~w:JU Philip • Buchen 
. Counse to the President 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

• 

THE WHITE HOUSE 

(l~, 

t/~~ WAS H I N GTON 

March 27, 1975 

Philip W. Buchen 

_._./') _ _, 
L. William S e idman '{L'l ,:) 

Legal opinion on Sect ion 232 of the Trade 
Expansion Act of 1962 and Section 301 of 
the Trade Act of 1974 

At yesterday afternoon's meeting with the President on options 
available to provide relief for the U.S. tanker industry, the President 
expressed a desire that we obtain a legal opinion from the Department 
of Justice regarding the legality of using Section 232 of the Trade 
Expansion Act of 1962, as amended by the Trade Act of 1974 (the 
national security provision), and/or Section 301 of the Trade Act of 
1974 (retaliation against unjustifiable or unreasonable restriction on 
access to raw materials) to encourage use of U.S. -flag tankers in 
the transportation of foreign petroleum to the United States. 

The President requested that this legal opinion be obtained as rapidly 
as possible. I would appreciate very much your transmitting this 
request to the appropriate individuals at the Department of Justice. 

Attached is a memorandum to the Secretary of Commerce from his 
General Counsel on the issue which I received yesterday. 

Attached also is the options paper considered by the President. 

Att. 
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THE WHITE HOUSE 

WASHINGTON 

Phil Buchen 
For your information onl~. 
Should not b~~sent· to Department of Justice. 

ACTION 

~1EMORANDU~1 FOR: THE PRESIDENT 

FROM: L. HILLIAr-•1 SEIDt·1AN 

SUBJECT: U.S. Tanker Industry Problems 

Due to decreased oil movements and rapid growth in tanker capacity, both the worldwide and U.S. tanker industries are in a depressed condition. As indicated in a meeting with the President on March 7, both labor and management representatives from the ship construction and ship operations industry believe that government action to assist the industry is necessary. These representatives proposed that the Administration require oil importers to use American vessels first. The industry representatives further recommended that an exemption from oil import fees be allowed to importers using U.S.-built, U.S.-flag tankers. 
The Economic Policy Board has examined the problems facing the U.S. tanker industry, and has considered several options for responding to the problem. These options, and the positions of the interested agencies, are discussed below. 

General Considerations Regarding The Options 
Options l(a), 2 and 3, are intended to be implemented by executive order. There must be a sound legal basis for such implementation. Although other legal authorities have been mentioned, it is the President's authority under Section 232 of the Trade Expansion Act of 1962, as amended (19 U.S.C. 1862) that is most frequently referred to as a possible statutory basis for Executive action on options l-3. A number of agencies have indicated that they doubt that Section 232 is an adequate authority for imposing a 11 Use American Vessels First 11 policy or a partial import fee exemption. Accordingly, anyNfina) decision~on · any o~thes~ · three ~options should be~ based on' a lega~ determi nation · by the ,·Justi ce Departmen_-p. 
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Prior to a final decision, it should be definitely established that 
implementation of any of the options involving action would be 
acceptable to the tanker industry and the mariti me unions as a sub
stitute for enactment of oil cargo preference legislation. Assurances 
should be obtained from these interests that further efforts to 
pursue cargo preference legislation will not be undertaken. 

Option l(a): Require Use of American Vessels First, By Executive Order 

Thi s option , which is s imi la r to oi l cargo prefe rence enacted by the 
Congress in late 1974, would require oil importers, as a condition in 
granting an import license, to use U.S.-flag vessels, provided such 
vessels are available at fair and reasonable rates. These fair and 
reasonable rates would cover the cost, including cost of capital, of 
ships built in the United States and registered under the U.S.-flag. 

The limited cargo preference provided under this option may be less 
undesirable than the cargo preference bill passed by the 93rd Congress, 
and reintroduced this year, for the following reasons: 

It would apply only to existing ships under 25 years of age 
and to ships already under contract for construction as of its 
effective date. Thus it would not entail the legislation 1 s 
disadvantages of providing support for -the oldest, most 
inefficient ships, and of encouraging the construction of 
unneeded tankers, v1ith concomitant i nfl ati onary pressures 
on the shipyards and potential conflict with Navy shipbuilding 
programs. 

It may be possible to make the preference temporary, for two 
years or so, although it may be very difficult to terminate 
the preference once it is initiated. 

This option, however, has several of the same problems as the vetoed oil 
cargo preference legislation: 

It would increase the cost of oil to consumers by a total of 
over $300 million a year. 

It would undoubtedly result in protests by certain foreign nations 
as contrary to the principle of free trade, and in violation of 
treaties of commerce. The Commerce Depal'tn<ent believes that the 
objections may be counteracted some\·Jhat by the recent actual and 
defucto cargo preference actions by some foreign countries, 
including the OPEC nations. 
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It v10uld reduce or remove incentives to the tanker industry to improve their productivity, because of a lack of effective 
competition. 

Option l(b): Agree to Accept Legislation Requiring Use of American 
Vessels First 

This option would be the same as option l(a), except that it would avoid problems of using existing authorities, and give Congress the initiative. It may be very difficult to contrain such legislation to limit it only to certain ex isting tankers. 

Option 2: Temporary Partial Exemption From Oil Import License Fees 

Partial exemptions from oil import license fees would be granted to importers ~ho use U.S.-flag tankers constructed in the United States. The amount of fee exemption would be equal to the difference between the fair and reasonable charter rates for U.S.-flag tankers, constructed in the United States, and world rates. The fee exemption amounts would be adjusted periodically to reflect changes in U.S. costs and in world rates. \·!hen _\1/orld rates reached levels that \1/ere reasonably compensatory, the fee exemption would expire. 

It is not certain that importers would· use U.S. tankers under this option, but the fee exemption should make t he cost of U.S. flag tankers at least equal to foreign flag tankers. If the fee exemption results in the use of U.S. tankers, it would cost about $300 million a year in lost revenues. 
This option would not increase the cost of oil to consumers, but it viou1d have many of the other undesirable features of oil cargo preference. It would subsidize ineffici ent ships, and it would likely provoke strong objections from foreign nations. 

FEA opposes exemption from the import fee for the benefit of any industry. It feels that an exemption in this case ~tould establish an undesirable precedent. If the import fee were raised to $2.00 a barrel, however, partial exemptions from the incremental dollar for the tanker industry, . may not be objectionable. 

Option 3: Use American Vessels First, With A Temporary Partial 
Remission of Oil Import License Fees 

This option \•:as presented by the industry to the President on ~larch 7. Oil importers would be required, as a condition in granting an import license, to use U.S.-flag vessels prior to using foreign vessels, 

t 
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provided U.S. vessels are available at fair and reasonable rates. These 
fair and reasonable rates would cover the cost, including the cost of 
capital, of ships built in the United States and registered under the 
U.S.-flag. The industry further recommended an exemption from import 
fees to importers using U.S. built U.S.-flag tankers. 

Although not included in the industry proposal, it is recommended that 
this option only be considered as applying to existing tankers under 25 
years of age and those contracted for construction as of the effective 
date. Fee exemptions should be limited to amounts equal to the added 
cost of U.S. tankers. The mea sure should be reviewed after two years 
and lifted whenever world rates return to compensatory levels. 

This option would cost about $300 million a year in lost revenues, but 
it may result in only a small increase in cost of oil i mports . It 
otherwise has the same undesirable features of option 1 and 2. 

Option 4(a): Rate Subsidy For U.S.-Flag Tankers in Foreign Trade 

This option would provide federal subsidy payments to operators of 
U.S.-flag tankers employed in U.S. foreign commerce equal to the 
difference between competitive world charter rates and 11 fair and 
reasonable 11 U.S.-flag costs. 

It should bring U.S. tankers that would otherwise remain in layup into 
operation even though charter rates for foreign-flag tankers continued 
to be significantly below their operating costs. It would be explicitly 
limited to tankers currently existing or on order and would not apply 
when world rates were sufficiently high to allow reasonable profits for 
U.S.-flag tankers. 

This option would require legislation. It would cost about $300 million 
a year in direct appropriations. It would provide a subsidy to all 
U.S. flag ships employed in U.S. foreign commerce, even though the 
majority of those ships v10uld continue to operate vlithout a subsidy. 

Option 4(b): Rate Subsidy For Selected U.S.-Flag Tankers in Foreign 
Trade --

This option would be the same as 4(a) except the subsidy would be 
legislatively limited to only selected ships, e.g., no subsidy would 
be provided to tankers owned or operated by major oil compan ies. 

It may be possible to focus the subsidy on the independen t operators, 
which are the ones impa cted by the current probl~ms, although there may 
be difficult problems in discriminating against certain ship owners. This 
option could cost substantially less than option 4(a), depending on how 
selectively it were applied. 
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Option 5: Increase Government Preference Agricultural Cargoes 
Increasing the share of U.S.-flag participation in carrying P.L. 480 cargoes to 75 percent from the current 50 percent might provide an additional 10 voyages for U.S. tankers by June 30, 1975. This would provide employment for some 400 merchant seamen. The added U.S. co st \qould be $5.4 million for these tanker shi pments and $4.7 million for other cargoes. This total cost of $10.1 million would be borne principally by USDA and AID. 

It may be diff icul t or imposs i ble to implement this in FY 1975 because written agreements with foreign countries would require renegotiation in some cases. It is expected that there would be complaints by recipient countries which use their national flag ships to carry P.L. 480 cargoes. 

Option 6: Take No Action 

Failure to take effective action by the Administration may provo ke labor troubles and upset the favorable labor-management relations that have been fostered during the past several years. A strike by seagoing labor, 1qhich might be supported by longshore labor, could have a serious impact on U.S. economy. The labor reaction to inaction by the Administration might also be directed against Soviet mariti me activity and could result in a major set-back in U.S./U.S.S.R. commercial relations. 
No action also may increase the chances of Congressional action on oil cargo preference legislation. 

At this time, it is not clear that the problem in the industry warrants the cost of the options discussed above. Also, it is not clear t ha t any of the options for action would avoid the potential union and Congressional actions. 

Agency Positions 

Commerce - Option 3. 

Defense - Option 3. 

Labor - Option l(a) or l(b), if the Administration could get enough in return in terms of commitments from unions and industry; other\qise, option 6. 

State - Option 6, but should consider other options such as increased unemployment benefits for unemployed seamen. 
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Agriculture - Opposes option 5. 

CEA - Option 6; CEA believes that the available facts do not 
support any action. 

OMB - Option 6; if action is determined to be necessary, recommend 
option 4(b) to focus assistance on the independent operators. 

Treasury - Opposes options 1, 2 and 3 ; favors option 4, if action i s 
necessary. 

CIEP - Option 4(b); opposes options l, 2 and 3. 

AID - Opposes option 5. 

Decision 

Option l(a): Require use of American vessels first, by 
executive order. 

Option l(b): Agree to accept legislation requiring use of 
American vessels first. 

Option 2: Temporary partial exemption from oil import 
license fees. 

Option 3: Use American vessels first, with a partial 
remission of oil i mport license fe es . 

Option 4(a): Rate subsidy for all U.S.-flag tankers. 

Option 4(b): Rate subsidy for selected U.S. flag tankers. 

Option 5: Increase government preference agricultural 
cargoes. 

Option 6: Take no action. 



• 
.._+~~T 0' Co~~ 

't"~ 'tp.t ~1)(" 

i tf]~ : .. ~=--. ~ 
; _,.~-: ~ 

..,..,.c _..., -,.+'"' 

GEf\J EHAl COUNSEl OF THE 
DE PAHTMEi\lT Of COMMERCE 
Washingt on. D.C. 20230 

!viD1.0RA.t."'Dill'l TO THE SECRETARY 

yJ./\6 FRON : Karl E. Bakke 
General Counsel 
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SuBJECT: Op-':.ions Available to Encourage Use o f United States Flag Tankers in the Transportation of Foreign Petroleum to the United States 

... ....-

You have requested my thoughts concerning use of section 232 of the Trade Expansion Act of 1962, as amended by the Trade Act of 1974, or section 30l(a) (4) of the latter Act, to encourage use of United States flag tankers in the traDsportation of foreign petroleQm to the United States • . These options, together with other statutory authorities that have been or could be advaDced by proponents of such action, are discussed belmv, together \'lith the principal . pros and cons of each. 

I. Section 232 of the Trade Exoansion Act of 
1962, a s amended b y the Trade Act of ·1974 
(The Na tional Security Provision) 

Under section 232, whenever the President determines that an article is being imported into the United States in such quantities or under such circumstw~ces as to threaten to impair the national security, he is authorized "to adjust the imports of such article and its derivatives so that such imports will not so threaten to impair the . national security ." This authority, as you k.nmv, was recently invok ed by President Ford to i 1npose a $1 per barrel fee on imports of foreign crude oil to the United States. It has nmv been s uggested that the President use the authority of section 232 to modify his previous ac~ion b y waiving the oil import f e e for oil transported on u.s. fl a g t ankers. 
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ARGUMENTS PRO 

• A corollary of the national security objectives sought to be achieved by imposition of the fee (i.e., encou:t::::aging energy self-sufficiency by development of domestic _petroleum resources) is the n eed to develop or maintain a U.S 5 Oi.vned and ope:cated tanker fleet. that cc::.n assu :!:'e prompt and dependable delivery of domestically-produced oil when and ·where needed. Since imposition of the 
Lmport fee and consequent reduction in the volume of 
fo.reign crude moving to the u.s., there is a world
wide glut of tanker capacity. This, in turn, has led 
u.s. oil companies, which own a substantial share of the world's "flag of convenience" tankers, to use their own bottoms whenever possible, to the d~~riment of the i•non-capti ve" u.s·. flag tankers. This si. tuation 
threatens the national security because if it persists, · the - U -.S~ flag tanker -fleet- \vill suffer an aJctrition.- that will seriously j.J.-npair dependability and prom12tness '?~- __ _ oil carriage via non-foreign bottoms. Therefore, \vaiver of the import fee for foreign crude delivered by u.s.-
flag tankers is consistent with the President's objectives in imposing the fee in the first instance and is, therefore, merely a logical refinement of his original action. 

ARGUE-'IENTS CON 

• The rational~ underlying imposition of the oil import fee was that the national security of the United States requires the fullest development of our domestic sources of supply and refinery capacity, which cannot be achieved as long as iinports 6f foreign crude are permitted to enter in unlL~ited quantities. The national security considerations underlying assurance of a viable u.s.-flag tanker fleet are, while valid, different from (even though related to) the national security considerations involved in developing our domestic sources of supply and our 
refinery capacity. Therefore, at the very least, it \•lould appear necessary for the President to make a second and separate national security finding before he could 
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invoke section 232 to wa ive the import fee in the manner described above. However, a more serious probl~ is that granting an exemption to oil carried on u.s. tankers ''"'ould, in effect, cha...n.ge the character of the oil iJ:nport fee to a tax or fee on the use of foreign shipping. In my view, that result is beyond the President's authority under section 232-~ Further I assw.-nirrg the need for a separate national security determination, waiver of the fee would not constitute, 'l,vithin the meaning of section 232, the "adjustment of imports of an article," since the net effect of this exemption \vould not necessarily be to increase or decrease in a...l"ly way the quantity of petroleum imported, but rather merely to shift the tra...n.sportation of such imports to United States-flag vessels. As noted above, such a result is beyond the authority of Section 232. 

e On the international side, the use of Section 232 to exempt United States flag vessels from the import fee could well be challenged by major shipping nations as a discrimination against the use of their vessels in viola-tion of our bilateral treaties of F~iendship, Commerce and Navigation (FCN) with most of these nations. These bilateral treaties generally contain a provision requiring the u.s. to give "national treatment" to foreign shipping, i.eo, non-discrimination between u.s. and foreign flag vessels in the entry of such vessels and their cargo. In hearings on the U.S. cargo preference bills during the last session of Congress, the State Department took the view that such cargo preference would be in violation of our FCN treaty commitments and, in fact, the State Department has protested such cargo preference practices by some other nations. The fact that our FCN treaties provide an exception on grounds of n~tional security to national treatment for foreign shipping was intended to preserve "essential security interests" rather than to provide an economic advantage to u.s. flag vessels. Aside from legal considerations, this p:r:eferential treatment for irrmorts on u.s. bottoms would also be ill-timed in view "' ' of the forthcoming multilateral trade negotiationso 
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II. Section 301 of the Trade Act of 1974 
(Retaliation Against Unjustifiable or 
Unreasonable Restrictions on Access to 
Raw Materials) 

Section 301, which deals generally with retalia tion against 
specified foreign unfair trade practices, contains a provision 
which d ia not appear in earlie r trade legislation. This 
provision (Section 30l(a) (4)) was added by the Senate to 
authorize the President to retaliate against countries which 
bupose·unjustifiable or unreasonable (albeit not illegal) 
restrictions on u.s. access to their raw materials. It is 
quite clear from the legislative history that the Senate had 
in mind such actions as the embargo on exports of oil to 
the United states imposed last year by certain OPEC countries. 
It is not clear 'l.vhether Congress considered that the main
tenance of unreasonably high prices by the foreign suppliers 
would also constitute an "unjustifiable or unreasonable 
restriction" justifying retaliation. However, the legislative 
history does contemplate that certain actions would be 
unjustifiable even though these did not involve the imposition 
of a quota or ~ubargo by the foreign suppliers. Assuming 
that the President is authorized to retaliate ' because the 
conditions of Section 30l(a) (4) are met by the present pricing 
policies of the OPEC countries, Section 301 authorizes the 
President, inter alia, to "Dupose fees or restrictions on 
the services ~e .q., shipping}- of such foreign country. "-In 
addition, the President may impose such fees or restrictions 
on a non-discriminatory treatment basis, i. e., make the fee 
or restriction _applicable across-the-board to the ships of 
all foreign nations, including those countries '.vhich have 
not in any way participated in the unjustifiable action ";vhich 
was the basis for the retaliation. Thus, vlaiver of the import 
fee for U.s .-bottomed oil D""Llports would , in effect, result in 
the conseauences intended by Section . 301. ~ 

~ 

ARGUMENTS PRO 

0 By invoking 301 (a) (4) to accoJ?plish the fee 'l.vaiver for 
U.S.-bottomed oil i1'1lp()rts, the President could argue that 
he has used new authority which the Congress specifically 
tailored to deal with the irnmed iate proble:rtt. 
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ARGU;'v1E:N'I'S CON 

0 Although a finding that the pricing policy of the OPEC 
countries is unjustifiable or unreasonable could probably 
be supported, it is very difficult to justify as -~ 
reasonable means of retaliation the D~position of a fee 
on oil transported by all foreign vessels. The impact 
of this retaliation would not significantly affect the ~ 
OPEC countries, since ships under their flags curre2tly 
transport only 0.43% of the petroleum L~ported into the 
United States. Thus, the 11 retalia·tion 11 would affect 
principally the major shipping nations, which are in..n.ocent 
of_any wrong doing. The practical consequence (and intent) 
of such action would, therefore be to "subsidize" United 
States flag t~~kers in competition with tankers of other 
countries, a result that could well be found by a court to 
go beyond a reasonable exercise of this authority. 

o On the international side, relying on the authority of 
Section 301 to effect a waiver for oil carried on u.s. 
bottoms would raise the same difficulties in terms of 
our commitments under FCN treaties as discussed above in 
connection \vith the use of section 232. 

III. Trading 1iVi th The Ene..rny Act 
(Section 5 (b)) 

Section 5{b) of the Trading With the Enemy Act gives the 
President broad authorityto control domestic and international 
financial transactions in tD~e of war or declared national 
amergency, and has been used as the basis for a number of 
~uergency programs throughout the years. 

Although enacted in 1917 as a war power, this Act has been 
used primarily in tDues of economic crisis and emergencies. 
In 1933 President Roosevelt relied on Section 5(b) as authority 
for his proclruuation which closed all banks for five days. 

Another declaration of national emergency under the Act was 
made by President Truman in 1950 during the Korean ~var. 
Because the state of emergency declared by President Trlliuan 
has never.been ter.minated; his proclru~ation has continued to 
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serve as the basis for invocation of powers under the Act. Most notably, President Johnson in 1968 used Section 5(b) as authority for imposing controls over transfers of private capital to foreign countries (the "OFDI" program), .In 1971, President Nixon declared a national ~~ergency concerning the country's declining worldwide economic position and imposed an import surcharge pursuant to his authorities under the Tariff Act of 1930 and the Trade Expansion Act. More recently, in 1972 upon the .expiration of the Export A&~inistration Act, President Nixon invoked Section S(b) as authority fo-r continuing to restrict exports of certain commodities until Congress took action to extend the expiration date of that Act two months later~ On that occasion, President Nixon cited the continued existence of Lhe national emergencies declared in 1950 and 1971. 

Based on the historical use of Section S(b), and the declared national a~ergencies still in effect, the President could rely on that authority to issue an Executive Order prohibiting the importation of oil into the. u.s. on foreign flag vessels except ..:.vhere the cost of using u.s. flag vessels exceeds the cost of using foreign flag vessels by more than r/a, or where it could be demonstrated that u.s. flag vessels are .not available for that purpose. This action \'7ould, in effE7ct, amount merely to an extension of existing u.s. cargo preference requirements beyond their present applicability to shipment of publiclyfinanced cargoes. 

ARGlJMENTS PRO 

• Section 5(b) is sufficiently broad to minimize the likelihood of challenges as to adequate statutory authority for this discrL~inatory action, particuiarly if the President were to forward concurrently proposed legislation to deal expressly with the "national a~ergency" here · involved (not because of any doubt as to his authority under Section S(b), but rather to give the Congress a participatory role in this controversial and political issue). Moreover, this authority would permit prompt administrative action by. the President by eliminating the need for tL~e-consL~ing hearings required under Section.s 232 and 301. 
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0 The imposition of U.S. cargo preference requir~~ents, ·whether by enactrnent of express legislation or thm ugh executive action under the Trading with the Enemy Act, is (I understand) the approach preferred by the Naritirne industry. 
t 1_. • 

ARGU£1ENTS CON 

e It should be obvious that the President \vould be imposing a U.s. cargo preference program which goes beyond the authority specifically provided by Congress in the 
present statutory cargo preference provisions. Thus, there could be challenge of his authority to use the 
broad authority of the Trading Hith the Enemy Act in order to circumvent the limitations of existing specific legislation. As noted before, however, this risk could be minimized if the President, at the t~e he acted under the Trading With the· En~~y Act, simultaneously submitted to Congress a bill to aro.end the U.S. cargo preference laT.vs to authorize expressly the emergency action taken. 

0 The Trading with the Enemy Act is so broad in scope ·that frequent use could lead to its repeal. In fact, a bill which passed the Senate last session contemplated the repeal of various emergency statutes and, although the Trading with the Ene.t-ny Act was not included in the Senate's final list of emergency statutes to be repealed, there was a clear indication that Congress had not -foreclosed this possibility at some later stage. 

° For the Pr~sident now to propose legislation extending U.s. cargo preference programs to oil \vould undoubtedly resurrect the acri.rnony that followed veto of the cargo · preference legislation last session. This reaction might, hmvever, be countered by pointing aut that the vetoed bill contained many features that were objectionable to the _ · President, and that administrative action under other statutory authority affords him the opportunity to tailor the action to avoid such objectionable features. 
,_. 
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• On the international side, this action Hould rais e the 
same difficulties, in terms of our commitments under 
FCN treaties, as discussed above in connection \<lith the 
use of Section 232. 

0 u.s. oil companies operate a large portion of their 
"captive" tanker fleets under foreign flags of convenience 
( P anru~a 3 Honduras ru1d Liberia ). The ~~osition o f m~1datory 
u.s. cargo preference requirements for the shipment of 
oil to the United States would significantly diminish 
their ability to use these vessels for that purpose. 
The result could well be a Hobson's choice between carry
ing these unproductive assets at great expense or, on 
the other hand, of putting some or all of their foreign 
flag vessels on the block to minimize adverse effects on 
current cash flow but, at the same time, at the cost of 
serious capital losses in view of the current depressed 
market for tankers worldwide. 

IV. Subsidies to U.S. Flag Tankers 

u.s. flag tankers are currently given operational and main
tenance cost subsidies under Title 6 of the .lYlerchant .lYlarine 
Act, designed to assure cost parity \vi·th comparable foreign 
tankers. Such subsidies, however, do not influence decisions 
by u.s. importers whether or not to use u.s. flag tankers. 
The u.s. oil companies (which own a sizable nlJ.Illber of tankers 
under foreign flags of convenience) prefer, when faced with 
approxi.rnately equal cost considerations, to use their mvn 
vessels to import foreign oil to the United States thereby 
having greater control from the standpoint of sailing schedules 
and itineraries. Furthermore, from the standpoint of u.s. oil 
importers who do not have captive fleets, as long as the cost 
of shipping by u.s. flag tankers is not significantly belmv 
the cost of shipping by foreign flag there is no particular
incen-tive to use U.s. flag tankers. Thus, significant cost 
incentive for the use of u.s. flag tankers through a subsidy 
program would require aT(l_endment of Title 6 of the .r.1erchant 

(" 
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Narine Act to authorize subsidy of u.s. flag tankers in 
excess of parity, together \vith requiremen-ts that the resulting economic advantages be passed on in the form of lower -rates 
to the United States importers. 

ARGuiYIENTS PRO 

0 This is the mos·t honest and direct method of achieving 
the objective of encouraging use of u.s. flag tankers. 

0 Sipce the new legislation would be tailored for this 
purpose, it \vould avoid any challenge as to the legality 
of the action taken. 

• On the international side, this would minimize international objections and certainly could not be al~eged by our 
foreign trading partners to constitute a violation of 
our FCN treaties. 

• Direct subsidies would allow the government to have 
close control--over the cost of the program - and if such 
subsidies \'7ere l:Lrrti ted to tankers of recent vintage, it 
could force the sale or scrapping of inefficient, obsolete 
vessels and construction of more viable replacements. 

• In contrast to a cargo preference program _where the cost 
--is eventually· borne by the domestic oil consumer;- the 
cost of the subsidy progra1n would be spread evenly a.--nang 
all taxpayers, thereby avoidin~ the possibility that 
certain geographic areas of the United States \vould bear 
a disproportionate burden. 

C) From the standpoint of the President, s image, it would 
avoid the embarrassment of appearing to have acted 
improvidently in vetoing the cargo preference bill last 
session a 

ARGU~IJ.ENTS CON 

o The program would require new legislation \vi th the ensuing 
time delay. Although the attitude of Congress 'i:vould 
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probably not be hostile, the Maritime industry •·muld 
probably find this approach less attractive than a 
statutory mandate of preference for U.S.-flag ta~~ers. 

0 The progra.J.-n would require a substantial appropriatio_n. ... 
outlay, further exacerbating the already colossal 
budgetary deficit that is in prospect for the near term. 

CONCLUSION 

In assessing the relative merits of the - four -above options, 
it is clear from a legal standpoint that options I and II 
(•vaiver of import fee under Section 232 and Section- 301) 
raise considerable legal problems. Options III and IV 
(u.s. Cargo preference under the Trading wit~ the Enemy Act 
and Maritime subsidies to give u.s. tankers an advantage 
over foreign tankers) are both legally defensible, with the 
latter being clearly preferable from a legal st~~dpoint. 
From a practical standpoint options I and II are of minimal 
effectiveness in that the waiver of the oil import fee may 
prove insufficient as an incentive .for :Lmporters to use 
u.s. flag tankers· in long haul shipments such as those 
originating . from the Persian Gulf. Also, legal challenges 

·-··- could ··impair the viab-ility o-f · such a wa-iver- and- subject the---
President to Congressional criticism for having exceeded his 
statutory authority. In assessing the merits of Options III 
and IV, practicar cons±derations ~s well as legal· considerations 
militate in favo~ of option IV. The latter option allows the 
oil companies to make a business decision \•lhether or not to 
ship on flags of convenience. Moreover, the cost of shipping 
on u.s. flag would be borne equally by all u.s. taxpayers 
rather than by u.s. oil consumers located in particular 
geographic areas of the United States. For these reasons, 
I would recommend option IV as the preferable course of 
action to provide relief to the U.s.· tru.'"lker fleet. 
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5:55 Bill Seidman said they need an opinion from the Justice 
Department with respect to certain parts of the Trade Act. 

He wants to know if it should be submitted by your office 
or should they do it directly? 
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MEMORANDUM FOR HONORABLE PHILIP W. BUCHEN 
Counsel to the President 

Re: Weinber&er v. Wiesenfeld. 

This is in response. to your memorandum to me of 
March 21, 1975. 

We have checked with the Office of the Assistant General 
Counsel, Social S$cur1ty, of the Department of Health, Educa
tion, and Welfare and are informed that the intent of the 
Social Security Administration is to notify ita field 
offices to pay from the date of the Supreme Court deeia1on 
all surviving male spouses who ·would but for their sex qualify 
for benefits under Section 202(g) of the Social Security Act 
of 1935, ch. 531, title II, 49 Stat. 623, aa amended (42 
u.s.c. § 402(g)). It is further intended that this would 
be followed by regulations formalizing this practice. It 
is the belief of the Assistant General Counsel's Office, 
concurred in bythe Justice Department, that such action would 
be authorized and lawful abaf!Ult any change in the statute. 
Nevertheless, the section should be am6nded so as to read 
1n a constitutionally non-objectionable manner. 

The minLmum change necessary to give effect to the 
order of the district court, affirmed by the Supreme Court 
in Weinberger v. Wiesenfeld, 43 USLW 4393 (Mar. 19, 1975), 
is to be found at Attachment A. It should be noted, however, 
that this change, while extending cove~ age to surviving 
fathers, does not provide benefits to surviving divorced 
fathers, although the section does provide for surviving 
divorced mothers. Neither the district court nor the Supreme 
Court discussed the provision for surviving divorced mothers, 
but the rationale of the Supreme Court, focusing on the 
choice to be afforded the parent--to stay with the child 
or to work--suggests ths.t the limitation of benefits to 
surviving divorced mothers would unconstitutionally discriminate 
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on the basis of gender. Changes necessary to extend benefits 
both to surviving fathers and surviving divorced fathers 
are included at Attachment B. 

Your memorandum also requested an opinion as to 
whether any other sections of the Social Security Act should 
be amended ln light of the Supreme Court's opinion in 
Weinberger v. Wiesenfeld. 

The Social Security Act encompasses a wide variety 
of programs including Old-Age, Survivors, and Disability 
Insurance (OASDI); Unemployment Insurance; Aid to Families 
with Dependent Children (AFDC); Supplemental Security Income 
for Aged, Blind, 4nd Disabled (SSI); and Medicare. MOst of 
the gender-based discrimination, however, is found in the 
OASDI subchapter. These instances of discrimination are 
discussed in the Reports of the Advisory Council on Social 
Security (1975) at pages 35-44, 171-202. See Attachment C. 

Section 202(c)(l)(C), (f)(l)(D) of the Act, as amended 
(42 U.S.C. § 402(c)(l)(C), (f)(l)(D)), requires applicants 
for husband's or widower's benefits to demonstrate that they 
were receiving at least one-half of their support from their 
wives. No such requirement is made of applicants for widow's or wife's benefits. They are presumsd t~ be dependent on 
their husbands. Such a requirement Lmposed on men but not on 
women is almost exactly equivalent to the requirement struck 
down in Frontiero v. Richardson, 411 U.S. 677 (1973). There, 
to receive dependent fringe benefits, wives of servicemen 
were presumed dependent while husbands of female members 
of the military had to be actually dependent for over one-half 
of their support, see 37 U.S.C. § 401, 10 U.S.C. § 1072(2). 
Although there was-no majority opinion, the Court held 8-1 
that the requirement constituted discrimination violating 
the due process clause. There seems to be virtually no way 
to distinguish the OASDI provisions from the military pro
visions; and, indeed, the OASDI provisions are currently 
under attack in several district courts. The Advisory Council has recommended the elimination of the dependency requirement 
for men. It considered the possibility of requiring a de
pendency showing by women, but this was rejected. See Reports 
(1975), supra, at 39-40, 185-187. 
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Section 202(b)(l), (e)(l) of the Act, as amended (42 U S.C. 5 402(b)(l), (e)(l)), provides benefits not only to wives and widows, but also to divorced wives and surviving divorced wives, as defined in Section 216(d) of the Act, as amended (42 U.S.C. 1 416{d)). There is no comparable provision for divorced and surviving divorced husbands. In 1971 the Advisory Council on Social Security considered extending benefits to divorced husbands and surviving divorced husbands. In deciding not so to extend the benefits, the Council stated: 

"The Council noted that the intent of the provision for paying benefits to divorced wives and widows, as expressed in the report of the Committee on Ways and Means of the House of Representatives, is to: 

• .•• provide protection mainly for women who have spent their lives in resrriage that are dissolved when they are far along in years--especially housewives who have not been able to work and earn social security benefit protection of their own --from loss of benefit rights.' [Citation omitted} 

"The Council belU,eves it extremely unlikely that a man who is divorced would be left without any social security benefit protection, since in all likelihood be will not have been staying at home and keeping house but rather will have been working and earning his own benefit protection through his work and earnings." 
Reports on the Old-Age, Survivors, and Disability Insurance and Medicare Programs, 30 (1971). In 1975, however, the Council recommended the extension of coverage to divorced and surviving divorced husbands without substantial discussion. ~Reports (1975), supra, at 39. While there are distinctions between the classification here and those discussed above, it 
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is uncertain to what extent those distinctions would be considered legally significant. In light of this, the 1975 Advisory Council's conclusion that it W9Uld affect a negligible number of men, together with the general desire to evidence equity in the Act, might eounsel inclusion of divorced husbands and surviving divorced husbands. 

Section 202(e)(l)(A) of the Act, as amended (42 U.S.C. 
§ 402(e)(l)(A)), disqualifies a widow from reeeiving widow's benefits if she "is ..• married." A widower, on the other hand, is disqualified if he "has .•• remarried." See 42 U.S C. § 402(f)(l)(A). Thus, a widow may have remarried since the death of the insured individual, but so long as she is not actually marrted (as a result of death or divorce) at the time she applies for widow's benefits, she will qualify. If the widower ever remarries, however, he is disqualified from receiving benefits based on his first wife's earnings. It is not clear what rational purpose this classification serves, and absent one it would be unconstitutional. 

As just indicated, the OASDI provisions generally pro-. vide for termination of a dependent's or dependent survivor's benefits upon the marriage of the recipient. See 42 u.s.c. 
§ 402(b)(l)(H), (d)(l)(D), (e)(l), (f)(l), (g)(l), (h)(l). Presumably, this is based upon the assumption that the new spouse will support the recipient. An exception is generally provided,' however, wh$n one social security recipient marries another, again presumably, because it is assumed that neither will be able to support the other. ~' .!·.&·, 42 U.S.C. 
§ 402(b)(3), (d)(5), (e)(3), (a)(3), (h)(4). Thus~ when a childhood disability beneficiary marries another social 
s~curity beneficiary, neither's benefits are terminated. 42 U.S.C. S 402(b)(3)(B), (d)(S)(B), (e)(3)(B), (g)(3)(B), (h)(4)(B). If, however, the childhood disability beneficiary loses his disability and thus his benefits, the spouse's benefits will be continued or terminated solely on the basis of sex. That ts, if the childhood disability beneficiary 
were a man, the termination of his benefits would likewise terminate the benefits of his spouse, but if the recipient 

- 4 



of the childhood disability benefits were a woman, the loss 
of her disability and benefits would not affect her spouse•s 
benefits. See 42 U.S.C. § 402(d)(5), (h)(4). Compare 42 
U. S. C. § 402(b)(3), (e)(3), (g)(3) with 42 u.s.c. § 402(f)(4). Thia apparently ts based on the presumption that if the man 
is no longer disabled be will be able to support the wife, 
whereas the fact that the wife is no longer disabled does not necessarily mean she will be able to support him. 

This classification seems close to that upheld in 
Kahn v. Shevin, 416 U.S . 351 (1974), where the Court took notice of the reduced earning capabilities of women in 
finding a Florida property tax exemption for wido~ but not 
for widowers reasonable. Here the presumption underlying 
the di ffering treatment of men and women is the same as in 
~--the general inability of women without experience in the job market to be able to earn a decent salary. This may distinguish this classification from that in Wiesenfeld which was struck down. Nevertheless, it cannotbe said with any 
certainty that the classification would withstand attack. 
The Advisory Council apparently would eliminate the distinctiou, .!..!!. Reports (1975) at 37, 195, and a court might focus the question differently, aa the Supreme Court did in Wiesenfeld 
in rejecting the~ analogy, !!! 43 USLW at 4397. 

A gender-based classification almost the same as that 
just discussed involves the treatment of persons receiving 
social security benefits who are spousesof persons receiving disability insurance benefi~s pursuant to 42 U.S.C. § 423 
(as opposed to disabled chlld~n's benefits). As above, if disability abates so as to eltmtnate the disability benefits, 
the spouse's benefits will terminate if the disabled person was a man but will continue in two cases if the disabled 
person was a woman. Sea 42 U S.C. S 402(d)(5), (g)(3). While the rationale here is-presumably the same as above discussed, the justification in terms of the ~ decision is undercut 
beeause the once disabled, now no longer disabled , woman has 
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an employment history (or else she would not have qualified 
fot dtabiltty insurance 1n the first place.) In light of 
that history, her earnings capability may well be much 
better than that of the widows in Kahn or the disabled ~men 
without any employment history mentioned above. In fact, 
a woman with a former employment history may, with the loss 
of her disability, be in a better position to support her 
husband than the man who had been disabled sincechildhood 
and had no employment history. Yet his wife loses her 
benefits,.!.!!. 42 u.s.c. § 402(b)(3), (d)(S), (e)(3), (g)(3), 
(h)(4) and dtscusaion, supra, while the husband of the woman 
with the employment history retains his benefits. Thus, 
this classf.ftcatton on the basis of gender with regard to 
df.sabtlity insurance ts much less justified than the same 
classification with regard to childhood disability benefits. 

The AFDC program also contains instances of sex 
d iscrimtnation. Section 407 of the Act, as amended (42 
U.S.C. § 607), includes within the definition of a 
"dependent child" a nee~child who haa been deprived of 
parental support or care "by reason of the unemployment • • . 
of his fathe1." •••• u AFDC is otherwise available to needy 
children deprived of parentgl support due to the death, 
disability, or desertion of a parent. See 42 u.s.c. § 606(a). 
The effect of granting AFDC benefits to a child of an "intact" 
family (a family where neither parent is disabled, dead, or 
absent from the home) only when the father is unemployed is 
to deny the family tbe choice of who shall be the breadwinner. 
The section is apparently grounded on the presumption that the 
husband would be the primary breadwinner and his unemployment 
would result tn a deprivation of pa't'ental care. While as a 
general rule the presumption may be accurate, it ts certainly 
not universally true as the facts in Wiesenfeld illustrate. 
Moreover, even though the husband may be the primary bread
wtnn4r, a large percent4ge of families today rely on the 
incomes of~ parents to survive, and the loss of employment 
by the vife may as well result ln a deprivation of parental 
suppo~t or care of the child. In addition, the extension of 
benefits to an intact family only when the father is unemployed 
leads to irrational result&: one family, where the husband 
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is employed at a low paying job and the wife is unemployedt 
will be deprived of benefits, while another family with more 
income, from a working wife," may qualify because the husband 
is unemployed. Inasmuch as the purpose of AFDC is to provide 
for the welfare of the child,!!!' ~·&·• King v. Smith, 392 u.s. 309 (1968), it is both irrational and contrary to the 
purposes of the program to deny benefits to a child because 
the mother is the primary breadwinner, Seen ln this light, 
Section 407 would appear to dlscrLminate on the basts of 
gender in the same manner as Section 202(g), a discrimination 
found unconstitutional in Wieaenfeld. Equity would be 
achieved by rewriting the section to make the standard of 
eligibility one of need rather than the sex of the unemployed 
parent. 

'!'he Work Incent tve (WIN) Prf}gram, see 42 U. S.C. 
§§ 602(a)(l9), 630-644, contains certain discrimination 
on the basis of gender, again resulting from the presumption 
that men will be the pr!Jnary breadwinners. Certain provi
sions, because of their relation to the unemployed fathers 
provlslon diecuss~d above, also reflect the discrimination 
present in that section. 

Section 433(a) of the Act; ae amended (42 U.S.C. § 
633(a)), establishes a priority system for allocating places 
in the WIN Program. The first priority is for unemployed 
fathers; the second priority is for mothers who volunteer 
for participation in the Program. The result of this classi
fication ia that men and women identically situated, .!·&·, 
an unemployed parent whose spouse !a dead, disa'=led, or 
deserted, will be treated differently. The man will receive 
first priority for placement in the WIN Program and the womal'l 
second priority. The distinction does not appear to have 
any rational purpoae and is not consistent with the Congression
al statement of purpose, .!.!!! 42 U.S. C. 1 630. This priority 
system bas in fact been declared unconstitutional by a 
district court, Thom v~ Richardson, 1 CCH Poverty L. Rep. 
t1405.55 (W.D. Wash. Nov. 23, 1971), but the WIN Program is 
etf.ll administered in accordance with the priority system. 

- 7 -
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Section 402(a)(l9)(A)(v1) of the Act~ as amended (42 u.s.c. § 602(a)(l9)(A)(vi)), exempts mothers from the requirement of registering for the WIN Program when the family is intact and the father is registered. There is no comparable provision exempting a father from the requirement of registering if the mother is registered. So long as the AFDC benefits can only be paid to an 1nt4et-fam1ly When the father is unemployed, see discussion supra with relation to Section 407 of the Act, this subsection is rational. If, however, Section 407 of the Act should be opened up to unemployed mothers as well, then this subsection would lose its rationality and should be changed. 

These are apparently all the provisions in the Social Security Act which on their face discriminate on the basis of sex. Each of them is~ in our opinion, vulnerable to attack on constitutional grounds if not patently unconstitutional. These provisions should, moreover, be the only ones vulnerable to attack on the grounds of sex discrimination. That is, while· certain classifications which do not facially discriminate on the bas is of a ex do have greater impact on one aex or another, these classifications appear rationally based. While some commentators have objected to these classifications, their arguments at this point must be considered to raise iesuea of policy rather than law. ~. ~.g., Walker, Sex Diaeriminatton in Government Benefit Programs, 23 Hastings L.J. 277 (1971); Report• (1975), supra, at 42-43. 

Finally, you requested this Office to consider whether there are any other inequities in the Act which in light of the Court's deelsion in Wteeenfeld might be considered unconltitutlonal. It i• our optnton that Wiesenfeld I.e a "sex discrimination" case, and that ita opinion is directed at that type of inequity. To expand ita reasoning beyond the field of sex discrimination would, we feel, be both speculative and premature. This is not to say, however, that there are not classifications in the Act which would be subject to attack on traditional grounds of equal protection. !!.!,, .!·.&·, Reports (1975), supra. at 40-41, 179-181, 
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188-189. In order to respond to your other requests within a reasonable period of time, however, we have not attempted to research the other possible inequities in the Act. 

Antonin Scalia 
Assistant Attorney General 
Office of Legal Counsel 

- 9 -



• 

Attachment A 
(Added language underlined) 

Section 202 

(g) Mother's and Father's insurance benefits. 

(1) The widow. widower, and every surviving divorced 

mother (as defined in section 416(d) of this title) of an 

individual who died a fully or currently insured individual ~ 

if such widow, widower, or surviving divorced mother -

(A) f.s not married, 

(B) is not entitled to a widow's or widower's 

insurance benefit, 

(C) is not entitled to old-age insurance bene-

fits, or is entitled to old-age insurance benefits 

each of which 1& less than three-fourths of the 

prtmary insurance amount of such individual . 

(D) has filed application for mother's and 
~ 

father's insurance benefits, or was entitled to wife's 

or husband's insurance benefits on the bas is of the 

wages and self-employment income of such individual 

for the month preceding the month in which he or she 

died, 

,·.) 

) 

'>.,. 
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(E) at the time of filing such application has 

in his or her care a child of such individual entitled 

to a child's insurance benefit, and 

(F) in the ease of a surviving divorced mother 

(i) at the ttme of such individual's death 

(or, if such individual had a period of disability 

which did not end before the month in which he 

died, at the time such period began or at the 

time of such death) --
, 

(I) she was receiving at least one-

half of her support, as determined in accord• 

anee with regulations prescribed by the 

Sectetary, from such individual , or 

_ (II) she was receiving subs~antlal eon· 

tributions from such individual (pursuant to 

a written agreement), or 

(III) there was a court order for sub

stantial contributions to her support from 

such individual, 

- 2 ... 



(it) the child referred to tn subparagraph 

(E) 1s ·her son, daughter, or legally adopted 

eh1ld, and 

(111) the benefits referred to in such sub-

paragraph are payable on the basts of such indt-

vidual's wages and self-employment income, 

shall (subject to subsection ( s ) of this .section) be en-

titled to a mother's and father's insurance benefi~s for 

each month, beginning with the first month after August 

1950 in which he or she becomes so entitled to such insur-

anee benefits and ending with the month preceding the 

fi ~st month in which any of the following occurs: no child 

of such deceased individual is entitled to a child's insur-
' ance benefit, such widow, widower, or surviving divorced 

mother becomes entitled t o an old-age insurance benefit 

equal to or exceeding three-fourths of the primary insurance 

amount of such deceased individual ~ be or abe becomes entitled 

to a widow's or widower' • insuranc• benefit, he oT she 

remarries , or he or she dies. Entitlement to such benefits 

shall also end, in the case of a surviving divorced mother, 

with the month tmmediately preceding the first 

... 3 -



no son, daughter, or legally adopted child of such surviving 

divorced mother is entitled to a child's insurance benefit 

on the basis of the was•• and self-employment income of such 

deceas~ individual. 

(2) Such mother's and father's lnluranee benefit for 

each month shall be equal to three-fourth• of the primary 

insurance amount of such deo&aeed individual. 

(3) In the case of a widow, widower, or surviving 

divorced mother ~o marries --

(A) an individual entitled ,to benefits under 

subsection (a), (~, (f), (&), or (h) of this 

section, or under eection 423(a) of this title, or 

(B) an individual wro has attaf.ned the age of 

eighteen and is entitled to benefits under subsection 

(d) of this section, 

the: entitlement of such widow, widower, or surviving divorced 

mother to benefits under thta subsection shall , notwith

standing the provisions of paragraph (1) of this subsection 

but subject to subsection (a) of thie section, not be ter

minated by reason of such marriage; excapt that, 1r- the 



under section 423(a) of this title or subsection (d) of this 

section, the preceding provisions of this paragraph sha.ll 

not apply \'71th respect to beneflte for months after the 

last month for which such individual ia entitled to such 

benefits under section 423(a) of this title or subsection 

(d) of thts section unless (1) he or she ceases to be so 

entitled by reason of his or her dea~b, or (11) in the ease 

of an individual who was entitled to b•nefits under section 

423(a) of this title, he or she is entitled, for the month 

following such last month, to benefits under subsection 

(a) of this section. 
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Attachment B 
(Added language underlined; deleted language lined out) 

Section 202 

(g) MOther•s and Father's insurance benefits. 

(1) the widow, widower 2 and eve'ey surviving divorced 

mether speuse (as defined in section 416(d) of this title) 

of an tndividwtl who died a fully or currently insured 

individual, if such widow, widower, or surviving divorced 

~~~ethe~ spouse 

(A) is not married, 

(B) ia not entitled to a widow or widower's 

insurance benefit, 

(C) is not entitled to old-age insurance bene

fits, or is entitled to old-age insurance benefits 

each of which ts less than three-fourths of the 

p1"tmary insurance amount of sueh individual, 

(D) bas ftled application for mother's and father's 

insurance benefits, or vas entitled t o wife's or -
husband's insurance benefit• on the basis of the 

wages and se1f-employment income of such individual 

for the month preceding the month 1n which 



(E) at the time of filing such application has 
in his or her care a child of such individual entitled 
to a child's insurance benefit, and 

(F) in the caee of a surviving divorced methe~ 

seouse --

(i) at the time of such individual's death 
(or, ~f such individual had a period of disability 
which did not end before the month in which he 
or she died, at the time such period began or 
at the time of such death)--

(I) he or she was receiving at least one-
half of his or her support, as determined in 

accordance with regulat~~n~ prescribed by 
the Secretary; from such individual, or 

(II) he or she was recei~ substantial 
contributions from such individual (pursuant 
to a written agreement), or 

(III) there was a court order for sub-

stantlal contributions to hie or her support 

from euch indl vidual, 

- 2 -
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(ti) the child referred to tn subparagraph 

(E) is his or her son, daughter, or legally 

adopted child, and 

(ili) the benefits referred to in such sub

paragraph are payable on the baaia of such indi

vidual's wages and self-employment income, 

shall (subject to subsection (s) of this section) be en

titled to a mother's and father's insurance benefit for 

each month, beginning with the flrat month after August 

1950 in which he or she becomes so entitled to such insur

ance benefits and ending with the t. month preceding the first 

month in which any of the following occurs: no child of 

such deceased individual is entitled to a child's insurance 

benefit, aueh widow3 widower, or surviving divorced methe~ 

spouse becomes entitled to an old-age insurance benefit equal 

to or exceeding three-fourths of the prLmaYy insurance amount 

of such deceased individual, he or she becomes entitled to 

a widow•a or widower's insurance benefit, he or she remarries, 

or he or abe dies. Entitlement to such benefits shall also 

end, in the case of a surviving divorced methe~ spouse, with 

- 3 -



the month inmediately preceding the first month i.n which no 

son, daughter, or legally adopted child of sueh surviving 

divorced me~ke~ spouse is entitled to a child's insurance 

benefit on the basis of the wages and self-employment income 

of such deceased individual. 

(2) Such mother's and father's insurance benefit for 

each month shall be equal to three-fourths of the primary 

insurance a.mount of such deceased individual. 

(3) In the case of a widow, widower, or surviving 

divorced met:ker !!2_~ who marries --

(A) an individual entitled to benefits under 

subsection (a), (e), (f), (&1 or (h) of this section, 

or under section 423(a) of this title, or 

(B) an individual who has attained the age of 

eighteen and is entitled to benefits under subsection 

(d) of this section, 

the entitlement of such widow,_ wi:dower, or surviving divorced 

me~her spouse to benefits under this subsection shall, not

withstanding the provisions of para~raph (1) of this subsect:J.on 

but subject to subsection (s) of this secttion, not be terminated 

by reason of such marriage ; except that, in the case of such a 
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marriage to an individual entitled to benefits under section 

423(a) of this title or subseetion (d) of this section, the 

preceding provisions of this paragraph shall not apply with 

respect to benefits for months after the last month for which 

such individual is entitled to such benefits under section 423(a) 

of this title or subsection (d) of this section unless (i} he 

or she ceases to be so entitled by reason of his or her death, 

or (ii) in the case of an individual who was entitled to benefits 

under section 423(a) of this title, he or she is entitled, for 

the month following such last month, to benefits under sub

section {a) of this section. 

Section 416 

(d) Divorced wives spouses; divorce. 

(3) The term "surviving divorced metile• spouse" means 

a wemae person divorced from an individual who has died, but 

only if (A) she the person is the me~he• parent of his the 

individual's son or daughter, {B) she the P!rson legally 

adopted h.is the fhJividuat•s son or daughter while she the .. person 

was married to him the individual and while such son or daughter 

was under the age of 18, (C) he the individual legally adopted 
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her ~he person's son or dauther while she the perso_'!l was 

married to him the individual and while such son or daughter 

was under the age of 18, or (D) she the person was married 

to him the individual at the time both of them legally 

adopted a child under the age of 18. 
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THE: WHITE HOUSE 

WASHINGTON 

March 21, 1975 

MEMORANDUi\1 FOR 

SUBJECT : 

The Honorable Antonin Scalia 
Assistant Attorney General 
Office of Legal Counsel 
Department of Justice 

WEINBERGER v. WIESENFELD 
U.S. (March 19, 1975). ---

Cl--~. ¥(Ju'--' 
0 ~-r 

V· niV ~l' --._ 
1 

~ 
~~. 

Would you please review the Social Security Act to determine whether in light of the above-referenced decision section 402(g) of title 42 of the U.S. Code must be amended. If an amendment is required, would your office draft the proper language. 

Also, should any other sections o£ the Social Security Act be amended so that the entire Act will conform with the language of the Court's holding that unjustified gender-based discrimination violates the Due Process Clause of the Fifth Amendment. 

Finally, would you consider whether there are any other inequities inherent in the Act which might be considered unconstitutional in light of this opinion of the Court. If there are such inequities , VYD uld you discuss any action which would remove them. 

fi7 <J 
Y. . w. 7;;. 

Philip W. Buchen 
Counsel to the President 
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A S-SISTANT AliORN'EY G'EN£.7'\Ai. 

• 

~:epu:rlmen± .of ]us±ire 
?3:.Iusl1ingtnn, ,~L\JL 20530 

AP~ ~0 ~~ 

~ffiMO~~NDUM FOR HONORABLE PHILIP W. BUCHEN 
Counsel to the President 

Re: Legal Opinion on Section 232 of the 
Trade Expansion Act of 1962 and Section 
301 of the Trade Act of 1974. 

This is irr response to your request for an opinion as 
to the possible use of Section 232 of the Trade Expansion 
Act of 1962, as amended (19 U.S.C. § 1862) or of Section 301 
of the Trade Act of 1974, to encourage the use of American
flag tankers in the transportation of foreign petroleum to 
the United States. 

Section 301 can be disposed of summarily. Its appli
cability requires (in subsection (a)(4)) "unjustifiable or 
unreasonable restrictions on access to supplies of . . . 
raw materials . . . which burden or restrict United States 
commerce.u Even assuming that high prices (the only con
ceivable present restriction) could in some situations 
qualify under this language, to assert that they do so at 
present W'Ould involve the President in an obvious contra
diction, for his recent actions in Proclamation 3279, as 
amended, pursuant to Section 232 of the Trade Expansion Act 
of -1962, as amended, are predicated on the finding that too 
much foreign petroleum is coming into the United States. 
To simultaneously determine that our access to foreign 
petroleum is unreasonably being restricted would seem impossible. 
Our conclusion, therefore, is that there is no legal basis for 
using Section 301 to encourage the use of American-flag tankers 
in the transportation of foreign oil. 

Section 232(b) of the Trade Expansion Act bf 1962, as 
amended (19 U.S.C . § 1862(b)), empowers the President, after 
determining that an article is being imported in such quan
tities or under such circumstances as to threaten the 
national security, to ntake such action, and for such 
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a s he deems necessary to adjust the imports of such article 
... so ' that such imports will not so threaten the national 
security. n \-J'hile the President 1 s powers are broad, they 
a r e limite d to actions which in his view are nnecessary to 
adjust the imports of such article. 11 This suggests that 
actions not deemed necessary for that purpose are not author
i~ed by this Section. It is surely difficult to assert that 
the use of American-flag tankers is necessary to adjust the 
imports of petroleum. 

Despite this limitation on the President 1 s power under 
Section 232(b), it has been accepted Presidential practice, 
in adjusting imports of petroleum, to attack related social 
or political problems through the medium of the import restric
tions. Thus, for example, Proclamation 3279 provided for 
the fair and equitable allocation of petroleum imported into 
the United States long before Congress passed the Emergency 
Petroleum Allocation Act, Pub. L. No. 93-159, Nov. 27, 1973, 
87 Stat. 628 (15 U S.C. § 751 et ~.) . . The allocation system 
did not itself limit the flow of petroleum imports, which was 
achieved first by quotas and now by fees, but rather was used 
to soften the impact of such limitation upon the economy at 
l a rge. Similarly, regulations encouraging the use of American
flag tankers might be justified as a means of softening the 
impact on the American merchant marine of the reduction in 
petroleum shipping revenues attributable to the import restric
tions. 

Horeover, even if the strict language of Section 232(b) 
were not interpreted to give the President power to take 
a ffirmative action for any purpose other than the adjustment 
of imports, it in no way prevents him, in determining how 
that adjustment is to be designed, from taking into account 
other social or political considerations. For example, Pro
clamation 3279, as amended, allows the Administrator to exempt, 
from some of the fees, petroleum which is applicable to nnew, 
expanded, or reactivated refinery capacity. 11 Section 4(b)(l). 
Thus, in effect, the President is simply E£! taking action 
with respect to certain imports under Section 232 in order 
to f oster the creation of new refine~; capacity. Even ~ ~ 
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strict reading of the statute permits such exceptions to 
be made , It seems likely that a provision of this sort-
amounting to Presidential nonaction rather than the use of 
Section 232 powers--could be designed with respect to petro
leum carried on U.S. tankers. In fact, a closely comparable 
provision already exists in Section 3(a)(2) of Proclamation 
3279, as amended, which reduces fee s on finished products 
from Samoa, Guam, the Virgin Islands or a foreign trade 
zone if they are transported to the Customs territory of 
the United States by American-flag vessels. 

We conclude, therefore, that it may be permissible to 
take affirmative action under Section 232 for the purpose of 
softening the impact of reduced petroleum importation upon 
American shipping; and that it is clearly permissible under 
the terms of that section to withhold Presidential action 
(by exempting from fees) for that purpose . We must note, 
nonetheless, that the scope of the powers conferred by 
Section 232 has always been regarded within the Executive 
branch as vulnerable to constitutional attack. The Executive 
has sought to use those powers in as narrow a fashion as 
possible in order to reduce the risk of court decisions that 
might invalidate the section entirely or limit itsscope by 
interpretation to avoid the constitutional issue. Cf. 
Yoshida International, Inc. v. United States, 378 F. Supp. 
1155 (Cust. Ct. 1974), appeal filed. Obviously, when Section 
232 is used in significant degree--whether by positive 
Pres idential action or by a scheme of exemptions--to achieve 
social policies apart from the mere restriction of imports, 
the risk is greatly increased. It seems to us this is par
ticularly the case when the social policy relates to a 
matter on which attempted legislation has recently been de
feated. See H.R. 8193, the U.S. Tanker Preference Bill, 
vetoed by the President on December 30, 1974, 11 Weekly 
Compilation of Presidential Documents 5-6 (1975). 

orney General 
Office of Legal Couns el 
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