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THE WHITE HOUSE -
WASHINGTON |

 August 17, 1974

MEMOR.ANDUM FOR: MR, PHILIP W. BUCHEN
FROM: | WILLIAM E. TIMMONS#2{
SUBJECT: - Access to Tax Returns

Attached is a telephone request I would like the President to
" make on Monday.

Youwill notice I suggest the President pledge to personally
authorize in writing the Secretary of Treasury to turn over
to the Chief Executive any IRS returns that may be necessary

- for review.,

‘Do you have any ob;ectmns to this commitment? Frankly, 1
thought the current law required personal authorization anyway.

Attachment
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THE WHITE HOUSE

WASHINGTON

August 17, 1974

RECOMMENDED TELEPHONE CALL

TO:

RECOMMENDED BY:

DATE OF CALIL:

PURPOSE:

BACKGROUND:

Senator Lowell Weicker (R-Conn)

William E. Timmons

Monday afternoon, August 19

To urge Weicker to drop his IRS
amendment to the White House
Authorization

A,

The Weicker amendment provides that
no federal tax returns shall be made
available for inspection by, nor shall
any copy be furnished to, any officer

or employee of the Executive Branch
other than the President or an officer

or employee of the Departments of
Treasury or Justice concerned with the
tax returns, the payment, collection, or
recovery of tax or any offense arising out
of the return.

White House Authorization legislation passed
both the House and Senate. The Senate
version was less restrictive and the
Administration supported it. The Conference
adopted basically the Senate language but
rejected a Weicker IRS amendment on
grounds it was non-germane in the House.
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TALKING POINTS:

The House agreed to the Conference
Report, but the Senate tabled it on
motion by Weicker who continued to
press for his IRS amendment. Later
the House agreed to Senate amendment
with amendment, once again deleting
Weicker IRS provision. The issue is
now before the Senate for third time and
Lowell is insisting on his provision.

House leaders are fed up with Weicker
and said they would sustain a point of
order if Senate insisted on IRS amend-
ment. They also point out that Ways and
Means Committee is considering com-
prehensive legislation in the field;
amendment prohibits use of tax returns
for statistical studies by Census Bureau;
etc.

Senator Hugh Scott suggested to us that
the President meet briefly with Weicker
to urge him not to press his amendment
and pledge to personally authorize in
writing any IRS tax returns that may be
necessary to review.

Weicker, however, said a meeting would
serve no useful purpose because he will
insist on his provision.

Lowell, the White House Authorization is

important to me. I know how strongly you
feel about correcting abuses in the federal
government and particularly among White
House staff.



If your IRS amendment carries in the
Senate, the whole Authorization will
be defeated in the House on a point of
order.

While I'm not familiar with all the legal
and appropriate uses of tax return
information -- by the Justice Department,
Bureau of the Census, etc. -- I can
assure you that if it ever becomes
necessary for me to look over an
individual's return, for high appointive
office for example, I will personally

write the Secretayy of Treasury requesting
the information:yNone of the White
atl will have that authority.

I'd appreciate your dropping your amend-
ment so the White House Authorization

can be enacted.
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SUBJECT: Access to Tax Returns

Attached is a telephone request I would like the President to
make on Monday.

You will notice I suggest the President pledge to personally
authorize in writing the Secretary of Treasury to turn over
to the Chief Executive any IRS returns that may be necessary

for review.

Do you have any objections to this commitment? Frankly, I
thought the current law required personal authorization anyway.

Attachment

LIPS

o

Ny



THE WHITE HOUSE

WASHINGTON

August 17, 1974

RECOMMENDED TELEPHONE CALL

TO:

RECOMMENDED BY:

DATE OF CALL:

PURPOSE:

BACKGROUND:

Senator Lowell Weicker (R-Conn)

William E. Timmons

Monday afternoon, August 19

To urge Weicker to drop his IRS
amendment to the White House
Authorization

A,

The Weicker amendment provides that
no federal tax returns shall be made
available for inspection by, nor shall
any copy be furnished to, any officer

or employee of the Executive Branch
other than the President or an officer

or employee of the Departments of
Treasury or Justice concerned with the
tax returns, the payment, collection, or
recovery of tax or any offense arising out
of the return.

White House Authorization legislation passed
both the House and Senate. The Senate
version was less restrictive and the
Administration supported it. The Conference
adopted basically the Senate language but
rejected a Weicker IRS amendment on
grounds it was non-germane in the House.
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C. The House agreed to the Conference
Report, but the Senate tabled it on
motion by Weicker who continued to
press for his IRS amendment. Later
the House agreed to Senate amendment
with amendment, once again deleting
Weicker IRS provision. The issue is
now before the Senate for third time and
Lowell is insisting on his provision.

D. House leaders are fed up with Weicker
and said they would sustain a point of
order if Senate insisted on IRS amend-
ment. They also point out that Ways and
Means Committee is considering com-
prehensive legislation in the field;
amendment prohibits use of tax returns
for statistical studies by Census Bureau;
etc.

E. Senator Hugh Scott suggested to us that
the President meet briefly with Weicker
to urge him not to press his amendment
and pledge to personally authorize in
writing any IRS tax returns that may be
necessary to review.

F. Weicker, however, said a meeting would
serve no useful purpose because he will
insist on his provision.

TALKING POINTS: A. Lowell, the White House Authorization is
important to me. I know how strongly you
feel about correcting abuses in the federal
government and particularly among White
House staff.



If your IRS amendment carries in the
Senate, the whole Authorization will
be defeated in the House on a point of
order.

While I'm not familiar with all the legal
and appropriate uses of tax return
information -- by the Justice Department
Bureau of the Census, etc. -- I can
assure you that if it ever becomes
necessary for me to look over an
individual's return, for high appointive
office for example, I will personally
write the Secretary of Treasury requesting
the information. None of the White House
staff will have that authority.

I'd appreciate your dropping your amend-
ment so the White House Authorization
can be enacted.
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2. Scope of statute. It should be noted that the draft statute
regulates access to a broad category of tax information, as well as tax
returns. This is accomplished by the definitions, in section 6103(a)(2),
of "tax returns' and "tax return information.'" The statute protects,
among other things, information concerning the audit or investigative
status of a taxpayer's return and IRS investigative files, as well as
individual items of information on the tax return.

3. Presidential use of tax information. Because of its broad
scope, the drait statute protects certain kinds of tax information that we
believe almost all persons would concede should be available to the
President in the performance of his responsibilities as Chief Executive.
For example, review of economic policy options (particularly tax policy
options) may require examination of effects on the major components
of affected industrial sectors presented in a way that would reveal tax
information items for particular corporate taxpayers. Advance brief-
ings on major tax administration developments may entail disclosure of
information respecting particular taxpayers' tax liability.

On the other hand, substantial controversy exists respecting access
of the Office of the President to raw tax returns. We have focused our
analysis on options for restricting such access. However, it should be
noted that even if specific limitations were placed on the President's
right of direct access to tax returns, the draft legislation would provide
other methods, albeit limited, for him to obtain returns. Under
sections 6103(c)(1), (5) and (6) or section 6103(k), the President could
obtain a return with the consent of the taxpayer, for example, a pros-
pective Vice Presidential appointee. However, it would not be possible
or practical to obtain a taxpayer's consent in all cases.

4. Recording provisions. With certain exceptions not applicable
to the Otfice of the President, section 6103(m)(4) of the draft statute
would require the IRS to maintain a record of all requests for tax in-
formation and the response thereto. This record would be available for
examination by the Joint Committee on Internal Revenue Taxation and by
its Chief of Staff. This ensures legislative review and oversight of the
practice of the Office of the President with respect to requests for tax
information. '

II. Some Pros and Cons of Substantive Restrictions on Access

1. President and the Office of the President denied any access to
tax returns.

Pros : e,

--demonstrates maximum commitment to taxpayer
privacy.



-3 -

-

--provides some assurance against intervention in
IRS enforcement activities.

Cons

~--simple concept easy to administer and to explain.,

--denies access to information which may be needed

for legitimate policy and management purposes and
effective Executive oversight.

--questionable whether President should have less
access to tax administration information than to
information relating to the administration of any
other agency.

--potentially difficult to reverse should it prove

unworkable, regardless of how initially implemented.

2. Access limited to President personally, *
Pros

--demonstrates commitment to taxpayer privacy.

--provides some assurance against intervention in
IRS enforcement activities by Presidential assistants.

Cons

-~simple concept easy to administer and to explain,

--impractical for President personally to review and
analyze tax returns in all cases and for returns

always to be transmitted personally to the President
and not through chief Presidential assistants.

--limits policy review capabilities and effectiveness
of chief Presidential assistants.

--creates potential for unintentional infraction.

*While not entirely clear in the dralt legislation, it is intended that

T EORG
requests for tax information must be signed personally by the
President. The draft legislation will be revised to clarify this
point,

vy s‘i\
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3. Require requests for tax returns to state the purpose and justi-
fication of the request.

Pros

--necessity to justify request enhances probability that
interests of taxpayer privacy will be considered and
respected.

~=--provides more adequate written record for review
and oversight of actual practice.

Cons .

--invites consideration of whether the stated purpose -
is proper and the justification adequate and raises
question regarding the consequences of a negative
conclusion.

e. g., raises question whether IRS can refuse
improperly substantiated request or whether
taxpayers have judicial remedies.

--may impliedly require publication of standards for
justifying requests, which may prove difficult to
develop or explain.

--ambiguity respecting implications of requirement
enhances, rather than reduces, potential for con-
troversy over Presidential access to tax returns.

4. Direct tax officials to refuse to comply with requests they
consider improper and require justification of request.

Pros

--gives assurance of 'independent' review of
consistency with taxpayer privacy.

--makes it possible to specify consequences of finding
request improper.

Cons

-~inherently inconsistent with the fundamental
organizational principle, under which all
officers and employees of the Executive Branch 5
are answerable to the President and carry out his™
policies.

t
i
1
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-~-raises potential of controversy over relations
between the President and tax officials.

e. g., what if an official who refused to
comply with a request were fired
or transferred?

5. Create a watachdog mechanism to ensure respect for taxpayer
privacy by a review, either by the President or by the Domestic Council
Committee on Privacy either initially or on request of IRS.

Pros

--demonstrates commitment to taxpayer privacy.

--maintains flexibility in access to tax information.

--keeps review function within the Executive Office
of the President and thereby reduces potential

for controversy.

Cons

--may be regarded as paper commitment without
real teeth or impact.

~--may prove unwieldy and introduce undesirable
delay where speed essential.

.

III. Pros and Cons of Methods of Implementing Restrictions

1. Include all access restrictions in statute.

Pros

--maximum expression of commitment to
principle of limiting access.

--invites joint consideration of problem with
with Congress.

Cons

-~-raises Executive Power question.

~-limits flexibility for the future and for other
Administrations that may have different operat- < UTBR SN
ing requirements. - <

e
RERE Y
-

--makes Congressional action on issue more likely,
with potential of unacceptable restrictions.

o
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2. Adopt Restrictions by Executive Order.

Pros

--avoids Executive Power problem.

--maintains flexibility for the future.

~--permits experimentation with different approaches
and gradual identification of maximum workable
protection for taxpayer privacy.

--can be done immediately, without awaiting legislation.

Cons

--may be regarded as evidencing less commitment
to taxpayer privacy. :

--may suggest unwillingness to work out rules
with Congress.

3. Adopt by statement of executive policy.

Pros

--maintains maximum flexibility, permitting more
rapid initiation of policy and frequent review or
revision.

--could be used in conjunction with statute or
Executive Order as a supplement or clarification.

Cons

--provides less dramatic commitment to taxpayer -
privacy.

&
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THE WHITE Housk

WASHINGTON

8/22

TO: PHIL BUCHEN
FROM: GEOFF SHEPARD

FYI

COMMENT

Apparently Justice feels quite

strongly about Treasury's

Proposed legislation to restrict

access to tax returns.
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LEGISLATIVE AFFAIRS

- - ' 3 ,/7/ -
ASSISTANT ATTORNEY GENERAL ) ﬁ /‘ ;/' 6

Bepartment of Susiice
TWashington, 8.C. 20530

AUG 20 274 | K/ﬁ

3 ' o
Honorable Roy L. Ash zgaLLAA/IOLA/

Director, Office of
Management and Budget
Washington, D. C. 20503

Dear Mr. Ash:

This is in further response to your request for the
views of the Department of Justice on the Department of the
Treasury's draft bill "To amend the Internal Revenue Code of
1954 to restrict the authority for inspection of returns and
the disclosure of information with respect thereto, and for
other purposes." The information and views herein supplement
my letter of August 15, 1974, and respond to the request
received at a meeting at the Office of Management and Budget

‘on August 16, 1974, for specific details and data in support

of the difficulties with the draft'enumerated in the earlier
letter. ' S

. Before detailing the specific support data, we wish
to reiterate that we believe the provisions of the proposal
limiting access to returns or return information and disclosure
thereof in a judicial proceeding seriously impair the indepen-
dent functioning of the Department of Justice. At the very
least, we believe that the restrictive sections which read as
follows should be deleted:

However, such return or return information shall .

_ be disclosed to such officer or employee only to
the extent that the Secretary or his delegate
determines that such disclosure would not serious-
ly impair the administration of Federal tax laws.
Section 6103(qg).

However, such return or return information shall
be disclosed in such a proceeding only to the
extent that the Secretary or his delegate deter-

’ mines that such disclosures would not seriously _
impair the administration of Federal tax laws. ..
Section 6103(h) and (i). _ ey

Otherwise, the Department would be required to Zi
secure approval of a Commissioner or his delegate to obtain ¥’
evidence relevant to litigation pending or anticipated and -
also to the use thereof.
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The following material repeats the points made in
our earlier letter and then lists supporting data.

1. In almost every criminal income tax case, we
encounter defenses of loans oOr gifts from a third party to the
taxpayer under investigation. In these situations, it becomes
imperative to obtain the third party's tax returns for the
years in qguestion to ascertain if the third party had suffi-
cient income to make the loan or gift in question. Similarly,
we would be interested in obtaining any gift tax return that
may have been filed by the third party. In the situation of
an alleged loan, we would also need the third-party's returns
to ascertain whether or not he was reporting any interest income
relating to the loan. Some examples of instances in which third-
party tax returns were utilized during the investigation, in
pretrial preparation, or at trial, are:

a. Hill v. United States, 363 F. 2d 176 (C.A.
5, 1966). In this tax case, the defendant received
one-third of certain monies diverted from a corpo-
ration. A witness-.for the Government, who also
received some of the corporate money, testified for
the Government to the effect that he received some
of the money from the corporation. The Government
introduced into evidence the return of the third-
party witness to show that he had reported the money
on his return. The Court held that the return was
relevant to show that the witness' testimony was not
motivated by a fear of prosecution for tax evasion.
Said the Court: "It was admissible upon the question
"of his interest or lack of interest in the outcome of
the trial, and thus went to his credibility."

b. United States v. Wilmoth (N.D. W.va.). Wilmoth
. was charged with income tax evasion (Section 7201).
The net worth plus nondeductible expenditures method
of proof was utilized. As part of the expenditures
case, Wilmoth was charged with nondeductible legal
\ fees of $500 per month in each of two years. The legal
fees in question had been paid to then Governor W. W.
Barron. Wilmoth contended that the payments to
Governor Barron constituted political contributions
collected by him on behalf of Governor Barron and,
thus, did not represent nondeductible expenditures.:
Covernor Barron was also under investigation and was
uncooperative with Government agents and. the grand
jury investigating Wilmoth. Reference-was made to
Barron's tax returns and underlying workpapers, and it
was revealed that Barron treated the Wilmoth payments
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as legal fees, thus supporting the Government's
theory of the case. Relying on the Barron tax
records, Department of Justice attorneys, and
ultimately the grand jury, concluded the pay-
ments represented nondeductible expenditures
(income) to Wilmoth.

Barron and Wilmoth had also engaged in joint
investments which resulted in capital gains on
a certain stock transaction. Wilmoth's invest-
ment in the stock could only be arrived at
indirectly by subtracting the basis reported by
Barron from the total purchase price. The re-
mainder represented Wilmoth's cost (basis) for
net worth computation purposes.

c. United States v. Nicholas Tweel (S.D. Fla.).
Occasionally, taxpayers attempt to evade taxes
by shifting their income to others. 1In this-
case, which is presently pending in the S. C. of
Florida, Tweel caused others to report his in-
come on their returns. 1In cases such as this,
it is essential that Department of Justice attor-
neys have access to the third-party returns in
order to evaluate the adequacy of the case against
the taxpayer in obtaining an indictment and as
evidence in the trial of the case.

d. United States v. Kerner (D.C. Ill.). The.
evidence introduced during the trial of this
case established that in 1966 Otto Kerner
received bribes from one Marj Everett in the
form of racetrack stock. Kerner maintained that
he purchased the stock in 1962. Mrs. Everett's
" 1966 tax return and tax audit corroborated her
testimony that the transaction occurred in 1966
rather than in 1962 as contended by Kerner.

e. Arthur Zezima (D.J. # 5-14-3319, pending).
This is a net worth case in which the taxpayer
contends he received a $40,000 loan from his
cousin and that the alleged loan in part accounts
for his unexplained net worth increases during
the prosecution years. Of course, the cousin is
uncooperative. Reference to the cousin's tax
returns reveal that he had insufficient income
to have accumulated and made a $40,000 loan to
the taxpayer. 1In a case such as this, it is
essential that the Department of Justice have
ready access to the returns of third parties.

=
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2. Under Brady v. Maryland, 373 U.S. 83 (1963), the
Government is required to furnish a defendant with any exculpa-
tory material in its possession. Yet the proposed statute
would preclude this, if contained in third-party tax returns or
return information, unless the Commissioner authorized produc—
tion in accordance with Subsection (h) (4).

a. United States v. Fruehauf Corporation
(E.D. Mich.). Third-party return information
in the form of private rulings in the Govern-
ment's possession and favorable to the taxpayer's
position was ordered to be disclosed to the
defendant under the rationale of Brady v.
Maryland, 373 U.S. 83 (1963).

b. George J. Novicki (N.D. Ohio). In a prose-
cution of a commercial return preparer for viola-
- tion of 26 U.S.C. 7206(2), the defendant moved
for the production of his client's returns for
~ years preceding the prosecution years, citing
Brady v. Maryland, supra. The Government was
" not ordered to produce the returns because the
motion was not timely. The clients were required
to produce these returns at trial, however, in a
successful defense effort to demonstrate that
the clients had been claiming false deductions

. for many years prior to their relation w1th the
defendant.

c. Nicholas J. Tweel (S.D. Fla.). Citing
‘Brady v. Maryland, supra, the defense has moved
for third-party returns in a case involving
charges of attempted tax evasion. No ruling
has yet been made on the motion. The defense
claims that the income which the Government
attributes to the taxpayer is actually income of
third parties which is reported on their returns.

i 3. Under the existing Presidentially approved regula-
tions, we are specifically entitled to be advised as to the
fact of whether members of the jury panel have had any tax
controversies, civil or criminal, with the Internal Revenue
Service. The proposed bill makes no provision for the furnish-
ing of such information; to the contrary, the provisions :
relating to third party returns or information would preclude
the Department of Justice from obtaining such des1rable infor-
mation in its conduct of lltlgatlon.
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In the trial of criminal tax cases, it is essential
that the attorney for the Department of Justice be able to
determine whether a prospective juror has ever been the subject
of a criminal or civil tax investigation. A survey reveals
that prior to jury selection and if time permits, the great
majority of the attorneys in the Tax Division, Criminal Section,
make inquiries concerning whether prospective jurors have been
involved in IRS tax controversies of any kind. The primary
.reason for such inquiries is to prevent a prospective juror
from airing the details of his particular IRS problem within
hearing of the other members of the jury panel. Armed with
knowledge that a prospective juror has been involved with IRS,
the trial attorney may exercise a peremptory challenge and
thereby foreclose the possibility of the juror making statements
prejudicial to the Government's case.

A veteran trial attorney related an incident in which
a prospective juror stated that the IRS had recently seized his
business for nonpayment of taxes. Despite the juror's denials
that he had any ill feeling toward IRS, the effect such a
statement had on the other jurors is obvious.

There is always the possibility that a prospective jurox
engaged in a civil or criminal tax controversy with IRS will
not reveal this fact during jury selection. In such an event,
the juror may be selected and may, in the course of jury delib-
erations, discuss his case with the other jurors.

Three of the many cases in which the Government used
information obtained from IRS in the jury selection process
include: United States v. Levy, 326 F. Supp. 1285 (Conn. 1971),
aff'd, 449 F. 24 769 (C.A. 2, 1971); United States v. Coblentz,
453 F. 24 503 (C.A. 2, 1972), cert. denied, 406 U.S. 918 (1972);:
United States v. Windham, 489 F. 24 1284 (C.A. 5, 1974).

As recently as July 15, 1974, the Commissioner of
Internal Revenue recognized the need on the part of Department
of Justice attorneys for tax information on prospective jurors
when he promulgated Commissioner's Delegation Order No. 83 (Rev.
5), 39 C.F.R. 8072 (1974 CCH Y6780). This order delegates
authority to various IRS officials to furnish an affirmative or
negative response concerning whether a prospective juror in any
federal litigation has been or is being investigated by the
Internal Revenue Service.

4. As in criminal cases, so also in civil cases
involving omissions of income, particularly those involving
fraud penalties, we might be prevented from using a third party's
tax return to assist in proving the receipt of income by the
taxpayer before the court,. even though that payment may be
reported on the third party's return.

(
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We have received third-party returns where deductions
were claimed for business expenses paid to third parties.

Heckman wv. U.S. (D.C. Nebraska; DJ No. 5-45-1293)

U.S. v. Championship Sports Inc. (S.D. N.Y.; D.J. No.
5-51-8906)

U.S. v. Feature Sports Inc. (S.D. N.Y.; D.J. No.

v
-51-11191)

5. and 6. 1In the case of deductions of a given type
or claimed by a certain category of taxpayers, e.g., physicians
or attorneys or home office deductions, it is frequently appro-
priate, if not necessary, to examine, and perhaps use, returns
of other taxpayers similarly situated in order to determine
whether such deductions are proper or are correctly claimed by

the category of taxpayers as related to their business or pro-
fession.

In civil tax cases, such as those involving the imposi-
tion of the accumulated earnings tax, or those involving the
reasonableness of deductions for officers’ salaries, it is
necessary to examine, and sometimes use, tax returns of similar
businesses or taxpayers as evidence of the propriety of the
liabilities contested in the immediate proceeding.

In reasonable compensation cases, we request returns
of competitors to ascertain what salaries they pay.

Miller Box, Inc. v. U.S. (N.D. Ala.)

Palmetto Pump & Irrigation Co. v. U.S. (M.D. Fla.)

O.K. Electric Co. v. U.S. (D.C. Nebraska; D.J. No.
5-45-1337) '

Edwins Inc. v, U.S. (W.D. Wisc.)

Herbert Horita Inc. v. U.S. (D.C. Hawaii; D.J. No.
5-21-469)

Q.C.M. Maryland v. U.S. (Ct. Cls.)

Section 531 penalty to show needs of similar companies.

. Donrus Inc. v. U.S. (W.D. Tenn.)
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In unreasonable accumulations cases, we use third-party returns
(531 issue) to show shareholder tax avoided.

—

McNally-Pittsburg v. U.S. (D.C. Kan.)

Cataphote Corp. v. U.S. (Ct. Cls.)

e

Clayborne Inc. v. U.S. (Ct. Cls.)

JJJd Corp. v. U.S. (Ct. Cls.)

7. Similarly, in cases under Section 482 of the Internal
Revenue Code, involving the Commissioner's power to allocate income
or deductions between or among commonly controlled organizations,
we might be prevented from using the returns of those taxpayer-
organizations not parties to the proceeding. Such cases include:

"‘Abel Investment Inc. v. U.S. I(D.C. Neb.; D.J. No.
5-45~1309)

a

.S. V. Championship'Sports, Inc. (S.D. N.Y.)

|

c

.S. V. Feature Sports Inc. (S.D. N.Y.)

|

8. In all cases which do come within the scope of
the narrow restrictions imposed by the bill such as cases
involving one side of a purchase and sale transaction, with
allocations of the price to covenants not to compete, good will,
etc., or in cases involving partnership transactions where we
would undoubtedly inspect, and probably use, the returns of the
other participants not involved in the litigation, we must still
assume the burden of satisfying the Secretary or the Commissioner
that our use would not "impair Federal tax administration."

4 In cases involving covenant not to compete, we use
third-party returns.

Moscowitz v. U.S. (E.D. Mo.)

National Service Industries v. U.S. (N.D. Ga.)

Birch v. U.S. (D.C. N.D.) A

Wilmingtoh Trust Co., Exec. v. U.S. (Ct. Cls.)

Widow payment cases.

Betty Palmer v. U.S. (W.D. Ark.)
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In wrongful levy suit, returns used to impeach
plaintif£.

Kabbaby v. U.S. (S.D. Fla.; D.J. No. 5-18-8568)

Lapp v. U.S. (S.D. Fla.; D.J. No. 5-18-8124)

John Young v. U.S. (S.D. Cal.; D.J. No. 5-12-5465)

Other situations:

Individual gift or corporate stock; obtained corporate
returns.

Rumley v. U.S. (D.C. Ariz.; D.J. No. 5-8-2579)

Individual loss guaranfy of corporate debt; obtained
corporate returns.

. Modesitt v. U.S. (D.C. Colo.; D.J. No. 5-13-2005)

" Reasonable executor fees in issue; obtained executor's

individual returns to determlne payments made as employee of
estate.

Adams v. U.S. (D.C. Kan.; D.J. No. 5-29-2285)

Returns of grantee in fraudulent conveyance action to
determine if grantee earned sufficient income to verify purchase
price came from savings. :

U.S. v. Ethel Anderson (s.D. Ga.; D.J. No. 5-20-397)

To show awareness of officer shareholder of filing
requirements of tax returns in late filing penalty case.

T. L. Squared v. U.S. (S.D. Ohio)

Other cases where third-party returns have been used:

Hyde Properties v. Clyde McCoy (W.D. Tenn.; D.J. No.
5-72-447) :

Wlthholdlng tax returns introduced to show returns were
submltted without payment so as to establish knowledge of the

corporate officer of the liability and to establlsh insolvency
of the corporation.

-
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Kabbaby v. U.S. (S.D. Fla.; D.J. No. 5-18-8568)
. Income tax returns used in this injunction action for
impeachment as to the existence of source for money where tax-

payer showed negligible amount of income on his return.

U.S. v. Ethel Spray Anderson (S.D. Ga.; D.J. No.
5-20-397)

Tax returns used in a fraudulent conveyance suit to
show grantee of property could not have earned sufficient amount
of incone to support contention that property was purchased w1th
savings. :

- Rostykus v. Rostykus (W.D. Okla.; D.J. No. 5-60-2341)
Withholding tax returns for a'corporation to show
responsible officer signed return and was aware of the existence
of the liability.
" Lapp v. U.S. (S8.D. Fla.; D.J. No. 5-18-8124)
Wrongfﬁl levy suit. Return used to show wife had no ' )
independent source of funds, thus rebutting her contention that
her funds were deposited in joint account.

Data Industries (S.D. Tex.; D.J. No. 5-74-1633)

Used corporate‘tax returns to establish the amount of
adjusted gross income reported and to support dlsallowed claimed
deductions.

U.S. v. Park Cities Bank (N.D. Tex.; D.J. No. 5~73-2498)

This is a 3505 case. Withholding tax returns introduced
to establish amount of wages paid and tax withheld. .

John Young v. U.S. (S.D. Cal.; D.J. No. 5-12-5465)

Wrongful levy suit. Returns used in cross-examination
to rebut plaintiff's contention that funds in question were the
fruits of his business.

G.M. Leasing Corp. v. U.S. (Utah; D.J. No. 5-77-827)

Return used to show it was'improperly executed and thus
support tHe contention that deductions should have been disallowed.

Y
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U.S. v. Biddle (S.D. Fla.; D.J. 5-18-8251)

Prior returns introduced into evidence to establish
projection of income for years for which no return was filed.

U.S. v. Reel (S.D. Fla.; D.J. No. 5-18-8218)

Withholding tax returns to establish that taxpayer
was the responsible officer and liable for the taxes.

In re Sam Senter Farms (S.D. Fla.; D.J. No. 5-18-8180)

Bankrupt's tax returns will be used to compare with
trustee's returns so as to assist in establishing the impro-
priety of certain deductions.

U.S. v. Theodore (S. Car.; D.J. No. 5-67-1222)

Returns prepared by a tax preparer outside of the
district to show need of tax preparer's records for clients
outside the district.

U.S. v. Linn (S.D. Fla.; D.J. No. 5-18-8513)

Returns of the taxpayer introduced in summons cases -
to show that respondent held himself out as an accountant rather
than as a lawyer.

Jackson v. Wisé (Utah; D.J. No. 5-77-807)

Returns introduced in a tort suit to establish that
tax preparer-plaintiff had prepared false returns.

United States v. Maurice Krieger (E.D. Pa.; D.J. No.
5-63-598)

‘Collection action: Corporate return to prove defendant
was the sole stockholder who received assets upon dissolution.

A

U.S. v. J. Donald Schmidt (M.D. Pa.; D.J. No. 5-63-546)

Summons case: Individual return - Accountant questloned

concerning specific items and as to whether they were filled in at
direction of taxpayer.

U.5. v. Norman Davis (E.D. Mich.; D.J. No. 5-37-2691)

.

Summons - Attorney for taxpayer questioned about
specific items on the return. R
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Erwin M. Swam v. Philpott (S.D. I1l.; D.J. No. 5-25-745)

Tort action - Taxpayer cross-—examined about specific
items on his returns.

U.S. v. Gaines Williamson (E.D. Ky.; D.J. No. 5-30-460)

Collection action - returns used to prove taxpayer's
signature.

: Commonwealth Development Ass'n of Pa. v. U.S. (M.D. Pa.;
D-J- NO. 5—63_597) - )

Injunction proceeding -~ returns were available for purpose

of establishing corporate personnel who sought exempt status for
corporation. :

U.S. v. John C. Boals (W.D. Mo.; D.J. No. 5~54-1035)

Summons - attorney and accountant questioned about
specific items on the return. : :

U.S. v. Duffy (M.D. Pa.; D.J. No. 5-63-579)

Collection action - defendant cross-examined as to
specific deductions. '

U.S. v. Terzian (W.D. Ky.; D.J. No. 5-53-1563)

Fraudulent conveyance corporate and individual returns
to establish taxpayer's financial status at time of transfer.

U.S. v. Rotella (N.D. N.Y.; D.J. No. 5-50-~2584)

Fraudulent conveyance - returns necessary to support
fraudulent conveyance theory.

U.S. v. Bbronzino (N.D. N.Y.; D. J. No. 5-50-2636)

Fraudulent conveyance to establish financial status of
taxpayer at time of transfer.

U.S. v. St. Mary (E.D. Pa.; D.J. No. 5-62-3113)

Fraudulent conveyance - cross-examination-of defendant
as to financial status. ' N
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U.S. v. Merrell (N.D. N.Y.; D.J. No. 5-50-2589)

Summons action - attorney questioned about specific
items on the return.

John P. Clark v. IRS (E.D. Pa.; D.J. No. 5-62-3712)

Injunction action - returns were requested for purpose
of cross-examination during discovery proceedings.

The foregoing information is not all inclusive and more
examples could be obtained by delving further into the files.
It is believed, however, that the included information illustrates
the problems and points convincingly to the need for changes in
the draft proposal. ]

Sincez;%i? |
‘W. Vihcent Rakestraw
Assistant Attorney General



Some items in this folder were not digitized because it contains copyrighted
materials. Please contact the Gerald R. Ford Presidential Library for access to
these materials.
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EXECUTIVE ORDER

INSPECTION BY PRESIDENT
AND CERTAIN DESIGNATED
EMPLOYEES OF THE EXECUTIVE
OFFICE OF THE PRESIDENT OF
TAX RETURNS MADE UNDER THE

INTERNAL REVENUE CODE OF 1954

In order to preserve the integrity of the voluntary income tax
collection system and to assure to taxpayers the confidential treat-
ment of information on their tax returmns, and by virtue of the
authority vested in me as Chief Executive, it is hereby ordered thét
any return made by a taxpayer in respect of any tax under the Internal

Revenue Code of 1954 shall be open to inspection by employees of the

Executive Office of the President only within the following limitations

and pursuant to the following procedures:
(a) Such returns shall be open to inspection by
employees of the Executive Office of the President only
upon written request signed personally by the President,

addressed to the Secretary of the Treasury or his

delegate, specifying the name and address of the taxpayer e

whose return is to be inspected and the kind of return or
returns and taxable period or periods for which the

inspection is requested;



(b) All returns requested pursuant to paragraph (a)
shall be delivered or opened for inspection only to the
President personally or to such employee or employees of

the Executive Office of the President as have been identified

by name in the request for such returns.

The White House

August s, 1974
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OFFICE OF THE DEPUTY ATTORNEY GENERAL
WASHINGTON, D.C. 20530

August 27, 1974

MEMORANDUM FOR: Philip Buchen
‘Counsel to the President

FROM: Laurence H. Silbermén %7;6{5;

Deputy Attorney General

SUBJECT: Proposed legislation to amend the
Internal Revenue Code provisions govern-
ing inspection and disclosure of tax re-
turns and tax return information

The Internal Revenue Service has prepared and submitted to OMB

for clearance a draft legislative proposal to amend Section 6103
and related sections of the Internal Revenue Code dealing with
disclosure and use of Federal tax returns. This proposed legis-
lation would replace the current system of inspection of tax
returns and use of return information only upon order of the
President and under IRS regulations based on his Executive Orders.
The Department of Justice is deeply concerned about the impact of
this proposed legislation, particularly with regard to our respon-
sibility to enforce the criminal laws.

The draft legislation is presumably an outgrowth of proposed pri-
vacy initiative #6 considered at the meeting of the Domestic Coun-
cil Committee on the Right of Privacy last July 10th. The de-
cision paper for initiative #6 considered at that meeting refers
generally to "new initiatives that further assure the security
and confidentiality of taxpayer data furnished to the Internal
Revenue Service." The paper also refers specifically to "infor-
mation disclosure practices pertaining to such agencies as the
Renegotiation Board, Bureau of the Census and Department of Agri-
culture." Nowhere does the paper mention that a fellow law en-
forcement agency such as the Department of Justice is to be af-
fected by any new legislation.

In light of this background, we were alarmed to discover that the

proposed IRS draft would supersede and change the direction of the
long-standing and thoroughly-considered procedures spelled out in

detail under 26 CFR 301.6103.

e o

\
Ngyya™



We bring this matter to your attention because we found, in
discussions with the IRS, that the Service is adamant on two
matters:

(1) The IRS views as "non-negotiable" a statutory
provision on access to IRS returns, as opposed
to access according to IRS regulations based
on Presidential Executive Orders.

(2) The Service demands that final authority rest
with the Secretary of the Treasury or his
designate, (the Commissioner of the IRS) if a
conflict arises with another Executive Depart-
‘ment concerning access to tax returns or return
information.

Virtually all of the recently publicized abuses of tax information
involved violations of existing law which could be prosecuted under
the existing statutory scheme. As a policy matter, it seems to

us highly cumbersome to approach this matter through further legis-
lative enactments. In the case of abuse of tax returns by govern-
ment agencies other than the Treasury Department, it seems to us
that a revision of current Executive Orders would be a more ap-
propriate way to attack the problem.

In our judgment, the IRS proposal would severely inhibit the At-
torney General in the performance of his statutory responsibilities
and run a severe risk of impairing the efforts of Federal agencies
against organized crime.

We are particularly dubious about the concept of removing from the
President of the United States and vesting in one subordinate De-
partment final authority to resolve conflicts with other Executive
Departments and Agencies as to questions of need for and access to
income tax return information.

Finally, it strikes us as most inappropriate that the approach
taken by the Treasury with regard to information in the files of the
IRS is directly contrary to the position taken by Treasury with
this Department with respect to Treasury's need for access to law
enforcement and information contained in the files of Justice. We
have been very sympathetic to the stated needs of Treasury Depart-
ment units, such as IRS, A,T&F and the like, for information con-
tained in the files of this Department. This Department has a
similar need for information contained in IRS files. Tax returns
and return information are often essential in the prosecutigh fo};
non-tax cases, particularly those relating to "white colla;fbrime \
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and such crimes as extortion, loan-sharking and racketeer-
ing.

The proposed legislation would significantly impair the ability
of the FBI, the Criminal Division, and other Justice Department
components in accomplishing our statutory responsibilities to
enforce the criminal law. Specifically, our major problems with
the bill in non-tax areas are as follows:

(1) The Treasury Secretary would be permitted to
obstruct or otherwise frustrate the Depart-
ment of Justice in the enforcement of the
criminal law.

The legislation proposed would enable IRS to deny access to return
information when, in its own judgment, disclosure of that infor-
mation would "seriously impair the administration of Federal tax
laws." It therefore explicitly allows IRS to subordinate the legi-
timate and statutory law enforcement interests and responsibilities
of the Attorney General to its own perceived "needs."

(2) The proposed legislation would likely permit a
taxpayer to challenge in Court the access of
another Department or Agency to his return or
return information.

Under the present regulations, another Department's request for
access to income tax data is resolved within the Executive Branch.
Although the proposed legislation contains no provision expressly
permitting judicial review, the substantive criteria set forth
with respect to access to and use of return information create

a serious danger that Courts may engraft upon the law both judi-
cial review and judicial remedies. For example, should a tax-
payer learn of a Justice Department request for his tax return --
perhaps through an attempt to obtain his consent -- he might seek
to intervene in the courts. Clearly, the prospect of a taxpayer
intervening with respect to the decision whether the IRS should
turn over his tax returns to the Department of Justice would se-
verely impair our criminal investigations. Moreover, if the Courts
determine that judicial review is available to an aggrieved tax-
payer, they might fashion a requirement of notice to him whenever
the IRS determines to grant access to his tax returns, or con-
ceivably even at the point when a request for access is made.

(3) The substantive standards set forth in the pro-

posed legislation with respect to access to thirdf*o\

party returns are too restrictive. L ‘%l
&

Under the draft bill, such returns would have to have "a{ﬁirectgf[
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bearing on the outcome of the proceedings"” because of a "direct
transactional relationship" or "successor in interest" relation-
ship. However, the returns might be needed in other areas, such
as to impeach the credibility of a witness, and their availability
or unavailability could be decisive in particular cases.

(4) The use in prosecutions of return information
only to the extent that the information could
not "readily be obtained" elsewhere imposes
severe evidentiary problems.

Under the proposed legislation, a prosecutor would in effect be
required to "prove a negative" -- that is, that the information
was not already obtainable from another source. Moreover, to

the extent a return contains an admission of a fact by the tax-
payer, the return might constitute "better evidence" than the
"other source.™ The proposed bill and our discussion with IRS have
disclosed no good reason why there should be an inhibition against
cumulative evidence.

(5) The disclosure provisions with respect to
Presidential appointees and other Federal
Government appointees are inadequate to permit
proper screening of high level appointees in
terms of possible conflicts of interest.

This difficulty could be resolved by permitting, as under current
procedures, access to additional return information if information
detrimental to the potential appointee is uncovered in connection
with materials disclosed under the draft as it currently stands.

The Justice Department has already submitted to OMB our detailed
views as to the impact of the IRS legislation in tax cases. Copies
of our letters to Mr. Ash in this regard are attached for your
information.

Attachments
























































