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THE WHITE HOUSE 

WASHINGTON 

Passamaquoddy Issue 

., 

1. Interior finish up work on its 
Litigati~n Report to Justice. 

2. In this process, invite 
Indians' input. (State 
this~ so have Indians). 

State and 
has asked for 

3. Interior send final Litigati~n Report 
to Justice. 

4. Jus~ice release this to the intc;rested 
parties. 

5 • . 'Jhite House send letters to the parties 
inviting written input to a "settlement 
concept n opti ~n paper. 

6. White House 
conferences 
the inputs 
gather the 
paper. 

host one or more ~.nfonnal 
~f the parties to compare 
and clarify the issues and 

pieces of such an option 

7. vfuite House, together with Justice, 
Interior and Indians and in consultation 
with State, Congressional Delegation etc 
draw up option paper for President Carter. 

~. Justice report the completion of this 
staff work to Judge Gignoux on his 
deadline of January 15, 1977, and then, 
aad in the light of this, request a 30-day 
extension of the Judge's deadline so that 

PPresident Carter can make U) his mind. 

9. Outcome of the option paper might be the 
draft of legislation which Carter could 
promptly send to Congress -- so that 
early Congressional action can minimize 
economic disruption in Maine. 
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-~- ... • - ' ' - ...... ' :.- -~- :; s. -.,.~ ~,. _.. ~- -- ~· - _ ... -10 ~ • 

· · - · .. :•_ - ---~ ~.,.,... : • . • '·-'5--'Department'~of ·the Interior,::.&dvised the . · 
ebruary 22, ~972 representatives :.. · . . - ---- "".. .-~- . · 

the/ Passamaquoddy- '}:'ri~:'wrote . to.fJ.AsSistan_t ~t~mey ~n.eraJ,~'"Land a?d ~-. 

Co · · f th ·-n · f Indi .,._,:::;;NaturaLResources .DtVtston,..:DeJ)ar.tment -.: 
mnusstoner o e .oureau o - "'· -- -_. -.- . - - . , - -.. - _ 

Affillrs,'l>epa~nt of the Interlor:cM~f:Ju~~~~ - b~_Je~r,. ~t ~0~.u~t for ; 

~.requested . that - .th; United States ~:.r_::;~tti~bon_ ::wo~_d "'.be -~de.~·'>Ttie:~ons, 

;rnnient,·on-·belialf ·o'f.the Tribe~ in~~-}~~~~~~~~~!· wereas:fol~ows: 
"stitute a suit..against ·the State of Maine, ~>:,:':'_~_As ' yoii- are:8ware, no 't~ty--exists 

mearu(of ' redressing the ,wrongs .:"j:::oe:ween :tli~ ··'United - Sta~~nd the . 

arose out of the alleged uncon- -~~~- ~rtbe ·and, except for .~'l~I.ated ..and 

land transactions in violatioz(~~~~"i_nexplicable. inStances iri::,.~e _.ilast, this ·:, 

.Nonintercourse Act. :_'The Ietter·;~t:?DepartmeJlt, in'--its -trust -ea,p&city, has · 

t iur2ed that the ~equested action be filed··~.lfad no dealings ·with ' the:TPbe. , On -

. uly 18;_:·-1972,--the date.-_a8 ~{which ~~;~.the~ cont~i-y!.......it ' is the Sta~f -Mas-
. an action ~oula_ be _ barz:ed-_by_28_Z;if"'~chuset~·a!ld Maine wh~c?i have act

;..:;..-u~C. ·§ 2415(b), ·a special statute of,}: ...,-..--ed as trustees_ !or -the 'tnbal·property- _ 

ior actions. ~eeking da~ages-Jr fo: :alm?st ;-2~00 yea~s. · .. ThiS:"'t'elation: ... . 

from trespass upon" restncted t:Jf':_ : shtp-between,.~h~ .Tr1be and~e-S_ta~s · 

~mu1an lands.' . On March . 24;.-.1.972 the -~_..has appa:-en~!; ~ever ~~;ll~~sbonecl.. 

Commissioner recommended to_ the Solic-"·.~:'~.;;->:b:Y.· th~ Tr2_be -~ntil recently~ ·~~;i1t;: · 
of the .Department of the Interioi.7:'K:ff).'!;;:: • . 3.:.-_· -,..,t,~ :;I-· *' ' . "-•W -*-
the 1itlgatio~~ be. instituted -ancf-B.d-_:·'f[~i~f~:i{~ie~:<tg~,:life Co~~;~~--.O~der· of -~ 
.the.; Solic~tor . that. 28 .U.S.C. • .§_#?){me :16~ .1972,'requesting4j'f;.~ ad

(b) might bar. a suit :after .July 18,·~:~t-Vised- of ;the ::Secretary's""~sion on 
;~ Defendants, - h<lw~ver, -despite r~~~,~~:ti?-~Tribe's.;'rt!Quest by June::-22,~ 1972, 

ed-.urgings by)·epresentatives .of ~e :~~.,this Departnient.ruls againnv.iewed its 

failed to _take ' any - action· :upon d-.f~ position :.Oand \ has ' again o,C~etern:iined - ·; 

,thei:f-,request;f- .: . r.:;, ':.::;-;·~,,,( .. I_ .. '· ' .- 0)-:(~::r-:." tQat . no request -"for migatlOJ! ~hould • 

-.::;1972 pl~intiffs · fil;d ~ th~\\~~ made_. =":~<p:: ~. -· ~-- ~-..;.~J_€;;..-:;:r,: .- · . _ 
• .J.o. : • - :-· -.· .,. - "'";'.(~.;.-~.:... - - ~--~·- - ._-......- . :. - ;-,':~· !"'· • - _ ... f! 

-action. ·seeking __ ::,a ·· declaratory;~.:tt· ;.:_The Depa.t:tment does.'Dot-reach its .• -:~ 

'l;il~~t- t.hal: thee Passamaquoddy ~ribe -~~*:'decision 1!ghtly;~t-Qn the .One liana:--we_ _'·a#zr . - . . . . . ~-s---

tO the protection -of .the Non-:-'-. ..._ ): . .are aws.re tha.t . the tribe mai.o.thus be · 

~ntPN"ourse Act and·Tequesting ·a prelim- :,-.-~- foreclosed • _from ~· pursuing ·:::JtS~ claims 

injunction -orde~ing the defendants ~~;~~against the...;_ State . in·. the"f''federal 

.file a protective action on their behalf · /"'~ 'courts. Ho~ever,- as th~i/-is ·'.,w trust 

.--against the State of Maine before -July ~,.;\· relationship.- ·· ..;between · the ,; - United 

~972: Following a hearing on June · c ; . • States a:n;d-ihis tribe, we anded ines-

72 the Court ordered defendants to capably to --Conclude that the Tribe's 

,-:;;::~~ecide by June 22, 1972. whether they proper legal remedy should be sought 

'.:'Would voluntarily file the 'Protective ac- ~ elsewhere:· ;~· * * (emphasis sup-

::. ~tiori _sought by plaintiffs. In addition, plied ) . . • .. 

~:;I:"··:~- ?· The contacts between the .Federal Govern-_ 
- ··'-"' """ · ment and the Passamaquodd1es, and between 

• Massachusetts and Maine and the Pll.ssama- ·. 

• qnoddies, since 1776, as disclosed by the doc
uments · stipulated -into the :·record in this 
case, are set forth in detail in the Appendix 

·this Opinion. 

4. Congress bas 1>-ince extended 'the time for 
· filing such an action to July 18,' 1977. 'Act 
of ·october 13, 1972, P.L. 92-485, 86 Stat. 
~- . 

.: , 
' 



, - - .. - -, -~~'-·c.- " .- _ . • :·:~~~:-~:~r~t.~~~~-~ .: . .. _,;.--388"FEDERAL SUPPLEMENT,, f.~{·~·---..,·-;:i!J!Ip."hEJ.~""..:.. ' 
~· ~' ~ - ~;. • ~j • •• ~~~~~:~ ;:~~~ ~:~~-~: ;;;:·~· ~· ;. • ~-s~~ ~; t:_ -.:-- -~i-~-~~"=;'z~~ 

June ·22, .1972, by means· of .a :written ~- action . .as a ~ party -·cdefendant. .. ;_Qn..,J uly 
· l e;r.:":;::":i~ otice filed with the -Court, · enclosing· a-,·~ 15,;-:,197 4, following. the .completion:or' dis-

. copy _ ort.® June-- 20,.;1~72 letter . ..from - eovery, plaintiffs filed 'a second ~ended . 
the -.bepartm~nt . of:·the-1nterior to th~ ~· arid supplemental ·coinplajnt~ ~-'<:.:\1E~;:~ , ·. 

- Department. of Justice', _ _d.~fendants noti- -~ <;i_;·:-"The_; action is ·. presently- b~fori;. the 
-:o~'iied the~Court that they· would -not _vol- ·_ Court on the basis -of plaintiffs• "second 

~ -untarily_:iile : th(Feques~d acti~!l;:! Th~ ,. amended ·. and ·supplemental . eomplaint, 
,
1 

J • .:.iY. .. -.---~'~ oti~e .~ted_:~ ·f) ;;f .. ~-~-i:J~::.-~rt~~~~: FJ:"~efen~ts:~: .and . ·i:oierveno~.s ~~_an8wers · ~ 'C:::/~;~;:-±l.=,~:~.You·:; are ~hereby •.further ·~otified·~~theretO;· a ·stipulated record,· ·briefs-and :T~~:-7,;._~~,:,..:1 · comistent :uth • .the-; tiici.ion 'of"'~.rii irgument::;r. ~~-'~-" ~ '":~ -_~;.;· · ' . . - ~ ·- . -- ~"'"-~·~.v..-·~ ·'1¥ --,..---' •.·. ~-,.<.t'¢,l!:.;.;;::.~:)r,_.~ jd~~ " -·t·.~~~ ·"" ~r:'"~ :~·~ ~~--~·-r .J" -.,. ... ~ '-lnterior.; Department, ,. the Ass1st ----~~!~{-""'li~~-"<+ .~"'"A-< ...... . _ ~ ... _ 
-.::::.- -.:ant .A~rney Gener&.~n char~ ·of;the~~-:;-.~':llf~i/:i~~~~t;:.;;Je4.b;'tt~~';: 

Lancj -and NaturiJ.l ResourCes Divisio~--=~~----~:J;tf}.:.;.;/p.j.eaefti Action _:;;:;-~ • .;:>:-:-t.._:-· · - d - . .:-:.::::c::~~~ . . ~ ~ .---~ Depaf'!;ment of ,Justice,--:: ~ting:_ un er .:·,. ~ T--;. ;.._~::".; · ... · ·::;::;·;-~"': ~ · -- . .-~ -:; ; ~~-':· -:~ ,_ and J:Dr~:delegation · from.:the·.Atto:ney f ~-~n 'tli;~~ · secon~ -c~ende~ -~d -~-~pple-6~,-.,:'- :,.,- -General .has decided . not . to_insbtute .;" ~e-~"ta!,.. complamt; . . : . plamtlffs .· ~ have , ?. ~~: .~- an acti~n again8t. the S~te of.){aine·; d~?!>~:i'their. ·qrigi~l ·requ~~or.""in- --- · 
;;~<:,.;-.;;.,~ .. ~;~ as requested·: -by -plaintiffs' c~unseL/,~ ~j,?~~t~ve .. ~ief_;and :S~k- on~y a _ de_<:~ra~ . -<. (e .. m-phas1·s supplied) -~_ ... -..... :-.~·:~":._ ~-L·-.· .x- ry JUdgm. ent.·.c The1r bas1c pos1tion ·1s ---~ ·-*"r~·~·-1:~,_[, • ..... ·,_r.,;.t":_.-... ' ... ~· -• ·. . . · ..,_; - - - I J- . -· , - .. •• ~-- • • • • "· f· · •.:;-,;'"that the ·.Nonintercourse Act applies to ~:At . the cone us1on -of .the -- show .eause" all ;:.In- ·a· ·tr·bes· · .·-:, th ' u -ted-"State -- . · . _ • · 1an· · 1 .In . e nt . s, heanng held. on- June 23, 1972 the Court ·_ · · ·1 di .... th p · .. · odd . ..... ,..,..,,d.:._'L t <. - . . . _ _ . -' .' Inc .u ng e assamaqu tes, ~ · L.Ua -=ordere~ defen~nts to .fll~~the-_requested =-·-the 'Act ;8tablishei:i trust -relationship 

_ pro~ttv~ ·actwn ~ga1~st ~15e ~ S~~~"of:_~ ~h.v~n:t}ie ·united~~~~ and the In~ii- . "· 
.. Mame prior to July 1, 1972. -- On-June .. · ·tr'be to h'.ch -,. I" ··- ~ 1 di -~ - - ' .. . ·:· ··-. "·.an - 1 s . w 1 ,I.,.apples, 1ncu ng . , .29, 1:72 _ defen~~ comphe~ ~th ·.the : the"' Passamaqu~di~?-. Ther~<?re;•' they 
Court~ orde~ by fl~~g .an acbon, UmU:d ''say; defimdants .may . .Jiot-deny plaintiffs' 
S~tes Y~ .Ma~e, .,.9!,~11 ;~0~ _1966..._.N~P-! 1~ _-· ' i'equest"for Jitigation.-oti the aole:i-round .thisCourt.•~-----.--".L:..;;..;.;;-:,~.-.; ....... ~:.~-~- -.tha ~.-th .. · - "' re1· • nsh" be-?· .. -. :;:' -~.r-. -:· ··· - ~~:·-s-"----~· . ..__ ..... ~-;·-'"'~' t . ere :18 no _trust atio 1p 3'•. -On Ii'e6ruafy ·t;-.:'1973: -plaintiffs filed · tween.ttlie -United States ·.and the,.Tribe.7 -

- an amended and supplmental complain( h '.Op:Positiori. defendants and intervenor 
.;--, .,,... . -.c-in the :present ·action, .abandoning .. their ~~· ~ntend.,,' that· .only_ ·-:those -Indi~_; tribes lmf.l.~~·~origiD.al request for.Jnjunctive relief _and~~·fwhic~·~nave ' been :~~recogniZed"_;.bY~ the 

' seeking - only ~· a· .declaratoey ~ judgment' '. ·'Federal .. Government ·-l)y treaty. · -:Statute 
the 'Passamaquoddienire -entitled to · ·2~.or~a:con81Stent ·courae..of conduct -are en-

·"-" the ·-protection of -the;. NoriintercQurse~ -~titieii!iO ~tile ptotectfon:'Of the--Noni_nter-· -·~ :Act~'~;:Qn Julie 17:- 1973 .- the State. of" ':course~£ct and. .sinee the Passamaquod- . 
:Mai~~ w8.s- permitted tO interVene in tile ~~-dieS <,have.:, not :-..~ ~~ederally.':..::recog- . ~~~~-::.:;~ ~. -~-::-- ~·~J'~-~ ·- ~ _ .. _ :.~7~ -~.:-~~~~~;;-;":~:c!.F~~::i~-~ii~~~~,: ~~~:;-l~~?t~il ~~- · .... •:,:_;.; -

appeal from.. the June.23, 1972 .-,_7 • • ~ In their fleCOnd =..amended .and supplemental . 
dismisl!ed =-by ·tlie"'-United --States '.- fi-'.:Complai.Ii~plaintiftii_,aJao 'Seek a - declaratory ~-.,.Court" of appeals-.for the First ~Circuit on ·!'' ju~ent· that - the '"Tribe~ is eutitled ~ to the 

motions filed b;v ' .plaintiffs ·and defendants,' .. _-protection of. U •. cs:' ponst. .art. -a:, I .8 . ("The 
:, -after. the- Solicitor General .bad refused de- ;; ··eongresli\ shall . have · ·power "":: -.. • ..;, ...., [t]o 

fendantB permissit>n to proceed. • : •-= .. ---> ·i. regulate Commerce_ ~ ' ~- . · with the- Indi-. ·._- - · · · - · . - '· .. : ·: - -- an Tribes"), art. - I §'1.0 :("[n]o State shall 6~ ·On july- 26, 1972, -'Pur8uant · to stipnlation; · •enter -into · auy ·"Ti-eaty •·· .· ·: ") and art. 
• the Court ordered that the protective action . -- II, §· .. :2 ("[t]he President . . . . shall 

filed against the State of Maine by ·the Unit· .:have . 'POWer, by and ~ with the .Advice and 
ed States on behalf of the Passamaquoddies Consent of . the · Senate, to make Treaties 
and a similar action filed by the United :..~ • . . ; '!). Plaintiffs- have not pressed tlteir 
States on behalf of the · Penobscot In!fian. initial request for this relief, and the appli-

_Nation, United States ·v . . Maine, CLvil No~' - cability to the Passamaquoddies of these 
. 1969 N.D., · be held in abeyance on the · · Coilstitutional · provisions is n'ot presently in · 
Court's docket and that no . action need be · .. issue.. 
taken by the parties in ~ither suit pending 
the outcome of the present action. 
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~-............. nts 8.-.nonjusti£iahl~!'pou~•l;AJ 
. '~ Finally;intervenor conteDas, -- ·;.'·-·. - ... , ... - -- ~ . .. -- .. ~~· -~. -~- .. ~ _,;: ,.. - ·. -... 

caSe is tiot--Cne ·in wrueh declaratory .. ?" :ter of '~sim:tlle"fstatut.Ory interpretation, 
relief=is proper. Plailit1ffs ;e~p0nd th~t .~~2the '·N~runter&,~ ~..Act ':~pplieJf!f,Ofthe ·· 
these ~ affirmative defenses -are· -;without /~PassamaquOddles':';:, The literal .meanmg 
merit: . ~~ .:::...-.-~-~-·,('·- .. · --~: .- _: ~- ~~>., ·'":~:Of .the ' wordS:~-~ployed . in :tb~'~i&tute, • 

- ~- • ">&,""{~- .• --.' - ... ..,.-_ • ~· '\ _, -"~;. ·j ~ -~ .. 1;· .. •. * 
The Court will ·deal : separately . With "-;[_used in their 'Ord~ se~e •. cl~.and · 

each-of the isS't.ies,thus pre8ented. -~2_-_f{~:;_; Jmambiguo~~ly :~compasses~~#!!>eS~C?f - ··~c.-
·.;:7; · r-:---~.:_t·-:... • · ":[£.. -~~·.-::; . ..,.:;.,.'-J.:.".'·'· ~·";;;2?S: ... ,, -~Jndiaris;·indudinsH}l.e Pas~qu~~~; 

'Applicability -of tke Nonintercourse . "the plain language:;of the statute'"fis:COn-_::.. _ •. 
-~I · · A~t to tk~ Passamiiquoddies ~-· ·f. ;:· ;;~;~stent ;.)Vit4{t!t~Congress!on~(~~ ;:_ .-/~;~ 
~ •• - • -,_ • -~ '-""'~ • .- •• ·._· • :-· • :·- ·-:-,··- # · •• .and ,there is no-·legislative'-history;.;Or.ad--,~ ~:._·~~l' 
[1-6J , 'Tne rules of statu.tory .anter- ·,"· _ . . t _ ·t· · · ··"'terp... tat ' ·---.··:~..- .:..'1:.· ..• ~'!'..· , •.. ;::;;.,~.=. · -· .. ; ·_ · - - <"l'mlniS ra IVe • 'ln re IOn ;..;W.ulcu.~n- ,,-:;:" .• •f P_~e~t10n by W1Uch thts Co~:must-pe ..... """" . . ts ' ·th-_.h-: .. '-·rds · fth _ .. . ._.,~."-'.J< .. ~.i{~.';'-/- :-;·:--.~·.-. - -a d · d te · · th · · li b·l·ty·*·..ulc WI .... e wo. e e:n.c~w~-~- .. ·;~ .gut e .m . e _ rm.mm~ e -~PP ca} 1 .:~f#~t: 4 .::~-.. ., :-•~ £~_,:-*"~'::> .. ·:: .,_;;~~~;~~'f.?\:.. - ?'~~ 

of th: N ?nm_terc~n~.rse: ~-c~. ·to ~he, 'P~sa-.. ;:·{:VJ .7] S..Xhe -pio"*~ions of .th_e.:~EEi~:ter:. : ... ;:%i~ 
.·· __ :maq~~ddt.es ' are :sum~aTized ·.ln_ :Um~ .~_coul'l'ie. A-Ct pro¥bitirig- dealin_g8~in}:Indi- · .:;:)~~~ 
~-~ .. + .... ~ ..,._ New ~ngland Coa1 -and Coke . an land without'.the-£ansent of. the;;Unit- • ~.,,~..;-., 

~-·-· F-:?d ws_-{ts~-.9.ir.· ·I963);:~_iol-<~ed stafes . ha!~ .'r.e~ned ~ti~~1-un.: ~..,-~ .""'- · ., ~~ • ' ..... - ~· ,.. . • : ' • - - -ch- d . . -- - f th . f. t -.A t . · ·,s:;.; .• .,...;.:"'-"' -~-· -.•< •••. -- , .·~~, • · ,. · . ~-,, .~:.--, ange -Since- passage u _ e:.~ Irs - c · ·~ .. ;--,_.,<-I· _-...- . ,.,. __ #. -!• -. ~ .L~ .1 .. ·-·· _- -- - ~ - •. • . '-: ·~·~ J 
"In matters of .statutory construction :- in.1.79o.s. The statute in effect in-.:1794, - ~ ~.-;· 

' the . duty of this- court is to give effect . when . _jt{~ssachusetts i negotiated":':' its 
to . the . intent of Congress, -and in~ .~.treaty with the Passamaquoddies; ap
doing -so -our-'· first reference · is of J>lied to land t ransactions with "~-o In
course to the literal meaning of words . dians or nation ·or tribe of Indians," 
employed." Unless the contrary ap- within ~he United States. Act of March 

· pears, it is presumed that statutory 1, 1793; 1 Stat. 329, 330. . Subsequent 
words were used ·iri their ordinary _ versions of the statute, including the 
sense. A primary consideration is present codification, have applied to land 

·"the mischief to be corrected and the transactions with "any Indian nation or 

8.. Bee n..l, 8upra. 
·. '\ ). -



Jn~r··.Llle , term ... ~Y'-~J~"i_:a.S~1i:~tii~·of _ .. .. 
1iteral; ineiming;~~:tttereby :.:en-:$1·.io: .cop~'"With;)t~e~;3ntelligence;:.anci~greed 

::-compassing the. PasS8lllaquoddie8,~wou1d:~:,::or-;:~~i~ia~~:~~~~~lSCaro~ , _, . 

at variance with ·the stat- .:~)ndi~s:t,;y; ;_:·p~w~!i~~!I!h<>fio/,"; .. ~3:2 
· 'nhjectives tc o-:f.,_ th~ . Nonintercourse . ~!885, "88$1:l'2d>Cii~958):'fvacated ~- · 

.. ~e;eon!raiY:~~t-is}~min~ntly.-~L~ub noi!i_; .. . .. . 
,_~a:t::tne·~literal ·interpretation ·· of j<\om:ndiansi-:362 

.. •·• .• _ - . ~ ;:.::. "'":;..r ... -.. •. _.:..,.,, ~. ..;: • ,t -~_:_~-.- _;;..· -,.·;. ~c·...._-- -...•.- """'-":,.... --_ -~--~- ·--- • -: __ ·- ···-·· >:->- ··-~•---.--~• 

_ ~tatutE:~ i~: !eq~~re_~ -~~v~ _eff~ct ;~oc_;£~~~~2a::i!Q29JtCf~-~-~)4}S~h~;~ta;.'!!.1 -~~~ 
"the;Congresstonal '· mtent:.~-c;i.'The Court ·1s '~·" enacted.:.'~.tto :prevento"ln.iiians ~from':::oein 

e §'oLno legislative· -history -of· ·the- ;>;: victi~a:iY:~·irtfulie'oundrels .inclined 
Nonintercourse 'Act, which might reveai j h o"--niak:e ;~"" s'h"afi>"'_:~bafgain") .; .: Alonzo-·.:v.··· 

. wheth;~ the First ·Congress had in mind _": U:ri'ited States;:::249;~~2d cl89;'i9fi\ (-10th '

. ' the . Passamaquoddies . when · it · .enacted ;;, Cir. ·1957),'cert: denied, :355 U:S; .940,""78 · 

·the : 1790 Act. : Nor have defendants " S.Ct. 429, "2 ·L.Ed.2d - 421 (1958) "'(the 

·· oeen able to call to the -court's attention - "'·purpose ~f~·such ·legislation · is to :protect 

< · any administrative interpretation prior the _ Indians- "against the loss ~f~th_eir 

to the filing of the instant litigation as lands by improvident disposition·- ·o 
. 

. .. 
--~ - 9. Clearly, >~the -administrative --determination 

made in response to this Court's order of 

· June 16, 19i2, cannot so qualify. .A.n admin

~lstrative ruling which .is no sooner made 

. - :. I) 
i:han --challenged . is not authori tativp. "' Davies 

W-arehouse Co. -v. Bowles, 321 U.S. 144, 156, 

64 s.c~ 474, 88 L .Ed. 635 (1.944). "" 



~i)~2~.r~~"~ 
{i.he :Act· ~to the -
ry 'Similarly -situ
very- court, ,how-. 
!!E!d the 'purposes~ 
hat the '.intent of-· 
lthe -lands of the --
1ci .preyent~fraud 
:~sui>reme:.gourt~' 
;r;--coniinisSion • -v; _ • · 
• 1 ~·....~:·~- ... -

ton,f"362 :.. Uj). 99~ - .. 
i;7;41L~d.2d "584 - _: 
£[;~;,;~~:"" ~:: :~~~:. ~;: 
o.se1 o~ .• that · [the-:· 
;uti;.is"~ prevent . , 
ient ·or .; improJ)er-- . 
ia··:of'1and8 owned·~_: 
1 ·tO ~other. parties, · 
tates;--without the-." 
and to enable the 
~.parens patriae ~ 
acate ~any· disposi-·· 
~d~~)vi~out it{ 
;?;:;.,.~~~ ~.-~ ~ ·r: -~ : . 
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Kct'i_·purpose: :;; E: ·,
~delaria, . 2.71 ,U.S. ' · . 
561, -562;-70 L.Ed. c 

1t of Congress was ·: ' -"'-:.. ~ 
•ernment's Indian · 
mt1.Y: disposing of · 
mg"Jiomeless J>Ub- .;;, ' . 
:-eby"" lo_ protect . "a 
eople;_ "!ll-prepared .. 
lligence :and greed - . 
scarora ·Natio.n of. ~· · 
tthonty;·:.257:'F .2d . -~ 
),":va.Cated. as moot ·' 
.:Tuscarora Nation 
·os,.-so·-s:et. 960, 4 · 
(th~ ,statute ·was _· 

~dians from being 
!Coundrels .inclined · 
ga.ln") ; Alonzo v. 
.2d .189, 196 (lOth 
d, -355 u.s. 940, 78 
. · 421 (1958) (the 
lation is to protect 

the loss ·of their 
nt =- disposition or 

0 

authoritative. Davies 
:es, 321 tJ.S. 144, 156, 
35 {1944). 
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" - · · "'4-·' -· • · Cite as 888 F Supp 6i9 (lllrs) "'"" ... :--..-"\::/~..;- ·' _ · "· -;:..~ ~. · ''-- _ 
-:_~ -,. -:..~1 • ' . .• ' . • . - =- ..... -. -· . ""' .·. _. .,.- . . . 

overreaching ··by · members of::';~.S.Ct. ; 772, - decided last Term, the Su-

"other·races"); Seneca Nation of Indians ~' preme. Court·., ·reaffirmed. these ·funda

.v . .'United States> ·173 Ct.Cl;,:. 917, _· .923 ;--~. mental propositions stated_in S~nta Fe. 

65) ·("From the beginning -;-this legis..:·, •. : In Oneida,-the Supreme Courfalso again 

lation has .been interpreted as giving the --.::summarized the :.policy of_,,tlie,. United · 

Government a supervisory ~role; :+.States . to proieet' · the~ .rights;i.Of;..lndian 

~~"-n..;..,,. . conveyances -by. Indians·; to · 9thers,~:;.tribes tO the1r:aQoriginallands~V~•·•-
-· ·- . .. ~~~--~ ··.) · ""·,·u;_ ...... ~- .-!'!'- ~- • - _..,. ~ . j' --

to . forestall fraud . ..and . ..;~nfair- ·· -·~·~<Jt - vecy' early became accepted doc- ....... . 

~"{.!;-:~_.;. -tr~~:.<..5~:t:iJf~~·::~r:_.::~~2i'::;.~,~~{i-ine-in -this: ec;urFth&t~~thotigh fee · .~:J/$ 
·-. ~-- .._.... ~~:..~ :=~.,:~-~~~.- .. ~ -... ~ · .•. :i:"=~~::'"'J""'~" ·t..-:1:~~;r;:_:-;..":"',.,;... '--~ -;- ·~··""~· < .. . _ .. ~-,; .. ..., 

~--..;;~v--~t' .:;·-< ·"' ·•• ., ., ;i~.!~<fr-,.. ·~ -~w-:<::title .to the ,larids oceupied;:b_y!;Jndians · .. ,,.l' 
plain m~ng_.inte~reta_tion -· ~';}.when ;the\:!coJonists .. arri~ed. ·,....l)ecame -- ".::i~

_phrase.;~~ant~~~:-~7·~~ ;"".'it~ri~ 'Of'':":~'~ested ·.J~ the ~sovereign-first.the dis- · '~~-
~nwan::•~:-is also.t~~ ~onlr:-co~struction. of<_ :':":}'coverini·Eur~pean ·-:natioti'~and later · 

ifS?··· • ~onmterc~urse ~ct which ~omp?rts > .:f.,;;:tl\e .:original}'States . .and· ~-the ~·lJnited 
···-!UTttl, the baSIC po!ICY . of the-.~mted >0;~States--=-a right of occupancy.;c in the 

as reflected m. the Act, to pro~t ., .:~:.:Indian tribes was nevertlieiesi'Ieeo-g

lndian. right ,.~f occupan~of · ~elr }[~-- ~~nized. :._. ·.That,..right, sometimes ealled 
lands. _.· _T_h~, '. ·m -, .umted• :.;_'.:.~indian·~ title':8iia .good .a&-ainst .all but -

States,v. Santa Fe Pac1f1c R: _Qo., · supra, _.::~-~ ·~th~ sovereign, -- could be ~ terminated 
U.S . .at 34~, ,62 S.~t. at 252, the~u-,,2-~;;.only by-sover~igll act. , Once. the Unit- 

pre~e. Court cite~ t!te Act as emb~ymg_'·i{·.:·, ed States was organized ana the Con- -: 

- . - th~ ·}lnquestioned - general ~-;.,-stitution · adopte.d, these. tribal .rights 

.:pohcy · of J;he "Federal-_ Government_ to ~ 4_>.: to Indian lands became .the~ -exclusive 

'recognize such . right of occupancy; 7:._:, 'i>rovim£ of . the . federal law: \ Indian 

As_stated by. Chief Justice Marshall in ~ title, recognized to be only_.a.:--right of 

Worcester _v. Georgia, supra, 6 Pet.~' .. ~occupancy, was extinguishable ·only by 
[515,] at page 557; 8 L.Ed. 483;- the .: •. ·,.: the· United States~ 'The Federal Gov

Indian trade and intercourse . acts_-_,.~·~,--.ernment toolcearly. step~ - to .deal with 

·"manifestly consider the several Indi-· ~,;::'?;;:the Indians through treaty/ the princi- ~ 

;}an· nat-ions ~ · distinct political • com-. £~:::Pal ·purpose": often . being ·io ., recognize · 

~ .. munities, .having , territorial- bounda:..::;;:,;·, -.."and guarantee ihe :rights ·of Indians to 

· :within which their authority is ·<.:.:?.sj,ecified Ueas ·.-of- land:t% This the 

sive, and having a right to all the : 2u~ited States did with reSpect to the 

within those boundaries, which ~?,-~:' various ·N ew~:;:.Y ork-I~dian ·-tribes, in- _ · 

s .not only acknowledged, but guaran<r~: ~cluding·r~the:>-Qneidas ..... ' Tbe~:. United 
by the United States. :i".,, ,.:· -~ :.-·~-~:,:·states · also -a;serted -the :Primacy of 

Fe al~~ established;-th;t ,;r~c~~~:~~-~'<federal. law:.:Un the dirst'~Noninter-·: 
is not .a pr:req~isj~ -~- ~o~ipt;;::. ~ . .,;~r. ~our~e A:~(p~~ i?-179Qd-~~?-~· .137, 
Act protection~, , : .- . -~ ,··: ~ • :.-:- .i'" ·1.38, wnich. proVIded that '~-r.no. sale of 

.. Nor is it true, as res:rx;nd;~t· urg~;· · ... ·· 1andsmade by any Indians : . 

th~t a tribal claim to any particular .. -~-· within the United States, shall be val

lands m'ust be oas.ed upon a . treaty,-·· ·.. id to any person . . . ·. · . _ or to any 

statute, or other formal government -i· - state unless the same shall 

action. As stated in the Cramer case · be made and duly executed at some 

'[Cramer v. United States, 261 U.S. . · public treaty, held under the authority 

. . 219, 229, 43 S.Ct. 342, 67 L.Ed. 622 of the United States." This has re-

':'.;.; ·. (1923)] "The fact that such right of mained the policy of the United States 

' occupan~y finds no recognition in any to this day. See 25 U.S.C. § 177. 414 

statute or other formal governmental U.S. at 667-668, 94 S.Ct. at 777. 

action is not conclusive." 314 U.S. at (footnote omitted) . 

347, 62 S.Ct. at 252. It is thus clear that the policy embod-

Oneida Indian Nation v. County of ied in the Nonintercourse Act is to pro

Oneida, su~ra, 414 U.S. at 667-668, 94 teet Indian tribes against loss of their 
-- 388 F.Supp.-2 
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3sS FEDERAL"'" SuPPLEMENT-.'"~.ti~1;~f:il,'7F~1>-~~-~ · \-E_-:;:i,~t{;?f)r:~ 

~ --~ -. ~~+;~~-~ -~ .; ::> ·- ·;· ~i[:~;"" ·::-.~~:~.-:·~;::~-:_~;;"· J: ·. · .. ~-, ''.t~i~tC·.S·'.,. :~~·c=_tit~f~_:·y:-

.boriginal_lands by improvident dispos1- .,.:~~;. rights, .including :..that·· of voting "o.8.Jid ·.- >: . 
~~tion· to membe~ of other. races:".." The '-'{1: holding; ~office, :>and · their absorption-. ,~~>· 

~-Passamaquoddiesi· 'an Indian , tribe~ ·· fa1(1:':· in~ · tpe"'.gener.i.l .mass· of- .the p6pula.:., ·'. ·:i-·. 

-witliin ·the Jllain meaning of ~e statuto-;:-.·_.·,_tion; (except that they held -their lands · ' 

· language,. and thereis' no reason why,;"..,f· ln eoinmon); all. forbid the idea· that . 

'""'·f'~n~ should be excluded fronl'theJ>rotec.: · '··;~ they' should be-~lassed With the Indian ,;;, 

. •. -. ····,." . • :_.~:._.>f"-~~-.. J..,.. , _ • • - ..... 

wh1ch the Act affords-:":-:r:~g.:- ~;,· ·~,":X' c, :~:tribes :for-:whom~the 'intercourse · acts-.:-~' .•. 

--- ... _. - . •. -... -.~~ ~~; •·• · .::; .... _~-- .:;.· F..- • • c..;·:~·r ...... : ..... ·:(~ .... ·-.:0. •. - ::.::- • """" •• t 
.;.-;•- .. :-· •• ~ .. 

fenda.nts ADddnterv(mor rely• on:.a::::-:: :.::.: WeJ;:e . ms.ae, :~r-that';in ., the ' inten~ ,:of.,: .. . 

of ,Supre~e ·Court .cases•, ;:ll i~)r-!-''-~·;uie ac£.'<>(:1851 ,it.S-;p~o_visioils · w·ere . .8.P-{,, : ~-

~ --. 
' ·;_~'-... -.. -~ _ ... .. _~ ·-'-:_ -~··,.,a...-~- . -:. - . _ ,_ 

e ·Pueblo Indians "in' New· 'Mex:' '· ~· plicable -:"to :•.ih~"i:.~:'The .. : tribes :.. for,;;. . . 

"~ -
. J, ;.t . -~- '"'!;_ · ~-· .... ·, .. -- ___ ._ ........ , • - ,· -~·..,. -..;.~ ··! • . 

_!~r:.the.~contenti~n that;' despite ~e1 ~~- !V..h~o~:_;t~~{a~•of:_l;~ ~as _mad~)V.e:e . ··. 

language --of , the Noninte.r-. .,:,::;; those ·~sem1-mdependent'·"tnbes .,;.:Who.m .•.. · 

Act, the...Act· applies only t07 Iridi~~:~~-~.:.:O_ti{govemment ·bas' always reeoglliZed,{~ / ·' 
~ ~ ' .-.· ">'- • ,..;.-...~ ....... ·~ ~ . ... '· o.1 ..... -.?; . ~ t • " .. ~ -~~ .. ;.: 

·, an ~ tribes which . have been" "federally ~~ .. ~.!as ::_exe~t . from ·:o!ft"' laws, .... whether.~~~-.. ·,_ 

.. - .• :•·t'- .' : . ..• ·. ". . - ... ,. . . . .• ~-' . • .. 

·-:recognized" by treaty, .statute or a con-.-:·_ . ..- ~thm ,-or Wlth?uL the hm1ts _o~ ··an 1 

'"· · '·'·'·---·~ sistent c6ur8e of conduct~ .United Stat~ · .. orgaz:t~zed -' State' or·· Territory~ ·-ana,_::in ' . 

.:C v.- Joseph, .94 u.s: 614,· 24 -. L.Ea. 295 - ._-:regaro -t0''tli·e~r- d_emestic govemme_nt;:;: ·< 

·'· (1876).; . -United States v. Sandoval 231 : . left ±.<?' their owri. rules and tradi'tio~s:; ·•'· ,: 
. , . . ·• ... ~ ~ . .- ......... ,_ ...... 

• U.S.:28, 34 S.Ct. 1, 58 L.Ed. 107 {1913).; --_ .,in whom--we _have .-:recognized :tne1
':Ca- . ~ 

, .. -.. :United _States -:.·:v. · Candelaria .. , $Upra • ..._:~.-::.: pacity-:' to -::'make·Hreaties; and ":"iVith · 

:,=_close :--a~alysis --of •these -dedsio~s •. how-: ·-·f. .:whom:'_the governments, state ana.: i-ta- .·· 

_;--:-eV-er; leaves .little doubt that the Act -:~" ·_tioria1/'deal, with a· few exceptions only, ,·· 

:.~means·_what it say,s and that the protec-· :' __ 1n ~heir ' natlonill .'or tribal character, · ... ' 

·· .. tion of the/Act 'is not limited ·to "recog- ): and not as individuals: '94 U.S. at '6i7: · 

nized" tribes. · : '--: :, .. ,~;.-.: :':_ · ~,-_ : -__ ,_-~ '" :-. Itjs ·uncl~r-~bether th~ Court beid that 

··, Co~gres; h~d ~te~ded th~ ' 1834 N~n.::-·")lie ~=Pue.blos; we~i]i.~tribe . otitsia~~_; th~ · 

intercourse Act· to the New· Mexico ·and-"~ scope-or.· the Act, c·or-~simply not a tribe. 

.... 
• ' 

-· - !'!' _., !· ' - ...... 
~ - ( 

~-- utah·. territories in 185r:r Act of 'Feb. ln' .. either event, ·it"is clear that, by ' the 

1111 ' - "'~"".:o-;.:.·= ·, 27, l.E51, ch . . 14,:-§ 7~ . 9 stat:'587 . . :·'The ~taridarcls-applied iri.)oseyh, even~{tb.e. 

'"· applicab1lity -ofthe Act to the Indians -of ·· case' is_· still ·gooo·· Jaw;10 the Passama

the Pueblo of Taos-in New Mexico -was ::_" quoddies~in'·'1794 'Were. V<uncivilized" ' In- . 

,~ at issue in the'Josepli. case~--~The·' Court "')dians_;-.::§_·:·whom"' th~~"(;t would~'·:~pply. 

, · tbere heid · tha( the Act appiied · only:-,to . )fore '·.importantly> the·: Court's _' opinion . 

ll liiG$.: .,,,~·::-; ~ :·u~civi!ized" - Indians, and therefore• did plai~t does~_:Dot_~C??~n a~y sugg~tio?

:;::_not Jlrotect Indians ·such as the· Pueblos . that . federal recogmbon" 1s a Precondl-

JIIH ~,,......... ~-'!'in.d ' the .· Senecas or. ·Oneidas ;~ of Nevi ':.!~n t~j;he Act:'s ..a'i>illica"bility . • :.,. t;f :. 
':".Jl:. . ·- .•. 

• .•• • ___ , .. ..... 'oK···" "JI'-~_<,,_ ..•••. ..,. .... ~·: .·. ~ ....... . 

·: -'York, who, unlike t~e· ''nomadich Apa~h- ,. : · · DefeDaimts'. ·reiiance·:.on the ' situioval 

llll:t..k':'~;,;;..:::,•~ es, . Comanches .and Navajoes,: had at- ·. kse~:!s:--eqtially .inisplac~d: That-case' in-

·,tained a high degr~_of ci~lizatfo,n: .~, ~':volve·a ,~ot ·Ute 'Noriintercourse -:Act, ,:.but 

~~·- The pueblo "'ndians;· if, 'indeed, they . .-the.i\c·Cof 'Januacy'·-3o, '1897; ch. io9; 29 

can be called Indians, had nothing in Stat. 5os, a· criminal statute . prohibiting 

common with this class. The degree · the introduction · of intoxicating -liquor 

of civilization which they had attained - into "Indian country." Congress had 

centuries before; their willing submis- expres.sly made. this -sta'tut~ applicable to 

sion to all the laws of the Mexican · lands oWned by the Pueblo Indians as a 

government, the full recognition by condition to the admission of New Mexi

that government of all their civil co to statehood. , Act of June 20, 1910, 

I 0. As }Jlaintiffs point out, the Court's state

ment in Joseph t-hat 'the Pueblos, the Sene· 

cas and the Oneidas would be outside the 

scope of the Act because of their high ae

gree of dvilization has been rejected with 

respect to all three tribes. United States v. 

Candelaria, supra; Oneida Indian Nation v. 

C-ounty of Oneida, 811pra; Seneca Nation of · 

Indians v. Urited States, supra. 
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. _ t~ .. £oj1~., ?F f ASS~~<~~UOD~~~~~~~ v~ .MO~Tif~~~T659. -~]}:~~. 
''"'",··· .J;':;.-···•··· ,-. C1te as 388 F.Supp ~ h9i5) · .- .u;;.-:.;; · ~-· • --~.,.,~.(!.M.'I: •· -.. '-"~·'<·" 
1" .... : --. - .. -.-- ~;~~-- :_""\"' "i "· I·~''T"" · ·...,.. - ' ~- ;•'- -,.. "'...~J_·.::~ .. ~ c... • ~ _ .. l'l;o.irl' --~"'):..-. 1 '"":'..no 

,Stat. .557::7',.A .criminal .. course Act as extended to the.New .Mex:: :~_; 
_..... -"' ' -~- :.r. i. ...!:::- ·* .. . . -l .. J - -~. - <: .-l •. 

~;"Prosec:ution ;.:: b~ou&.'~~- ;.~_ursuant --~:: t?eJ~Jco .. te~ritory::::Jri--:).~5J.. pa,~~ri;a was .'·1~ 
e ,was ihsm1ssed _by the.-I?Is- ~.an action brought .by the· United States ·· •";"'•C 

'on ·.the.ground that Congress.:~t'to -quiet:title ~ to land ·of .the;· pti~blo of ·:.·:.o>.:~~ 
··- ,_ 

i \,r} ~- ~: '.'!' ... ' .. ~ -~- - ~ - ..... J 

;~lacked authority to regulate ·the sale of ,,Laguna occupied by Jose Candelaria, a . ~ ~' 
; . ... -· ... - - ..l- '. -.-~~ .. ~ -·· .;.,·-t..' .... _... .... "':: _ .... -:i"-~ 

the State of New Mexico. ·The~·. non-lndian. ~.~The ·suit wa8.'.brought on -4~. 

~en ted . .to:,:the _Supreme Court ;~the theoey' tha·t~:fiie -.Pueblos't:w~re wards .';_-.,~\~ 
cnoL.._one .. of'ttatut"Ol;'Constr\l"ction, u-g'of , the : unit:ea: sta.tes'. ·~wlit~jiiiirefore~·:,;~it.J. 

~d~jt clear "lli the.' 191'0:~hd ;tlie'iuthorltyand was,...;.un&r .a 'duty :·~~~_::·, 
...... '"··----~ .. __ .. . ..:....-· ·., ..... •. '-~:.l.~' ~~~· -·"'-............ -· - .. 'f't.~--..:.~ .. "'>' • :j>cl~ ... ;.,. .... ~J-· ... .n --:":""":.:: 

..... .. ~~~7 ~~'lte~a~p!I_:'!. -~~:te~~t.o-:Pr~tecl; j~~1·l:~,l,. t:h,e,,.:_.O.'!D~~up _,of -"~·j~ 

~).!~d-~a~.·~'~ Th __ e ·.~nJy .1~ue _ be!er~. :I_:t,the_ I!_~~~i~~.;.Y:~~ '!l. ~}~~-·7.:r_ ~ji .. i s_h ~§,Ct.,, .. _~f;;-=-
~-"·k0n.t:t .. was.:;-whe~~~;•;'t.!t~-,:sf:atl!s.: f.f~~~~~;.,;. ... ~~ ·~~~u!-!.~t:esen~ ],.~c:.s~~ · )~ · · 

,~:.1!¥ •Jhei!: .~d§. .:..t.!tW;~~rem~ . ~u~;~~ ~hether.~~-~d~~'" ~s 
. . . _ .compe~tly can pro- ; .. ·:.ward ,. !elatiOnship·<between·"~e-.'Umted "':'~ . . ,. •.. 
~- . o'w- ,.__. • •"'• •• ., .• ~ • "' - ---~· ~ ' •-· .. y-.v ,,. .,_,,w,,_,_~ •• 

introduction · of intoxicating li- . ·:States · and ;the· ...Pueblos ~·wa.B<t:Buch :. that ... :.-..~i:•§; 

iliose lands, notwithstanding :' .•tlie -United<states,: ·as -guardi~\of;':the ~:~3ft@ 
admission of· New Mexico into sta~~_:!~Pueblos, wa8 'barred from' ·bringing :suit t~'"? 

;231_. U.S: ·.at :38;·· 34 S.Ct'. . a~ :3.: ?r ,f~;;~y , a j udguien~j.'inv~l~ing.t~tl~f:_to.,·ithe . · , .. 
~hether the Pueblos instead . were~.:~:.'. :11same land entered in a· -pri~~'Ja'Wauit- jn c ·:i~/!:¥3: 

the -Tange of cOngressi~nal power -:: ~hich . the :united -'st&tes'•]18cif3tot- been :;~~':~fd 
·the Constitution.•• . Jd. at 49, 34· 8.-:.~jo'med ·as ·a ·party._ . ld: at - 438;~46 S.Ct. -·~y{Jf-j 

• -,_- -- .... >;.. - A. • ' • < -~- ;,:.-' J>#l.,- • . _,.., • _.· • ..... ~-:iJ!::- , 

ir~\~-:!!:1.:· -~ .. On t~is·-~uestion, the~Co~~ co~~.{f.~ .. 56t;:..: In ·reac~~~g 'the conclusi'?P that the .. ,._·•~{~: 

that smce the -Constitution. ex- / Pueblos were::wards ·of the Umted· States . ~ "-'>-.lf 

, ~- -..- autho~ized COngress ·to regula4(:.w:hose land~:~uld not ~ aliena~d ~with: ~-----~~;~ 
commerce with the Indian tribes and pri-,: :.- ~ut its consen~ -the. Court ·had~-occasion ~;t/:i

~-.;..~?'~,..,.~di~ia.l decisions had. affirmed -the ··,.to _constru!'! ' the lan¥uage .f:~~t,x:~~ · {)~? ~~Mt~ 
- and duty ·of Congress to enact ·pro-·,." I~dians"}n ~~ ~oniutercounie-A,d;_:~ :"#~;.~-

·legislation on behalf of dependent ~: ~-· _ . .,. · - -:-~.;;;- "~7- ~ -; · ''" ~!¥.;{~~,:~ · ·~-_·~yr.:;.":: 
·t· .'· u ·"ted States . -. · ~- 1::,·_._. While .there· ts no ·express reference ?~$;;: 

communi Ies n1 v · - · -. ·· ·- .,.,., · >-.{-~c 

,., ... 118 u -co · "7'5 38A 6 ·s Ct 110-.. 9 ~ _;.",f.:- in the_ pro-yision to Puebl~:I~djans, w:e __ . __ -(~-~ 
·.LLC>gama, .l:l.u, 7<r · •• • ·- . • · • • be ' ··"-·-· · ··'"W 

) .. o~J..:.~d-~ 22s~"'qss~) ; Tigt:r-v. w ~te~}-~~-- thmk, :~.t ~u_s~ . , "'tak~n ~~.,t··~nc~udi~g · :· .tli'~ 
~T. Tnv .. ..t .... ~nt Co.,"221 u :s. 286,'" 315, :31 S.-;~ 1\~;, ~~·-' Th~~ ... ar~ P~~~$·~t~nn - . 1ts --,.}~~~ 

:55 "L.Ed: 738. (1911), · the'· Iaw·l~-~ ~ ~PI:It:and;":';In~,ur opm!on:~rly.~th;:.·d~~
_.h a1 f 1" • I a· ~-.,. .. 1m Its wor.ds, any tribe. of,,_In_ dians. 'i•"'·"~ 

uannmg ·_ ... e s e , o . 1quor m n IaJ!•· ;:-· _ . . · .·. . ··. --~ ·- .· •. ';;;.:;::, 

l ·t· te . f • ·l·' Although -sedentary, mdt!stnous, and.,_ W,os~ 
was .a eg1 1ma exercise o .con --·. ,.. d" ed ..,:. th · · 1 a-· -·· . ·;.:P-< ::r_ .. ~ 

,._.,.- • · ·u ·ted S S d ·. · "T"' 1spos ..., peace, ey are n 1ans m ·. ·-i£1 
r,;;.>gress -power~ . n1 tates v. ·_ an ov~ ·"'-· -~- .·--- -·~-· · ·· ~ · · - · ._. .• 
. , ,._.il ,.;;;.;. _ _, 231 us t. 45--46 34 S Ct 1··~ ""~;.race, ., customs __ ~ .and .-domesbe:..ogovern- ~· 

~--""- - - .... u.-•• ,-n. - a '·_""·.., ' ,.~ . -- ~ . - ~~:It 

· neld .that the d~termi~at:io~ ,-.\!--' -~ m~nt, a~~~~.: h~ve_ 1i':~~,~·~i~~o1a~ed c~_·j;~:~ 
· ·_that the Pueblos were a de- ... :;. commumbes, . .a~a.. are., a 8l~~le~7unm-- ·•· -t,_~ 

·t titled ·to."';~ formed P.~ople., ~ ~1!-prepa.red ~to cope · · 
commuru Y en · ,_- "th th · tell. d --v a f ' th 

h '" · · . . . . . .. ,~~~wi e 1n Igence an gree o o -
_.,,.;_..,.,._;. .. ·.t e benefits of protect1v~:; legislation . ·· ~' lt th f · · . d'ff" It t 

-nresen· ted ' " l"t· 1 t • , er races. . . ere ore IS . 1 1cu o 
.. a po 1 1ca ques Ion, upon . ,_ b 1

. h · C . . · . .. 
· whic~ th c · rt b d t . ~- h ld · - . e 1eve t at ongress m 1851 was not 
,. < ;u . e .. ou . was oun o up o - · . · . .• , 
· · the·· J·ud t f C 1 th - mtendmg i.o protect them, but only 

. gmen ·o ongress un ess e . . ·.· 
~'"c1assifi t' . b"t t _ the nomad1c ·and savage Indians then 
"' ca wn was so ar I rary as o con- 1 .. · . N ,.... · A 
stitute t' f Id t 47 Ivmg 1n ew mexico. more rea-

. a usurpa Ion o power. . a , bl · · th t th te '"I d' 
~··,34 s.Ct · 1 s U ·t d St t H 11 ._ sona e view Is a e rm n I~n 

. . ee m e a es v. o 1 t 'b , d . th t f .1834 
day, 70 u~s: (3 Wall.) 407, 419, 18 L.Ed. n e wa~ use m e a~,s o 
~82 (1865 ) . and_ 1851 m the sense of ·_ a_ body of 

Indians of the same or a Similar race, 
united in a community under one lead
ership or government, and inhabiting 
a particular though sometimes ill-de
fined territory." Montoya v. United 

' In the Candelaria case, in 1926, the 
· Supreme Court reexamined for the first 

time since Joseph the applicability to the 

Pueblo Indians of the 1834 N oninter-



-----·----...... -~_.;: .. ~~,;: .... , ... 
_ ~~e. 'tf~Und)~ -t?~,:~~~U~~%'-r~;~W: r ''"'?'2l,._ 

{~~i•::e~n~ag~ iwo -~:dmal ,P~lDClp~~ .-~! ~tat:. :,::._0 '': . fllJ.J~l>!:fendan~ 
rliiH¥!4-:>;':'7',.,.-utory.;-. construcbon .1-buttress plambffs' __ tiffs' .:."icrequest .- for ass•~nce 

PoSition that: the ·Nonintercourse Act ap:..;+:;:_ grou~d~ihat no~ttust ..i-eiationShlP 
pliesito ·a1f,I~d~ - ~r~~es in ~the~p~ited_ ~_.bet~~i:ih~ p'nite~ :Sti_~1~d 

-tne :- Passaniaquoddies. -~~-samaqu~~dies.y, T~f! -~!1:9 . ~isagree.s~ J lll . 
has t:onsistently ·held · the only' decided eases"-- .. ...: __ .......... :_: ___ .'::.. .-<~-<~· 

• ., -· .. ~ ' ~ r:.J.,_ - _i' '. ' ·~ • 

. _ :used Jn statl.!tes '·confe!- - ~ :~he Qo~ilf C~aims 
fing.-benefits ·or ~ Protection on~- Indians··..: :.oecisions·~-auring . 

must';:: be ·construed- 1n : a nontechnical'· · finitively~:~~eld . that-"the ~.Nonintercourse_;;.; 
-senae,~· as. the~ Indians themselves- ·would .·- Act jmJ)oses'.:a .trus( or ~fiduciaTY..u 
have understood it, and that all ambigui- · --gation ~ on·"· the United States to protect 
tie8:-in such statutes are to be resolved · land owned by all .Indian ... tribes covered} 
in-'favor of the - Indians. ·_ See,- ·e':' g., -/by the--statute:. _-Seneea;"Naljon 'oi..Indi~ 

- ,_ " ,. . . . - ,. - ' - ..... . . 
··squire v~ Capoeman, 351 'U.S. ·l; 6-:-8, 76 ··ans \T...:S~:United · Stateat.:.$upra; . 
S.Ct. -Gil,-100 _L.Ed. 883 <(1956}~ -· Alaska~" State§ ~-~f: OTieida Nation-:=:of New· 

:-:=pacific Fisheries~ v. United -States;· <248 • .::· 477 F~2d :.S39, -201 Ct.ct-:546--(1973 )i 
Nllil!~---'-'-""""TT ·-.;:! - 78, 89, '39 · s.ct. AO; 63 .L.Ed. :138 sm Apa~ilt-Tribe. ~~"JJ:njted .states, .. 

· · ·Winters _ v. United ·states/ ·· 207 .F .2d i36o;· .i366;-20i"-G(GI: ~30 
'"~":"<~~.~~~ ·_:·;-~.:... ·:;:;:~ ···;·~~ <...:.,:;. -~~~·~:~:.~~--~~-;::.;-~::: ·. ,;·_.-_;_.,_ •. ;_ -- ;·.:#i·-k-- ---~-;~ ~- -::.;~!1;.} .:_ ~.-.:·.-:~.-N-.;~~ 

. uerendan'tii ;leO 'refer ,· {~ ' the ' ~nt ·we . ~: ·p·ri~arilY. o~ _ ~a~~v(u, ~~ t:ii,;t siiice 
- ·~· of"Morton -v • . Maneari, 417 U.S. 535, ·1M S.Ct. ~ . ' not -have .authority to recognize the plaintiffs ~·c 
··.:,. 2474; · 41 L:Ed.2d ' 290 ' (1974),' and' to an : as a -- tribe/=tbe - action ·~hould 'be dismiSsed;!~~ .• 

· .. um..eported · opinion iet~er- of the- ·District It' is'- nnclear from the ·~letter~ whether· tbe _:;.~·'; 
Oourt in ·Avalos v. Morton: Civil Nil. 9920 .-·~ dismissal was based upon a funcfamental ·mis· , ::~-:, 

· · . ..: (D.N.M:, September lO,' ~974), -a6 ·8-upi)orting · :·.reading :;,!~Sandoval ()r · iiPc>n _-the failure·. of . ;·] 

,,..~ their :COntention · that -general Indian .statutes . ·.the .Plaintiffs·' to ~tablish.· tbat -they were· <4•iJ:i-::';1';~~: 

-"'·"·-only .c. aP!>ly to ,~'federally- 'Tecognized" - tribes. _: ~ -tact 1ln--:-:Amenc8.n -Indian~tibe':.. {Letter·~ofifl1;>:: · 

l:li~ll~;'(:-!'; ··';: Jfcmcari involveci no issue ~ of statutory . con- ~;-.:- court. '-page ' ·3) ..:. In the_:f.Prel!lellt·•case, it. ia .<:.,:,_, 

· . -structioii . . ·Instead, · it involve<l·-:-a - Fifth '- stipulated . that.· tbe ,Pwisamaquoddies ~ are ,. jn ~,:;;,: 

., ~:. ;_ .Amendment · Due Process - challenge ' to the ·;,_ .fact -an !ndian tr_ibe. ; .-:· ' .. -~T--.fe!'': . _ .::.,i· .:-::(?:,. 
:.C,::::__ - Indian Pre!erence in 'Employment ..Ac~, 25 .· 13· . . The. 'C<i~rts ba~e used htte~hangeably th~ . _, 

~ U.S.C._ '§ 412. The Supre~e <:ourt di~ ~o terms ·."trust," '"fiduciary," and "guardian-
- more thllll_ approve the constitu_tional valid1ty -- ward'' to describe the relationship between 

of the Ind1~ preference as rational~y relat~ the F~eral Government . •and the Indian 
"to the fulfillment of CongrjlSs' umque obli
gation toward the Indians." 417 U.S. · at 
555, 94 S.Ct. at 2485. The Avalos letter re- _ 
suited from the failure of c"Ounsel for , the 
Indian plaintiffs to offer any brief or other 

' argument on the issues in that case. Plain
tiffs were suing for benefits afforded mem- · 

hers of Indian tribes under the Snyder Act, 
25 U.S.C. § 13. The District Court, relying 

tribes. " E. g. Seminole Nation v. -United 
States, 316 U.S. 286, 296-297, 62 S.Ct. 1049, 
86 L.Ed. 1480 (1942); Cherokee ?\arion v. 
Georgia. 5 Pet. (30 U.S.) . 1, 17, 8 L.Ed. 25 
(1831) ; United States \'. Seminole Nation, 
173 F.Supp. 784, 790--791, 146 Ct.CL 171 
(1959) ; Gila River Pima-Maric.'Opa Indian 
Community Y. United States, 140 F.Supp. 
176, 780-781, 135 Ct.Cl. 180 (1956). 
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. ~ ~ . .. . - ~·.· . ' . : . ~~· ,, ' .- -~;?·~~~~ 
JOINT TRIBAL COUN. 9if.PASSAMAQUODDY TRIBE v. MORTON .~;G61 
-:: - · • .. . Citeas388F.Supp.M9 (1975) ,- ·-"··. ~-::_;_._, ·. ,~--~:· · .. 

decisions are supported by a cen- ~ ~.: ed, but it . wi1i. protect you in ·au ... your 

~-of federal Indian -. case law which : ::_~. :;ust _-righ(s. ;4! ;:;.*,.;_ *- -But your . .great 
has-recognized the existence of a fiduci- ......;,.-.·"> object seems .to .. be, the security· of 

. . relationship between·_ the Federal ,.' _ your remaining . lands; . and ::.I:. have, 

and the Indian tribes. - . , ·: '.~7.;..ther.efore, upon this point, meant to be 
7"courts •·were first sq~~;ely ··· >: .s.ufficiently strong and clear, that, iri 

with. the q~estion of the'-',na-' :>.future,,- you . cannot be defrau-ded ~.of 
,of_; the obligation;- if any;· imposed · ~-! y<_>urlands ~':. that .you possess -~~:r~ght 
th~~7Nonintercourse·· Act in'--Seneca ' .;• . _. to •. sell, . and the :,right .of . .refusing to 

,..; ;;.. - - ·_ - -, --.~_-·-i- - • --: - • 

:i'ia1.ion of, Indians v~ . Uriited States su-·- .·,7~ ... sell, ,your lands; · that, therefor~:;.the 
"" ' - ' . ~,. - • _. - ": -<I. .. • . .... .. :J~ .... 

' tliat we:"the Senecas sued-the •• -. :;~ sale <Of-your lands;-:."in ·f'!ltrire, .will ~de- · 
. '". under the Ind~an ~ Claims ~-.~ ;;, pen~ - entirelY.' -·~Ptn~ -~yo~rselv~~:gut 

~~mission Act, 25· U.S:C. § 70a, claim.:,_ . ~ .. i·~t~at, . ·~v .. he~ ·you:..'!Day find)t,~i~t~~your 
~arnaR-es _arising out of four sale~ .of .;[t, .:inter~~to s~n any .-pa~ of . Y~~~..;~ds, ·· 

York hinds at allegedly inade- _· ~ the Umted Sta~_must he p~~t, ·by 
to private· parties. ·: They /·:: their .agent, a1!fL .wiU -be your security 

that a __ representative of the (,·-that you shall not .be defrauded ,in the .··- " 

Mr-~._;.._, States wa4p~esent at each cof th~ ~"..;" bargain' _iJ~u ~:jnay : . ·make. :~:._~~ *...,..__ '* - ' ft;~; 
that ·the United States ·:_:.,:That, besides the before mentioned se- _;,7ri.;l 

breached ·a fiduciary duty owed the tribe "' .• , curity for your land, you WiU. pei-cei~e, - ."~!; 
permitting the .. unconscionable trans- - :·. by t~e law of Congress for regfi!-ating · :· .. J 

The Indian Claims Commission -· .. trade and intercourse with .tke indian : 

n.1sm1sseu the claims on ihe ground that ._::_:·· tribes, tke fatk~Ly care the United 
Government was not respon- .. ::-- States intend to-take of tke)ndians. 

·'for the tra11sactions. The Court of . : '·:· ,.;:_·;:" :' · American State Papers" (In

i....laims agreed as to the iirst sale, which ~. ·:· dia~ Affairs, . VoL I, 1832), . p;!'142. 

·place in 1788 prior to the passage ·";J~:c at '9??:-'~4 .. (emphasis in_)>figinal). 
." - ..,.."'. . . . .... - ~- .... "-_ ---~-· .,.- ;.'{ , .. -~ ... 

Nonintercourse Act, but reversed This contemporarY executive prpnounce-
·to the three later sales, which oc- · .. nient,-- ~- the court observed': 4 'plainly 

subsequent to the adoption of the ·< show[sJ .the 'Federal Government~ .. as 

~·"·· in~:-1.190. With ·respect to the·.:Act, , thenceforth the g~ardian and · preserver 
began bynoting that: · .--· . ..~ _· of. fairness to the Indians in their';land· 

~:::.--:= ··lie . ·;equire~;nt has alwa;s · b:eri ' .?isp~si~i~ns:" _I~;.;~~ 924. A~ter,nview- · 

· ~ederaJ consent and participation '. J.ng priO~ JUdiCla} COnstructJo~ ,_~f. t~e 
alfy~~disposition· of Indian real prop- : fct: the_ cou~ c:?,P~!~d~: _ "· ._ ;_ .$=i;~;::;.· · -

~~~r~.Y-"'.;; F.rom the ·beginning, this. ·legis- · ~- '"]n -the light of 1ts -language, -~tenii>p
:f."'Jatioii' ,·has been jnterpreted as .giving · .-..-: raneous construction, and histocy, we 

Government a -supervisory:~~:, hold that the Trade and Intercoui-se 
conveyances by Indians fo ··: .: ·Act · created a special relationship be
order-to_ forestall fraud and · .. :.~ tween" the Fedecil. . Govern,ment··and· . 

.. .-Jd.-at.923 . • · --;.·: ~--· < ·;· tbose IndiaD.s · covered by the"•legisla-

th 
.. ·:-· te··,d- t 

1 
gth. · f. - : > tion,--with respect to the disposition of 

en quo a en rom .. ... . · . 

W h. · gto. , h t th .,. · their lands, and that tl\e Umted States 
as m n s speec o e - ·a1 · ·1· 

~ecas · D b - 1-.90 h rtl ft - , assumed a spec1 responsibi 1ty to 
.- l!J. ece_m er 1 , s o y a er te t d d · t f · 

; . the-passage of the Act· . · · • · pro c an guar agams : .un a1r 
• -. ;, . . :. . · · · · -treatment in such transactions. Cf. 

_ Here, 'then, is the ·security for the The Oneida Tribe of Indians v. United 
. · -Temainder· of your lands. No State, States, 165 Ct.CL 487 (1964)-, cert. de-

.• no person, can purchase your lands, nied, 379 U.S. 946. [85 S.Ct. 441, 13 

.,_ unless' at some public treaty, held un- L.Ed.2d 544] This responsibility was 

: der· .1.he authority of. the United not merely to be present at the nego- . 

~ ~tates: · Tke General Government will tiations or to prevent actual fraud, de-
to·: your ,being defraud- ception, or duress alone; improvid-



.s:· '286/:2~~97 
__ ~.-.Ed':~, I4soJ ;:-(i942~·:~:\'J c!.'·a(' 

;'_ ··~o-~ .. ·.-~.:;..: .•. ~-'i,;~;,..-~k:'~.::~;:.:: ,_.':" ~- ·~~~:~:.--:t:·.::~~,i~;>·~~,:-,·:-:·~:-;_:'"_ 

::<[12] ·-:~n. .pneida -Nation· ana ::Ft:•.~ut"'<"" an 

.;Apaih; ~Trlbe;::_;the . Courf o( Claiiti~;~ ii{;1~iatio~':·w .. ~one --~1u~oeu 
~ ,:Ut{eC:tuiv~l t-1aniuage, ._:-ie~f~i!!!!eg ·:·tn~;~h ; ... , .; ._,. ·•~" '· · '"'"":: ·-·., 
·' ' hojding f. of:} Senf!_ce?';:..N ation ·:;.~hat·:: the)'ff~ 

-- -~-- ---~ - .• "·-- .-....;.>--_ .. _~·· ~- .... - '\~- -~ .. :·-:~·--

·:Tra~e;gn.-d,:I~~rcou~~e :Act ,~st:ahli~bes·'~}.r.!iia, . 
ary:· r~_lat~onshlp :betw.een• !he _ 1ndt-~.0~4~~)(1 ·n~n' 

.:and .the; United .States Government.~~.}~·;;;..,;~il 
·.Unite'£l .:states ~v.~Onei<fu Nation 'of ·:Ne~ 

:~Yorl(~u1?ro/ ~77 ' F.~d '· at~ 942-:-943; -, Ftf~[~rid·:~~pe'ctaHy,~th~," 
• _Apache -~r~.b~~v., :Uni_ted -~tat':~! _:s~.~:~:;~anifes~h~ . 

pra, · 477 F.2d ~ at : 136fi; ··: Moreover, ')n :~~:: nations as· di 
On'eidii :.N cit ion; "'the ~~ :COurt" ~~made clear ::.":-::haVing~" tei.ri tOritil-:- ' bounda.rie5-l#.'~ thin 
that "by yirt~e of ,th~ fid'Ucia_rr dutf im::i~iwhiCh'<~th~1r·:.::.aiitp(;ljiy ··is . ~d~ji~~?and .. _ . 

. ).posed by-·-t'!te~~ 1-! OIJ.intercourse· -Act, : "thi:';'::''hin1inita'~ ri.iht":tc;:~::a_n • the ·'laiias-f~ithin- :-~: ' 
~_;_·- :_. • • ·- "' · C ... ,, _,.. · -~ • • -"' -. -'·. ~.. ., ::·· ._>P_; .. ..,_.~·· • _,_ .,.. _ -: ..-. -.-<:•'•.<.....,.,.. :::'- ' '., ·._.,· ....... ,·.'.• :~~-_..~'-'~~-; <: • ..,:-· . ~ 

· __ Umted~ States· .has an .<>bhgatlon :'to :~.do -~?'lh'ose"i>oundaries"?wliich ·ls· iiot~Jily . ac.; .' . 

~ _:Whatej~er . is -nefessarj to ' prote~findian._r,§'::knowledged;::orit:iuiranti~a oy$l,urut.: : .. 
d when· it becomes~a~are'·tliat • India'n~?ii~ States.'!·; .• :Fifty:Years iatedifti·:;Onited 

. h~tve''been . violated;'·~ven_' th()!Jgb~ffi.•itatesj·.v)·Kit'~a;·:·supro,t~~ifufs:: , at 
the.::Unitea .States did -:.~ot :·participate_: in -;:~' .383'.;..:384 .-6 ·s.ct:·at.iiu4 :th~~~t:irth-eaf- : 

· ~ l.~~ricoi18ci~nab_le .:transaction-=-~t·~·¥P{SJ~fir~ed'· that· .~,It] h~e · i~diari·~r1hes '<are 

. .. _. . ~.iverrm~ent" would ~rgue -·iha~·_th~7t?:Hhe'warci~:<>~ t?e ·natio~,:~: 'J.'heY'~~::co?l
-<;A't"!"'absen·ce·~ of"- participation-'·''in .: the'<;;re::t;if.munities :;; dependent..-..r...ot?i~''thif~nited . 

_ _ . · _ ·. {2~t~;reaties~r~]i,:.~~tes!'.-t:\;'~?;4;j;'*"~ Frol!l ;•\-t~iA7~ery - . 
..:lt from any ftd~curry duty .that ~~.;::weakness " and :<helplessness,iiso~1argely 

·might"· have ··existedi··,'::-Althougn ·' th.e~s'due :to tQ.e -<:our8e'':of i-dea1ing iof~~iliecFed:·-

. :· Government- did ·riot : actually- partici- ~::era.l ·, Government' with .. ·them :::_and the 
. _··-pate in the- remaining treaties, "we · .treaties in.·which"'t has beeri promised, 

- hold the fiduciary relationShip would · .::there arises the duty of protection, and 
-. continue · to exist 'if the Government '.-with ~it the power." (emphasis-in origi-

.. had eitfler~- actual or constructive -nal). Again, in Tiger v. : Weste~n In
knowledge of the treaties. With 'Such · vestment Co.; ·supra, 221 U.S. at 310, 31 
knowledge, if the Government subse- . S.Ct. at 584, the Court stated, ". · . 
·quently failed to protect the rights of ~the Congress of the United States has 

- the Indians, ~ then there would be a ~ undertaken from the earliest history of 
breach of the fiduciary relationship. the 9overnment to deal \\ith the Indians 
This court does not see any distinction · as dependent people and to legislate con

. between participation and failure to cerning their property with a view to 
.. 
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~· ·~ ... _ . • ... ..,... • -·~ : • .. _:·_ .. :....,.;..} ~, ... ..... -: •• '::_:-;- --- ~-- J• - --. •, •• -:::.,~ ,;.'r ~' ~ The A/!irinative -Defenses ~ - :-= . -' Power .Commissio'n v: T~sCa.rora Indian.;~··' Def~ndants' and interve~or have .raised . Nation~supra_; Sioux Indi~m~ v. United· -~-:;;, ~.number of affirmative ilefenses,..which State_s; 277 U.S. ~24, 48 ~.-ct. 536, 72 L. ''\ :,;. assert preclude the ·cou~t from .rul-·-. ;- Ed.: 939 • (1928) ;-· Lone:::W-olf . ·v. Hitch-t:~}•' ing upon the substantive is'sues present- . -co~]{,. supra. :- There is no .dispute)n this .":::-:::.·: ed by the action ... The..COuit ·f inds these ~-- case that Congress has the power under . ·:;._·>; to be without merit. -·- "c.< .,-J:'f:~~~- . r: -~ :-. the Commer.ce ·clause · to pass protective~ .. :,, )':. ;- - ---~ _ _..w-r. - ~· .-: - ':'1..: - [IS_]_ - T." __ • p . z .-t::..-~ :_ .-..Q- ;.;. •· ·t ·:c. · :·_ .. :.n' .· "'"".:.-:~legislation .. o,n be_ half _ of>the· Passa~-··_.?-f_ i"_~.--_-~ ,u:; o ~ <.(;(U ues ton . oc- :c dd . :· ~ . - . . · "\tr. t': .-~~--- · · 1 te - ~- ·. · t d tha .. t. th -"QUO Y Tnbe, nor -Is there any claim ._-~,~ ·-- -~ .. D n rvenor con en s . e_ . · . . . . . . · -· [-=-..::x· 1 ks · - -~d. t· · f th -' t· ' b -· · that apphcabon of the-Nonmtercourse: . .,., . ..._ •. · ac JUris 1c Ion o e- ac wn e- _ · . . -. - ·- - · ~~--~·f'· . · -: . . " · . . .;. '! Act _to the ~.as:Samaquoddies ~would VI~ -;.-y~~-:-,. _ .ltpresents .a nonJu~bcJable pohtl- -~::' } te -_- ··· . ..,. t -t t Th-·'7'-..-,.>:!ir.'. ,- 1- - t· . rr- B k C 869 US ___ , a any-prwr-..rea:y comiiU men . . e _ .. _ ·''="" ;~~.q;;;s s~~~- 69i:~ 7 e;..~~i.2:r~63 . < 19si> :~:;only :issu~ i>e~ore t~is ~~~-:iS -~het~~~~}i.'; -..,h "ti - · -th t "th - ·- d Congress, once.havmg--exercised Its pow-.:('•,:;.-,, __ : ..;a. e _pos1 on, lS- a . e scope an ..na- , . -· . - . · . · ~;:;,<·;;"'-t ·· f f a·-' 1-- - 'b'l 't - I di . er to pass protective legislation on beha1f-. .. J""'··•·'' ure. o - e era respons1 1 1 y_ o_ver n - ,. .· . ·· . .. ' ':_."';:-.~ .. : t 'b · · t tt - f th rt of the Ind1ans, meant to mclude the Pas-.... -~- ., , n es IS no a rna er or e cou s - :- . - . . . ...., ::~ "-' :to d t · -"~Th d . . 't d , samaquoddies.-• .. Th1s presents a question .. -:;-:;..· e ermme. : - e ec1s10ns c1 e as f 1 • 1 t ' · · te t h" h h 1 · · · ~-. . · ·· . . . - o egis a 1ve 'ln n ,:_ w 1c as a ways -::-:-:>-_--,: .. ~· !lllll ·f--">:.+"'"'·,authonty for _this pr_oposihon, however • .. been for · resolution~bY _J.h~-<C~urts. See/ · ":;:.'t:i·-· -d~l so.Iely ~I~ · ~he powe~ of Con~ress . ~-.g. ; · Mm;:tori·vl,Ruiz, 415 U.S. -199, 212.-""·:--~::. ; , to . l~glsla~ .wlt_h respec~-to Indians. ~229, 94 . S.Ct. ~ 1055, .. 39 c,.L.Ed.2d 270 ., .:'!_,_.:-• 
. · .. _They fall mto :two categones:- (1 ) cases .- 1-1974) _·It·, · 1 ·th t··, .. ·th· . . ~ · · · · h' h h- · · · 1 . f \ . IS <:ear a .,. Is .. case ~ ·- m w 1c t e constltutwna power o _~ t - - - · :· t' ' bl l ~t·. 1 ~: ·. . · _ . . . - :_presen s no. DODJUS 1e1a e po 1 1ca ques-: ,·;:.: .:-- Congress to enact legisla~wn respectmg -t· ., ... "' ·~·~..,: . -~- ... -. :.'.o ~~ .. ,_,_. . •.• • .-··.. -- .' •.• ·.. .. . ·, 10n ., ... ~ •• ,- •· ~- . . .. - -· .. -· . .,... -- ~ . ~' a ~partic_!llar group ·of _ Indians is chal- · ~.- · _ .• , , :;• "} > . .:. -· :· < -~ :;<·?· · . ~- ' ~ ;;·-:,: .~- lenged ·on the ground that the· group is · _·::: [16, 17] : TJte ;j,Ava_ila.b_ility ~oj Review _ :.._,~·~;~- ..._ not an .. 'Indian tribe" · wtthin the mean- under the Administrative Procedure Act.· -~- ::· :~:;;, ~ 'ing of the Commerce Clause: -· Board of . The 'defendants" and inte;,venor assert ~-~ .: c-t-::; Commissioners v. Seber, 318 U.S. 705, ·'_. that · defendants'· refusal to institute suit ~ .· .. .:·~,;....~ - - .. . ./'2i; -~_63 S.Ct. 920, 87 · L.Ed. _ 1094. ( 1943) ; · O?- - behalf-: of~' ~e : Passamaquoddies ?- , ~ ~::~: - _United States · v:~McGowan, 302 U.S. 535,-, ·.against the State' of Maine is not subject ~-~ ;b -~,~::.;.. · 58- ·s.cf: 286, 82 · L:Ed: 410 (1938); . :.to j udicial revi~w- under~ the provisions ~ •. P; :'~~-. United States v. Ramsey, ·271 U.S. '467, . '.of-the Administrative' .P..rocedure Act, 5 .:> .:· {~"!:~:; .. 46 ,_ S.Ct. 559; _ 70 .L.Ed. 1039 ( 1926) ; . . U .S.C. § 701 et~seq. ,_ Their -Jirgument is :::-&~ :f~~::;,,Wnited States v •. Nice, n.15 .supra. ; Pep- twofold. - -First, they. contend· that · ·de: .:;;- ·~·-~ '~~;-.7 ·. 'rin v~ United States,' 232 ·u.S. 478,' 34 S: fendants•: action is not ''final agency ac- ~/:1~:· . ~-. Ct. 387, 58 'L:Ed. 691 (1914) ; United tion" reviewable. under 5~ -U.S.C. §--704.' ._-::· r: States -v:-; Sand~val, supra; __ .Tiger v . .. While they ·conce~.e that the-decision of .{ J .:-.;."""'"'-::-~_Western -ln~est~ent Co-:;·-supra-;. l Jnited . -. the ~t~oniey ·_G:el]eral_ ~~.~~~ action, ,,,;,.:~ ·states v_ R1ckert,·l88 U.S. 432, 23 S.Ct. ' they -argue. that·-the deciSlon of ihe Sec- .. .:.~:. 78, 47. L .Ed. 532 (1903 ) ; United States ..., retary orthe-Iil.teHor riot tP recommend ~ . ·.,.~·,,;;;,-~,.... u olliday, . supm; .- see ~".alSo .. Baker v. litigation · must ~ b~.~·treated,, separately" :.-:=--, . , ·supra/.369 U.S. -at 282, 82 S.Ct. and that, -so ·.r; garded, the Secretary's .. ·' (Frankfurter, J ., dissenting); and . determination is · not judidially-review- ,_ :': '< (2) cases which hold . that Congressional: able final action. _ The record hefore the · action involving the administration of Court clearly establishes, however, that Indian affairs 'is not subject to j udicial _~the Attorney General relied exclusiyely _ challenge on the ground that it violates ·on_ the .reco~mendation of the Secretary previous treaty commitments. Federal in making- his decision 17 and that the 
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. _g_a~.3enaam.s and i?te:r_:venor as.:'pre:: ~-: Passamaquodclies: In th~ ~~o d place ... 
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_ .~rocedur:. 'Act IS _that d~ >~<cannot shield -}egai error.' /;'AS --the COUrt . 

a~!-~?n cons~Itutes "agency ~c~ ~::· stated in Nader v. · sube;~.497,)R2d:.676~ · 
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i.;j.}; ': .It IS clear that the Attorney General adopt- C'o. , 459 . F.2d 1082, 1084-1085 (9th Cir. 

·'::..~y;: ed the .Secretary's determination as his only 1972) ; United States v. Gila River Pima-

;: :;:"~y;:""·""""-reason for deelining to bring suit. Maricopa Indian Community, 391 F.2d 53, 56 

1 ;;;:;:.~;: .. · . (9th Cir. 1968) ; Siniscal v: , United States, 

1.~:.:.-.·~· ·-18. The defendant Secretary is a proper party 208 F.2d 400, 410 (9th Cir. 1953), eert. de-

~':'>~ .. ::- because the Department of the Interior is nied, 348 U.S~ 818, 75 S.Ct. '29, 99 L.Ed. 645 

·~''b'.~Z':· the federal agency p'rimarily responsible for (1954). 

~f~:J:~~!_>~ ~ ·"·· "' 366 F.Supp.:-42'12 

if~~J(". '-· .. 



.Supp:. at ~79~.1~~f~);.Where;:l'"a8 : iii 
present e&se:"ihe-ii'tcisio~ of-'-~It:ad--~ 

''miliistrative offidli!-is based'\ij,o~ ·~·.er-'it-ierniinate· .t.he')O:intioversy:~~::k"'P~.m>11 - ..0. 

·~.!d..,.~!~ne_cju~: l~gafco.~c!usio~, th~~c~urts h~v;·~"' 
obligation to crirrect·the error so that 

.. ,:;,7 ne..;.-lnay -~ercise )his~/aiscretiOil' -based ._,;;:U>urt reve~-~~~ .r~manaea;Ute~e-w . ";"' · :. 

~~\.ti:P<)ii ,& con=ect :u.'naerstincllDg·of.the law ~,~lheJDistrict~~~rt{.With "instructi~ns:; to ;;~-.1;:.-
.-.,j>e~Idns :.v. ~ .Elg, 3ot; -Q.s. -225, ·-g49-35o;·j~'"e~t~r .a ·dErl~¥:fi.')~;dgn._~n~-~~~~!~~eli \J~ 

_.:-59 S.9t. ~84, _83 L~~:- 1320;. (1939); ~ Se- .• ;, a~~ -!f - co_ns~.?e;,rPthez::. appro~~-reme-· ':.~~:· 
.• curities ·· and · Exchang~~,- Dommission··· v~·!fdies. W1th ~respeet c to thtl:-4~en~· ·" 

_ clleD.ery eori> .. 318 u.s. 'so, ~4, 63 s:ct~ cl!ill!': ,· ot -~~~u-s?ci~~ilitY ~:~use·~ the 

::·454, 87-L.Ea.=- ~626 _:(1943); ' -McGrath ·-v~ ~-'l Cou!!1ac'ke~•~:wer to grant ~~v(re-' . 

. . K.t-istensen,; 34o•u.s."1.62 16s.-1n· 71 s~· ~:.. lief; the Gourt~id. : .i~~~ - -··:J;-~~u~~n/2: ·~ '-:. 

. ' ... . . ._ ~~ • , . . , ... . ;~ ..... I! ~ ·~ ...h ___.~ . ..., v: ·~ ..... : ,~. --_.-:· ~-~~u;_,;J - -

_Ct. 224, 95 L.Ed.-~7?~_(1950). : . .see~5. U.):,_,- .~~ ~~ ·n~:~~~res~ no::op~~~W~~ut <-~~" 
nlll~L~ -;;5_.;,.;< . .S.C. · § · 706. _ C}f~ C1t~ens to Preserve ;'2:o.~ );he appr~~~teness. o.~ ~~:·!1:~ef . ~.; 

::~;.; __ .,Overton "Park,_ Inc: -v. · Volpe, ·401 U.S.' ;~~;·<Jn this cas,e-;:.for the petitioners st>ught · r· 

-· .. j = ~402, _ no, .91 S.Ct. 814, 28 L.Ed.2d 136 •: ',""r decl~ratoey;judgment, a ·fornf'.OYrelief : .'; 
~ . . I ·-·.. . . ->- - ·_ "J' .; • "'~.--- ... . • .,.·.- -.. ,..._lo .. 'l': ·-' 

"""?-- ~' (1971).; . .Abbott Laboratories v. ·· Gard-··::_;~-:'' ;the . Distrlct-,'Court could nave::'iSsued. ·, -: 

:- · !Jer,': a~7-£U.S . . , . .13~, 14Q-:14i, ·. s7 c. s.c£"2~t~iThe · Dedar~~cy JudgiD.ent;i~~s U.';~'?: 
• · .1507, 18L.Ed.2d 681 (1967):· ·· . : · .. '<~- ~:':~s.c. § 22oi";cproVides - tb&t4'Jiitclistrict .~:-:. .. 

r..;......- ·.l.;, ):• -~ ... ~. ... :..- '---r:-.,£ • ... -; .. ~ . '~"' -~---· ''='" ;-~,~··l"':.~-~--""·n.~~~ ~ . - :-..r-... ""!""-r~~~ ·., ,;;-.; .- : .. ~,~.;r--. .:;:. 

·"~;_The · Administrative"·---.· Procedure 'A· 'ctq;,··,.-C~I;lrt · .. :.. may ·~k declare --;_;;th~ ;.f:.n,ghts 
,. .· - ---~ ·~ .• " . ~i· :).."'' ~,~;. • . .:~ .... """~""- "l..;~-.;.'i:.;' .... 

does no.t · b · d" · 1 · f d f · d '':J'". - ·;._ ··- -··.'-'of ~ any mterestea ;rparty 
~-~ . . ar JU Ieia .rev~ew o e en • ,·.)~·-:,'\ .. ~ . ..:- ·::J: : ~-"'· · ·"" ... ·~ ·'"'· ·""'· 
~-- · ... nts' act1·0

n • .:....:, __ : .. :: ....... ~~·-:;:,. ..._.. · ., .• ;;·'j:·:::-:,· .. t- · ·...,.. ,,-~,"·}l:-whether or · not' further re-
-..a. • _ .. _ ' . ' .~; ... ;;,..;. . . ·" .~. ... .., . ..-; J y_' ·: •. ~~ ~~- . .. • -:,r.• ·~·r"~" ... • .- • ~· -

.} ·;, • .._. ·- o·--··· o ~-::.., --.:..:·· : .. . -~,, -"''·, -·hefls·orcouldbesought." ~The ·avail-·--

·'"' g:~~ . ."'t.[i9]~~ The .Pro~etff. ~l--n~~r:;.;·~,_r~'J: ability oC~~aratory ~-~~~}.d~pends 
~;~ft Relief;;,~ l~~enor c~nteJ?-ds. th~t . since,:*~.:..~ on wheth~.J: ·~e~e -~s a li~~~pu!e; be- .:.. ·· 

-~: the Court 'IS Without authority t0 compel '£'!'•·tween . ~e ;~~es, and:;.&~-~~~t : for; 

--:'lf ... , the· Attorney General to fi!e suit-'On pe-~t;)::~d-~aratory>_:reli~ may_ be . ~ns1u~ed. 

~':..!~·_ .half of plaintiffs, the prayer-for declara- ,.,.r:~tinde~de:.ttly:· of w~ether-*e~{to~ 
. , ~:::= -c!. --tory :reli~ is merely an effort to- obtain->:.:.,. .. ·of-._relief ·are :.appropriate._{r We" thus 

_;~~ an advisory opinion, . which the Court·<·~ conclude that 'in terms of Uie general 

-- . . :' should · decline to . render. ' See Sierra :. . c'riteria of justiciabilitY,""this _case is 

. Club. v. Morton, 405 U,S. 727, 732 n. 3, -~·' . justiciable. "' 395. U.S. at 517-518, 89 

92 S.Ct: 1361, 31 L.Ed.2d 636 (1972); -... S.Ct. at19S2 (~i~tions omitted). :. 

Public Service Commission v. Wycoff · It is thus clear that plaintiff~ ~re not 

Co., 344 U.S. 237, 241, 73 S.Ct. 236, 97 barred from declaratory relief merely 

L.Ed. 291 (1952). Intervenor's argu- because this Court may not be able to 

ment is identical to that rejected by the fashion coercive relief. See also Perkins 

Supreme Court· in Powell v. McCormack, v. Elg, supra, 307 U.S. at 349-350, 59 S. 

395 U.S. 486, 89 S.Ct. 1944, 23 L.Ed.2d Ct. 884;· McGrath v. Kristensen, supra, 

491 (1969). In that case, Adam Clayton 340 U.S. at 168-171, '71 S.Ct. 224. 
- ' 
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~' ;~~1~\'~<i~N-c?I?~S!~~i~~D,t~i~~y~~~~,~f{~"! 
~ ~o·:.-:'"" * ~-:. • -•<:' * -:· -.-·* ··-;::--~--;;;;",:fn 'l783 ·and) 784 Allan wrote: several ;·";:_.t 

dgment··.wnr:-be -·entered · for · the ·:j~Ietter5 :to · the~_ Federal Government ·in ·· ,::~~ 

:puuntiffs declar-ing that the Indian · Non:- :.;;c'w~ich,:he · indicated ' that the ~. Passama- -: :/§,~ 

;.,;a .;:;;.(\l~ .. se Act •. '25 -u.s.c. § 177; ·is" ap-' '"'"quoddy Indians had gr"eatly assisted :the . ,;>·· 

to'. the . Pas1>amaquoddy Indian --~merican' cause; and urged :congress to 

; ' tb,at the Act -establishes . a trust· ; .:fulfill . the promises . he had . made~on . be

onship between · the Unitea States .: :;.half oJ 'the Government, espeeiaiiY:::.with 

Tribe ; --lffid that defendants ·-may_ ·z;respect ': to. ·protecting ~·· Passamaquoddy 

·plaintiffs~ request : for · 1itiga:. {+hunting grounds. ,,:congress~ failed to_ act_:. · 

I their behalf .. On the: SOle.'ground /:-on "· .Allan'S. ~ reco'znmend~tions/~~d ·OD : .. 

~ there : is:. no · trust .: relationship: be:.· h~l\iarch 5, :1784;;-Anan's appointmen( was ·-

. the United States-- ana the'Tribe:~~-ioked purs.ua~(}o -a resolution}~f - the:'· 

may ·submit . a proposed':!orin ;,i.fcohtinental : Congres-s ,'revokmg'[;the~ .. ap: ._:: ·. 

' decree,..: with ~ 'notice · tO · defendants, i . -pointments<oL- alL 1ndiaiC Superintend

-ten .. d~ys:-: ·;, Defendants . may ···.eiit~~ -. S~;~~ :-~~--'£:~;:::~~~-~:-_,·'· . ~--;~";;~t;i~J.~~P · 
their · comm~nt~ there?n ~thi;t .~.a ~ { J~ ~~i793 -ihe · -s~m~ 'John~:3\ll~~:-. ap~ --t 

. s.t?ereafter._: -.:~.~:-: _·.B.~.~:-~~_,~, ~~:~ peared before the .~assachusetts_ Generai 

1s so orde~d. · · . · . . : .· . .,.:, · :,-- .• ,.. '· Court."<- ·' He . ·reported that · during the 

~.7;;¥·:~-:,,;. ·. :· ~-~:::;CJ~:-'·,k::~~:-~~,:(7 Revoluti?nary-. War _the ·,Passamaq~oddy 
APPENDIX ·.·...., ',_>·,:3:?,-.- ~]' ,::,-_.Tribe · had ,relinql!ished their~_daims ·to 

·'· .,.,., •. ~c .. J ' d ·· "- h'. d"t' 
.,...5,,,·"'' . ~-.:,;,.... .. • . .. , , ::~.>;~:'i:;.~:·· 0 an · m, Massac.uu.setts ·-<>n ·t e .c_o111 wn , 
'·;:-:---:~;: .,._:.:,:·.::~ J . ,_ · :'~,.- · .. ~··,,· ... ~:,?_ that . the United :states ·would;\confirm -" ·; 

·c:c ~~:~t,. · b-.·Yt,.,,. -r -~t,_h. ' F.·: d-~-al-' G._, .• ,,.: ~l_' . .'-~ the 'T.ribe!scTight to· inhabit, -ururio1ested, · 
· on<AJA; s e ween e e er overn- . ·· .. - . . .- · . · · 
~, . t nd the p dd - .·;:, ,,: ', : -~e~in._ J?arc~ls of..~heir aborigina!_;terri-

',~·m__en - a Tribe si:::~;;:uo Y" , .~' _::.: tory: (r;·: . ,:{:~~-:>?c:· . ~, ~til·"~:~-... ' 
.. ·:- . _ _ - -~ · _, · . ~L 4. :~ tn. 1819 Congress ·passed ~legislation ; 

.On_. De,cembe.r . . 24, 1776, ·~Geo~ge _"'7., entitled, - "An,. Act making provision for ·,· 

;hington wrote to the Passam~quod-.:-. the ·civilization· of. the Indian· tribes ad- · 

J'r:ibe-and to~d: t?em thaf he_ was glad .. : joining the fr~~tier -=settleme~ts.;;_, ~Act · · 
hear that the Tribe had accepted the. :. of'March 3 1819 ;3 Stat . . 516:..£.:In ,1.S24, 

of friendship ·which he sent in . using .-~funds : .ap;ropriated ... ptt;~nt :to 

·1776, '.and warned the :Tribe . ,this ·A~t th~ ...Federal-' Government con- · 

_:-tur!ling ~ against the_ ·.u~_ited ~tributed '$2sS:OO to i.he Tribe :an amount 

:_ , .·1 ::::.:.. :'.~--- · ' · _ • '~. -:· . - ··,".:whicii ' covered ,one-:third ·'of the :,·cost of 

John Allan -served as the Continental .. ; the construction of a school> From 1824 

agent . to the Indians .-of the ·. to .1828 the' _Federal Government:c.used · 

during · the. American 'Revolu.::·< .. :funds ·appropriated· pursuant tO :th{ 1819 

l.olUlli1CV War. Appointed in 1777, ,he was .. A~t t o co:ritribute .$250.00 a ':yea;-ct.o 'Eli-
- . . ~ ~-- '- .'· - .,... - .- --~, '·. 

cto enlist the · support: ·of the -~~ jab ·Kellogg; a -inis5ionary -to thj~- Indians, 

an tribes for the American colonies: . c~ who sought t o 'estab1ish and maintain . a 

. May 1777 .Allan met"with the Passa-.:" school · for ' the ·Passamaquoddies. In 

.maquoddy and St. John's Tribes. . In .1829 the Government withheld fuiids for 

. • ' r'ecognition of Allan's promises that the t he school because of intra-tribal dis: 

-> Tribe would be given ammunition for · putes concerning the religion of t he Su

~0:. ~:·hunting, protection of their game and perinte~dent. · In -December -1829 two 

. ~ hunting grounds, regulation of t rade to leaders of ·th~ '; Passamaquoddy Tribe, 

prevent imposition, the exclusive right Deacon Sockbason and Sabattis Neptune, 

to hunt beaver, the free exercise of reli- met in Washington with Thomas L. 

. gion, a clergyman, and the appointment McKenny, Director of the Office of In

of an agent for their protection and sup- dian Affairs, and John H. E aton, Secre

·port.in time of need, the Passamaquoddy tary of War, seeking a reinstatement of 

T ribe pledged their support to the colo- the funds for tile school, money to hire a 

· nies. · pr iest, and a parcel of land. Although 
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.. ,, "- ,... ·>. ,:· ::.,::- ~- , < :<·:~~:·~--;~~-· :--~-<\·" -_, i. :;.<:, , ·:- _7'C~-; \~~-:·~::~<-. ···/·:~s~~;.,~~f 
iunds for the 8chool were teniporari- . : l!lnd where they~ could: "assemble _unm<r: ,.f~;;_.. 

ly r"einstated and money for a priest was · lested." .:. In response to the petition, th<:.:!-:t"t~ 

~·~~ provided, ·.all -funds were. permane~tly- ~ Ma_ss~chusetts :U:g~slat~re ~ppointe<!_ a_ :':.~~J..,. 

/ terminated -in 1831 because of the. con- committe~ :-to · assign land_ to -.!be- Passa- >¥;:.,... 

~n of sectarian strife. ~·· ::- :}-;, . _...- · '::.; maquoddy;.Indians.:· Treaty· D,egotiations·;~f,?j;:~;. 

, ... -,., .... ;n December 1829_ Pieside~tJ' aclcson ·- j !>egan" in ~ 1~3·~~ an~ ~-~' :~eptemb~r. 24, ,, 

~<-"'"'"'
4 

sted funds from Congress -to pur-~i~:;17B4 · Massa~!l!e~ts_;_~f.;th~_,:,Passama~~~-;:;:;:· 

:;_a.:..chase :~dditional~ land for the ·Passam~--):Z:, quo~dy _ _:~j}be}:~n~~~ .. in~ !a ·:tr~ty--;:~~j 
:T-ribe:" Congress iailed to act on · ·,i~~-h~ ;.f!}.an. ;..~e" f.o~:J·-~ederat Indian,_~?;;,~~-!; 

ent'..; winu·· est ~""' ,~~.· o: -.. :-.• ~~-. <:..:c.....~a·.gent;_ was ... 9_ne" ~f . the.::meJI.lbers_ of ~e '_:;r"-.·tJA. 
..o -... -"1 · ·~.-..:;.~7:J"l'I'C_._~,_ ·~:--'",.··~c:-. . •.•. __ -·· -· -- •. .. ·-: -- --··:a::-\.~-·1 

~ '!··- c·: . ·~ • . .;;...:.:· ":·"':~ ~ :"·' -:'···-~~-'~f' ""!-.7.c' omniitteeiapp'ointea by.;.the:'.:Massachu-·~~. ;"·~.-.'l-(5 

In J uly.::._"1832 ~e: CommiSSioner o ~-- ~.::~ ·· -- . - . ,, _ ,... : · •· . ··- . - · ~f;;;,!t-.;· 

. Aff - -'· -~ 1-be- rt = · · ''d ied .. -setts Leg1~lature, · aJ?.d_hls . nam~:-aPpeat'S:'.;.:-:;:-.>· \i 
.m.~uian ·. airs, = ..nerrlng, ~ en •"' ·-· ·. f th . . . . . f t'-~ t"· t i .. •'l!f"i."Ji:· .. 

• • · • ·. .< - - •• .t;~.as · one. o . es1gnerso " m: : reay. or·.;,·~- t.' 

request for -iunds for the 1m- - '~- ·· • •. •·· .. ··Z' .... ""' . •• - • .-: ,,.,~ 

f -.P - - . dd - ·. ·; 1 Massachusetts. ··,," By .the :.terms ·.of the.:;•>~"'t' 

o "' :.--assamaquo Y. agricu .- --- · '' - ---· a··a· ·rr, ·· · ,--~.-;:·. 

, •·'·. :..~-· ·-··· - •...• '"· tr~aty, the , P~samaquo y _ _.,N.'lbe -.. sur:-.,~::_i{ . 

,,_,,. "~:'-$ ·-:~ · ·- :· y "' ·" · ' : . :::, rendered alLclaims to..iand 1n the terri.:·' .. ···J1:: 
__ , .During the period 1899-to 1912, f~ve ~ tory of Massachusetts in : ex~rui.nge for a.-~zttj-

' :;.·,,_m!mibers _of· the ~assama~uoddy · Tribe :"" conveyance __ of23;QOO aer~~{>f_land at ln.:.'Y~~~'7;2j 

f·~, . .attended ·the- Carhsle ln~Ian· School at . dian ,Township, ·. ten acre8~:of - land . at·:;;;. ~;{fli~ 

· ·~ Carlisle, Pennsylva!lia. ·In 19~0 a .mem-.::-Pleasant' Point;'\ ~d 'the :exclusive right ·~~~. 

··. hero~ the Passamaquoddy· Tnbe gradu- ·:-to fish and' hunt -the SchOodic~River, ·all ~-:;;i:.f 

·fated' from ·.::Has~el Jndian . College at ~ in the Dist~ict 'of Maine. ~ Seven yeari*~{l~-~·rJ 

;' La:wren~e, Kan~: -~··_, ·' ·. :c·-· :: --:·. · .---· . later:··. in UWl,~ M~ssaciiuse~ assigned]~~~}:. 

· - -g. . Since · 1965 the Tribe has received an additional 9{) acres af .Jand at Pleas-?~~;.r.: 

iunds from tlie Department of Housini ant Point tO the Tribe. ::;+-,~.:;.;,_~, ~-- · , #2~d~:~:-;r 

~ and Urban· Development, .the __ Of~ice ·of __ 3. ·.-rn 1819: Massa~husetfi' ~;ed- l~gis:f't~Z~it: 

·t)-;Economic .-->-Opportunity ·-and-· FederaL . lati.on commqnly'·knoWn ~as'1h.e Articie/~~}'f. 

: agencies .oth;:": than the ~e?~rt:~ell:t of ,; of ·Separatio-n,_ which· ']l_roviaed for -the~~I:~r· 

!l!e -.: ~nterior. /· Although ehglbll:ty for t establishment . of . Maine ',:as.: .a .''separater,<~::.~ 

such as~stance has _been determmed ~Y ·;:. State-. · Und'et the~Artlcles of .·Separation::rr':fF 

. !a applicable -~ alL. -citizens, · 1.~ _'Main~· agreed ,·to : ~·s.Ssunie ·-.;rna-Jlerform~~*' · 

·:-;nany _ ins_f:ances 1 _the fu~ds. we:e take~ ,.;: alf .a~ ties -:an( obligations :of· ~e Com~~:J;.'£3 

- from special IndJan allocatiOns or were ~- monwealth ' towardS the 'Iridians within". -It;;_ 

administer~d bJ special _ I~di~~..:_ desks ·,'"-' said - Dist;icf -_,of · .Main~-",'wliether" 'the"'~'t~ 

- ~e v~i?u~agenci~. ~-.;_,_;-::.~~-:::~-_..;:..:.. same . arise •fr~m:, ireati~ 'oi~othe~~e;1?~;,~-

~"'~~,!>-~.~~;i~f{A;t,i!;'~;~~~~~~JJ,;~tW4:t:~dA~~i4~~i;£, 
Contacts between tke States ·ot. Massar .". ''. Ar :- ·k ::~Mame~Con:tactB · :·<,~"'"':''"+~'""'~"::.~•.;. 

. '_'7-.: ~ckus etts an:i:i .-Maine a.,;,a, ·the-. Pas8iz;.:'-ii~ .. ;:~;,:•}S; ~-·~·:t«:'ts" ·~} d.,. £ ; •. ;; <~:t-r-:::""'~-Sta. -te~ " · I(:.,;:r- .1::; .. 
= . . . . . __ "' . ,_r-4. mce 1 . a nusswn as . a . 1 . . , . _ 

·:. ~"!o~y ·Tribe sinc_e · 1z~6 lt-!a:s~ar;~ 1B20, Maine":chas enacted ~pproximately~ ~r 

~,7...,_,;.{ · .. _ckusetts !!,o'!!'tacts ~ · '<-- . ~.: · 350 l~ws- which· relate ·.SPecifically to the,...··· 7 

On .July;· 19, . 1776, the . Governor -of Passamaquoddy Tribe. ·=This- -legislation :-=" 

Massachusetts o'n behalf of Massachu- ·~~ includes '72 ·laws providing appropria- · 

sett!i and the other states entered into a . tions for or· regulating Passamaquoddy · 

treaty of alliance and friendship with· agriculture; "33 laws ·malcing provision·· 

delegates from the St. John's and Mic- for the appropriation , -of necessities, · 

mac Tribes in which the Indian dele- ·such as blankets, food, fuel, .and 

gates agreed to use their influence to wood, for the Tribe; · 85 laws relating to 

conYince the Passamaquoddy and other educational · services and facilities ·for 

tribes to supply men for George Wash- the Tribe; 13 laws making provision for 

ington's army. the delivery · of health care services and 

2. - In 1792 leaders of the Passamaquod- facilities to .the Tribe; 22 laws making .· 

Tribe petitioned Massachusetts for allowance for Passamaquoddy housing 

a . . 
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,[jJ.-::,~"}-t:q.1:1~t~-<~,."r S/:/ ·. _ ;_ ;-:<;_;;--TY:: .. ~;:~~:\.-. -.- ~::.,~;;:;~ 

__ ::~- ><>~-~~si~ c~~·~t?.F i»AssAMAQuonp!:Tiu!Ji. v: ~o~~~ "T669 
, •: ~·, ••. :·_;;--:---_. '"::: ::.~ ~ ,c . • --· ~teaa388.F.~~P_P·:M9(19!5) ·.c";~-i~"•-,~~ _ ··.:>.,f.".-}\,'·-.:
::(Me.Const .. art. ~; §}~D. authorizes the · · £: .. d,: :J~ ,. 1954 , .. an ~amendment · to . the ·_ 

·c·Legi_slat_ure to m~e available a fund not ,- .:::_,1~~-·· Maine.·C_o:r;istitution, Me.Const. art. 

·"'.'to -exceed $1,000,000.00 for the _purpose ·'' ~:":'j ~,,-: 2, . §, 1, ~ extended the franchise ~o 
.. ' . -- ... '··""" ..,- . ., 

'of insuring mortgages on homes: owned, ·:: ,.--:{;,:t .•. : Indians. , 22 M.R.S.A. .§ · .4831, ·as 
- - • ~ --: ----~ ,-...... • ·"J:c<O ..... _-' "' " 

,-"by members of the 2 .tribes on. several >~~:·~;-:· amended, . ~.L.1973, ._ch:_l04, au- -
.... - .. --- ' ·t··-- .. ""'• ' - ,, . 

Indian .reservations':) ; . 54 laws. making · ~;.:-:[:;~~- thorizes- an ,_official trlbil.l .g-Overn- ~ 

.. _special provision.fo'r Indian it;digEmt re- : ~~7--:.· ment. _:_;_This';statute -:. provides -that .. 

. lief; 54 laws relating.- to .the -improve- ,~:S~~~_'each Pruiwniciizoddy ';reseriration . 

-ment~ and prote~tion of'roads_.and_ ~a~r -~~-.-~~:i~ .. ~hal1,_1i~v~~~- governor;i:fieu~n~ ' ~· 
-on the Passamaqu_oddy ·reservation; an~;~'1~,. ·:govemor,.and six-man ,t#~ ~U!l""<: ._ • •. 

. :· 15 ~aws providi~g f{)r ~e legal r~prese_':l~~~.;.:ii;:. cil.,~, I~;_~~~er provide(t§Veacb 

; -~~lo~.:~,~e-T,~~e~~ .J:S,.~e~Ab~~·:! f'(!':~-~ "8jSJ;/ese~a~o~~ shall ele<;_~ o~ ~~~~r- ~-
_5 '1'l-. f 11 . . r ·-~·" . ., ta":t• --,:·~:-+., .. nate b~~. --a;representatiy~~to 'the_ 
. ....,.e o owmg 1s -. a represen 1ve If, .. -. ·state Le • l "t to · .. 1. · 

-- - . • -: - -.... • -.;_.,.:_:i .- _ g1s a ure -serve _- as · .&.~~e ~ 

sample of. Mame statutes currently m '-o'Zis'· _~ c p · odd - :- ·- ·- ta· t. · ' ·, · 
- . . · · ·_ . assamaqu y Tepresen Iva 

effect provtdmg for the welfare and pro-. ~·'<~" --~ -, · ~ ,:·· .-: - '· . . · -. ,.~"-C'f•;;;,~ ..... -;;_..__, . 

tection of the Passanuiquoddy Tribe . .. '-:- :-~-!!·> 22 M.~:S.A. ·§: 4702/·as-~~ended ~- :~:~~~ 
>' •' • • . 'fc· '~ - ,- '• . ' . '> --~ • C• - P '- ch·< •. - bil• h ' "-''"·"' 
-~-,- - . : • • · : -' • · .-$.·~_-<-' .L.-1971;·· . , ,544; _.esta 18 es :a _.~;:;,r 

__ a. Begmrung .m. 1823 ·Mame has ad- · --~--- . ·n rtm. ·:r f .I d' ··~ ,. Aff · , : ~G."'~ 
· · t ed t t f d b ' half ,_,/::":'. · epa - en~., -0 ' n lB.Il_,.;;~ aus,-z''·!?:-·:\;:1'£ 

- -- nnms er rus un son e . - ,.. hi h · - d h -.. , .- d. ·6 'Sti 

· f th p · dd T 'be 22 ~~*r?_- ·Y' c lS un er-t ~ cont~'- :an ·su- -. '*<>~ 
o e. assamaquo y r1 . "'.-..... · · f th Co · · --· f ~ ·· ,_,.,.,. 

_ -:.~!,o;~· ... ~rylSlOn 0 ,_ · e miDlSSIOner -0 ' ·::~l)~ 

M.R.S.A.·_-§ 4834, as amended, , P. ·::2~·-T indian ;::-Affairs. 22 -M.R.S.A.' ·§ ··'?ftl§ 

.L.1973, ch. 141, creates a trust -~-o:~·-·· 4733 . ' . d ted _ .p Ll- 967 . h -~;;;~:;.:, 
...... :J>,·t: .. -'~' , (· as ~a op . , :. . . 4 --c. 'r'•"--'f...,., 

. .. :- _ fund out of the annual net pro- -:.:>.~· ·. · . · · · '"'·'~· ~ 

· d f · ...... th 1 f t' b d · , .. ,. ... , '252, e_ff. May 8, 1967, p~:ovtdes for 
· · · cee s rom e sa e o 1m er an . •· . . . 

- . . ;:;;~: -.. the .creat10n of an Ind1an Hopsmg 
grass taken from lnd1an Town~ ;:~-. • .. ';, , .Authority~_::-~ _ , : .. ,.,J-;;-~_:,' 

· ship. This statute permits the ," _ - .,_ . _ -. :,..;"- ·~-· · _.:..;:_ '-~~-~~~'!::'· .,~ 
":...-'... .• - ••• .• ..... -~ ';F"~- ""'-~~ .... ~-..... ... . -

tribal council to determine the .. -.·· f. - Maine has always retamed .a 'vari- ..... _ 
- . - - .t ... '. '. > ..... . ..... ··_-. -:...; _ .... ~-~ 

manner · in ·which a certain per- ~-~. 7
::: • ety of -miscellaneous :- laws '~which v ~:,~ 

centage of the funds shall be ex-- - :;~'"\~' · affeet various aspects of :Pii'ssama- ·~ -. -~ 

pended.:- . ". , < . . -_ . .. . - · :!)';·- ·, quoady·-tribal life. - F.o~: :;mstance; 

:
22

- ~~ ·R.- S.:.A:..·: ' § : A·,../\

7 
----· d : . · :d - . ..,__ current ··· Maine ~ siat~_~:b_ .P.ermit-

.J.u. • • .,._w ren ers -vo1 , ... - b . f . . .,.. , . . 

any -contract made by ··an Indian ··_:;}l~:--- m~:n e;s :o -the T.r1~-~-to:·?btam 

-for the sale or disposal of trees, ::-).:{~:~, .t:.ee hunt_mg !lnd f1~h1,, ~l,ce_nses, 

·- timber, or grass on Indian lands. -:;.:_7;..~~:· ,-12 _ M~:s.A:~ § _·2401-:B_c-7);" as :<i~\i[*
- - . . . - . ·-·/;.··. amenaea, ··p .L.1973, ch: .92; -forbid . z;;;~!~ 

_22 M.RS.A. § 4709 aut~or1zes ?t.e ... · ~·-~~ :any_ p~n -fro~ · keeping ' Indian -. -~?:~' 
Attorney General on h1s -own .1m- ··~ -·:t·--.c . · ' , __ :·· - - ., ·· · - ,_ ~:·~ 

t
. t' · · th' - f -.,~-.-: .... :-;!-;;.- skeletons or bones for.more than a .·_..~,~ 
1a tve _ or at e request -0 a _-,-~::_ •' ~· - - ~ : - , - - : ::~t 

T ·be to · th - f th .,,_· -.:_·.-,,_.. year_ Without returm_ng,. them to ,_ ·t· 
ri , sue m e name o - e-r :tv.i;3,1- - . -- • ., · • :.. ::-· · _ .::.fz:~: 

---Tribe iii actions for money owed , :-··.-~ _· :~e -:Tribe for burlal, _22 ~:R.S.A- --%I~ 

the Tribe- for injuries done to ··· S 4720, as adopted, P.L.1973, ch. - .:;i~t 

tribal land . . The damages . re- :-·. 788, §§ 95, 96, eft. April 1, 1974-; :~~: 
covered by such a suit are to be . · . and impose a $250.00 fine upon · ·~ 

distributed by the Commissioner · · any person' who poses as -~n Indian 

-of Indian Affairs;-or invested in for the . pu-rpose of vending goods 

useful articles. or wares, 22 M.R.S.A. § 4715 . 

.. 
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Ch. 5 PROTECTION OF INDIANS 25 §177 

La:-td O ffic~. fixed the llnes whi ch control
Jed the cot:rt when a question arose as to 
n::;erhe r a claimant '.-Vas 'vithi n or with
o~t the particular reser.-ation at the time 
ot alleged depredation. French v. U. S~ 
19H. 4V Ct.CL 337. 

a. D1vis ion of trib&l lands among mem
bers, sur\·eys for 

To accomplish the object of legislatio n 
by which Congress provided for t he 
en:~n~al dissolution of cer tain tribes such 
a3 the Creek nation and the division of 
~ large p .ntion of the tribal lands among 
t!:e ruem bers of t he w.-ibe, it was neces- ~ 

s:t'J under this section to survey and sub
<!i.-ide such lands, in like manner a3 pub
Ee lands are divided. U. S. v. Mackey, D. 
C.Ok!.1V13, 2H :s'. 137. 

'- Title to Arkansas RiTer bed, Jn'&llt to 
Creek tribe ao can-yin&-

·Tte grant of lands in Indian Territory 
to the Creek Tribe of Indians by patent 
of Au;;. 11, 1852, did not vest the tribe 
wjrh any right or title to the bed of the 
A:<ansas river between high-water marks, 
bat the same remained in the United 
States and passed to the state of Okla· 
noma on its admission, subjeet to such 
r:ghts ns were given by its laws to own· 
ers or lands bordering on the stream but 
t~e purp ose of such grant to the Creeks 
wos to provide them a home in the then 
for West so long as they should exist as 
.. tribe and eontinue to occupy the lands 
&~anted and to construe such grant as 

not con.-eying the b~d of such river in
terferes with no object or pnrpoM of th& 
grant. U. S. v. ~lackey, D.C.Okl.l913, 214 

F. 137, appeal of certain parties dismiss
ed 216 F. ·129, 132 C.C.~ 373, and decree 
r eversed on other grounds 216 F. 126, 132 
C.C . .A. 370. 

5. Errors in sU.r"t"eyS 

W here in making the snn-~y of th• · 
land ceded by the United S tates to the 
Choctaw Nation uncer the treaties of 

lS~O and 1825, 7 Stat. 210, 234, an error 
was made in running the eastern bound- · 
ary of said lands in that the surveyOi!' 
b ore to the west and did not cover in the 

actual survey all the lands ceded to th• 
Choctaws; and where said error wu noe 
disco,·ered until a resurvey was made in 
1857 pursuant to the provisions of the 
Treaty of 1855, 11 Stat. 611, the tract ol 
land was not legally taken until after th• 
Treaty of 1855. Chickasaw Nation T. 

U. S., 19-!2, 94 Ct.Cl. 213. 

Where the Commissioner of Indian M· 
!airs, after the report ,ot the error in tha 
1825 survey as discoTered in the survey 
ot 1857, decided to stand by the original 
snr>•ey; and where Congresa by Act Mar. 
3, 1875, 18 Stat. 4,76, ratiiioo the original 
marking, because tha original P..rroneous 
boundary was to be recognized by the 
Government it was not intended by Con
gress that the Government should not ae
count to the righttnl owners for the prop. 
erty wrongfully takeG. Id. 

§ 177. Purchases or gtants of lands from lndia.n.5 
No purchase, grant, lease, or other conveyance of lands, oro£ any 

title or claim thereto, from any Indian nation or tribe of Indians, 
~hall be of any validity in law or equity, unless the same be made 
by treaty or convention entered into pursuant to the Constitution. 
Every person who, not being employed under the authority of the 
United States, attempts to negotiate such treaty or convention, di
rectly or indirectly, or to treat with any such nation or tribe of 
Ir.dians for the title or purchase of any lands by them held or 
claimed, is liable to a penalty of $1,000. The agent of any State 
who may be present at any treaty held with Indians under the au
thority of the United States, in the presence and with the approba
tion of the commissioner of the United States appointed to hold the 
same, may, however, propose to, and adjust with, the Indians the 
compensation to be made for their claim to lands within such State. 
which shall be extinguished by treaty. R.S. § 2116. 

Historical Note 

Derh·ation. Act June 30, 1834, c. 161, § 12, 4 Stat. 730. 

Cross Reference• 

Patent& to be held in trust; d~cent and partition, see aect1on M8 ef th1• t1- • 
tle. .-
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These were a medieal ~:eertifieate stating prerequisite. Since no evidence of that 

that petitioner was. suffering from tu- was presented, it was not an abuse of 

_ berculosis, a .@eJ"Vice memo, and a call-in .. discretion to deny him the status of vol

. letter addresaed ·to . him in Mexico. He . untary departure. 

contends that it W88 errOr to admit them - The petition for review of the Serv

beca~·they lacked probative value and ice's order- of deportation is denied and 

·: :- their .authors -were not present at the the order is -affirmed. ' . 

-~i:!~·)t.,.;:.:·~?,::.::-.?:;t:--;~ -... "-. _-. ,_- .. ·. r --~,~~ -. /~ ·t:,~~ "; , . . ::;:,~;:~· 
,-·:> · ·· Smce the documents tended to 'COrrob- .. .- -;::_-. .-·:-:,.,.-; •: ·" <·~ .. ·-

·-._- .. . . ..• ,.. -··-;- ... r¥!~ 

• ··~ orate a key ·portion of the statement in . . ~- . . !. r 

.,~ Form 1-213, petitioner's returri to Mexi- ·· ~ .::- . . 

-~:~ 'CO -in 1961:for heaith reasons, their rele- ·' · ~::,-:;::· .. 

• -... > vance· is undeniable. Nor does the lack . ·!!:.~·..-·:, .... : ~-;/ ~:;.:·~~~:.>~. , 
- off da' · · .. b 1" "tn · . ·~····· , . .. ;> • • , r . · 

-~" oun . bon testtmony y 1ve ' WJ ess- ; .. ~.{t, .. :~: :.,.f..r::-- ~~~,~ .~ ..... 

·-:c. es in a deportation hearing . necessitate -: ... _;_ ::: · ._.::, , .• :' 

:- reversal. Hernandez v. INS, 498 F .2d - .iOINT TRIBAL COUNCIL OF the 

919, 921 (9th Cir. 1974);,. Marlowe v. INS, pASSAMAQUODDY TRIBE et al, 

457 F.2d 1314, _1315 (9th · Cir. 1972). Plaintiffs-Appellees, 

Without evidence to indicate the need ·to • · 

have these witnesses present, we cannot · 

say that their absenCe was so fundamen

tally unfair so as to violate due process. 

Our standard on review of a . de

portation order, fixed . by 8 U.S.C. 

§ 1105a(aX4), is limited to determining 

. that the agency's order is supported by 

reasonable, substantial, and probative ev

idence on the record Considered as a 

whole. Lavoie, 418 F.2d at 735. From 

the Form 1-213 and the corroborative 

documents it was found that petitioner . 

left .the United States in 1961 and re-en

tered in 1972 without inspection or prop

er documentation. This finding is sup

ported by substantial, probative evidence 

and will not be overturned by this court. 

.•.. · .·.. v. 

Rogers C . .. B. MORTON, Secretary, 

Department of the Iaterior, et al., 

Defendants-Appellees, 

8_~te of "Maine,· Intervenor-Appellant. 

JOINT TRIBAL COUNCIL OF the 

PASSAMAQUODDY TRIBE -et al., 

· Plait:ttiffs-Appellees, . 

~· v. 
. . 

Rogers C. B. MORTON, Secretary, 

Department of the Interior, et al., 

Defendants-Appellants. 

. Nos. 75-1171, 75-1172. 
' 

"United_ States Court of Appeals, 

First Circuit. · 

[7] Under 8 U.S.C. § 1361, petitioner -- ..... -- .. -.. 

bore the burden of proof on the issue of '. · Argued Sept. "11, 1~75. -: 

legal entry .. · Since he. offered n? evi- ·'"'! ··.:. . Decided D~ 23, ·1975; ' 

dence to rebut the eVIdence of Illegal . ..,. ,,, ~' - . . ··. , · 

entry in 1972, the order of deportability 

must be affirmed. 

fie~ <:. 
~ 
~ 
~ 

-") 

[8, 9] Petitioner also appeals the de

nial of the privilege of voluntary depar

ture. 8 U.S.C. § 1254(c). He presented 

no evidence in support of his eligibility, 

contending that there existed sufficient 

information in his administrative file to 

support the application. The petitioner 

bears the burden of proof to establish 

eligibility for voluntary departure. Kha

laf v. INS, 361 F .2d 208 (7th Cir. 1966). 

Good moral character of the alien is a 

A~tion was b~ught by· the joint 

·tribal council of the Passamaquoddy In

dian Tribe and the tribe's ·two governors 

against federal officials for a declaratory 

judgment as to the applicability of the 

· Indian Nonintercourse Act to. the tribe. 

The state of Maine intervened as a party 

defendant. Judgment was given for the 

Indians in the United States District 

Court for the District of Maine, Edward 

Thaxter Gignoux, J., 388 F.Supp. 649, 

and t he state of Maine and federal offi-
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JOINT TRIB. COUN. OF P ASS~MAQUODDY.',TRIBE v. MORTON 371 '. 
· Cite u :128 F..2d 370 (1975) 

.cials appealed. · The Court of .AppealS. ··"maquodd;ti·ribe.did not.:CUt~ff whatev
Levin .H. Campbell, Circuit Judge, held ... er- ;.federal .duties ·existed. 25 U.S.C.A. 
that the NonintercourSe Act--applies to . ".§ ~177; 22 M.R.S.A. § 483L •··. 
the Passamaquoddy. Tribe · .and estab- '· · ~ ·: ~ _.':_ · . • . · ~ ~ :_,L·;_;; ' 

I. bed 1 t" h' be h - 5. lndtans *=>7 1S a trust re a 10ns Ip tween t e "':e- · • • • · • · • . 
_ Uriited States and ·· the . tribe. ,~ No con~ .;s": ;,r._ ~~willingness of Congress to furmsh . _ 

~ 7": . ·. 1 te. · t" f the --1· · . ·,, ~d _when .. requested by . Passamaquoddy_.(i- · ._._ gress10na rnuna 1on o . guKnLI&n-.!,·.I d' · "' "L-"d'd t 1 ·· h. · ·., · ~ . .,.. · · . h' ·I · · ho d - · h th '· ·... n Ian ~nue:: 1 ·no 'a one.s ow congres-: ·'· _ . s Ip roe was s wn, an -.neit er . ~ ;._ - 1 . te ·tio that N · te A ·: · . .:. 
: · tribe nor the state of Maine would bave··~ Slona ~n . n n_ omn reo~ c~ ~ .. 
. : -the right to terminate -.the federal ,;- ~~ou~? ~~t ;~p~l~::: :S .'?:::~:.SA.~ ~ _111 . .; .:~· 
·- government's responsibility~'~~ -~:-: ·: ~~-- __ 6.- Inclians -4=10 ·. · ·.-... · '"' ~,.--F~· ;,-4; { ' .. · - .• :'~:;: 

• · ·! -~--C -:· :. J ud~ent _affirmed .. :!!.·; · ;:r::: : :..j?;;:t~~.,;~.i..:;:· Under Noni~terco~ · ~ct, federal 
~ . • ~ . . .. ,~. -~···· •• : .. "" ....... ~.. ·· bears tru t - I ti h" ~.;:;,~:::.(~.:. .· ~. ~··: .i: •• .• • ···-· , ·,!•"""~~~:~;~(,~;:-;;;: government:. s .rea ons Ip to :-. · .. -- · ·· ... , ,,_. ...... _ .... .,._ P odd I d" T "be 1 · - ;'· '":'- ·- ,..._ · ~,,_. , --,- :- ~• · :<-;•-.:::.::?:1.;.· , assamaqu y . n Ian .. n ; · such rea-
1. _-Ind~ans ~10 . . -~-- :·: ·->. ·· ~--·; :;;.tionship tinder the Act pertains to land 
: . . Right to e:ti~guish In~Ian title . lS_ 't!Rnsactions -which are_. or may be cover:-: .. 

•· attnbute of. sovereignty . which .n? state, .. ·ed by the Act and is rooted in-rights arid 
but ?nly Umted Sta~, ca~ exerciSe, and duties .enoompassed ·or created by the 
Nonmtercourse Act gtves statutory rec- Act: 25 -U.S.C.A. § 177. -~ . 
ognition ·to that fact. 25 U.S.C.A. § 177; · . . · .. -·_ . ' • · , 
Act Mar.l 1793 1 Stat. 137 329· .. Act· - 7. lndians --=6 ,. · ;, · ·:-·: 
Mar. 3, 18i9, 3 Stat. 516; ..Act.- Mar. 3, . :·~;:.: Once Congress ha.S established trust 
1820 3 Stat. 544. · ... ..: ·• _,y .. relationship with an ·Indian tribe, Con-

' . . - - · ~.: ~:~;· ·_,,·..,. ·: . :J>:_ gt:eSS_ alone ·has right to 'determine when 
2. · Ind1~ns 41=2 • • · · · ·: ~-- its. guardianship shall ·cease; neither the 

Passamaquoddy. Tnbe of I_?dians,:.::-.tribe nor _state of Maine, separately or 
. t~ough_ n?.t _ot~.erw .. se. feder~ly _ .recog-: .. ~~:together, has -right to make that decision 

m.zed, IS tnbe .. ·Withm ~~mnte~urst\ · and so to terminate the federal govern-· 
Act. 25 U.S.C.A. § 177. <·.·''>.: :?· .. ,_.; .. ·• '. ment's iesponsibilities. ·'25 U.S.C.A. 

See- publi_ca~~n Words an~ Phrit.ses .#';f.:.-§~177; ·. 22 .M.R.S.A.' § 483L~·~··: , 
.. for other JUdicial 'constructions and _.~,;f)j":,.::,'.~~ .~;,_....·:, • , . ...... ;......,,;•-· 

-- definitions. - r~ . . . . .. · :~: '.~.: -l~di~n~. $...~< ·.· ... : -:-~. -"~~. -. 
3. Indians,. ~6 •· · " · , : ·· · ~ _''s./~~·',_ ·,"'· ~ · Any withdrawal of tru~t .. .obligations 

Congress' power to ' regulate .:. oom~:_:,· towai-d .Indian tribe by. ·Congress would 
merce i-ncludes-authority to deCide when ) haye to .be -plain .and unambiguous to be 
and to what extent it shall .. recognize · eff~tive. _.25\ U.S.C.A. _§ 177.·: · . 

• • • •, .- ,·~,. r £/-. , . - .,. -• - ~- • , . • 
particular Indian commumty as--depend::- ·· .·, , : ~ ~ t, -~> " .,- '·.,: . '·:;. ··; . ..~ 
ent tribe ·under its guardianship "'and , 9. Ina1ans •_e:::o6 . ,...·~:,_. 

.. Congress has right to determine .for ·i~4;£>·:~rd,'.?n Indian:,~· tribe's . action 
self when guardianship maintained over'· ~:against Secretary of the Department of 

' Indian shall cease, but Congress' power· .~ ~he Interior a~d other · defendants failed 
is limited in sense that it may not bring ',;.to establ~sh · that Congress had at any 

_community or body of ·people · -within ;. time terminated or withdrawn its pro tee
range of its power by arbitrarily ·calling tion which had been extended under the 

- them an Indian tribe, and may exercise ·Nonintercourse Act. 25 U.S.C.A. § 177. 
its guardianship and protection only in "

1
·
0 

C rt 
365

(
1
) 

t f d. t' tl I d' . . . ou 8 41= respec o IS me y n Ian oommumtles. Fed 1 t h d · bl' 
U S C . S C Co · era governmen a no o Iga-25 ... A. § 177, U .. . A. nst. art. 1, t" to d to d · · b th s § 8 · Ion respon ecJsiOn y e u-
. · preme Judicial Court of Maine, which 

4. Indians ~7 
Voluntary assistance rendered by 

state to Indian tribe is not necessarily 
inconsistent with federal protection, and 
Maine's assumption of duties to Passa-

could not affect federal authority with 
respect to Indian tribe, and . federal 
government's alleged failure to react to 
such decision ·was not to be taken by a 
federal district court as an acknowledg-



528 FEDERAL REPORTER. 2d SERIES 

inent of such state oourt ruling. 25 U.S. 
C.A. § .177. . · - ·· 

'""! ~· 7' ~r ~ - ,,-
J~ ... 

·• ·Martin L. Wilk, Deputy Atty. Gen., 
, - With · whom .Joseph E. Brennan, Atty. 
1·;. :•Gen., was on brief, for State of Maine, 
·· . Augu~ta, Me., appehant. 
:~ . ·Edmund B. Clark, Atty., Dept. of Jus
-::· tice·, with whom Wallace H. Johnson, · 
--~ Asst. Atty. Gen., Walter Kiechel, Deputy · 

Asst. Atty. Gen., and Edward J. Shawak
:. · er, .Atty., Dept . . of Justice, Washington, 
- D. C., for. Rogers C. B. Morton, appel-

. ' .lants. · · ~- · -- :: · 
· _., .Thomas N. Tureen, Calais, Me., With 

whom David C. CrosbY, Barry A. Margo
lin, Calais, Me., Stuart P. ·Ross, Hogan & . 
Hartson, Washington, ~ D. C., Robert S. 
Pelcyger, Boulder, Colo., and .Robert E. 
Mittel, Portland, Me., · were on brief 'for 
appellees._ - · 

. Before COFFIN, Chief Judge, McEN
TEE and CAMPBELL, Circuit Judges. 

State of Maine on behalf of the Tribe. 
Earlier, in a letter to the Commissioner 
of the Bureau of - Indian Affairs, the 
Tribe had stated the following griev-

-ances against Maine and .its pre4ecessor, 
Massachusetts (hereinafter collectively 
"Maine"): that Maine ·had divested the 
Tribe of most of its aboriginal territory 
in a treaty negotiated _in 1794; that 
Maine had wrongfully diverted 6,000 of 
the 23,000 acres reserved to the Tribe in 
that treaty; and ·that Maine bad mis
managed tribal _trust funds, interfered 

_ With tribal self-government,· denied trib- . 
al hunting, fishing and trapping rights, 
.and taken away the right of members to 
vote, from 1924 to 1967. The Tribe had 
requested the Secretary to sue M·aine on 
its behalf . to redress these asserted_ 
wrongs before July 18, 1972, the date an 

-action would allegedly be barred.1 Al
though the Commissioner of the Bureau 
of Indian Affairs favored compliance 
with plaintiffs' requ_est; defendants did 
not act. ·, - , :-,-

LEVIN H. CAMPBELL,' Circuit. . On June 2, 1972, -plaintiffs filed this Judge. " -. action, · seeking a declaratory judgment 
This is an appeal from a declarl!tory. that the Tribe is entitled to federal projudgment entered in the District ·eourt tection under the Indian Nonintercourse - ior the District of Maine. 388 F.Supp. Act, 25 U.S.C. § 177,z and a preliminary 649, 667 (D.Me.1975). injunction. ordering defendants to file a 

'";-

Plaintiffs are · imder Maine law the protective action on the Tribe's behalf political rep~ntatives of tlie Passa- against the State of Maine by July 18, -maquoddy . Indian Tribe ("the Tribe"}. 1972. Defendants pers~ted in their re- .22 , M.R.S.A. § 4831 (Supp.197S). They fusal ~ sue for thP- !nbe, ~lying upon brought this action against the Secretary the adVIce of the Acting ~hc1tor for the ·of the Interior and the Attorney General Department of th_t:_lr.tenor, who stated, 
of the United States after the Secretary ' .. , "(N]o treaty exists between the United refused 1? ini~iate .a. lawsuit agai?St the ·StateS :and the Tribe·. and, except for 
1 • . 28 U.S.C, § 2415(b) sets forth a speci~l stat

'Ute of limitations for actions seeking damages 
resulting from trespass on Indian lands:- The 
time for filing such an action was originally 
July 18, 1972, but has since been extended by 
Congress to July 18, 1977. Act of October 13, 
1972, P.L. 92--485, 86 Stat. 803. . 

2. Title 25 U.S.C. § 177 provides as follows: 
"No purchase, grant, lease, or other convey

ance of lands. or of any title or claim thereto, 
from any Indian nation or tribe of Indians, 
shall be of any validity .in law or equity, unless 
the same be made by treaty or convention 
entered into pursuant to the Constitution. Ev
ery person who, not being employed under the 

..... , ~ -.... 

··• . authority of the United States, attempts to ne
gotiate such treaty or convention, directly or 
indirectly, or to treat with any such nation or 

· tribe of Indians for the title or purchase of any 
lands by ·them held or claimed, is liable to a 
penalty of $1,000. The agent of any State who 
may be present at any treaty held with Indians 
under the authority of the United States, in the 
presence and with the approbation of the com
missioner of the United States appointed to 
hold the same, may, however, propose to, and 
adjust with, the Indians the compensation to 
be made for their claim to lands within such 
State, which shall be extinguished by treaty." 
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• .JOINT TRIB. COUN. OF PASSAMAQUODDY TRIBE Vw MORTON 373 .,:~.··.., .~. ;._~~" . ·•· ·· - ~ Clteas528F.2dsio(le11» ''"t::\.' ., ·· - , · ...... ~·~:f;daola~ ·:and-~expli~ble instances 'hi fmn, s~bje1~ to _the qualifications herein~~be -pas!;, this Department, in .its trust. after, s~teiL:;o;-:,~·r ·· ·•;n;{<.~fiT Y . •· •. 5~~ty-]l&s-had no dealings· With -:the:·_,.~...,.-~~:,.~:'!!!\"..,.·· .. · ,-.,. · 'i:i·r.~~ili~.:\• r' :· _,.:r; -. . : ' ~- · · Qn ~-~:~ntrsh, it :- is-;.t~ ~~:. ~~~.§~;~~~~-,;::;f:~~~i:.~:~~t ~~ :;:/·. ··~::~'; · . :r~>-~tab.teSh ._h,,~f<>.::.M&_ .. ~7'an<Ptrus·_. Mteesassacfbu~ttsh t.:.,.,.. .. :·:~ Th~~}e;::fu~ this "P"~i~~ ean .best ~,3;: ~ 7f1 IC ave -ac~c.as · or ... e . .. · ·· ·• . . • •. ~ ..,· ~hal · perty· f .. 1 t 200 be understood m hgbt of facts about the .,_._ --~"-...' . pro ~ or .a mos. .. -.Years. T 'be'··· ~- • • tb ..,....... , t' I . .>-.>. >·',.· . . . _:_r. c. il't-. • '' ~. . . _ . . L. •. • n . ~ppeanng lD e -~ wles 8 lpU a• ~-. ·. ,.;,o.:x-2" •1:'-_>f,..,"'1t..(j "'"';£ :,~-:: : · ;:::. ·~~.-~J~t-. · tion .;.=an~f;, ~hi bits .and ;e,in·:·_ the district ·..:.~::\ 
_, ... -~- _.... -'...-·~ ..... -·~- - ~-" ... ....... • - . . t:~ ~hensive and scholar~y opm- ~:::<· 

7~~}-~~j~!~~ .\: ·-·:' ~ - ·,: ~- ~;~f 
. - ." '>"' ~ ""' ..... uo;; -now res1des on ·two reserva- , ... ~-:-~.-~ ~ ~ns1. -the -.'State · . · • -~' •· · · , · - ·. -. · · , -~ s: •.. · 7_-:-"' --;:.-. ?':·· •-' < -~.'- ~ • · ·: -tiOns 'IJ.l_;~~hmgto~- -~~nn~y 1D Mai~ -•·:~ -Coii..-.-.-A1e ,?{ede_r&l;-.~~-~ H?~~~· ~ .as~-·- I~ me!Dber5.2and theu'~~tors_, as w~ ~:··~:~L~ti~ns?np;~tw~n .·, ~-:lielow~have coilst.itt]ted an Indiaii -,~f:~; , "~-~~ ::"'~~' ' B:n<! ':;thiS_ ,_::Tn~·";~ tii~-~in11"botb ,, the ·r8cial-·-• and _- culturai , ': \_f: . ·~<;;, t~e ~be s J>roper Je~ ~~7:''A8elisec:Si:'ee· .it · least 1776;·>~.Plaintiffs al- ·:.:' 't~~ sh?~~~~.,~-- ~ug~t- e!sewh;r.;~:#;Ji:~:. ieie that ,'until 1794 .:the, ·Tribe occupied :.:~:~ . .-a ~ h~rig~.-,tbe ·district coUrt ·~r:_~ ··as ,-its !aboriginal territory all of. what is. _;?: deferidants ·· t.O iile ·.suit by July J,,c . :now Was1i1ngton County. and certain oth-:·:,7:~~: 1972, and to -include alL matters of which er · land '1n Maine. ·.1n 1777, the TriJ:>e f.:G-1 . tl!e' ·T.r:ibe··!Wt· CC!mplained.- . 'In compli- pledged its .support to the American Coi~ -~-;J~~ · an~,- they_;: instituted United StateS --v: onies ·during _the Revolutionary·.War ·in ~ . .::~~ ,;: MHJne~ , CiV!l, -No. -1966 N.D.- ·An ap~l exchan~_.for promises ···by_':~ohn Allan; :~7~~:71fioom· that -order was dJsmissed ,-on -mo- Indi&li ~a~t '· of the : Continental eo·n- . i;j~ tions of both plaintiffs and defendants. _ gress;that the Tribe'would be given am:: ,_:~. No. l96Q N.D . . bas meanwhile been ·munition ·. for ··hunting · protection for "D~, """ ..... v,"d ··pendin( fi~a! _ ~eteri_Ilinat~on~~~-o! t?eir ii#ifand _himtin~un~ •. regula~"!:. :I!~ present !lCtion . . : , • -· -<> . . tion_ of p-ade to prevent _IIJ!po8I~IOn, the .-~.;:: ~ Plaintiffs then filed two amended and ex<;lusive right to hunt beaver, the free ~>it~ ~1~mental · complaints ·herein; · aban- exercise·;_~- re1jgion, and_ ~ clergyman·:"" .•. -~ doning their request for an injunction II! Add~tiori, al! agent ~oul~ be appointed ,. ;1-~r' o-ana· ~ing . ~mly a declaratory judg- for ~~"protec~ion and ~Upport in tim~ :~f~ - mt, : 'The State. of Maine was allowed .'of n~::-::Allan, .as_ SuPerinten~ent of the- ~·;::;,,-~.:: mtervene.:· .AB finally framed and ar- ·. Eastern Indian: ·Agency, 'reported -to- the _ .~: ~~.1;ued dn the .. district : court, the issues.· federai government on ·Several. ~ions:· ~~f£; . were,3 (1) --whether the Nonintercourse in 1783 and-17~ tliat.the ;Passamaquod- 'c~·t , .:Act-applies to the P8.ssa.maquoddy-Tribe; . dy Tribe had greatly assisted _t;he revolu-· .-s:,,·;~ :.,:. (2)--whether the Act ·establishes -a trust· tiona.rY cause and urged Congress to. ful:.-:i::£,1" .- - . ,. . -. • """ .. '?".::'"f:'·~ ·- relationship between _the United · states iill-tbese :promises made on~the Govern•{ \..,~'~ . .. . . ~ - ·-- }.;: -_ :·and the· -Tribe; · and (3) whether :toe ment's .• behalf. · Allan also . transmitted (.;' -~~ -.pcited. Sta~- ~Y •. deny plainti~fs' :_re- · the_, vie~~:;~f ;th~ , Tri~ ;in::t_bis -regard.:~-:{~ ques~ for hugation on the sole ground Howev~, #iAhe Contmenta! · : Congress_ '6_';;r': that there is no trust relationship: The· failed ·to act on Allan's recommendations. · -·:: (>f district court ruled -in plaintiffs' favor_ on His appointment was ·revoked in March all points. Both the federal defendants 1784, under a resolution revoking the ap-. and the State of Maine 31-ppeal. We af- pointments of . all Indian Superintend-

_ 3. Plaintiffs also requested in their . second 
amended and supplemental complaint a declar
atory judgment that the U.S.Const. art. I, §§ 8 
and 10, and art. II, § 2, are applicable to the 
Tribe. Relief along these lines was not pur· 
sued below and is not now an issue. 

4. · Plaintiffs' contentions that the Department 
of the Interior has wrongfully turned its back 
on the Tribe, and that federal guardianship 
must replace that of the State, are elaborated 

· in detail in O'Toole & Tureen, State Power and 
the Passamaquoddy Tribe; "A Gross National 
Hypocrisy?", _ 2_3 J\:ie.L.Rev. 1. (1971). 
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ents: In 1790, the Fiist Congress adopt- this -Cornmonw~th [M~husetts], -to-
ed the Indian Nonintercourse Act.6 · wards the Indians within said District of 

· ' ·. Maine,. whether the same arise 'from 
. ~n 1792, the Passamaquoddy Tnbe pe- - treaties; or otherwise . ·. ·"~ Maine 

titi?ned Massachusetts for land . upon was thereafter recognized by Congress 
~h1ch to settle, and -Massachusetts ap- and .oadrnitted ·to --the Uriion.<· Act of 
pointed a_ corn~ittee to investigate, one . March 3, 1820, ch. 19, 3 Stat., .544. . The 
member of ~hich was the ~rn.e .John · Maine Constitution, with the above quot
Allan. :Allan reported that dunng the ed provision relating to the Indians, was 
Revolutionary War the Passa~aquoddy read in the Senate referred to commit

.,._ Tribe had gi~en up its --elairns to ~~~ds ~. and finally d~lared by Con~ to 
known to be Its haunts on the condttion . he .:established in the course of .the ad-

.. tl:at _the United States would confi':ln its ·. mission · proceedings .. - - . ,. ' -
"ancient spots ~f ground" and a suitable ~ · . . . · . . .. . 
tract for the use of both the Tribe and ~mce, Its adrntSSI?n. as a state, Mame 

· h · · · · has .enacted approxJrnateiy 350 laws -all ot er Indians who might resort there. h.ch- 1 te ·f· II th p- - --· w 1 re a spec1 tea y to e assarna-Soon after, m 1794, Massachusetts en- - . . . . I · . . 
-te ·d · to . t ·1 f rred to ·quoddy Tnbe. Thts legts atwn _ mcludes re m an agreemen. , a so re e 7 1 .d. · · f 

- treat -•th th p odd - 2 aws prov1 mg appropnations or or as a y, WI e assamaqu y 1 • - p odd · · 1 
T ·be b h. h the T ·b el· · bed 11 regu ating - assarnaqu y agncu ture; n y w 1c n e r mqms a 33 1 ak. · · f h 
its rights, title, interest, claims or · de- . a~s m ll_!g P~VISton or t e appro-
rnands of .any lands within Massachu- . pnabon of necessttles, such as b~ankets, 
setts in exchange for a 23,000 acre tract . food, fuel~ and wood, ~or the ~be; 85 
CO • • T wnsh· N 2 · th f. t 1aws relatmg to educatwnal services and rnpnsmg o 1p o. m e 1rs _, f .1. . f h T ·be 13 1 k. 
range, other smaller tracts, including ten - act ~t~es or t e n. ; aws .rna mg 
acres at Pleasant-point, and the privilege prov:tsion for the_ ?~hvery of heal.th care 
of fishing on both branches of the . services a~d f~ihtles ~ the Tnbe; 22 
Schoodic River. All pine trees- fit for ht.ws . rnakm~ allowance for : Passa~a-
rnasts were reserved to th state _ quoddy housmg; 54 laws rnakmg special e govern - . . . f I di . d. r f 

. rnent for a reasonable compensation. An . provtston .or n an ~~ Igent re Ie ; 54 
additional ninety acres at Pleasant-point -Iaws ~latmg to the Improvement and 
were later appropriated to the use of the protection of roads an~ water ~~n the 
Tribe by Massachusetts in 1801. P~~aquoddy reservatiOn; and 1~ laws 

- , proV1dmg for the legal representation of 
Since 1789 Massachusetts and later the Tribe and its members. , _. ~ 

' , . .. -
Maine have assumed considerable ·resp6n- · In contrast, the federal government's 
sibility for the Tribe's protection and -. dealings with the Tribe have reen few. 
welfare. Maine was a District of Massa- It 'has never, since 1789, entered into a 
chusetts until 1819, when it separated treaty~ with the Tribe,: nor has Congress 
from Massachusetts under the Article'S of - ever enacted any legislation mentioning 
Separation, Act of June 19, 1819, -Mass. the Tribe. In 1824, the Department of 
Laws, ch. 61, p. 248, which were incorpo- War contributed funds to the Tribe, one
-rated into the Maine Constitution as Ar- third toward the construction of a school, 
ticle X, Section 5. The Articles provided pursuant to an act for the civilization of 
that Maine "shall assume and Indian tribes. Act of March 3, 1819, 3 
perform all the duties and obligations of Stat. 516. It also gave money aimually 

5. The first Nonintercourse Act, 1 Stat. 137, 
138, provided that "no sale of lands made by 
any Indians, or any nation or tribe of Indians 
within the United States. shall be v~lid to any 
person or persons, or to any state 
unless the same -shall be made and duly exe
cuted at some public treaty, held under the 
authority of the United States." This was 
amended in 1793, 1 -stat. 329, 330: "No pur-

chase or grant of lands, or of any title or claim 
thereto, from any Indians or nation or tribe of 
Indians, within the bounds of the United 
States, shall be of any validity in law or equi
ty, unless the same be made by a treaty or · 
convention entered into pursuant to the consti
tution." Subsequent amendments have made 
no major changes and the present version was 
enacted in 1834. (See note 2 supra.) 
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• -- from ·i824 to 1828 under the same act-~ .ment of Housing ..and U~ba~· Develop
.- Elijah·- Kellogg ;Qf the Society for the ment, writing_-'to the Commissioner of 

P.ropagation · of-~the Gospel Among the the Maine Department of Indian Affairs 
Indians, , to support a school . for 'the .. in regard .. to the establishment Df .public 
Tribe. . The funds ·were granted at the housing authorities by .the governing 
request of the State of Maine, . were · councils of the P~aquoddy .and Pe
channeled .through the State, -and were -nobscot Tribes; stated in part that "[i]t is 
subject ·to State controls. Kellogg, a.C- ___ our understanding that these tribes do 
cording t()._ one . 'nine~nth . centur:,y'. not . have any- ~_vemmental..:powers in ., 
source, 'was himself sent ,to the .Tribe .8s ·their own right~r ,by virtue,of.any·fed-: 
a schoolmas~: py-_the State ~o~ ~n~ · ~_ law: :~;~;~·~;_~::r-~;;_-,~ :~-:.,~:..~;1;- •r -~ ·. , 

and_ BB .,;Oa .m~o~ by the MISSIOn~ .. o. Jn 1968, the ,Tribe brought,auit-against -e~t. 
Soc1ety of Massachusetts. , These fundS .J the Commonwealth of Massachusetts in ·· .,.~·· . 

.. , w,ere._ Withneld - ~uring ... 1829. beCa.u&e·~( ~ the Masaacltuaetts 'state. ··cou~. alleging ·'· -~ 
- ·intra-tribal . differences concerning· th~ ,; that the Commonwealth~ With+'i.he oon

religion of the .· Superintendent ·. of . the sent of the federal gove~ment,·-ii.ssurned 
~_hool and, ~ a result, two principal men . jurisdiction -::over ·;and responsibility for 
of~ the Tribe, Deacon Sockbason and Sa- the Tribe and- that by the - ac~ -admitting 
battis ~eptune, went ~ _Washington ·to Maipe into_~;_ the Union, Congress_ eon-- .. /}, 

- meet ., With Thomas .L. Mc~enney,· Di~ firmed and ·· ratified ~hat relationship._ · - .• ,:, \ 
rector of the Office- of.· Indian Affairs, · : ·--. · · · 
and Johnll. Eaton, Secretary of .War, .to ~· 
seek reinstatement· of the school fundS ~ ., • -·-~- .. , . .. • 
. and additional money to hire a ·priest _: ·'The centraL issue in, this ;JU?tion is 
and to purchase a parcel of land. Money wheth~r. the Secretary_ .of the 'Interior 
was again appropriated for the school - was correct in .finding that the United .. . . . 
and the priest in 1830, although discon- . States has no - ~'trust , relationship': wit}:l 
tirmed after 1831-on acCount of the same the Tribe and, therefore, should p1ay no 

· · intra-tribal differences. · However, de- . role in: the . Tribe's dispute. -with Maine. 
spite .a request fron;1 President Jackson, Whether, everi '·· if there is .a· trUst 1;ela- ,., 
Congress failed to appropriate_ any mon- ·· tio:r~.s~ip with 'the Passa~~~dies, 'the· .::(f.%! .. 

- ey to purchase land for the Tnbe. After Umted States .has an affmnative ,duty to -~;e.·, 

the school funds were again suspended · 1>ue Maine ' on th~ Tribe's behalf :is a se~ ' ·· 
during 1831 because of the same seetari- ~ arate issue that was nof ra~ o.r -deeid.: 
an strife, the Tribe requested that · the ed below_· and which consequently we do 
funding be reinstated and used for the not ad~; . The district cow:f h~)d only 
improvement of the Tribe's agriculture; that defendants_"eri-ed in denying plain- . . . r•.: 
this request was also denied and . the tiffs' request ior litigation. on the sole · ::.~ • 
funding was never resumed. D11ring the ground that no· trust re~ationship exist:'> 
period from 1899 to 1912, five members betw~n the'1Jnited ·states and the Pas
of the Tribe attended the Carlisle Indian . samaquoddy Tribe:" . It was 'left-to the 
School for short periods of time. A . Secretary to translate th~Jinding of a 

.member of the Tribe -al.,;o graduated ~•trust .relationship'~ ' into concrete - d~ties. 
from Haskel Indian College in 1970. · Over the -years, the federal govern
Since 1965, various federal agencies, oth:.: ment has recognized many Indian tribes, 
er than the Department of the Interior specifically naming them in treaties, 
have provided funds to the Tribe under agreements, -or statutes. The general 
federal assistance programs available to notion of a · "trust relationship," often . 

. all citizens meeting the requirements of called a guardian-ward relationship, has 
the program. Some of these funds were been used to characterize th~resulting 
taken from special Indian allocations or relationship between the federal govern
were administered by special Indian ment and those tribes, see Worcester v. 
desks within the various agencies. In Georgia, 31 U.S. (6 Pet.) 515, 8 L.Ed. ~ 
1966, the General Counsel to the Depart- (1832); Cherokee Nation v. Georgia, 30 
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• ;#:,~ "-t :~:~~o ·. A '• 1 ~~ ~7f:~:· ·~·, ·l?~~v~~-·~·~;~·- • :f •;_,- I-~·~' ' I U.S. (5 Pet.)""'l, 8 ··L.Ed. 25 (1831);, and . ·~ent's protective role under the Noninthe . cases .-cited .in the district- court's - tercourse Act,- see below, it is appropri- . opinion, 388 F.Supp. at -662-68 . . It is the ate .. that plaintiffs and t~.' federal . defendants .. and the intervenor's conten-_, government learn how they •-- .stand on '~,-- tion ·here ·· that -such a relatiorisliip may . these core matters before adjudication of .,S ";,only be claimed !>Y those t~peeifieally rec- _the Tribe'~ dispute· with Maine..-:: ... ized · tri'bes ·:- ... -"' ...... ;;.:-,• (• . .. ~ -- . - . . •. ..--- . . 

•Ogn : .-·r<.·-~ -~ ~_.~ _ . . ., ·' - -:.-.-.- -~:. .. ,_.'Yet -the resulting bifurcation _ of deCI-- .._._. The - Trilie, ~. however; eontenas other- v_._Bion neeess8.rily restricts the reach of the ;:., ·•. ·wise.' · It rests its claim -of a trust :rela>~"- present rulings. <, In reviewi!lg ,the dis- . s~:t- .. -.tionship on the 'Nonintercourse Act, en- >trict court's "-decision that -the. Tribe is a -~t"' acted : in its -original. form by the First~·· tribe witbin ·±lie .:NonintercOune.;.'A~t, we ·- ·> Co~~~ in :1190 ~ · protect 'the _lands :·are not to oe deemed as settlitj_g,-by im-'· : of-~any : . .; ~;'..:'" -_: :·'···;;-- . tribe of Indiana." ~plieation or otherwise, whetber.>'the Act .Plain~fs ·.Argue, : =and the--district court · affords~'l"elief fiom, or -eveU:'A!xteilc:ls to, that the ., unlimited "referimce to~{ tDe Tribe's. land transactions· With "Maine. - .: ;;. :'; it:., . '"Jtribe" · must -be :read t,Oit":When ana if the 'specuic .traris8etions are i;:~ ~el~de the Passamaquoddy Tribe as .well :litigated, ·new.faetS and leg8l and equita_' "" as tribes specially recognized under sepa-· ~ ble ~considerations -may well -ap,Pear, and :; ·7- -rate federal -treaties, Agreements or stat:.-'- Maine .should be .free in--any·.aueh_future -7: · ·: utes: As the Act applies to them, plain:. .;,;litigation· to_ defend broadly; ~ven to the · -tiffs urge that it is sufficient to evidence·-,:extent of arguiDg ·positions and -:theories - . ·congressional · acknowledgement of a ·, which overlap eons_iderably tboee ·.treated trust relationship in tneir ease at least as .. here.-- _ · ·.f·~:<;.;.;,>:""'.' · ... :~·t•·;~;;;. __ _ respects the _Tri~'sland claims. _·- · ';_;_ :Now, ho;;;ev~~. -for -purpOSeS~"!,f,·the is. lkfore turning tO the district court's . ·sues currently · existing between:·~themrulings, we must .acknowledge a certain' -selveS and the federal government, plainawkwardness • in: deciding whether the . ~fs : are entitled · to declaratory rulings Act encompasses the Tribe without con- on the basis of which ~cotll'llt!s ] can be sidering at the same time whether .the e~rted· and aeti~ns planned an(Ltaken. Act encompasses :the controverted land .· •· · -::, -· · · ;·., ···- · • ~ :~'~: · transactions with Maine. Whether the : A. : .. Is . the ·- Passamaquoddy.r··TIJ-be·. a· Tribe is a tribe. within the Act would -~ · "\ -"tribe" -~~ -the No~Ji:._tercourse best -be decided, under ordinary cil-cum- _ ..!- ·.' Act? · ·~ ;::· : .: · . ~>:~:~~~ .-. stances, --along with the Tribe's .specific · : [1] The diStrict court found·,the Pas, :: . - land .claims·, for the Act only speaks of samaquoddy 'Tn"be tO be withi~-the Ian:. · tribes in the context of their -land deal-' .guage of the - N onintercou..>"Se .Act; ~·any ings' . . If that approach were· adopted . · '"-,,· . ~- tri~ of Indians." , It ·read the here, however, the Tribe would be de- quoted _ language·~ as -encompaSsing all prived of a decision in time to do any ·. tribes · of Indians. _The court ·reasoned good on those matters cited ·hy the · that·• the .Act shouJd be given .:its .plain Department of the Interior as reasons ···meaning, there' being no eViden"~ of any for withholding assistance 'in litigation contrary congressi<?nal intent_, Jegislative against Maine. And without United histOry, or administrative interpretation; States participation, the Tribe may find that the policy .of the iJ nited States is to ' ... - ...i.t difficult or impossible ever to secure a protect Indian title; ' that there is - no judicial determination of the claims. reason why the "Passamaquoddy Tribe Given, in addition, the federal govern- should be excluded since it is stipulated 
6. Indian title, also called "right of occupancy," refers to the Indian tribes' aboriginal title to land which predates the establishment of the United States. See, e. g., Oneida Indian Nation v. County of Oneida, 414 U.S. 661 , 667, 94 

~.Ct. 772, 39 L.Ed.2d 73 (1974). The right to 

~ . 
extinguish Indian title is an attribute -of sovereignty which no state, but only the United States, can exercise.- the Nonintercourse Act giving statutory recognition to that fact. Id. at 667, 670, 94 S.Ct. 772; OToole & Tureen, supr~ note 4, at 25-26. · 
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lat:-there is - no 
1aquoddy Tribe 
it is stipul9:ted 

11ttribute <>f sover: 
t only the United 
fonintercourse Act 
to that fact. Id. at 
oole & Tureen, su-

:· . --:-i~I~;T TRIB. COUN. OF PAsSAMAQUODDY TRIBE v. MORTON 377 
- ~ <~....: ... -~~ ·- ~.-- .' •. ~- • .:-4. Cite as 528 F.2cl370 Ctml~ ~- ..... ~; .; "" ~ -

~. :::::-:,. "~ ·'}: ... • ~-· Oo ~. ~.! ; :'_.--~ -".:..~ 0 0 ... ~-· ... L.. ... ~ •• :7~0 ·~ ', 

: to-be a tn~ ~cially and cu~turally; :· that ' with- apj,ellants' interpretation:-,· Rather .. 
there·~ is "no requirement .:that • a tribe we find an . inclusive reading 'consonant 

_ .. --~ 'must be oth~ise recognized by the fed-~ . with . Ute .-policf and 'purpose of the-Aet..- ~ .• 
• ' eral_: goverriment-2" t.O· come ·-within,: the That policy has been said to ·oe to pro-; :' 

·. Nonintercourse · Aeti ~-co~.nd·- that; even-.:.: if ·.teet·the Indian tribes' rigbi_of -Ooc:upan·< .. 
--- "tri~'!.Js -=-thought to. be -:.ambiguous; it · cy,.:even 'wben--that right is unrecogniZed - · 
-- should be- construed non-technically. and ~- J>y aiiy ·treaty, United States ·v. :Santa Fe 

to= the.-~ advantage of IndianS ~~u .ito . P&cifii R. Go .. 314 U.S. 339~·.346; ' 347, 62 . 
_ iiiclude -:the 'Passamaquoddy Tri~fi~ -~'1.: _S.Ct:~, 86-·L.Ed: 260 (1941);~ rebeiring-
. . •• . • ·.·;.«.'•·;"': • .,.: ·- • ..> "''· . ?ic.h~..,.;~l-.;\.~-' . denied;~14: lJ s :.716 . -62 .s ct;~.;476 ··86 . .. 

· te~2.d ~tlh,:t~~.terY~~~,;~~.~~~ftrie~be~uf .. ;~]~.,~LEci7s7o ·(t942>:-~d;ibe.J,~-.to'~ .. · · · 
n a .~;any ,.., . ~-- ,, . ... . -o . .LDUJ- .' . ~'-·:. -. nf . . . -. - .d .. .. • . ·~ .- - ·-, ~ • 1.,.,.,, ibi •· -~· ._.~t£.1,:.·_:~' ~ -~'·"" .~:.- ··:vent wac u &ll';tm~Vl ent;.,or tmprop- . ·. 

-. ana 18 ~am guous, . o. I.WI.t • ltil -~- .,. . ~:..V..·tlo· "•i'•J-;..]-~!.;;:.::. flan~-;;;-> -·E'I-~eral 
.Ail" -:-.- .. J': • .,.._ 3:. ~• •·, - ·~· ._; -f~ .. _.._ -· ; ,.......-,:,.. ·~ er . U&'t}"UUN D · UJ. j"'·· IIUIAU . ~ ..EC::U1 . 
. me&mng;- 18 ca . .CODmlUDity _;;.Of-"~Anc)J&nS " • ... : .-,;· ·.-.· ; ; ... - · . . , 
~ w'hieh~~·th-e~.'fedenf governnien~~ii8Bt'ilt , Po~;tft>JIUDJ88l0n .~--,~ra. Indi~ : 
,-.-_ lome rtime~~pecifie&IIy~·,~iZed;f(ttd· ·.,~a~u~~~:S:_ 99,::u~Fso. s.~ -543,¥:.& ~. ;.;;i~ 

.- ·that'fhe P8.ssarriaquoddy' Tril>e 'is-::nj~that>·· L.Ed.'2d{-584; ~reheanng den~ .'362 ·US.·-..,.~~:-
-· ... t - tribe- ...... N ... urt .. · ~· ,• ,...., · . .:: .. ·.;o.-.. 9~, :SO :S.Ct. -858;-4 L.Ed.2d ·8'13 ·{1960); ._;;•~!i-i 

sense, -no .a , . . · o -co . ; says .Jn- - . - _.- -.. · • · .• ,. ~ - .,~• ·:. 
tervenor·- "baa ever held a -statute ,:regu- . -_.V mted. :States:· v. Candelaria,~r:-2'71- .. .u.s. -··:, ;-,;r 
lating ~e and intercOurse wjth .Ihdians-i~:-432;~~1;~~ S.~ 56~~~o.;:ltEd._-~~~:·,c: 
ti) apply, -to ···a . 'tribe ~hich . the FederaL (1926).-:<~ Smee· btdian lands _hl:l.ve; biston:_ .' . .:j 
Govenim~nt'7disavo~- .any·-_ relationship _- .c:ally, ~~- of,~t ·co~~. Congress, 

. with.~'?~;:~·;.:~ -. " " .··~-.- ':..;,··, .. /··. ·'"l.;_·z,.:,l •. '!f; -. see .-~ida !ndJan Nation .v •. ..;County of-: -;-. · . 
. ,: -~ ·· : ·· -·- ·· ; ": ..... ·•:r.L~t".··.:':t-- Oneida,:414 .U.S. '661, 667, ... 94 S.Ct._772, ·. · ::-··· 
-~· But while ~ngress ~wer ~-~late 39 ~L.Ed.2d 73 (1974); .. we- have no diffi- __ :·:~" 
commerce ___ With th~ Indian tri!>es:_· P:~ ·eultY in -concluding that -Con~ intend- ::~- · :; : · 
Co~st:.. art: I, § 8, mcludes a~th_o?ty ·to . .,., ed to. exercise its power fully_,~.::·.:~\ "~ ... · ~-:· -
deetde wHen and to what extent It ·shall • :. -.-. · • _, · - _ /.. .- .. ..- ·· -~--' · · ··_·. 

- reeogruze ·a particular Indian community . : TbiS~ is ~not ' iO say ~ tliat>If 'th~ 'were ~:··z-~-~ 
as a dependent-tribe ~nder itS' guardian- · doubt~·about, the tribs:l Status ,::-o~;· .. ~:Jii:~~:. 
ship,' · United States ··.v . . Sandova1, .2.:u .Tribe,.--'thejudgments o(.J>fficials ~:m the -··" ·fl:. 
U.S. 28, 46, 34 S.Ct. 1, ' 58 L.Ed. ·107 . federal '~xeeutive branch .lnight not he <if ,,-:.: · 
(1913); Congress is not prevented-frt)m great si&-nifieanee: · 'l'he·. Supreme_ CoUrt · .·)-~ .• 
legislating as to · tribes generally;,~·and ,. baa Said that, ~it iS J.~erule of _th~- edurt.;·-z :!·: · 

. this appears to -be what it h~·,don~ .i~ _,. ~follow the .execu~ve ·-ana ;other' J>olit~. :;::~~:. 
:.. successive versions of the ·NonintercOurse eaJ :departments ;· o_f~;"tne~~: government: -.. :~-. 
.-_ Aet. There is-llothing in the''Act to-sug- · wh~- inore · sj>eci&l; duty :Is ---tO. de~ :".-··.·· 
. gest that ·"tribe" is to be read.tO .exclude min~-~eh .' affairs. ., . -~. Uniteir States · v. --··::;,·

.-. a bona fide tribe not othe~wise f~erally~. Sandoval, :·zu -:u.s. 'at _47; 34 .s.bt: _' at .6; : •J: 
· recogn1zed.8 Nor, .as the districf:.COurt quoting : United " States -~; :ao1Jidliy, •. 70 ·. ·::: ·_ 

found, is there evidence of congressional .· U.S. ~ (3 --~all.) .407/~:419, is :'L.Ed. .~82- ~.;.:.,~ 
intent or· legislative _..histoey ·squ&ring .- (1865). _.,.·But.the..P&ssam8.quoddie5 were-a' 'j.'-~ ,: 

.;.:._.-:;,_-:~. --;. :. _--~ . •. F'- ... ·.;....,~ ·:··~ :.,·.··6'~--\ \ .. -.. ~~::....::i.~--.:.ff~~.,,!.;;;/i~"':'"-f 
7. Congress also has "a -right to deterinine ior ·· '!here ill ·no question that· the irit>e iS .a -"dis! 

itself when the guardianship which has ·been ·~' tlnctly Indian" community. -~-:: · · · • ' 
-maintained over the Indian shall cease:"~'" Unit- '· · · ·• s: In United States v. Candelaria, 271 U.S. 432, · 
ed States v. Sandoval, 231 U.S. 28, 46,34 S.Ct. -442, 46 S.Ct. 561, 563, 70 LEd. 1023 (1926), 
1, 6, 58 L:Ed. 107 (1913). On the other hand, the Supreme Court, quoting Montoya v. United 
Congress' power is limited in the sense that it States, 180 U.S. 261, 266; 21 S.Ct. 358, 45 
may not bring "a community or body of peo- L.Ed. 521 (1901), read "'Indian tribe," -as used 
pie within the range of (its] · · · power ·in the Nonintercourse Act of 1834, 25 U.S.C. 
by arbitrarily calling · them an Indian tribe," § 177, to mean "'a body of Indians of the same 
and may exercise its guardianship and protec- or a similar race,-united in a community under 

· tion only "in respect of distinctly Indian com- one leadership or government, and inhabiting 
munities... I d. It having been stipulated, a particular, though sometimes ill-defined, ter-
however, 'that the Passamaquoddy Tribe · is a ritory." 'rhe Tribe plainly fits ·that definition. 
tribe in both· the rac;ai and ·cultural sense, 

528 F.2d-24 1fz 
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tribe before the nation's founding lJ.nd - do, it is true, suggest that the Act's cov
have to this day been dealt with as a . erage is limited ·to-: tribes consisting of 

tribal . unit .by the State.' , See 22 M.R. "simple, _uninformed · people," an inter

S.A. ch.1355. - No one in this proceeding · pretation understandable in light of the 

has challenged the Tribe's identity as a - Act's protective -purpose.. But it is . not 

tribe in the ordinary sense. - Moreover~ claimed· that the Tribe and its members 

there is no evidence that the absence of are ·so sophisticate_d or assimilated as to 

federal •dealings was -or is based on be other than those ·entitled to protec

doubts as to the genuineness of the Pas- "tion. Cf . . Joseph, supra. Candelaria is 

-samaquoddies' tribal status, apart, that . cited mainly . in . suppo~ of - intervenor's 

. • - is, from the . simple lack of recognition. argument that the Act -l'eqUires iederal 
;;•, Under such circumstances, . the aosenee · recognition, but it does not elevate -rec

, :~. ~ of specific federal ~ognition in ..and of · ognition to a sine qua non ; -it merely 

itself provides little basis for -concludjng indicates that if there ' is ·a question of 

that the Passamaquoddies .are ,- not a . inclusion, federal- recognition of depend-· 

-"tribe" within the Act: ~:;~- .. ·<- ··- ··-' :: _i e~t, · tribal statu8 rna~ be _helpful e:vi-

- · InterVenor cites _ two cases - dealing dence of Congress' intent. · < 
with the Pueblo Indians of New Mexico · · ' ' ' ·~ 
for its contention that "tri~" _refers only [4, 5] Appellants also assert .:.:_that- - --

to tribes that have been federally recog- there ·is signjficance to Congress' approv

nized. United States v. Candelaria, su- al of the Articles of Separation between 

pra; United States v. Joseph, 94 U.S. Maine and Massachusetts, providing that 

614, 24 L.Ed. 295 (1876). In Joseph, the Maine would assume the duties and obli
Supreme Court found that ·the Pueblo gations which Massachusetts owed to the 

Indians were not a tribe within the Non- Indians. But, as the district court recog
intercourse Act, apparently because of nized, Maine's assumption of duties to 
their high degree of civilization and the the Tribe did not cut off whatever feder
nature of their earlier relations with the a} duties existed. Voluntary assistance 

Government of Mexico . when they had rendered by a state ·to a tribe is not 

been under its controi.I• _ In Candelaria, necessarily inconsisU:nt with federal pro-

the Court held that the Pueblos did come tection. See State v. Dibble, 62 U.S. (21 

~ within_tpe Act; though it did not ex- How.) 366, 16 L.Ed. 149 (1858). Similar

- pressly overrule the Joseph view that ly, Congress' unwillingness to furnish aid 

some tribes, because highly civilized or when reques~ did not, without more, 

otherwise, might conceivably be exempt. show a congressional intention that the 

The Court found that the ~ueblos were a Nonintercourse · Act should not apply. 

simple, uninformed people such as the (See Part II, C infra.) The reasons be

Act was intended to protect and pointed hind Congress' · inaction are too proble

to federal recognition in the past as evi- matic for the matter to have meaning 

dencing Congress' · intention to protect for purposes of statutory construction . . 

the Pueblos. 271 U.S. --at 440-42; 46 Cf. Order of Railway Conductors v. 

S.Ct. 561. _These cases lend little aid to . Swan, 329 U.S. 520, 529, 67 S.Ct. 405, 91 

intervenor and defendants. The cases L.~. 471 (1947). 

9. In State v. Newell, 84 Me. 465, 24 A. 943 
(1892), it is true, the Maine court disputed the 
continued viability of the Tribe, apparently on 
the grounds that its sovereignty, such as 'the 
power to make war or peace, and the like, had 
vanished, and the political and civil rights of 
its members were enforc:ed only in the courts 
of the State. Nonetheless that court did ac
knowledge the Passamaquoddies' tribal organi
zation for certain purposes, id. at 468, 24 A. 
943, and no federal cases hold that the test of 

tribal existence for purposes of the Act turns 
on whether a given tribe has retained sover
eignty in this absolute sense. 

10. The Pueblos had submitted to all laws of 
the Mexican Government, their civil rights had 
been fully recognized, and they had been ab
sorbed into the "general mass of the popula
tion." United States v. Joseph, 94 U.S. 614, 
617, 24 L.Ed. 295 (1 876). 
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~-~ · · · We; ha~e .· considered :~ appellants'<· re-· .:.-.. . "!Ve :emphasize wh~t ~ -·obvious, that 
·.: ·, maining arguments · ·carefully ' and ' find ·· the ~'trust relationship" we affirm has as 

- them .unpersuasive. ,We .agree with _the·· its source the Nonintercourse Act, mean-
- district court that the words "any-.. ~-~_.· • ing : that the trust· relationship pertains 

tribe · of· Indians" .appearing in the .Act · to land -transactions which are or may be 
include the -Passamaquoddy_Tribe. ,.y!t~ .~ .. eovered by the - Act, -and is rooted in 

s ·.:,._ » ... ~~-<; < -~ ·.; :,.·:-'X::· rights and duties encompassed "or created ~ -: .. ~ ¢:~ .•• ~ •• .. •• ·:- -

· B. 'Is there ~ trust relationship betweez£ :;.· ny.~~ .Aet. ::. Congres8· ·or the executive 
~- -- the Passamaquoddy.JTribe ·!and :;tbe .._~br&nch 'may at·a'later tim~ recognize the 

_ ~~- ..iederal gtivernmentt, ;,):i:.!?~;tE;~!8~l;~.Tri~..,~f?r ot_her ::p~ · ~ithin their •· ~ · . -<-··•.I-~~~- ..... _ . < ... ~'~'"'' ;;_,,. 'i :f""·-: _powers, creating _a broader set of federal 
·1 {6] ·~ The district· court-:..fourid. that' the~ . .responsibilities; ·and we,:of course dO" not 
'Nonintercourse Act . esiablishes=:a::irust:O:,.- ~le. ciut rtb~ possi~ility -, that there .are 
relationship -between· the <·united States .. ·~_statutes~r)egal theories not now before 

. . and the Indian tribes, inciuding the .PBS:- ·.·:;us:whieh·.might ereate_4uties and rights 
:: r samaquoddy. Tribe.~.- It relied . on ··a .series ,_ of unforeseen, . broader :dimension. But 

~ of decisions by the Cour:t of..Claims, Fort' .. ·'· o~ .the present record, -only .the Noninter
Sill .Apache Tribe v. ·United StateS, 2n1 co~ Act is .the source· orthe-finding of 

_,."'-o• .. c•.·c.· •• Ct.Cl. -630, 477 F...2d 1360 (1973); .United ;,.a .- "trust,. ~lationship,': ,,and neither the 
States v . . ·Oneida Nation --of New York,' -.. decisio~ below .'nor our own is to be read 

· 2n1 Ct.Cl. ·546, .477 F .2d 939 (1973);. Ben-: , a8 requiring the Department of the Inte-: 
~ eea Na.ti~n . v: United States, J.73 ·ct.Cl.' >rior .to look to objects -outside the Act in 
. 917 (1965), while also finding support ."in' ~;. defining its- fiduciary ;obligations to the 

.-&n extensive. body -of"~ holding thaf &:Tri~ ~--;;,~ \' • .:. . · ;;. :. · , · 
when the federal governmen~ enters intO'-?·-:· Once · .this is said, tliere is little else 
a trea\y with .a~ Indian tribe. or enacts a - "left, ~ since :.it would be inappropriate to · 
statute on its behalf, the Government . attempt to spell out Fhat duties ar~ im- · 
commits itself · to a guardian-ward rela-:. posed by the trust relationship. This dis
tionship with that tt:ibe. See, , e. · g., · pute arises ·merely from the defendants' 

l&1;~:.;,""' .- .Heckman v. United States, .224 U.S. 413,""..;:.flat'denial .Of-any trust relationship; no 
32 S.Ct. 424, "56 L.Ed. 82n (1~12); United ~question of spelling out -specific duties is 
States v. Kagama.,_l18 U.S. 375, 6 S.Ct. · pre8ented." ._" It is now iappropriate that 
1109, .30 L.Ed.. 228 (1886); .Worres~ v .... the departments of -the federal govern
GeoTKfa, supra. :_;l·. :--_ ~-- .• , ~=·~):;-_: ::tJ::.:-~ment charged with respomib~ity in these · 

·'-- We agree· with "th~ district-· court's oon- ." :matters -should be · allowed initially at 
'"-elusions and in large part ··with 'its · re;l:. '."' least · t:0 . give specifi~ oontent to the de-

. soning and analysis of legal authority: ·.;:aared fiduciary role . ._:;..·;<·,· .. · · 
That the - Nonintercourse .. Act imp<)ses 7 .Thus w:' ire· not mo;ed by interverior!s 
upon the federal government- a fiduci- Criticisni~o!-ihe lower court's interpreta

- ary's role with respe<iCto -proteCtion' of ~-· tim:l of' cited Court · of Claims cases, for 
- .the landS of a · tribe covered .:by the · Aet .. ,~those -arguments go more" to the scope of 
·,-seems to· us beyond qu~tion, both from ·:. ·the -· federal .government's duties under 

.. the history, wording andstructure. of the :~; particular circumstances than to the ex-
·:- Act and from the eases cited above and , istence of a .trust ·relationship. Nor are 

. in the district court's opinion. The pur- we mo~~ by intervenor's other com
~ pose of the Act has been held to ac- plaint that the judgment below implies 

knowledge and guarantee the Indian some ·sort of overly ·"general" fiduciary 
tribes' right of occupancy, United States relationship, unlimited and undefined. 
v. Santa Fe Pacific R. Co., 314 U.S, at A fiduciary relationship in this context 
348, 62 S.Ct. 248, and clearly there can · must indeed be based upon a specific 
be no meaningful guarantee 'without a statute, treaty or agreement which helps 

. corresponding federal duty to investigate define and, in some cases, limit' the rele
~.:.- and take such action as may be warrant- vant duties; but, as we 'have held, the 

· - ·· ed m the circumstances. Nonintercourse Act is such a statute. 
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4We affirm, on the basis set forth here- ter v~ Shaw, 280 U.S. 363, 367, 50 S.Ct. 

in, the finding of a trust re1ationship and 121, 74 L.Ed. 478 {1930): . We agree with .. ,_ 

_ the finding that the federal government · the district court that any -withdrawal of 

may not decline ·to litigate on the sole trust obligations by Congress would have 

ground that- there is no trust relation-· to have been . "plain and unambiguous" 

·ship. . ':..: • -- · · . .:·- · to . be · effective.u We also _agree that . 

· ·.-, , · · ,. · '• •··· - there is no affirmative evidence that · 
. C. ·Are plaintiffs preclud~ by acqu!es- Congress ·at -any time terminated or .. <:: 

1 

-.,:~..;;".:; ~nee or_ by _con~sw~a! termma- withdrew its prQtection under the Nonin- _ -H 
.,:. !~: . tion of Jts . gu~Janshlp rol~ froi? tercourse Act. The federal-government · 

~;~:~~~- n~w asserting_ a trust relat~onship has been largely' inactive in · relation to 

.:;~:-."· . ~ _"With the federal governmen!. ' .· the Tribe and has, on occasion, refused_ . ,,f';,_•\ . 

~ '"-:-"'~"' [7] - Intervenor also contends that, un- -;requests by .the Tribe for ·assi~tance. In- .:: ·5-~
, ·: .der general equitable principles, . the tervenor argues. that this -cOurse of ·deal- ;~5¥.\ .. 

Tribe· should be precluded from· now in- :ings is sufficient in and -of itself .to show - i'h·. 
. ~ 

voking a trust relationship with the fed- a withdrawal -of protection. , -.·However, ''e'< 

eral government · because of its long- . refusing specific. requests is qu~te differ- :· 1(:· 

standing relationship with the State of ent from . broadly refusing ever to deal _:~.:.. ___ ~-

Maine. However, once Congress has ~ -with the Tribe, ·and, .as stated above, -~.; fj 

tablished a trust relationship with an In- there is no evidence of the latter. .- .. 

dian tribe, Congress alone has the right . - ~- . · .., ~.; • ·' ;.: . . ..... ~~:: .... 
.. to determine when its guardianship shall [10] intervenor also -points to a deci-

cease. United States v. Nice, 241 U.S. sion by the Supreme ·Judicial Court of ... ,~ 

-591, 598, 36 S.Ct. 696, 60 L.Ed. 1192 Maine, State v: Newell, 84 Me. 465, 24 A. . -._ 

' (1916); Tiger v. Western Investment Co., · 943 (1892), which found that the Passa

.221 U.S. 286, 315, 31 S.Ct. 578, 55 L.Ed. maquoddy Tribe . has never been recog- · 

- 73~ (1911). Neither the ~assamaquoddy nized. b_y the fedeal _government, and ar- i 

Tribe nor ~he State of Mame, se~ara~ly gues that the federal government's fail- . ·.._ 

·: or . together, ~?uld have the .nght to ure to react to that decision by recognii- _ · 

_.make that decision an~ so terrnmate the ing the Tribe in some·way amounts to an _ 

federal government's responsibilities.11 
. acknowledgement of that ~ling. How-

[S, 9] We turn, then, to whether COn- ~~er,_ the federal government had no o~ 

gress itself has manifested at any time a h~ti_on to r:espond to the state courts 

- · determination that its responsibilities un- decision, which could not affect federal 

der the Nonintercourse Act should Cea.se authority with respect to the Tribe. See 

with respect to the Tribe. . The district Oneida Indian Nation v. 9ounty of Onei

eourt cited a rule of construction that da, supra. 

·stitutes or treaties relating to the Indi- We accordingly affirm the district - " 

ans shall be construed liberally a_nd in. a court's 1-uling that the United States 

non-technical sense, as the Indians would never sUfficiently manifested withdrawal 

naturally · understand them, and never to of its protection so as to sever any trust 

the Indians' prejudice. Antoine . v. relationship: In so ruling, we do not 

.Wa.shington, 420 U.S. 194, 1.99-200, 95 foreclose later consideration of whether 

S.Ct. 944, 43 L.Ed.2d 129 (1975); Ca.rpen- Congress · o: the Tribe should be deemed 

11. One might argue that, although Congress 
has not tenninated this relationship, the 
Tribe's own course of dealings with the State 
of Maine still prevent it from asking Congress 
for assistance. However, the Indians ' pre
sumed helplessness is a t the heart of the 
guardian-ward analogy; to deny the ward a 
right to call upon the guardian for protection 
would be to deny tha t he was incapable of 
looking out for himself._ 

12. The Supreme Court has said with respect to 
the termination of Indian reservations that it 
will not lightly conclude that a reservation has 

been terminated and will require a clear indi
-cation of that fact . DeCoteau v. District 
County Court, 420 u.s. 425, 444, 95 s.ct. 
1082, 43 L.Ed.2d 300 (1975). 
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~~::t!: ~ ·t .: ·:~'~ £";;, : -~-~-~:_f, ~~~ ~- - . . ;. ~~~~: -
:.;~:~~--;._~·:.~:~ -•. ·.;....:l!.='- .-~ UNITED STATES v. WIJ,.LIS ,..-,_~~· 

~. .-, ~ ••. • _ ·- .c• - - Cite as 528 F.2d 381 (1976). ,'.' _. ; . - _ __ ~ 

in 'Some nl~nner :to _hay~ ~Cqui~ i~, or~~ of .the drawer~~ f~rged, and ~h~re he ---~~~ . 

Congress ~ have .• -ratified,_ the Tnbe's o-drew, the ·money .after the .forged, _check ·~-~~~ 

1and transactions ~ with -_Maine . .• ;·.;.':.;;;~- ! .~2~ - cleared the Texas. bank, pe wa.S. properly r-;.._ 

·. J~dgment affiimed. <';;''> ;_ .. ~!i.i.#;:·.;;~\'~-, found guiltY_ of - ~!lterstate transP<>rtation 
•L ._ ' :• ,,-, l '•· . ,·tw<!~ • f f rged . •ty· h h 

•. ,....;, · • :. -:· _ ... _.,_:t':.- :·-'-.· ~?X-lf~-;;:3 ~':\·j,,--. o _:,~ ~ o ~un , ·even t oug tl!e 
:. - :,-:.' ;-.~:-:"::~- ·-;,9-~ ~ :·~x~~it';'~~-~?.:;.: ,._ fruition of the · alleged scheme occurred 
,.- '- "'; ·. . : ---~-;AZ-.-i#._~~ .. ~..,.- .. _ .,_ - - . . 

l , ..;;.-:-.:-. ··--·: "--~-"-~:;---;;~~-:.;:-:c··:rafter the mails -were utilized.-,...:·.18 U.S. 
___ __,. - :a;,-:~r,!...;·~~ ---~ ": ......... ~- .~ t,:·:~~~..._ ...... __ ..,-; .. .- ~-~-~- _- .. r·:-

,,_~.:- v:"'"'-...,.~ -ex s:. 2314. -*~--"'-~~~~---'""'. ;:~· ,- ~..;.JI:: • .,:i.f " 
,_....,._.,,nH ... ~. · 'It~ -'"''l~'t-'•i"'"•"'' ~, ... -. .,,...~·~·-- ·-

- .. ~~~f.!"-;;· · --!".:-oi-5:" "-~~~~-.:~-~~- ... :,.-:__. v· .. ~~E":~*j.!,~~~--~ 

2. .Receiving Stolen -Goods 4=>1-:.~-·--.:2 . ·'· 
~- k-~i~ .. ~: ·:t;· , ~,.. .,._ -: -~~~- •.. . ~:s . 

, ·::r. ~'J!);;~--..--,..,;;:o_~-----~"" ,. , ••. -~-~~- --," . . --•"' .- "' ... )tMail ,·.fraud· -statutes· ,pecuhar lan- -- ~f 

?r:::~~~+';t,'~t~};':,~~~~~~:)~~~(~if.~ft¥&f'~""of the)~ails _&;-for ;/'~ 
.purp()se :-~of~executing_ a' Jraudulent· ::' ~-.t 

..AineliCa,-~~~q.;.,';-rScheuie; ·~ ·not~~ element <Of< the •ciime -. -: ,lf:~ 
- .. e-iransportation of.~a\forged ~- '""" 

security;·-· ali i.l1a~ ,the inter8~t;.e~nspor
_--_tation statute:-requires is that defendant - ' •t:• 

., _· ,either transport pr Ca.u~- to t>e"..t.r.mspo~---/ i~~-
. '.· -ed in interstate .oommerce ·the ;forged se- ;~ 

-No -75-3009 -'>("':"·~:·,.,·:~~ cunty 'knowing;it was fmied-:'·'11.8 u.s: '<\~ 
:~.. . ... -- ·.. -~ ~· _:;__ •:;_ -~~-~-~- -~~::k .... §. Zil:(. ~-~= 7.,:~~~~ ~.~: - _,~: .;.~~:;f'\.;5.' . , . ~'~~ 

~- - Umted States Court --of Appea1s, -~. "" - ~-·~~- · . .-: _ '~~7~;;.,.,;~ ~·i~)i··~:.·-~- ·. :.,< r~"-'~ 

~ ~i'~'th ~~~~~ '::;i~:_,,;:1;.:;:~:--~;~~:-,_'N:: ~~</'J- ·_' . '·:%T~~:~~--c'.:_ - ~:-~:~~ 
Jan .,., _1976 __ ,.., ·_ :,_·. ~,,~_;:, _. Jerome- S. -.S.tan1ey, Sacramen_to, __ -Cal., _ .. ,,.,~ 

~ • ..........., • • ~ l"t>'(~<t:-" _- -.~,1 -- --'1 · ~-- ' ... r:-_ (. ·,.,.-~-

• c~--- - ,_ • ·::·-;;~_~Li.!f! :" -for def~ndant-appellant. . N.,.·~,:~:-.,. -. -'~ ' 
.. '-!: ... *;.,J _:.. - :':;:._..... ! ~-: ... ,..· ·ru -';.J! .. ~-'"!~ •• _-· ·· .•• bcoek -"'· ._..:· -~ - -- .. ,-- ,:.:-: 

. -~ _ ~- ~ .""- -<-, · -Bruce Ba , -Jr., Asst. -U:-_e S. Atty., . -;,. '-" 

· Th~ United- Sta~ Distri'Ct Co~ fo;.-- S&cramen~, ·Cal/J ?r plaintif.!~appell~~ -·:.J}&: 
, . . . . .. -. __ --~~- w··-· -~' · ::--~-"· : :. , . · _ ._ ~··t .• -. -.. . ·-:r,._* 

·the Eastern District of Califorrua, Thorn-· ...:_-""'~'~--- ·· '., -''t . · ''.i~J;if~r:,._ "7-<2::~ 

as J . MacBride~ Chief .Judge, .found_ de- .;.,"-{!.::_ -. ;~.::-O:J?INION ~-~~ 'i:>"'- _ 
fendant guilty of- interstate transporta- ~-.[iBefore CHO-y and KENNEDY,)pircuit 

· tion of a forged security; and be appeal- . Judges, ·and WONG,* ·District,,J.udge. 

ed.: .. Th Court f A l'. h ld ' th t . I ''... . . .·,-,.j;.-<- .... - --. ,. f,_.~_ . .:-
. e _ !l _ ppea s .. e - 8:. ::--· .~~ · ~:c-. ~~~:--:;;. ~ ·.;. ~·~-~~-:·t: \t..-:• .,.. 

_ ·--wbe~ --defendant ]glowingly ·and· fraudu- ' ,;·. PER CURIAM: ._ ·-:,- · ~ · ., 3/;/r;~f~- >.: ... 
1entl~ _deposite4 ~-~o~ ch~~ ~~·on ~ __ -;; On -stipulated -~ f~; _ Defe~d~;was ·: 
a - Texas bank m ~ts Californta: ;-~nk . found guilty· ·of-dntersiate trans-pOrtation · 

-accou~t kn«?wing "that ."the ·_-sign~tun: ,_,of_;~-Of ·a 'forged· secunty .::;; We .affirni. :: . _ , .... 
th_ e arawer · was\ .forged; and where -he·-_,,;_ !-u_ · ·r-· -'' ·· te- ds;,- here' -- t. ha. • t . _ rT_ ~~~~/8· ta' · tes >,-'<?.i-~ 

- ~ • - · ...... ~~ .ne -con n ->- umw.u - • _,,,. 

drew t;he -~oney. after :the forged cneck ~tiY.M~. ,414-1is.-.. 395; 94· s.cC 645, · ss ·~ ~~~; 
cleared ~~e ,Tex~. bank; _ he w~ pro~ly .~L.Ed.-24 603 {1974) bUs his conViCtion -be- __ - ~-:~.!1 
fo~nd guilty _of m~rstate . transportation:~~~se" the f~itiori'of the all~gt;d;s~hem~ ·:;;.:£-1~ 
of .aAorged ~unty,, , even ,though ,.the - , ·--·-~..:~ afte -"··th c,- ~1 • .,.,,. t'lized.. 1:1-4!<_, 

--- - - · ·· . c-~ occurn::ru -- r . e . mats -we~;u 1 · -;..•-~ 

,frui~ion : of ~e alleged . ~heme_ occ~~ _c (In~·Maze~·:a · ~ .;nder the :~iiii fraud.-~ ' ~-:;. 
.·after the mails were _utihzed . .-,. -,_- , · - ~- ta. tu- te ·18 "TT S:C § ' 1341 ·th '-- ' ·1· 

. . _ . ._. .- ., .. , s , u. . . _ , e . ma1 Ing 
:-Affirmed. '-'' .. -. . . c'o' • -~ '- : - < /. - occurred after the fraud was consum-

. - ...... \" ~"-- • ~- .•. J,.: _, ..... .:. .. "-~ ;. .. '• . 

· · ·· - .. :; •· mated so the Court held that the use of 

1. Receiving Stolen Goods- c3= 1 - _ • c. the mails. hid not been "for the purpose 

- · Where defendant' kno·wingly and of ~~ec~tlng such [fraudulen1:J scheme or 

fraudulently · deposited a forged check artifice as the statute required.) 

drawn on a Texas bank in his California [1] Here the essential stipulated facts 

bank account knowing that th~ signat ure were that Willis knowingly and fraudu-

• The Honorable Dick Yin Wong, United States District Judge, District of Hawaii. sitting by 

. ..:. -designation. 
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THE WHITE HOUSE 

WASHINGTON 

August 26, 1976 

MEMORANDUM FOR: The Secretary of the Treasury 
The Secretary of Defense 
The Attorney General 
The Secretary of the Interior 
The Secretary of Agriculture 
The Secretary of Commerce 
The Secretary of Labor 
The Secretary of Health, Education, and Welfare 
The Secretary of Housing and Urban Development 
The Secretary of Transportation 
The Director, Office of Management and Budget 
The Chairman, Civil Service Commission 
The Administrator of General Services 
The Administrator, Small Business Administration 
The Administrator of Veterans Affairs 
The Director, Community Services Administration 
The Administrator, Environmental Protection 

Agency 
The Acting Chairman, Equal Employment 

Opportunity Commdssion 
The Governor, Farm Credit Administration 

I am today designating Bradley H. Patterson, Jr., of the White 
House Office to assist me in the area of American Indian affairs. 
It will be Mr. Patterson's specific responsibility to work with 
each of you to improve the coordination among the Federal agencies 
with programs that serve the Indian people. 

It is important that you insure the effective delivery and 
efficient operation of Federal Indian programs and services. 
I request that priority attention be given to coordination 
of these efforts among the Departments and Agencies and within 
the Executive Office of the President. 

In addition, I request you continue to insure that when Federal 
actions are planned which affect Indian communities, the responsible 
Indian leaders are consulted in the planning process. 



Some items in this folder were not digitized because it contains copyrighted 
materials.  Please contact the Gerald R. Ford Presidential Library for access to 

these materials. 
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·~ ;.:..,_ •· Nicholas Sappiel, leader of .Peno~~~~-~ ~d~an~: ~~id~~ 
1

Maine officia~ who "used~o laugh ab~~t t~i~ case; "<?.~1 _ ·.) 

Maine.Iizdian Suit for'LandH~lts) 
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)·-~:~~:;~:~ .'f,.: r: ~.· --. ..,. :;~. 1/ ! ,, : • ' :' ~: '~ ,. ': _·; .:·')·?'ff~~L;;~: -~:·;r 
. ~ ~~..-\- 1 z~~-' ·>:~r;r :r,4 ·.: ·· .. ·. ),'' By JOHN KIFNER ; I .,,~· [<··'li<. f,1'.' .. ''t~;f:<;·;,;;-~,tj;?j!.\~ 
· .. ;A~~~: ~e~, ~J;3-T~e i~:~~~ t:n~; :N•~ ~~~ T:;;~ Tut:een: ;a yo~n~ -a~{i~o~e~t~': 
tlegally own two-thirds of Maine. · · lawyer who read the fine prip.t pf history, · 
/ ;·' 'rhis possirbility, raised dna .lawsuit that has steered his .case over a~conv?luted 
iseemE:,d insignifieant, :even ludicrous, four course that saw the Federal-courts. otder 
:years ' ago, ;has i kudden_ly::·b.lock~d the sale, th~ pnit~d - Stat!ls Governmen,t .tq; sue"the 
1 of millions of.dollars of municipal bonds, State of Maine-on ~behal~,\of~the -Jndians'. 
cast, in · doubt · the · 'ownership of private ·Mr. Tureen contenrls that· tiie ·Federal 

----------------IJands--'a~d 'who!~ rtowns and throwrl the courts have now settled· what he says is 
: state_ gqvernment here into consternation. the central is~e of the 'case , by finq.ing .. 

' 

,, •. 

1 . ~~suit on behalf of_ the P~ssamaquod- , that th_e No~int~~cc;>w,:~~ ~ Ac~ : 1appli~ .. > t~, · 
dy a~nd Penobscot In dum · 1-T~bes charges the Mame tnbes~ , . . , . ~~~. , ;~·,~ r}l•: 
that _their ancestr!al forest la!Jds :were i!- · '· "Nobody could >believe· it,".1-Mr:··Tuteen 

• ~: legally bargained away :to ~ the local white said of 'the suit : ]le'e-filed ' in 1972, :, and 
1 authorities in violation··i'of the ~ Federal arlded, "We would have. settled •~/' :. 
: ~onin~erc?urse Acfof)790. ·' . : . • ·Now -the -Indians · who we~e ·allies' dr 
· . T~~rlclrums center.·on ·12 rrtillhon ,aores . . . ' • · 
or are'·· · rth · $25 billl" d the patnots m the _Revolutdkln, ate not 
~ i mt · Th• wo · N~Tureeme 'aittolon, ,afccothr - inclined to accept Gov. James B. Longley's · 
,ng o omas . n, mey or e . th h . d th · · 1 d 1 · · 1 Indians here. : · · . urg,mg at t ey . rop . e1r an . c am~s. 
l · ''TJ:iey used to laugh about~ this case ·The exist~nce. of the case· has, fn recel)t . · 
and everything else," said Nicholas Sappi- 'days, stopped . the sale of $27 million · ?~. 

tel, the ' leader •of the ·Penobscot Indians. bonds by the Maine Bond Bank, 'halting . 
f"No>yl they're !'ge~tJng ~a'• fe'wf gray hairs. school and hospital 'con~truction in small 
Yo)l've never 1 se~I)i so• ma~yi ~awyers. It municipalities. It has also l~f~ the lat:ge~- . 
·reminds you of a. cartoon." ·>.~-' towns of Ellsworth and M11!mocket un~ 

"It'~ - preposterous,'' 'saiei State Attorney able. to· float $4.4 million in' ·lbon<;ls and 
General Joseph E. Brennan, Maine's thief sent Governor• Longley arnd o~er.· of~i- · 

.:.;: ~}·:S. ": ~~·:·,~~. . ·.· ·':· .. . · .. :· :>~-'-"',.'legal officer. "-~yQu "'ju~t · don't undo 200 . . · _. _.~ ': 
_ · · years of history that readdGy •. "V• .. ·>~>· ,· 7-n-- Co~tipued on Page, 59, .Column -l ' 

•.• '~~ ;'";~ ' i ·• ::~ ~·- . ' .,, · -•. ;. ''- ·:1 ·· •' ~-~.~t/' J"~·\~~~~ t,Yt~~.Ki:·7~~~·m;,i;. ~·l~~·"!;!il:~~-~~-~ 
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THE WHITE HOUSE 

WASHiNGTON 

November 24, 1976 

MEMORANDUM FOR: JIM CONNOR 

FROM: 
~y 

BOBBIE KILBERGY \ 

Counsel's Office agrees with the actions 
reported in Cannon's memorandum. 

cc: Phil Buchen 
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TEE WHITE HOUSE 

ACTIO!\ . .:.IE ~\lORANDCI\1 \liASHl~GTOii LOG :'."IO.: 

Dut:_,: November 18, 1976 ;flrne: 

FC:R f.\CTION: cc (for informGtion): 

~l~i~~l;_sp..J.P~EE>ie Kil!?.!.E£L 

F~OTl£ 'l,HE ST.!\FF S.EC:?CET.;R~~ 

DUE: Da~e: Soon as Possible Time: 

s-UBjECT: 

Men1o from Bradley Patterson&: George 

Humphreys re: Governor Longley 1 s Inquir ey re the 

Passamaquoddy /Penobscot Case 

ACTION HEQUESTED: 

---- Fo:: Nacessary Action ___ For Your Ibcorrunenda.tions 

-·-----Prepare Agenda. a.nd Brief ____ Dwft. P-aply 

_l\ __ For Your C01-nments _ __ _ Drc.ft Rerr,a.::l::s 

REMARKS: 

As Discussed would like your comments on 

this informational memo before sending into the 

President. 

/,..·-ioq ............ /) 

/Q < ... 
. + .... ,J G' 

1~ l:'l 

PLEl\SE .P ... TTACH T!-HS COPY TO Iv!ATERIAL SUBMITTED. 
'':\ ~~ 
~ / 

I£ you have ctny qu251:ions o:: i£ you anticipai:e c. 

rl2~a.y ir.. ~;ubn1itting the rcc;uired rrcaterial, please 

tel;:,y~lone the Si:o.H Secretary immediately. 

-
Jim Con110r 

For the President 
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SUB3ECT: 

T:-JE WHITE HOUSE 

'WASHINGTON I~1.?0PJ,L:\'l' ION 

November 15, 1976 

Governor Longley's Inquiry re the 
Passumaquodd~/Penobscot Case 

Governor Longley of Maine met with you recently and asked 
you to look into this matter; you told him you would do so. 

The Passamaquoddy Indian Tribal Council won a Federal 
Court decision from Judge Gignoux at the beginning of 
1975 declaring that the United States has a trust 
responsibility to the Tribe and declaring that the Tribe 
is in fact covered by the terms of the 1790 Nonintercourse 
Act (25 bsc 177) which forb ids the conveyance of Indian 
land without the consent of the United States. This 
decision was affirmed by the First Circuit Court of Appeals 
on December 23, 1975. 

The chain of effects from that decision is: 

The land conveyances in the treaties of 1794 
and I818 between Maine (then Massachusetts ) 
and the Passamaquoddy and Penobscot Indians 
respectively, wherein the Indians gave up some 
2,000,000 and 10,000,000 acres respectively of 
their aboriginal lands may well be void, since 
the United States was not a party to these 
treaties nor were they ever ratified by the 
Sena-te. 

Thls in turn puts a cloud over the ownerships 
and titles in those 12,000,000 acres --which 
amounts to 60% of the State of Maine . 

• 
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Eec~use of this cloud, bond attorneys have 
advised clients not to buy State of Maine 
construction bonds, and a $27 million sule 
of same has been held up. 

Tax anticipation bonds (from real estate taxes) 
for the operating expenses of Maine towns and 
counties ''"ill probably suffer the same fate 
as of next January. This will hurt some of 
thos e cos..rnunities. 

The Federal Government, now as Trustee for the 
Indians, has in the Circuit Court ' s words 
"the duty to investigate and take such action 
as may be ~,,,arran ted in -the circumstances. " 
This may well mean pursuing or expanding (to 
other property-owning defendants) two protective 
lawsuits filed some time ago against Maine on 
behalf of the tribes by Justice at the insistence 
of the Court. 

Judge Gignoux has set back a November 15 deadline 
to January 15, 1977 for the Federal Government 
to come into his court and . tell him what they are 
going to do to discharge their trusteeship 
obligation. Much research must be done to put 
any expanded suits in final form before a July, 
1977 expiration of the Statute of Limitations 
for all Indian claims for trespass damages. 

The State Attorney General continues to call the Indians' 
claim "preposterous", "frivolous " and "without merit"i the 
Maine Congressional delegation introduced a bill to repeal 
the Nonintercourse Act and has more recently washed its 
hands of the matter claiming that it is il problem for the 
Courts. 

The Indians have long been ready to talk about a comprehensive 
settlement package but the State has shown little interest. 

Actions Now Being Taken: 

Solicitor Austin of Interior is sending a letter to the 
Maine Deputy General, transmitting documents showing the 
the strength of the cilse and inviting his inpu-t and comment. 

-""· <)If/) ___ " 
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Secretary Kleppe is responding to a letter he has received 
fro~ Covernor Longley, will refer to Mr. Austin's 
invitation to the State Deputy Attorney General, and will 
ulso refer to the Go7ernor's visit with you -- by saying 
-tl10t "·J:'~e President hc:~s asked me to look into this matter." 
\·!e and :-1r. Buchen believe that this discharges your 
obligation to Governor Longley and keeps the m~tter at 
the proper arm ' s length fro::n l::he \'Jhi te House. 

The::: Future : 

After receiving input from both the Indians and the State, 
Interior will send its Litigation Report to Justice-- i.e., 
the formal request for definitive or expanded lawsuits. 

The Litigation Report will then be made available to the 
Indians and the State and further comments will be invited . 

These co'J\Inents may poin-t to a possible overall settlement, 
such as a "Naine Native Claims Settlement Act" by the Congress 
(as an alternative to months if not years of claims 
litigation.) 

Justic e will inform Judge Gignoux of the steps taken so far. 

Mr. Carter, then as President, will have to make the final 
judgment about what kind of lawsuits dr a legislative 
package to support. 

{'u,,o 
• <'.,.. 
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THE WHITE HOUSE 

WASHINGTON 

NOTE FOR 

Phil Buchen 
George Humphreys 

November 29, 1976 

Attached for your information 

are copies of the two letters which Interior 

has sent to Maine officials, i.e. Governor 

Longley and Bep~t7 Attorney General Paterson 

respectively. 

As agreed- the letter to the 

Governor mentions the President's interest 

in this matter. 

Interior will send me a copy of 

the material received from Mr. Paterson 

when it arrives. 
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United States Department of the Interior 
OFFICE OF THE SECRETARY 

WASHli\GTO:-.', D.C. 202·1:0 

- . ~... · -.-~ 

Honorable James B. Longley 
State of Maine 
Office of the Governor 
Augusta, Maine 04333 

Dear Governor Longley: 

NOV 2 2 197& 

Thank you for your letters of October 8 and October 26, 
1976, regarding the land claims of the Maine Indian Tribes. 
As I indicate d to you when we met some weeks ago, I 
understand a nd appreciate the very real concerns of the 
people of your State. The President has also expressed 
interest in this matter, and has asked me to give it my 
personal attention. 

As you know, shortly after our meeting Mr. Brennan, your 
Attorney General, met with Mr. Austin, my chief legal 
officer. Subsequent to that meeting, attor neys in the 
Solicitor's Office, including Mr. Austin himself, under 
took a very careful analysis of a proposed litigation 
report to the Justice Departme nt with regard to the claims 
of the Passamaquoddy Tribe. A similar report on th e claims 
of the Penobscot Nation is in the preliminary stages. 

That analysis is not yet completed. It involves, among 
many other things, a complete historical and legal review 
of over 200 years of transactions. It is not proper to 
suggest that our ultimate decision in this ma tter is 
controlled by a threat of a suit by the Tribe. This 
Department was sued by one of the tribes and this Depart
ment defended that suit jointly with the State of Maine . 
The Court has now rendered its decis i on and we are 
required to comply with that judgment. 

I am understandably concerned with the implications 
contained in your stated desire that you receive "fair 
treatment or fairer treatment" than you perceive you 
have received to date. I was unaware of any unevenne ss 
of treatment in this respect but I will restate the 
position I enunciated at the time of our conversation 

~o\.UTtot\t 
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in my office: the posture of the Governm~nt today vis-a-vis 
the State of Maine is different from the relationshi? that 
existed when the Government nnd the State defended the suit 
of the tribe in the Joint Tribal Council o£ the Passamaquoddy Tribe v. :1orton. --- - ---- - ---------- -· - - · --- --------·-·---------- - ---~------

,. 
Nothing in the foregoing is to be taken as meaning that we 
are not keenly aware of the ramifications of the situation. 
You were particularly effective in br~nqing hone to ~e the 
seriousn9ss of tje State 's ?osition and the distress some 
persons in your Stat2 have alr~ndy experienced. We are not 
unconcerned. 

For exam~le, ~r. Austin has indicated to me .that he ap~reciates 
your Deputy Attorney General's letter of October 21, 1976 
in which he offers to sub~it a ne~orandum on his view of 
the Indian claims . Hr. Austin also infor ~s ~e that he is 
amenable to the idea of sharing with your Attorn2y General 
certain of the materials which suc~ort the Passareaquoddy 
an6 Penobscot land clai~s so that the Deoartment's litigation 
reports will reflect a thoroughly consider ed decision in 
these ~atters. ~his is but ona indica tion of our desire 
to try to assist the State all we can subject to the legal 
limitations ?laced on us by our trust relationship with 
the Tribes. 

Plesse be assured that we are giving hish ?riority to the 
evaluation of the tribal claires and that that evaluation 
will be the result of very careful study. 

s· . #,.1Jl~rely yours, . , 

;f./~t?J 
j!qting sefrett:. . . ~ry of tne Interior 

J 
J 

) 
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United States Department of the Interior 
_./. OFFICE Of TIIF. SOLICITOR 

WASI-U.I\GTOX, D.C. 20240 

John M. R. Paterson, Esquir~ Deputy Attorney General 
Department of the Attorney General State of Maine 
Augusta, Naine 04333 

Dear Mr. Paterson: 

NOV 11 !376 

' 
·. ' 

This will acknowledqe your letter of October 21, 1976, with respect to United States v. Maine, in which you stated your understanding -of -the -stat•Js--of --the preparation of our litigation report to the Depart~ent of Justice, request€0 that the United States rrake available to you certain factual and historical materials Hhich we now have in hand, and described your reservations concerning the disclosure to the United States of factual znd legal as~ects of the position of the State of Maine in O??Osition to the anticipated claims of the Passamaquoddy and Penobscot Tribes. 
While your description of our present posture is accurate, the matter is of sufficient importance that I would like to restate one ooint in order to avoid even a remote possibility of misunderstanding. 

The draft litigation report sub~itted by us to the Depnrtrnent of Justice does take the form of a fir~ recommendation: however, you are correct in stating that we have not yet made a firm recom~endation to the Department, since our report is still in draft form. 

We are thoroughly sympathetic with the concerns expressed by you with respect to revealing, at this tim2, the factual or legal basis of your position in o~position to the anticipated claims of the Passamaquoddy and Penobscot Tribes. I would like to repeat that we have neither requested nor urged that the State make such a disclosure to us. However, I did state that we are still in the process of for~ulating the position which this Department will take on behalf of 
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the Tribes, and that any factual or legal information supplied to us by the State of Maine might be helpful to us in establishing our position and deciding upon the course which we will pursue on behalf of the Indian Tribes. 

In response to your request that we make factual end historical materials available to you, we are submitting herewith su~~aries of the factual bases for the Passamaquoddy and Penob~cot land claims. If you wish to attempt to rebut any or all of the conclusions found therein, please ~o so in the memorandum which you intend to prepare for us. Again, however, please understand that you are not obliged to do so. 

I think we agree that it is in everyone's interest to resolve · the questions posed by the Tribes• claims as soon as possible. Therefore, if you expect to offer your arguments to us, please sub~it them no later than November 30, 1976:f" .~s you knO'.v, the Justice Department is now required to inform the court of the govern~ent's final decision by January 15, 1977. 

* 

Sincerely yours, 

H •. Gregory A us;; J.:1 
Solicitor 

--· 
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THE WHITE HOUSE 

WASHINGTON 

November 23 -·-·--·--··---

TO: PHIL BUCHEN 

FROM: GEORGE W. HUMPHREYS 

Memo went to the 
President on 11/15. 
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THE WHITE HOUSE 

WASHINGTON (f) ;~> 
November 12, 1976 c1P 

i\IEMORAl\lDUM FOR THE PRESIDENT 

THROUGH: 

FROM: 

SUBJECT: 

JAMES M. C.fu'JNON 

BRADLEY H. PATTERSON, JR. 
GEORGE W. HUMPHREYS 

Governor Longley's Inquiry re . the 
Passamaquoddy/Penobscot Case 

Governor Longley of Maine met with you recently and asked you to look into this matter; you told him you would do so. 
The Passamaquoddy Indian Tribal Council won a Federal Court decision from Judge Gignoux at the beginning of 1975 declaring that the United States has a trust responsibility to the Tribe and declaring that the Tribe is in fact covered by the terms of the 1790 Nonintercourse Act (25 USC 177) which forbids the conveyance of Indian land without the consent of the United States. This decision was affirmed by the First Circuit Court of Appeals on December 23, 1975. 

The chain of effects from that decision is: 

--The land conveyances in the treaties of 1794 and 1818 between Maine (then Massachusetts) and the Passamaquoddy and Penobscot Indians respectively, wherein the Indians gave up 
san e 2,000,000 and 10,000,000 acres respectively / of their aboriginal lands may well be void, since the United States was not a party to these treaties nor were they ever ratified by the Senate. 

--This in turn puts a cloud over the ownerships and titles in those 12,000,000 acres -- which amounts to 60% of the State of Maine. 
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--Because of this cloud, bond at~orneys have 
advised clients not to buy StaL:e of ~Iaine 
construction bonds, and a S27 ~illion sale 
of same has been held up . 

--Tax anticipation bonds (from real estate taxes) 
for the operating expenses of ~·fa ine towns anci 
counties will probably suffer the same fate 
as of next January. This will hurt some of 
those communities. 

--The Federal Government, now as Trustee for the 
Indians, has in the Circuit Court's words 
nthe .. duty to investigate and take such action 
as may be warranted in the circllillstances." 
This may well mean pursuing or expanding (to 
Other property-owning aefendants) two protective 
la\'isui ts filed some ti!le ago against Haine on 
behalf of the tribes by Justice at the insistence 
of-· the Court. 

--Judge Gignoux has set back a Novembe r 15 deadline 
to January 15, 1977 for the Federal Government 
to come into his court and tell him what they are 
going to do to discharge their trusteeship 
obligation. Much research nust be done to put 
any expanded suits in final forn before a July, 
1977 expiration of the Statute of Limitations 
for all Indian claims for trespass damages. 

The State Attorney General continues to call the Indians' 
claim "preposterous," "frivolous 11 and "1..-i trrout merit"; the 
Maine Congressional delegation introduced a bill to repeal the 
Nonintercourse Act and has more recently washed its hands of 
the matter claiming that it is a p r obleN for the Courts. 

The Indians have long been ready t o talk about a comprehensive 
settlement package but the Sta te has shown little interest. 

Actions Now Being Taken: 

Solicitor Austin of Interior is sending a letter to th~ ~a{rle 
Deputy Attorney General, transmitt ing docc.1ents showing the .,..\ 
strength of the case and inviting ~i s i~put and co~uent. ~} 
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Secretary Kleppe is responding to a letter he has received 
~rom Governor Longley, will re fer to ~lr . Austin's invitation 
~o the State Deputy Attorney General, and will als o refer to 
::he Governor's visit with you -- by saying that "The President 
~as asked me to look into this matter." We and ~·I r. Buchen 
jelieve that this discharges your obligation to Governor 
Longley and keeps the matter at the proper arm's length from 
!:he Wn i te House. 

-=ne Future: 

Afte r receiving input from both the Indians and the State, 
Inte rior will send its Litigation Report to Justice-- i.e., 
the formal requ~st for definitive or expanded lai~suits. 

~e Litigation Report will then be made available to the 
Indians and the State and further comments will be invited. 

~hese comments may point to a possible overall settlement, 
such as a "Maine Native Claims Settlement Act" by the Congress 
( as an alternative to months if not years of claims litigation.) 

J ustice will inform Judge Gignoux of the steps taken so far. 

Mr. Carter, then as President, will have to make the final 
j udgment about what kind of lawsuits or a legislative package 
LO support. 

• FOP,0 
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MEMORANDUM TO: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

December 3, 1976 

PHIL BUCHEN 
BRADLEY PATTERSON 

JIM CANNO~~ 
Passamaqu~ and Penobscot 
Land Claims 

The President would like an option paper for his review 
on the Maine Indian land claims problem. 

I have asked George Humphreys to work with you, or your 
designate, to present a full discussion of possible 
Presidential action that may be advisable in order to 
effect an early settlement. George will be calling you 
shortly for your advice and guidance. 

As a starter, I am attaching five legislative options 
that have been suggested to us. You may want to review 
this list for any good ideas it may suggest. 
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PASSAMAQUODDY SETTLEMENT LEGISLATION OPTIONS 

Option 1: The President could recommend that the Congress 
ratify the 1794 Treaty conveyance nunc pro tunc, thus 
probably extinguishing any claim which the tribes may have 
to the land in question or compensation therefor. 

Option 2: The President could recommend to the Congress 
the enactment of a Maine Native Claims Settlement Act 
(MNCSA) which would provide that the Indian Claims 
Commission, or a specially constituted commission, would 
determine the scope of the aboriginal lands of the tribes 
as of 1794, and determine the value of the aboriginal lands 
which were conveyed by the tribes under the 1794 Treaty, 
and then award to the tribes the 1794 value of the aboriginal 
lands which were conveyed, which would probably amount to 
something less than $15 million. In addition, the Indians 
could be awarded interest on the value of the lands conveyed. 
At 5% per annum simple interest, this would increase the award 
by a factor of approximately 10, to a total of something less 
than $150 million. At 5% per annum compound interest, the 
increase would be by a factor of approximately 700, to a 
total of something less than $105 billion. 

Option 3: The President could recommend a ~~~CSA which 
would provide that the Indian Claims Commission, or a 
similarly constituted commission, would evaluate the legal 
claim now being advanced by the Indians, and award to the 
tribes the present value of any land the title to which the 
tribes were found to have a valid claim. This award would 
amount to the present value of up to 16 million acres of 
Maine land including approximately 100,000 private homes 
and buildings. 

Option 4: The President could recommend a MNCSA which would 
simply set an arbitrary sum to be paid to the tribes in full 
settlement of any legal claims they might have by reason of 
the 1794 Treaty. Such a settlement might amount to a pay
ment of cash in the amount of $1,000 to $100,000 for each 
of the approximately 3,000 members of the tribes. 

Option 5: The President could recommend a MNCSA along the 
lines described in options 2 through 4 and, in addition, 
recommend that the MNCSA contain provisions requiring that 
the State of Maine, as its contribution to the settlement, 
deed certain state-owned lands to the tribes. 

~ 
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DISCUSSION 

Option 1: The Congress has legal authority to extinguish 
Indian land claims, such as are involved in these cases, 
by statute without compensation. It can be argued that 
the Maine Indians have no equitable or moral argument in 
support of their claim, and that any compensation paid to 
them would amount to a windfall. The tribes have not 
argued that they were dealt with unjustly, but rather based 
their entire claim solely upon technical non-compliance with 
the Nonintercourse Act. 

Option 2: Historically, Congress has not taken a hard line 
on extinguishment of aboriginal title. Under the Indian 
Claims Act, Congress has ~provided that tribes who have lost 
their aboriginal lands unfairly under Federal treaties may 
sue for the value of the land at the time of loss. Although 
the Indian Claims Act generally provides for compensation 
when there is a presence of fraud, unconscionable considera
tion, etc., an analogy could be made between such situations 
and the extinguishment of a valid claim under the Nonintercourse 
Act. No interest is allowed under the Indian Claims Act but 
if simple reimbursement for the 1794 value of the land 
(probably less than $1 per acre) appears unreasonably low, 
simple interest might be added for these purposes. 

Option 3: As a matter of Indian advocacy, this option must 
be considered. This option would give to the Indians the 
monetary equivalent of the value of the tribes' Nonintercourse 
Act Claim. To give the tribes anything less is, arguably, 
to take from the tribes something granted by act of Congress. 

Option 4: This option could be supportable on grounds that, 
in light of the availability of option l, only token compen
sation is justifiable. It would have the further advantages 
of being fast, simple and predictable in cost. 

Option 5: Since fault, if any, lies with the State of Maine 
(or its predecessor, the State of Massachusetts), and since 
the entire burden of the Indian claim will fall on the 
residents of the State of Maine in the absence of congressional 
action, there is good justification for requiring a contribution 
from the State of Maine to the settlement. The State of Maine 
does own undeveloped lands which could be made available to 
the tribes. Since the tribes claim close attachment to the 
land, providing land as a p~rt of the compensation might make 
a settlement more palatable to the tribes. 




