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March 6, 1975

TO:

Phil Buchen

FROM:

Jim CannoiL.\,,~
\

SUBJECT:

\\

~

Hatch Act;/ ·

u

I understand that all members of the
Domestic Council staff, with the exception of
myself, come under the Hatch Act.
Can you give me your opinion of this?
If the staff members do come under the Hatch Act,
could you have someone on your staff give me a
memorandum telling what they can and cannot do
in a political way.
Many thanks.

/'/

THE WHITE HOUSE
WASHINGTON

3/11

,

L~

f],;,ru

EVA:

The attachments were two U. S.
Civil Service pamphlets -"Federal Employees -- Political
Participation" (GC -46)
"Code of Federal Regulations"
(GC-41)
I only had one copy each.
Dawn

THE WHITE HOUSE
WASHINGTON

March 11, 1975

MEMORANDUM FOR:

JIM CANNON

FROM:

KEN LAZARUS

SUBJECT:

Hatch Act

~

You are correct in your understanding that you are personally
exempt from the provisions of the Hatch Act (5 U.S. C. 7321,
et seq.) insofar as it relates to active participation in political
management and political campaigns. The Act specifically
exempts from its ban on partisan political activity by Executive
Branch personnel any 11 employee paid from the appropriation for
the office of the President. 11 Thus, the sole test in determining
the applicability of the Act is which appropriation is used to pay
the employee's salary. While the Civil Service Commission
has interpreted this provision to exempt persons paid from
appropriations to the White House Office and Special Assistance
to the President (Office of the Vice President), it has determined
that employees paid from other appropriations for the Executive
Office of the President, including those of the Domestic Council, ·
OTP, OMB and NSC, are subject to the Act. Likewise, all
detailed employees are fully subject to the Act.
While you are paid from funds appropriated to the White House
Office, I understand that the remainder of the Domestic Council
staff is paid from its own appropriation and is, therefore, subject
to the Act. In addition, all Executive Branch employees, regardless of how they are paid, are expressly prohibited from using
their "official authority or influence for the purpose of interfering
with or affecting the result of an election • • • • "
The attached materials from the Commission should be of some
assistance in determining what conduct is permissible by employees
subject to the Act.
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Hatch Ac

I understand that all members of the
Domestic Council staff, with the exception of
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Can you give me your opinion of this?
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WASHINGTON

May 7, 1975

MEMORANDUM FOR:

DUDLEY CHAPMAN

FROM:

PHILIP BUCHEN1?w.13,

SUBJECT:

Participation by Presidential
Appointees in Political
Activities

Frank Zarb, Administrator, FEA, has suggested that our
office prepare a memo covering the above subject so
that persons concerned may know what restrictions, if
any, they should abide by in undertaking political
activities.
Attached are pages from the Republican National
Committee's recent publication of the Federal Election
Law Manual but I think we have to go beyond identifying the employees who are not subject to the
restrictions against taking part in political campaigns.
We should also go into the question of whether such
activities may be conducted through use of Federal
facilities or in connection with an employee's official·
duty or on time when he might ordinarily be expected
to perform official duties. Another possible issue
is whether certain appointees should avoid political
activities because of the nature of their positions
such as the Secretary of State and the Secretary of
Defense.
After you have some ideas of how to prepare a memo
on the subject, please discuss them with me.
Attached also is a copy of a memo dated March 11
prepared by Ken Lazarus for Jim Cannon.
Attachments
.
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THE WHITE H O U SE
WASHING T O N

March 11, 1975

MEMOR....t\.NDU:M FOR:

JIM CAJ.'JN ON

FROM:

KEN LAZARUS

SUBJEC T:

Hatch Act

\a-

You are correct in your understanding that you are personally
exempt from the provisions of the Hatch Act {5 U.S. C. 7321.
et seq.) insofar as it relates to active participation in political
management and political campaigns. The Act specifically
exempts from its ban on partisan political activity by Executive
Branch personnel any "employee paid from the appropriation for
the office of the President. 11 Thus, the sole test in determining
the applicability of the Act is which appropriation is used to pay
the employee's salary. While the Civil Service Commission
has interpreted this provision to exempt persons paid from
appropriations to the White House Office and Special Assistance
to the President (Office of the Vice President), it has determined
that employees paid from other appropriations for the Executive
Office of the President, including those of the Domestic Council. OTP, OMB and NSC, are subject to the Act. Likewise, all
detailed employees are fully subject to the Act.
While you are paid from funds appropriated to the 'W hite House
Officea I understand that the remainder of the Domestic Council.
staff is paid from its own appropriation and is, therefore, subject
to the Act. In addition, all Executive Branch employees, regardless of how they are paid, are expressly prohibited f rom using
their "official authority or influence for the purpose of inter£ering
with or a.ffecting the result of an election • • • • "
The attached materials from the Commission should be of some
assistance in determining what conduct is permissible by employees
subject to the Act.
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IN THE SENATE OF THE UNITED STATES
22,1975
Read twice and referred to the Committee on Post Office and Civil Service
()cTOBER

5 (legislative day, DECE:)IBER 2), 1975
Reported by Mr. MoGEE, with amendments

DECEMBER

[Omit the part struck through and insert the part printed in italic}

AN ACT
To restore to Federal civilian and Postal Service employees
their rights to participate voluntarily, as private citizens,
in the: political processes of the Nation, to protect such employe~ from improper political solicitations, and for other
purposes.
1

Be it enacted by the Senate and House of Representa-

.2

fives of the United States of America in Congress assembled,

3 That this Act may he cited as the ''Federal Employees'
4 Political Activities Act of 1975".
5
6

SEC. 2. (a) Subchapter III of chapter 73 of title 5,
United States Code, is amended to read as follows:
II

I •

-.

·.

2

"SUBCHAPTER III-POLITICAL ACTIVITIES

1

"§ 7321. Political participation

'>

"It is the policy of the Congress that employees should

3

4 be encouraged to fully exercise, to the extent not expressly
prohibited by law, their rights of voluntary particination in

5
6

~.

7

the political processes of our Nation.

"§ 7322. Definitions
"For the purpose of this subchapter-

8

" ( 1)

9

....

'employe~'

means any individual, including

10

the President and the Vice President, employed or

11

holding office in-

12 .

" (A) an Executive agency,

13

" (B)

...

the government of the District of

Columbia,

111

15

" (C) the competitive service, or

1G

" (D) the United States Postal Service or the

17

Postal Rate Commission;

18

but does not include a member of the uniformed services;

19

"(2)· 'candidate' means any individual who seeks

20

nomination for election, or election, to any elective office,

21
22

.

whether or not such individual is elected, and7 for the

'

purpose of this paragraph, an individual shall be deemed

23

to seek nomination for election, or election, to an elective

24,

office, if such individual has-

:'

)

3
1
2

'

" (A) taken the action required to qualify for
nomination for election, or election, or

3

"(B) received political contributions or made

4

expenditures, or has given consent for any other

5

person to receive political contributions or make ex-

6

penditures, with a view to bringing about such indi-

7

vidual's nomination for election, or election, to such

8

office;

9

" ( 3) 'political contribution'-

10

" (A) means a gift, subscription, loan, advance,

11

or deposit of money or anything of value, made for

12

-the purpose of influencing the nomination for

13

tion, or election, of any individual to elective office

14

or for the purpose of otherwise influencing the re-

15

sults of any election;

elec~

16

"(B) includes a contract, promiSe, or agree-

17

ment, express or implied, whether or not legally

18

enforceable, to make a political contribution for any

19

such purpose; and

20

f' ( 0}

includes the payment by any person,

21

other than a candidate or a political organization

22

of compensation for the personal services of another

23

person which are rendered to such candidate or po-

.------

----~~~~

1

litical organization without charge for any such

2

purpose;

3

" ( 4) 'superior' means an employee (other than the

4

President or the Vice President) who exercises super-

5·

vision of, or control or administrative direction oYer,

6"

another employee;

-

7

"(5) 'elective office' means any elective public of-

8

fice and any elective office of any political party or

9

affiliated organization; and

10

"' ( 6) 'Board' means the Board on Political Activi-

11

ties of Federal Employees established under section 7327

1~

of this title.

;

13 "§ 7323. Use of official authority or influence; prohibition
14

·

!'

(a) .An employe-e may not directly or indirectly use

15 or attempt to use the official authority or influence of snch
.-16

17
18

employee "for the purpose of" ( 1) -interfering with or affecting the result of any
ele.ctioh ~ or

19

" ( 2) intimidating, threatening, coercing, command-

20

ing, influencing, or attempting to intimidate, threaten,

21 .

coerce, command, or influence--

22

" (A) any individual for the purpose of inter-

23

fering with the right of any individual to vote as

24

such individual may choose, or of causing any indi-

l

1

vidual to vote, or not to vote, for any candidate or

2

measure in any election;

3

4

"(B) any person to give or withhold any political contribution; or

5

'' ( 0) any person to engage, or not to engage,

6

in any form of political activity whether or not such

7

activity is prohibited by law.

s

"(b) Nothing in this section authorizes the use by any

9

employee of any information coming to him in the course of

'

10 his employment or official duties for any purpose tchere
11

othe1·wise prohibited by law.

12

~,.'{c) For the purpose Df subsection (a) of this

13

sectiDn, 'use of official authority or influence' includes, but is

14 not limited to, promising to confer or conferring any benefit
15

(such as appointment, prom<?tion, compensation, grant,

16

contract, license, or nlling), or effecting or threatening to

17

effect any reprisal (such as deprivation of appointment, prD-

18 motion, compensation, grant, contract, license, or ruling).
19

"§ 7324. Solicitation; prohibition

20

"An employee may not--

21

" ( 1) give or offer to give a pol,itical contribution

22

to any individual either to vote or refrain from_ :yoting;,
~.!.:.....:

23

or to vote for ·or against any candidate or measure, in

24

any election;

r --~

6
" ( 2)

1

solicit, accept, or receive a political contribu-

2

tion to vote or refrain from voting, or to vote for or

3

against any candidate or measm·e, in any election;
"(3) knowingly give o,r hand over a political con-

4
5

tribution to a superior of such employee; or

6

"(4) knowingly solicit, accept, or receive, or be in

7

any manner concerned with soliciting, accepting, or

8

receiving, a political contribution-

9

" (A) from another employee (or -a member

10

of ·another employee's immediate family) with re-

11

spect to whom such employee is a superior; or
" (B) in any room or building occupied in the

12

discharge of official duties ·b y-

13
14

"(i) an individual employed or holding

15

office in the Government of the United States, in

16

the government of the District of Columbia,

17

or in any agency or insh·umentality of the

18

fu~going; M

19

" ( ii) an individual receiving any ~alary or

20

compensation for services from money derived

21

from the Treasury of the United States.

22 "§·7325. Political activities on duty; ete.t duty; prohibition
23

24

"

(a) An employee may not engage in political ac-

tivity-

...
y.

7
1) while such employee is on duty,

1

a (

2

" ( 2) in any room or building occupied in the dis-

3

charge of official duties by an individual employed or

4

holding office in the Government of the United States,

5

in the government of the District of Columbia, or m

6

any agency or instrumentality of the foregoing, or

7

" ( 3) while wearing a uniform or official insignia

8

identifying the office or position of such employee.

9

" (b) The provisions of subsectia.;1 (a) of this section

10 shall not apply to11

cr:
(j/

12
13
14
1;)

~

~

I

\;oY
~

" ( 1) the President and the Vice President;

16
411

S

?J?-

18

an individual" (A) paid from the appropriation for the
White House Office,
" (B) paid from funds to enable the Vice Presf~
dent to provide assistance to the President, or
" (C) on special assignment to the White House
Office,

19

unless such individual holds a career or career-condi-

20

tiona! appointment in the competitive service; or
~

21

" (/) the Mayor of the District of Columbia, the

22

Chairman or a member of the Council of the. District of

23

Columbia, as established by the District of Columbia

24

Self-Government and Governmental Reorganization Acf.

\

8
1

"§ 7326. Leave for candidates for elective office

2

" (a) ( 1) An employee who is a candidate for electiYe

3

office shall, upon the request of such employee, be granted

4 leave without pay for the purpose of allowing such employee
5

to engage in activities relating to such candidacy.

6

"(2) Any employee who is a candidate for elective

7

office shall be placed on lea-ve without pay effective begin-

S ning on whichever of the following dates is the later:

9

"(A) the 90th day before any election (including

10

a primary election, other than a primary election in

11

wpjch such employee is not a candidate) for that elec-

12

tive office, or

"(B) the day following the date on which the

13

14

employee became a candidate for elective office:: •

15 Such leave shall terminate on the day following the election
16 or the day following the date on which the employe~ is no

17 longer a candidate for elective office, whichever first oeeurs.

18 ~ IJfeee8Htg seateBee shttR Bet apply ttt the extent
19 ploree is athefwise

00:

ftft

em-

leave. occurs, unless the emplpyee is

..

20 otherwise on leave. The Civil Service Commission shall, upon
•
•
21 applica~on~ exempt from the application o1 this pamgraph
_22

any employee who is a candidate for any part-time elective

23· office.
24

" (h} Notwithstanding section 6302 (d) of this title,

25 an employee who is a candidate for elective office shall, upon

9
J

the request of such employee, be granted accrued annual

2

lrave for the purpose of allowing such employee to engage

3

in activities relating to such candidacy. Such leave shall be

4

in addition to leave without pay of such einployee under snh-

5

section (a) of this section.

G

"

(c) An employee shall promptly notify the agency in

7

which he is employed upon becoming a candidate for elective

8

office and upon the termination of such candidacy.

9

" (d) The feFegeiB#j provisions of this section shall not

10 apply in the case of an individual who is an employee hy
11 reason of holding an elective public office.

12 "§ 7327. Board on Political Activities of Federal Employees
13

" (a) There is established a hoard to be known as the

14 Board on Political Activities of Federal Employees. It shall
1f'

be the function of the Board to hear and decide cases regard-·

16 ing violations of sections 7323, 7324, and 7325 of ·this title.
17

"(b) The Board shall be composed of 3 members, ap-

, 18

pointed by the President, by and with the advice and consent

19

of the Senate.. One member shall be designated by the Pres-'

20

ident as Chairman of the Board.

21

" (c) !Iembers of the Board shall be chosen on the· basis

22 of their professional qualifications from among individuals
23

who, at the time of their appointment, are employees (as de-;

24

fined under section 7322 ( 1) of this title), except that not

25

more than 2 individunls of the same political party may ·be

H.R. 8617____,;_2

- - - -r

iO
t

appointed as members. Employees of the Civil Service Oom-

2

mission shall be ineligible to be appointed to or to hold office

3

as members of the Board.

4
5
6
7

S
-9
10

11

" (d) ( 1) Members of the Board shall serYe a term of

3 years, except that of the members first appointed-

"(A) the Chairman shall be appointed for a term
of 3 years,
"(B) one member, designated by the President,
shall be appointed for a term of 2 years, and
" (C) one member, designated by the President,

shall be

appoint~d

for a term of 1 yeaf." year.

12 ·An individual appointed to fill a vacancy occurring other

13

than by the expiration of a term of office shall be appointed

14 only for the unexpired term of the member such Individual

15- will succeed. Any vacancy occurring in the membership of
16

the· Board shall be filled in the same manner as in the case

17 of the original appointment.

18

'·' ( 2) If ·an employee who was appointed as a member

19-- of the Board -is <Separated from service as an employee he
20 may riot continue as a member of the Board after the 60-

21

.

day period beginning on the ·date so separated.

22

" (e) The Board shall meet at the call of the Chauman.

23

"(f) All decisions of the Board with respect to the

24 exercise of its duties and powers under the provisions of this25- subchapter shall be made by a majority vote of the Bonrd.

11
1

" (g ) A member of the Board may not delegate to any

2 person his vote nor, except as expressly provided by this
3 subchapter, may any decisionmaking authority vested in the
4

Board by the provisions of this subchapter be delegated to

5

any member or person.

6

"(h) The Board shall prepare and publish in the Fed-

7

eral Register written 1ules for the conduct of its activities,

8

shall have 'a n official seal which shall be judicially noticed,

9

and ·shall. have its office in or near the District of Columbia

10

(but it may meet or exercise any of its powers anywherf3

11 in the United States) .

12

" ( i) The Civil Service Commission shall provide such

13 clerical and professional personnel, and administrative sup:-

1.4 port,. as the Chairman of the Board considers appropriate
15 and necessary to carry out the Board's functions under thi~
16 subchapter. Such personnel sh-all be responsible to the Chair17 man of the Board.

18

"(j) The Administrator of the General SerVices Ad.:-

19 ministration shall furnish the Board suitable "Office space ap_:20 propriately furnished and equipped, as determined by th~

21 1\.dininistrator.

22
23

" .(k) ( 1) 1\fembers of the Board shall receive. no -addition-al pay on account of their service on the Board.

24

" ( 2) Members shall be entitled to leave without loss. of

25

or reduction in pay, leave, or performance Q~ ~flic~~~c:y ~~-

-

-

- ---..:-·

12
1

ing during a period of absence while in the actual perform-

2- ance of duties vested in the Board.

3
4

"§ 7328. Investigation; procedures; hearing

"(a) The Civil Service Commission .shall inYestigate

5 reports and allegations of ·any activity prohibited by section
6

7323, 7324, or 7325 of this title. .AJJ.y such inYestigation

7 shall terminate not later than 90 days after. the date of its

8

commencement,

~xcept

that such 90-day limitation may be

9 extended upon the written a·pproval of the Bom·d for the

·10 period specified in such approval. If the 0Qmm.ission does
11 not make the notification required tmder subsection (c) of

12 this section before the close {)f the period for investigation,

13 subsections (c) ( 2) and ( 3) and (d) -of this section, and
14 section 7329 of this title, shall not apply thereafter to the

15

employee involved with respeet to the activities ·tmder

16 :investigation.
17

"(b) As -a part of the investigation of the activities of an

-18:. employee, the Commission shall provide such employee an

19 :oppoituiiity

to

make a statement conce1ning the .matters

:2b ·"Q.nder fuvestigation and to support such statement with any
21

documents the employee wi,shes to submit. An employee of

-22

the. (J()~imi lawfully assigned to investigate a violation

23

of this subcluipter may admiriister an oath to- a witness at-

24 tending to testily or depos~ in the course of the investigation.
25~r

'' (c) ( 1) If it appears to the Commission after investi-

,,
1tJ
gation that a violation of section 7323, 7324, or 7325 of
2

this title has not occurred, it shall so notify the employee and

:3

the agency in which the employee is employed.

4

" ( 2) Except as provided in paragraph ( 3) of this snb-

5

se<ftion, if it appears to the Commission after investigation

()

that a violation of section 7323, 7324, or 7325 of this title

7

has occurred, the Commission ·shall submit to the Board and

8

serVe upon the employee

9

reeeipt reEJ:t.testeEl a written notice by certified mail (or if

&

notiee

ey

em'iifieEl ffMMl; retum

10 notice cannot be served in such manner, then ·by any method
11
12
Ja

14
15

calculated to reasonably apprise. the employee)"(A) setting forth specifically and in detail the
charges of alleged prohibited activity;
"(B) advising the employee <>f the penalties provided under section 732.9 of this title;

·

16

" (C) specifying a period of not less than 30 days

1.7

within which the employee may file with the Board a

18

written answer to the charges- in the manner prescribed

19

by rules issued by the Board; and

20

"(D)· advising the empl<>yee that unless the em-

21

ployee answers the charges, in writing, within the time

~2

allowed therefor, the Board is authorized to treat such

23

failure as an admission by the employee ·of the charges

24

set forth in the notice and a waiver by the employee of

25

the right to a hearing on the charges.

H.R.8617-3
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14
" ( 3) If it appears to the Comrilission after investigation

2 that a violation of section 7323, 7324, or 7325 of this title

a

has been committed by-

4

" (A) the Vice President;

f:)

"(B) ari employee appointed by the President

(j

and with the advice and consent of the Senate;
" (C) an employee whose appointment is expressly

7

8

required by statute to be made by the- President;
" (D) the

9

..

\>y

~Iayor_

of the District of Columbia; or

10

" (E) the Chairman or a member of the Cotmcil of

11

the District of Columbia, as e~tablished by the Distric~

:l~

9£

13

organization Act;

CoJ~bia

Self-Government and Governmental Re-

\

1:1: t}le C~mmi~s_~on ~hall refer the case to the Attorney General

15 for prosecution under title 18, and-shall r~port the nature and
16 details:;of the ·violation to the President and to the Congress.

17

1:&,

"(d) J1) If a written answer i3 not 6ttly filed within
-th~::t~e ~ll9:~ed therefor, the Board may, without further

19 proceedings, issue its final decision and order.
20-

"(2)

:I~)~!}.

21 allowed, the

answer is ftaly fi:le4;· filed within the time:

c~ai'ges

22. the :record· after a

shall be determined by the Board on

h~a~ing

conducted by a _hearing examiner:

23

app~inted

under section 3105 of $~ title, and, except as

24

p,the:r:w~e

expressly provided under this ~bchapter, in ac-

25 cordance with the requirements of-subchapter l l of chapter 5

••

15
J

of this title, notwithstanding any exception therein for matters

2 involving the tenure of an employee. The hearing shall be
:1

commenced within 30 days after the answer is filed with the

4 Board and shall be conducted without unreasonable delay.
5 As soon as practicable after the conclusion of the hearing, the

() examiner shall serve upon the Board, the Commission, and
. 7 jhe employee such examiner's recommended decision with

s

notice- to the Commission and the employee of opportunity

9

t(} file with the Board, within 30 days after the date of. such

10 notice, exceptions to the recommended decision. The Board

1i shalt issue its final decision and order in the proceeding no
12 Ja~er than 60 days after the date the recommended decision

13 is :served. The employee shall not be removed from active
14 duty status by reason of the alleged violation of this sub-

15 chapter at any time before the effective date specified by
16
17

the Board.
" (e) ( 1) At any stage of a proceeding or investigation

18 under this subchapter, the Board may, at the written request
19 ~of the -~_mmission or the employee, require by subpena the
20· .attendance and tes~ony of witnesses and the production

21 of 4~umentary or other evidence rela!lng to the proceeding
22 . or .~v~stigation at a~y desi~ated place, from any place in
23

the United States or a~y territory or possession thereof, the

24

Commonwealth of Puerto Rico, or the District of Columbia..

25

AJ1.y .member of the Board may issue subpenas and members

1()
l

of the Board and any hearing examiner authorized by the

2 Board may administer oaths, examine witnesses, and receive

3

evidence. In the case of contumacy or failure to obey a sub-

4

pcna, the United Sta tcs di'Strict court for the judicial distlict

5

in

6

resides or is served may, upon application by the Board,

7

issue an order requiring such person to appear at any desig-

~which

the person to whom the subpena is addressed

8 nated place to testify or to produce documentary or other
9 evidence. Any failure to obey the order of the court may be

10 punished by the court as a contempt thereof.
11

" ( 2) The Board (or a member ·designated by the

12 Board) may order the taking of depositions at any stage of
13 .a proceeding or investigation tmder this subchapter. Deposi-

14 tions shall be taken before an individual .designated by the
15 Board and having the power to administer oaths. Testimony

16 shall be reduced to writing by or tmder the direction of the
17 individual taking the deposition ·and shall be subscribed by
18 the deponent.

19

" ( 3) (A) After requesting in writing and obtaining

20 the approval of the Attorney General, the Board may de21 termine that an employee's attendance and testimony are
22 necessary to the carrying out of the Board's functions under
23 this subchapter. For rpurposes of the preceding sentence, if
24

the Attorney General does not notify the Board in writing

25

within 30 days after the date on which a request for such

1

17
1 approval is made that the Board does not have his approYal,
2

then such appr·oval is deemed to have been given. Such

3 30-day period shall be extended an additional 10 days if

4 the Attorney General submits in writing to the Board the
5 reason for such extension. ·
6

"(B) If the Board makes a determination under suh-

7 paragraph (A) with respect to any employee, such emS ployee may not be excused from attending and testifying
9

or from producing documentary or other evidence in ohedi-

10 ence to a subpena of the Board on the ground that the testi11 mony or evidence required of the employee may tend to in12 criminate the employee or subject the employee to a penalty
13 or forfeiture for or on account ·of any transaction, matter, or

14 thing concerning which the emp~oyee is compelled to testify

11';·~ or produce evidence. No employee shall be prosecuted or
16 subjected to any penalty or forfeiture for or on accotmt
17 of any transaction, matter, or thing concerning which the
18 employee is compelled under this paragraph, after having

19 claimed the privilege against self-incrimination, to testify
20

or produce evidence, nor shall testimony or evidence so com-

21

pelled be used as evidence in any criminal proceeding against

22

the employee in any court, except that no employee shall

23

be exempt from prosecution and punishment for perjury

24

committed in so testifying.

25

.....,.,,_

__

.....,....

"(f) ...-\.n employee upon whom a penalty is imposed hy

J

18
1

an order of the Board under subsection (d) of this section

2

may, within 30 days after the date on which the order was

3 issued, institute an action for judicial review of the Board's

4 order in the United States District Court for the District of
5 Cqlumbia or in the United Stat€s district court for the judicial
6

district in which the employee resides or is employed. The

7

institution of an action for judicial review shall not operate

8 as a stay of the Board's order, unless the court specifically
9 orders such stay. A copy of the summons and complaint
10 shall be served as otherwise prescribed by law and, in
11 .addition, upon the Bettffi:. ThefeapeB tOO & $ shall eeftify

12 Board which shall then certify and file with the court the

13 record upon which the Board's order was based. If application
14 is made to the court for leave to adduce additional evid~nce,

15 and it is shown to the satisfaction of the court that the addi- ·
16

tional evidence may materially affect the result of the pro-

17 ceeding and that there were reasonable grounds for failure
18

to adduce the evidence at the hearing conducted under sub-

19 section (d) ( 2) of this section, the court rnay direct that
20

the additional evidence be taken before the Board in the

21 manner and on the terms and conditions fixed by the court.
22

The Board may modify its findings of fact or order, in the

23

light of the additional evidence, and shall file with the court

24

such modified findings or order. The Board's findings of fact,

1

if supported by substantial evidence, shall be conclusiYe. The

2

court shall affirm the Board's order if it determines that it

3 is in accordance with law. If the court determines that the
4

order is not in accordance with law-

5

-" ( 1 ) it shall remand the proceeding to the Board

G

with directions either to enter an order determined by

7

the court to be lawful or to take such further proceedings

8

as, in the opinion of the court, are required; and

9

"(2) it may assess against the United States rea-

10

sonable attorney fees and other litigation costs reason-

11

ably incurred by the employee.

12

'' (g) The Commission ~r the Board, in its discretion,

13 may proceed with any investigation or proceeding instituted

\

\

14

under this subchapter notwithstanding that the Commission

15

or the head of an employing agency or department has

16

reported the alleged violation to the Attorney General as

17 requir~d by section 535 of title 28.
18

"§ 7329. Penalties

~

19

" (a) Subject to and in accordance with section 7328

20

of this title, an empioyee who is found to have violated

21

any provision of section 7323, 7324, or 7325 of, this title

22

shall, upon a final order of the Board, be-

23

24

" ( 1)

removed from such employee's position, in

which event that employee may not thereafter hold any

20
1

position (other than an elected position) as an em-

""

')

ployee (as defined in section 7322 ( 1) of this title) for

._,

such period as the Board may prescribe ;

•)

4

" (2} suspended without pay from such employee's

5

_ position for such period as the Board may prescribe ; or

6

" ( 3) disciplined in such other manner as the Boarcl

7

shall deem appropriate.

8

" (b) The Board shall notify the Commission, the em-

9

ployee, and the employing

age~cy

of any penalty it bus

10 imposed under this section. The employing agency shall
-.~

11 certify to the Board the measures undertaken to implement
12 the penalty.

13 "§ 7330. Educational program; reports
14

!' (a)

The Cominission shall establish and conduct a

15 continuing program to inform all employees of their rights
16 of political participation and to educate employees with
17 respect to those political activities which are prohibited.
18 The Commission shall inform each employee individually

19:: in- yvriting, at least once each calendar year, of such em20. (iploye~s . political rights and of the re~trictions under this.

21 supQhapter. 'The

C~mmission

may determine, for each Stater

22 the most appropriate date for providing information required
23

by

this~ subsection.

Such information, however, shall be pro""'

24 vided to e~ployees employed or holding office in any State.
25 not later than 60 days before the eaTliest primary or gen-

J

.
~

•

.

I

21

.
1

eral election for State or Federal electi,·e office held in such

2

State.

3

\.

" (b) On or before )larch 30 of each calendar year, the

4 Commission shall submit a report covering the preceding
5

cal~mdar year to the Speaker of the House of Representa-

G tives and the President pro tempore of the Senate ft)r refeiTal
7

to the appropriate committees of the Congress. The report

8

shall include-

9

" ( 1)

the number of investigations conducted under

io

section 7328 of this title and the results of such investi-

11

gations;

12

"(2) the name and position or title of each individ-

13

ual invQlved, and the funds expended by the Commis-

14

sion, in carrying out the program required under subsec-

15

tion (a) of this section; and

16
17
18
19
20

21
22
23

" ( 3) an evaluation which describes--" (A) the manner in which such progTam is

being carried out; and
"(B) the effectiveness of such program in
ca~rrying

out the purposes set forth in subsection

(a) of this section.
"§ 7331. Regulations

"The Civil Service Commission shall prescribe such

24 rules and regulations as may be necessary to carry out its
25

~-.....,_-

........

responsibilities tmder this subchapter. However, no regula-

..........

--~--~-----
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.v
til

1

tion or rule of the Commission or any amendment thereto

2

shall take effect unless-

3
4

" ( 1) the Commission transmits such rule, reJ,!U.lation, or amendments to the Congress; and

5

" ( 2) neither House of Congress has disapproved

6

such rule, regulation, or amendment within 30 legislative

7

days from the date of transmittal to the Congress.".

8

(b) (1) Sections 8332 {k) (1), 8706 (e), and 8906

9

(e) (2) of title 5, United States Code, are each amended

10 by inserting immediately after "who enters on" the follow11 ing: "leave without pay granted under section 7326 (a)

12 of this title, or who enters on".
13

(2) Section 3302 of title 5, United States Code, is

14 amended by striking out "7153, 7321, and 7322" and in15 serting in lieu thereof "and 7153".

16
17

(3) Section 1308(a) of title 5, United States Code, is
amended-

(A)

18
19

by

inserting "and" at the erid of paragraph

(2) ;

20

(B) by striking out paragraph (3); and

21

(C) by redesignating paragraph (4) as paragraph

22

(3).

23

(4) The second sentence of section 8332 (k) (1) of title

24 5, United States Code, is 'amended by striking out "second"
25

and inserting "last" in lieu thereof.

..
2S
( 5) The section analysis for subchapter III of chapter

1

2 73 of title 5, United States Code, is amended to read as
3

follows:
"SuacHAI'TER III-PoLITICAL AcTIVITIES
"Sec.

"7321. Political participation.
"7322. Definitions.
"7323. Use of official authority or influence; prohibition.
"7324. Solicitation; prohibition.
"7325. Political activities on ~ ~ duty; prohibition.
"7326. Leave for candidates for elective office.
"7327. Board on Political Activities of Federal Employees.
"7328. Investigation; procedures; hearing.
"7329. Penalties.
"7330. Educational program; reports.
"7331. Regulations.".

4

(c) ( l) Sections 602 and 607 of title 18J United States

5

Code, relating to solicitations and making of political con-

G tributions, are each amended by adding at the end thereof

i

I
I

IJ

foll~wing

7

the

new sentence: "This section does not apply to

8

any activity of an employee, as defined in section 7322 ( 1)

9 of title- 5, unless such activity is prohibited by section 7324
)

10

11
12

13
14

of that title.".
(2) Chapter 29 of title 18 of the United States Code is
amended-

(A) by adding at the end the following new
section:
'

15 "§ 614. Extortion of political contributions from Federal
16
17

personnel

"Whoever, by the commission of or threat of physical

18 violence to, or economic sanction against, any person, ob-

24

1

tains, or endeavors to obtain, from an officer or employee of

2

the United States or of any department or agency thereof, or

3

from u person receiYing any salary or compensation for serv-

4

iees from money derived from the Treasury of the United

5 _States, any contribution for the promotion of a political obG ject, shall be imprisoned not less than two nor more than
7

three years, or fined not more than $5,000, or both."; antl

8

(B) by adding at the end of the table of sections

9

for such chapter the following new item:
"614. Extortion of political contributions from Federnl personnel.".

10
11

(d) Section 6 of the Voting Rights Act of 1965 (42

u.s.a.

1973d) is amended by striking out "the provisions

12 of section 9 of the Act of August 2, 1939, as amended ( 5
13

u.s.a. 118i)' prohibiting partisan political activity" and by

14 inserting in lieu thereof "the provisions of subchapter ITI
15 of chapter 73 of title 5, United States Code, relating to
16

political activities".

17

(e) Sections 103 (a) ( 4) (D) and 203 (a) ( 4) (D) of

18

the District of Columbia Public Education Act are each

19

amended by striking out "sections 7324 through 7327 of title

20

5" and inserting in lieu thereof "section 7325 of title 5".

21

(f) The amendments made by this section shall take

22

effect on the ninetieth day after the date of the enactment

23

of this Act, except that the provisions of section 7326 (a) (2)

24

of title 5, United States Code, as amended by this Act, shall

--......... -~---

...

~

-.

25
1

take effect on the one hundred and twentieth day after such

2

date.

3
4

5

(g) Not later than sixty days after the date of the enactment of this Act, the Civil Service Commission shall-

i 1)

establish standards and criteria by which deter-

G

minations shall be made as to which elective offices will

7

be considered part-time elective offices for purposes of

S

administering section 7326 (a) {2) of such title 5, and

9
10

( 2) prepare and transmit a report to the Congress
containing such standards and criteria.
Passed the House of Representatives October 21, 1975.
Attest:

W. PAT JENNINGS,
Clerk.
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l-EGISLATIVE NOTICE

SUPPLEJ!fl\ff 4-1
FEBRUARY 25, 1976

U.S. SENATE R£PUBUCAN POUCY COMMITTEE
john Tower, Chairman

Calendar 496
H.R. 8617: FEDERAL E1PLOYEES' POLITICAL ACTIVITIES ACT OF 1975
REPORTED: December 5 (legis. day, Dec. 2), 1975, Post Office & Civil Service
{Sen. Rept. 94-512)
PURPOSE: (1) To amend subchapter III
chapter 73, title 5, U.S.C., to permit
Federal civilian and postal empl_oyees to take part voluntarily as private
citizens in American political process at all levels of government; (2) to
prohibit the abuse of authority, the coercion of employees into nonvoluntary
political activity of any kind, and certain activities involving political
contributions by employees; (3) to establish an independent Board on Political
Activities of Federal Employees ·to adjudicate promptly alleged violations of
law; and (4) to set forth provisions for the administration and oversight of
law.
COS::· Estimated no significant costs to Federal Government.
MINORITY VIEWS; Senators Fang and Bellman. This bill~ if enacted, will be disastrous for the Federal employees, the Civil Service merit system~ and the
American public.
·
It will ~trip away the protection which the employees have enjoyed under the
Hatch Act for the past 36 years.
It will seriously damage the integrity of the merit system and the efficiency
of the nonpartisan, independent Civil Service.
And it will be most unfair to the American people.who will be saddled eventually
with a second class Civil Service open to the evils of the old spoils system. ·
H.R. 8617 should be defeated.
ADMINISTRATION POSITION: Bill may be vetoed. It would eliminate nearly ail restrictions on partisan political activities of Federal employees~ even to the
point of allowing employees who seek elected partisan office to campaign while
on leave of absence~ without severing their connection with the Government.
Identification of Federal employees with partisan politics will deprive them of
the protections they now have against improper political pressures~ and allow
partisan political consideration to impinge upon the.execution of. Federal pro- _
_grams, thus eroding public confidence in the neutrality and impartiality of
Federal employees. Finally, the bill would subject Civil Service Commission
regulatioDs to disapproval by either House of Congress, a provision which
violates the doctrine of separation of powers and repre~ents an unconstitutional
exercise of congressional power.
ANENDNENT 111272: Fang. To strike from the bill pro.risions for the Board on Political Activities of Federal Employees and to give to the Commission itself the
functions which would have been car.ried out by this Board.
AMENDMENT #1273: Fang. The bill· prohibits any employee from engaging in political
activity: (1) while on duty; (2) in any room or building occupied in the discharge of official duties; and (3) while wearing a uniform or official insignia
identifying office or position of such employee. The amendment would add a fourth
prohibition: any political activity at any time, if such employee, in discharging
his official duties, has had enough public contact to become publicly identified
with a particular Government policy. Such an employee may voluntarily make a
political contribution of money to a candidate for elective office, and this prohibition shall not apply to Presidential appointments made with the· advice and
consent of the Senate (primarily Cabinet and Subcabinet positions).
~lliNDMENT 11274:
Fong. To amend Subsection 7325 in the bill to: {1) prohibit an
employee from being a candidate for or holding an elective office unless it is a
part-time State or local elective office or is held by an individual elected in a
nonpartisan election; (2) prohibit an employee from participating in any campaign
activity connected with political parties unless it is a campaign for State or
local office or held on a nonpartisan basis; and (3) define "nonpartisan election"
as meaning any election (a) in which no candidate is nominated or elected as a
representative of any political party identified with any candidate who received
any vote in last preceding Presidential election or (b) on any issue not identified
with any political party.
A.11£.L~'DHENT 111275:
Pong. The bill prohibits an employee from knowingly giving or
handing over a political contribution to his superior, defined as an~~~~~,~mployee
who exercises supervision of any employee as regards his career adVanceme~~\or
working conditions. The intention is to bar handing over a contr~bution t~·~n
employee with authority to affect the individual's employment~ but '·,not to prohibit
an employee frot:l making a contribution to someone who has a supervisory p~sition
-"'==--=-- ---r-r:n:::-· anotlier-agency: ""l''ie amenament wou1.a p-rohibit an employee from handing over a
contribution to any other employee of the Federal Government, supervisor or
otherwise.
k~NDMENT #1276:
Fang. For provisions of bill, see above amendment. This amendment·
would prohibit an employee from handing over or receiving a contribution to or from
any other employee of the Federal Governmant' supervisor or otherwise. Also. the

of
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bill defines ''political contribution 11 to include: (1) money or anything of value
made to influence nomination or election of candidate; (2) contract or promise·to
make a contribution; and (3) payment by any person other than candidate.or a political organization or compensation for personal services of another person which are
rendered to a candidate or political organization without charge. · This amendment
would also add another definition: ·Provision of personal services for purpose of
influencing nomination or election of candidate.
illiE~illHfu'iT i/1277:
Fong. In addition to prohibitions in bill regarding solicitation
of political contributions, the amendment would also prohibit giving or receiving
a contribution to or from another employee (or his family) t-rho is a union official.
1u.'1ENDMENT 111350: Dole. Bill excludes members of the armed services from its provisions; amendment adds to this exclusion the Internal Revenue Service» the FBI»
and Postal Service.
M·lliND~~T #1351:
Dole. Provides that an e~ployee who twice violates the provision
prohibiting use of authority to interfere with or influence an election, or gives
a contribut~on to influence to any individual to vote or refrain from voting, or
engages in political activity while on duty, shall be permanently suspended from
Federal employment.
AHENDMENT #1352: Dole. Makes effective date of act January 1, 1977~
AHENDHENT f/1354:
Hathaway. Employees who become candidates for elective office to
be placed· on leave without pay day after becoming candidate until day after final
election or day after ceasing to be candidate. Any employee elected to office shall
be removed from employment at the end of any leave due him~ Commission must provide
information to employees concerning their political rights no later than 120 days
prior to the earliest primary date in their State.
·
.. ·
AMEN"DMENT 111366: Dole. (To serve as a substitute for .Amdt. fF1350·.) To exclude
employees of the IRS, FBI, and U.S. Postal Service from certain provisions of bill.
(Change in wording, not in intent.)
AMENDMENT #1408: Forig. Eliminates the Board and transfers ~ts functions to the
Civil Service Commission.
AMENDMENT #1409: Fang. Tightens prohibition on political activi~y and prohibits all
such activities for employees who are in a position of formulating policy or who
are employed by Dept. Justice, IRS, CIA, National Security Agency or Defense Intelligence Agency except to make campaign contributions to candidates. Provisions
do not apply to officers or employees appointed by President with advice and consent
of Senate. ·
·
k~~DMENT #1410:
Fang. Employees may not hold elective office unless such offic~
is a part-time or local elective office or a bipartisan local office. Applies to
all Federal employees and those of the District of Columbia.
AMENDMENT #14·12: Dole. Similar to his Amdt. 111351. Any employee who violates twice
provisions of sections 7323, 7324, and 7325 of Act shall be dismissed and not
again hired by Federil Government.
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THE WHITE HOUSE
WASHINGTON

March 8, 1976

MEMORANDUM FOR:

PHIL BUCHEN

FROM:

KEN LAZARUSt

SUBJECT:

H. R. 8617, the Federal Employees'
Political Activities Act of 1976

The principal purpose of the legislation noted above is to amend
chapter 73 of Title 5, U.S. C. to permit Federal civilian and
postal employees to take part voluntarily as private citizens in
the American political process at all levels of government.
This bill passed the House on October 31, 1975, by a roll call
vote of 288 to 119. Senate floor action on the proposal is now
set for sometime later this week.
The President, through Bob Hampton, has indicated that he
intends to veto the measure if it is presented in the form in
which it passed the House. At this juncture, it would appear
that Senate action will only make the measure more objectionable
to the Administration.
Attached is a copy of the Senate Republican Policy Committee
floor sheet on the bill. Additionally, I have been advised that
Senator Clark will introduce an amendment to treat White House
staff in the same manner as other Federal employees for purposes
of the Hatch Act (see page 7 of the bill, copy of which is also
attached).
Mr. Nathan Wolkomir, President of the National Federation
of Federal Employees which represents some 150,000 government
workers, recently wrote to the President and expressed his
dissatisfaction with the bill. Bill Baroody has responded to his
letter and indicated that we would be arranging a meeting between
senior staff members here at the White House and Mr. Wolkomir.
Additionally, I am putting in a schedule proposal on behalf of. c»u~•.[) _··..,_
·.,~
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office, Domestic Council, Baroody, etc. suggesting that the
President meet with this fellow, which could be of some
assistance in terms of generating enough support in the Senate
to sustain a veto. (Also attached is a preliminary head count
on the Senate vote.) I am advised that at this point in time
prospects for sustaining a veto in the House are fair.

Attachments

THE WHITE HOUSE
WASHINGTON

April 5, 1976

MEMORANDUM FOR THE FILE
FROM:

BARRY ROTH

&rt-

Coleman Andrews of the CIEP staff asked my advice on whether
he, as a Hatched employee, can provide statistical and analytical
information on the economy to the PFC. Although the statistical
information involved would be provided to any member of the
public on request, the analytical information being sought would
not ordinarily be provided. In order to avoid any question of
violation of the Hatch Act, I advised Coleman that all contacts
between the PFC and CIEP should be limited to those with
persons on the White House payroll; i.e., Bill Seidman, Bill
Gorog or Roger Porter. Accordingly, Coleman indicated that
Bill Gorog will be the contact with the PFC. "Hatched" CIEP
personnel who gather information for Gorog will not be aware
which information is provided to the PFC. This is the same
procedure used by the Domestic Council for responding to
requests from the PFC on the President's official position
with respect to various policy issues.

cc: Phil Buchen
Ed Schmults

v

./

THE WHITE HOUSE
WASHiNGTON

April 5, 1976

MEMORANDUM FOR THE FILE
FROM:

BARRY ROTH

fiL-

Coleman Andrews of the CIEP staff asked my advice on whether
he, as a Hatched employee, can provide statistical and analytical
information on the economy to the PFC. Although the statistical
information involved would be provided to any member of the
public on request, the analytical information being sought would
not ordinarily be provided. In order to avoid any question of
violation of the Hatch Act, I advised Coleman that all contacts
between the PFC and CIEP should be limited to those with
persons on the White House payroll; i.e., Bill Seidman, Bill
Gorog or Roger Porter. Accordingly, Coleman indicated that
Bill Gorog will be the contact with the PFC. "Hatched" CIEP
personnel who gather information for Gorog will not be aware
which information is provided to the PFC. This is the same
procedure used by the Domestic Council for responding to
requests from the PFC on the President's official position
with respect to various policy issues.

cc: Phil Buchen/
Ed Schmults
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