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et al. v. Valeo,

President:

COVINGTON & BURLING M
888 SIXTEENTH STREET, N. W. Z? ' '

WASHINGTON,D. C. 20008
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452-6306

EDWIN S, COHEN
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March 4, 1975

20500

This is to advise you that plaintiffs in Buckley,

et al., Civil No. 75-1061, now pending 1in

the United States Court of Appeals for the District of Colum-
bia Circuit, are challenging the constitutionality of the
matching payment of federal funds to candidates for nomination
for the office of President of the United States for the fi-
nancing of their respective primary election campaigns under
Chapter 96 of the Internal Revenue Code of 1954, as amended,
88 Stat. 1297.

ly enjoined.

Plaintiffs have asked, inter alia, that enforcement
of major portions of Subtitle H of the Internal Revenue Code
of 1954, including the aforementioned Chapter 96, be permanent-

If it appears that a final disposition of this

case cannot be made by January 1, 1976, plaintiffs will seek .
preliminary remedies to insure that the court's jurisdiction

to grant relief is protected and funds are not unconditionally
dispensed.

take the plaintiffs’

You are advised of this so that your planning may

intentions into account.

Sincerely yours,

JaﬂAA)iQa«”\\

Brice M. Clagett
Attorney for Plai

Digitized from Box 15 of the Philip Buchen Files at the Gerald R. Ford Presidential Library
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MEMORANDUM FOR: DUDLEY CHAPMAN
FROM: PHIL BUCHEN

Kindly check on this situation and suggest an acknowledgemesnt
for me to send the writer of the enclosed letter.
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This is to advise you that plaintiffs in Buckley,

v. Valeo,

et al., Civil No. 75~1061, now pending in

the United States Court of Appeals for the District of Colum-
bia Circuit, are challenging the constitutionality of the
matching payment of federal funds to candidates for nomination
for the office of President of the United States for the fi-
nancing of their respective primary election campaigns under
Chapter 96 of the Internal Revenue Code of 1954, as amended,
88 Stat. 1297.

Plaintiffs have asked,

inter alia, that enforcement

of major portions of Subtitle H of the Internal Revenue Code
of 1954, including the aforementioned Chapter 96, be permanent-

ly enjoined.

If it appears that a final disposition of this
case cannot be made by January 1,

1976, plaintiffs will seek

preliminary remedies to insure that the court's jurisdiction
to grant relief is protected and funds are not unconditionally
dispensed.

take the plaintiffs’

You are advised of this so that your planning may

intentions into account.
Sincerely yours,

i’
Jornnnd D~

Brice M. Clagett
Attorney for Plaintiffs




Campaign Law Support Decision Due

'l'he Justlce Department
.is expected'to make up its
'mind today whether to de-
fend in court the new cam-

aign finance law. .
Ip Atty, Gen. Edward H.
'Tvi reportedly _told the
i'new 'Federal .Elections
! Commission ;that he would
|reacha decxsion today.
|+ Commission Chairman
{ Thomas B. Curtis said Levi
| told him yesterday that be-
} cause of other duties he had
" 7ot had time to settle upon
final position to'take in a
pvernment brief due to be
ed next Monday. "
The law's constitutional-
has been'challenged in
eral “court by a _ group
hat reaches across the po-

litical spectrum. The case
is now before the U.S. Court
of Appeals here. A hearing
is set for June 13, . é

' THE COMMISSION, it-
self created by, the new law,
wants the ‘Justice Depart-
ment 'to go into court with a
full-scale defense. of all
parts of the new_ law = in-
cluding two . provisions
about which Solicitor- Gén.'
Robert H. Bork has raised
constitutional doubts..

One of those ~deals~ vnth;

the .enforcement power
\given to the new commis-
sion,” and. the other- deals
with limits to be imposed

for the first time On individ-

uals’ campaign'donations.
Bork's objections caused
_the department to-back off

at least temporarily, from a
‘commitment it had made to
a group of private organiza-

. tions to join then\ in a full

defense of the law.
When Curtis learned of
that; Jast Friday, he com-

.plained to the White House.
,He' was given assurances

‘that no final decision would
_be made by the department
.without consulting him and
‘the!White House. '«

i W

+CURTIS SAID yesterday
that, he ‘had talked with
Levi, and' “firmed up my
underszandmg which was
that - the Justice Depart-
ment has been representing
us in defending this law,
and that that would contin-
:xe unless we hear different-
y.". O e G ety R

‘tial Campaigns
_De

The ' chairman added'

““That is what has to be.”

However, the commission
has hired a special lawyer
of its own to plead its case
and plans to ﬁle ‘its own
brief.

Curtis said that the eight-
member commission has
taken the position, unani-
mously, that “we are going

to do everything in our ,

power to defend the consti-
tutionality of the act.”

The new | law, besides

putting limits on individu-
als’ donations, puts ceilings
on presidential and con-
gressional candidates’
spending and provides a
federal subsidy of presiden-

- L}’le

o

ATTY. GEN. LEVI
* Promises decision
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THE WHITE HOUSE

WASHINGTON

May 24, 1975

MEMORANDUM FOR PHIL BUCHEN

FROM: DON RUﬂa;l“ELD

Don't forget to sort out that matter between Tom
Curtis of the Election Commission and the role
of the Department of Justice in defending them.

I don't know what the answer is, but I think it

is important that there be communication between
Curtis and Levi.

j//étc Ao & e

D B, Fau Talé 2
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THE WHITE HOUSE ,7 L,

WASHINGTON b5 ZA

May 24, 1975

MEMORANDUM FOR: DON RUMSFELD

T

SUBJECT: Justice Department's Position
in Defense of New Campaign
Financing Law and Powers of
Federal Election Commission

FROM: PHILIP BUCHEN

From information I have obtained from the Justice Depart-
ment, it appears that the newspaper accounts are erroneous
as to any decision by the Justice Department not to defend
portions of the above law and the powers granted by the
law to the Federal Election Commission.

The Attorney General merely asked for draft briefs on
both sides of the issue which he will take up with us
before any decision is made.

I have tried to reach Tom Curtis at the number you gave
me but, as yet, there is no answer.

nga
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THE WHITE HOUSE

WASHINGTON

June 6, 1975 Cc"v\M )

MEMQORANDUM FOR: MR. PHILIP BUCHEN

FROM: WARREN RUSTAND/LS L
SUBJECT: Approved Presidential Activity

Please take tne necessary steps to implement the following and confirm
with Mrs. Nell Yates, ext. 2699. The appropriate briefing paper should
be submitted to Dr. David Hoopes by 4:00 p. m. of the preceding day.

Meeting: With Tom Curtis, Federal Election Commission

Date: Thurs. June 12,1975Time: 5:00 p.m. Duration: 30 minutes
Liocation: The Oval Office.

Press Coverage: White House Photographer

»

Purpose: Mr. Rumsfeld and Mr. Buchen to sit in on meeting

cc: Mr. Hartmann
Mr. Marsh
Mr. Cheney
Dr. Connor
Dr. Hoopes
Mr. Jones,
Mrzr. Nessen
Mr. O'Donnell
Mrs. Yates




9:15

Monday 6/9/75 Meeting
6/12/75
5 p.in,

Checked with Nell Yates,

It is Qur responsibility fo call Tom Curtis and notify
him of the meeting with the President, Don Rumsefeld
and you in the Oval Office on Thursday 6/12 at 5 p.m,

We will need to submit a briefing paper by 4 o'clock on
Wednesday 6/11.

Will you want to call Mr, Curtis ---
or do you want me to call his office? "% |




THE WHITE HOUSE

WASHINGTON
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FROM: WARREN RUSTAND/LS @
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9:15 Checked with Nell Yates.
It is our responsibility to call Tom Curtis and notify
him of the meeting with the President, Don Rumsefeld
and you in the Oval Office on Thursday 6/12 at 5 p. m.

We will need to submit a briefing paper by 4 o'clock on
Wednesday 6/11,

Will you want to call Mr, Curtis ==«
or do you want me to call his office?
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THE WHITE HOUSE ' iy

WASHINGTON

June 11, 1975

MEETING WITH CHAIRMAN THOMAS B. CURTIS
AND SOLICITOR GENERAL ROBERT BORK
Thursday, June 12, 1975
5:00 p. m.
The Oval Office

From: Philip Buchen D .

VB

PURPOSE

Ao

Chairman Curtis originally requested this meeting in order
to communicate his concern with the litigating posture of
the Department of Justice in defense of the constitutionality
of certain provisions of the Act creating the Elections
Commission and dts anticipated impact on Congress

(letter at Tab A).

Following receipt of the letter requesting this meeting, a
discussion was held with the Attorney General and Chairman
Curtis which resulted in tempering the problem.

Solicitor General Bork will attend in the absence of the
Attorney General,

BACKGROUND

A.

On October 15, 1974, you signed into law the Federal Election
Campaign Act Amendments of 1974 (P. L. 93-433), noting
some reservations with respect to First Amendment issues
presented by the measure. (Signing Statement at Tab B)

On January 2, 1975, suit was filed in the D, C. District
Court by a broad spectrum of individuals and organizations
to enjoin the operation of certain provisions of the 1974

law (Buckley, et. al. v. Valeo, et. al.). The District Court
immediately certified the case to the D. C. Court of Appeals.

On May 19, the Court of Appeals referred certain agpeafs of
the case dealing with public financing to a Three-jJadge codrt
and retained the balance of the case for en banc iew, .

RS
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Original briefs were ordered by June 2; reply briefs
by June 12; and oral argument was set for June 13.

During the final weeks of May, a controversy arose
between Chairman Curtis and the Attorney General with
regard to the nature of Justice's brief in support of the
Commission (letters at Tab C). P

On June 2, the Department of Justice filed a brief in the
Court of Appeals and in the Three-Judge court supporting
the Commission on all issues except those concerning the
Commission's composition and enforcement powers, On
these two issues, the Attorney General filed a separate
brief in the nature of an amicus curiae presentation. The
Commission also was supported with a brief filed by
Special Counsel.

The Attorney General has indicated that upon review by

the Supreme Court, the Department will file one brief in
support of the Commission and a second amicus curiae
brief on behalf of himself and the Solicitor General. I
anticipate that the latter brief will give scholarly coverage
to the Commission's composition and enforcement powers
and will also raise certain First Amendment issues which
much concern the Attorney General and Solicitor General. .

I, TALKING POINTS

A,

Chairman Curtis appreciates the position of the Department
of Justice on the Constitutional issues under review but is
concerned with the possibility of an adverse Congressional
reaction which might take the form of legislation to create
an '"independent' counsel to represent the Government in
this case.

The Attorney General and Solicitor General point to their
particular responsibilities to the Federal courts, especially
the Supreme Court, and urge that they are duty bound to
present a scholarly analysis of fundamental Constitutional
issues presented by the 1974 Act, notwithstanding the
possibility of an adverse Congressional reaction.




Iv. RECOMMENDATION

VI,

The Attorney General and Solicitor General should continue
to consult with Chairman Curtis and to keep him advised in
timely fashion. The Elections Commission and the Department

.....

on both sides of these issues.

PARTICIPANTS

Mr. Rumsfeld, Mr. Buchen and Mr. Hills to sit in on meeting.

PRESS COVERAGE

White House photographer only.




FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

June 9, 1975

Honorable Gerald R. Ford
President of the United States L
Washington, D. C. ‘ S

Dear Mr. President:

This is to advise you of the status of the pending
litigation Buckley et al v. Valeo et al, Civil #75-0001 (D.D.C.),
#75-1061 (D.C. Cir.) which challenges the constitutionality
of certain provisions of the Federal Election Campaign Act
Amendments of 1974. Companion letters are being sent to the
President Pro Tempore of the Senate and the Speaker of the House
of Representatives.

A serious question has developed in respect to the
legal representation which will be afforded the Federal Election
Commission in its efforts to defend the constitutionality of
the Act against these challenges of the plaintiffs, by the
Department of Justice.

The Commission had assumed that the Department of
Justice would fully defend the constitutionality of an Act
passed by the Congress and signed by the President as an ad-
vocate. However, recognizing that certain challenges involved
the prerogatives of the executive branch of government v. the
legislative branch in respect to the composition and enforce-
ment powers of FEC and that the Department of Justice might
be in an ambivalent position, the Commission employed special
counsel to assist in presenting the arguments of constitutionality
based upon the legislative powers granted in the Constitution.
Special Counsel was instructed to work closely with the officials
in the Justice Department in preparing the total defense for
the FEC which was done.

Briefs were to be filed in the U. S. Court of Appeals
by June 2, 1975. To the surprise of the FEC, it learned that
the Justice Department was considering limiting in a serious
way the scope of its representation of the FEC in the law suit.
In spite of FEC pleas to the contrary, the Justice Department
concluded it would represent the Commission before the U. S.
Court of Appeals and three judge District Court on all issues
except those concerning the Commission's composition and

é.. FOy 0
5

«

A

46'“,9\

S
)



Honorable Gerald R. Ford
#2 —— June 9, 1975

enforcement powers. On those issues it wouwld file a separate
brief for the Attorney General who was alsé & party defendant.
This was done and the brief is more antagonistic to the FEC
position than it is a defense of the Attorney General. The
Attorney General went on to say, in his letter to the Chairman
of the FEC dated May 30, 1975, that it was his intention and
~that of the Solicitor General to file a separate amicus curlae
brief at the Supreme Court level "which will set forth all
sides of the constitutional issues."”

The FEC is of the opinion that this is less than
adequate defense and, although damage has already been done,
is seeking to have the Justice Department assume the full role
of advocacy on the constitutionality of the Act. Furthermore,
the FEC is of the opinion that it was premature and damaging
to the suit for the Attorney General to publicly state the position
he would take when the matter reached the U. S. Supreme Court,
if indeed it did.

The Commissioners feel this matter is of such far-
reaching consequences that the Congress and President should
be made aware of it. I am enclosing copies of the pertinent
correspondence between the FEC and the Department of Justice
along with copies of the two briefs filed by the Department
of Justice and the brief filed by the Commission's Special
Counsel in the U. S. Court of Appeals.

Respectfully, ‘

L C et
Thomas B. Curtis
€halrman

TBC :me

cc to The Attofney General

Enc.

Letter dated May 19, 1975 to Rex E. Lee from Thomas B. Curtis

Letter dated May 27, 1975 to the Attorney General from Thomas B.Curti
Letter dated May 30, 1975 from Attorney General to Thomas B. Curtis
Letter dated June 5, 1975 to the Attorney General from Thomas B.Curti
Three briefs- —



EMBARGOED FOR RELEASE OCTOBER 15, 1974
UNTIL 4:00 P, M., EDT

Office of the White House Press Secretary
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THE WHITE HOUSE

STATEMENT BY THE PRESIDENT

Today I am signing into law the Federal Campaign Act Amendments of 1974.

By removing whatever influence big money and special interests may have on
our Federal electoral process, this bill should stand as a landmark of

campaign reform legislation.
In brief, the bill provides for reforms in five areas:

--It limits the amounts that can be contributed to any candidate
in 2ny Federal election, a.nd it limits the amounts that those candidates can
expend in their campaigns.

--1t provides for matching funds for Presidential primaries and '
public financing for Presidential nominating conventions and Presidential
elections through use of the $1 voluntary tax checkoff.

-~It tightens the rules on any use of cash, it limits the amount of
speaking honoﬂr_ariums,' and it outlaws campaign dirty tricks.

--It requires strict campaign financial reporting and disclosure.

--It establishes a bipartisan six-member Federal election
Commission to see that the provisions of the act are followed.

Although I support the aim of this legislation, I still have some reservali
about it--especially about the use of Federal funds to firance elections. I
am pleased that the money used for Federal financing will come from the $1
checkoff, however, thus allowing each taxpayer to make his own decision as
to whether he wants his money spent this way. I maintain my strong hope
that-the voluntary contribution will not become mandatory and that it will
not in the future be extended to Congressional races, And although Ido have <____
reservations about the First Amendment implications inherent in the limits
on individual contributions and candidate expenditures, I am sure that such
igsues can be resolved in the courts, :



I am pleased with the bipartisan spirit that has led to this legislation. Both
the Republican National Committee and the Democratic National Committee

have expressed their pleasure with this bill, noting that it allows them to
compete fairly.

The times demand this legisl.ation.

There are certain periods in our Nation's history when it becomes necesgsary
to face up to certain unpleasant truths,

We have passed through one of those periods. The unpleasant truth is that
big money influence has come to play an unseeming role in our electcral process.
This bill will hep ta right that wrong.

I commend the extensive work done by my colleagues in both houses of
Congress on this bill and I am pleased to sign it today.

#4#

e



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C.

May 27, 1975

The Honorable Edward H. Levi
The Attorney General

of the United States
The Department of Justice , A
Yashington, D. C. 20530 : :

Dear Mr. Attorney General:

I am writing on behalf of the Federal Election Commission with
regard to the role to be played by the Department of Justice in
Buckjey v. Valeo. As you know, the Department of Justice has repre-
sented the Comnission and the other federal defendants since the inception
of the litigation. The Commission does now have jts own General Counsel
(John G. Murphy, Jr.), and it has retained special counsel (Professors
Ralph S. Spritzer and Paul Bender of the University of Pennsylvania) to
aid it in the conduct of the litigation.* Our counsel have been in
close touch with attorneys in the Civil Division of your Department and
have been proceeding on the understanding that there would be a division
of labor betiween the Commission, the Department and counsel for the
intervening defendants in presenting the arguments in defense of the
constitutionality of the Federal Election Act Amendments of 1974. This
letter is to urge upon you that this arrangement be continusd in effect.

We recognize, of course, that the case raises pointis on which
lawyers and judges may-well disagree. Also, we appreciate your rezsons
for believing that the case is one of great importance and that it
merits your most serious personal consideration. UWe sincerely believe,
novever, that the balance of considerations should lead the Department
to continue rather than withdraw its support of the legislation.

The Act in question is undoubtedly one of the most significant
pieces of federal legislation in recent years. Following recurring
abuses, most recently those arising out of the 1972 Presidential election
cempaign--and with a view to the growing mistrust by the Lrerican pzople
of those in political 1ife--Congress devoted a messive amcunt of time
eénd enargy to its enactment. The President--albeit with constitutional
reservations--signed it into law. We believe it would be a serious
~ceparture from the traditional allocation of responsibiiities within our

* The Ccrmission’s special counsel were retain2d principally to trest
g2sti i




The Honorable Edward H. Levi
Kay 27, 1975
Page Two

government ¥ the Department of Justice provided less than a spirited

and wholehearted defense of this legislation. Horeover, it seems-to

us, that there should be the strongest kind of presusption in favor of

the Departmant's performing its accustomed role of defending the constitutionality

of an Act of Congress.

e would also suggest that there was far more reason to doubt the
constitutionality of an earlier change in this country's election laws.
When Congress was considering whether to lower the voting age to 18 in
all federal and state elections by statute--rather than constitutional
amendment--the Deputy Attorney General testified that such a statute
would be unconstitutional. Lowering thé Voting Age to 18, Hearings
before the Subcommittee on Constitutional Amendments of the Senate
Committee on the Judiciary, -91st Congress, 2d Session 81 (1970). President
Nixon expressed his firm personal view that such legislation "represents
an unconstitutional assertion of Congressional authority . . . and that
it therefore would not stand the test of a challenge in the courts.”
Letter to the Speaker, the Majority Leader, and the Minority Leader of
the House of Representatives, 6 Presidential Document 588 (1970). Vhen
the Congress nevertheless passed the legislation, the President reiterated
his unqualified view that "Congress has no power to enact [18-year-old

-voting in all elections] by simple statute," although he signed the bill
because of the importance of the Voting Rights Act Amendments to vhich
it had been attached. Statement of the President, 6 Presidential
Document 805 (1970). HKonetheless, the President "directed the Attorney
Gzneral to cooperate fully in expaditing a swift test," id., and the
Solicitor General signed the brief and argued the case in the Supreme
Court. Oregon v. Mitchell, 400 U.S. 112 %1970).

We also note that in the panding case of Staats v. ACLU, Sup. Ct.
No. 73-1413, involving provisions of the 1971 federal election law, the
Department supported the legislation although the Solicitor General,
presunably because of his personal doubts, chose to withdraw from
participation in favor of his Deputy.

We are aware that on rare occasions the Department has arguad both
sides of a guastion. But this is not a case like St. Regis Paper Co. v.
F1C, 358 U.S. 208 (1961), in which there was a dispute Eati..22n independent
izZeral ecencies. And even in cases of this kind, “[wJhzre bzsic policy
¢iniiserations involving competing statutory or eccnomic intzrests are
involved, the Solicitor General considers it his respensibility to resolve
ihe conflict himself." Note, Governmsnt Litigation in tha Suorere Cplint®
The Roles of the Solicitor Genaral, 78 Yale L.J. 1442, 1456 (1559 or ‘L}

is ithis tha kind of case in which confession of arror h2s heen iah )
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such cases involve misconduct or a misconstruction by a federal off1c1a1
and “"almost invariably involve appea1s of criminal convictions . . . .
See Id. at 1468 n.114,

In sumnary, we think it would be unfortunate if, in a case of this
magnitude and publxc importance, the Department”of Justice were to speak
with a dividad voice. e trust that you may not find it necessary or
advisable to adopt that course. Ve urge you to see that the Departnant
provides a full and vigorous defense of Buckley v. Valeo.

Sincerely yours,

Thomas B. Curtis
. Chairman
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Mr. Thomas B. Curtis

Chairman

Federal Election Commission o
Washington, D.C. 20463 - o

Dear Mr. Curtis:

This is in response to your letter of May 27
concerning representation of the Federal Election
Commission by the Justice Department in Buckley v.
Valeo. The Civil Division will represent the Commission
before the United States Court of Appeals and three-
judge District Court on all issues except those concerning
the Commission's composition and enforcement powers.

On those issues, 'we will file a separate brief on
behalf of the Attorney General who is also a party.
‘We understand that the Commission'!s position on those
issues will be presented by special counsel.

Before the Court of Appeals and three—judge
District Court, no briefs will be filed by the Justice
Department other than the two identified above.

"We will also‘represent your interest (again
with the exception stated above) when the case is appealed
in the Supreme Court.

Your position on these issues will be vigorously
represented by the Department in a brief filed on your
bepalf.

It is my intention, however, and I understand
it is also the intention of the Solicitor General,
that a separate amicus curiae brief will be filed at
the Supreme Court level which will set forth all sides
of the constitutional issues.

Sincerely,
2 oi(%c‘g( _{/f/{7€z1_ °
dward H. Levi .
) tuy
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

June 5, 1975

Honorable Fdward H. Ievi
The Attorney General
Washington, D. C.

Dear Mr. Atbtorney General:

I am in receipt of your letter of May 30 regarding proposed
court action by the Department of Justice in the case of Buckley v. Valeo,
Civil No. 75-0001 (D.D.C.), No. 75-1061 (D.C.Cir.). Vhile I kncw you
have expressed yourself in this matter in good conscience and with a
strong sense of principle, I must nevertheless state as forcefully as
I possibly can my belief that the course you have set for the Department
in this litigation-is dangerously wrong. The predicate for this judg-
ment embodies two points: First, that the procedures followed by the
Department in reaching the conclusions stated in your letter, and
in filing as it has with the U.S. Court of Appeals, involved serious
disregard of the Department's obligation to adequately consult with this
Cormission in a matter of vital importance to the Commission; and second,
that the dscision to file an amicus curiae brief in the Supreme Court
vhich will set forth all sides of the constitutional issues is not only
premature, but represents a remarkable and, in my view, unacceptable
departure from the Department's tradition of supporting the adversary
process through participation as an advocate, rather than as a dispassionate
ooserver, when a law of the United States is at stake; and that this de-
parture has institutional remifications for the future role of the De-
partment, with regard to its duty to uphold and defend the law, which far
transcend the immediate concerns of this Commission.

Before addressing these points further, I should briefly review
the recent events which have led us to the present situation. Ietters
exchanged between Department officials and the Commission in April and
I'ay of this year, together with consultation between our Ceneral Counsel,
our Special Counsel and legal persormmel in the Department's Civil Division,
establish beyond serious question that as of May 22nd the Department of
Justice was serving as the Commission's lawyer in Buckley v. Valeo, except
on the separation of powers question, with respect to which the Commission
had retained outside counsel. On Friday, May 23rd, the press informad
the Commission that the Department was considering withdrawing its support
for the legislation at issue, or at least filing a separate amicus curiae
brief in the United States Court of Appszals which would analyze both sides
of the issues presented. A Department spokesmen confirmed this,lageyfhe

same day. The Commission had in no way or manner been previo infoxned

of this development. _ =2 g\;
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On Tuesday, May 27, I, accompanied by Corrmissionnr Harms
met at 5:30 p.m. with the Solicitor Gensral, ’h'- B5i~k Mr. Bork mdlcated
that no final decision had been made on the Department's posture in
the Court of Appeals, that that decision would be yours, but that grave
corstitutional reservations were held within the Department regarding
certain of the First Amendment issues raised by the litigation, as well
as the Cormission's enforcement powers. A full and useful discussion
-ensued. The meeting concluded with the understanding that you would
make the final decision, that I would discuss the matter with you as well
as with other officials of the executive branch, and that at some point -
the Commission would have to report to Congress on the matter.

I was frankly optimistic that the meeting had been productive
and that the Department had moved closer to the view held by the Commission.
My telephone conversation with you on Thursdav, May 29th certainly did
nothing to erode that optimism. I was thus most pleased when on the
afterncon of the 29th the Assistant Attormey General for the Civil Division
telephoned with the news that the Departmement would vigorously defend us
in the Court of Appeals on all issues other than the soparation of poviars
question, with respect to which the Department was reserving the right to
file some kind of document with the Court reflecting the Department’'s
doubts.
It came as an enormous surprise, therefore, when on Friday morming,

May 30, the press informed the Commission that the Department of Justice

4 announced it would file a separagte amicus curiae brief in the Supreme
Court in which both sides of all issues would be set forth. Then on
Monday, June 2 the Department filed two briefs in the United States Court
of Appeals, in one of which, regarding the separation of powers question,
the Department argues the unconstitutionality of the Commission's enforce~ |
ment povwers, notwlthonandmg the fact that 1) Mr. Bork had seemad mollified
on this point during our May 27th meeting, and 2) we had not been further
consulted on ths matter.

I cannot adequately express my disappointment at this turn of
events, and I sincerely urge you to re-evaluate the entire process to date
with a view to restoring an effective relation bastween our respective agencies.
As T told the Solicitor General, I camnot avoid what I see to be the ethical
implications in the failure of the Department to consult with us fully and
freely before making and announcing decisions which damage not only this
Coamission but the Dapar’tment 1tself

Moreover, the ]IlatltUthﬂal JIUOllcath"lb of what you p“oxs
in this case are in my view terribly grave. In my letter to yeﬁa of May(\
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27th, I outlined all the legal reasons vhy the Dapartmﬁnt's nautrallty

or ho tility toward the Commission in this.litigatdon would be unprecedented
and unwise. Against the background of the distinguishable precedents

which I there cited, the decisions since taken by the Departmant can have
only one meaning: That from time to time, and in conformity with no dis-
ceimible procedure or order, the Attornsy General alone or acting togethsr
with the Solicitor General will divert the entire Department from its
constitutional duty to vigorously defend laws duly passed by the Congress
and signed by the President, simply because these ranking officials

believe, in good coanscience, that the law was a mistake.

Mr. Attorney General, I submit that there are other, wiser
remedies with respect to laws which you consider of doubtful validity.
The Department is free to oppose any bill in Congress and to counsel the
President that any bill should be vetoed; individual Department officials,
acting on principle, may, as many have, decline to sign a brief supporting
a law; and the Department is further f’ree to argue bzfore Congress that
any law should be repealed.

These steps seem to me so plainly preferable to the one you
propose and in part have acted upon. I look in vain for any justification
here for detaching the Department from its great and historic role as .
defender of the law. Personally apprised as I am of your deeply principled
decdication to the law and its instituticns, I must believe that upon re-
flection you will agree that a reconsideration of the current situation
is urgently in order. I look forward warmly to any opportunity we may make
to work together more effectively.

. I want to say as well that the Commission has the greatest con-
Tidence in the Department's ability to advocate our cause cogently and
persuasively. The brief filed this week by your Civil Division attorneys
regarding the First and Fourteenth Amendment issues is of the very highest
quality. The Commission is greatly appreciative of that effort.

With kindest personal regards,

Slncerely 5

s /4/ 6 Ccn/(z:

Tnomas B. Curtis

Chairman
T80 ime ww"”(
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