
































































































































































v. THE PERCEPTIONS OF THE "CONSUMERS" 

The Commission considered it very important to know whether, 
and to what extent, the attorneys who practice in the federal appellate 
courts and look to that system for authoritative rulings on issues of 
national law-the "consumers"-have encountered in their practice 
unresolved conflicts, unsettled issues, or undue delays in the resolu
tion of questions of federal law. To obtain broad-based answers to 
this inquiry, the Commission asked its consultants to survey the 
experiences and perceptions of attorneys with extensive practices 
in four important areas of the law. In cooperation with the Adminis
trative Conference of the United States, we also sought the views of 
the general counsels of the federal administrative agencies. The 
empirical data received indicates that such problems are encountered 
in the practice of the private attorneys and general counsels, albeit 
in widely varying degrees in the areas of law and agencies sampled. 

In the area of tax law, "virtually everyone [of the respondents] 
indicated that he had some perception of the lack of national law 
precedent." The Commission's patent law consultants reported that 
their study confirmed that "the lack of uniformity in decisions on 
patent-related issues has been a widespread and continuing fact of 
life" and "continues to be a problem." On the basis of the survey and 
their own experience, these consultants concluded that there is a clear 
need for a new court which "could not only deal with the actual con
flicts which develop between circuits and within circuits but more 
importantly ... could provide a monitoring function to eliminate 
or at least minimize the attitudinal aberrations with which we are 
too often now confronted." 

Among antitrust practitioners the consensus was "that uncertainty 
and inter-circuit conflict do not significantly affect antitrust cases as 
distinguished from other categories of legal controversies," although 
"the responses catalogued a wide range of issues on which there was 
inter-circuit conflict and uncertainty." Labor lawyers "considered the 
uncertainty caused by the multi-court appellate system to be no serious 
practical problem." The administrative agency responses were varied 
enough to defy brief characterization. 

Many respondents who acknowledged the existence of problems 
found the causes to lie elsewhere in the system than in the appellate 
structure: in varying attitudes among district judges within the same 
circuit, in inconsistent approaches by different panels of a single court 
of appeals, in changes in the composition and orientation of the 
Supreme Court, or even in the uncertainties inherent in the various 
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subject matters. And it came as no surprise that many who pointed 
to problems in the appellate structure nevertheless asserted that 
change in the system was unnecessary or undesirable. The opposition 
of many members of the bar to any simplification of the intricacies of 
common law pleading is familiar history. Lawyers, like other people, 
become accustomed to working within an existing system, and soon 
adjust to whatever infirmities it may have. Moreover, practitioners 
may be adept at turning the infirmities of the system-whether they 
be niceties of pleading or unresolved issues of federal law-to the 
advantage of their clients in planning and litigation. Furthermore, 
many of the respondents who urged that the present system be 
retained were defending it against changes not suggested or recom
mended by the Commission. This was especially true in respect to the 
opposition recorded to various models for "specialized" courts
models which the Commission also rejects. We note, too, that many 
of the practitioners emphasized that delay in the final resolution of 
issues is not necessarily bad and that a case by case adjudication in 
different circuits may contribute to an appropriate resolution of 
the issue. 

The Commission gave these views serious and deliberate considera
tion, although the focus of the Commission's inquiry was on whether 
and to what extent practitioners and agency counsels have actually 
encountered conflicts, unsettled issues, and delay in the resolution of 
questions of federal law. To the results of that particular inquiry we 
now turn. 

Tax Law 

The Commission's consultant, Professor Gersham Goldstein of the 
University of Cincinnati College of Law, reported that "virtually 
everyone [of the respondents] indicated that he had some perception 
of the lack of national law precedent in tax law." He added: "While a 
number of the attorneys pointed to specific situations where they have 
been critically affected by a circuit conflict, generally, the responses 
indicate a satisfaction with the present system which comes from 
years of adaptation to the unusual situations which are sometimes 
created." 

Many of the attorneys who perceived problems identified them as 
resultingfromfactorsotherthan the existence of a multi-court appellate 
system. Among those deficiencies attributed by the respondents en
tirely or in large part to the structure of the present appellate system, 
however, perhaps the most important are the "time lag and unneces
sary litigation in the system." As to these problems Professor Gold-
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stein reported "widespread agreement." 1 For instance, a Washington, 
D.C. attorney, while asserting that "[d]espite the difficulties, the 
present system is not inadequate," nevertheless stated: 

There are difficulties with the present appellate system handling 
the resolution of conflicts which arise as a result of unresolved 
issues in the Internal Revenue Code. Issues take long periods to 
be resolved and relitigation of similar issues creates an unneces
sary burden. 

Ot.her attorneys were more emphatic in describing how the present 
system fosters delay and relitigation. Several adverted to two particu
lar defects associated with a multi-court appellate system: relitigation 
by the Internal Revenue Service and conflicts between the Tax Court 
and one or more circuits. Professor Goldstein quotes some of the 
responses on this point. 

The usual time lag is inordinate from the point the issue first 
surfaces until it is finally resolved. The IRS carefully selects 
prime cases in order to achieve the ultimate appellate result that 
it desires. For this reason many pending cases are settled in favor 
of the taxpayer, even though the IRS has a good measure of con
fidence that it could win in litigation. Despite this, it prefers to 
select for appellate review those cases that are most likely to 
bring not only favorable results to the IRS, but also a broad 
court decision that will lay down the direction that it has in 
mind. The present system is not as efficient as it should be. It 
does often involve excessive and unnecessary relitigation of the 

t The Committee on Tax Policy of the New York State Bar Association, Tax 

Section, in their Report on Complexity and the Income Tax, 27 Tax L. Rev. 325, 

354-55 (1972), made the point as follows: 
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With 11 courts of appeals deciding appeals from the Tax Court, it is obvious 

that diverse results may be reached by the various courts. Until there is a 

square conflict, it is rare that the Supreme Court will grant certiorari and 

decide the question. In the meantime, there is the incongruous situation that 
the Tax Court will decide cases involving identical issues in different ways 

merely because they are appealable to courts of appeals which have reached 

divergent results or have not passed on the issue. The rule has been carried 

to the logical extreme of reaching different decisions in cases involving the 

same issue and the same taxpayer for different years, merely because the 
taxpayer had changed his residence and the decisions were appealable to 

different courts of appeals, one of which had reversed the Tax Court on the 

point in another case and the other of which had not passed on the point. As 
a general proposition it may take nine to ten years for a final decision to be 

reached on a particular tax question. In the meantime, both the taxpayer 

and the administrator have been faced with the frustrating situation of being 

completely uncertain as to the correct rule. The fact that even three or four 
courts of appeals have decided the question the same way does not guarantee 

that a much later case will be decided by another circuit the same way. If a 

conflict develops, there is always uncertainty as to how the Supreme Court 

eventually will decide the matter. 

same issues or nearly the same issues. Delay and extra expenses 
frequently occur. [another Washington, D.C. practitioner] 

* * * 
I believe that the time lag between the time the government 

first lays down the gauntlet in the Revenue Ruling and the time 
that the issue is finally decided adversely to the government in at 
least three circuits is significant. I recall when the issue of the pro
fessional corporations was first raised, the government continued 
to litigate for four or five years until the issue was finally resolved. 
The only effect of their announced position was to deter an aver
age person from proceeding to establish a professional corpora
tion because of "troubles with the IRS" while the more adven
turesome received all the benefits that accrued during the period 
of time. [a Miami practitioner] 

* * * 
[A] decision by the Service that it will not follow a circuit court 

decision is tantamount to a guarantee that the same issue will be 
presented to one or more other circuits. Non-institutional liti
gants in other substantive law areas are obviously less motivated 
to litigate in the face of an adverse circuit court decision. If the 
Tax Court is in agreement with the Service, so that future appeals 
are likely to be from pro-government decisions, the chances of a 
conflict ultimately developing are increased and further doubt is 
cast upon the original pro-taxpayer decision. The foregoing is not 
intended to imply any criticism of the Service's litigating policy: 
rather, I think the problem is inherent in the court structure. [a 
Los Angeles practitioner] 

* * * 
[I]t seems to me that many of the time lag problems that result 

from our present system result from the deliberate actions of the 
Service and the Treasury in their litigating posture and in their 
refusal either to accede to the opinions of one or more Circuit 
Courts or in their refusal to go to the Congress in order to obtain 
legislative relief. [a New Orleans practitioner] 

In the area of planning and advice, Professor Goldstein distinguishes 
between the consequences attributable to the multi-court appellate 
system, considered in isolation, and those which result from the inter
action of the system with the practices of the Internal Revenue 
Service and the Tax Court. "[F]ew people," he writes, "indicated any 
great difficulty due to the inability to anticipate results of courts in 
undecided circuits and to estimate what the trend of the law is." 
However, "the planning area is complicated by factors outside the 
court system which coalesce with the court structure to provide for 
planning problems." Specifically, the roles of the IRS and the Tax 
Court were cited. For instance, one lawyer, after describing the lack 
of national precedents as "by no means unbearable" and stating that 
"tax lawyers are creative and sufficiently intelligent to form judgments 
providing their clients with a wise and reasonably safe course of action 
to follow," acknowledged nonetheless that "[w]e feel obligated in our 
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