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ﬂw w WACs Get Abortions Despite Ban
: by Patrick Sloyan

(Excerpted from Newsday)

The Defense Department has been authorizing abortions - nez=I-
5,400 last year - for women in military service and the wives
and daughters of servicemen. This violates Defense Department
regulation and in some instances the laws of foreign nations
where U.S5. troops are stationed. Pentagon officials privatelvy
blame Defense Secretary Schlesinger for "looking the other way"”
and refusing to clarify Pentagon policy on abortion.

Bernard Katz, a spokesman for the Army surgeon general, szid
DOD policy based on executive order issued by former President
Nixon in 1972, permits abortion only where physical or mental
health is threatened.

To get around the Pentagon regulations, military physicians

have found a loophole. "You can just say mental health is involvas
in demand abortions," one Army doctor said. -- (5/11/75)

Digitized from Box 9 of the Philip Buchen Files at the Gerald R. Ford Presidential Library



Art Quern said he talked with o
~Lazarus yesterday -- geentioned
[T 7S the two memos he hdd sent you
on DOD abortion policies. Asked
that I send copies to Lazarus,

Called Lazarus and he said he

had promised to call me and ask

if I could check on the status and

he would assist if Mr, Buchen wasn't
able to get to them.

The memos are with Chapman,
So advised Lazarus -- Nancy had
given him copies,
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THE WHITE HOUSE

WASHINGTON

May 14, 1975

MEMORANDUM TO: PHIL BUCHEN
FROM: ART QUERN
SUBJECT: DOD Abortion Policies

As a follow-up to my memorandum of May 8 regarding DOD
abortion policies, we have discovered in further research
something that may make the issue much easier to resolve.

As you will recall, the ACLU charges that DOD is still adhering
to a 1971 Nixon Executive Order directing that any abortions

on military bases be in accordance with relevant State law.

The ACLU says this Order is in direct conflict with the 1973
Supreme Court ruling that State laws cannot limit abortions.

What we have found, however, is that President Nixon issued a
statement not an Executive Order concerning Defense abortion
practices (copy attached). Obviously that fact changes the
nature of the problem.

For instance, perhaps the issue could be resolved by Defense
making whatever policy changes are necessary on the subject,
with no need to involve the President.

We will need your guidance on this, though, and I will look
forward to whatever thoughts you have.

Attachment



[127] Apr. 3

Public Papers of the Presidents

127 Statement About Policy on Abortions at Military Base
Hospitals in the United States. April 3, 1971 -

HISTORICALLY, laws regulating abor-
tion in the United States have been the
province of States, not the Federal Gov-
ernment. That remains the situation
today, as one State after another takes
up this question, debates it, and decides
it. That is where the decisions should be
made.

Partly for that reason, I have directed
that the policy on abortions at American
military bases in the United States be
made to correspond with the laws of the
States where those bases are located. If
the laws in a particular State restrict
abortions, the rules at the military base
hospitals are to correspond to that law.

The effect of this directive is to reverse
service regulations issued last swmmer,
which had liberalized the rules on abor-
tions at military hospitals. The new ruling
supersedes this—and has been put into
effect by the Secretary of Defense.

But while this matter is being debated
in State capitals and weighed by various
courts, the country has a right to know
my personal views.

" From personal and /religious beliefs I
consider abortion an unacceptable form

"of population control. Further, un-

restricted abortion policies, or abortion
on demand, I cannot square with my per-
sonal belief in the sanctity of human
life—including the life of the yet unborn.
For, surely, the unborn have rights also,
recognized in law, recognized even in -
principles expounded by the United
Nations.

Ours is a nation with a Judeo-Christian
heritage. It is also a nation with serious
social problems—problems of malnutri
tion, of broken homes, of poverty, and
of delinquency. But none of these prob-
lems justifies such a solution.- -

A good and generous people will not -
opt, in my view, for this kind of alterna
tive to its social dilemmas. Rather, it will .
open its hearts and homes to the unwanted -
children of its own, as it has done for the -
unwanted millions of other lands.

NoTE: The statement was released at San -
Clemente, Calif.

128 Message on the Opening of the 1971 Baseball Season.

April 5, 1971

BY TRADITION the President of the
United States or his representative signals
the beginning of the major league base-
ball season by throwing out the first ball.

Although I regret that I cannot be at
Kennedy Stadium in Washington for this
opening game, I am very proud that my
representative is Master Sergeant Daniel

500

L. Pitzer of the United States Army. No
President has ever been better represented
than I am today.

For four long years, Sergeant Pitzer
was a prisoner of the Viet Cong in South
Vietnam. As he performs this American
ritual of throwing out the first ball, he
does so as a reminder that there are still
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WACs Get Abortions Despite Ban
by Patrick Sloyan
(Excerpted from Newsday)

The Defense Department has been authorizing abortions - nezxl-
5,400 last year - for women in military service and the wives
and daughters of servicemen. This violates Defense Department
regulation and in some instances the laws of foreign nations
where U.S. troops are stationed. Pentagon officials privately
blame Defense Secretary Schlesinger for "looking the other way"
and refusing to clarify Pentagon policy on abortion.

Bernard Katz, a spokesman for the Army surgeon general, szid
DOD policy based on executive order issued by former President
Nixon in 1972, permits abortion only where physical or mental
health is threatened.

To get around the Pentagon regulations, military physicians
have found a loophole. "You can just say mental health is involved
in demand abortions," one Army doctor said. -- (5/11/75)




THE WHITE HOUSE

WASHINGTON

May 9, 1975

MEMORANDUM FOR: DUDLEY CHAPMAN
FROM: PHILIP BUCHEN , . WB~

Attached is a memo of May 8 to me from
Art Quern with an accompanying memo.

Kindly review and prepare suggested response
for me to send.

Attachment



THE WHITE HOUSE

WASHINGTON

May 8, 1975
MEMORANDUM FOR: PHIL BUCHEN
FROM: ART QUERN mm/
SUBJECT: Department of Defense Abortion
Policies

This is to solicit your guidance in a question regarding
Federal policy toward legal restrictions on abortions.

Background

Pam Needham and I recently met with representatives of the
American Civil Liberties Union to listen to their comments
regarding Federal agency abortion policies. We learned at
the meeting that their major concern was a 1971 Executive
Order signed by President Nixon which directed that any
abortions on military bases should be performed in accordance
with relevant State laws.

Issue

The ACLU is concerned that the 1971 Executive Order conflicts
with the more recent 1973 Supreme Court abortion ruling that
State laws cannot limit abortions (at least in the first
trimester). ACLU contends that some States still enforce
restrictive abortion laws. Many of these laws are in the
process of being tested in the courts.

The ACLU contends that by virtue of this Executive Order
requiring military bases to adhere to State law in regard
to abortions Federal policy does not conform to the ruling
of the Supreme Court. In addition, they claim that abortion
is the only medical service provided on Federal military
establishments which is so subject to State statutes. They
further argue that this policy is inhibiting other Federal
programs (non-military) from adhering to the Supreme Court
decision. Their solution is for the President to rescind
the Executive Order and to allow unrestricted abortions on
military installations and Indian health service facilities.
The ACLU's paper is attached.
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Comment

We told them we would look into the questions they were
raising. They subsequently went to the press and indicated
that they were not encouraged by the response they had
received at our meeting. We would appreciate your sug-
gestion as to how we should proceed.

Attachment

cc: Jim Cannon
Pam Needham
Bill Gulley



MEMORANDUM
RE: EXISTING POLICIES WITHIN THE FEDERAL GOVERNMENT WHICH ARE
IN CONFLICT WITH THE 1973 SUPREME COURT DECISIONS ON ABORTION.

DATE: May 5, 1975
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In the course of its efforts to secure nation-wide compliance
with the 1973 Supreme Court decisions on abortion, Roe v. Wade,

410 U.S. 113 (1973) and Doe v. Bolton, 410 U.S. 179 (1973),

the Reproductive Freedom Project of the American Civil Liberties
Union has found tha? the‘abortion policies of federal govern-
ment health care providers deViate significantly from the prin-
ciples expressed in_ng and Doe and the Eases decided since

1
then.

lLitigation subsequent to Roe and Doe has clarified the
following issues, among others, which were not explicitly re-
solved in those decisions: 1) whether public hospitals could
refuse to permit abortions, 2) whether welfare payments could
be denied for abortions, and 3) whether consent, spousal or
parental, could be required for a woman to obtain an abortion.
Courts have consistently provided negative answers to these
questions, and in the course of doing so, have referred back to
Roe and Doe and the clear enunciation there of a woman's funda-
mental right to have an abortion within the first six months of
pregnancy. ' o

Cases in which public hospitals have not been allowed to
refuse to permit abortions are Nyberg v. City of Virginia, Minne-
sota, 495 F.2d 1342 (1974), Doe v. Hale Hospital, 500 F.2d 144
(1974), Doe v. Poelker, 497 F.2d 1063 (8th Cir. 1974), Doe v.
Mundy, 378 F.Supp. /731 (E.D. Wisc. 1974), aff'd F.24
(7th Cir. Jan. 30, 1975), Orr v. Koefoot, 377 F.Supp. 673
(D. Neb. 1974), Santiago v. Colon, Civil No. 74-862 (D.P.R.

Aug:=6, 1974), and Roe v. Arizona Board of Regents, 2CA-Civ. 1834
(Ariz. Ct. of Appeals, April 21, 1975). 1In two of these cases
(Nyberg v. City of Virginia, Minn. and Doe v. Hale Hospital),f?z?gm

the Supreme Court has refused to review appeals from the hoépitalsd\
=

thereby leaving the lower courts' orders intact. And in twd <
more of these cases (Doe v. Poelker and Doe v. Mundy), the courts

e
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(footnote continued on next page) ' e
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Among those federal agencies whose policies conflict with
the Supreme Court's ahd lower federal courts' decisions are the
Department of Defense, the Civilian Heaith and Medical Program
‘of the Uniformed Services (CHAMPUS) , the Indian Health Service,
the Bureau of Medical Services, and the Peace Cerps.

In additioﬁ, many federal employee health insurance programs
do not cover abortion as a legitimate medical expense. Since all

federal employee health insurance policies do provide coverege

(footnote continued from preceding page)

have said not only that public hospitals cannot refuse to provide
abortions, but also that they have the positive duty to provide
services for them.

Those cases in which courts have ruled that welfare payments
cannot be denied for abortions, whether "elective" or "therapeutic,"
are Klein v. Nassau Medical Center, 347 F.Supp. 496 (E.D. NY 1972),
Doe v. Rampton, 366 F.Supp. 189 (D. Utah 1973), Roe v. Norton,

380 F.Supp. 726 (D. Conn. 1974), Doe v. Rose, 499 F.2d 1112 (10th
Cir. 1974), aff'd on other grounds, 505 F.2d 186 (3rd Cir. 1974),
vacated on other grounds and hearing en banc ordered on Jan. 31,
1975, Roe v. Ferguson, No. 74-315 (S. D. Ohio, Sept. 16, 1974) at
43 LW 2143, Wulff v. Singleton, No. 74-1484 (8th Cir. Dec. 31,
1974, reversing 380 F.Supp. 1137 (E.D. Mo. 1974), Doe v. Myatt,
No. A3-74-48 (D. N.D. Jan. 27, 1975), and Doe v. Westby, 383
F.Supp. 1143 (D. S.D. 1974). These rulings have all reasoned
that when a medical benefits system pays the expenses of women
who choose to terminate their pregnancies by childbirth, it must
also pay the expenses of women whochoose to terminate their preg-

nancies by abortion. In short, the state must be neutral in the
childbirth v. abortion choice.

Cases in which consent requirements have been declared un-
constitutional are the follow1ng Coe v. Gerstein, 376 F. Supp.
695 (7 D. Fla. 1973), Doe v. Rampton, n, 366 F.Supp. 189 (D. Utah
1973), Wolfe and Crossen v. Schroering and Hancock, Civ. No.
C-74~-186-L (W.D. Ky. Nov. 19, 1974), Baird v. Bellotti, Civ. No.
74-4992~-F (D. Mass. April 28, 1975), Foe v. Vanderhoof, No.
74-F-418 (D. Colo. Feb. 5, 1975), Jones v. Smith, 278 So. 24 339
(Fla. Ct. App. 1973), and Doe v. Doe, 314 N.E. 24 128 (Mass. S.J.C.
1974). On this issue, the courts have reasoned that since a
state itself cannot prohibit a woman from having an abortion, 1tﬁfﬁ§?§x\
cannot delegate this veto power to her husband or parents. i ‘
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for childbirth, those which do not provide coverage for abortion
clearly limit a woman's options insofar as she is denied one of
her only two alternatives--i.e., childbifth and abortion--to

" her condition of pregnancy. Although no.court decisions have
required payﬁents for abortions,lﬁer se,_ﬁhey hévelalways
reasoned that when a public agency ptovides payment for maternity

care, payment for abortion must be provided also.

THE 1971 PRESIDENTIAL ORDER

While the Department of Defense, CHAMPUS, the Indian Héalth
Sefvice, and £he Bureau of Medical Services someﬁimes provide
abortion ‘services, they do so only on the basis of the pre-Roe
and -Doe Presidential Order of 1971, which specifically directed
military base hospitals to perform ébortions in accordance with
sﬁate law. Its purpose was to overturn the more liberal policy
~issued by‘the Department of Defense on July 31, 1970, which
permitted abortions at military base hospitalg, regardless of
state law.

.'Although President Nixon's justification for handing_down
this order might have beeﬁ'based on a desire to minimize
conflicf befween state and federal law and to keep military
‘bases from projecting the reputafion of "abortion mills," a more
likely rationale for fhe Order was his personal aversion to
abortion, fortified by public opposition to the military's policy
reflected in mail to the White House. Cértainly the former tquY;
concerns were vitiated by the 1973 rulings which made abortioééﬁ - ?K

legal in all states. . : _ *Q\ fa}
. . ‘ o
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In his statement upon delivering the Order on April 3,

1971, the former President said:

« « « I have directed that the policy on abortions
. at American military bases in the United States

be made to correspond with the laws of the states

where those bases are located. If the laws in a

particular state restrict abortions, the rule at

the military base hospitals are to correspond to

that law.

The effect of this directive is to reverse
service regulations issued last summer, which had
liberalized the rules on abortions at military
hospitals. The new ruling supersedes this--and
has been put into effect by thé Secretary of Defense.

And further in the same statement:

A good and generous people will not opt, in
« my view, for this kind of alternative to its social
- dilemmas. Rather, it will open its hearts and homes
to the unwanted children of its own, as it has done
for the unwanted millions of other lands.

Weekly Compilation of Presidential
Documents, No. 15, week ending
April 12, 1971, p. 598.

In 1971, state laws varied considerably.. Some'seventeen
states had already "liberalized" their abortion laws, while
othér states were beginning to rethink theirs. After the Supreme
Court decisions, there cedld still be variations‘from'sfate to
state with respect'to-some'aspects of abortion law (e.g., states
could make regulatlons to safeguard maternal health 1n ther

isecond trlmester, and they could proscrlbe abortion altogether

in the third trimester unless a woman's life or health were

in danger), but the states could not constltutlonally 1nterfe§ek:m0\\

with a woman's decision to have an abortion during the flrst

.
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six monthg of pregnancy.-

In short, the Supreme Court ruled in 1973 thét the abortion
decision 1) was protected by the constitutional right of privacy
and the exercise of that right, 2) was a matter only for the
pregnant woman and her physician, 3) could not be prohibited
by the state during the first six ﬁonths of pregnancy (or pfior
to viability), and 4) if prohibited thereafter, must neverthe-
less be protected when the woman's life or health was at stake.
At the same time, the Supreme Court said,that all state léws
must conform Qith the trimester scheme it devised.

Thus, if'ihe 1971 fresidential Order»is read'now in light
of the 1973 decisions, there need be no real conflict. If
states héd struck down their.old laws and made their new ones
to conform with the guidelines of Roe and Doe, there would
be nb problem with restrictivé state laws, and hence with the
Presidential Order. However, either out of sheexr defiance
or simple neglect of these decisions, states have both kept.
their o0ld restrictive laws and passed additional ones which
are in direct violation éf Roe andvggg.

.In actuality, the Presidential Order is intefpreted very
strictly accordihg to pré—i973 standards so thét‘any dispute
between a restrictive state law and the Supreme Court decisions
is resolved by federal health care providers on the side of
state law. In addition, the military branches have their own

regulations which are even more restrictive than many state

, : ZTVOREN
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Although the state laws which infringe upon a woman's right
to Have'an abortion are being systematically chalienged and
invalidated in fhe courts, it is clear that some states will
never tire of defying the Supreme Court by continuing to pass
restrictive abortion legislatioh.” This-is especially true of
legislators who accord less importahce to the Constitution
than to pressure from isolated groups éeeking to impose their
beliefs upon the entire society.2 It is not difficult to see
how the coﬁflict between restrictive staterlaws cQup;ed with the
1971 Presidéntial Order, and the Supreme Court decisions,
continue to cénfusé and intimidate health care providers withinv
the federal government.

This'confusion is understandable in light of the Executive
Branch's failure to revise its 1971 policy after the 1973
Supreme Couﬁt decisions were handed down. Although the '71
fresidential'brder is legally obsoiete, that fact is simply
.not known to government health care providers who think they

must abide by either unconstitutional state laws or the policies

of their own agencies, rather than the law of the land.

25ce "Constitutional Aspects of the Right t¢o Limit Child-
bearing," a Report of the United States Commission on Civil
Rights, April, 1975. 1Its recommendations to the Congress are
1) to reject constitutional amendments proposed to undermine
existent constitutional guarantees in matters related to
childbearing; 2) to reject any other legislation proposed to
restrict such constitutional guarantees, and to repeal that which
has already been enacted; and 3) specifically to repeal a dis-

criminatory, anti-abortion provision in the Legal Services Cor-
poration Act.



Currently, When asked about their abortion policies, ad-
ministrators of the agencies enumerated above cite the 1971
Presidential Order only. Their failure to mention the Supreme
Court decisions indicates that 1) they simply do not acknowledge
those decisions, or'2) they do acknbwledge thé decisions, bﬁt
feel that the Supreme Court decisioﬁs cannot supersede a Presi-
- dential Order,.and that only another Presidential Order can.
The latter seems more prevalent.

This unnecessary confusion can be eliminated easily with
the issuancelofba new Pfesidential Ordei, rescinding.the old
one and ordefiﬁg all governmént policies regarding abortion

to be made in accordance with Roe and Doe.

Sumnmarized below are the results of my inquiry into the
current policies of government related health care providers

on abortion services.

DEPARTMENT OF DEFENSE

In response to a letter of inquiry (Jan. 23, 1975) to the
Department of Defense, Vernon McKenzie, Principal Deputy Assis-

tant Secretary of Defense, Department of Health and Environment,

said:

1. In October 1966, the Secretary of Defense issued
a memorandum to the Secretaries of the Military
Departments which directed that family planning
services and supplies, including counseling and
guidance, be provided in accordance with sound
medical practice and subject to the availability
and facilities and the capabilities of the medical
staff of a mllltary fac111ty

e,
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2. In April 1971, the President directéd that military
facilities located in states whose abortion laws are
more restrictive than this Department's general po-
licy must adhere to those states' laws; and

3. No such modification of the above family planning

© policy is in effect concerning sexual sterilization.

Under the broad family planning policy which Mcﬁenzie cites,
there is evidence that Medical Corps members feared performing
a variéty of medical duties in violation of a state civil or
criminal statute. In the spring of 1970, DOD Deputy Assiétant
Secretary Louis M. Rousselot issued a memorandum to the Surgeons
General in reSponse to this problém. The memoraﬂéum declared,
- "State statutes have no force or effect on Federal éfficers
when engaged in Federal functions pursuant to federal law."
Rousselot then requested wide dissemination of the memorandum
ip order "to allay the fears and aﬁxieties of any Medicél Corps
officers who'may be concerned about this matter."

On July 16; 1970, Rousselot issued a memo specifiéally

on aboftions, saying they were to be performed "when medically
necessary orx fof.reasons of mental health," and subject to the
availability of space, facilities, and capabilities of the
medidal_staff. On July 31, 1970, Rousselot further clarified
this policy: -he said clearly, "authorized family planning
procedures should be provided in military facilities in the

United States without regard to local state laws." (Emphasis

mine,) This policy no doubt precipitated the April, 1971
Presidential Order, which made abortion an anomaly on military _;ﬁf?ﬁiﬁ\.
bases in that it was governed by state law when all other ;E :

"federal functions" were governed by federal law. . o, M



Now that the Presidential Order and the Supreme Court
decisions are in conflict, I am told (by telephone) by Major
Thomas Ely, Consultants and Ambulatory Division, Office of
‘the Army Surgeon General, that the three Surgeons General have
petitioned the Secretary of Defense to change Department policy
to comply with Roe and Doe. However} McKenzie's letter did
not mention any current effort to revise military poliéy, and
I have not received any response to my 3/11/75 iétter to him,
asking about such revision.

‘Although the various branches of.the'military have formu-
lated their own policies with respect to abortion, they all g
defer to state law when it is more restrictive. As the policies
of the separate military branches will demonstfate below, there
are current regulations to permit only "medically indicated"
abortions, to require parentai and spousal'consent, consultation

with a second physician, and the imposition of an arbitrary time

frame within which abortions "should" be performed.
Army

Although there is no definition of what constitutes a
"medical indication" for. abortion in‘the writtennérmy policy, I
| was told peg.telephone bylfhe Director of Health Care Opefations
that the Army does abortions "for health reasons," a phrase
which suggests the “"therapeutic"/"elective" distinction. If
' the Army performs only "therapeutic" abortions, its policy
violates Bég and Doe and subsequent litigation on that ground,'
as does its practice of requiring a consulting phfsician and

L%

parental consent for minors.
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The Army's policy, as stated in Army Regulations 40-3,
paragraph 2-25 (September 17, 1973) appears as follows:
c. Abortions may be performed in Army MTF's

(Military Treatment Facilities) when medically

indicated or for reasons involving mental health

and subject to the availability of space and facili-

ties and the capabilities of the medical staff. Written

consent of the patient and concurrence of one qualified

physician consultant are required prior to the proce-

dure. Consent prior to abortion of unemancipated minors

will be obtained in accordance with paragraph 2-24 . . . .

~—

When there exists a conflict with this policy and state
law:
f. Abortion procedures in Army MTF's in those
«states where the state criteria on abortions are
more restrictive than the policy outlines in ¢
above shall be in accordance with the more restrictive
criteria. : "
It is impossible that any state law in conformance with

Roe and Doe could be more restrictive than the policy outlined

in Vet e
Air Force

It is noteworthy thét "thefapeutic" abortiép is defined
in the Air Force regulations as "the removal of the intra-
uterine human embryo 6r_fetus from its mother before viability"
when in fact,'this is an accurate definition for all abortions,
both "therapeutic" and so-called "elective." (There is no
provision in the Air Force regulations for "elective" abortion_i)toQo

9 <
The policy of the Air Force is as follows: 5 bk
5 8




|
When medically indicated including mental health
reasons, pregnancies may be terminated in Air Force
hospitals subject to the availability of space,
facilities and the capability of the medical staff, -
ideally before 12 weeks of gestation. Although Air
Force medical practice is not subject to regulation
under state law, it is a matter of policy in those
states where criteria on termination of pregnancies
are more restrictive than the above, the Air Foxce
will conform to those statutes and practices which
are determined applicable by proper state authorities
until changed or amended by state legislative action.
In those states that lack current legislation or
whose legislation is ambiguous, determination or
interpretation of the state law is the respon51b111ty
of the local Judge Advocate.

Air Force Regulations'160—12,
paragraph 23 re: "Therapeutic
Abortion" (Sept. 9, 1974).

Air Force policy requires both spousal and parental (in
the,case of unmarried minors) consent. While no concurring
physician's opinion is required, the patient's medical record
must contain statements of 1) need for a "therapeutic" abortion,
and 2) consent from the patient, spouse, and parents, as applicable.

Thus, the certification of "therapeutic" need, the consent re-

quirements, and the "suggestion" that abortions be performed

- before twelve weeks of gestation all infringe upon a woman's

fundamental right to decide with her physician to have an abortion, "

as defined by Roe and'ggg.

In keeping with the practice of general military health
care, when space; facilities, or staff is not available, patients
may be referred to other Air Force hospitals or else given

a "non~availability" statement for treatment in other kinds

facilities.

P,



It should be noted that in the Air Force sterilization
procedures may be performed "in accordance with sound medical

practice subject only to the availability of space and facilities

and the capabilities Qg_the medical staff. Neither State laws

nor local medical practices will be a factor in making these

determinations." (Emphasis mine.)

Navy

On Apiil 30, 1975, per telephone conversation, I was toid
by Lieutenant_Bob Taylof in the Management Information Division
that pre-Roe -and Doe Navy regulations (SECNAVIﬁST 6300.2A,

Form A 7}) are "out of date, illegal, and no longer used."”

Lt. Taylor says that there are no Written instructions now, and
~until general Department of Defense policy is revised to comply
with ggg and Doe, the Navy will use Roe and Doe as its policy,
even when stéte laws conflict.

However, when asked about specific requirements of the new
Department bf Defense regulations (which he had in ﬁand, but
could not release because éhey have not been finalized), Lt.
Taylor said that only invﬁhe first trimester will abortions
be performéd in accordaﬁce with ng‘and Doe. In the second
trimester, he said, ;bortions-will be performed in accordance:

with local law (the Supreme Court decisions allow second

FOp,.
trimester regulations by the states only to safeguard mat hal o

<
- (-]
health). 1In addition, there are spousal and parental co %fnt g
. >
*

requirements "in the absence of local law to the contrary.



Clearly, then, the Department of Defense's proposed revised
policy will not be in conformance with the guidelines established

by Roe and Doe unless further revisions are made.

" CHAMPUS

The Civilian Health and Medical Prograﬁ‘of the Uniformed
Services is a cost-sharing civilian health care program for
approximately eightvmillion dependants and ret;rees of the
seven Uniformed Serviéés: Army, Navy, Air Force, Marine Corps,
Coast Guard, and the Commissioned Corps of the Public Health
Services and of éhe National Oceanic and Atmospheric Administration.

While there is no explicit language excluding abortion
coverage in the CHAMPUS pamphlet, I was told (per telephone
conversatioh) by the Director for CHAMPUS Policy, Office of
Aésistant Seéretary of Defense for Health and Environment, that
policy with respect to abor£ion is to follow state law, and
further, that CHAMPUS probably does not provide coverage for
abortion servicéé where there is any conflict between state
and federal law.

Because the CHAMPUS‘ﬁrogram covers military -dependents and
retirees, it seems highly probable that the 1971 Presidential
Order is the reason--direct or indirect--for CHAMPUS's policy,

even if the Order itself is not cited as the basis for it.
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INDIAN HEALTH SERVICE’

The Indian Health Service's 3/28/72 statement of policy

with respect to abortion remains unchanged since Roe and Doe:

Although the doctrine of Federal supremacy pro-
vides that state and local laws shall not be

binding on Federal officers and employees acting
within the scope of their office, it is Presidential
policy that abortion procedures in Federal medical
facilities be made to correspond with the laws of
the state where those facilities are located.

Emphasis mine. Indian Health
Manual, TN No. 72-2 (3/28/72),
3-9.2, Abortiqns; p. 4.

Sterilizations, however, are a private matter between

patient and physician:

The performance in IHS facilities of male or
female sterilization procedures . . . 1s a matter

to be decided between the patient and the physician,
irrespective of state laws.

Ibid., Sterilizations, p. 5.

Because the Indian Health Service is part of the Health

Services Administration, under the aegis of the Department of

Health, Education, and Welfare, a letter of inquiry regarding

the above was addressed to Dr. Louis'Hellman, Deputy Assistant

Secretary for Population Affairs, DHEW. Dr. Hellman's response ..

(Maxrch 19, 1975) included the following points:

l.

The Indian Health Service was advised by our (HEW's)
General Counsel to follow the Presidential Order and

will continue to do so until a new Presidential Order
is issued;

‘.FOQ'
A d)

¢

In spite of the Supreme Court Decisions of 1973, each
state law must be tested and found unconstitutional; and

A



3. There is no way at the present time that HEW can

set up a standard national policy which would abridge
state law.

BUREAU OF MEDICAL SERVICES

The Bureau of Medical Services is also part of the Health
Services Administration, Départment of Health, Education, and
- Welfare. Pertinent health care providers in its jurisdicﬁion
. are Public Health Service hospitals. I was tolé in a letter
(April 7, 1975) by the Director of the Bureau of Medical
Services that "the policy of the Buréau of Medical Services
conforms with the pelicy established by the Administrator of
the Heal?h Services and Mental Health Administratioﬁ on February,
1972." The policy for the Bureau of Medical Services is exactly

: 3
the same as that for the Indian Health Service (see above). .

'PEACE CORPS

While the Peace Corps pays for all other health needs of
its Volunteers, the Peace Corps says in its 12/5/73 Manual
(Section 242, p. 7) that "the medical expenses incurred by a

Volunteer in having an abortion will .not be paid-by the Peace

3The Health Services and Mental Health Administration are now
two separate agencies. The Health Services Administration includes
the 1) Indian Health Service, 2) Bureau of Medical Services which
provides direct care to eligible persons through Public Health
Service hospitals and clinics, 3) Bureau of Community Health
Services which provides direct health care through grant programs,
and 4) Bureau of Quality Assurance which does not provide any
direct health care. I R



Corps." In recent conversations with Peace Corps personnel,
we have learned that there is a more lenient, unwritten policy
towards paying the expenses incurred for a "therapeutic"
abortion, the definition for which appears to be subjective
and arbitrary at worst, and purely medical at best.
Nevertheless, adopting what it calls a policy of complete
neutrality with regard to abortion, the Manual stresses that

“"The Peace Corps does not authorize abortions in any sense."

(Underlining in oxriginal.) The Manual does say that medical
advice, counseling, and return transportation to the United
 States will be provided for all single pregnant Volunteers, but
not the cost of the abortion itself.

< Thué, while the Peace Corps does not refer to the Presidential
»Order of 1971, it nevertheless evades compliance with the 1973
quremé Court decisions. And again, an agency of the federal
government hés agreed to provide care for only one alternative
to pregnancy (childbirth), while denying care for the other
(abortion). Such discretion on the part of public policy makers
.has been struck down as unconstitutional by the numerous courts
whiéh have dealt with the same issue as it applies to welfare

recipients.

FEDERAL EMPLOYEE HEALTH INSURANCE PROGRAMS

The Federal Employees Health Benefits Law requires its g’

) .
several plans to include "obstetrical benefits." (See Sec;%bn 3\

Lasd



8904, "Types of Benéfits," Appendix A, Chapter 89, Title 5,
United States Code--Health Insurance.) Again, the principle
established in the Medicaid cases regarding payments for
elective abortions is pertinent: when an agency of the government
pays for general obstetrical and gynecological services, it must
. pay for bbth options used to deal with pregnancy--that is,
childbirth and abortion. |

In reviewing the manuals provided for the forty-six
government-sponsored health insurance programs,. I f£ind that
all forty six provide maternity coverage while only twenty
eight health Plans say clearly that fhey pay for eléctive
abortions. And of these twenty eight plans, some of the condi-
tions fof coverage are still dubious: two indicate payment for
abortions in accordance with state law, one for abortions which
are simply described as "legal," and another for abortions in
ﬁhe first twelve weeks of pregnancy.

Six of the plans clearly indicate payment for "therapeutic”
abortions. Two more of the plans indicate they will not pay
for "elective" abortions (one of these says it wili not pay
for-"legal"’abortions!),/apd thereby indicate they will pay for
"therapeutic" abOrtions.» ‘

Ten of the plans simply do not mention paymént for abortion,
whether "elective" or "therapeutic." But because seﬁeral of
these are comprehensive plans, it is safe to assume that at
least some of them provide coverage for abortion on the same _

FOp
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basis as that for childbirth.
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Because the courts have repeatedly struck down the "thera-
peutic"/"elective" distinction in requiring welfare payments for
all abortions when maternity benefits are already provided,
it is time that insurors, especially those of federal employees,

revise their policies to eliminate it as well.

CONCLUSION

The 1973 Supreme Court decisions on abortion were not
self-enforcing; official~inertia as well as religiously}moti—
vated opposition to, abortion has'impeded women's access to
abortion services. Consequently, nation-wide compliance with
the principles of Roe and Doe has been achieved oniy by a very
active second round of litigation which has succeeded in
translating a rule of law into a functioning process by which
some million women per year obtain abortions. Moreover, this
litigation has established-principles which apply directly
to the abortion policies of the agencies discussed in this
memorandﬁm. |

First, the public hospital cases have all held that public.
agencies cannot discrimiﬁéte against performing abortioné when
they provide other obstetrical and gynecological services.
Clearly, then, military facilities, Public Health Service hbspi~
tals, or any bther public medical facility cannot arbitrarily
exclude eléctive abortipns either, despite arguments of ovegﬁ?éﬁ
crowded facilities or staff opposition. While no staff meﬁber gs

should ever be forced to participate in an abortion (or C  #}’



sterilization) against his or her religious or moral principles,
the medical facility itself is not relieved from the responsi-
bility of finding medical personnel who will perform such
procedures. If there are problems of space and scheduling,
they should be resoived in the same manner as similar problems
involving other medical services for which alternative arrange-
ments are ﬁadé. ' | |
>Second, federal agencies and health insuraﬁce plans cannot
constitutionally exclude payment for women who choose to ter-
minate their"pregnancieé by abortion.while paying the expenses
of women who choose to terminate their pregnancies by childbirth.
Though this'principle was established in welfare cases, it
applies to all public agencies which provide maternity benefits
without paying for abortion services. All the abortion litigation
since 1973 warns that any attempt to justify the performanceYOf‘
"therapeutic" abortions at the exclusion of "elective" ones is
constitutionally indefensible.

The third principle concerns consent requirements, whether
spousal or parental. When'the Supreme Court said that the
abortion decision was one. protected by the constitutional
right of privacy, and belonged only fo.the woman~and’her doctor,
it implicitly excluded pafents and Spouses from any legal role
in the decision-making process. Subsequent litigation has
reinforced fhis principle repeatedly.

The degree of conflict and confusion regarding abortigg RN

policy among federal health care providers is due, in 1aﬁ§e <



part, to the 1971 Presidential Order. Because the courts have

clarified additional issues unresolved in Roe and DoeF—public

hospitals, public monies, and third-party consent-—-there is

no reason why the fedeial governmeﬁt cannot, and should not,

instruct its agencies in unambiguous terms that the 1971

Presidential Order has been superseded by the 1973 Supreme Court

decisions.

In order to revise the policy of the executive branch

‘of the government so that it conforms to the law, we recommend

1.

20‘

3.

that the 1971 Presidential Order be rescinded;

that a new Presidential Order be published, indicating
that the Supreme Court decisions will now be the basis
‘for abortion policy within all branches of the federal
~government; and

that this new order be widely distributed through
official channels to eliminate any further confusion
over what is, and is not, present law and policy with
respect to abortion.

Prepared by: Priscilla Williams
" Reproductive Freedom Project
American Civil Liberties Unlon
Washington Office
410 First St., S.E.
Washington D. C., 20003
(202) 544-1681

. Counsel: Judith Mears, Director
Reproductive Freedom Project
American Civil Liberties Union

o( 22 East 40th St.
5 New York, N. Y. 10016
i {212) 725-1222
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THE WHITE HOUSE

WASHINGTON

May 14, 1975

' MEMORANDUM TO: PHIL BUCHEN S
FROM: ART QUERN
SUBJECT: DOD Abortion Policies

As a follow-up to my memorandum of May 8 regarding DOD

abortion policies, we have discovered in further research
something that may make the issue much easier to resolve.

As you will recall, the ACLU charges that DOD is still adhering
to a 1971 Nixon Executive Order directing that any abortions

on military bases be in accordance with relevant State law.

The ACLU says this Order is in direct conflict with the 1973
Supreme Court ruling that State laws cannot limit abortions.

What we have found, however, is that President Nixon issued a
statement not an Executive Order concerning Defense abortion
practices (copy attached). - Obviously that fact changes the
nature of the problem.

FPor instance, perhaps the issue could be resolved by Defense
making whatever policy changes are necessary on the subject,
with no need to involve the President. '

We will need your guidance on this, though, and I will look
forward to whatever thoughts you have.

Thanks.

Xttachment

ORISR
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127 Statement About Policy on Abortions at Military Base
Hospitals in the United States. April 3,:1971 -
HISTORICALLY, laws regulating abor- ‘

tion in the United States have been the
province of States, not the Federal Gov-
ernment. That remains the situation
today, as one State after another takes
up this question, debates it, and decides
it. That is where the decisions should be
made.

Partly for that reason, I have directed

~that the policy on abortions at American

military bases in the United States be
made to correspond with the laws of the
States where those bases are located. If
the laws in a particular State restrict
abortions, the rules at the military base
hospitals are to correspond to that law.

The effect of this directive is to reverse
service regulations issued last summer,
which had liberalized the rules on abor-
tions at military hospitals, The new ruling
supersedes this—and has been put into
effect by the Secretary of Defense.

But while this matter is being debated
in State capitals and weighed by various
courts, the country has a right to know

my personal views.

128 Message on the Opening of the 1971 Baseball Season.

April 5, 1971

BY TRADITION the President of the
United States or his representative signals
the beginning of the major league base-
ball season by throwing out the first ball.

Although I regret that I cannot be at
Kennedy Stadium in Washington for this
opening game, I am very proud that my
representative is Master Sergeant Daniel

500

Public Papers of the Presidents

‘of population control. Further, un-
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From personal and réligious beliefs I
consider abortion an unacceptable form

!
1l

|
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restricted abortion policies, or abertion et
on demand, I cannot square with my per- - =<3
sonal belief in the sanctity of human - —~—=s
life—including the life of the yet unborn. - &3
For, surely, the unborn have rights also, <

o

recognized in law, recognized even in = fﬁi
principles expounded by the United . L Ee=d
Nations,
Ours is a nation with 2 Judeo-Christian ~
heritage. It is also a nation with serious — <=
social problems—problems of malnutri- - =
tion, of broken homes, of poverty, and .,:*ﬁn._:
of delinquency. But none of these prob- f‘m
lems justifies such a solution.-
A good and generous people will not - - i‘:g:.?
opt, in my view, for this kind of alterna- —ageE
tive to its social dilemmas. Rather, it will -z =
open its hearts and homes to the unwanted %
children of its own, as it has done for the -~
unwanted millions of other lands. :
notE: The statement was released at San
Clemente, Calif.

L. Pitzer of the United States Army. No
President has ever been better represented
than I am today.

For four long years, Sergeant Pitzer
was a prisoner of the Viet Cong in South =
Vietnam. As he performs this American
ritual of throwing out the first ball, he
does so as a reminder that there are still

~
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’2é£/ v WACs Get Abortions Despite Ban

by Patrick Sloyan
(Excerpted from Newsday)
The Defense Department has been authorizing abortions - nez=>l:-

5,400 last year - for women in military service and the wives

and daughters of servicemen. This violates Defense Department
regulation and in some instances the laws of“foreign nations

where U.S. troops are stationed. Pentagon officials privately
blame Defense Secretary Schlesinger for "looking the other way"
and refusing to clarify Pentagon policy on abortion.

Bernard Katz, a spokesman for the Army surgeon general, szil
DOD policy based on executive order issued by former President
Nixon in 1972, permits abortion only where physical or mental
health is threatened.

To get around the Pentagon regulations, military physicians

have found a loophole. - "You can just say mental health is involvez
in demand abortions," one Army doctor said. -- (5/11/75)




THE WHITE HOUSE

WASHINGTON

June 9, 1975

MEMORANDUM FOR: ART QUERN
FROM: PHILIP BUCHE%}Q@.
SUBJECT: DOD Abortion Policies

The ACLU memorandum that you forwarded alleges that a significant
number of military bases are continuing to follow local laws on the
subject of abortion that are inconsistent with the Supreme Court de-
cisions on this issue in 1973. The basis for this policy is said to

be President Nixon's statement in 1971 calling for military bases _
to comply with local law on this subject. The ACLU memorandum .
is critical of this policy of following local law and of the restrictive
approach which some bases are taking on the abortion question.

President Nixon's statement that local law should be followed is
consistent with the statutory scheme for military bases under the
Assimilative Crimes Act, 62 stat. 686,18 U.S.C. Sec. 13, which
adopts local criminal law for all U.S. military installations within
the United States. If the ACLU allegations are true that some of the
local bases are following local laws which are inconsistent with the
Supreme Court rulings, the problem lies in the legal advice on which
they are acting, and not on the general directive that local laws é.pply.
Local statues which are inconsistent with the Supreme Court rulings
are not valid local law either within or without a Federal reservation.

Dudley Chapman of my staff has discussed this problem with Martin
Hoffman, the General Counsel of the Department of Defense, who
agrees with these conclusions and is investigating to see what action
can be taken. When we hear from him, we will pass his report on
to you.
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Ch. 1
or incidental.
port No. 304.

Relerences in Text. Section 1 of Title
3, referred to in text, is now covered by

S0th Congress House Re-

Library References &

United States C=084.

GENERAL PROVISIONS

18 §7

section 101 of Title 5, Government Organ-
ization and Employees.

Canal Zone. Applicability of section to
Canal! Zone, see section 14 of this title,

"%
Bua
o

C.J.8. Cnited States § 137 et seq.

Notes of Decisions

Constitutionality 1

Coasiructiona 2

Defenses 3

Federal Buresu of Investization 3
Grand Jjury 4

1, Constitutionality

Section 1001 of this title providlag for
punishment of anyone who knowingly and
wiifully makes any false or fraudulent
statement in matter within jurisdiction
of any department or agency of TUnited
States was not unconstitutional as to
defendant on ground that he was not
able to determine what word “depart-
ment” meant as used in such section 1001.
Haddad v. U. 8, C.A.Cal.1965, 349 F.2d
511, certiorari denied 88 S.Ct. 103, 382 U.
8. 808, 15 L.Ed.2d 133.

2. Construction

Reviser’s notes commenting on this sec-
tion and section 431 of Title 28 are au-
thoritative in interpreting TUnited States
Code. Acron Investments, Inc. v. Federal
Sav. & Loan Ins. Corp., C.A.Cal.1968, 363

§ 7. Special maritime and

¥.2d@ 238, certiorari denied 87
333 U.S. 970, 17 L.Ed.2d 424.

S.Ct. 506,

3. Federal Buresu of Investigation

Federal Bureau of Investigation is
“agency” within definition of this see-
tion. T. S. v. Stark, D.CJ3Id.1955, 131
F.Supp. 180.

4. Grand jury
Federal grand jury swas not an *agen-

¢y within section 1001 of this title. T.
S. v. Allen, D.C.Cal.1061, 193 F.Supp. 954

5. Defenses s

If a department or ageney has colorz~
bie aathority to do what it is doing.
constitutionality of statute or order re-
quiring keeping of records furnishing of
information. or giving of answers is Im-
material, and such infirmity may not be
relled npon as a defense for a specific
violation thereof Humble Oil & Refin-
isg Co. v. U. 8, C.ANAL1932, 198 F.24
753, certiorari denied 73 S.Ct. 328. 344 U.
S. 909, 97 L.E4. 701,

territorial jurisdiction of the

United States defined

The term “special maritime and territorial jurisdiction of the
United States”, as used in this title, includes:

(1) The high seas, any other waters within the admiralty and

maritime jurisdiction of the United States and out of the jurisdie-
tion of any particular State, and any vessel belonging in whole or in
part to the United States or any citizen thereof, or to any corpora-
tion created by or under the laws of the United States, or of any
State, Territory, District, or possession thereof, when such vessel is
within the admiralty and maritime jurisdiction of the Umted States
and out of the jurisdiction of any particular State. _

(2) Any vessel registered, licensed, or enrolled under the laws of
the United States, and being on a voyage upon the waters of any of
the Great Lakes, or any of the waters connecting them, or upon the
Saint Lawrence River where the same constitutes the Internatloxml
Boundary Line.

T.18 US.CA. §§ 1-370—8
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18 §7 CRIMES Part 1

(3) Any lands reserved or acquired for the use of the United:
States, and under the exclusive or concurrent jurisdiction thereof,
or any place purchased or otherwise acquired by the United Stateg
by consent of the legislature of the State in which the same shall*
be, for the erection of a fort, magazine, arsenal, dockyard, or othér
needful building.

(4) Any island, rock, or key containing deposits of guano, which
may, at the discretion of the President, be considered as appertain-
ing to the United States.

(5) Any aircraft belonging in whole or in part to the United
States, or any citizen thereof, or to any corporation created by or
under the laws of the United States, or any State, Territory, Dis-
trict, or possession thereof, while such aircraft is in flight over the
high seas, or over any other waters within the admiralty and mari-
time jurisdiction of the United States and out of the jurisdiction of
any particular State. :

June 25, 1948, c. 645, 62 Stat. 685; July 12, 1952, c. 695, 66 Stat. 589.

Historical and Reyision Notes

Reviser’s Note. Based on Title 18'; T. $b. sevessl xovised Weciious P waid
S.C,, 1040 ed., § 451 (Mar. 4, 1909, c. 321, § ¥ §
o chapter 11 the words ‘‘within the special
272, 35 Stat. 1142 ([derived from R.S. § S
. maritime and territorial jurisdiction of
B5329; Sept. 4, 1890, c. 874, 28 Stat. 424]; the United States” h b dded
June 11, 1340, c. 323, 54 Stat. 304). . TSR aER D Bt
: ¥ Thus the jurisdictional limitation will be
The words “The term ‘special maritime preserved in all sections of said chapter
and territorial jurisdiction of the United 11 describing an offense.
States’ 2s used in this title includes:”
were substituted for the words “The
crimes and offenses defined in sections 5
4351-468 of this title shall be punished as Other minor changes were necessary
herein prescribed.” now that the section defines a term rath-
This section first appeared in the 1009 er than tho.; place of commission of crime
i g or offense; however, the extent of the
Criminal Code. It made it possible to
5 special jorisdiction as originally enacted
combine in one chapter all the penal
% # 5 . has been carefully followed. 80th Con-
provisiors covering acts within the admi- cous Hotise Report No, 354
ralty and maritime jurisdiction without & P = B
the necessity of repeating in each section 1952 Amendment. Act July 12, 1952,
the places covered. added subsec. (5).

The present section has made possible Legislative Mistory. TFor Ilegislative
the gllocation of the diverse provisions of history and purpose of Act July 12, 1952,
chapter 11 of Title 18, U.8.C,, 1940 ed., to see 1952 U.S.Code Cong. and Adm.News,
particular chapters restricted to particu- p. 2101
lar offenses, as contemplated by the al-
phabetical chapter arrangement.

Enumeration of names of Great Lakes
was omitted as unnecessary.

Cross References
Laws of states adopted for areas within federal jurisdiction, see section 13 of this
title,
Library References

Criminal Law ¢=97(2). C.J.S, Criminal Law § 137,

114

a i

Geperally =
Admissibility of evidence 33
Concurrent
Jurisdictiom ever land 11
Maritime jurisdictiom 9
Conséruction 2, S
With other laws 3
Ceourthouses, places purchased
tion of 22
Custom houises, places purchas
tion of 23
Dams, places purchased for
28
Disirict of Colambia 135
Dockyards or mnavy jyuards, ]
chased for erection of 24
Evidence
Admissibility 33
Weight and safficlency 34
Bxelusive or concorreat Jurisd
land 14
Forelgn waters and ports 7
Ports, places purchased for
25
Great Lakes and connecting
Guano deposits, islands cont
Habeas corpus 38
High seas and walers withi
Jurisdiction
Generally €
Foreign waters and ports
Indisn lands and reservations
Indictmenst 351
Islands containing guaae d¢
Sudicisl notice 33
Jury trial 32
ILaw governing 4
Locks and dams, places pa
erection of 28
Military pests and reservation:
National ies, places D\
erection ot 27
Nationsl parks 18
Nationality, ownership or p
vessel 10
XNavy ysards, places purchased
of 23
Ovwnership or possession of
Xand 13
Yessel 10
Places purchased for erectinn
buildings 21-38
Generaliy 21
Counrthouses 22
Custom houses 23
Dockyards or navy yards
Forts 23
Locks and dams 28
National cemeteries 27
Post offices 28
Possession of
Xand 13
Yessel 10
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18 § 11 . CRIMES Part 1

couniry issued as money without anthor- broad enough also to embrace the gov-
ization by proper ollicer of the United ernment of a country with which the
States was not intended to-limit the quot- United States is at war. U, 8. v. Gertz,
ed term to that of a country with which C.A.Hawaii 1957, 219 F.2d 662

tha United States is at peace, but is

§ 12. Postal Service defined A o

The term “Postal Service”, as used in this title, includes the “Post
Office Department” and every employee thereof, whether or not he
has taken the oath of office.

June 23, 1948, c. 645, 62 Stat. 636.

Historical and Revision Notes

Teviser’'s Note. Based on Title 18, U. This section consolidates sections 301
S.C,, 1940 ed., §§ 2301, 360 (Mar. 4, 1800, c. and 360 of Title 18, U.S.C. 1940 ed., with
321, §§ 230, 231, 35 Stat. 113+ [Derived necessary changes in phraseology. 8S0th
from R.S. § 3832]). Congress House Report No. 304

Cross Referamces

Postal Service generally, see section 1 et seq. of Title 30, The Postal Service.

Library References

Post Office &2, €.7.8. Post Office § 2 et seq.

§ 13. Laws of states adopted for areas within federal juris-
diction :

Whoever within or upon any of the places now existing or hereaf-
ter reserved or acquired as provided in section 7 of this title, is
guilty of any act or omission which, although not made punishable
by any enactment of Congress, would be punishable if committed or
omitted within the jurisdiction of the State, Territory, Possession,
or District in which such place is situated, by the laws thereof in
force at the time of such act or omission, shall be guilty of a like of-

Al

fense and subj_ect to a like punishment.

June 25, 1948, c. 645, 62 Stat. 686.

Historical and

Reéviser’s Note. Based on Title 18, U.
S.C., 1240 ed., § 463 (Mar. 4, 1009, c. 321, §
289, 33 Stat. 1145 [derived from R.S. §
8391; July 7, 1898, c. 578, § 2, 30 Stat.
T17]; June 13, 1933, c. 85 48 Stat. 152;
June 20, 19335, c. 284, 49 Stat. 304; June 6,
1940, c. 241, 54 Stat. 234).

Act MMarch 4, 1909, § 289 used the words
“now in force” when referring to the
laws of any State, organized Territory
or dlstrict, to be considered in force.

As amended on June 15, 1833, the
words “by the laws ttereof in force on

Revision Notes

June 1, 1923, and remaining in force at
the time of the doing or omitting the
doing of such act or thing, would be pe-
nal,” were used.

The amendment of June 20, 18235, ex-
tended the date to “April 1, 1935 and
the amendment of June 6, 1940, extended
the date to “February 1, 1540,

The revised section omits the specifica-
tion of any date ns unnecessary in a re-
vision, which speaks from the date of its
enactment. Such omission will not only
make effective within Federnl reserva-
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Ch. 1

tions, the local State 1
the date of the enactmen
but will authorize the 1
apply the same measuri
offenses as is applied

State under future charc
law and will make .-una
pro forma amendments
keep abreast of change
Io other words, the revis

Criminal Law &=16

Acts eor omissiens neob
by Congress %
Admissibility ol evidener
Areas within federnl juri
Arrest 28
Breaking and entering
eommit larceay, offems
Cinssilication of olfense
Counstitutionality 2
Criminal libel, offenses
Definition of oifense 9
Disorderly comduct, of:
14
Double jespardy 20
.Embezzl L. off
Eaforeement of law 11
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THE WHITE HOUSE

WASHINGTON

May 9, 1975

MEMORANDUM FOR: DUDLEY CHAPMAN
FROM: PHILIP BUCHEN , . [A},g-

Attached is a memo of May 8 to me from
Art Quern with an accompanying memo.

Kindly review and prepare suggested response
for me to send.

Attachment




THE WHITE HOUSE

WASHINGTON

May 8, 1975

MEMORANDUM FOR: PHIL BUCHEN

FROM: ART QUERN @W

SUBJECT: Department of Defense Abortion
Policies .

This is to solicit your guidance in a question regarding
Federal policy toward legal restrictions on abortions.

Background

Pam Needham and I recently met with representatives of the
American Civil Liberties Union to listen to their comments
regarding Federal agency abortion. policies. We learned at
the meeting that their major concern was a 1971 Executive
Order signed by President Nixon which directed that any
abortions on military bases ~should be performed in accordance
with relevant State laws.

Issue

The ACLU is concerned that the 1971 Executive Order conflicts
with the more recent 1973 Supreme Court abortion ruling that
State laws cannot limit abortions (at least in the first
trimester). ACLU contends that some States still enforce
restrictive abortion laws. Many of these laws are in the
process of being tested in the courts. :

The ACLU contends that by virtue of this Executive Order
requiring military bases to adhere to State law in regard
to abortions Federal policy does not conform to the ruling
of the Supreme Court. In addition, they claim that abortion
is the only medical service provided on Federal military
establishments which is so subject to State statutes. They
further argue that this policy is inhibiting other Federal
programs (non-military) from adhering to the Supreme Court
decision. Their solution is for the President to rescind
the Executive Order and to allow unrestricted abortions on
military installations and Indian health service facilities.
The ACLU's paper is attached.
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Comment

We told them we would look into the questions they were
raising. They subsequently went to the press and indicated
that they were not encouraged by the response they had
received at our meeting. We would appreciate your sug-
gestion as to how we should proceed. e

Attachment

cc: Jim Cannon
Pam Needham
Bill Gulley

’\f

I Fyat L

N ,).'/’



MEMORANDUM

RE: EXISTING POLICIES WITHIN THE FEDERAL GOVERNMENT WHICH ARE.
IN CONFLICT WITH THE 1973 SUPREME COURT DECISIONS ON ABORTION.

DATE: May 5, 1975
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In the course of its efforts to secure nation-wide compliance

with the 1973 Supreme Court decisions on abortion, Roe v. Wade,

410 U.S. 113 (1973) and Doe v. Bolton, 410 U.S. 179 (1973),

the Reproductive Freedom Project of the American Civil Liberties

Union has found that the abortion policies_of federal govern-

‘ment health care providerS‘deViate significantly from the prin-

ciples expressed in Roe and Doe and the cases decided since
1 ' -
then. :

_ lLitigation subsequent to Roe and Doe has clarified the
following issues, among others, which were not explicitly re-
solved in those decisions: 1) whether public hospitals could
refuse to permit abortions, 2) whether welfare payments could
be denied for abortions, and 3) whether consent, spousal or
parental, could be required for a woman to obtain an abortion.
Courts have consistently provided negative answers to these
questions, and in the course of doing so, have referred back to
Roe and Doe and the clear enunciation there of a woman's funda-

"mental right to have an abortion within the first six months of

pregnancy.

Cases in which public hospitals have not been allowed to
refuse to permit abortions are Nyberg v. City of Virginia, Minne-
sota, 495 F,2d 1342 (1974), Doe v. Hale Hospital, 500 F.2d 144
(1974), Doe v. Poelker, 497 F.2d 1063 (8th Cir. 1974), Doe v.
Mundy, 378 F.Supp. 731 (E.D. Wisc. 1974), aff'd F.2d
(7th Cir. Jan. 30, 1975), Orr v. Koefoot, 377 F.Supp. 673
(D. Neb. 1974), Santiago v. Colon, Civil No. 74-862 (D.P.R.
Aug. 6, 1974), and Roe v. Arizona Board of Regents, 2CA-Civ. 1834°-

(Axriz. Ct. of Appeals, April 21, 1975). 1In two oOf these cases
(Nyberg v. City of Virginia, Minn. and Doe v. Hale Fospital),
the Supreme Court has refused to review appeals from the hospitals,
thereby leaving the lower courts' orders intact. And in two “___~"

more of these cases (Doe v. Poelker and Doe v. Mundy), the courts

(footnote continued on next page)
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Among those federal agencies whose policies conflict with
the Supreme Court'sbaﬁd lowér federal courts' decisions are the
Départment of Defense, the inilian Heaith and Medical Program
of the Uniformed Services (CHAMPUS), the In@ian Health Service,

the Bureau of Medical Services, and the Peace Corps.

e
P
o

In addition, many federal emploYee health insurance programs
do not cover abortion as a legitimate medical expénse. Since all

federal employee health insurance policies do provide covergge

et i e e e e e e A e A 2 1 - ot o e e

(footnote continued from preceding page)

have said not only that public hospitals cannot xefuse to provide
abortlons, but also that they have the p051t1ve duty to prov1de
serxrvices for them.

Those cases in which courts have ruled that welfare payments
cannot be denied for abortions, whether "elective" or "therapeutic,”
are Klein v. Nassau Medical Center, 347 F.Supp. 496 (E.D. NY 1972),
Doe v. Rampton, 366 F.Supp. 189 (D. Utah 1973), Roe v. Norton,

380 F.Supp. 726 (D. Conn. 1974), Doe v. Rose, 499 F.2d 1112 (10th
Cir. 1974), aff'd on other grounds, s, 505 F.2d 186 (3rd Cir. 1974),
vacated on other grounds and hearing en banc ordered on Jan. 31,
1975, Roe v. Ferguson, No. 74-315 (S. D. Ohio, Sept. 16, 1974) at
43 LW 2143, Wulff v. Singleton, No. 74-1484 (8th Cir. Dec. 31,
1974, reversing 380 F.Supp. 1137 (E.D. Mo. 1974), Doe v. Myatt,
No. A3-74-48 (D. N.D. Jan. 27, 1975), and Doe v. Westby, 383
F.Supp. 1143 (D. S.D. 1974). These rulings have all reasoned
that when a medical benefits system pays the expenses of women
who choose to terminate their pregnancies by childbirth, it must
also pay the expenses of women whochoose to terminate their preg-
nancies by abortion. In short, the state must be neutral in the
- childbirth v. abortion choice. T ' '

Cases in which consent requirements have been declared un-
~constitutional are the following: Coe v. Gexrstein, 376 F. Supp.
695 (7 D. Fla. 1973), Doe v. Rampton, 366 F.Supp. 189 (D. Utah
1973), Wolfe and Crossen v. Schroering and Hancock, Civ. No.
C-74-186-L (W.D. Ky. Nov. 19, 1974), Baird v. Bellotti, Civ. No.
74-4992~-F (D. Mass. April 28, 1975), Foe v. Vanderhoof, No.
74-F-418 (D. Colo. Feb. 5, 1975), Jones v. Smith, 278 So. 24 339
(Fla. Ct. App. 1973), and Doe v. Doe, 314 N.E. TE. 24 128 (Mass. S.J.C.
1974). On this issue, the courts have reasoned that since a
state itself cannot prohibit a woman from having an abortion, it
cannot delegate this veto power to her husband or parents.

‘afkya%“
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for childbirth, those which do not provide coverage for abortion
clearly limit a woman's options insofar as she is denied one of
her only two alternatlves——l e., Chlldblrth and abortion--to

" her condltlon of pregnancy. Although no .court dec1810ns have
requlved payments forx abortlons, per se, they have always

reasoned that when a public agency prov1des payment for maternity

care, payment for abortion must be provided also.

THE 1971 PRESIDENTIAL ORDER

While the Deépartment of Defense, CHAMPUS, the Indian Health

-

Service, and the Bureau of Medical Services sometimes provide
abortion ‘sexvices, they do so only on the basis of the pre-Roe
and -Doe Presidential Order of 1971, which specifically directed
military base hospitals to perform ebortions in accordance with
sfate law. Its purpose was to overturn the more liberal policy
~issued by‘the Department of Defense on July 31, 1970, which
- permitted abortions at‘military base hospitale, regardlese of
~ state law.

~'A1though President Nixon's justification for handing down
this order might have beeh'based on a desire to minimize
conflicf beﬁween state and federal law and to keep military
-bases from projecting the reputafion of "abortion mills," a more
likely rationale for fhe Order was his personal aversion to

abortion, fortified by public opposition to the military's pollcy

AN
reflected in mail to the White House. Certainly the former tWO <
concerns were vitiated by the 1973 rulings which made abortions &

. . /Y

legal in all states.

»
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In his statement upon delivering the Order on 2April 3,

1971, the former President said:

« « « X have directed that the policy on abortions

. at American military bases in the United States ;
be made to correspond with the laws of the states i
where those bases are located. If the laws in a '
particular state restrict abortions, .the rule at
the military base hospltals are to q&rrespond to
that law.

The effect of this directive is to reverse
service regulations issued last summer, which had
liberalized the rules on abortions at military
hospitals. The new ruling supersedes this--and
) has been put into effect by the Secretary of Defense.

- And furtheriin’thessame statemént:

A good and generous people w1ll not opt, in
« my view, for this kind of alternative to its social
. dilemmas. Rather, it will open its hearts and homes
to the unwanted children of its own, as it has done
for the unwanted millions of other lands.

Weekly Compilation of Presidential
Documents, No. 15, week ending
April 12, 1971, p. 598.

In 1971, state laws‘varied considerably. Some’seventeen
states had already "Jiberalized" their abortion laws, while
- other staﬁes were beginning to rethink theirs. After the Supreme
Csurt decisions, there Csﬁld still be variations.fromvsfate to
Stste with respectvtO'some-aspécts.of abortion law (e.g., states
could make regulations to safeguard maternalﬂhealth.in the‘
" second trimsstér, aﬂd‘thsy-could proscribe abortion altogethér

in the third trimester unless a woman's life or health were

in danger), but the states could not constltutlonally interfef®’

'

~

. . . . . . -«
with a woman's decision to have an abortion during the firs “
. C]
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laws.

six months of pregnancy.

In short, the Supreme Court ruled in 1973 that the abortion

decision 1) was protected by the constitutional right of privacy

and the exercise of that right, 2) was a matter only for the

pregnant woman and her physician, 3) could not be prohibited

by the state durlng the first six months of pregnancy (oxr prior

to v1ab111ty),,and 4) if prohlblted thereafter, must neverthe-

“less be protected when the woman's llfe or health was at stake.

At the same time, the Supreme Court said.that all state laws
must conform Wlth the trlmester scheme 1t devised.

Thus, if the 1971 Pre51dent1al Order is read now in light

of the 1973 decisions, there need be no real conflict. If

. states had strﬁck,down'their 0ld laws and made their new ones

to conform with the guidelines of Roe and Doe, there would
be no problem with restrlctlve state laws, and hence with the
Pre51dent1al Order. However, either out of sheer deflance
or simple neglect of these decisions, states have both kept .
their_olo restrictive laws and passed additional ones which
’are'invdirect violation of Roe and»ggg. |

.In actuality, the_Preeidential Order is interpreted very
strictly accordihg to pre—i973 standards so thét'any dispute
between a restrictive statellaw and the Supreme Court decisions
is resolved by federal health care providers on the side of
state law. In addition, the military branches have their own

regulations which are even more restrictive than many state

e e
 an B e cnm—
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Although the state laws which infringe upon a woman's right
to ﬁave'an abortion are being systematically chalienggd and
invalidated in fhe courts, it is clear that some states will
never tire of defyiﬁg the Supreme Court by continuing to pass
restrictive abortion legislatioh.ﬂAThis-is esgébially true of
legislators who accord less iﬁpbrténce to the Constitution
than to pressure from isolated groups éeeking to impose their

‘beliefsAupon the.entire society.2 It is not difficult to see
how the coﬁf1i¢t between restrictive Sfété*1aW$;¢9uE}9d”w%§§_§h§
1971 Presidéntial Order, and the Supreme Court deqisions,
coﬁtinue to cénfuéé'and intimidate health care provide:s within.
the federal government.

Thisfconfusion is understandable. in light of the Executive
Branchfs failure to revise its 1971 policy after the 1973
Supreme Cou?t decisions were handed down. Although the '71
éresidential'brder is legally obsoiete, that fact is simply

not known to government health care providers who think they

must abide by either unconstitutional state laws or the policies

of their own agencies, rather than the law of the land.

25¢e "Constitutional Aspects of the Right t¢ Limit Child-
bearing," a Report of the United States Commission on Civil
Rights, April, 1975. 1Its recommendations to the Congress are
1) to reject constitutional amendments proposed to undermine
existent constitutional guarantees in matters related to
childbearing; 2) to reject any other legislation proposed to
restrict such constitutional guarantees, and to repeal that which
has already been enacted; and 3) specifically to repeal a dis-
criminatory, anti-abortion provision in the Legal Services Cor-
poration Act. 4

.......
S



Currently, When asked about their abortion.policies; ad-
ministrators of the agencies enumerated above cite the 1971
Presidential Order only. Their failure to mention the Supreme
Court decisions indicates that 1) they simply do not acknowledge
fhose decisione,.orVZ) they do acknewleage the¥decisi0ns, bﬁt
feel that the Supreme Court decisions cannot supersede a. Pre51—
. dential Order, and that only another Pre51dent1a1 Order can.
'Tae latter seems more prevalent.. .

Thie unnecessary confusioﬁ’can be eliminated easily with
the issuance'pf‘a new Presidential Ordei, rescindipg'the old
lene and ordefing all gqverhﬁeﬁt policies regarding abortien
to be ﬁa?e in accordance with Roe and Doe.

Summarized below are the results of my inquiry into the
current policies of government related health care providers

~on abortion services.

DEPARTMENT OF DEFENSE

In response to a letter of inquiry (Fan. 23, 1975) to the
_Debartment of Defense, Vernon McKenzie, Principal Deputy Assis-~

tant Secretary of Defense, Department of Health and Environment,

said:

l. In October 1966, the Secretary of Defense issued
a memorandum to the Secretaries of the Military
Departments which directed that family planning
services and supplies, including counseling and
guidance, be provided in accordance with sound
medical practice and subject to the availability
and facilities and the capabilities of the medi
staff of a military fac111ty.




2. In April 1971, the President directed that military
facilities located in states whose abortion laws are
more restrictive than this Department's general po-
licy must adhere to those states' laws; and

3. No such modification of the above family planning
policy is in effect concerning sexual sterilization.

Under the broad family plahning policy which Mcﬁenzie cites,
there is evidence that Mgdical Corps members feared performing
a variéty of medical duties in violation of a state civil or
criminal statute. In the spring of 1970, DOD Deputy Assiétant
Secretary Louis M. Rousselot issued a memor andum to the Surgeons
Generxal in response to this problém. The memoraﬂéum declared,
"State statutes have no force or effect on Federal 6fficers
when engaged in Federal functions pursuant to federal law."
Rousselot then requested wide dissemination of the memorandum
ig order "to allay the fears and anxieties of any Medical Cozrps
officers whoimay be concerned about this matter."

On July 16, 1970, Rousselot issued a memo specifiéally
on aboftions, saying they were to be performed “when medically
necessary ox fof.reasons of mental health," and subject to the
availability of space, facilities,.and capabilities of the
| medical staff. On July 31, 1970, Rousselot further clarified
this policy: ‘he said clearly, "authorized family planning
procedures should be provided in military facilities in the

United States without regard to local state laws." (Emphasis

mine.) This policy no doubt precipitated the April, 1971
. : - . FERON\
Presidential Order, which made abortion an anomaly on military <\
w

bases in that it was governed by state law when all other 2

"federal functions" were governed by federal law. . ~—

4
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Now that the Presidential Order and_the Supreme Court
decisions are in conflict, I am told (by telephone) by Major
Thomas Ely, Consultants and Ambulatoxry Division, Office of
the Army Surgeon General, that the three Surgeons General have
petitioned the Secretary of Defense to change Department policy
to comply with Roe and Doe. Howevef, McKenzie%g_letter did
not mention any current effort to revise military policy, and
I have not received any response to my 3/11/75 iétter to him,
asking about such revision. » .

Alfhough the various branches of,the'military have formu-
lated their own policies with respect to abortion, they all ¢
defer to state law when it is more restrictive. As the policies
of the separate military branches will demoﬁst}ate below, there
are current regulations to permit only "medically indicated"
‘abortions, to require parental and spousal consent, consultation

with a second physician, and the imposition of an arbitrary time

frame within which abortions "should" be performed.

Axrmy

Although there is no definition of what constitutes a
"medical indication" for abortion in.the writtenuérmy policy, I
| was told peé.telephone by>£he Direétor of Health Care Opefations
that the Army does abortions "for health reasons," a phrase

which suggests the "therapeutic"/"elective" distinction. If

the Army performs only "therapeutic" abortions, its policy
violates Roe and Doe and subsequent litigation on that ground,
as does its practice of reéuiring a consulting physician and

o

parental consent for minors.
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The Army's policy, as stated in Army Regulations 40-3,

paragraph 2-25 (September 17, 1973) appeérs as follows:

c. Abortions may be performed in Army MTF's
(Mllltary Treatment Facilities) when medically
indicated or for reasons involving mental health
and subject to the availability of space and facili-
ties and the capabilities of the medical staff. Written ~
consent of the patient and concurrence of one qualified
physician consultant are required prior to the proce-
‘" dure. Consent prior to abortion of unemancipated minors
will be obtained in accordance with paragraph 2-24 . . . .

-

When there exists-a conflict with this policy and state

law:

‘ f. Abortion procedures in Army MTF's in those
«-states where the state criteria on abortions are
more restrictive than the policy outlines in ¢
above shall be in accordance w1th the more restrictive
crlteria.
It is impossible that any state law in conformance with
Roe and Doe could be more restrictive than the policy outlined

in “c.“ :'_‘-:'."_.'_:':L'm;
Air Force

It is noteworthy that "thefapeutic“ abortidﬁ is defined
in the Air Force regulations as "the removal of the intra-
uterine human embryo or fetus from its mother before viability"
when in fact,-this is an accurate definition for all abortions,

both "therapeutic" and so-called "elective." (There is no

The policy of the Air Force is as follows:




i

1
When medically indicated including mental health
reasons, pregnancies may be terminated in Air Force
hospitals subject to the availability of space,
facilities and the capability of the medical staff,
ideally before 12 weeks of gestation. Although Air
Force medical practice is not subject to regulation
under state law, it is a matter of policy in those
states where criteria on termination of pregnancies
are more restrictive than the above, the Air Force
will conform to those statutes and pragtices which
are determined applicable by proper sfate authorities
until changed or amended by state legislative action.
- In those states that lack current legislation or
whose legislation is ambiguous, determination or
interpretation of the state law is the responsibility
of the local Judge Advocate. \ =

Air Force Regulations.160—12,
paragraph 23 re: "Therapeutic
Abortion" (Sept. 9, 1974).

-

‘Aix Force policy requires both spousal and paréntal (in
the,case of unmarried minors) consent. Whiie no concurring
physician's opinion is required, the patient's medical record
ﬁugt contain statements of 1) need for a "therapeutic" abortion,
and 2) conseﬁt from the patient, spouse, 'and parents, as applicable.
Thus, the certification of "therapeutic" need, the consént,re-

quirements, and the "suggestion" that abortions be performed

before twelve weeks of gestation all infringe upon a woman's

fundamental right to decide with her physician to have an abortion, %

~ as defined by Roe and Qgé.‘

In keeping with the practice of general military health
care, when space,’facilities, or staff is not available, patients
may be referred to other Air Force hospitals or else given

a "non-availability" statement for treatment in other kinds of

facilities.

e s
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It should be noted that in the Air Force sterilization
procedures may be performed "in accordance with sound medical

practice subject only to the availability of space and facilities

and the capabilities of the medical staff. Neither State laws

noxr local medical practices will be a factor ;gimakigg these

determinations." = (Emphasis mine.)

Navy

On April 30, 1975, per telephone conversation, I was told

by Lieutenant_Bob Taylor in the Management Information Division

' tKat pre-Roe and Doe Navy regulations (SECNAVINST 6300.2A,

Form A 71) are “"out of date, illegal, and no longer used."

Lt. Taylor says that there are no written instructions now, and

“until general Department of Defense policy is revised to comply

withiggg and Doe, the Navy will use Roe and Doe as its policy,
even when state laws conflict.

However, when asked about specific requirements of the new
Department bf Defense regulations (which he Had in hand, but
could not release because £hey have not been finalized), Lt.

Taylor said that only in the first trimester will abortions

" be performéd in accordance with Roe and Doe. In the second

trimester, he said, abortions will be performed in accordance -

with local law (the Supreme Court decisions allow second
trimester regulations by the states only to safeguard matern
health). 1In addition, there are spousal and parental consent

requirements "in the absence of local law to the contrary."



Clearly, then, the Department of Defense's proposed revised
policy will not be in conformance with the guidelines established

by Roe and Doe unless further revisions are made.

" CHAMPUS P

-

The Civilian Health and Medica} Prograﬁ of the Uniformed
.Services is a cost-sharing civilian health care program for .
approximately eight'million dependants and ret%;ees of the
seven Uniformed Serviéés: Army, Navy, Air Force, Marine Corps,
Coast Guard,»énd the Cemmissioned Coxps of the Public Health
Sgrvices and of £he National Oceanic and Atmospheric Administration.

While there is no explicit language excluding abortion
‘coverage in the CHAMPUS pamphlet, I was told (per telephone
conversation) by the Director for CHAMPUS Policy, Office of
Aésistant Seéretary of Defense for Health and Environment, that
policy with respect to abor£ion is to follow state law, and
further, that CHAMPUS probably does not provide coverage for
abortion servicéé where there is any conflict between state
and federal law.

Because the CHAMPUS ﬁrogram covers military-dependents and

retirees, it seems highly probable that the 1971 Presidential

Order is the reason--direct or indirect--for CHAMPUS's policy/®
ot

even if the Order itself is not cited as the basis for it.

P
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INDIAN HEALTH SERVICE

The Indian Health Service's 3/28/72 statement of policy

with respect to abortion remains unchanged since Roe and Doe:

Although the doctrine of Federal supremacy pro-
vides that state and local laws shald’ not be ‘
binding on Federal officers and employées acting
within the scope of their office, it is Presidential
gglicx that abortion procedures in Federal medical

acilities be made to correspond with the laws of
the state where those facilities are located.

Bophasis mine. Indian Health
Manual, TN No. 72-2 (3/28/72),
- 3=9.2, Abortiqns, p- 4.

-

- Sterilizations, however, are a private matter between
patient and physician:
The performance in IHS facilities of male or
female sterilization procedures . . . is a matter
to be decided between the patient and the physician,

irrespective of state laws.

Ibid., Sterilizations, p. 5.

Because thg_Indian Health Service is part of the Health
Services Administration, under the éegis of the Department of
Beaith, Education, and Welfare, a letter of inquiry regarding
~ the above Waé addressed £o Dr. Louis.Hellman, Deéuty Assistant
| Secretary for Population Affairs, DHEW. Dr. Hellman's response
(March 19, 1975) included the following points:

1. The Indian Health Service was advised by our (HEW'

General Counsel to follow the Presidential Order a

will continue to do so until a new Presidential Orde
is issued;

2. 1In spite of the Supreme Court Decisions of 1973, each
state law must be tested and found uncopstitutional; and

A



3. There is no way at the present time that HEW can
set up a standard national policy which would abridge
state law.

BUREAU OF MEDICAL SERVICES

The Bureau of ﬁedical_Services is also p;;t of the Health
Services Administration, Department of Healthfﬂfducation, and
Welfare. Pertinent health care providers in itg jurisdicfion
. are Public Health Service hospitals. I wasvtolé in a letter
(April 7, 1975) by the Director of the Bureau of Medical
Services that "the pdlicy of the Buréau of Medical Services
conforms with the policy established by the Admimistrator of
the Heal?h Services and Mental Health Administratioﬁ on February,
1972." The policy for the Bureau of Medic%l Services is exactly

the same as that for the Indian Health Service (see above).?

-PEACE CORPS

While the Peace Corps pays for all other health needs of
ité Volunteers, the Peace Corps says in its 12/5/73 Manual
(Section 242, p. 7) that "the medical expenses incurred by a

Volunteer in having an abortion will not be paid-by the Peace

3The Health Services and Mental Health Administration are now
two separate agencies. The Health Services Administration includes
the 1) Indian Health Service, 2) Bureau of Medical Services which
provides direct care to eligible persons through Public Health
Sexvice hospitals and clinics, 3) Bureau of Community Health
Services which provides direct health care through grant programs,
and 4) Bureau of Quality Assurance which does not provide any
direct health care.

-
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Corps." 1In recent conversations with Peace Corps personnel,
we have learned that there is a more lenient, unwritten policy
towards paying the expenses incurred for a "therapeutic"
abortion, the definition for which appears to be subjective
~and arbltrary at worst, and purely medical atgbest

-

Revertheless, adoptlng what it calls a pollcy of complete

v

neutrality with regard to abortion, the Manual stresses that

“The Peace Corps does not authorize abortions in any sense."

(Undexlining in original.) The Manual does say that medical
advice, counseling, and return transportation to the United
 states will be provided for all single pregnant Volunteers, ﬁut
not the cost of the abortion itself.

. Thué, while the Peace Corps does not refe: to the Presidential
Order of 1971, it nevertheless evades compliance with the 1973
Sgpremé Court decisions. And adain, an agency of the federal
ébvernment h;s agreed to provide care for only one alternative
to pregnancy (childbirth), while denying care f9r the other
(abortion). Such discretion on the part of public policy makers
'hgs been struck-down as unconstitutional by the numerous courts
Whiéh have dealt with the same issue as it applies to welfare

recipients.

FEDERAL EMPLOYEE HEALTH INSURANCE PROGRAMS

The Federal Employees Health Benefits Law requires its

several plans to include "obstetrical benefits." (See Section

[T
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8904, "Types of Benéfits," Appendix A, Chapter 89, Title 5,
United States Code—--Health Insurance.) Again, the principle
established in the Medicaid cases regarding payments for
elective abortions is pertinent: when an agency of the government
pays for general obétetrical and gynecologicalvservices, it must
. pay for béth oﬁtions used to deal with pregnaﬁ€;~—that is,
childbirth and abortion. ‘

In reviewing the manuals provided for the forty-six
government-sponsored health insﬁrance_programs,_I find that
all forty six provide maternity coverage while only twenty
eight health éians say clearly that they pay for eléctive
abortions. And of these twenty eight plans, some of the condi-
tions fo£ coverage are still dubious: two indicate payment for
abortions in accordance with state law, one for abortions which
are simply described as "legal," and another for abortions in
éhé first twelve weeks of pregnancy. -

Six of the plans clearly indicate payment for "therapeutic"
abortions. Two more of the plans indicate they will not pay
for "elective" abortions (one of these says it wili not pay
for."legal“'abortions!), and thereby indicate they will pay for
“®therapeutic" abdrtions.- i

Ten of the plans simply do not mention paymént for abortion,
whether "elective"™ or "therapeutic." But because several of
these are comprehensive plans, it is safe to assume that at
least some of them provide coverage for abortion on the same

basis as that for childbirth.
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Because the courts have repeatedly struck down the “thera-
peutic"/"elective" distinction in requiring welfare payments for
all abortions when maternity benefits are already provided,
it is time that insurors, especially those of federal employees,

revise their policies to eliminate it as wellzp

CONCLUSION

The 1973 Supreme Court decisions on abortion were not
self-énforcing; official_inertia as well as religiously moti-
vated oppositiqn to, abortion haé'impeded women's access to
abortion services. Conseq;ently, nation-wide compliance with
the principles of Roe and Doe has been achieved oniy by a very
active second round of litigation which has succeeded in
trans;ating a rule of law into a functioning process by which
some million women per year obtain abortions. Moreover, this
litigation has established.principles which apply directly
to the abortion policies of the agencies discussed in this
memorandum. {

First, the public hospital cases have all held that public.
agencies cannot discriminate against performing abortioné when .

they provide other obstetrical and gynecological services.

Clearly, then, military facilities, Public Health Service hospi-

crowded facilities or staff opposition. While no staff membe

should ever be forced to participate in an abortion (oxr
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sterilization) against his or her religious or moral principles,
the medical facility itself is not relieved from the responsi-
bility of finding medical personnel who will perform such

‘ procedures. If there are problems of space and scheduling,
they should be resoived in the same manner as;gimilar problems
involving other medical services for which alﬁerﬁative arrange-
ments a&e nade. | .

'Second, federal agencies and health insura;ce plans cannot
constitutionally exclude payment for women who choose to ter-
minate their'pregnancieé by abortion.while paying the expenses
of women who choose to ﬁéfminate their pregnancies by childbirth.
Though this érinéiple was established in welfare cases, it
applies to all public agencies which provide maternity benefits
without paying for abortion services. All the abortion litigation
gince 1973 warns that any attempt to justify the performance of
"therapeutic" abortions at the exclusion of "elective" ones is
constitutionally indefensible.

The'third principle concerns consent requirements, whether
spousal or parental. When.the Supreme Court said that the
‘abortion decision was one, protected by the constitutional
'right of privacy, and belonged only iovthe womaﬁ.and‘her doctor,
it- implicitly excluded pafents and épouses from any legal'role
in the decision-making process. Subsequent litigation has
reinforced fhis principle repeatedly.

The degree of conflict and confusion regarding abortion

policy among federal health care providers is due, in large

e unly
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part, to the 1971 Presidential Order.

Because the courts have

clarified additional issues unresolved in Roe and Doe--public

hospitals, public moniecs, and third-party consent--there is

no reason why the fedc:al government cannot, and should not,

instruct its agencies in unambiguous terms thaélrhe 1971

Presidential Order has been superseded by the 1973 Supreme Court

decisions.

In order to revise the policy of the executive branch

" of the government so that it conforms to the law, we recommend

3

*

b

#hat the 1971 Presidential Order be rescinded;

- that a new Presidential Order be published, indicating

that the Supreme Court decisions will now be the basis
*for abortion policy within all branches of the federal

_government; and

that this new order be widely distributed through
official channels to eliminate any further confusion
over what is, and is not, present law and policy with

respect to abortion.
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