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10/'Jl/74 

To: Ken Laauua 

From: Phil Buchen 

Could you pleue prepare 
a reapoue for me to 
• eDII to Bill Timmona. 

Tharaka. 



,ASSL'\TA '· • .\ fT,.l({'\,;f:Y Cl..f-':\"F.R -\.i 

Or Fa :-~ ( )r Lr.r.·· \L Cot ·:-.'lid 

~£pc:tr±m£n± .of ~Justice 
~as~ington, ~-fli- 2L153(l 

NOV 111974 

NEMORANDUM TO KE:NNETH A. L.t\ZARUS 
Associate Counsel to the President 

I enclose three OLC memoranda relevant to the effect of 
the "antilobbying" provisions of Federal law upon activitit:~s 
of the Executive branch. 

~ basic memorandum is the first, written by Mr. 
Katzt'Z:ch and dated October 10, 1961. The last two, dated 
May 14, 1969 and January 12, 1970, respectively, reflect the 
adherence of Mr. Rehnquist to the position taken earlier. 
For the record, I will note my own concurrence: Considerations 
of legislative history, consistent practice and constitution
ality favor a restrictive reading of 18 U.S.C. 1913, so as to 
apply its prohibitions only to attempts by the Executive 
branch to influence the Congress through the public. We do 
not interpret it to prohibit direct contact between author
ized members of the Executive branch and the Congress itself. 

As these memoranda reflect, however, there are occasions 
on which individual congressmen have asserted a contrary 
principle. Needless to say, we have no interest in provoking 
a conflict on the point. To avoid it, legislative contacts 
should be handled at relatively high levels. I think it is 
the prospect of hundreds of faceless bureaucrats running 
about the halls of Congress which caus s concern. 

a~-
nton· 

Assistant Attorney General 
Office of Legal Counsel 



THE WHITE HOUSE 

WASHINGTON 

11-13-74 

Phil: 

Attached is a memorandum from 
you to Bill Timmons in response to 
his inquiry of October 30. 

Ken ¥-



THE WHITE HOUSE 

WASHINGTON 

October 30, 1974 

MEMORANDUM FOR: PHILIP W. BUCHEN 

WILLIAM E. TIMMONS~ 

Lobbying 

FROM: 

SUBJECT: 

I have received through Don Rumsfeld your memorandum 
on Standards of Conduct for WH employees. 

The paragraph on Lobbying reminded me to raise an 
issue with you which is peculiar to the operations of the 
Office of Legislative Affairs. While we like to think 
we are providing information to Members of Congress, 
a reasonable case could be made that we are in fact 
lobbying under a strict interpretation of the law. How
ever, the Constitution gives the President certain 
legislative responsibilities and powers: Messages to 
Congress, calling Special Sessions, signing or vetoing 
legislation, etc. As agents of the President we do work 
to obtain measures that are acceptable to the President -
and try to defeat bills that are unacceptable. 

The question is what constitutes improper lobbying 
activities. Are there guidelines that should be followed 
in dealing with Members of Congress? 

cc: Donald Rumsfeld 



THE WHITE HOUSE 

WASHINGTON 

November 13, 1974 

MEMOR~"'-".::':DG.:\1 FOR: WILLIAM E. TIMMONS 

FROM: PHILIP W. BUCHEN'(?w. 0. 
SUBJECT: Lobbying 

In response to your inquiry of October 30, attached are three OLC 
memoranda relevant to the effect of the 11antilobbying 11 provisions 
of Federal law (18 U.S. C. 1913) upon the activities of your office. 

The basic memorandum is the first, written by Mr. Katzenbach and 
dated October 10, 1961 (Tab A). The last twoJ dated May 14, 1969 
(Tab B) and January 12, 1970 (Tab C), respectively, reflect the 
adherence of Mr. Rehnquist to the position taken earlier. For the 
record, current Assistant Attorney General Scalia has noted to me 
his concurrence with the views expressed in these papers. 

Read together, these memoranda conclude that considerations of 
legislative history, consistent practice and constitutionality favor 
a restrictive reading of 18 U.S. C. 1913, so as to apply its pro
hibitions only to attempts by the Executive branch to influence the 
Congress through the public. OLC does not interpret it to prohibit 
direct contact between authorized members of the Executive branch 
and the Congress itself. 

As these memoranda reflect, however, there are occasions on 
which individual congressmen have asserted a contrary principle. 
Needless to say, we have no interest in provoking a conflict on the 
point. To avoid it, legislative contacts should be handled through 
authorized channels and at relatively high levels. 

cc: Don Rumsfeld 
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!!erb~rt J . !!iller" .Jr .. 
Assista:l~ Attorn~:;. Gt:mer.al 
Cti.;;.i..-.al. D-Lv:iBion 

:::::tchole.a cl.eB. Katz.en.bach 
Assist:.-mt Attorney General 
Oi:fiee of Legal Coun~~l 

OCT 1 o 1951 I : 
r-v--' . 

/r.' 
I • 

!.et:t~ fl·o:: Cct:gres~ Gross in respect !1£ nlnbb_yingtt 
;tctivitle3 pf E!tecuti.ve Bzanch personnel. ·. 

This is iD :respu-nse to ~ request for r:r.t co~-::ut. reg:1rdin& 
Congress!:Sn I!. R. Gross 1 s letter of Aug-~st 24~ 1961 to the At
torney Gaaeral. Mr-. Gross called the Attorney General •s atten
tion to tes~y given o:1 Aug-ust 4 11 1961 by Sargent Shriver~ 
D'f-rector of the P~ce Corps~ b-3fore the Subcoamittee on !~over 
UUlizat:ien of the ams:e ?ostoffice and Civil Sm::v!ce Conmi4:t:ae 
to_ t.he effect that Dill ~.eyers~ a 'Prld euployaa cf the Peace 
Cor?s, bad j cinad bi=l in c.onf..:.:. • i.ng ~"'ith ~_ricus Congre3-Sm co 
enlist their support of a bill t:o establish that organiz.atiao 
o-n a 2-uttutory basis.. Mr. ~ass is of tbe vie':7 that this a.:::tion 

· bj. }f~~s. Shriver and Moyers conflicted \~ith seeti~n 209 of th.e 
~ern! Gover:n:rent Appropri.aeiona Act, 1961 Y end requ~5ts a 
'•revi.ew and dispositionu of the mat.t2r. 

'JNo part of_ any appropr!at:i.rm- ccneained in tid.s or 
any other Act,._ cr cf tt-e .funds available fur e:p~ndi~~a 
by aey !ndlvidual~ corpcration, or agency inc!ud2d in 
this or any otlr-~ Act~ shall be us-ed for publicity or 
propaganda purp-o!lea &sigoed to support or cktieat lcgi.a
la~ pending bi:!fore- Ccngress. n 

A similar or ids...2Qtica1 prov4-3ion bas been enac-ted :Ln <,-ne or ClOl:'C 

ap~opri.atiml acts each year s:!.nca 1951 Y uhen it: appeared ~-;----~...._ 
sectian 4C8 of the ~~ar~nt of Agriculture Appropriation ~ 

1952 1/ and shortly the~eaftar in section 603 c.f the Ini:ep 
Offices Appr:opr....ation Act, 1952~ !:J 
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""::~ ;;»:ovi.:doo ::Jad.e its >>~4':J ia-c.o :::n~ Dcp;:tr~::..'f.!.."tl ;: o£ A;:;ric:Jl-
\ ~· i Jl. ... , ... - '1 • - ~"1 J • 

:.;~e ~wror-.... at ~n r-et~ J.;t.)._" oy ~.:1'03 o.r a ;:...._oor ~cn.,.:s...mt: :.4"1 

.:~ ·Jouse. J} '!ht:! .::3.ponsor u~ the :loh::nC8lh::J Ccur:;r~~s~n ,:; .. ':Lt~'t 
·;i · ':i.iccn::;i:l , :~as ~=itic.::z.l ~:f th~ n;.;mb~r of· public rolationoia 
?~rscm.1~~ ~!:Uploye1:l in thf.! ::;-o--.;<ll"r.l!l~u.t: .a~zncies .-:1nd o:c the gr~at 
".fob:..--ne oi G.ovar:-~t publications. Ee -:r-eccc.::.-:.~nctatl hl.s ~~dt;"..en~ 
and it wa:3 adop..:!:!d !:l the ccnt:c:tt of st"'·tt~d.~g th~ flm-1 c£ such 
?Ubli..:ati.oos. §/ Alt:hvugh th:=:::e ,.,.ms no dis~..zs;Zicn o£ .... his a!~z:;~-

- . - ..__ ... . t' .. t • • i .. .. 
~-:::nJ: l.l1 c.ue .::>m:a~~ co-.:mJ. -=~-=a repor... ana. no m~nc.::.on or t:: ::..::1 ca-
~tc on the Sa~a.~ floor • Se::"'..at-.a discussion ot the iY::'lln~~ .n~e:h~nt 
in the !nd-opendent Offices Appropriation Act diaclos~d a cone~ 
on1y with t:he expenditu:r2 oi G.overr~"tlt f--.md$ £or personal ser
vices and publi:-.ations int::.anrled t:o affect the course o£ le,zisla
tivn by :oold:lng public opi11ion .. JJ T.aa enac~t ot t:hi..s pro
;rision in the yn.ars since 1951 baa be~n routine and without sig
ni.fica.nt Congressional c~t. 

It ~ill be seen that th\11 legi.slativa h:lstary of the lsngu3.ge 
in secti:m 209 of the Gen~ral w-vernment }~t:tar.s .\ppropriation 
Act of 1361 does not support the ~pplicatinn oi that se~tion c= 
.of th~ ident:!.cal legis.Lldon ctlrr~nt:ly in aff~t~ Y t:n ptn"ely 
privat3 ~~tiuss hy Executiv~ Branch official$ ~ith ~~mbers of 
Congraes . .?urthormo.ra~ th:= »publi_ei.ty or p~pagz.nda pu:x:?OS.e3" 
"Whi.ch are the :1ina !mQ. !!QQ. o:E the ·expendit--.Jl:~ ma6 unlawful by 
secti-on .209 cat4"10t reasonably ba fou-;1d to- inh~a in St.:ch privata 
ms!ethlgz ~ I .aa of the opinion 7 ~hm:-efore~ that Mr. Sh:i:i"'.fr~ .:1nd 
Mr. Moye:2:~ did not: violat:.s th---..! stat-Jtoey p~.ovl..si.on re.f~r::-ed to 
by Mr. Gross ~hen they visited H-::lmbe:rs of Co~gress i:; S"..Jppvrt of 
~h!! Peace Co~s legislation. 

Although~ .. Gross di.d not m:.mti.on 13 U.S. C .. S 1913, that 
stat-ute has so.>ne relevance in eo-coecticu with hi~ cor.:rplaint. In 
t.J..te absecc.a oi an express COD~essLnnal _.aut..bariz.:"lti.oil a:o the co:1- · 
t:ra.ry, -i:t prohibits the -osa. of .appropriated r..m~ 

~ ••• to pay for any pe:rs.onal service~ s.~;.e::r'....se~ent~ 
t9legram7 t.elaphone. l~t:t:e:r, pr~t~d or ~itt~ mattzr. 

5/ 97 Cong. Rae. 
fd J7 Cong. 2ec. 
J1 :> 7 Com g. \~~c . 
,agust 15> 1951; 

.. ~ , ~ ...... "=- .. ~ ? ·~,, ... ,...-¥"'"'~ 
::.::~ ·;-<:'!·- ..... ,.. . ,~, {~ ......... .... .. 
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:n~ .;:,ihcr device, inte:..1·.:iad or de:SiJ!l·~d ~o infl,.:.·~lc~ . ~ . ... ... ~ -J.n 1n7 m.::m-i.lr.!'r a ..... em.o:.;n: o:t: .... on~cs~ :~ ... o xavor ::r: ~~p-

?o~~, hy vote .cr: otb.ertTis~, 3:::41 lcgisl.:lticn or ::·.-p .. 
pro~riation by eon~~ss~ • • • but t!ds ~hall nc=: 
~event officers cr enployeoi!s o£ t..~e Unit~d St.acaa 
a:: o£ its c!cpartntants·.:J:t' ag~ncics fr~-:t comn:t~nicating 
'to )1'-'"11bers of Con~esa on t....~e. =~sues£: oi nny ~!~her 
or t!j Congres-s~ tb..-cugh the pr~ official d-:~ne.ls~ 
re-:r..lests for legisl·sticu or .aw.:opriaticus whicll 
they deem necessm:y for t~ efficient conduct ::>f t!l2 
y..Jbli~ business.~ 2/ 

18 rr.S ~C. s: 1913 is deJ:ived from section 6 of the Tx!.rd De
fid.eney ApFopriation Act• -17-!seal. year 1919. 1Q/ . \;'hUe the 
~tee r:eperu :aka n-:> tecilti.on of t...Us .secti.on:t ~e floor 
~~ge:r of ·!:he bill in the Thmsta explain~d that: 11/ ., 

"1• . . 

nit 1.s new legislation'# but it t1ill prohibit 
a ,ractice that lm~ b~en indulged in sa o£t:.en~ 
mthout regard to 'Wb.at ad."'rinisttat:tcn ia in !_!C';·;er 
- the practiea oi a ~.:u-r!au chiei or 'th2 head cf .a 
departaent ~idng letters tin:oug."'loa-1t the countJ:7; 
sending tele~..ms tbrollghc:ut tha ccu~try, far this 
oro~i.zat:i.oo,. for this mn, for that cc~pa.11y to. 
1Hri.ta his Congre.s~, t:o wire his Cm:gre:;:~ ~ in 
~:-.:11..£ af this or thst legislation.. • • • The 
geritl e~ from. Kentuc'k-J, ~!:1:" . She:::::-ley~ fox::.:...~ ch~~ ~
:Jan of this c~i t:tee $ during thQ closing days of 
the lsst Congress ~as graatly won::ied becauaa ha-
had on hiS desk ~.::aands upcn thousanda of tele
grams t~.at: had been started right here in ~~shington 
by so2:e official wiri:1g o-..:t for people to r.d.re 
Congre.s:sn::m:1 Sbarlsy £~ thi.3 approprf-at:!.oo and for· 
that:. N!r;,_ the--J use t:he cont .. ~ngent f:.md for t.hst 
purpose., and I have no doubt that the t~Jleg=~s 
sent for tba.t purpose cost tile Gove:rnmant on:e thsn 
$7,500. NtrW' , it: uas never the int<=:ntion o£ C.."':lgre83 
t:o appropriate :tOO'tk.'J for thl.a p•Jrpose ~ a:nd saction [6} 
;;,x the ~ill will absol'!ltely ~ut .a stop to tiv.Jt so-c~ 
::>i tt'ling. 11 
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t= .. .s "'~P~lr~~c. ~hl!.i; ·:a 1 • .> .. ~: ... j ~JlJ J::l.; : ·• ~:!l:-<1 tc.--: .:=.:;,! 1-. ~ . ~ . . 
:~'J~.:..y ::n~ .... .t'!ZillJ p1~r~s~~~ ;:.;;, ::ad r~::;;;J_ !-.:.:?ro.:-~lc!.c 1 ..lt:~ : r-o .... 
··L .... ~·· ,..,. ,....., .. .,.s~-L ... ':'\,..~4, .. -.~ ~h4""1rt ..-"_, .. ,,,1...,··>- .. ,l~--d }<~ ....... ~111· 1"' -J .... ._...,.:,)"('),a -• .. H_. ... ~ .... ~-"-" ........... -.. • .-~·_.,,.._ ..... , • • ...:..-... _..._ __ .._ ___ /) Y •-'•V• 

lJ .. d l . .' i ? - - • • 1 -
j • .. ) _ :110ui- oe~ -~-;) ;>-rec ,_ c.:.J ;~:e~u,t ""o#~"! 1)-=~~c:1 .o:t:~1....!J..:l_s I:ro , 
.. ;_).:.!..:.l:dn5,; .::>:c- -:>t.b.er-~i.so co:::;z;;-,micatiz::g in ~1JpfXYr'i: o£ :::ro-pos>;;;d l..; ~.;;
- u:.ion ::o ~-hers >:>:f Congress, as distinz~.d .. ::fhed .frct>1 'Cc-ogre.;~ .::s 
t :.)oJy ;) ~c~pt: upon t!le =zque~t of .s 'd>r-<b-cr.. ~br2.ov.er $ ~ppli~:i 

..!. ·~terallj, the .3<:!cticn :-.. rould zee-..n to preclu2:.:! :J..ny ccr:"',..-::.m.ic<J.t..:icus 
- ·;'};.Jt:~<.X!ver ~ ~h~th.:::r invitr!d or net, fr~m r _ )re.a~.:!nt:~tiv~s oi t:i~c 
-~.xecuti-.re 3::'..:::.ncll to Cong:re~s c-:: ~umbers o.E ~.;0'!1gr.J:::z fo?: t!;e (>UX'-

;?O~<i:! oi expressing oppositio:l to pro;?o:-J~-;d legislatic--n. '£he~~ 
::.:-;:-a~ prohibitions iut11a noc b~~ obser-red by either: t::1e !.egis .. 
1ative or the E:zet..""Utive B:rJ:I4ch .and~ as a practic-al c:-at:t:-a- ~ could 
·::1ot b.e obser~ed without great harm to tha la';r.~ng process. 
\ccordingly, I agroe with the conclusion r~!!had by r. .. ::m Senator 
"I'boitlas J . Dodd in his ~a:tJt.!u~ o£ June 7 ~ 1940 t:o 1-fr.. Uos:;~ 
(~ ,copy of which you forwsrded) t:utt this st.."ltut:e i.a t:o be con• 
~trued in t...~e light: o:f :i:t3 p1..!.rpvSa in order to av~id any absm:-d 
rusults flowing from its littn".al application.. Vie-.dng the. st:::lt
u(:e i:n t.hi.s light in "relatioa to the i::u:Jt.ant ::;::at:ter ' r <-l!1l oi th:e 
•;)pinlcn tbat it :lid not b?tt the conversations 1i..'1i.ch :-x. ~byers 
:.v~d ~"ith ·=~t:.ain t:!er:::hers oZ \:.:;ng=:-eas t!t the direction o£ ~n: .. 
~hrivm:- -even though t:.hc ·~¥Brs;:1tio-as toot~ place .at t.ha instanc~ 
of ;:rr.. 3hriver .and not at the req>.J~st oi tb~ Congresstcen. 

~as$ins to the inquiry o£ tho ~~ty Attorney Cen~nl as to 
'~4 .Just:ica p~sonnel can be used <.-n the hill~ 0 I mi;ht ohscrv·~ 
:.lt t..'le outs~t th:~t t!la so-called nrerle:ral lobbyn 003 ~o=e than 
'::.nlca been the subject: cf cltici.crm by ~~ers of Congress and 
oth~l:s . 12/ ~ever~ th2 critlcimn has almost alway~ arisen 
.from .activities by Gnv~nt offi:=ial.a ~~ch ~a ~ons:tder~d to 
b~ .ai.med at :rallying p~:.:bli.: opinion £or .m:- 3f;!1n.-.st ~-'nding legis
lat:L.~n .and not from t,.;e occ-c.:tttence r;f pe:rs.::r"~l e.on:EE:Aenc~a b:a
J:weea such oifid.als and M~rs of Cong:r.~ss or th:0ir ai~s. 13/ 

~J} See Tocpkins~ ~S!essi~al i~v?-sti~atian of LabR1in7J! A Sa-
: :acted 1\ibllogranht: (1956) ~ pp. 16-23, io-r a list o£ ~r.citi:lg.s on 
r:n.:! 1-a~lati.ve acti .. .r.tti.~s of the fed<~ral agen~ieu. 
"~:1/"' .... ~ p~·~-1~ ,,. ._.-3- <:>,.,b~ .... ..,...--t._t·~.a ........... ~~-blic-<·!-~:r- c\nd ~ .. ---·~-~ ,- , '~liD ..;:.,..) }]v,... ·-~c~au <W., .... i.tl..._. -..>""'" ..... 1!:,,_.~.._ ;....~ "4" ;;'U ..&..h.J u., _;,. ,,., • ..,~._..-"..>_;i· .,...·:..- <Jl... < 
~- . . . ~ ~ 

~.:n~ 'i~lse Comt:dt:t~·~ on E:x"o®tlitn-es conduct:~d <in l:t~l~,;-::.i "':.:3.-~on i:. ~ . ~ - = 
_ 7;!...7 .. 43 to inq'..Ji::e i..'lto 're?¢r'ts oi the ?~ si.st~t e£:fo=ts ~i "'~n .:~a 
.~e .:v.hlni.st:ritt.ive agrmcieas ,-,f Gov~~t to disc~edit Ccmgres'l 
;vi t:o :!.nilueo-::e l;!gislatloo. H' H .. R2pt .. 247!•, SQth Congra.s~ , 2d 
..... .. . ., f'lt":l~·~) .. -~ • , p • - ' J e-9 .. 
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:\c.;:.iv:i:t:ies t.o inv:esti.gate~ ~g ether thin~3_, 'ti!ll tiCtivi=ia:l 
;>i ~~u!i.e.s oi the fe~.;ll ,gov2!.::1tJ..:,..:>nr: L""ltend<:.:!d to inS:!u:..:wce, ~
.::!Xlrage , promote o~ =ettn:d lagislat::.ton. tt .l'f/ I:1 the cctrr se c£ 
:c~ks ~tie at. ~e begi:m:ins of hearings on t:his ?;.,a.;<! of th..:1 
Ccsnit~ee• 3 assi~ment. t!le Chaira.nn st:stad 15/ 

"..:\.s I sai.d in opening Gl.tr previou:J sessianf? in this 
series o£ hear'~, it is nc::essa:ry in a c~mcc:-acy~ 
for o~ citize:2S, individually or colleci::ivelj • ta 
seek to i.Dfluenca legisl.ati.o:l. It is ~qually neces
sary for the execut:i".re branch of Goverm:ent t:o be 
able tD make its views kn~""O to Congress en all mat
ters iD -mrl.cll i.t has r:asp.onsibilltie.s~ euti~s:7 end 
opiDian.a. The e::t~<.1rl:ve agencies have a definite re-

. ~t to e-~ss vi2W$ to Congresa:~ to ma.ka zug
zesti!ma ~ ta re(f.lest n.eed.ed legi.alat:i.oi:l> to draft 
-u.rOPOsad bill.s or ~:mdmeots. and so on .. .... ... .. ... 

~hat I ..il:!l tr-_r.L"lg to ~ke abundantly cl~tt here 
a t the start is thac ::he ~eeutive agen-cies h..::1ve the 
right $lld r~sp<:msibillty to seek ~ tin.fl!l~'nce7 e:l
cour~.e~ pr~te 01: retard legislation t in ~y cle= 
end proper--.!tod often e:J:~--2:el.y effective·~aap~ct:l, 
.and ~t ds.finit4'! =ach:L~y is provithd by lm~ ~ud by 
~tabli.shed c-..tst.oQ for the e;;;~-rcise of t~~sa rights~ 
but that~ uzu;f .. ~ certain conditions~ Feder-al .ft..""nds c::z~not 
be spent to im:"i.Uell<:\'! Consress. " 

The (!once:rn of the c~tt:;e ~s c..tt.ing this portic.n !>£ tht: 
he.ar'-ng$ ~--a-9 almost exclusively l:.":i.t:h condl.."<:t of agency heads and 
lasser vffid.al:;a wb:!.cit genel:'ated y\lblic pres:mre on Nemhers of 
.Congress. Only tito or three brief exe.hanges in the h-es.:ringa 
dealt ;<J'!t:h p~rsm--,.al efforts on the part of Co--;tsr=u:mt offi.cials 
~ perrr..u.tda Congressmen to vote for or .ag::d7ist lsgi~lation. 16/ 

~a. Re$. 298~ 31st Cong.~ 1st Ses~. 
~31 3~a,....._ngs, Select: C.cm;nitt2e en Loobying Actirlt!es, Slst Cong. ~ 
,.:J' 3ess. ~ .?.art 10, p. 2. 
W_ 7-m: e.Y.ampl-e 7 Congressman "H'"' ·11e.c~{. at nne point .asked thr~_Adclin
'J.:-3 ttator of t:ha Rousing a:nd Eoms 1-~bance Agency ~~het:h~ he or nny 
=>~.1oord:ina!::a H~;:!olici.t~d .. mJd.3Xtook. to ?arsua&:! ~·-~..hers o=. ~ngr!Uls 
to ::~spect ·~f legislation .. :~ ;;\fter r~ceiving a .:l~gati,.re res~~mse, 
.. }: . 'thlleck obser.fed thst it se~d to him :ui<ttlY t:L~es that -:' th.::;.. __ _ 
::;: ~cutive iJep..s.rt.>"1ent3 have ·;>resscd ~.::it:.h •.mdue vi0-;n; o::l t:::ltte.·!'" .3.!Rb 

··- !9..i..sl.ation alz.oat to th~ ryo:lnt ;:,£ usurpati>Y.:J oi :':!~ le~izl.:o ""i-.. ·~ ~, 
~'l.t!'lar:itJ. ~ I d .. " ? · 51. At anoi:hcr ::JOint ;::b,~ ?e~...e:~l vecud;.ty Ad
.n.lniattato::- av~ed that: nt.h~2 is no"l..:r-.'7 that says I ca:::::!ot tty to 
:~_ ~fluence Congress en :ay ·r~'U~· ;:as an .:::lf:fi.ce:r~ if not u:Jing f~deral 
i · .. :nd;; .:~r :;i-tat: f?!.lrposa . · g. ~ p .. 341 .. -
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Z!l :m inc~i:;n ~epo;:t }.. 7/ ·::ht~ -;:~ 1 ~c!: i:o~.-.:!itt;:;! ?~.,:i.nc.·~d ~uc 
::;:u1t= \rt:i.::La I I oi th~ Con«Jtit:adm1, rel.at:i~g ::o th<'~ l..:Uti.cu ~ttd 
.~.;./(~~s oi ::he ?re~idtmt:. proviaes ,,_ .. ,·lt: tthe .;ha.ll from tb:! to 
o::L'l~ ~~v~ t=o the Congre:>s inio:cmg.tian on l:he $O'Ca oi t!lc union 
•nJ l'-·~on:~""•::rnd to ~h~ir cons-? d·<> .... gti on ·~uch ,.....,"~'!~,.,.!,.<;; ~ ·1 h~ $hi111 
~ ~·-·-~~~~~·~-~~--~-~·-~-~--~---·M---~~~~-~~~-~~~.~~-~-~-~~---~-~---· ~··~·--· ----
.iudge n;;"!cessary .and e?B?e~ent." (Undarlinin~~ added.) "!h.a Wr.l-

d. tte'".! ~.;~t: on t~ •::ot.Znent t,..;.at. 1.3/ 

u. • • in furtherance o.f basic re_sp,Y.2sibllit:!es 
thtil ~~;~cutiva branch, and pnrt:tculm:-ly the Chi-at ~e-c
uti>r-d and his o:E£:tcial fmnlly cf eep~tE'.CrltaJ. and 
agency ht?..ads ~ inform and e011sul t ~..lith the Czyograss on 
legislsti.ve consider.atio-.:1a-. draft bills and urge in 
messa:se3 ~ speeches> reports, conait'toe test.i!:-.ony and 
by direct c.ontact the pa3sage r:n: defeat: of various 
m-.aasurss. " 

L, lts final 4eport the Select ComQ!tt0e made no criticism of 
:roy particular lob~..ng l)ractices by C..o"'.7:~~t oZficials and 
·;:onclnded that 18 U.s. C. ~ 1913 13 .:.tdeq-..tat::! t:o prev~t imprap~ 
l oooyt...ng activiti.es by t hese officials.. 19/ 

The Select Committee ~.~aa sound in ~h.2sizing t..'ult: the p~
ticipation of the President in the legislative .Eu~tion is bn..sed 
an tb.e Ccn$ti:t"'Jt!ou. 

0 :!:..U 

tt .. . .. • i.t was the intention of tb.~ Fathers o£ 
the :Republic that the Prasieent should be an active 
power fin legj.slati.on] •• • he is n:ade by the Co-:1• 
stit:ut.ion an import:mt part of the legisl~t.ive ll"!ech
ani~ of our goverlmlent .. u 20/ 

~. Rept. 3133, 8lst ~3·• 2d Sess. , p. 31 {1950). 
Irl. ~ p. 52; see also id., ? • 54. w 

lJ/ H. R~p~. 32J9~ 8lst Cong., 2d Sess . ~ pp. 35-36 (1951). The 
:-;.d.nority party members of t..~e Committee, altho,Jgh not advocat-fng 
~ny legi!llation in addition t:l 18 U. S. C. ~ 1913_, criticiz~d th~ 
:.;o~=t2e .as having us~en f it to defend lobbying by Govern.-:ent .. " 
- 4 J ~ ~ ~ 4 " . ~. , _ar~ _, ?P· ~- • 
.]} :lortot"l 7 ::'ae Constitution !>f the iJnit~d .:;r::lt.es , Its So-;;rcss .and 

..:::~3 .\PElication (1940) , y .. 12:). 
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"!'he P:res.ident 1 3 tight ;) eV•~n du.:y, to ;>ropo·T:! 
detailed l~gislation to Cc!'lgress touching ev·~ proo-
1~ of American society and then b:l speed its p.as~se 
down t:te l~!.at:ive transmission belt:; is nr:;w an cz
cepted usage oi. our c:onstit:ut:ional systera": a 2J../ 

This eonstltutict!ally established role ~n the l~g:talat.ive prxes!J 
ha$ be----ame so vi,.;-\1 through tl.--e years t,.~t tbe .Pre3ide:r~ baz c.aen 
aptly t~d tr£ Chief Legisl.at.W-.. 22/ .. 

The Select Comitte a was also sound .in recogo!2ing tb.~t the 
President c.snnct c:J..rry out his Constitutional dutie:s :L, the 
legi3lative nr~~ by Irl.ms~f and that necessar11.y he I!!llSt -en
tr~st authorl.ty to his chief subord:i.nstes to act~ t:md in turn 
to direct their ~.m subordinates to act~ hl this arena in his 
staad. 23/ The Roov~ Comission)s Task Force oo D~~..:tmental 
)!allagement ;aada a s~ar point in stating that a department 
h~d is .nt all times .·an assistant to the Chief Executive hut 
th~t 

"as a part of t:ha ~ecut:ive branch, be bas also- the 
.cocsdmt.ional obligation both to conSt.tlt 1dth and 

· in.fort:t the Lagislature • as well as to see that legis
lative itltsntious ~~ressed throu~~ stzltutcs a:r~ 
:r:ealize<L n 2?/ 

' . ' 

Congress itself has givell specific recognitio:t tD the propriaty 
of ulobbying11 activities on the ~t of Goverr:arr.snt officials in 
section 30~l of th~,, ~~dernl . Rezulation of Lobbying Act- of 1946. 7!J_/ 
That sec~ i:1 gene.-al imposes ngistra.tion req-.rl:rements on per
scms '<;ho sxe paid for attempting to infl1.1ence passage or defeat 
of 2:!lY l:egislati.on by COngr:ess. Eowe,;er » ccrt::in categories of 

ill Rossi~:. T~e .~-=Gric...'2n ?res:i.d.2'1~Y. (2d cd. 1960) ~ p. 113 .. 
'J")/ CJ..,~;-..o-o-"1.,-t.,.n 4f~-.., '?-r·:. .. -jA.;,'" "- r~,_,..,..,:>..,Q. 0!::>.-....:t Tnt'r-"-.1-~-~~-t.-.....,. (1946) 
;!:;if::~ .. ~~~~ ) . .• l.io"'- .. _._-·.,_;,.-~._._._-~ f-~ "...,J>V~ .~,-·:,j..:J ~ ..... ~ ..o.-a-.!:'"'--~i-:!1.-oo- '-'lJ .- ,. 

?· 14; Rossiter, 22.• .s!S.-, p. 23; so~ also Cando, The Presicant 
-- Office sd Po~ ... er~, . (4th ed. 1957), pp. 265-277 .. 
jj} Bxamples of significant legislative activities by Executive 
:::t'5ency p€-rsonnel of varo,J.ing ranks during t!le period begi:cning 
r:<~t 1390 ap-p~r in Chamberlab~ E.P..· c:!.t:. · - ~ 
/:.~} .:.1zport of Task Fo-rce en De-pa:rt:llent:al }!a·aagement: of the RoOtra:c 
~~ommission , ap~udi;t 1, p .. 57. , 
J-2/ 50 :'ltat. Sal, 2 u,. s. c. j 1.67,. 

- 7 -



. \ 

~_!h':ntS 

\....;uLtr 
:f:-:...! !-'<.e ~'V ce":i. ~:r::nJ 
'-;;.wllc. ..:lif.icL'll..s 

:: .!.:.S~ :•! i~Ji.r:~;!~~:.->, .:.::\:J..J.-:ai!':":; --; ~~-
c-•·•-~n• .. ...:~ '"''"ll"t: .-~;"'~* .... ; ,, J ... t·~-·; 4_•;7 i "'..,..._.._._:-•» ..._~ ... ..t~ w----~..... - ~..-'- .....:... ._.., • 

: ;; ~~~rt :,C cot:~~~m.rl. t.!~,1t:: tt1t.: ~vnr.;cltut:.io~1.2.t ~e:::.i•,riti_:; ~-' 
. .,_ ., • ' - l ~. ~ .. i ~ .... ""' "'-:r :-~ 

.1~ _.;,. e.$~.::la.lt. ~ ..,u&O. 04 !lUOO"t'tP r>.;!<:~ •).I:;.t C~$ .),! ....... ;~ ..-~ t,!C:.a:; ... c,."Vf:.! 

;:-.,:tlcil .Jtc.ting o:n ~ 'h~h.ali t;' i:-~ilut;:ncc l .. ~~.:JL"l~cn.J ~..:.tn ., 11:-~:a 
..)t!l~ ar-et!!} of his w-osti't!lti~;ttl .a·..tthozitj * be :;;:.::lj~.:...;~ud to .a 
~--.:l..:, .. .,.~ .... r: [" ...... _.,:-.,.. ..... , hy 1:!-, ... -r.,.~.-~.,.,..,_,_, ~---)·'l"'1 ... ~ :-...._ :"'...., ·····c··_, •1 -~ -~.-.,.. ....,""'_.._ .., __ ...._,...u............,.....-.,... ,;..,JJ. ~~o~.S..- -~-v~ -'J v~ • .;e· ~_. .......... .;. • ._._;r.,o. 

-·~a o:l ~p-propri.atzd .f~-nds. c~~e::;s .::::.a;; .::_?::!~t !)':: 'lti.t:L .. r:ld Z:?-
..-.-..-; .... ·i ""t.::!.o1:"'._. ~.,.. { \'" c-:.,.-...-..... :•.">•7 • ,.~ T. •.,,....,.. • vtt;,: f £)~. '~"7" ~ ,._,..,_t:r-1 0 ,• ·n • . ~')" 

.,-\.. -~:.,..-......... ...~" -~ ---... ~.-:o--rJ'"*v" ~ -·~Q .., .. _, ~·• ~ .:f', ~.lAl ~ .. _u ~~--- -• ~J.~.I 

.llr•2ct: tb~ p.·t:!~~scs tn 1~~..ic'!l th~ appz.·:)priaticn s.~ll bz"l ~~ ..... ":i .. ~~1. 
It: may also i!npose co--.:d:!.t!cns ".>Iith r~p~.t t:!> til.a t!::SC o£ ~~ ap
;n:~;rriati.:m,. ~:f.rl.zd .aJ:~-m.~t:~ -t~a.t. the conditions ~') n~.)t r~::-1!-~ 
...... n-'>~.,.......t.......,. ,....;: ,.?,~ .~~1~,.. ..... .,...,1 ,.. ~n -~ -:-t--.ty ~-""''""'"l .-~~~ ~""'Y "''"'"" r·~:,-.,.~! ., .... .. _-~~-... ~~A-~"' ...,. ~ ..... - ~··. __,_,_..,,.-..,..._....;;. '"- - -l .~ ..... ~-~ ..... (.JI'- -~-...- ~~J.. --~ .. ..,._;r_o .,. __ .... 

::i.ou. ~l 41 ep. A. c .. fila. 32 (.J~.:l:r 1J', 1)55~ p. 4, ~hasJ.s-s-u;= 
;_-;liod); a~ also Unit~d Stn'te~ v,. rueter, 297 u .s. l~- 73-74. I 
~.:ro~ld ther.ci.ore ~sid.-ar i~ =.st d-~ubi::iul ~hether Cors,;I"t:!S:J car..tld 
lm:p¢ae li .U.tations up.on ::ht.! use of ~?pro-pr~ced funt±J t:1hich go 
JO i~ ~s t~ ~~~ it altogc~~r ~aetieal or ~saibl~ f~ 
~be ?r~iii--:mt,. a-md t.hoa.t~ ~cd.ug ?Ul:S1'..:ta~:rt ~.o hi$ ,;i.~e<:doil, t:o 
:.:;u:ry out: .a b.a,gic Conlld.t·.ltiooal £-.;nctiml. 

I vould not 'b$ t)rt!iXtred t~ ~k.e t:ha position tM~ tb~ l'f~-J-. . 
~atiou cc-utainc!d in the G~flc.~al G.ov~nt !'i.1.tt~s A!J?l"O¥;:iation 
,:~cts 0t1 tht:! use of ~pp...~p:ri.at:2d ~..:m<ls for p:;.Jbl.ic..tt:-.t or -;rc~;1ganda 
~~:jls <:1.-Jes ga s~ far. ! baU.a--.1e ~ htrw<aVB~ :-, tlJ.<-"1~ a li\:~~l in
::erpretation o£ 13 u .. s.c. j 1913 i~hich would ;r-.ca-o-1ent ~he £reaiclatlt 
:)r ;u.s subordir.:at::!s f:ro-.t"J fcn: ... +:!.ll.J or infor!!'lial17 pre;;seltio.og his or 
hu aOO:l.ni.sttatiml' a vi~..,$ to t.hill C®zress. it$ r.le!~a-rs or it:s 
~oii:a:a:l tt2ea as to thil need fo:-= Od.l lcg:i.slation ·o= t.~e -..d .. sdnr.a o:Z 
T.J;i$t:ing legisl.ae:tcn, or w~~ch "h"'Ot!ld p~evetlt t:.h~ aC.:rl't1i::;t:r~ti:)U 
£rom assied.ng in the draftis."l$ of lagi:Jlation, ~ould rcl.sa am:-ious 
1oubta 2S to th·~ consdt'..:tion::al i..ty oi th.a:: s~tut.a. As g-, L'1ti!~
?r-ated, it '<:>O:'~ld se:ria.Jsl:; ·rr.hfbit the ex~cl~a of e .. ·hat is no-:..: r-2-
·sard?d :t$ a bas:le Ccnutituti.c•'lal nrncticu oi the ?.:".e3:idr.me ccn
::m:ning ~e 1-.eg:tslativ~ ~o-..::C!e;; , !1: s~e..-ro cl .... !.lr· th.'lt this corl
:ii&~at.i.on si~Uic.antly ai:fact:ed thu '\""i~, ::>f. 13 :r .. s .. c. 5 1913 
.,.. ..... ~ .. ,...,. ~,.....,, ~~ ".:t,-. .. .., .... - ~ .... 1~"' r ............ -{'~,..,"" .... u , ..... "h1-.~...-f~.:r ;\s ,.,.,..,r.r.-~~c .... d 
l.._._:'f',...ftt."'i-'J ~J ..,.. .... _ ~-..a.iWI~ .,..,.-...; ._....,_J. V4..#f-'.~~4.-~-~ V ~VWJ .... ""...-u • .. :.. -~;..;,ii- ~.;;J>l.,..· >£J 

·y ~"las: ~Attd.t.tt'!e, 13 u.s.c. S 191.3 ;rohibits oo!y :.:r.tbs~dally 
:t.;e .J.a~na ~ctivit:i¢B 7-S ,are .:!ove:red by "t.-1::!-! li::.d.t~1-:::i.:>n ii1 t:he ap
.. ,.-:>•, r-'i......ati.m .ac:t.s. In .:'l.ddf.ti:m-,. it: ::;h.O"..tld ~- ~ot-zd t.~:~~ tbe con
·'· .;t..;mf: ?r3ct:.-lce in t~ U'\T{?r i.:;;:rt:J -pz::rrs i.n:'ing -;;tli.t!.h .:.3 U. :; ., C. 

lJ ~a.s ~::~Jen in ,ef.f~c.i.: i~ ~~ze-d ·T?-';)U th"=l .1 7!.-n'ii::;-:)ti ·.nl th.=1t: it 
.,.~ 



,.. 
~vi:Jg in dnd th.a C::::l~tir:..ztio1'la..l ";;~ro·v13icn md other ~

:·n."i.al -=cizrred :t::.> abova~ I ~!-t<:! ::.h2 iollo~-s-m~ ob::.;~:;uticnu i.:~ 
:~::>?;;:mse t!;l the ~.:?.lt}' Attorney Gt~eral 1 s inqu!::ry a.G to the .._. :Jt: 

."1r. ~pa.~:nt personnel a~ the C..:ip.:l t:>l; 

1. There ia no legal oi:>jecticn to the '..!Z~ of .:tny ~fficcr 
.. :)r ~loyee o£ the Depm:-t:aent t:o cell t!tJon H~s or ..Ud;:3 of 
.;b~ Cangress to express the positicn o:E Cb~ ~=pns:t;r'z:It o:;.;-ith rc
Jard t:o proposed lczl-nlatinn in whleh it. bas a iJrC?~r interest. 

2~ ~-e is no legal objection ~~ ~he Dcr.~~zn~lu rzn~
lpg dr~fting assis~-nca to a l!eebc-r of Congress or a Con~esaior.al 
com:si.l:tee 't:Jbicl:l ~eqtl$ts .it - O:t> volunteering such u.ssi.3tnnca 
wh~ the Depart:sa:lt dQems .1!: 41p~roprlate,. 

3 . There i!J no legal objec~i.Ol.1 to tbi'! Depsrtment' s pladDg 
~ oi its staff .s:t the di.a'posal of a Ca.ngressional. committee 
".a7bich :is maet:i.ng in e:u:esJti"Ve s~sico :either to £Jtucy or to l!larlt 
u? a bill.. 2.6/ 

4 . There is no la~l objcctio':l to the Dc-par~nt: 1 s request
ing pe:r.:nlss.:ton for a repre;ient=ltiv·~ to test:if:; ct p:..:blic hea::in[;s 
oi a. Con~~ssional eorwi ttee. whether a requesi: ":idll be zr~tet.l 
it:~ of CO"...tr:Se• mthin the discretion Of. ~C co;:z:rl.ttce znd it: is 
therefore de$1rabla,.. :tf possihla:1 to ascertlin in adva..'1ce of tha 
l:'equast lo:i't.at. the r~ae~!On is w~ly to be. 

S. k"Fese:ntatives ~n.v~ th·~ D~rtmmlt sc:nds to the Capitol 
should leave no Gtr'l.l'bt that th2y are acting .solaly in an of£!cia1 
capadty .:l4ld they shOuld mka cuxtain t~:: any D~!U't,:,:n(.~t vie"ils 
~d positions they may pr~(..lQt ~c identi£ied as sud.l rather than 
as their o~ personal view$. 

jjJ !t is interesting Ul note t~t :ln ~ec:ztive ~r~nch ezz;plv-y:!!.e, 
-:"1 • • .. , ... 'l.. . - t t:' ~1 $1 ... , -- ~ 7:l :~~Jru:nn , • ~es"~, ~·1.<.13 pt'~~ on ~le :t oqr o ....... 1.a no-t.!se- ~..~..- hC"?re-
£>--::nbtivas during a S<1!ssion in 1934 at too req-..:~st o.f Spea~~::t 
.?..'lybrrrn, then ataL~n o£ the Com;::-.ittea .on Inr:czst.:l~ and F~.:r:-ci;;:;n 
c~~::.eJ:~a~ ~0 aid hl..nt in expla:L.,ing ::ne bill th::t bee.u~ t:he ~ecl.!t'
~ti~$ ~cr~ge ict oi 1934. 73 Cong. R~c. 7943-44, }m7 2, 1934. 
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U3~ o£ ~sid~ntial ya~hts by c~binet 
ofl~.c<!rs !.:o ad\locate l~3islative pro
grams to Members of Con•4r~ ss. 

You have ask:ad whether th~re is any statctory bar ·to 
the use of ?residential vacht3 ~7 cabinet officers to hold 

• I 

~ceptions f.or Mepiliera of the Co~~ress in ehe :.:curse of 
which their sup~ort ia so!iei~ii for pending Adminis trntion 
legis laticn. I.n my vie.-w) there is no sueh bar. 

"l">~o zta~...1tory. provisions bear en th~ subject. The 
first i-3 18 U.S.C. 1913 (<anacted :Ln 19-19,. 41 St:at .. 63) , 
which fc~hids any officer or ~plcyee of t~ United Staeea 
or af ~y depar~nt or agency thereof~ ~pen pain of c~iminal 
prosecution and ~smoval froo o£.fic~ o~ eoplo)~<UJ.i: t>y tha 
aupe:t'i;>r officer \~sted ~ith the pt7~ier of ret:ov-al,. to u~,s, 
in thet abs.encil of expzess authorization ~y Congress,. a.pl'ro
priated f~.mds-

"directly or indi:ructly to pay for :my personal 
ze"ice~ advertise~en!:, telegram, telephone, 
letter~ printed or ~tten matter, or other de
vi.ce, i.nt!mded or d!Uli~"led to influence in any 
~nner .a l<~ber of Co~res~, t;o favor or oppoae, 
by vote or oth~r-dise, a~y legislation o~ appro
_prlation hy Congress, ~hether befor~ or aftar 
the introduction o£ any bill or resoluticn 
proposing !ueh l0~islation or appropriation. 0 

~\n excGptioa is pro·1id.ed for cot!=tnuoic.aticns "'to H~tnbers o!: 
Congress on the .r!;qt.mst of 3-ny }.!er:iber or to. Co ogres~, throu~.f.l 
the proy~r official _channelsn r~gardi.ng u;:-eque3t3 for legiz
.l.aticn or ap?rcptiations ::~hlch t:hey dtJ.em ne•..::es~~ry for th-e 
':!ificient: •:onduct of the p-.tblic ou$ines.S .. u 



·r:1~ :;.t:c..:>nd stdtut.ory ::Ycovi;:;iou up~eH.r~ ln .J. vu::iety 
··~E ..-l ?fi:COp.d .. .ati~Ja aci:.s, reading 3ui>l:.n:.;J.rttially to t:ne ~ifect 
: "t};f c ... -

1.No part: of idny appropri...\t:ion ·coni:;iined ;.n 
this Act 2 or o£ tha £~mds availahl~ ~o~ expendi
ture by at:y corporation or .a~ency incluJ.ed 1..:."'1 
thil~ Act;, si}all b~ used f:.1r ;n . .Olicity or propa
~da purp¢~es designed to suppvrt or def~t 
legislation pendillz before t:he Congress. n y 

1. A~ the outset it should b~ not~d ~bat chere ar~ 
Y.\O judicial or formal .a.d;uinisttat:ive precede.n·ts 10:0nstruing 
~ither of these previsions. '!~ra are> bm.;ever > a number 
of departmental atudiaa ~!;.at h;.we beeu r~d~ at v:u:-i~.rs 
~ices- A fairly recent study was prepared by t~ Oifice 
in 1961 i.e 'COnnecUon 'l',(;ith a co~plaint by Congreesman 
vrOS$ t~ t~e Attcrn~y General involving ~ar~ent Shriv~r. 
t:~ Direct:or of the Peace C~:rp,s, . .;l.nd Bill .MQ:yers) t:~en 
ot.~e of its ,aroployees, ~h.:> . ...ad c.onferrad with v~rious Con
:;resstrsen to enlist their :suppol:t oi. a bi.ll to 8$tsbli.sh 
the Peacs Corps on a statutory ba;:3ia .. Y 'Ibis study con
cluded thAt the activities of }tr_. Shriv.:e:r and Hr. Moyer 
4id not violate either of the provisions. It ~as said 
t:bat the ~pp:copri.at.1.on act provision had no ~pplication 
because, as disclosed by its legLslative hist~, it v~S 
<.:oncerned -with the ex-;enditure of app·.ro~risted funds r'for 
personal .se-rvi'Ce&. and public.tl.tions iute·nded t:o s:f.fect the 
cours~ of legislation by molding public opinion~n and not 
~.,ith Htmrely priv-ate meetings by E.,."'{e.c:utive .Br.nnc.i"L offic-1t-tls 
Hi til Member a of Congress. •• It. was al.lo ccn,;lu.ded that 13 
U~S~C. 1913 had the same objectiv~) srid that its words 
could not be construed litc~ally since to do so ~ould lead 
·to .absurd results in tl:l.at it ;;;ould preclude uninvited le!>
i:slative col'!mlunicatiorJs fr~!l E~:z.cutive Branch officials to 
::-~embe-rs of Coog-r:ass -- a. k'roh..iliition which could not be 

li See, ~-~· 7 § 301, Ind~pend~~t Offices end D~part~ent 
..J f ;lo•.ising and Urban Development Ap9r0)rL.itivn t\ct: ,. 1969. 

~ "'{r\ ·- -o J'} •• ;'\·l7 .:.' • .1.. . '7v-.):> ; • ., ... -~ tat. 'J..> • 

:::../ ,-:o:z: your ;;;onv~ni~nce J ~;o·:.ry ;:J;: t£":.~ Jtu..,.y is a1;tace1ed . 
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oA>a~:rv~d "wit.i."lat..ti: gret:.t harw to t~'1e l.n~.~king p.coc~~s . ~' 
Flna.lly, it ~.!!-s noted thst a 1949 ·report .oi a Hcus:l ~ el~ct 
C.;)tOO}ittee on !.obb:th~ had reeo~nized that by virt-ue of the_ 
i~¥~)vision in A~t.:Lcle II~ 3 3 of the Constitution requirl.n~ 
t:h41! ?-residant to re.::o-~end to t he C<Jt\_ttess r'sucn ~surcs 
·H$ i12 shall judga necessary and ax.pedf:etltn --

''tne exeet.U:.ive b:anch, a.nd particularly the 
Ch..ie.f Ex:.1cutive t?.ud his offlcial family o£ 
depar~ntal .and .agency heads 1 i.Dior;a and 
consult wi~h the Congress on legislative 
cQnBiderations,. draft bills: ruld urga in :ms
s.ag.es ~ s~cbes, reports~ c.omt:littee testimony 
and by direct contact the passage or defeat 
o.f vax ious meas~es .. " 

2. My ~n ~~lysis of the vroblem leads me to coueur 

.. 

in the conclusions heretofore reached ~y this Office~ al~ough 
it must be l!&ilitte.d that tha l:!.teral langU3ge of 18 u.s.c. 
191.3 lends lt.se-lf to ~he vie-J t:r.h.t: nuni:lvitedn leg.islatit.r..e 
c~unicati.c-ns to Meaubers of Congress ..are impenuisslllle . l!l 
order to reaf!.l.~ a constr;tction of ti~ statut:a "t.:cich is both 
eon~titutional and sen8ible, it !s necessary to reed ioto. 
its langu.age ll litlitation t~t w-hat it p-rchibit.s is L~ use 
of appropr~ated fund3 to pay for any of ~a proscrib~d it~ 
tbat. a:re dire'---tsd to the public .. Fer e..'S"~-Dpla,. it: ~Jould ba 

. bspr?per to use the Pr~sidential yachts to hold receptions . 
iar private cltuans as a. dsvica desi_g""....ed to induce the-.n to 
speak. o:r ~:rite to Members of Ccngr2SS to favor or opposa 
legislation. 

William H .. 'Rehnquist. 
As$1stant Att~ey Gen~al 

. Offic~ of Legal ~~n~el 

- 3 -
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MID-ICRAllCUH FOR Th~ HCNOM:O!..E EH.YCZ ll.. HARLC:·: 
Counsellor to tha President 

In accordance with your request, I 

a brief m~orandum for executive congressional 

liaiso·n offi.cials concerning the scope of =estric-

tiona on eiacutive lobbying before the Congress. 

William H. Rebnquist 
Assistant Attornay Gen~ral 
Office of Legal Counsel 

:::::::.· 



• > 

Re: Restrictions on e~ecutive lobbying 
before the Congress. 

Your attention is called to thd federal anti-lobbying · 
staoJte (13 U.S3C. 1913) Which prohibits, upon pain of crimi
nal prosecution and removal from office or employment> the 
us~, in the absence of express congressional ~uthorization, 
of appropriated funds to pay fot' any personal service~ com
munication, or other device intended to influence a Member 
of· Congress to favor or oppose any legislation~~/ An excep
tion is provided with respect to official communications to 
~~bers of Congress on the requast of any Member, or to 
Congress, regarding requests for legislation or appropria 
tio.ru;. 

Tne precise kinds of activities proscribed by 13 U.S.C. 
1913 a:t7e not clear, judicial precedents being lacking as a 
guide. {Sae attached appendL""t for activiti.cs reviewed by 
the Department of Justice.) An obvious lobbyL,g attsmpt would 
consist of a public distribution of a statement by a department 
or agency official advising the recipients to urge th~ir repre
sentatives in Congress to vote in a particular 1,12-y v:l a spoelfic 
item of legis la tio11. Apart fr~ su<:h clear evasion~,. t:he H~JSe 
Select Committee o l Lobbying Activitie$ has ~~cognized che 
traditional role of of.ficisla in the· e~e.::-.:1tive b-t'anca uto 
inform a~d consult ~ith ~hs Congress o~ legislative conzid
erations1 draft bill3 .and urg~ in reBSS$f>es , speeci"le3, reparts, 
committee testimony and by direct cont~ct the passage or de
feat of various measures." H. Rept. No. 3138, 8lst Cong . 
2d Sass., p. 52 (1950). Similarly, the Department of Justice 

*I A fed_eral statute also prohibits 'the us~ of appropriated 
~~nds for the ccmpe~~ation of publicity experts~ unless spe
:!ifically Bppropriated for that purpose. 5 U.S.C. 3107 . In 
~ddition , Congress has , in various appropriation acta, imposed 
specific restrictions against lobbying \.\lith federal funds. 
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has ~xoressed the view that the statute does not override .. 
the responsibility of the executive branch to ~ake ~novtn the 
views of the Administration on ~easures pending in Congress. 

It should be noted, however, that in recent y~ars some 
executive branch unsolicit2d communications to Members of 
Congress regarding pending legislation have been the subject 
of . criticism, and on occasion a Hember of Congress has brought 
the matter to the attention of the Department of Justice for 
investigation and possible prosecution. Although no prosecu
tions have been brought, the Department carefully investigated 
the facts of each case. 

It i3 suggested that if an official has doubt as to 
whether his proposed activity relating to legislatir?n ·s 
forbidden he should consult his department 's or a gene· 's 
chisf legal officer. · 



lfPPENDL'< 

A. Zxamples of activitierl viB~ed by the Depdrtm8nt 
'J£ J ustice as not baing contr.ary to 13 U.S.C. 1913 : 

1. Lect~r of August 19, 1966, from Secretary of 
... \griculture to all }!embers of Congr~ss as rli.sting'.lished 
from Committee members in which the Sccr~tary briefly 
ar~lyzed two pieces of legislation (the Child Nutrition 
Act and the Communi-ty Development District Act:), and 
concluded ""Hith the statemrant: "I urge your support of · 
thes~ important measur~s." 

2 . Prior to enactment of tha State Technical 
Se~1ices Act of 1965, Department of Commerce officials 
discussed the advantages of the bill with interested 
individuals and organizations, urged support for the 
bill in ·correspondence, and T..vhile not directly, !•at 
l~ast inferentiallyn ~ encou=aged various persons to 
present the f~vor.able .aspects of ·the bill to ~'f•:mbers 
of Congr~ss. The Attorney General felt that these ac
tivities did not demonstrate ,the ultimate in discreet 
judgmentn, but th.a.t thera was no cri!4linal violation. 

3. Memor3ndum and ~~terial sent in 1967 to Merebers 
o f the Congress by the Vice President as ChairrMn of 
the President ' s Council on Youth Opportunity urgi~g 
their support in the Stay-in-School campaign. S na this 
ma terial did not relate to pending legislation~ ' t was 
merely a part of tha effort to have Memccrs of Congress 
participate in the program 7 it was not contrary to lS 
u. s.c. 1913. 

B. Example of proposed activity which the Depsrt~ant 
oi Justice felt might be contrary to 18 U.S.G~ 1913, if 
carri-ed o-ut: 

1. UnsollcitBd widespread distr!cution (100~000 
copi.a.s) of the Pr2sident'.s 1~6<3 ?arm. ~!es~age. 



Tlmnday 1/16/75 

3:05 I called Lasarua' office to check aDd aee U be had 
lDformatioa for you on the aati-lobbyJDal atatute ----
but he bu gone to a meetbl&. 

Smce you have a can hl to Ken Cole. tbc:J\l&bt you JDiabt 
waat to bl'iDa this up -- when be calla back. 

(Attached la aU I have hl my fUe on the aubject.) 



THE WHITE HOUSE 

WASHINGTON 

January 16, 1975 

MEMORANDUM FOR: PHIL BUCHEN 

~/) DICK CHENEY ~ 

// 
FROM: 

Phil, you ought.to ask somebo~y .i,n your shqp to take a look at the 
history of the anti-lobbying s.tat:ute. Supposedly in 1973 the Nixon 
Administration got in troublewith a~propnsed Clawson effort to sell 
the battle of the budget that year.- Talk-to Ken Cole. He can give 
you some guidance on the background of it. We ought to make 
certain we are in compliance with the statutes and whatever court 
orders have been issued since then. 



THE WHITE HOUSE 

WASHINGTON 

Novcm.ber 13, 1974 

MEMORANDUM FOR: WILLIAM E. TIMMONS 

FROM: PHILIP w. BUCHEN~w. o. 
SUBJECT: Lobbying 

In response to your inquiry of October 30, attached are three OLC 
.memoranda relevant to the effect of the 11antilobbyinglt provisions 
of Federal law (18 U.S.C. 1913) upon the activities of your office. 

The basic memorandum is the fi.rst, written by Mr. Katzenbach and 
dated October 10, 1961 (Tab A). The last two, dated May 14, 1969 
(Tab B) and January 12, 1970 {Tab C), respectively, reflect the 
adherence of Mr. Rehnquist to the position taken earlier. For the 
record, current Assistant Attorney General Scalia has noted to me 
his concurrence with the views expressed in these papers. 

Read together, these memoranda conclude that considerations of 
legislative history, consistent practice and constitutionality favor 
a restrictive reading of 18 U.s. C. 1913, so as to apply its pro
hibitions only to attempts by the Executive branch to influence the 
Congress through the public. OLC does not interpret it to prohibit 
direct contact between authorized members of the Executive branch 
and the Congress itself. 

As these .me.moranda reflect, however, there are occasions on 
which individual congressmen have asserted a contrary principle. 
Needless to say, we have no interest in provoking a conflict on the 
point. To avoid it, legislative contacts should be handled through 
authorized channels and at relatively high levels. 

cc: Don Rumsfeld 



!!erbert .J. Hiller~ Jr. 
Assis ta:l~ .,4 .. ttorn~y . C..ene-!:,11 
CrL-rl.r..al Dl vi<>iV>..l 

acholea deB. ICatzer-..bach 
A.ssist1.nt Attornay Ge!leral 
O£fize of Legal C-~~s~l 

n~,. ~ n '951 • ... ._. J .... j . I ' 
· · t · I t-:....u' 

Let:t:cr n ·~I: Ccng::essnan Gz'~s..; in respect of alobbying' 
activities of E:::tecutive B-r~h -perso-s:mel .. 

Th.is ia in res-pv-ase to- your request: for my c:.r::mcut. ~~dint; 
Congreas::1an E. R .. Gross~s le~ter oi. August 21~-. 19Sl to th~ At
torney Ganer.d. Mr~ Gross called the Attor!ley ~er.al' s atteD
tion to t~timony given orl Ansu:;t 4. 1961 by Sargent Shriver~ 
Director of the Paace Corps~ b-~ora the SUbcommittee on Han?a-~er 
Utllizad..oa of the &use ?ostoffice ;md Civil Scr-Jlce Co!Jmic~e 
to_ tp..e effect that BilJ. ¥eyers~ a paid ~layea of the Peace 
C.,rps~ bad j-oined hi=l in confc:. ... ing ~-1.th "'-nrio'aS C:.mg:re3sm;.-..--n to 
enli.st thp·t.r support of a b.ill to establlsu t!}.t!t argani~t:ion 
on a atatutory basis. Mr .. Crosa is of the vi~)1 that this action 

· by }fes~-rs . Shriver and Moyers conflicted ~d.th aeet:~n 209 of th.a 
~eral Cov~-nment .Appropriz.ti:ma Act, 1961 Y ~-:zd requ~sts a 
r•review ·and disposition, of the mat:t:al:' .. 

"No part of_ any spp-ropriat:f..on c...~tainad in this c;-r 
any otber Act,.. ·cr of t:he £-unds ava:ilabl~ for e:pet1di~~e 
by an, !ndi:vid:.::U. corpararl.on, or agency included in 
this or any ot.l~ Act. a'!,a!l L"e used for publicity or 
propaganda p~.n-poses dasigaed to support: or d1~-reat lcgis
lati!.m pimcling before- Congress. n 

A si:;.rl.la:r cr i~"llt:ica1 prcrl.sion has been c:ogct;:ed iu "~e or =ore 
ap~op..~ti.nn acta e.aeb year since- 1951 Y t:.-rhen it appeared i:r 
sectica 4D8 of the ~~~nt of Agriculture Appropriation Act, 
1952 1/ and shortly t.he~eaft~ in section 603 cf ~he Independent 
Offices Aw~op~....ation Act~ 1952. Y 
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~hll ~ovi.:lion ;nada it~l :.;;ty i::n:o ,:h~ ;)~~·...:- :o:.rn t ':li A7icu1-
·.:ur::! Approp-riati:Jn Act. 1952; by ·,i~ ... nl3 of a ilom.- ~~m ~~ -~t ..:.-;."! 

~~ 1Iouse. 'lJ Tb~ aponS(lr -c1 the ~~~en~t;:!.f•·i.:, Con~~s...;.-:an ; i~h 
J£ '.ri.accn::d~ . ~.·a!J ~::itical :;i th~ .:...mb.:!r oi :>ubl!c -rela~ions 
?e:rsc-o~l ~lo7ed in the G-ov~rn~2"~c ag(!n:~ies and oi 1:!-lc _7eat 

1 . f'! ~ 1. .:,.~ ~· ..4~ j 1 • l . 70 \1."00 ~ ...:C'7ex"C11:er.t puo l.C£l~On3 • ~e :reCOr.1!'l:<~O~~ !'U.S :;.;:::~ .. ~Gi:'"ers;: 
1 i :1 d ~ . • - ..... . ... . -, - . . :lna %: T.o13.$ .1!®p~~ -11 l:ne CC'nt::!:~t o:: s ... em;:u.~_g r..n~ z:_o-,.1 CI S11C':l 

?Ubl.ications. !:/ ·Alt.b.v-.lgh. the:e ~;as no disc-...:s.oicn o-5: thia a:::·:lr -
::z.~t i.11 ·t.he Ser...at:a eo::.:ud.tt:~;;a :report :.:rud ~o mccCion or i;: in c.a 
;,a to on the Ser.at::a floor> ;en:ltc discussion of th~ S---:l.!ne nnan-&nent 
in tna Ind-~cndent Offices Appropriation Act diaclosed a concern 
onJ.y with the e:xpenditm:'ta oi CcvttU!:..":.."''t fund$ zor pi:Z~O!!.:U ser
vices and publications int:znded t:o ai.fcct: -the cours~ vf lez,isl..a• 
tion by :nold:tng public opi-ai.on .. lJ The enac~t oi tt-.i:l pro-
7ision in the yo.ars s~ce 1951 ha;:; be~n :routine and without sig
ni.ficant Congressional co~t. 

It will ba 3eeo that th$ legisLative history of the l~gu~ge 
in section 209 of the G-e~~al Gvve-rn~""nt l~tt~rs Appropriation 
Act of 1961 doea not .S!lpport the .:1pplicntinr1 o.i t!Y.lt se~t.ion ~ 
'"lf th~ identical legi.s.l.::.d..o:o c--~n:r£=ntly in a.ff~c1:~ :..31 ~ ptr.::ely 
privata ~t.ings hy .b:eC"..tt:iv~ Branch offieia.ls -with t~tcmbers of 
Congree.s. Furtharn.lO:ra, the ~P'~blieity or propage.nd:.t p•Jr:-....o:.~" 
".01h.ich are th~ sine rnJo !!QQ. o:f tile mcpendii:'.JJ:~!s m:l6 unlawf't.Jl by 
3ection 209 cannot reasonably b~ fOt:'Zld t.o inh~a in such private 
me~tinaa .. I am or the opinion, th~rafore, that Mr. Shr:!:·.,er .1.nd 
Mr. !-Ioya:t'~ did not violat:g th-a stat'.Jtory provision re.f.;.c:-ed to 
by Mr. Gross -..;hen ~'ley visited 1-~':l.mbe:rs of Co-ggress in su-ppol:"'t of 
t:h~ Peace Co:tl)S legislation. 

Although Mr. Gros;:s did ~ot m:mtion 13 U. S.C. ~ 1913, that 
statute. has s.ome relevance in C•:::rcnecticu 't-vith bin complaint. L'"l 
the absece~ of an express Con~oss~al.aut~ition ~o th~ co~
t:rary, 'it prohibits th2 nsa of .apprO?riated r..md:; 

~ ••• to pay for ~ny p~s~l service~ e&;~r~isc~ent, 
t:~lP-.~Etrl, tel~hone$ l~~+:t:er, pr~,t~d or ~n:-itt.ett T..attZ!r, 

"5/ J7 Cong. Uec .. 5474~ ;-~..¥ay 17, 1951. 
!:} ")7 ~ong .. ?.ec .. 3474-Tl .., :A:t7 17, l!J'Jl. 
?.J ')] Cong. ,Zac . S73:3-39;) June 19~ ~~951; 97 Cong. l!?.c. 
d..:gust: 13_, 1951; 97 C·:;ng. ~ec .. 10111, A!..!gU~t: lo_. 1')51. 
jJ :;-e.~ in~ 2 ~ ~;tr?r~. 
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·Jr oth~ device~ :!.nten·l=d or cl~;:;izn·~d to in..fl~~c·~ 
~ .,._,. ........ ... -J.n ~.7 . m.::mni::lr a ~ ... em.o~ ~ ~o-«g.r~s::; ;J .... o .tavor :n: op-
po$.a, :,y veta .;::;-: oth~~d.s~ ~ a:::;y lczi,sl.:.ldou or !'it?• 

pro-priat:ion hy Cong:rsss, • • • bt:t t!rls shall n.:J:: 
:n-event officers .or €mployee$ o.f t.."t·~ United St-:lcr;s 
J: :):l its c·~ ·~m-;,nts·~ as~::cie:-3 frcut cc~~..mi.caf;i:,:~g 
:!o ~-:.:-1lw..rs of C.,-ng:-esa on the r.equest of any ~!~her 
or t::) C®g:ress~ t.brcugh the !4-o?el:" offid31 eh~n~ls . 
requests for legi.alaticn or av!;#ropriat!<ms ~·Jhich 
they rlea!l n~cs~ fm: the e:ff:ld.eut coueuct of t!l2 
-y.Jbli+?- business .. ~ '1/ 

18 U.S. C. §- 1913 is ~ived :from section 6 of the r;U.rd De
:ficl.eney Ap-propriation Act• 1;-!seal year 1919. 10} . t;'hile the 
!".oemi t~ee ~o:rts ::ake n-.> mention of t.his section, clle floor 
~ger of ·'the bill in t:h.e Houss. explain-ed that: 11/ 

...,.. 

"It 1.s new legislation. ~.Jt it Nill probi.bit 
a F.acti~e- that 1m3 bean :!:ldulged in so often~ 
nthout -regard to what adm.nut:rat~n ia in p(.p"\>JeJ:' 
- the prs.ctiea o.f a b-rn:r~~ chief or t:h2 head of a 
depart'!lent llll:"i-ting letters thrO"Jghout the cm.tnt:r,",. 
sending tele~ ·throughout tha country, far this . 
organization, for tbi..a ~"ln,_ fur that company to 
on:-:lte his CQngressman, to ~-ire his C..-m~St::an~ in 
beMU of this or that legizlation. • .. .. ".the 
gentleg:an from Kentucky's Hr. Sherl~y~ fo.r~~ clu;tr
;ta:.D of this c~rnmit:tee~ during the closing days of 
the last Cangress to."'.3S graatly wo-rried b;;~us<l he-
had on his desk ttrouaands t.."Pcn thousand3 of tele
grruns that: ba.d be211 started right here .in i~ashingt....~"YD 
by no::.:e official wiring o-.:t for peopla to ~dre 
Congre.ssmm1 Shgrlay i.or this appro~.-ation u-nd for 
that:. NO"'.P,_ the-.1 use th~ contingent r..md for that: 
ptn:"pOSe • and I have no doubt that the t:aleg::-m::s 
sent f~ that purpose cost: the Government one tlk~ 
$7 ~500. ~,r, it: -was never the int~t:t....-n of Congress 
to appropriate money for t!ds P'.l~O$e_, aud section [5} 
o£ the bill will absolutely ~~t a stop to that sort 
.:af ~'ling_ a . 

2/ A search h.as ra-v~alad no judicial or iormal adclni.!ltrati.ve 
,r~eedents ~oncern~d with 13 rr.s.c. § 1913. 
_:__2/ i)l 3tat. 68, 
1Jj ::;.,; •:.:>llg. Rae. ~03~ ~hy 29 , l91J .. 
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fe .i.s ·'PP"J.rt!nc ..:hat: lJ "J. 3. c.. j ~ ilJ -1~$ :.-:. •.!t:<:.!d ic-:: ~-H-~.:.'1-
~: ·~-~ ~v -~~-"' · 1 ....... "' -p..--_..._, ,.,. •··"" :~o.,l! ·-l... ... ~·.,.·~-.-·t ••··;·-,,...,.,....: .,_,; "'1 ..,C.., """"" ...... -.-. ..:A...&...l..,; ............ ~ Jo<.,......,<i...ot C'A4~~· ... ~ ;..a._, ~A-.4C _ . ._ .. _....z,..,. ... .&.."";c-'•~~--LO -i. .._ :'..._-..,~ 

·'l3i.oc3 -.:onsid~~.ld .. ~ ... ?\~~ . :?!::Jl>J,~V!.?.r, ~: ~ ti.:!cl li::~all7, 13 ·r. J. C .. 
; ~-Jl3 :tjould se~rn to:) ?reclta:!~ i~recuti'l! ~r::.nca .oi~ickls i:::c~ 
_.;·?~king .:::rt- ::Jther-~ise co!:tirunic.ating !n suppo:::t oi ?I=Opo:.»;:...!d leg.t~
Lu:.iou -~o ~-.bers of Conrsress _, n.s rlist:ing>..tished frcGl ~.:c-ogre.sa :2s 
1. ~JoJy ~ ~CP?C 1:?\'0 the =~que~z of :s. !f..:. .. :,_~~. ~~~eov~, ~ppli~d 
~it~rally, =~ aection ~~uld seem to preclude nny c~~~caticns 
- -'~'ll..l t~oever, -·heth-;;;r in vi tad or net:~ frozt re~1rc.:aentati V<?.3 o_ tha 
~.-:xecutiv-e ~~nch to Cong:re:ss t;::: l-1arober~ of Congrczs fo:: ~ ~~-
;:?o!le o.f e4?~essing opposition to pr~;o:: ;J 1-.agislati~-vn. .:'hes~ 
:~c~ prot-.ibiti~ns h.:lt;e D:lC b~~ cbs~::-:ved by ai.th.cr the Legis
lative or the Executive- Br.:.;:nch and~ .a.s a practical i!S.t.ter • ccqld 
:lot b~ obser~ed wi-thout graat ba_~ to the l.m.--maki ng process. 
\c:co.:dingly; I agr:le with tile conclusiDU reached by r..DW S-enator 
~i:las J. Dodd in his ~ancluta of J'u::e 1:. 1940 to ·Hr. Rogz~ 
{.;1 eopy o£ ""hich you .forwarded) that this statute ia to be con
:..1t:rued in t...'1e light o£ it3 Pf.Jrpvse ill order ~ av.oid 8:tly abS'tl:rd 
~nsults flowing from its literal .applicai.:icn. Vie.dng tha st.'lt
"Jte in t.h.is light in ~elation to the insr~nt matt~r, I wn of th:a 
·~pinion that it: did not btt the ccrnve1:sations. vhich Mr-. }!Dyers 
h::ld ~"ith ·:~r·lin ~~s ol Conz:::-ea$ at the cl11'"action of ~lt' • 
.;hri...,~ even though -rha •.:.onvers~tirms tc-ott place .at: the in3tanc~ 
of ~ .. Shriver and not at th.e rc~..~~st of th~ Cangresa.-:l<-2n. 

l'.assing t~ the i.nqt .. d.ry o£ th~ DeF.:ty At:~m:ney Gec~d as t~ 
·~4 Justice personnel can be used en t11.a hill,." r udght ob~~e 

Clt t..~ outset: that tne so-called nFederal lobby" b.33 1t10r~ than 
onca been the subjeet of crit~cinm by ~~er$ of Congress and 
others. 12/ ~ever». the critic:ism !:las almost al-.mys axisan 
Erous .activities by ~vern~:mt off!ei.ala which ara cons:td~cd to 
b~ aimed at. :rallying pJJbli.e opio:Lon fer o-r at~'~nst p·mding legis
lation a-od not frota t.~e oc.c-w.-r~ce of pers.o-u-al conferences b~
·::-ween such officials and }!embers of Cong:rass or th•.,ir ai~s. 13/ 

w 3ee Tccpti::ls;, eoniJ'i:=~sional 'InV2Sti~zttion or I.obbving,: A $.?.
~.acted B:ibliog-r.anhz (19.56)# pp. 16-23. i.or a list o.f -w--ritings oo 

• ~ .. ., ..l ti .. ~--• - th f d • • !:n~ .J..;;!gl.S..Ld.t:L.vr;: a-c "VJ..n~s o.t e e .,~ra1. ag'3tlcl.es. 
~~-]} !!or ;.~{<L-"t912 . t:he Sub:eoimd.ttee on :?ubli.c:ity and Propaganda of 
· . .::n~ I~Jse Commii;tee QU Expcndit'..tres ecm~ct:~d an inv~zr::igation ill 
·1~7-43 to hlqui::e i..""tto 'rap'>rts of the ~~sist;ant e£.:f.orts ~tiChin 

· ~e ct~nist:ra.tive ag.enei.:!s ;"lf C..?V~ot ::a disc:red:it Congresa 
rs d t:o in.:flueo~e l~gislaticn. n' 11. Reyt. 24.]!-.'!1 3Qth Congra.ss, '2d 

• . ... ·' .. l"l .- 0) 
-,,~.~ ~ • P • .:0. ~.l,:;;JI~;J ~ 
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.-r ___ 1·-· '"'a.·' +-h.<:> ::trn•<:l.-::o ,..o~··"'"-t-. ~.,.~ ..,. ~"'l~'>c,;.. •'"'"'""" ri .. _....,,. .... ,.... 1 ,..,'o ·· ··1-r.·..,. 
~ .7 ? ~ ....,. ~tit:e.#~..;a .... _ ~ i....;..~".....:..;..l..Li--\.4 .,... ~~ -.;. "("_.. ~io """-_....,..._,..,. '-'"'" ~u ,#1--... :_, 

.· • ..!t:ivil:is.i ~ iuvestigate, ~g o~~~ thil.;:-~s , :t 'll activi"tiaa 
:li ~~:.~i.e.a oi thg fzc~:ll zaverni':l~.mt: i:lte.n.J~d to .j,.n'f!ucnca, ':!:..."1-. 

·oura.3e, prP ... -note cr =et~'rd logislatiou. n 14/ In -Lhe cc-.:u: .ue ci. 
. .:-am;;..~:t$ made at the be~'lcl.ng of he.-:rrings o·n this ":'/l:L::c of ~h-l 
Cor~t!:eels assi~t. the Chair~ stated 15/ 

"As I srld in ~g CJ.:n" previou~ session~) b this 
seri~s o:f hea:rings, it is n:!:::e$Sa:ry in a. ~c=acy ~ 
£err rz citizens~ individually or -eollectively ~ to 
seek to i:ofluence legislati.o:l. !t is equally neces
sary fcr.r tha e:eeutive ~anch cf C-ove....~t. to be 
able to make it:s views knm.."!l to Congress on ttil mat
ters iD ~hit has rssponsibillties,. 6Ji:i~S7 and 
opinions. The exec-..!d.ve agencies have a dcfi:dte ra-

. qu~t to e.~ss vi~-"S to Congress, to ma.ka ~g
zest:Lons. ta request ~ded legislation:. to ·draft 
propo$ed hill.s or wn-zndoneots., and so on ..... 

~hat I am ~;ing to oake abundantly clear here 
at the start !.$ that the ~eeut:ive a~e!!cie-s have the 
right and r:es~sib:Uity to se~k to 't influ~ncc,. e:l
~~e~ pr~te o;: retard legislation t :Ul S:'!ny ~laa:z: 
and proper--imd often EO:~-mal.y e£fective-reopect3, 
and that dafi;dt:;! =aeh:int:!ry is providad by lm·1 and by 
e3tabli.sbed c..tstom for the e;;:zrclse of t!-:~sa rights:: 
but that,. undzr eerbin euad:itiona~ Federal .f""L.-nds c~r"!'lnot 
be spent to influenca Co~ess. ~ 

Tha cencern of the Committoe ~ars dur!Iig this portic.n of th>= 
hearings ~--as almost exelusiv1!ly *"i.t:!l conduct of agency hzadz &"!d 
lesser offid.al:.r which generated public pres$'.:sre on ~!ambers of 
.CO"Dgress. Only ~o or three brief e:!c_l"-~gas in the he.~--i:nga 
dealt with pers.onal e:ffo:rt:s en the part o£ Gc".rsrnment officials 
t:.o pe:rsw.tde Congressman to vot-e for or .ngrlnet legislation. 1 fi/ 

~ a. Re$. 293, Slst ~g.~ 1st Ses3. 
~!d E!.oarf_ngs, Sci~!: C.o~tt:.ea on Lobbying .. \ctit.."i.tie::!, 31st Cong. ,. 
~a 3ess.~ ?art 10, p. 2. 
}.;d -:Jar e~ample, Congressman Eallee•t at one poi:lt .asked the_A&rl.n
:.;.;3 crater cf ~he Rousing and Bome Finance .:-igeocy whe!:hel:' .h•= ;::>1:' :Y:a.y 
_ ;Joo:rdinate .t~~olicitcd_. uncl.~tcok to ?~S'Ja&! .;1ercbe::s c:= Congress 
:u :.:espect .:lf 1-ag:Lslaticn ... :t A.ft:ar r~cclving .:1 n~~-p:ti1Je :rcS?OtlB".!~ ,....,.. 
"'r . ~tallec1~ obser-.re-d that it seem2d to him m.,.--uy t:i;:::es that •--·ho . ...,..... 

S;:2cutive De:?art~~t:z have ?ressed •:::it:h 7.rndue < -'-3::n- on :::lt:te-r· ~~.....,.._R_IJ .... 
·• ~'{ial..ation al.:ooat t.o the~ ryoint: ;:>£ usurnati;:r-~ 0 :':!~ la~:;l3l~. :~;- ~ 
• n:~oriq. -, _i:d. _, ?· 51. \ t a.!lO~:her 7ol.nt ::h'~ .:;c~~l ~ec...:.;_ ... .~- • .:i- :

1 .:llniattator a.v~ed that nti1~2 is no la.~ that suy-:; ! c::JJ:::Jo~ .,_.:...7 to 
• ......, .... ~ u ~-f'i . - . . - \.: ]. 
~~r~aence ¥On6-ess en ~y ,y~~ ~s an o4_ cer> ~= no~ !I~~g ~~«~ra 

d - ' . -t J'l ..:·~m ;; ::or :::.nat: J?...n:"'"~se . ~· • p.. 4 • 
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-!..... ">""" •i"" ·-~· ..... -? .... ~ ... ""~' ... ·M,&... l ..,7} ·,-lo.,.., --1 ... ..... .. .... ~~··: +-t•-:> > ·~ ) 0 "• ~ _) ....... ·~ .::-~.1 ...$.•.& _,.. .. C . ....;..A.. ~ .- ~~(..,J • .;... ~ -•1··- ) .. ...,;C._ '"""'""-'· .. -- ~.-:- ~ ... -t.ll\:. .. .,.:<.4 "'.._.. 

.:~tt: \r1:icl~ II oi til>:! Con,;ti~d0\1, r~~ ~rd.:'!:,; ~o :".:h•~ ._l~ti::!s .and 
.. . ~ i.ri . i :l • . ... . t" -1 :~"'e-rs '.l:t: ':he _- es ,....._~t:, pre-., :...es c .. 1 .. 1:: · i:)e ""ha. l. .:rem t ...... m-~ to 

--'~ · -,-;.,.=- ·- >i-.e;~.-~?">->"~'-., ... ..,. ~n-r ..... '"'""t-t,.. ............ '-n·"' ··<-""-""' o:; t'"'·"' '1 ·-, __ ... ~ ",--...-;;: "'o ..... , -...-..; ... ~ .... ;:. .... -~ ... "'r .... """' .... ..., .. v ... )_. ~:.. ;::;;................ .... .A ... .unl.-vll 
.md ~~ocrr:!lend 'co t:heir -~onsidc--::J.ti:m :mch mc<lt:t:'!r::!s ?..3 ·'h·~ 'Sh-'211. 
,iudge n~ces.s.ary and expe.("J.ient. '' (Underlining .added.) "!ha Com
tit~e\0! ~.;~1t on to •:mr-.aent t...1at 13/ 

H • ~.....-.+-~- - ~ :J • • ~ '! • ""-f ••• 2n •Y4~~erance o~ ~~s~c respons~D~~~es 

th~ e.xe .... ·utiv~ branch, and -purtio.Jlarly the Chi.:.tt' E:tr~c
uti""li'<l and his o:f.f.icial f<.lmily cf depar~ta.l and 
.agency h~..ads ~ L"l.fo:rm and consult •.4ith th; Ccn~ess en 
legislative consLder3t.i.ooa, &-aft bills ilnd urza Ll 
measage.s~ speeches,. reports, c~t·.:~e test.i.I:-.ony and 
by d:irect contact t.~e passage or def2a-:: oi vn:=ioQ3 
measures. " 

L~ lts final report the Select Co~ttee made no c~itici~ of 
:my particular lobby4-ng -;.;>ractices by Go'-!~rr.m:eot o :fic1a1 s and 
·:;oncl~ded that 18 !J. s. c.. 3 1913 i3 ::tdeQuat~ to prev~t: i...oonpropar 
lobbyt...n~~ activities by these .1• ficial.s: 19/ 

The Select Cctllmittee ¥:as sound in emphasizing tnat: tht:! p.=tt
ticipation of ~ha ?::esid2nt in the legislative .fur.etion is b:J.sed 
,.:m the Ccnsrl.tution. 

n • . ~ • it was t:he intention of th~ Fathers of 
the Republic that the President should be en active 
power (in legi.slationl ••• he is rrade by the Con• 
atit"..:t.ion an important P-~ o£ the legisl~tive n:cch-
ani~ of our go-.,rarnnent. u 20/ -

11} 3. Rept~ 31J8~ 8lst ~~~., 2d Sess., p. 51 {1950). 
W I d. , p. 52; see also 1.d. , -p. 54 .. 
1)/ H. Repc. 32J9, 8lst Cvng .. , 2d Sess .. ~ pp. 35•36 (1951). The 
dnority party members of t...~e Co'J!t.ll.ittee~ althoc-<Jgh not: advoe1tbg 

any legi:Jlation in addition to 13 U.S.C. 3 1913_, cxiticiz~d the 
. .;otnnrl.tt2a .as having as~en fit t!'l dciend lobbyins ~y G~re.cm.~ent:~ n 
-~ ~ - ? 3 4 .. ~ .. , _ar~.- _, .?P· ... 
_Qj .:1orton~ ~ne Constitution ~f -?.:!la i1!1it~d :1:::.1~es )I Its So-:rrces .a.nd 
~:;3 .\~2li~tio .. t! (1940) > p .. 12J. 
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"The ?.resident' a right, i!V·...:.u du1:f·, co pro;o,.,-t:! 
de:!t..rlled lagislation to CC!lgress touching ev~.; !)ro:,
le(ll of Am,~riu::.n society and th~n to speed :5..t:s p.!!.Ssace 
down t~ leg:islative t::a:nsmission belt, in ncr:1 an .cc
ceptzd usage oi om: constitutio-nal system .. :: ,2]./ 

'!his constitutionally es$-"ahlln~d role in the legisla.tive process 
21.as be---~-e so ">! t~l throu:;h the ye:!l:rn i:l.~t the lTeside:lt. has :.:-:en 
aptly termed the Chief Le-3-islal:orr 22/ 

~_..e Select Committee was also sound in recognizing that the 
Pr~sid-nnt: ~""nnct C'!l.rr'J a..1t his Constitutional dutie3 :in the 
legislative n.re...~ by hl:ils-elf and t:!"-...1.t necassarlly he e!USt a-1-

.trust authorl..ty to his chief subordinstes to act~ snd in tuxn 
to direct their iY.m s-ubordinates to act) in this arena in his 
staad. 23/ The Hoover Co~ssion~s Tas~ Force on D~~tmental 
Y!anagement ;:;ade a sir.idlaz point in stating that a departmer.t 
h~ad is .at al.l times -an ass.iata:nt to the Chief Executive but 
that 

nas a part of the e..~ecut:ivs branch, hi.! ha.s also- the 
cocst:i::tUtional obligation both to ~S1Jlt 1dth a:nd 

· inform thG Legislature. as well as to see t'bat: le.gis
lative itltentious ~re.ased throu~~ statut!Cs arc 
J:"(ltilized. n 2~/ 

COOgress itself has given specific recognitioa t¢ the propri.aty 
of ulobbying11 activities on the par~ of Goverr.nr.P.:tt: officiels :tn 
section 301l of th~,. Federnl Regulation of Lobbying Act- of 1946. ?SI 
That sect;f..cn in general i;Ipoacs :r:egistration req-J!r,~ms~ts on pe:r-

·s cns who axe paid for attempting to influence passage or defeat 
of any legislation by Congres::J . Eowever:. ccrt:-i.n e.n.tego:riea of 

ID Rossiter~ The Ameri~2~ ?reside-ncz (2d cd. 1960), p. 113 .. 
22/ Chamberlain, The President:. C:T.G~ess and ·t·2f!is1ation (1946) ~ 
? · 14; Rossita"") 22.• cit. , p . 23; s~e also Ca::r.irlo, Thu P:::-es:tdent 
--Office and Po~er~, (4th ed. 1957), pp. 265-277. 
@ ~ampl.es oi signtlica.nt legislative activities by :O:ecuti-.;e 
.~ . .-~r::mcy personnel of varying ranks during t:he period h~gi~ning 
::.'lxmt 1390 app~ in Cha~~lah, ~· ~· 
2~1 Eleport of "rask Forca en Th;;part!n;;mt:,al ;.;an3g~t of the RoOl.r~ 
-Cor:ladssion , appendix 1, p .. 57. 
'"'"' 1 ,.~o ·'+-· x:·· a-a1 2 11 ~ c 1 .,_r-7 ._ :::~ -~ -~~"1 • . , - • ...... .. ,... ., ~ 
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;;.:lr-

lt ·.rosi: ~ cc-:-:c-t!:<lt~d... th..1t~ t~-ae (>.:mst:it~.:tt.1on3.1 ..iC!:.....Vit.io:.o> -.f 

·itt ~~:!sl.d~t, ..;md ~~ nubm:~~r:-.ut::a :::;,£fic~s oi. "ti'h~ Z::H:cl:t:i."r~ 
.J!',:l.'1.lCh acting an ~ be~;<tlf to i:-!flutmC& legisJ..ati?"..l_, can, ll~~ 
>t~~ ar~!:J of hi.3 Co-ostit!-2tional a~.1tbcri.ty > be s;.~!}jec:t.e~l to a 
.:::.~:1~:.::r:e ->£ cc-nt::cl by 1 { '::ri t.at"i:>us !~;..,sed by C:);~;rc:;;s -..~~ ;;:!:;.~ 
:.':;i-;t:.l! of ~p~priatzd f~ds. Con-.;,.?="e~s t~~y zr.::tnt or ~ti.t::ll:cld .:!p
·.-ro?r:.!..at.:i·;)TI$ ag ..... ::. c1:taosc3 • acd ~h!m ~k ha:;; an a .-~~e~·p:-iae:ic-:1 touy 
-~ • ~. t... ,.._ • • ~ .. ., l' 'I ~ ,.urect tr;:.a p:~~scs to WtlJ.Cu t~ app:ropr.:..an.on S£'1-~-L~ ~o ~-.!~ll>t:i!'""'-

1~ may also iur~se cm:dit!cns .. ,..ith ~pect to t.h.e t!SC of !:~ .ap-
!"t'l·o~i.,..~..::...,.,.., .....,.....,.,-r·i~~d .... 1"·....-.··~ ?~r2~ .... h.!ll """'n,.,'i+--1."""""..,. ,..!.-.. -n•"i- ...... ,.., .,. • ..;-,. -y- ¥• ~~4~$r.'6,.. k-4 V Y ---~ ~ ... ..., .. ..,.,., ~ ...,.:1-.._'"i~t... ~ .-.. .._r, .. ,n: !.,'l,. J..,.....b.v ... ~..., .... ,w.·J ..,, \J ·- L -;:. . ....,_._:e_-

oper::tti::m o.f the Cov~~'lt: in .:z ";-ta:-v :fo-rbldd.:zn bz t~e ~ns-;::i-:::,.:
;.._it:rn. ~, 41 Op. A. G •. No. 32 (July lJ~ 1·:155, p.' 4 , etJ?hasl.a ~up~ 
7liod.); see also United Stnte:J ''" nutl~, 297 u.s. l~-73-74., I 
<:~uld the:rei~re -c~sider i;; ~st doubi;ful wh~ther Can~ess could 
~s-e "1 4 ~ .tations u~ th~ ~S-;1 of ct"Dt.T01"J:r4....:tted £and$ t.:?hich 9'0 .,_ ~ r--- .. ~ ""'". 0 

JJ!'> Z:tt :;38 t.;;. r:m~ it altogether ~e.tie.tt..l rn: impossible f% 
~tva ?re~i.C..-mt, :::rod tnOSi:!. acting ?Urs~Jant to his riir~--cticn. to 
::arry out a b.a.sic Cor.utic--_;tional functiou. 

1 '4oul.d not be prepared to take ti-'~ pos:U:ion tPo.'1t t!l~ 11 •·>t.f -

~tiou ccmt.ain~d in the ~n'--'ral GtlV~(~t !~:1ttcrs Appro;..-r!adon 
A.::t:s O'Q the une of ~ppr~priatcd r.:m<is for p:'..l'bl.ic..."it:-.J o·~ ;;rc~gan~ 
~m:-vaL7..s does go so far. ! Ilell~~e~ ho-w~v~•~ tr...«t a 11.\:~31 in
cerpr~tatioo o:l 1.8 u.s .. c. ~ 1913 -;~h.ich .,..Jould v.ceveo~ ehe PreBid.-zot: 
~'r hls subcn:ill.nat:;f; f:rOQ fcnnlly or informlly prcsa1ti~ his or 
hU ad.I'Jini.at:ra~ion • a vie-<o1$ to th-a Coozress • its oe!'"dlers or its 
~Olimtt~ aa to thc:t seed for n~ legislad..o-.a ·c= tile 1d.sdora of 
~-:d.$t:l..Dg lag.isl.atlcn~ or vrh.icb 'il-eyo-.Jlti p-=:-eveut th~ (!~str.r:ti::;u 
from aasisd.ng in the draf~in~ of leaialati.on, ~;ould. r<ds~ a~l:io?J~ 
~.1bts .us t:o th~ ctmstit-.J::.ion~J ~ ty oi th.a~ ststuee. Ae so inte~
?r~ted~ it ~-1ld S-e:t'i~Jsly ir:.:r.1ibit. the ~~clse of t tw.t: is n~ r:!
~d.r~ .'1$ a b..:1si.c Ccn:)t:!.tutianal ~--:oc-d..cu of th~ ?resiaen:; ccn
!..::.~tu.i.-,g ::ha 1eg:tslati'7~ Fo...:c:::.l . !.t s~ems cl~~r- th.:~t this cetl
:Ji~rat:i.on ~i~i.ficant:ly aiiect:cd the vi~., n:f 13 !1 .. ~.c. 5 1913 
;:::~k.en b:J t~ ~~se 3elect Co~tt~o ou ~bbyf..ng.. As trcu!~stood 
'•y ;:~~ ~'ttae, 13 rJ. s .. c. S 191.3 prohibits c-nly ~t;.bs::anti.;llly 
:)~e :J.a!~.a _:).ctivid.~ as ;,tte ~overed by "t.b~ Ll'"tt.i..t.a-.ti.on :tn 'tha ap-

,. ..... ?)-,d.at:ion acx;.s. In ,'!d.<if.tion,. i~ ~hould b~. not~d t...~t: t.."le c.cu-
... ., 1 ~ .. . 4 "".r - '""" .. 1" c .-.: -1 t.<:mt ?'r3C4ce n :tne t)v-er E.r:n:t:'J yg::r::;s c.:.rr""",.g ~~u..eh .J..., ' • .... . • 

, : · 1.J ::,n,s ;!een ln aifect i~ i:vtsed ·!J?:.:>n t:he .1e~n.~ot.i,,n ti1:.1c ·!.t 
.)... 19 Z-;.trth::n:,. - ~ 
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• r .. 
~-!av-1.~g :in ~nd the Ccn~titutiox:!al l)rtT"lJ.3l.on ... mcl :Jthc:~ ~

:::a-rial :=ci.:!t':red t:> above~ 1. :xtke ·th;! iollc----ti.n~ ~b::.;~lluticn!J i:» 
-=--~sp.:mse to the 1>3pUty Attorney Gertsaral' s inquiry as to tbe ..::Je 
.~£ ~par!:m:....:nt persctmel a~ the Capit~l; 

1 . Th-e-re U no lega1 obj eccl.on to the 7..tse of .:n1y officer 
,")r ~loye~ c£ tha Depar~t t:o call upon N~s or .;:;d..dcs ol 
:;he Congress ~ e..~ess &.;~ JX)Sit:tcn o:E the .Cepm:~znt -:;~i.!:h 4e
ga.rd to proposed l~latinn in whl.c..~ it has a ~c~~ interest. 

2;. rn~e is no 1~ objection t.o tha Der...ar~t'n r~Uz:r
ing dr:afti>1~ asSistanca to .a l·~ of Cont;ross or ·a COO~assiont!l 
eon:::l:Utee t~hich r~-ests i.t -or volunteering such as.si3tunce 
when the Departtoont ~ .it appropriate,.. 

3. Thera i$ no legal cbj~tion to ~~ D~tm.ent1 s placing 
~ o£ it:z staf.f .at t:be diaposal of. a Congress:icnal. conanittee 
whidl i.s meting in .:a-,ec-..lt:ive s~sioD either to study cr to mark 
u!;) a blll. 2,6/ 

4 .. ~here is no leg:al objection to the Ik.~art.~nt• s req-..-t.cst
i.ng pe:rmi,ssion far a represenbttiv·~ to testify s.t ~..1blic h.ut:'i.ngs 
oi a. ~ogr'2ssional CQ\"i'l'td.tt:ee... whether a request -w-:ill be granted 
ie~ of course~ tdthin 'the discretion of tha cosdttce ~1d it is 
therefor~ de9irable. :tf possibla11 to ascertain in adva.•·u:e of tae 
requ-est '":hat t.ha reat::tihtl is lik.aly to be .. 

5.. Representatives ~hom ·tb,.g Depart:oout sends· to. the Capitol 
aboul.d leave ~ doubt: that tb:ay ere acting solely in ao official. 
capad.ty a41d they should make. ea:rbin t~t ntJy C-epartment -rl.ws 
3.-nd posit:i.ar:ls they may p:!:~{!flt ~e identt tied as B"!.lch =ather than 
as their oMt personal vi<;:~S . ., 

jjJ !t is interest:i.ng zo note that .:tn . Exec--...:t:ive B~;.1ncb ~::nployae, 
'1~jru:rl.n V. COi'lens ~J~.\l p:res.;mt an t:he ilOQ1!' of the Eou:~e ~f-Rs"91:~
~~ntativ~ daring a s~ssion in 1934 at t~ r~~~st o£ Speaksr 
?-.':!;y Qtn;-n~ tilen Cud~~ nf -che Cor:::r.itt.ee on !ntorst:a~ and Fo::-cisn 
G.::>-~~c8, to al.d hl.m in explai:d.ng -:he hlll th:lt b.ec:.lme the ~~~cu-:-
: ~i .. '!s 2=td1.an.ge Act oi 1934.. 7::3 Gong. Rec. 79l1-3•44_, ::m.y 2 , l9J4. 
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Use o£ P~e~idantial ya~htz by cehinet 
off-~~rs ~o ad~ocate lezislative pro
gras:s to ~-embers of Con'~ ss. . ' 

You have asked lihether th~re i.a .any statl.;tory bar to 
the use of ~sidential yncht3 ~1 cabinet officers to hold 
~ceptioos for ~embers of the Co~ress in the c6urs~ of 
wbi~n their suppor~ is solicited for pending A~inistration 
legis laticn. In roy vie-.~ there is no such b2.r. 

~JO sta~~ory pro~isions bear on the subject. The 
first is 18 U.S.C. 1913 {~ugcted ia 1919, 41 Stat. 63), 
wh~ch rc:hids any o£fic~r or employee oi t~ croited Stscea 
or of any depar~nt or agency thereof, ~pen pain o£ ~~~al 
prosecution and ren'!Oval fro= office or ~lO)"'i:l~t by the 
su~~i~ Qfficer ~~sted ~1th the po~er of r~~val~ to ~se, 
in tha .absence of express autllorization ~1 Coagre$S,. il.ppro
priat3d funds-

"directly or in.dir~atly to pay for ;,my pers!:>nal 
ser4ice, adwrtis~ent, telegram_, tel~phcne, 
letter. printed or written reattar, o~ other de
vice , intended or d!Uligned to influence in any 
t:2Cmne-r a }'..amber of Congress, to favor or oppose, 
by vot~ or otber.:~ise, a-o.y legislation or appro-
prl...at:ion by Congress, whether before cr aftar 
the introduction oi any bill or resolution 
proposing su.ch_l~glslation or appropriation." 

1n ~caption is p.ro·iided for co~u.nicaticns nto M...~bt!rs o.£ 
Cong:r:ess on the .r~quest of any }!eober or to C::>o.gresg) throaga 
th:e proper off:!.eial . channels'• :r{!garding u~ua3t3 fo:r: legis
Lation or appropriations !ihich they doem_n~~ess~ry for the 
•::!ificisnt: conduct o£ the publi~ business .. u 



~r~e ~;~coi1d ::>t.ututory ?:t:ovisiou -uppea.r3 in ..J. "\J ::tt:i~t7 
·,:;!: r..i?f!ropriati~n aces,. re.:\ding 3ub:>t~ntially to t:he .-e£fe.-!t 
::·:,~ t ~-

1.:-lo ·~rt of .an"'y a ··orO<):riatiou conbined ·in ~- t"... .. 

thi:;; Accll cr of the funds .availabla :!or .expendi-
ture by -ary car;:oration or .agen~y 1ncluJ.ed in 
tni3 Act, si}all be used for publicity o~ propa
~nda purpoZ~es designed t:.:> support or 4e£cat 
legislation p:ending before t:!1e Congress. n };.i 

-
1 . At the outset it should b~ not~d ·tilst tZl.ere ara 

nu judic.i..al o:r for~l ~nistrative px-ecedents ;:onstruing 
either of these previsions ~ !~re are> ho,. . .;ever) a number 
of departmental .;;tu.die!:l t.h.at:. have been :rtJade at. v•~i0"..1.9 
t:ioes . A fai.rly recent study was prepared by t.tl.Us Office 
in 1961 in ~~necticn ~ich a complaint by Congreeeman 
Gross to tba ~ttorn~y General involving Sargent Shriver~ 
tZl~ Direct:ot: of t.he Peac~ C.o:C?S ~ a:od Bill :w:yers, t'hen 
ooe of its amployees, who had conf~rred ~itb v~ri.ous Con
gres.smen to enlist their :suppo-rt of a bi.ll to a~tllblish. 
i:ha .Peace Corps on a statutory ba~is . Y '!his study con
cluded that t.he activities of Nr ~ Shriver and Hr. Moyer 
did not violate either of the provis:ton& . !t: ~as said 
that the ~pprc~riation act pro-v-ision had no 2pplication 
-because , .as disclosed by its leg1.slative hiatory, it ~.:as 
~.:oncerned ~it.h the expenditure of ap;:r.rilpri.sted funds t'for 
~rsonal services and publications intended to ~ffect the 
course of legislation by molding publie opinion," and not 
Hith ~'?urely private meetings by Exe.cutive Brancn o.ffic-t als 
Hit..h hemba-ra oi Congress . ·• It. was al.so concluded that 13 
U . S . C~ 1913 had the same objectivo$ arid that its words 
could not be ccnst~~ed lit~cally since to do so ~ould le~d 
·;;o .absu:rd :results in that it !bO'Uld pret::lude uninvited leg
islative communicat~ons ir~3 EA2cutive Branch officials to 
Hembers of Con~ress - - a. i''t'~hibition which coultl not b~ 

]J S~i!, !:!.· .::i.• :t 9 301, Inciep~n.dent Offices :and De:;.n.rt::1ent 
0i. '!O•..islng aod U~ban Developm~nt .:\p~'t'Opriativn Act ,. 1969. 
~ .L. 90-550; J2 ~tat . 937. 
21 '!;'or your :::on ~-ni~nce J :;o:?Y ;.>£ ti":.~ :Jtu~y is attached~ 

• 



Oi.lse:s:v~d 'witho•..ti:. greAt ~a~ t..o t:!e l.n~r...aking proc..aes. '' 
F lnally, it ~xtJS noted that: a 1949 ·rez)u:r\7. oi a Hcms:J 3el~~t 
c~~itt$e on Lobbying bad rcco~nized that by virtue of th~ 
.. ~C)Vi3ion in ::t:Lcle II) l 3 of the Constitution r~quirin~ 
~he .?residant to ree~eud to th~ Co-cg:res::: aSU.C~"l ~asu~cs 

:..~s i1s s~~ll judga neesss~y and i:!xpedf:ent11 
--

'"'the eucu::iva branch- .::nd p<u:ticularly 't.ne 
c~~f EA2Ctltive and his of£lcial family {}f 
~pa:rtw:nltal anti agency heads, in.foz::a and 
cQosult ~i~h the Consreas on legislative 
considerations t draft hills c..ud urga in pes
s.ages, speecbe&, :reports,. CO"G:Jmittee testimony 
and by direct contact the paszage or defeat. 
o.f various measut"es • " 

2. My o~n analysis of the proble~ l~eds me tv cQncur 

.. 

in the conclusions heretofore reached by this Office~ al~~uugh 
it must be i!&aitted that. t:ha literal language of 18 U.S • C .. 
1913 leads lt.self to tho vi~ t:.t:a.t ;~..nlinvitedtr l~g.isl<H:iv~ 
co-~unicatic-ns to ~iembe-rs of Congress .are impermissi~le. I!l 
o-rdel:' to reae...'-1 a const~..lction of tne stl!tute t:oich is both 
~.,t:i.t.utional and senal.ble) it is necessary ttl reed into. 
its language s l~tati~n that what it prohibits iz tl1a use 
of approprL~tcd f~~d3 to pay for ~ny of ~~~ pros~~~d items 
that a:ra directed to ti"!..e ~1.ihlic. For ~ple, it tJf..>uld ba 

. i.mp~per to ut;e the Pr~~i.dent.ial yachts eo hold recoptions 
£or private cltiz~ns as :1 C~<~"ice designed to induce t.he-..n. to 
speak or vrite to Members of Ccngr2ss to favor or opposa 
legislation. 

'f'-".lli -- -· ~ • • t >< • .1. ~ n . ....en:l·qul.ll 

Assistant Atto~ey Gane=al 
.Offica of Legal C~Jn$el 

- J -
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~·!CRANDU}i FOR THE HCNOllA3LE ERYCZ ll .. HARLCH 
Counsellor to tha Pre~ident 

J 
{-
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l. . I ' 
; . : ... 

I'· / 

In accordance with your request, I enclds.~ 

a brief memoranduc for executive congressional 

liai,son officials concerning the scope of restric-

tions on ~~ecutive lobbying before the Congress. 

~-lilliam H. Rebnquist 
~ssistant Attorney Gen~r.sl 
Office of ~gal Counsel 



Re: Restrictions on exccutivP- lobbying 
before the Congress. 

Your attention is called to th~ federal .an·t:i-lobbying 
statute (13 u.s.c. 1913) t~hich prohibits, upon pain of crimi
nal prosecution and removal from office or employment, the 
us~, in the absence of express congressional authorization, 
of appropriated funds to pay for any personal service, com
munication, or other device intended to influence a Member 
of-Congress to favor or oppose any legislation.*/ Ari excep
tion is provided with respect to official communications t; 
i-'1embers of Congress on the request of any Member, or to 
Congress , regarding requests for legislation or .appropria
tions. 

·The precise kinds of activities proscribed by 18 u.s.c. 
1913 are not cl.ear, judicia 1 precedents beL'1g lacking as a 
guide. {See attached appendL~ for activiti-es reviewed by 
the Department of Justice.) An obvious lobbying attempt would 
consist of a public distribution of a statement by a department 
or agency official advising the recipients to urge thair repre
sentatives in Congress to vote in a particular ·vay -vn a specific 
item of legis latio1,,. Apart from :suci'l '::lear evasions, t..lie Ho~1ee 
Select Committee o :l Lobbying A~tivities b-as ~cognized the 
traditional role of oificuls in the ;:~ec-.:Jtiv~ b:cnndi uto 
inform aBd consult ~ith ~he Congr~s on legislative consid
erations, draft hi ll.!J .and urg~ in m.:ss$.gt,;s,. sp.eec.hes, r~ares,. 
committee testimony and by direct contact the passage or de
fe:.tt of various measures." R. Rept . No. 3138, 8lst Cong. 
2d Sess., p. 52 {1950). Similarly, the Department of Justice 

*/ A federal statute also prohibits the us~ of apprnpriated 
v~nds £or the compensation of publicity experts~ unless spe
~i£ically appropriated for that purpos~. 5 U.S.C. Jl07. In 
~ddition, Congr~ss has , in v:.trious appropriation acts 1 imposed 
npecific restrictions against lobbying with federal funds. ~.fO~~ , 

C) (.,.. 
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ha·s expressed the vieto~ that the statute does not override 
tha responsibility of the executive branch to make known the 
vi~ws of the Adoinistration on measures pending in Congress . 

It should ba noted, however , that in recent years some 
axecutive branch unsolicited communications to Members of 
Congress regarding pending legislation have been the subject 
of criticism, and on occasion a Member of Congress has brought 
the matter to the attention of the Department of Justice for 
investigation and possible prosecution. Although no prosecu
tions have been brought, the Department carefully investigated 
the facts of each case . 

It is suggested that if an official has doubt as to 
whether his proposed activity relating to legislatiifn ;3 
forbidden he should consult his department's or a gene· • s 
chi2f legal officer. 



A. Examples of activit:ie.s vi·awed by t:ha Department 
of Justice as not baing contr~ry to 18 u.s.c. 1913: 

. 1. Letter o! August 19, 1966, from S~cretary · of 
.Agricultur-e to a 11 Hambers of Congress as di:3'tinguished 
from Committee members in which the Sacretary briefly 
analyzed two pieces of legislation {the Child 1utrition 
Act and the Community Development. District Act), and 
concluded with the state~ent: "I urge your support of · 
these important: measur~s. n 

2. Prior to enact-:nent of the State Technical 
Services Act of 1965~ Department of Commerce officials 
discussed the advantages of the bill with interested 
individuals and organizations, urged support for the 
bill in correspondence~ and ~hile not directly> 1~t 
l~st inferentially.,> encouraged various person.s to 
present the favorable .aspects of t:he bill to ~-Iembers 
of Congress. The Attorney Genaral felt that these ac
tivities did not demonstrate "the ultima·te in discreet 
judgment"~ but that there was no crimi-"121 violation. 

3.. Memorandum and material sent in 1967 to Members 
of the Congro.._ss b-J the Vice President as Chairman of 

• 

the President's Council on Youth Opportunity urgi~g 
their support in the Stay-in-School campa~n. S na this 
tr.aterial did not relate to pending legi.slation 7 • t ~~as 
merely a part of th~ effort to have Members of Congress 
participate in the program, it was not contrary to 13 
u.s .. c. 1913. 

B. Example of proposed activity ~hich the Depar~ent 
of Justice felt might be contrary to 13 U.S.C9 1913~ if 
carriad o-ut:: 

1. Unsolicited widespread distribution (lOO~OOQ 
copiii!s) of tha Pr2sident's 1968 Farm Nessage .. 

{: 
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Ass1sn~r Anoar-;EY GEsE~At 

OFf[( E OF LEGAL COI'NSEL 

c!fleparlnumt of Wustice 
~as~ington, :!fJ.Cli. 20530 

NOV 11 197-4 

MEMORANDUM TO KENNETH A. lAZARUS 
Associate Counsel <to the President 

r < 

I 

I enclose three OLC memoranda relevant to the effect of 
the "antilobbying" provisions of Federal law upon activities 
of the Executive branch. 

The basic memorandum is the first, written by Mr. 
Katzenbach and dated October 10, 1961. The last two, dated 
May 14, 1969 and January 12, 1970, respectively, reflect the 
adherence of Mr. Rehnquist to the position taken earlier. 
For the record, I will note my own concurrence: Considerations 
of legislative history, consistent practice and constitution
ality favor a restrictive reading of 18 U.S.C. 1913, so as to 
apply its prohibitions only to attempts by the Executive 
branch to influence the Congress through the public. We do 
not interpret it to prohibit direct contact between author
ized members of the Executive branch and the Congress itself. 

As these memoranda reflect, however, there are occasions" 
on which individual congressmen have asserted a contrary 
principle. Needless to say, we have no interest in provoking 
a conflict on the point. To avoid it, legislative contacts 
should be handled at relatively high levels. I think it is 
the prospect of hundreds of faceless bureaucrats running 
about the halls of Congress which caus s concern. 

a~-
nton· Scalia 

Assistant Attorney General 
Office of Legal Counsel 



THE WHITE HOUSE 

WASHINGTON 

10/31/74 

To: Ken Lazarus 

From: Phil Buchen 

Could you please prepare 
a response for me to 
send to Bill Timrn.ons. 

Thanks. 



THE WHITE HOUSE 

WASHINGTON 

October 30, 1974 

MEl-.10RANDUM FOR: PHILIP W. BUCHEN 

WILLIAlvl E. TIMMONS~ 

Lobbying 

FROM: 

SUBJECT: 

I have received through Don Rumsfeld your memorandum 
on Standards of Conduct for WH employees. 

The paragraph on Lobbying reminded me to raise an 
issue with you which is peculiar to the operations of the 
Office of Legislative Affairs. While we like to think 
we are providing information to Members of Congress, 
a reasonable case could be made that we are in fact 
lobbying under a strict interpretation of the law. How
ever, the Constitution gives the President certain 
legislative responsibilities and powers: Messages to 
Congress, calling Special Sessions, signing or vetoing 
legislation, etc. As agents of the President we do work 
to obtain measures that are acceptable to the President -
and try to defeat bills that are unacceptable. 

The question is what constitutes improper lobbying 
activities. Are there guidelines that should be followed 
in dealing with Members of Congress? 

cc: Donald Rumsfeld 




