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MEMORANDUM TO: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

April 9, 1975 

PHILIP W. BUCr?< 

JAY T. FRENC~i 

In accordance with your request I reviewed the memorandum of 
Chairman Goodell to the President dated April 10, 1975 concerning 
S. 1290. A copy of the memoradnum and the Senate bill are 
attached in Tabs A and B respectively. 

It is my opinion that S. 1290 ;raises several larger issues than those 
which are raised in Chairman Goodell's memo. Generally these larger 
issues concern the infringement of the President's pardon power by the 
Congress. 

By discussing my concerns informally with Bruce Fein at the Department 
of Justice, I learned that last year the office of Legal Counsel testified 
on a different amnesty bill indicating in its testimony generally that the 
proposed measure was unconstitutional. 

Also, Jack Marsh in a recent memo has stated that Marty Hoffman will 
be testifying for the Defense Department on S. 1290. Marty Hoffman 
wants to be certain that all administration spokesmen carry the same 
message to the Hill. 

It is recommended that we request an informal opinion from the Justice 
Department with respect to the constitutionality of S. 1290, ani that 
we then convene a meeting of all those who will be testifying on this bill 
to reach a consensus. 

If you concur, I will take appropriate action to obtain such an opinion, and 
I will set up a meeting for friday, April 11, to discuss these issues. The 
meeting would include Justice, Defense, Clemency Board, Jack Marsh 
and you. 

Digitized from Box 4 of the Philip Buchen Files at the Gerald R. Ford Presidential Library
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! -- < _;;~·_ ;--: fi8!~ithiN· days after ~e:date of entiy, .into· fhe :UniJed· States and ·_ ·: _ _ .--- , 
r _- - ~--::.,.:, ~ : __ --~_:>:.~ ·-- ---.. -:.._::_-:-_~ -~- -.. _, ;_-J:_, _- - __ ._-__ --_--: .. .::..:~- ----::-·:_ -

f _ .. :<·~~, _:·:~ ~.:. u,fit6shall ~o~ be.&.l"rested,:prosecuted, or pupished .for ~ny·i offense · - -. · ~;-~ 
J • : .: .. :':" ~-?--":.~ .. .: .. ~\--~ -) -:. ·:;·_ ~, ~--- -~ - ·;·j . • . . . . · __ :. . ~ -~· ~ . . ._ .. = 

:_--~-<-_,·_ -.-- IO"<_specified in subsecti~n ··(a) or (b): of sectiOn 14 of -this ACt 

~ 
I . •· 
. 
!; 
' 

- • ..::· •• • #- .. ~ • · -·- • • 

·n~
7

~~ tintil ~e eXpiration !?f that_ thirty-day p-~riod_.. ,·. t :. 1 -_ 

. ·- -~~: _~.);r~;~ (b f rN ~ ::appll~ti: shall be arrested~ ,;·prosecuted; or ·:-
.· -- .. ~ .. •··· ~ •.· . . . . . . -

. . . . . 

13-.;·punished.for __ any ofie_Iise. specified in subsection (a) :.or (b} 
- • • , J' -J • -· 

/ :· -~- . 14 .. -or section 14 of ~ 'A.ct Jllltil thirty days. 'aftet: he . receiveS 

._::-~· .:.: "- 15 ~ :nQtice of th~ i-;~ide~f~_ .d,isp.osi~on of; the ~e~QJIUilendatioh -
- . ·.: . ~ - -_ ~ :.- ...;~~ ..... ::,- .. _::~· - . . .... . ... -.. - : - -- ... " ........ - - --~--· . ~ - -·· ··: -- . ... .:: .· 
· --_ - . 16-i: .~~- b~ the.~B~d with !.espe_<1t to . t~t,:~pplicant, or uritil 

- ~ .. ..~.· . .. .., - - .. . -: . ',;.. ~-- _""' . .-!· - - - . : ... ... ~- _·.:. _~ .. - ·-. - . - _. . ·:.~- - .. 
. :· · - 1'7.:· ;th;irty days:_after h~: ~~c~~yes notice of-.. th~_ .:P;re£s~~e~~s. djg:. 

t :~-.- - ·_, .. :·· 1:8· ~-; p~siti~n . oi: .. ~~- .~p~~- : .D.lade . to the '-~~d, w.W~_ex~~:: __ :_·,---~_;, ~~- ,_-~:~~~ . -· 

-. ~- :· 19· Jat~;r, a~d l~~~~- ~~yJf.1 ,~,xecutive, clem~n_cy ~iJio( p~ered ... ~_:··~.; i · ---.--. ~ .. ? -. .. . . . ... - ... .. ~ - . :" .. ~ ~ - : .. ·...: 
. . - - - '. ~ • i" - . ' ·- : -

2>: · or ~. ~ft~re<l., e:. ~-. ~ot .. ~ccepted~,. ~Y : ap~~~ _ lV'h~·- ,·~p.tered. :· · ~ · · _~_ · _ · -~_' ~;~ 

21 .the ~ni!~d-_ S~te~ _,fz'o~ ,~o~~,: . ~ountry -~<l~;:·~~~j!m·i~d :_, ~ --_ ~ ::- ~ -<-~-
. ·... .. -. '": ~ . - ~ - -- . ·. 

22 ~unity granted by subsection (a) of ~'~~~~!'?~ ~~q who 
. . 

23 rejects any off~~-: of_ ~~~p.tive __ ;~l€_n;tency by· the President . _ . . _... . 
-

24 : may re_tum_ . ~o .. fl;l.~t -~th~r:-~o~try at , th,~_v_o~t _of..~try. L: - ·-. . . .. 

25 . · (c) Notwithstanding any other law or r~egulation, -any · 
- ~- -: -

8.1290-2 .. :...~· - :-"" ---- ... 
·. :,- .. 

. -.: ... 

- ' 

.. 
-

-- . 



·. 
.• ..G 

·1 draft evader o_r _military deserter, whether or not a United 

- 12 : ~States ~ ci.tiz~njJ;who .resides in a .foreign ,:c<?untry: .and has not . , . . . . . -
"- •: . ~ .. -~--- ; ·_ · ·:·~ ·: ~: . . . . . 

·-.. ··· ,· .. . -·:3'~ · .l>een;;iiidicted,>J.>r..:..convi.cted · of ·any ,_offense-other than. ; tho~e 
. •. _...__. --~- ~~~~ . -~;-~ -::-~· ·--~~ ~fl ~-:':" · . .. -;.--~7-·; __ .. ; .. :~-~~-_.i;i .. ~ -~ . \· . . _: . _. ~ ~-- -'_. - .=.._ ::· .. ::-: ";.- . 

. · -.. -~ .-/._ ~;~ .. :V:·;· ; ~~·.1\~p~ified -infsiibsec.tioii (a) or .(b) .of ~ectio~ 14 of this Act, 
·: .· ·- ~~ ·-=-;.- ~-: :· · ~- · _~ .·. ~-. ~:-· ·::;,..· i': ··:t .. 7~:· : :.:_·. '_: ~ • . -. . 

. . ':. _ ·: -_(:·: ·:.-:, ,:;~<·t.~ .. El~ ~a~~tipon·iapplica~ion, , :be given: a thirty~ay no~immigrant 
·_ ·._ ·:: 'r.::~·:.~;~·-'~·-_.-.;,: .:: :_ ·!·:'.!?f./~_. 1 .k ·,· .. ~-: .-: , -. ·, - .· . · · _. -- · ... - ": /~·:.:.:.:~~ 
L-:<c;~;,;;·,· ~~/~~\~::: as_ ;~ .at1east:_;opce ea{lh year .if he :otlierWise qualifies for such _ .. . - ___ . 

· :- ~::,:~:tt:i~1.tArJ;~2}~< -:~-J- .~1~'t-;,~ :~c·;:~~,;. _ _. .~·- · · ·,.., · .. r · . - . • ···· · . . =- - · ; _,. - ; ~-- - i:;· - · ::-: -~\~r? 

:··:~~;_-~.{~~~~R1%f:_:~:~f:.t~~~fg~tr~:ad~~ .o~ ~tary · des~e~ _holdiri~ ·~:u~~;~:-~ ~ ·:_>_,~::i,~~~i 
· ··'·)(_::.-.i;~~?~:~~;~i~~ L~; ·mory~ininigrnDt!;ViswJslialJ: be ~ested; prosecuted, c:>r punished. · _. ~- ~ 
· -.>::' ·!:~~H:;:\·t~~ifi-}.:'> · · .:·~ ~<:[:;.:1.- : ·.."€~ ·,-;;, _;. . " · · · ... · · · -:-. ., "·. · ·-:::- ~- -::f :!.~ 
· -~:_ .. :_:~- ;:{:i~~!A~;t~'F~ ~::9·.:]o~'1IDY.roliensespecified~ iri subsection (a).' ·or ! (b)· of section ·:· .. _____ .;_~ 

· ::.: {-.: ~---. ~/(.jJJt~~~}(!..}to·: - ~1·4i;~~~-this'A~f{;.J~ -~ ~, ·(d ) T0 . {i: i ~ ~-['j:~ >i~ .• :;~;< "' L·,~~:;· "i"' · U!: .: _;: • , __ :~ 
. :_.:·~~-';·A:;=:i;:t:··· -'_::_ .. ;~~:-~_. .·· ~-· <~ ._ . . _ _ . . .. _ ,_ .. .. ·:;· ·.- · 

·;-~_ .': :::'."<-:::>:cc;· .. U ··:: ... : (d) Any(:regulations adopted by·the Board pursuant .to 
. · , · . '.: ·':\ '§·~~{> · r .<· • . .r :-.- . • ' . ' . • · ·; . · · • . . -~ · .· . -

~ ... ;-:'•<l~"·A:'. _:· ~~)D~~~;::~t;.~ i'~ectio_I1~4-(a)~'-·~-f-:1his - Act shall account for and preserve any . _ _ 
• . ; • • :· ' .. ...... ! . --. . ... .. .. • . ,. . ·' •""" . . . . ... . ~ . . . • • ..... . ~ 

--·:;. __ : _;.:~··· ··~a· , tmd {alll~~ -~~d constitutional rights which a draft evader 
.-· ; ~::~;:·~·-·, ::~ . < .: ·> . . ~· : -~~- ,-~: < . : . f • • • . • • ~ _. • . . . . -~ 

• ·.- · · ... ' ,.· ·' • = 14:· "·or'inllita.ry desertet 'may have ··, · -~ ·· ~ 1· · 1.. ; 1:.--· '·• -); ·: •• · ... 
-~, _·;;·.:~'.-"·'-;/_:~·: ,~- 4 :~ • ·:~. . . r~"' ~ , : • . . ~ .· :· .. :··.·_· .. . . . .. t · L .. -~· .: 

. ::.'~: · ::',< ·X:.~·V·:.~: il5~ -r :tk_:r~~ :RE:AcQursmoN ·():@ 'UNITED STATES ciTIZENSHIP ~-~ r. . . _ -'~ --
w. : •.J.i_}:.~·.l _'\>:· ~ ~ - . -~:~t -:;'f .. · . . . ' . -~ ~ .~ ._::·.... . . . - .. . .• . . -.. . . ... ..; ·:..: : • . - . . ~- _. ____ •. 

.. . :., _.,~~": '\';.:::.~:,;:;· .i16!r; j~j ~ro:ir 6~ItNotWithstanding ~y othe1<IaW' or. regulation; .· ... 
. -' ~··:.' .. ·~;·1.'}'_?_ ~ .. -:· . . . :·-_ - -~~;_ ":.~;··. :_ ~.:'- ·. . . . . : ~- . -'.. . ~ ... · ........ 

. . ~: : .. - _.. '.' · ,_ <:::·_,, ~~rr., . any ;&pplicB.n:t~who has ·renouriced· his Uilited States "citizen-

. t; ~:ci~};_T<!~ 18 "'Sin),iari1! ~rifted" the citiZenShip Of aiiothe'r c~~iry ·m&y 
~. _ , ~ \~~ ·; ~,· ~ - -)·h~~e· ':ms~ United States' Citiz~nShip~ restored i'by_ ap.pearing 

l' ' , 1 • • a II • • , • 0 • ; • · • ·: : • ' 

~.On before ·a. 11riit_ed· rstates district_ court 'judge' and I renouncing . . ~ . 

. . . 
,. 

21'ir'oitizehship 'of thaf'c·ouiitrJ 
' • ' T . ·~ • • 

t22 _. tJnited States·: ;' I f · 1 ": · 

. ... . . . . ' ...- -.- " ., -

23 : .· .. -·.·:'; . ') ·: ~ ·,~.: ·~.--, : ~> 'sEALING. oF -REcoRi:>s ·, '/_: : -.-· ~:~- -·:,·_. 

..: 

• • •• - ·::;'1. 
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7 

·:1 : Presidential pardon ha~. been granted under this Act sh~lllJ.e 

,2 _ sealedand.shallnotbe .disclosedexcept-. ,- . . ~~ . ':.· ·· :_ ~: 
' . . 

.. · ~ ':, . 

-_. . : · ;_ . :Jt~i~~-~:.~'~-of fraud_ -~;._the:..application for or 'the granting .of Execu-
~ -~~- - _.:..: ~ ~ - ~7·~ ... ~-~ '"~ ~ _..:- - ,.,_ :_ r~ .. ~ " '! · ~ -· . 

J8 ·, ;·L:_-F. tive clemency tinder the provisions · of this Act .... l ,·: :. 
.,. . - ~-- . - - - . . 

~ . - . 
· · i:!f~ ._r: ~; - ~;~'" ~-!· . 

- • .:r . - - • 

... . .15 ,, .. ~1;~-~ I -SEc.: ·~~- ~Uril~s _Qt)lerwise· granted oy· th~ "President, the 
... ... .;: ~- ?'~· -- -:_:- . . ·::· . :· . ---~ - : ~ - _- . : 

_ _ ·- 16 ~ iss.uance pf a _clemency discharge shall not automatically · co'n-
--. . :: -·. - .:: _: : -_ . . . - :- . 

· :·- '·1'1 -;fer ri1hts _to. :veterans benefits: Provided, That .the ·Veterans~ 
-.- _·, "" .,. . ... . ... -. 

. · :_ •. 18, ~ ,A:dministration or_ · t~e .. Department of Defense . _may review 

-. . : 

____ , . "" 

., ·-

- . ·- . ~ 
I 

- .. -t 
I 
I 

- I . ~ --I . .. -: . 

-· 
- . \ - . - l 

.. -.. ;.- ~- -. ~-~- _,· 

- ' . -. .. .. _-. ... -;.~ _,- .. - -- .. 

, ·r · -· J9 · jeac~ case or.~n ~applicant receivlli"g a clemency discharge f~r _ . .,. ! ~- , :-.- · 

... _· <- JO ': ·the ~~ose of det~~~ng whether or n"ot ve~~i~ benefits . ': .' ~:-~ :~ ,-~ .. --~-- ~. 
·.-. -~. ; m: s~ould be ' ~ted; such review shall be ~witll~~; fe~ard t~ ... ·:_- -~~ -: . : -·- :--

.. .. . _,.,._ .... . - .. - . 

22 any acts for which ~ ~residential piirdon has been ~nted. . -_ 
. . ~ - •, -:- . .. . . ... 

23 -"": . .. ~ 
";'·. :.ADMINISTRATION 

-_ :.;. '.,..' ,i. • ; - -~· 

24 . . SEC. 9. Each member of the Board, other: than ·a.n officer. 

.: -.... 
" ' 

. .-
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. 1 ; 'pemiation . for each . day he i's engaged in the work of the 

2 :Board at a'rate not to exceed the daily rate prescribed by law 
•' . . . ·- - . . -

~ . , _3 · ~ fQr ·pei-sons and positions in GS-18 and shall also be entitl~d - _ ...... - . --

: :~ ·,,~ -~ .· 4 ;; . t~ ~e~~i~e ' tra;ei. exp~nses, including per. dieni . ill .lieu . 'of . - "- -

. · ~ -· -~- ~ ~ -7 .. ;~ · ·,,.:~- sub~s~~~~;.~-~: :i~~h9n;ed by la; for per~omi in G~v~rn~erit . . . ~ :.~~,-~ 

}~j .. ·; .ili;:;:i±i~r~~ttt:~::::: SER~~~'· ;~,; ,~;.; .· .• : : . .• --~~~l; 
'~(~--./~ -;~;~~~?. :·.? _:::, ~<---:· :~: ·:1.~-z:-;·~:;~ .;t-;_ :j: .· -' '- _. .- ;.-.. >-.. - . ~ . ---~J_¥;~-~-.:_~·-:·--}t?:Ifi 
~~~·:;}_· -.; ':.~~~~~;r:c~,:-~: : f!-i~ Siro~: ~~).~Neces8ari administrative· sen:ices ·and support ·-_ ,.,_.,. 
-.~ .. --~1'-- = . .l! - ~(~71· --~ : ~;::; -,~ :·:; --~.-. :.:~:-----~ - ·: ;- . - . ~ . =-~- ~-: -::.· '""; -:. - - _~_:·_~ ------ ~ .... ~~~": 

~:-~,~---:~=~Flt~;~;;·_.g -: ·Jtiay :·.~-e -.-provid-ed to ~ the :Board ·by the ~: ae_ne~al~ Service~ -··:: ~-:--~:-~~-
::.- '-:_ . : :;~ ·.: ·.~~-- -"~"'- -·=·; · .. ~· - ,- ~ -~ ... ~ ~~ ~-~ ···-~~~- . ·.-- ---~- ~ - - - -. ~ . ::~-~~ 

<- . <<%;·"':?'~~ iO :·,Administration· on·a reiinbursable basis. ·. '-~ C-) u r · . · · 
~~#-~-- - -~~:~~~:~~:· - ~ . · - --~~~ # · .. -. . - .i. - -~ - - ·.:~~,.~~~ 

·· _ ·· -·- ·--~~:(:::.;i n.::·~~:.oooPimATI6N ~-F oTHER nEPART~rnNTs AN-n .A.o:ENciEs ~ ~ 
•• ·---~· t..- . : • • - • 

· __ -., ~ _ .. -.;"<#. ;: 12. ·?i)l.!,1 S~p~~:~J.;·:A.lrdepartmeri.ts and agencies in the exe~uti~e 
" ._ • }·_:. 4~ :~:: ~ :- .:-. •• .. ; • • ~-- {. -·~ • -· • 

,. 

·· ··· , ... _ 13 ,~ b~ch . are· authorized and directed to cooperate· with the 
. . 

·. . . · 14 ·• Board in t~e conduct of its work and to furnish tl?-e Board,_ to 

15 - the extent peJID.itted by law, all appropriate information and 
o-J • • _; T ':" 

. - ~.: ... 16 - ·. • tan . . . ·rr - . .. • ~ . _-· . • r. · ... ~·;•;. __ . _:;. ·>:~ 

~- :.~'._:: _··,_.-_- . ·_·: ~siS ce_. :.~ ~ :' ::·'>: _' , .. : ~ ': :~ ; .. · ;· ·-~~ _.:' _ t; • = ~~--' •• ~ ·_:: · ",~ ~-u ~~_;·~ ~ . .-, _: --~ ~:; 
.- ,. : ·. 17 !1~i·.:L FIN.AL:RECOitiMENDATIONS; TERMINATION OF ~OARD_ 7r. :·~--c -

. -.,. - ......,.._ 

=~::~} ·.18 ·>:t;·~\~Ec~·.12:': The :Board shall submit its ~al recominend~:,~~· . .- ·-
... . . :: . i . .. . .. - ::."" .; .... .: ~ 

: .:~· . 19 ~ons tO the· President not later than December 31,· 1976, at 
• · .J ':1 • - .I ... - . - .. .-· ... -·. 

, . 20 '>which ~ime it shall_ ce1:1se to exist. Any .fun~tions. as~gned to:_ __ ... ~- _ -_: :_. 
. . - ~· -- ... ~:~ 

21 ' the :Board -under this Act shall thereafter be assumed by the _ 
- . 

22 : Department of Justice. : . · · ";. <· .. -.-,: •: ~- <-, 

23 :~. -, AUTHORIZATION - -.. 

24 .: . SEC. -13. There are authorized to be appropriated such 

.. .: : . . . . . . : - ~ 

..: 



~ f ~ r 'b r • ' J • r I fh . • •· . -f h" ·i.&.':11SUms--:as!.may; if!fitcessary to cany ot,n ·e-provi~tons · o t JS 

.• -31·1Z 'J ,;.; ;~:J.<JI f>rrrvrL a~9i1·JDEFINITION8) d-·,)!~ 'i "i. ~ .;:~ ;:- !,, ,r, " . '· -: -- - J_ - ' -~ -- ~;·- ,,_; . -; ·, _ . ., _. '~ -· -·· .. ·--·-·· u 

1 ~::--,~~·. __ . _·4 - SEc. l~!ifii~ed ln:this·-Act--tP li t~wr; ·;~ rr'~ :r~·}·_, ·.:rt~} !· 
-:: .. 

.· 

' -. 

-. ·- ---
- ..;: - !.. 

\ .. -
} · _:~~:- ./ _ _.~ ·-~~ --~~~ ~HW~art·~~·~'~ffa"tadep'f:mf:anS:;DJ' indivW,ual wlro . _ , 

' ... -

f
f •.. ;ts :; } !i~rb~~-f~r ~~dieted or c~m'iaoo of a~tY:offensO ·com~ • , _ : _ •· _ ~-"" 

--1~··}fi:,:''":·.,~-.A:~,!~~ i£ .. Uiittei~~--pr._afte~' A~gus~ .. ~- 19'64~) anti-priori ~fM&rch 29, .- ' . · :~-----~-c~ 
t--_~ ~r. :.:. · :, - .,;.::.:~t.;_~: . . ·; - . 5:- ·£1··-1·> ~~t:{ ,_\_ ·_: ; . . . . -:~ --_. . ·- ~ '--~-~-:-::_- ---~-~-~: ;c-~~-. •. 

· <-~-~:.· ;:.:_· - .~ :~;-.~~~ei9-1~, ~i}{~latiott!bi·~sooti{)JJ.·r ()!{jf~o~:l2 :of,:the Military Se- , . 

I 
-.I 

. \~~-:-. - ~ .:,::-~~ .. ~·~ ~~ -~: __ _ . __ _ :· . ~:·-:~ .:~;:~ ::~ - -~.:~~~~-~: .:-·- .. ~- ·-.. - ~ -. ·_· . . ·.- .. -- _· .. .:~ ~::-- -·:~ :--~-;:~~~ 

·: · ~I~\~\·r ~fi lhc~i~e:.i.!cbJ{50t1\:pp~.ru.s:O.·J462);f.or~o££my :I1!Je or · · 
~ -~- ~ ••• •• ·'l- . • . ' ' . ... - .•• ........ -~- • • 

· · . , .-~; -~ ~ ·~·'if ~i;;rtgtt~tiiiit~~~\Jg~~d, u~aer; s~cli'seetions/o~~of aily_ related 
~-:·~ : .. -~~--<-._~ :~ · ·:-~ - . ·~~ -~-~ -. -~ . ;~ ~t- -~:: -~~ _·._ . .-:- . - -
. :: -:: -._· l1 . .Jaw, rule, -or regulation. . :.: !I•Jfi : fHf·}~l ~fr_f:~;;;:r!l t~ ·1· ) f.;!W II 

---,;-_-:; ~·· - ~- ll~'cf.r (~:(b)~d.h:~~d~military~ deseitth1~1meamT(4l )anyindir: - < ·.-. _-:·_ · 
. ·: .. :.' .: ; .. : _. -.. · .:~ ~ --:: - •" . :,-- -~~? -.. ···t :--:~:. ~~. .:..'". ' . . . ~ ·. -_ :- .. : ._ -. - .. . ,. -

-. - lBiJ(•v._idua} -whil: h.as:receivM'.or·may·re.ceivei a··pl.1niti\;e~or . imde.~ 
- ; .· ,. . . ' .""::. . . . . .. .-:: ·:::_ ··- . -:,.::· ' - --~ .. . . . - .. 

~ ,. -· :·.::~·:; 14 ._ si.rable discharge for one or more violations of a:rtiele ·85, 86; 
• . : :_. • - . j-. ' • . - -:_ --.... _ ... - \ 

.. ' ~ ..... 15 : or 87 of the ~Uniform Code of lt'Iilitary Justice· (10 u.s.a. . . " 
- . ·~ . . ... --· . - . - ::- . .. - . . . . : .. 

. _.· ·· : 1~ ', 885~ ss6,::~ ss7-) , :' ·o;· ~ny related article, -co~itted o~' ·or · ·,:-: · ~--_ ,> ·<-·:·- . -

' . .. 1~ ' ~ter A~~ 4,1 ~~4, and prior to March 29, i973, or (B) ': :j '. . '-< . 
·• \. - •;r- • • _ ....... _ .. ;--~- • .. _ • . ~ ~ :-!.. .. 

·i ' .. ~-- _ , 18 -any individual who is serving a sentence for one or more 
. • • f -~ ; a • :-. .._•, :--

• .. -. ::;". . . r ·' ''1\ , ._ • - • • :.. •• •• :__; •• ·~ ;.,. .. 

. • r' 19 such violations. -. :· . .. ' . . : ~.. - .~·-.,-.,_:·.' . . 
. ; . . ·:-- ,.-·.:-.- · .. -~- ~~. ~. ·-· -_; . . .. _:~----:.-~ .. _ 

.. - ... - ~ .... 20 . ·_ (c) ";Executive c~emency" mean~ a par-don -~r other 
; .._ .· 

" 

21 act of mercy -or forgiveness by the · President~ . under ·Such 
- -- ... _ 

22 terms and conditions as the President may prescribe,_ pursuant 

23 to powers granted to the President by article II of the United - .-· .· 
. - . 

24 Stat-es Constitution. 
.. ... 

25 (d) "Presidential Clemency Board" or "Board" means 

' ' 
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.d if; the--body: cr~ated by .this· Ac-t to consider the eases. <>f . draft - . . . . . 

2 .evad~rs a~d milita.IY deserters and to recommend to the·Presi-
. · ··. 

dent.whether.sn®. evaders :or :deserters should receive ex~u-· 

.. 

. "-

- . . , 
... -: e - ; . . - : ... ~ . . ~-

.It .. ·····:! -. ~-
-:. ___ ~ 

• · ..... .t:: • 

.. . ...... -

... . !' 

· r · 1i ~-, ; . i>·· -;. .. 
.- . . 

~-, f;;;j~~~[· • · ( "}) :. ;·:~' -~;i_ P':_ . · .. ., .. ~-- . . 

..---.: -. : 

r . ,._ ... 
• o; •r'. : ' ; '::~ •,. ... 

- •• , - • -· ~ ..! 

-.. , . ~ ·;• .. r.·r ,"'·.·_, f,_"_ . . _1'_, : , ··,! ;. 1 ... --
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PRESIDENTIAL CLEMENCY BOARD 

THE WHITE HOUSE 

WASHINGTON 

April 7, 1975 

NOTE FOR PHIL BUCHEN 

Attached is a memorandum which I am sending 
to the President, requesting that he establish his 
policy on four questions which I expect to arise during 
the clemency hearing before a House Judiciary 
Subcommittee next Monday. The Subcommittee will 
treat my statements as Administration policy, and 
I want to ensure that I will be equipped to accurately 
reflect what the President feels on these issues. 

I will be grateful if you will give some attention 
to the memorandum today or tomorrow, so that it 
will be possible to have a clear statement from the 
President on the four is sues- -whether by his checking 
boxes on the memorandum, or in a meeting--by 
Friday afternoon. 

CHARLES E. GOODELL 

Attachment 
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PRESIDENTIAL CLEMENCY BOARD 
THE WHITE HOUSE 

WASHINGTON 

April 10, 1975 
ACTION 

MEMORANDUM FOR THE PRESIDENT 

FROM: CHARLES E. GOODELL 

SUBJECT: Your Position on Congressio:1.al 
Proposals to Extend the Clemency Program 

This memorandum presents four questions upon which you should 
decide what your policy is to be. In my White House staff capacity 
as Chairman of your Presidential Clemency Board, I have been 
invited to submit testimony on Monday, April 14, before the 
Subcommittee on Courts, Civil Liberties, and Administration of 
Justice of the House Judiciary Committee. I need to have decisions 
by you on these fou!" questions in order to be able to state Adro..:inistration 
policy on your behalf at that hearing. 

I will not raise these questions in my testimony, but I am sure that 
they will arise in the Q & A. At that point, I will state whatever 
positions you indicate. 

I. Should you support Con~ressional extension of your 
clemency pro gran1? 

BACKGROUND 

Senators Javits and Nelson have introduced legislation whose primary 
purpose is to extend indefinitely the clemency program. This is not 
unconditional a.mnesty legislation, but rather a::1 attempt to extend 
indefinitely the application period c!>f essentially the program which 
you have established. 

DISCUSSION 

The Congressional supporters of the Javits -Nelson bill (S. 1290) support 
your program, are opposed to unconditional an1nesty, and believe that 
the Administration has failed to communicate your offer of clemency 
to most of those eligible for it. Their stated intention is for Congress, 
in institutionalizing your program, to share the political responsibility 
f o r it, and to help you in explaining to the American p e ople why a 
clemency program is necessary and appropriate. 
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The principal argument for taking a position in support of S. 1290 is 
that it essentially urges Congressional adoption of your program. 
Congressional passage of the bill will constitute, in the public's eyes, a 
staten1ent that your clemency program has broadly-based national 
support, and that it w;ls the right kind of program to create. If there 
are to be political costs of an extension of ~he application deadline, 
those costs would thereafter be shared by Congress. 

On the other hand, L."ls titu.tionaliza tion of t..1-te clemency program may 
keep alive an issue which you sought to have closed in a limited period 
of time. You set an application deadline originally because you did 
want closure on public discussion of the issue. Indefinite extension 
of the deadline may prevent that closure, and may prolong the life of 
clemency as a political is sue. 

I do not believe that argument to be dispositive, because I believe that 
clemency will remain a political issue irrespective of the position you 
take, and that deadline extension will not contribute to the intensity of 
discussion of that issue. The Clemency Board has ended its public 
information campaign, and there will be no more television advertiseniehts, 
barnstorming trips, or press conferences. If applicants continue to come 
into your program, they will do so quietly, without any public visibility. 

It has been my consistent experience, confirmed by the experience of 
the other Board members, that most of the opposition to your program 
is based on ignorance and confusion. Whenever we have explained its 
details, whether General Walt to veterans groups, or Father Hesburgh 
and I to others, initial hostility has changed at least to tolerance and 
very often to explicit support. For example., many service organizations 
are surprised to learn that the program has real benefits for VN 
veterans. It is my belief, and L'le Board members concur, that your 
program -- properly explained -- can be popular 1 and widely accepted 
as a fair and reasonable solution to the difficult amnesty!clemency issue. 

There is a danger, should S. 1290 come out of committee to the Senate 
and House floors, that a spate of floor amendments will change_ a simple 
extension which you find relatively unobjectionable into a hodge-podge 
which you will feel compelled to veto. 

If you support Congressional extension of the deadline, you will provide 
a live option for some supporters of unconditional amnesty to coalesce 
quietly arm.md, in lieu of public debate on the merits. of u..""l.conditional 
an-mesty. If you oppose Congressional extension of the d.eadline, there 
will be substantial debate on the Hill. That debate will probably rise 
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in decibel level if supporters of unconditional arrmcst.y decide, seeing 
no live option that they can get passed, to focus debate instead on 
unconditional anu1esty. 

On balance, therefore, it seems to 1ne unwise for you to oppose S. 1290, 
and there is some political benefit to you in supporting it. I am compelled 
against the conclusion that you should support it, however, by the simple 
argument that if you favor extension of your program, you can extend it 
yourself by executive order, and ask the Hill for an appropriation. If 
you come out in favor of S. 1290, its Congres s i onal supporte1· s a :::1..d thos e 
on their left will make the argument that you are abdicating responsibility 
by not extending your own program yourself. 

OPTIONS 

(a) Support LTJ.definite Congressional extension of your 
clemency program (S. 1290) 

(b) No position, but you will not veto S. 1290 if Congress 
assumes the responsibility of enactiDg it 

{c) No position, and no statement on whether you will 
sign S. 1290 if Congress enacts it 

(d) Oppose S. 1290 

RECOMMEI\TDATION 

I recommend option (b)--that you take no position, but intend not to 
veto S. 1290 if Congress should enact it. 

DECISION (a) (b) (c) (d) 

• 
II. If your clemency program is extended, should all parts 

of it be folded into the Presidential Clemency Board? 

BACKGROUND 

S. 1290 provides that the functions currently under the jurisdiction of 
the Departments of Justice, Defense, and Transportation be transferred 
to the Presidential Clemency Board until the end of 1976, when the 
Board goes out of existence under your executive order. At that point, 
the whole clemency program is to revert to the Department of Justice. 
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DISCUSSION 

The Congressional supporters of S. 1290 believe that equity and 
consistency in the treat1nent of similarly situated applicants will be 
greatest if all the parts of your clemency program are under the 
jurisdiction of the Clemency Board, inste~d of being split beb.veen 
the Board and three Departments. lvforeover, the Congressional 
supporters of the bill argue that the Board projects to potential 
applicants a:n im.age o£ your cle!Yl_ent intent which is more likely to 
attract applicants to the clemency program than the images projected 
by the three Departments. 

On the other hand, you originally split the jurisdiction of your program 
four ways because Lh.e Justice Department is uniquely qualified to 
engage in plea bargaining negotiation with draft evaders who have 
not yet been indicted, and the Defense and Transportation Departments 
are uniquely qualified to handle through their normal procedures 
military deserters who have not yet been discharged from their service. 

The rationale for that original decision remains, although the history of_ 
your clemency program does support the proposition that inequities and 
inconsistencies in assignment of length of alternate service have been 
present as a result of the program's being split into four jurisdictions. 

OPTIONS 

(a) Support Congressional folding of all clemency decisions 
into the Presidential Clemency Board, removing 
jurisdiction from the three Departments 

(b) No position 

• 
(c) Oppose Congressional folding of all clemency decision

making into the Presidential Clemency Board 

RECOMMENDATION 

I recommend option {c)--that you remain consistent with your original 
decision to split jurisdiction under the clemency program, and oppose 
Congressional folding of the whole program into the Board. 

DECISION {a) (b) (c) 

ill. Should draft evader and deserter ex:iles in foreign countries_ 
be permitted to visit this country for thirty days each year? 
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BACKGROUND 

S. 1290 provides that those eligible for your clemency program who 
choose not to apply for clemency will be permitted to come home to 
visit, under a non-immigrant visa, for thirty days a year, with 
immunity from arrest and prosecution during those thirty days. 

DISCUSSION 

Although most potential applicants under your program have turned 
out not to be ideologically motivated, there are some ·who have !lOt 
accepted your clemency o££er either for ideological reasons or because 
they have stable families and jobs in other countries, and dare not 
disrupt those stable situations. 

The Javits -Nelson bill assumes that there is a significant number of 
such people who will never come back to this country to live, but who 
have families here. The bill seeks to permit the reui1.ification of those 
troubled families by allowing an annual visiting period. 

This issue raises again the specter of the exiles --the most politically 
sensitive group, on which excessive 1nedia has been focused. 

OPTIONS 

(a) Support thirty -day visiting period for exiles 

(b) No position 

(c) Oppose thirty-day visiting periods for exiles 

RECOMMENDATION 

Consistently with your taking no position on the legislation as a whole, 
I recommend option (b)- -no position on the visiting period question. If 
there is to be an act of mercy to e)ii.les and their families, let Congress 
assume the responsibility for the irn...'Tiunity from prosecution decision 
which is essential to that act of mercy. 

DECISION (a) (b) (c) 

IV. Assuming extension of your clemency programl should 
its scope be broadened to include offenses other than 
draft evasion and desertion? 

BACKGROUND 

Several bills have been introduced in the House to provide unconditional 
a1nnesty for a variety of categories of offenses. Most of those bills 
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cover offenses beyond draft evasion and desertion, such as failu:;-e 
to obey a lawful order and draft counselling. Some of the bills 
provide for anmesty for any offense if it is shown that the offense 
was substantially motivated by moral opposition to the Indochina war. 

DISCUSSION 

In choosing to have your clemency program cover only draft evasion 
and desertion offenses~ you extended an offer of clemency to two 
categories of people most of whose offenses were not related to moral 
opposition to the war. The Congressional sponsors of amnesty 
legislation admit that extension of coverage to different offenses 
would fold into the clemency program a large number of people 
who did not act out of conscience. They further argue, however, 
that your original clemency program has already done that--and 
they are correct. 

One possible task is to enumerate a list of offenses (draft counselling, 
for example) not included in your clemency program, but committed 
by many people for reasons of conscience. An alternative tack., 
designed to restrict clemency to those who acted for moral reasons1 

is to broaden the jurisdiction of your clemency program to cover any . 
offense, but to stipulate that clemency may only be offered if a clear 
showLDg is made that the offense was committed as an act of conscience 
in opposition to the war. A third tack is to maintain that you have 
already covered most of those who have acted in conscience., since 
most of them are evaders and deserters., and that the programts 
jurisdiction should not be extended to further offenses., however 
motivated. 

• Since it has turned out that most of the evaders and deserters· before 
the Board have not committed their offenses because of moral opposition 
to the war, it seems irrational to me to take that third tack. even t.lJ.ough 
that is most consistent with your original position. 

We can justly argue, based on the experience of the Board and of the 
Defense Department, that we have learned since September that most · 
of those eligible for your clemency program did not act out of moral 
opposition to the war 1 and there are a lost of people who did and whose 
offenses are not covered by the program. A change ln your position 
is justified by your having learned new facts from the experience of 
your program. 
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OPTIONS 

(a) Support broadening of scope of clemency program to 
include several new specified categories of offenses 

(b) Support broadening of scope of clemency program to 
include any offense, provided that a showing is made 
in ic1dividual cases that the offense was co:rr.w.uitted as 
an act of conscience 

(c) No position, but would not veto broadening as in 
option (b) above 

(d) No position 

(e) Oppose broadening to other offenses 

RECOlvL\1ENDA TION 

Consistently with your taking no position on clemency extension 
as a whole, and consistently with what you have learned about 
the clemency problem since your progran~ began, I recornrnend 
option (c)- -no position, but you would not veto broadening to any 
offense, provided a showing is made that an individual offense 
was committed as an act of conscience. 

DECISION 

(a) {b) (c) (d) 

(e) • 




