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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

January 7, 1975 

PHILIP W. BUCHEN 

JAY FRENCH 

POSTHUMOUS GRANTS OF 
EXECUTIVE CLEMENCY 

Mr. Hoffman has requested either a pardon or some other form of 
clemency for Irvin Charles Gottlieb, deceased. Mr. Hoffman is the 
husband of Gottlieb 1 s daughter, and I doubt that he has standing to 
request Executive clemency. However, setting this question aside, 
he raises a more important question, which is whether the President 
has the power to posthumously grant clemency. 

The attached memorandum from Assistant Attorney General Rankin, 
Office of Legal Counsel, indicates that a President cannot grant a 
pardon posthumously because it is a deed which requires acceptance. 
However, this opinion does indicate that fines might be remitted after 
death. Since we do not have all of the facts of Mr. Gottlieb's case 
before us, I am asking the Pardon Attorney to get enough facts to 
determine whether there are any outstanding fines which could be 
remitted. 

Enclosure 

Digitized from Box 4 of the Philip Buchen Files at the Gerald R. Ford Presidential Library



Honorable Gerald Ford 
President 
The White House 
Washington, D.C. 

Re: Irving Charles Gottlieb 

Dear President Ford: 

10721 s.w. 70th Court 
Miami, Florida 33156 
December 24, 1974 

I represent Anita Gottlieb Hoffman, the daughter of Irving Charles 
Gottlieb. 

I contacted your office by letter of September 1, 1974, and of 
october 21, 1974, copies of which are enclosed, concerning a 
possible Presidential Pardon or some other form of Presidential 
clemency for Mr. Gottlieb. As of thi~ timei I hQVe not receiyed 
any communications from your office pertaining to this matter. 
----~-·~---.-.-·-~-···-· -

This matter is of great importance to Anita Gottlieb Hoffman and 
a response from your office would be greatly appreciated. 

Respectfully, 

\\·\AfV 
L. Joseph Hoffman 

LJH 

enclosures 
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Re: Tb.e ?residc:-!t 1 s ?O .... "=.-er to 

iss~~ a "Oosthu:~c·..:s p<::-C.c.:t 

T!lis is i~ re:p~~~e to )rour r ecr..:e.st ior our acl".rice en the 
a".:>ove: ~u.e~tic::.. T~e C:;:::sti:-.:.tion, J._rt:.-:le II, Section 2, vests 
!!: ~e P:-esiC.z:!t "Po~~ve:- to 3:"~lt P""cp:--i~'tes and Pardons for 
C:ie::::; es again:t ne U::.ited s-::~t.::s. II The. authoritiea dealing "'.vith 
D.e q:.!estio::l .,,.::=.e:2:ler this powe::- e:-cte!:.ds to the issuance o£ post- . 
:C:.:::-.. c:.:.s parC.ons ar~ f<!Y/ c.nd not of recent ~te. 

At its ~c:;:o!r:-..~er 1871 ter1~, t~e Court of ClaL~s held in 
l'<eldrin v. l:nit~d ~:2-te::s, 7 Ct. Cl. 5'15, thz.t where a:.;. bC::viC.ud 
guilty oi gi,wi:lg z.iC. o~ ccmicrt to tl!e rebcl!io:1 of tl:e Sou.ther:1 
~tatcs died 'vi'L~o:.1t p~rdo:l 2..r1d. befcrc the ?1·c~id~z:.t's Gc:1c=al 
•.......,,..c., t y Droc1 ..,.,..,.,~~;-. ..., or· D ,,. - ,......,. ;...e.,.. ? :::. lPo'3 (15. ct.., ... 711' \·'he .:-._.~.~. OJ.. - ·~.:..·~--"-'•• -'-"'---""".J - _ _,, .v "" c.;.~. -:• _ ... _ 

p:-oclar_!atio::. C:id net oblitc:..-c::~e t::.e o:ic::!se , 2-"ld his ~cL.-.::i2.1:s ·~r3.tri:.: 

tl:e::e:o:-e could ::ct :::.c.il~tc..in a_~ actio~ !o~ tb.e proceeds of ~ic 
C2.9::.1rt::C. prc_?~rty i::. 't}:c T::- e~.3ury·. I~ ::lrtner -appe~red t:~::~ ~~e 

?resid.ent had iss~~d a spcciz.l p.:1rdon but the i!:.testate die~ ;::!10:-tly 
~iter its issua!" .. ce Z..!'ld never accc:)~e.:l it. 1.."1. .a subse~~c:1.t c~se, 
Sie::-r.::. v. United Et;:tc3, 9 C:. Cl. 224 (D~c. T., 1873), t~c cc:.:.::t 
!"lt:i.:: 0~ Q~ :;..~t_~c::i:y o£ it~ cicci~iCi"l in ·~1 e 1\~cldrim C:l$€ t:1.::t -:::1~ 
,;._-::l.~ezty· P=ccla:-J.-:~ti c~ oi 186e ,.'t.·~~ ;•i~o?erz.:ivc az tc c:1c "-1-:c ?l:?..C. 

s~e .7!1co f.cc:::-: 's C2.se, _8 Ct. Cl. ".:57 -------C.::.ecl before its issue." 

At an ea::-lie::- date, b 186~, the ?:·e:ddent had be£cre h:.:n 
t:.:e c:::e!:tion ' "f·"he:he:- he c -:;t~ld r e::1it 2.. fi:!e ~ter the de2.tl1. cf a r=l~ 
c~::" .... ictcd cf o.idi::g and res cui~""0 2. C..:!s e:-tc~, t..~e co:.rrt !:..3-vi:r:.g i~

~::.s~d a scnt.:!=.ce o:::;.. $500 =:..r:e. ;_:t.:; ::-::~y G.::.:-te=al ~c::cs ::.C.vi~ed 

t he ?:-c.::iC..c::t :~:..:!:.~~:.G. ~::is ?O"'.~, .. er . ll C::z. A.G. 35. :-:e s~id 
t:1z.t :;it mi:i~: be C..:n.!'ttft:l c~ t e c~:J."li(:~l p::-inci?les v:hct~er the 
?=esiG.c=.t co::~d ("':-~::t 2. ::~e -~ of ~z..::-~.::1 to a ::na:1 after hi::; C.c:::!:, . ._) . . . .. - . 

si::.ce as Chief Jus-:!=.:: 2-.:a~::=..all s~ys, in U:-:itcd Etate~ ''s. -.,~~-ils0::, 

(7 ~e· ,c,·.l ) :a.,._ __ _.. __ i~ a de"'d to'-'~"' v:--lid.ity o: ,r·h~cf- C.;:;~'v"-" 
.. ~·' ·~ J :--- ._..__ - "'"' J ~-- - ...... -- -- -- ,J 

i~ ezse~::~l, a:::i C.e::,..re::y· is r:at cc~?lete '\v:thout acce?tance', ~d., 
of CC1,.1:-Se, :hc::e c::.~ be:!""::> C.cl ive=·y tO Cl:ld acceptt:nCO by<!. C:::;~d 
!'!12.Il" (p. 36). :-:::·.-;ev~:-, l:.e ccmi:r:::ed. {:;:.?. 36-37):. 

-
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::: ,z, * a distir:.cticrA. exicts b c :".Ylecn. L~e 2..ct c£ a p2.::- 
ccn by W~ich a. r:.-'.:0.!'1 is :rcl:.eved of corporal ?'L":1iSl'l
znei!t !or guilt c.=:d L'1.e 2 .. ct :ic.:· r'8Ynis :::ion cf a fine 
~..Jh!.ch C?~==:::~:: ~~ 1::!.s est::::~ C:-'J.;~. The tcchr~ic~l 
rcasc~ ,v=.ici: :!!""-~'t (I d.c ~ot ~2.y ".;··::1lj prc·ve:~t a 
pa:-C:.:>r~ ::-c::1 ~?~=at:.~ .€ in f.::..v0r of 2. C.cad m~n, 
do~s r:~: :!.;=?~;-to· !:!~ :rc::-::::ission cf 2. fi.:1eJ fa:: 
t:;a.t r=.::.:t be z.cccpted ·o·y L.~c l:ei::s to the estc:te 
v:!-.o:;e :...-:~==ests a.-:-e a£:ectcC. by it. The distinc
tion bcn-:e2:1 pa:rci:::m of co:rpcral pu...J.ishr.:'lent anci. 
remi:; si ·.:~ of a ?eC'-L-:ia:ry fine is reco(Inized by 
the ac! d ?e·,y:.-ua-:-y 20!' l£63, chap. 46, whic...'l. 
gi".res t.~~ ?r.3c:.c.~~: t:1e £!.!ll Cis cretic~~ry po\7Cr 
to . ;+ -!-'~o ,..._r.> "":"_...:~"""0 1 "" CU~"r.- ·!- .. , b" N +'!....~ th * rei::'.-... -·- '"'··"" ,, ---- u~ ..,_ .... r 1n~ ............ o er. 

L'"'1 ~y cpi~-io:1 ycu l:.~vc t11.c po\~le:- to 
re.r-1it t:le £ine i:~?~::>cd o::: tnc late J.:Jb.n Calchvell. 
notY:it~~tc.:--.Qi:c_; hi:: c2atl"l, by ;::n in.:t~u.""':lc.:.J.t 

r eCl.tl·- N t""' -~rcun~ ~ t-n-··'" ,...; t-t..e c..,se *:;: 
.& .. o ........ -- ._ ..... - """---- -- ... _.. """- • 

The deed cc::-:ccpt of a p:::.rc.:::::1. as CXl)rc:;:.ed by ChiE-f J\.1.::tic.:! 
~~2.rsl1all '\\~an ;:..?r:::.·~\"~d in =~=-~icl:: v. UrJ,it.:;d. :3~z.t~s, 23C !.I.S .. 7<; . 
and on fr.e1: b<::.sic it '.;·;:.s h. eLi t:.::.t -::.:: .::: Prc:::ric~c•:t ''c2.n!"'.ot fo:: ~ ~ ?~:-

don u!'cn a ma:1. :, !-:::~vev·cr, in Eii.iJ.lc v . Perovich. 274 G . S. ~:o, 
the Suprc~3 Co~:-t held t_~t the •·cZl. scnin~ oi tne EurC.:.c:~ C.:!.S := '-·-.rz:s 

not to be e;:'te:J.C.eC. t~ t:1e C~:"' .. 1:..~:2t2.:ti~!: c£ a C~~th. ser:.tc:lC::: to lif ~ 
ir.-:::'l'"iso~~.:;~t. '\~.-i~1 ·=~t o·ve::r:!linz. B;.: :· ~:c:~, ~'1e Cvu::t diC. s::.y" 

(p. ~186) th~t "l._ p:::.::.-~·~!1 in ou~ Cays is ~~t ~private c:.ct oi ~~2.c~ 
£rcr:1 =-~ i:tc!.iv·id~all:appe:-~i:13 to pc!:isess pc'.v·er • ., :r~\VC'Icz-. i't "vocld 
S ·~er.1. t!J..2-t us t1:.e l:l"~'' :r.-:>\v £ta:1ci~ 2.. p~::c.on., c:-:cc?t i:l t.~e ~:tu;.ltio~ 
bvcl'\·ed i~ :?:::-.::.-..... i~:~, r::"::.U::~ be cc~:3 id.~rcd 2-.s in t~e nat;.tr~ cia dee..! 
so t2::.::.~ to be ~::eeL•-~ it l':z. s tc be ::.cc~?t ::.::. .... :orcovcr, t.:1c l;;.\'l 
is '\·:.rell -~c:tl2c:. t-1:~!:..::. t.':~ =...::>:c.-:cc ._: !::~!::.:c ~ Cc~d t o a C.::.·c c~ ~c.:!. 

?a.=~y is ~c.:::cc~;.:.?_l to ~~53 ti:le to ·::cz.l F=v?erty. D=.""v·.::.-.~v::t v. 
!..:::...--:1:;., 13 .\':ili. 4lS; :;_,; .. te, 1~3 A. L.1?~. 252.. 

;:See, 13 U.E:.C. 357·J , ~:-0\'iC:b~ th~t ·~,::"le:n 2...'""1 individu~ is ~ ~=r~c:~cc.:'!-.~ 
tG t.,~-;'o ldr..~ of p~i s~:..-::: e:1t 'jtb.~ c::1e :?ec~~iarJ" and t."":.e ct~e~ co::?c:-::..:, 
tl:e ?resic!en~rs r c::1i:;;si~:: in '\·~~r:-~:)le o:: in p~rt of eit!lcr k::1ci 2 !·~r:.ll ::ot 
i::::;:>::.i::." ~~1.;: lez~l v.:cliC..:.ty c£ be ot..~c.r l~i::d. o-:- o! any pcrtio::. d c::.t..~.:r 

.. 
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'::he ?~rd:)n ,?_ttv:-r:cy· c..C:·li.~ =-~ ,~ .. ~~ t:"z..t '\~.d.ti1. ~he ex.c~;.tion c:: 
t~~ .'"') f:!1~ c::se 2-.b:)~.-z (l l C:J: .... .:_ . G . 35) , l:= t.2s .f~und :!"lo re:c0:-cl. cf 
t::~ ?::e:::~~::t ic.3t:l:;z; a p:J:::!.:..::-r:-:·-l - :.:· :~:-2-:J:l . :-I~ fur~~c:.- !3t::.~C3 t l1a.t 
!: h::;: al-.;.: ::.}'S ~~~:l t:~c '.··i~~.v c£ b.i5 c.:..:~c~ tl12..t it \?Ocld ~0-t 1;e 1:;:=~2ti -::~l 

t..J i.:;st:.c ?~=d~n:: t::- ::::~ce::..~e=. ?Crsc:-:s ~lt-:1c:..::;h pez-s-o~.::!ly l:e 1 ' \"".t ..... ~d 

not c·:Jject i..-:!:.41.=~~!---i? c.a~es :::"'..! ch ~s c~s-8£ ci-;;ido,v5 ofGov~:-w.-:1cnt 
c-----~1 --,·ee" v;'··o --,-c r-·- ;,,- d. -. f ., ,.,,.. • .: .. ~c.., to -l".-,11o;;:: tl·.., -;::,.,..e,..ccl~--t ____ ....,1..., •.• . '-- --;;'·-"- '--t--...:.: .. -- .... - .... . .. , __ ·-.---=.. --
est2.~lis~.eC .:....~ U~ c::..:..:.,,~·~ !l ~2-s.z /1! C::,:c . f :.."*" .G. 35, s·u:pr:2./ :;: :,;:. * 
'f_• ...... I!'Jt~e ~,..... n c -...,.:.-. ~ :::: .:-.,-l"' ... l\'n-4 - """' tt..,;.::: .. ... _ .. __ ,...... ""': -:-~- ... -n I y,·o~.1~ .; ~._ ."'"':. P~.::::~l ,..._ __ _..,. '-'- ... _ ..... _ ·- .._ __ .- (,_.- ---4- _. _ ~ ... <=--- c.;:.. J..J--· ._ v -· . -- -- --

:!.32.::1st, l:..:)v."z·te:-, ~:z p:-act:ce c: r.2.~o:-.:.-::-r:e::di!13 :Ja-:-d.:)~S :fo:!:' . 
c.cc~aseC. p:::--~ c:: .:; :-~ :: t_~e :::~=e p:1::-?::::~ vf cl..::-a:ring the n~~l.e, etc. 
Tt:e~e is no cl~·..!::t ~-::-_t :-::!~~:r ,-.id:J\-:.-3 a:1d surviv~o::;s Vlould '\-7ant th2:t 
2c:::le. 11 

Ud::;s.s t.~e cced t::..eo:::y o::: ""':;:.:.::.·c::::;'l i.:; to be rejected, v:~ich 
I c!o :lot believe .:. s •.72.:::;;-antec u.:.;.ce ::.- c::..:ztinr; C.ecisicn::J, it is my 
opi."'lion th~t tl~~ ?r~.:::.C:c;::-: C.cc~ t:..c"t ?.:;:;:;c::s tl'lc po~'cr to is::1.:.c a 
po~tr.u...~c::z p:!.r d~::; l'~e C.= ~s l1.;.·"re t:-..~ ::_: ~\7c!.·, ~s est:!.blisb.cd by the 
cpinicn c~ .:~_ttc :::-:::.~y· Gc:1.e:-z.l 3z:..t~ s , tv :-c~:t a fine po~thur.:."lou::;ly . 

U:1less t!.e:::c i::: ccc::;:;io.:.;. to d.:> so, :;: i-::'::1 th;:t v;c s!:ould le;::·;e O:;?C:l. 

the q~c s!.:.c~ ~\-.:-11..:.t?:cr ...... _tt~r~ey· G~;:-:.:::::·2..:!. 1:: :.-t~s: ::- cascnin~ a~ to 
=c=::: ::l sic~ c: a f ine ::.:ay b.(: e: ,:7c~d2~ tv ~!io:~Cing relief, b:r \"'!2.-J ... of 

J::; I J. Lee R"nlci!l 
J. ~ce r\.2~':..-..:i::. 

.. t'"\..ssist:::..::t P~ttvrney Gc:1c:.·~ 
Cf.£Ice c! Legal Co-unsel 

--



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

January 4, 1975 

PHILIP W. BUCHEN 

JAY FRENCH 

THE UNDESIRABLE DISCHARGE 
AND EXECUTIVE CLEMENCY 

The accompanying papers (See Tab A) recite a familiar problem: 
the difficulty in assisting a socia.l.ly rehabilitated veteran who 
received an Undesirable (administrative) Discharge. 

This person has no record of conviction before a court-martial 
and, therefore, under existing rules the Pardon Attorney's 
office may not consider his case. If the Pardon Attorney could 
review his case, then the petitioner• s record of social rehabilitation 
could be considered. 

Instead, persons in this category must submit their requests for 
review to a discharge review board.'!._/ However, this board, 
unlike the Pardon Attorney 1s office does not consider whether 
the person is rehabilitated and is leading a useful, productive 

1 I Each military department has two review boards. They are 
the "Board for Correction of Military Records'' and the 
"Discharge Review Board". The former are boards of 
civilians created within each respective department pursuant 
to 10 U.S. C.A. § 1552. The latter boards are composed of 
military personnel, appointed by the respective Secretaries, 
pursuant to 10 U.S. C. A. § 1553. There are procedurc;.J::..)<'l-· rvJ9'0 .. 

differences in the way these boards operate, although,/-i!.l.l (..\ 
of them perform the same basic review process. The'r~., FJ 
regulations of the Army's boards are set forth in Tab E(. t-"~>/ 

'·,·-. .•... _/ 
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life. The board, by its regulations, only corrects errors or 
injustices based on a review of the military record.~/ . 

I have set forth below the types of discharges presently given by 
the military services as an aid in the following discussion. 

Administrative 

Honorable (for ''honorable service'') 
General (for ''honorable serviceJJ when the service record 

discloses misconduct) 
Undesirable (''other than honorable serviceJJ) 

Punitive 

Bad Conduct (By verdict of a Special/General Court-Martial) 
Dishonorable (By verdict of a General Court-Martial) 

The first apparent solution to this problem is the amendment of 
the Pardon Attorney's rules to permit application by those with 
Undesirable Discharges. However, this act raises a very 
important policy question. Does the President want to institu
tionalize Executive clemency for unconvicted individuals? Further- v 

more, even if this question is answered affirmatively, the successful 
applicant still will not receive an upgraded discharge simply 
because he has received clemency. Clemency forgives but never 
alters the record. Thus, it would be necessary, subsequently, for 
the President, as Commander in Chief, to direct the issuance of a 
new upgraded discharge. Examined in this light, one is led to 
wonder whether Executive clemency is the best solution, for it 
only provides the President with a review of the case and a reason 
to exercise his powers as Commander of the armed forces. 

2/ This statement is partially correct in that the Department 
of Defense, and the Army and the Navy Departments, agree 
that these boards should only review the military record. 
However, the Air Force does consider post military records 
in its review process and thus provides a way for deserving 
persons to receive an upgraded discharge. 

':; ,., 
\.~·':3.; 't· / 
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The second solution is for the President to act directly under 
his power as Commander in Chief. This can be accomplished 
by directing the Secretaries of the military departments to change 
pertinent regulations to enlarge the scope of inquiry of their 
respective discharge review boards to specifically include matters 
of rehabilitation after service. 

The difficulty with this action is that it flies squarely in tre face 
of the purpose of a discharge. The military argues that a dis
charge describes the character of an individual's service and 
nothing more. Therefore, to look at post military rehabilitation 
in the review process is contrary to the nature of the discharge. 
If this statement is correct, it leads inevit-ably to the realization 
that the bearer of an Undesirable Discharge is forever foreclosed 
from clearing his name and record. 

This analysis has led me to the conclusion that an Undesirable 
Discharge is a stigma which should be abolished. This can be 
put in different words: no one should be discharged from military 
service with an unhonorable characterization of service unless 
it is the judgment of a court-martial. 

The problem, outlined above, is compounded by a review of 
recent statistics. In 1973, approximately 30,000 persons were 
discharged from the military with Undesirable Discharges. Of 
this amount, approximately 80% accepted this discharge in lieu 
of standing trial by court-martial for violations of the Uniform 
Code of Military Justice. It is clear that the Undesirable 
Discharge is an inappropriate short cut for overburdened 
military prosecutors that would never be tolerated in our civil 
law. 

Summary of Issues 

Should the recipient of an Undesirable Discharge be 
allowed to earn an upgraded discharge based upon a post 
military record reflecting rehabilitation? 

_~1':'"~-~~~vc~·:>. 
( ..,. "' -
f--' <" \ 

Is it consistent with our system of justice to characterize 
an individual's military service as "other than honorable 11 without 
the judgment of a court-martial? 

·., ... -_; 

c < 

=::-.'. 
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Reco:rrunendations 

I recommend that the President consider the creation 
of an interdepartment-civilian board to make reco:rrunendations 
with regard to the is sues stated above. 

As a temporary matter of policy, I reco:rrunend that the 
President direct the military departments to revise their 
regulations governing review of discharges by adopting the 
Air Force 1 s lenient policy of considering post military rehabilitation. 

It is my belief that the appointment of such a board would come 
at a most desirable time. Shortly, the earned return program 
will conclude. Although numbers should not be a measure of its 
success, nevertheless, it will be obvious that one of the least 
successful aspects of the program was the treatment of persons 
with an Undesirable Discharge. Of approximately 85,000 
eligible persons, 2 77 have applied. 



l 



Phillip Buchen 
White House Counsel 
1600 Pennsylvania Avenue 
Washington, D. C. 

Re: Casimir Molarg:ie 

Dear Mr. Buchen: 

JON STAFSI-IOL T 
ATTORNEY AT LAW 

ELBOW LAKE, MINNESOTA 56531 

PHONE 218-685-4551 

December 23, 1974 

I represent an 84-year old World War I veteran named Casimir Molargie, 
presently residing at a nursing home in Ashby, Minnesota. Mr. Molargie 
first came to me early last summer with the request that I help him secure 
an honorable discharge from the Navy. After much correspondence with the 
government agencies, I learned that it would be impossible for Mr. Molargie 
to get an honorable discharge. He was undesirably discharged in 1919. 
The reason for the discharge was that he was charged with jumping ship. 
However, Mr. Molargie never received a trial or hearing on that original 
offense. Nevertheless, the offense was reviewed by the Navy twice, and 
no action was taken to change his discharge from undesirable to honorable. 

Mr. Molargie has apparently suffered great anguish over what he felt 
was unjust action on the part of the Navy throughout his entire life. Now 
he is quite elderly and, in my opinion, in poor health. He still would 
like his record cleared before he dies, ~pe is n~ willing to seek a 
pardon for the offense rather than have the offense removed from. ,his 
record. "' -ACCordingly: I h~e cDrreSpond:ea w~ di the judge Advocate of the 
NavY, and in a letter dated August 26, 1974, a copy of which is enclosed 
herein, the Navy agreed not to object to a pardon being granted to Mr. 
Molargie. The Navy, of course, is without jurisdictian to grant pardons. 
This is purely a discretionary matter with the President. Accordingly, I 
have also been in correspondence with the United States Pardon Attorney at 
the Justice Department. I was recently notified by the Pardon Attorney 
that no action wotiti be taken to grant a presidential pardon to Mr. Molargie. 
I have enclosed copies of all the correspondence in this regard. 

The Pardon Attorney, Lawrence M. Traylor, has been quite helpful to 
me thus far in the processing of the pa~ers. However, he apparently feels 
bound by the general policy of the Justice Department to refuse to grant 
pardons unless there has first been a conviction of a federal offense. 
It is his interpretation of the law that an undesirable discharge is not 
'"'Uch a ... COJlVictiqn an,d,therefore; is not a pardonabie offense. He does 
not feel he has authority to make exceptions to the general policy. How
ever, he did acknowledge that since the pardon authori~ is purely dis
cretionary with the President, that the President, of course, has such 
authori~ to make exceptions in certain cases. As I'm sure you are aware, 
making exceptions to the general pardon policy is not without precedent in 
recent history. 



Phillip Buchen 
December 23, 1974 
Page 2 

Therefore, I am requesting that you intervene on Mr. Molargie's 
behalf and personally bring his case directly to the President's desk. 
I am sure the pardoning of Casimir Molargie would be one small act of 
justice with which no one would find fault. Thank you for your considera
tion of this matter. 

JS/ejh 
Enclosures 

Sincerely, 

k.~ 
Attorney at Law 
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Bnitcb itatcs ilepartmcnt of 1Justirc 
fmfin of tfJe IJnrbon Attorney 

DhndJington, D.Qt. 20530 

Mr. Jon Stafsholt 
Attorney at Law 

December 17, 19{4 

Elbow Lake, M.innesota 56531 

Dear Mr. Stafsholt: 

This refers to your letter of December 2, 1974 
concerning our decision of November 25, 1974 not to 
process the petition for pardon of Casimir Molargie. 

The Department has a long established policy 
of not processing petitions for pardon in cases in which 
there has been no conviction, whether civil or military, 
except in cases of the administrative forfeiture of 
v~terans rights. Although Mr. Molargie received an 
undesirable discharge from the Navy, he was not convicted 
of any offense and, therefore, falls within this policy. 

You have asked for reconsideration of our 
decision on a number of grounds and I shall address myself 
to these questions as they appear in your letter. 

lh 

1. Mr. Molargie was granted a discharge in 
accordance with applicable law and regulations. Furthermore, 
according to his petition, his discharge was reviewed at 
least three times by military tribunals and the undesirable 
discharge was upheld each time. In these circumstances, 
it does not appear to me that he has been denied due process 
of law. 

2. The policy of excluding from consideration 
cases in which no conviction has been obtained has the 
approval of the White House. Since only the President 
has the power to pardon and its exercise is completely 
discretionary with him, he is, of course, free to indicate 
that he will not exercise his discretion with respect to 
cases such as those described or, for that matter, any other 
class of cases. In these circumstances, the charge.~~t 
Mr. ~olargie has not received due process by not {f· ~~-· ni(fR(J"·:-.. 
cons1dered for pardon does not seem well taken. ' ~\ c:: CJ:'!! 

: ~ ::.o I 
c~~.. .n.. ! 
•J·. -b ' 

,_;J "/ 
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3. _.You mention the situation of fo.rmer President 
Nixon, who was granted a pardon without having been 
convicted, and indicate that Mr. Molargie would be denied 
equal protection of the law by requiring him to be convicted 
before being considered for a pardon. The cases are not 
analogous and there are substantial differences in the two 
situations. Aside from the important public policy 
consideration cited by President Ford in granting a pardon to 
the former President, Mr. Nixon was granted a pardon in order 
to assure that he would not be prosecuted whereas the Navy 
granted your client an administrative discharge as a 
substitute for prosecution. 

Your letter points out that the Assistant Judge 
Advocate General of the Navy has'stated that the Navy would 
interpose no objection to a pardon being granted to 
Mr. Molargie. The Department of Justice has been granted 
the responsibility of processing petitions for pardon and 
advising the President in such matters. In military cases 
the Department seeks the views and recommendation of the 
particular branch of the service concerned. However, these 
views ~re not bjnding on this Department nor, of course, on 
th(~ Pres .ident. 

You mentioned that Mr. Molargie's discharge results 
in the denial and forfeiture of his veteran's rights. 
However, it is well established that a pardon does not operate 
to change the nature of a discharge from the service nor 
operate to restore veterans rights forfeited as a result 
of a military proceeding. Only Inilitary authorities can 
change the nature of a discharge from the service. Thus, 
a pardon would not afford Mr. Molargie any material benefits. 
His situation thus differs from that of veterans whose 
benefits have been forfeited by administrative action of 
the Veterans Administration. These cases are considered 
even though there has been no conviction because a pardon 
entitles the grantees to a restoration of veterans benefits. 

.. 
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vHth regard to appealing our decision to "no action" 
Mr. Molargie'~ petition, I can only advise yoti that the 
decision is based on the well-established policy discussed 
at length in this letter. Although there is no appeal 
from decisions reached in clemency matters, the President, 
of course, may consider cases which do not come within the 
rules or policies established for the guidance of this 
Department in processing clemency petitions. However, this 
power has been exercised in few cases in recent years. 
The pardon of former President Nixon is the only instance 
since the administration of President Lyndon Johnson. 

While I am in sympathy with Mr. Molargie's position, 
I regret that I cannot alter our previous decision not to 
process his petition for a pardon. 

Sincerely, 

~~- 4 
Lawrence M. Traylor 
Pardon Attorney 

~· ( ~;· 
.. ~~' 
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Lnwrence M. Tr:'lylor 
United ::•tates Pt:-trdor, Attorn~y 
Unite<1 States f)epurtm~'l1.1: of Jt•stice 
~l.ashin~tort, D. C. 20530 

Re: C.:wimir l''ol£trg.i.P 

Dca.."t" Hr. 'I'rn, lor: 

1 ·t.;rn,s t1-f.:n.ppointed 'ivJ tl your hd.mr nf ,1/mrm~·ber 25tll ~cnc:crni"'1~' 
your eeclsi m 10t to proces.~ Ca J'tmlr. Lola.rg:ie 's p~tttion fer c~ Jr ut·vc 
c l er...ency. He 'as declare:! li dese·nm :li trout the hem1fi t oF tt t. ·ir l. 
Th"s declaru.tion by b."'e •>levy is t/mtuuount to CO)'W:fction of ui1 o.;:"fc·,ll-: 
becRu."Je it ·cc<>llts in ·}o ('f·n~~8J mt1 ~"or.fcl turc of !-is vot"ln•.t's :i.ghts. 

'lhc Pe · U .>ll f "):r 'fl !on wb.ich W" nvholttc( at<: to. thrt. · t<.: fort.! 1<..' 

be rr.odlJ cd f• .. forfeic•.r.c of vctorn't• henefi.ts o:r iri.U.tm:y <~Ht>€S . Pu ~.·
til<·ro.m·r., l!~e lottc.r dn.ted A'.I~nst 26 fom th" Aani;:;tnnt Jn·Jg:· f'd•.nC'l~ 
~~o-r:al st.~ ted th.:rc the Hr..··;y >YOnld no·; oiij"c t to n ;:>a.T":~ou r9'r 1 ['L"."'I1ted . 

1. i tr . Nolo.rzic vrc>s. denJ •d du0 fJroccsc; ci lr-n>' hy nat b··h-:.~ , f o tdo l 
a ial . 

2 . Mr • • ~o larr~ic .-o1 lc be dct1ir:d due 1 r.:.tc:.::f:s of l,r"' ; r t··0 ·.an no 
place to turn ~or ~ pardry; . • 

3 . Mr. Holnrr,ic ·..culd be denieu the rru.:-1 protActio'1 of t'1c lr,;_'\-.'S 
if :you requi:rJ hil:\ to h;··v· • first ;een r;oavictc·d oi r fnci.er:1l 
off<:nse befor~ A pru.-1on in f'' ·mtHc~ vb ::.:n f"'~-rt1f'r f'l.·est•lc!it Ft .. on 
l-Ta.3 given n ; I·erd(icn~ ial 1' ordon wi ':.;,l()·•t: havln~ fj ,..,jt 10''ll1 
co>uictcd. 

I think that failure to proct':'Js a parcion fo:&. Lr. Folar?.V~ ,;ould 't'€' 
a ~arlou1" violation of his oo.-.sti uticnnl :rights ftn·~ •~n,tld re:--ult L : 
~ros. inj,,sticc . At :1ge Pl•, 'ir. 1·1ola.rg~e <'"iC"'J not .-Jtlllt l.rur~h t•ut of l'i·e . 
!n fact . the only th:l.ne he -mnts ls to die l:::1orinr tiH:tt tht"! ·; ('\ ·}rl W~L· 1 
off~nse for ":hie~, he \.TaR undPsirably c1is~hargc1 wan forr,·:v,~ . 

If tho processing ond granting of a presidentinl pat(V 
fl()]:-~r?,:te is roo grm'!t " 1-urinn for our lor~"~- system to 1-vnr , 
a la.-....'}'~r, l r .n a.st,amcd to he a part oi t."'at system. 

ft>r 1'-ir. 
t'if"'C t ', '~ 

I 
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~·.;rrencr: 11. l'raylor 
Jocember 2, 197 "
)afe 2 

In he ~vent Jou feel y0u cd1ll'lot l't;COnJid ~:r..· this rr.att~r. ;:-t10ase 
ru5•rt se , . of the pro~r chann;Gls for ap-oe~ of that d~~cj sion. 'J..'h .. ""'.T'J<: 
you for your assistance in this il'atter end the consirlerc:tion von h;:rv~ 
s.lread.y ~iven . 

JS/ejh 

Sincerely, 

Jon Stafsholt 
Attorney et I.e'·" 



Uniteb itnte• llepnrtment of iJu•tire 
t)ffitl' of tiJl' IJnrbon Attarnl'g 

UlaslJington, ll.Cit. 20530 

Mr. Jon Stafsholt 
Attorney at Law 

November 25, 197A 

Elbow Lake, Minnesota 56531 

Dear Mr. Stafsholt: 

This is in further reference to the petition 
for pardon of Casimir Molargie. 

On May 17, 1974, we advised you that a pardon 
petition can only be processed if the applicant had 
been convicted of a Federal offense. It has been 
brought to our.attention that although Mr. Molargie 
received an undesirable discharge from the Navy, he 
apparently was not convicted of any offense. Since 
there was no offense committed by Mr. Molargie, we 
cannot process his petition and, therefore, we are 
closing the case without further action. 

Lawrence M. Traylor 
Pardon Attorney 

. ···:r 
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Secretary o~ ths Navy 

f c: Cn~imir HolArgie 

JJcar S1TJ 

1-u.csunnt to ir1:"Jtruc tiona recci ved fro·n 
Lawrt-nre :1 . Traylor, u.s. Pa1don Attorney , I. 
nm f'o~~ ar•ltn1~ to you f'ot~ init-ial r>rocosr-dng 'tne: 
Potit~on t:or P~rdon o£ Cnsimir Holorgic, tor';o.ther 
with 'lis pn,..sonal oath , three character af'fin<nits, 
nnd a copy o f' his Nnvy rocord. 

Lt ~ould be approcintod i~ this matter could 
be }n·ocessed as soon as posslble because of' t-ile 

petitioner's advanced oge. 

L om the attorney f'or the petitioner and 
will ~e glad to supply you w1tu additional 
supportine data, if' neces~ary. 

~rs/."'m '' 

Encl. 

Sincerely, 

Jon :-:· tn f'sho 1 t 
Attorney ot Law 

I ' 
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UNITED STA.TES 
DEPARTMENT OF JUSTICE 

CHARACTER AFFIDAVIT 
ON BEHALF OF 

C;15 i mi 1~ Nol;1 rgi e 
(print or type name of petitioner) 

In support ofthe application ofthe above petition~r to the President 

of the U mted S tates for pardon, I, Dr. Lilli ;1n D. PC! rso n 
-----(rp~r~J~·n~rt~o~r~t~y7p~e~n~a~m~e~o~f~a~frxf~~~a~n~t~).---~ 

residing at Elbow L;1k e l'1_i_nn. S6SJ! 
-------------------------------------------------------~~--~----~ No. Stree t City State Zip Co de 

who :;e occ,tpation is pilys i c i itl l --------------------------------------------------------
· ce rtify th;:). t I hav e personally known the petitioner for 1 h years. Except 

as othc rw1 ::;c inclicatcJ below, he has conducted hi1n s elf, s ince his conviction, 

in a nwral and law- abiding n1anner. My knowledge o£ petitioner's reputation, 

coud11ct and ..tctivit:i es , inclnding whether he ha s been arrested or had any 

otll<~r troub] ~ with public authorities and ha s been steadily employed, is as 

follows: 

i ~ 111 y o p j n i. on L It' 1 t~ 1'11, . l' I o 1 <I r g i_ e i s we 11 r c spec t c d h y hi s p e c r s 

; utd i s il <· ld in lti {; il <:~5t<:e nl in hi s co1nmuni ty . J. k n o \\' o f n o L h j n g 

I do s olemnl y s wea r that the fore going information' is true 

to the be s t of my knowledge a nd belie f. 

Subscribed and sworn to before me this J rd day of Jul y , 19 7 !1 • 
--~---=-------

·I"·. .... - • ·-· ·- · " . . ....... .. .. ·- ·- ··- ·- -·1· 

I >< l I I 'J/ ; IH1 

j /·:· _ . _!Gfl ST~~FS H :.~!. _, _ ~ 
~ (,,. · l.J L 1 · ~~c: ~->IJ:·:~ h.~ - f.':, , ·~ ;~t:-.JT/\ J 
, !. :.. .. ' I. '\. (:j;:·.\ 1 t:f)tJ[jl y ; 

' ··,:. ~~if I J!llli!t~..,!.ll• Fr ;) li L'~ -\I)Hil 10, l f) fq ~ 
+ ·~ ...... , ~ .. ~··- ·-" - · - -·- · .. _.,_ ,_ - ·- ·I· 

~ y , 

~Public . 
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UNITED STATES 
· DEPARTMENT OF JUSTICE 

CHARACTER AFFIDAVIT 
ON BEHALF OF 

Casimir Molargie 
(print or type name of petitioner) 

In support ofthe application ofthe above petitioner to the President 

of the United States for pardon, I, /{':r'Jf:t or'tt;}{'f:n:!~ afhant) 

residing at Pelican Lake Nusing Home Ashby, Minnesota 56399 
No. . Street City State Zip Code 

reti'red whose occupation is 
----------------------------------------------------~ 

certify that I have personally known the petitioner for _6_0_years. Except 

a~:~ otherwise indicated below, he has conducted himself, since his c onviction, 

in a moral and law-abiding manner. My knowledge of petitioner's reputation, 

conduct and activities, including whether he has been arrested or had any 

other trouble with public authorities and has been steadily employed, is as 

follows: f have known Casimir Molargie ever since he moved to 

As hh y in 191L~. During that tjme, he h8S conducted himself as 

<m upstandine citiz e n. and I hnye never known bjm to get jn 

tro ubl e with the l a w. 

I do solemnly swear that the foregoing informa'tion is true~-e-or:ect 
to the best of my knowledge and belief. '' 

(signature of affiant) 

Subscribed and sworn to before me this ~day of ____ J_:u_l_Y ____ _ 1974 • 

I){ l .l - 197 .I ()(, 

+-~· ~-·~- ,_. ,_,,_, ,_, ,_,_.,_,~,,_.._.,.~+ 

f ,(~' >. ION STAFSHOLT t 
f f-·r;-_ .. : NOTARY IJURLIC - MINNESOTA I 
t \:>- ... ) GRMH COUNTY • 
;;. '\ \':_:'_. / ~1y Comrni:; s1on h pires I\PiW. l9, 19791 

• ·-···--··---~-· · ·-··- ·-··_..._,,~--·-··-~-+ 
;;,~~ ~ ~=-NOtary Public. 

_, 
., 
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UNITED STATES 
DEPARTMENT OF JUSTICE 

CHARACTER AFFIDAVIT 
ON BEHALF OF 

Casimir Molargie 
"(print or type name of petitioner) 

In support ofthe application ofthe above petitioner to the President 

of the United States for pardon, I, __ --..-P_h:..;....i...,.l_l.::.__i~p.,-C,_a:::...::.r...:l:..:s::.o::....:..:n~-~~0"=::1,..,.---....!. 
{print or type name of affJant) 

residing at _______________ A~s...:h~b::.YL-________ M~i~n~n~e~s~o~t~a~--~~5~6~J~0~9 ______ ....!. 
Street City State Zip Code No. 

whose o c cupation is _________ E=.::.:x:...:c:...:a::....:.v.::.a:...t:.o.::...:::r ___________________ _L 

certify that I have personally known the petitioner for 20 years. Except 

as otherwise indicated below, he has conducted himself, since his conviction, 

in a moral and law-abiding manner. My knowledge of petitioner's reputation, 

conduct and activities, including whether he has been arrested or had any 

other trouble with public authorities and has been steadily employed, is as 

follows: C;1sjmir Molargie has worked for me as a dit ch di~~er 

orr 8nd on for about 20 years. Desplte bjs physical handicaps, 

he hns be e n a hard, conscientious, dependable employee. As far 

~ts I know , he has never been arrested or ever be e n in any trouble 

with tl>e law. He is well known and well respected in 

I do s olemnly swear that the foregoing informatio~ is true and correct 

I ' 

to the best of my knowledge and belief. 

Signature of affiant) 

Subscribed and sworn to before me this r}rd day of __ ....;;;..J...:.::u~l=-y'----' 19---'l!.L· 

I)( >.1- 1 '!7 ~ -or, 

... 



PETITION FOR PARDON AFTER COMPLETION-()f SENTENCE 
(TyJH' or Print -This form m,ay be modified for forfeiture of veterans benefits or military cases) 

THE PRESIDENT OF THE UNITED STATES: 

Casimir M 1 · PETITIONER,----------------------------------------------o __ a_r~g~l __ e ______________ _ 
First Middle Last Name: 

Social Security No. 7 22- 1 8-9017 , is a citizen of U.S. A. , born on ·,June 12 ~ 

and resides at Pelican Lake Nursing Home 
No, Street 

Country 

Ashby 
City 

Minn. 
State 

56309 
Zip Code 

PE 0 
not guilty 

TITI NER was convicted on a plea of----------=-----=---------- in the United States 
guilty, not guilty or nolo contendere 

~i\;.(f~ ~~tX~iXtlrlf:!(XNo vy De p ·:~ r +men t 
Eastern, Western, etc. 

~OOH~~X ·~~-----------------
state City 

of thf; crime of ____ -.-:.l.:..)::::.e .:...s, c r t-L _....:o_n _____________________ _______ __ _ 
Describe specifically and accurately, 

unde s irably discharged 
and was s~<SffifXOn September 2'-1-, 19 .....l.L ,J\~----:----::-----....,.-----f()rc:::.;x=-----..,-----

imprisonment, probation length of service 

If convit.tion wuh appoalod, complete the following paragraph: 

N~vy nourrl of Review 
PETITIONER appealed to the)(JfilllW<.S:UUliS:.EWlttXi}f~~JSX where the judgment was affinned on De cembe r 20 

I 

19l!Ji_. An appea l __ .nW'-!.<i.Jt s"--- taken :lfOCmec SUpPelrul ::Cmanr;xlbeJ5Hpramex6ocJtxa...:J.X~----,.-..,--..,--.,-----'Jax 
was, wus not granted, denied 

~rti4i~lt< fht< :i ~~ f\ ~ ~~~ttlt<i ~X X .X X X X X X X :x; 'J<9<"....2l.XXX Jlt<"ooxtimarixwas~Xtill!r judgmf!ll"wasxatfirmllldcJIDC X 

Lo the Na vy Boord of' Heview on May 9, 19Lt7, to the 
xx.x.xx~x~£(..2C.,.l\19 2'XX.XX Do;1rd of' Veterilns Appeals in J a nuary of 1960, nnd to 

Lh c Uo<1rd for Corre ction of Na vnl He cords in 19 6 1. 

"J'9X XX X Xft~jCXXXXXXXXXXXXXXX~JW~~liJ\iHPy~~Jby~~i:taftonxof::SantefU:B:mlC::_.::X..::._ _ _ ____ _ 
Federal Institution ~ 

1'i)>a.XXJ<.X lh<VIf~ X XX X X X X X X Xb:eeJI:J~ai r:f.:iiJ<:hJNX ;tfxno.tcpai:<tJe:JQ>!ai.R~A--------------
Xl~~:.¥ic)t 

2 8 PETITIONER was ___ years of age when the crime was committed, and his prior-and subsequent arrest record is as 

follows : (Li s t every arres t by local, state or Federal authorities, whether resulting in a conviction or not, giving date, di spositi on 

G·15 (Rev. 8·15·72) 
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PETITIONER is not married, has no children,:agatxxxxxxxx~\~:>fi'V~S'~Nj:tlt;:atl~Psn,:tplSf.fS\~S:~ll:ltf ~'foX 
is, is not 

- --· --- -----

--------
PETITIONER is eKIJIOO~X--.lUi.~.r:.c.o.-----------------

XatXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX:XXXXXXXXXXXX X X&\. X X :c\ XX X X\ \;i.L __ 
No, Street City State Position 

Xaoa~~U~U~~:xx_and his prior employments since conviction follows: 

(lint u11mnn tuul •ulrlrtlfll·"" of omplflynrb nnd dutnll of onch nmploynllllll.l --------·-- ---- -

r-.. 
~ --- --~------_;_,.__ _______ . __ _ 

PETITIONER suhmit~1 hi~ pursonal o<~th and throu character rofnrenc:es, promist!S to olwy the laws of, and to hn loyal 

to, the United States, and respectfully prays that he be granted a pardon for the following reasons: ____ l_~_11_11_n_ 

World War I veteran. Although my body is weak and about h alf' pnrnlyzed 

and crippled because of epilepsy and arthritis, my mlncl is still nlert, 

nnd it is because of thi s that I am still hrtunted \vith the .fnct tlt<lt I 

received an undesirable discharge from the Navy because of an alleGed 

willful desertion in 1919 . 'T'he undesj rablo d i schn rr;o -i s n d <"trk clo ud on 

my record. .lt is one I have had to live with :for mo s t of' nty Sl1 yo;,,·s, 

but is it one I do not want to die with. I have no children as I was 

not seen or heard ~rom in more than 60 years. Nevertheless, he1'oi'C' J di(', 

I want to clear my name, not for the sake of my family, but so thnt I mny 
.· 

have some peace of mind during my last days on earth. Throughout my life 

T have worked hard and been a law-abiding citizen,. I mn r e tired now and 

living in a nursing home. I have petitioned to hav'e my undesi r<"~ble dis-
---------------------------------------
charge reviewed three times by the Navy and once by the Vci.er<Jns .1\ctnLini:-;i.t':l-' 

tions between 1946 and 1961. The subsequent reviews a f'firmed the orig] n:ll 

determinations, but I still believe I was not g uilty. Nevertheles s , I : o~11 

nppeAling the decision no longer os I feel it would do no eooct <"!nd bo c<"~u se 

time is working against me. What I am asking for now is a Pre s~ - ti<"ll 

Pardon. I understand pardons and 
DATE SIGNATURE OF PETITIONER 

July J, 1974 •~._,. ..... ·· · 
* other wors and are now being considered for Vietnnm 

hope my case qualifi~s for the same treatment. It is my ln s t hope . 

,-· 
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UNITED STATES 
DEPARTMENT OF JUSTICE 

PERSONAL OATH 

J, C:;1 ~ imi. r fl-1oLtrr,-l c , in petitioning the ----------------------------------------------(print or type petitioner's name) 

Pre s ide nt ofthc Onitcd Statcfl for pardon, do s olemnly s wear that Twill be 

l<1 w a biding and will support am.l defend the Constitution oft he U nitc d Sta te :.; 

a gain s t an enemies, foreign and domestic, and that I take this obligation 

freely and without any mental reservation whatsoever, So Help Me God. 

S ub sc ribed and sworn to before me this Jrd day of July , 19_1..!!.__. 
-------
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ARMY REGULATION l 
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*AR 15-180 

HEADQUARTERS 
DEPARTMENT OF THE ARMY 
WASHINGTON, D.C., 18 January 1968 

BOARDS, COMMISSIONS, AND COMMITTEES 

ARMY DISCHARGE REVIEW BOARD 
Paragraph 

Constitution, pnrpo!<(>, and jurisdiction ____________________________________ :______ 1 

Cornposition---------------------------~---------------------------------------- 2 
Adrninistrative personn(>L______________________________________________________ 3 

Application for review---------------------------------------------------------- 4 
Convening of board------------------------------------------------------------ 5 
Ilearings_______________________________________________________________________ 6 

Finding and conclusions-------------------------------------------------------- 7 
Minority reports ____________________________ --______________________ ----------- 8 
Directive to The Adjutant Cen(>raL______________________________________________ 9 

Ftecord of proceedings---------------------------------------------------------- 10 
Transrnittal of records and action by The Adjutant Gl•IwraL_______________________ 11 
Consideration on th{' board's own motion_________________________________________ 12 
Ftehearings __________________________ -- _________ --_________________ -----______ --- 13 

Changes in procedure of board _________________ ---------------------------------- 14 
Army-Navy-Air Force coordination------------------------------------------- 15 

1. Constitution, purpose, and jurisdiction. 
a. The Army Discharge Review Board is an admin
istrative agency created within the Department 
of the Army, under authority of Section 301, title 
I, act of 22 June 1944 (10 U.S.C. 1553, 1964 ed.) 
to review upon its own motion or upon applica
tion by or on behalf of the individual concerned, 
the discharge or dismissal of former members of 
the Army. ~he scope of the inquiry of the board 
will be to aetermine whether the discharge r~-
!:~~~-~L~!.as_ equit~.!2!Y. . .!!!tJ?_~oJ.?,e~l,Y. giv~n: }Yhen 
the board.' deternunes m an individual case that 
the discharge was not equitably and properly 
given, it is authorized, in the manner herein pre
scribed, to direct The Adjutant General to take 
appropriate action; that is, to change, correct, or 
modify any discharge or dismissal, and to issue 
a new discharge, such direction being subject to 
review and modification by the Secretary of the 
Army. Such remedial action is intended primarily 
to insure that no discharged or dismissed former 
member of the Army will be deprived unjustly of 
any benefit provided by law for former members 
of the military service by reason of a type of dis
charge or dismissal inequitably or improperly 
given. 

b. The board will not review a discharge or dis
missal given by reason of the sentence of general 
court-martial. 

•This regulation supersedes AR 15-180, 7 March 1960. 
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c. The board has no authority to revoke any 
discharge or dismissal, to reinstate any person in 
the military service subsequent to his discharge 
or dismissal, or to recall any person to active duty. 

2. Composition. a. Members. 
( 1) The board will consist of five or more 

officers designated by the Secretary of the 
Army. The senior member will be presi
dent of the board. 

(2) For the purpose of maintaining a board 
of five members at all times as many 
additional members as are necessary may 
be appointed to the board. In IWY pro
ceeding before the board a member who 
has not been present at a prior session of 
the board may participate thereafter if 
that member has read or has read to him 
the record of proceedings held during 
his absence or prior to his participation. 

(3) Such additional boards as may be re
quired will be designated by the Secre
tary of the Army. 

b. Secretary-recorder. The secretary-recorder 
shall have the authority contained in Article 136, 
Uniform Code of Military Justice, and perform 
such other duties as may be prescribed by the presi
dent. The secretary-recorder will not serve as coun
sel for the applicant or for the Government. 
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3. Administrative personnel. Such administra
tive personnel as are required for the proper func
tioning of the board will be furnished by the 
Secretary of the Army. 

4. Application for review. a. The applicant 
will submit a written request for a review by the 
board and such other statements or affidavits as 
he desires to present. 

b. The request will be made on DD Form 293 
(Application for Review of Discharge or Separa
tion from the Armed Forces of the United States) 
which may be requisitioned through normal pub
lica:tions supply channels. The request will state 
in brief the full name, service number, and grade 
and organization or assignment at date of dis
charge of the person whose discharge or 
dismissal is in question; the date and place 
of discharge; the type and nature of the dis
charge or dismissal ; the basis of the claim for re
view; what corrective action is desired of the 
board; whether the applicant desires to appear 
personally before the board; whether the appli
cant desires to be represented by counsel before 
the board and, if so, the name and address of 
counsel so designated; and the address to which 
all correspondence in connection with the review 
is to be sent. 

c. The request will be signed by the former officer 
or enlisted man or woman or, if deceased, by the 
surviving spouse, next-of-kin, or legal representa
tive. If former member is deceased, proof of death 
must accompany the request. If the applicant is 
mentally incompetent, his or her spouse, next-of
kin, or legal guardian will sign the request. Such 
requests must be accompanied by legal proof of the 
mental incompetency. 

d. No application for review will be granted un
less received by the Department of the Army with
in 15 years after the date of the discharge or 
dismissal. 

e. The request for review will be forwarded to: 
Commanding Officer, 
U.S. Army Administration Center 
The Adjutant General's Offiet\ 
9700 Page Boulevard 
St. Louis, Mo. 63132 

f. Upon receipt of an application, The Adjutant 
General will verify that the provisions of b and c 
above have been met. The Adjutant General will 
then assemble the originals or certified copies of 
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all available Department of the Army records per
taining to the former service man or woman named 
in such application. Such records, together with 
the application and any supporting documents, 
will be transmitted to the president of the board. 

5. Convening of board. a. The board will be 
convened at the call of its president in Washing
ton, D.C., at the time and place indicated by him, 
and will recess or adjourn at his order. In the event 
of the absence or incapacity of the president, the 
next senior member will serve as acting president 
for all purposes. 

b. The board will assemble in open or closed ses
sion for the consideration and determination of 
cases presented to it. Cases in which no request for 
a hearing in person is made by the applicant -will 
be considered in closed session on the basis of all 
documentary evidence presented to the board, in
cluding any briefs submitted by or on behalf of 
the applicant. 

6. Hearings. a. General. 
(1) An applicant, upon request, is entitled by 

law to appear before the board in open 
session either in person or by counsel of 
h~s own selection. As used in this regula
tion, the term "counsel" will be construed 
to include members of the Federal bar in 
good standing, the bar of any State in 
good standing, accredited representatives 
of veterans' organizations recognized by 
the Veterans Administration under 72 
Stat. 1238; 38 U.S.C. 3402 and such other 
persons not barred by law, regulations, or 
customs who, in the opinion of the board, 
are considered to be competent to present 
equitably and comprehensively the claim 
of the applicant for review. In no case 
will the expenses or compensation of 
counsel for the applicant be paid by the 
Government. 

(2) In every case in which a hearing is re
quested, the board will transmit to the 
applicant and to designated counsel for 
the applicant, if any, a written notice stat
ing the time and place of hearing. The 
record will contain evidence that written 
notice to the applicant and his counsel, if 
any, has been given. 

(3) An applicant who requests a hearing in 
person and who, after being duly advised 
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of the time and place of hearing, fails to 
appear without previous satisfactory ar
rangement with the board will be con
sidered as having waived his right of ap
pearance and his case will be reviewed 
on the evidence contained in his military 
records and such other evidence as may 
be presented by the applicant. 

b. Conduct of hearing. 
( 1) Conduct of hearings will be in accord

ance with this regulation. Applicant and/ 
or his counsel may have access to the rec
ords in the case except such classified ma
terial the disclosure of which would jeop
ardize defense interests of the United 
States. When necessary to acquaint the 
applicant with the substance of a docu
ment classified by intelligence agencies, 
the Assistant Chief of Staff for Intelli
gence, Department of the Army, on the 
request of the board, will prepare a sum
mary of, or extract from, the document, 
deleting all references to sources of infor
mation and other matter the disclosure of 
which, in his opinion, would be detri
mental to the defense interests of the 
United States. 

(2) In the conduct of its inquiries, the board 
will not be limited by the restrictions of 
common law rules of evidence. 

(3) In all cases in which the applicant ap
pears in person or is represented by coun
sel, a reporter will record the proceedings 
of the board and the testimony taken be
fore it. Shorthand may be used in the ini
tial instance. 

c. Witnesses. The testimony of witnesses may be 
presented either in person or by affidavits. If a 
witness testifies in person he will be subject to 
examination by members of the boaru. 

d. Continuances. The board may continue a 
hearing on its own motion. A request for continu
ance by or on behalf of the applicant may be 
granted, at the board's discretion, if a continuance 
appears necessary to insure a full and fair hearing. 

e. Withdrawal. An applicant may withdraw his 
request for review at any time without prejudice. 

f. Ewpenses. Expenses incurred by the appli
cant, his witnesses, or in the procurement of their 
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testimony, whether in person, by affidavit, or by 
deposition, will not be paid by the Government. 

g. Cluillenges. Challenges shall be for cause 
only, and will be ruled on by the president, or the 
next senior member if the president is challenged. 

7. Finding• and conclusion of the board. a. 
The board will make a finding in closed session in 
each case as to whether the applicant was or was 
not properly discharged. 

b. On the basis of its finding in each case, the 
board, in closed session, will prepare a conclusion 
as to whether corrective action will be taken by 
the Department of the Army with respect to the 
discharge under consideration. No corrective ac
tion which exceeds the jurisdiction of the board, as 
defined in paragraph 1, will be taken. 

c. The finding and conclusion of a majority of 
the board will constitute the finding and conclu~ 
sion of the board. 

8. Minority reports. In case of a disagreement 
between members of the board, a minority report 
may be submitted. The reasons for the minority 
report must be stated clearly. 

9. Directive to The Adjutant General. The 
president or acting president of the board will, in 
the name of the Secretary of the Army, issue a 
directive to The Adjutant General specifying the 
action to be taken. 

10. RecC'rd of proceedings. a. When the board 
has concluded its proceedings in any case, the sec
retary will prepare a complete record thereof. 
Such record will include the application for re
view; a transcript of the hearing, if any; affi
davits, papers, and documents considered by the 
board; all briefs and written arguments filed in 
the case; the finding and conclusion of the board; 
the directive to The Adjutant General; any minor
ity report prepared by dissenting members of the 
board; and all other papers and documents nec
essary to reflect a true and complete history of 
the proceedings. The record so prepared will be 
signed by the president and authenticated by the 
secretary-recorder as being true and complete. In 
the event of the absence or incapacity of the secre
tary-recorder, the record may be authenticated by 
a designated alternate secretary-recorder. 

b. Release of information from such records 
will be in accordance with AR 345,...20. 

11. Transmittal of records and action by the 
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Adjutant General. The record of proceedings in 
each case, including a transcript of the testimony 
before the board, will be transmitted by the secre
tary-recorder to The Adjutant General for appro
priate Department of the Army action to carry 
out the directions of the board. The Adjutant 
General will perform such administrative acts as 
may be necessary, and thereafter will notify the 
applicant and his counsel, if any, of the action 
taken. Written notice specifying the action taken 
and the date thereof will be transmitted by The 
Adjutant General to the president of the board to 
be filed as a part of the records of the board per
taining to each case. The Adjutant General will, 
upon written request from the applicant, his 
guardian, or legal representative, furnish a copy 
of a transcript of the testimony, if any, and a copy 
of the directive of the Secretary of the Army. If 
it should appear that furnishing a copy of the 
transcript of the testimony would prove injurious 
to the physical or mental health of the applicant, 
such information will be furnished only to the 
guardian or legal representative of the applicant. 

12. Consideration on the board's own motion. 
The board may, at any time, on its own motion 
consider and determine a case which appears, on 
the face of the record, likely to result in a decision 
favorable to the former member without the 

knowledge or presence of the former member. If 
such a case does not result in a decision favorable 
to such member, it will be returned to the files with 
no formal action recorded and will be considered 
without prejudice if and when an appeal is made 
by the former member. If, upon consideration by 
the board on its own motion, such a case results 
in a decision favorable to the former member, The 
Adjutant General will be directed to notify the 
member at his last known address. 

13. Rehearings. When the board has formally 
considered the case of an applicant and its deci
sion has been approved in the name of the Secre
tary of the Army, it will not grant a rehearing 
unless the basis of the request indicates material 
evidence, not available at the time of the original 
hearing, which will likely result in a decision 
contrary to that reached at the original hearing. 

14. Changes in procedure of board. The board 
may initiate recommendation for such changes in 
procedures as established herein as may be deemed 
necessary for the proper functioning of the board. 
Such changes will be subject to the approval of 
the Secretary of the Army. 

15. Army-Navy-Air Force Coordination. 
Periodic liaison will be conducted with similar 
boards of the Navy and Air Force to exchange 
ideas and to discuss common problems. 

The proponent of this regulation is the Office of the Secretary of the Army. 
Users are invited to send comments and suggested Improvements to 
Director, Army Council of Review Boards, OSA, Department of the Army, 
Washington, D.C. 20310. 

Ry Order of the Secretary of the Army: 

Official: 
KENNETH G. WICKHAM, 
Major General, United States Army, 
The Adj1dant General. 

Distribution: 

HAROLD K. JOHNSON, 
General, United Staff's Army, 
0/tief of Staff. 

Active Army, NG, and USAR: To be distributed in accordance with DA Form 12-9 requirements 
for Organization and Functions-D. 
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ARM Y REGULATION} 

No. 15-185 

HEADQUARTERS 
DEPARTMENT OF THE ARMY 

WASHINGTON, DC, 4 June 1974 

BOARDS, COMMISSIONS, AND COMMITTEES 
• 

ARMY BOARD FOR CORRECTION OF MILITARY RECORDS 

Effective I July 197 4 

This revrszon clarifies consideration of an application; release of privileged information; 
delegation of authority to the Board to grant relief in specified categories of appeals; provide 
for DA staff support; and provides for filing of application, proceedings and decision. Local 
supplementation of this regulation is prohibited. 

SECTION I. GENERAL Paragraph 
Purpose_______ _____________________________ ___ ___ ___ ___ _________ 1 
AuthoritY------ --- -- - -- ----- -- --- ------------------ ---- --------- 2 

II. ESTABLISHMENT, FUNCTIONS, AND J URISDICTION OF THE 
BOARD 

Establishment and composition_ ______ __ ____________________________ 3 
Functions__ ______________________ ______ _______ ___ _______________ 4 
Jurisd~tion_____________________ ___ _ ___ _ _________ __ ______________ 5 

III. APPLICATION FOR CORRECTION 
General requirements ___ _______________________ ___ _______________ _ 6 
Time limit for filing application _____________ __ ______________ ______ _ 7 
Exhaustion of other remedies _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 8 
Other proceedings not stayed_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 9 
Consideration of application____ ______ __ _____ __ _________ _________ ___ 10 

IV. ENTITLEMENT TO HEARING 
Generru_ _____________________ _______________ _________ __ ______ ___ 11 
Notice __ __ ________________ ________ ___ ______ ________ _______ _____ _ 12 
CounseL __________ __________ ___ _________________________________ 13 
VVitnesses----- ----- - ---------------------- - ---------------------- 14 
Access to records________________________ __________ ____________ ___ 15 

V. HEARING 
Convening of Board ____ _____ ___ .. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 16 
Conduct of hearing_ ___________ ___ ________________________ ________ 17 
Continuance____ __________ ____ _____ ______________________ ________ 18 

VI. ACTION ON APPLICATIONS 
Action by the Board______________________________________________ 19 
Action by Secretary of the Army______________ ___ __ _______________ _ 20 
Staff action_____________________________ ___ __ ___ _________________ 21 
Reconsideration____ ___ ______________ _________________ ________ ____ 22 

VII. SETTLEMENT OF CLAIMS 
Authority ______ ________ __ ______ ______ --_ ___ _________ ____________ 23 
Application for settlement_ ______ ________________________________ __ 24 
Settlement---- - ------------------------------------ - --- --------- - 25 
Report of settlement__ ___________ ___________ ____ ___ _____ ___ _______ 26 

VIII. MISCELLANEOUS 
Staff assistance___ __ ______ _______ ______________ _____ _____________ _ 27 
Expenses__________________ __ __ ______________________ ____________ 28 
Changes in procedures_______________ __ _____ ______ __________ ____ __ 29 

Section I. GENEP.AL 

1. P ur pose. This regulation establishes procedures 
for making application, and the consideration of 
applications, for the correction of military records 
by the Secretary of the Army acting through the 
Army Board for Correction of Military Records 
(hereinafter referred to as the Board) . 

* This regulation supersedes AR 15-185, 28 August 1970 
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2. Aut hority. Section 131 of the Legislative Re
organization Act of 1946 ( 60 Stat. 831; 2 U.S.C. 
190g) provides that no private bill or resolution, 
and no amendment to any bill or resolution, 
authorizing or directing the correction of military 
or naval records, ~ll be received or considered 
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in either the Senate or the House of Representa
tives. Section 1552 of Title 10, United States Code, 
which restates and codifies Section 207 of the same 
act, as amended, provides-

(a) The Secretary of a military department, under 
procedures established by him and approved by the Secre
tary of Defense, and acting through boards of civilians 
of the executive part of that military department, .may 
correct any military record of that department when he 
considers it necessary to correct an error or remove an 
injustice. Under procedures prescribed by him, the Sec
retary of the Treasury may in the same manner correct 
any military record of the Coast Guard. Except when 
procured by fraud, a correction under this section is final 
and conclusive on all officers of the United States. 

(b) No correction may be made under subsection (a) 
unless the claimant or his heir or legal representative 
files a request therefor before October 26, 19(:11, or within 
three years after he discovers the error or injustice, 
whichever is later. However, a board established under 
subsection (a) may excuse a failure to file within three 
years after discovery if it finds it to be in the interest of 
justice. 

(c) The department concerned may pay, from appli
cable current appropriations, a claim for the loss of pay, 
allowances, compensation, emoluments, or other pecuniary 
benefits, or for the repayment of a fine or forfeiture, if, 
as a result of correcting a record under this section, the 
amount is found to be due the claimant on account of his 
or anothers service in the A.rmy, Navy, A.ir Force, Marine 
Corps, or Coast Guard, as the case may be. If the claim
ant is dead, the money shall be paid, upon demand, to his 

legal representative. However, if no demand for payment 
is made by a legal representative, the money shall be 
paid-

(1) to the surviving spouse, heir, or beneficiaries, in 
the order prescribed by law applicable to that kind of 
payment; , 

(2) if there is no such law covering order of payment, 
in the order set forth in section 2771 of this title; or 

(3) as otherwise prescribed by the law applicable to 
that kind of payment. 
A. claimant's acceptance of a settlement under this section 
fully satisfies the claim concerned. This section does not 
authorize the payment of any claim compensated by pri
vate law before October 25, 1951. 

(d) Applicable current appropriations are available to 
continue the pay, allowances, compensation, emoluments, 
and other pecuniary benefits of any person who was paid 
under subsection (c), and who, because of the correction 
of his military record, is entitled to those benefits, but for 
not longer than one year after the date when his record is 
corrected under this section if he is not reenlisted in, or 
appointed or reappointed to, the grade to which those pay
ments relate. Without regard to qualifications for re
enlistment, or appointment or reappointment, the Secre
tary concerned may reenlist a person in, or appoint or 
reappoint him to, the grade to which payments under this 
section relate. 

(e) No payment may be made under this section for 
a benefit to which the claimant might later become entitled 
under the laws and regulations administered by the Ad
ministrator of Veterans' Affairs. A.ug. 10, 1956, ch. 1041 
70A. Stat. 116, as amended June 29, 1960, § 1 ( 4), 74 Stat. 
246. 

Section II. ESTABLISHMENT, FUNCTIONS, ·AND JURISDICTION OF THE BOARD 

3. Establishment and composition. a. Pursuant 
to the foregoing statutory authority, the Army 
Board for Correction of Military Records is estab
lished in the Office of the Secretary of the Army. 

b. The Board will consist of civilian officers or 
employees of the Department of the Army in such 
number, not less than three, as may be appointed 
by the Secretary of the Army. Three members 
present will constitute a quorum of the Board. The 
Secretary of the Army will designate one member 
as the Chairman. In the event of absence or in-

capacity of the Chairman, an Acting Chairman 
chosen by the Board will act as Chairman for all 
purposes. 
4. Functions. The function of the Board is to 
consider all applications properly before it for the 
purpose of determining the existence of an error 
or an injustice. 
5. Jurisdiction. The Board will have jurisdiction 
to review and· determine all matters properly 
brought before it consistent with existing law. 

Section III. APPLICATION FOR CORRECTION 

6. General requirements. a. The application for 
correction should be submitted on DD Form 149 
(Application for Correction of Military or Naval 
Record) and should be addressed to Army Board 
for Correction of Military Records, Department 
of the Army, WASH DC 20310. Forms and ex
planatory matter may be obtained from The Ad
jutant General, WASH DC 20310. For those 
applica~ts in the military service, these forms may 
be obtamed through normal AG publications sup
ply channels. 
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b. Except as provided in c below, the applica
tion shall be signed by the person requesting 
corrective action with respect to his record and 
will either be sworn to or will contain a provision 
to the effect that the statements submitted in the 
application are made with full knowledge of the 
penalty provided by law for making a false state
ment or claim. (Title 18, U.S. Code, sees. 287, 
1001.) 

c. When the record in question is that of a per
son who is incapable of making application him-
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self, or whose whereabouts are unknown, or when 
such person is deceased, for tha purpose of bring
ing the matter before the Board the application 
may be made by a spouse, parent, heir, or legal 
representative. Proof of proper interest shall be 
submitted as may be be required by the Board. 
7. Time limit for filing application. A claimant, 
his heir, or legal representative must file the appli
cation for correction of a record within 3 years 
after discovery of the alleged error or injustice. 
Failure to file within the time prescribed may be 
excused by the Board if it finds it would be in the 
interest of ju~tice to do so. If the claimant, his 
heir, or legal representative files an application 
more than 3 years after he discovers the error or 
injustice, he must include in his application his 
reasons why the Board should find it is in the in
terest of justice to excuse the £,ailure to file appli
cation within the time prescribed above. 
8. Exhaustion of other remedies. No application 
will be considered until ·the applioant has ex
hausted all effective administrative remedies af
forded him by existing law or regulations, and 
such legal remedies as the Board shall determine 
are practical and appropriately available to the 
applicant. 
9. Other proceedings not stayed. The applica
tion to the Board for correction of a record will 
not operate as a stay of any proceedings being 
taken with respect to the person involved. 
10. Consideration of application. a. E-ach appli
cation and the available military or naval records 
pertinent to the corrective action requested will be 
reviewed to determine whether to authorize a hear-
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ing, recommend that the records be corrected with
out a hearing, or to deny the application without 
a hearing. The Board will make this determina
tion in all cases except those in which the appli
cation has been denied administratively for the 
reason that the applicant has not exhausted all 
other effective administrative remedies available 
to him, that effective relief cannot be granted, or 
for the reason the applicant did not file the appli
cation within 3 years after he discovered the al
leged error or injustice and did not submit any 
reason why the Board should find it to be in the 
interest of justice to excuse the failure to file the 
application within the prescribed 3 years. 

b. The Board may deny an application if it 
determines that insufficient relevant evidence has 
been presented to demonstrate the existence of 
probable mruterial error or injustice. The Board 
will not deny an application on the sole ground 
that the record was made by or at the direction of 
the President or the Secretary in connection with 
proceedings other than proceedings of a Board for 
the correction of military or naval records. Denial 
of an application on the grounds of insufficient 
relevant evidence to demonstrate the existence of 
probable material error or injustice is without 
prejudice to further consideration in the event 
new relevant evidence is submitted. The applicant 
will be informed of his privilege to submit newly 
discovered relevant evidence for consideration. 

c. When an application is denied without a 
hearing, written findings, conclusions, and recom
mendations are not required. 

Section IV. ENTITLEMENT TO HEARING 

11. General. In each case in which the Board de
termines that a hearing is warranted, the appli
cant will be entitled to appear befor~ the Board 
either in person or by counsel of his own selection 
or in person with counsel. 
12. Notice. a. In each case in which a hearing is 
authorized, the Board will transmit to the appli
cant and counsel, if any, a written notice stating 
the time and place of hearing. The notice will be 
mailed to the applicant and counsel, if any, at least 
30 days prior to the date of hearing, except that 
an earlier date may be set where the applicant 
waives his right to such notice in writing. 

b. Upon receipt of notice of hearing, the appli
cant will notify the Board in writing at least 15 
days prior to the date set for hearing as to whether 
he will be present at the hearing and will indicate 
to the Board the name of counsel, if represented 
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by counsel, and the names of such witnesses as he 
may intend to call in his behalf. Cases in which the 
applicant notifies the Board that he does not desire 
to be present at the hearing, will be considered in 
accordance with paragraph 17b. 
13. Counsel. As used in this regulation, the term 
"counsel" will be construed to include members 
in good standing of the Fedeml bar or the bar of 
any State, accredited representatives of veterans' 
organizations recognized by the Administrator of 
Veterans' Affairs under Section 3402 of Title 38, 
United States Code, and such other persons who, 
in the opinion of the Board, are considered to be 
competent to present equitably and comprehen
sively the request of the applicant for correction, 
unless barred by law. 
14. Witnesses. The applicant will be permitted to 
present witnesses in his behalf at hearings before 
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the Board. It will be the responsibility of the ap
plicant to notify his witnesses and to arrange for 
their appearance at the time and place set for 
hearing. 
15. Access to records. a. The applicant will be 
assured access to all official records that are neces
sary to an adequate presentation of his case con
sistent with regulations governing privileged or 
classified material. It is the responsibility of the 
applicant to procure such evidence not contained 
in the official records of the Department of the 
Army as he desires to present in support of his 
case. 

b. The Board shall not release classified or 
privileged material to the applicant or to his coun-

sel or personal representative. In such cases the 
Board shall take steps in accordance with estab
lished regulations to obtain a review of the mate
rial to determine whether declassification is possi
ble so that the evidence can be released to the 
applicant; or if declassification is not possible, 
prepare or cause to be prepared a summary of the 
content of such material in sufficient detail, con
sistent with the interests of national security, to 
enable the applicant to prepare a response. 

c. This regulation does not authorize the fur
nishing of copies of official records by the Board. 
Requests for copies of official records should be 
processed in accordance with AR 340-17. 

Section V. HEARING 

16. Convening of Board. The Board will be con
vened at the call of the Chairman and will recess 
or adjourn at his order. 
17. Conduct of hearing. a. The hearing will be 
conducted by the Chairman, and will be subject to 
his rulings so as to insure a full and fair hearing. 
The Board will not be limited by legal rules of 
evidence but will maintain reasonable bounds of 
competency, relevancy, and materiality. 

b. If the applicant, after being duly notified, 
has indicated to the Board that he does not desire 
to be present or to be represented by counsel at 
the hearing, the Board will consider the case on 
the basis of all the material before it, including, 
but not limited to, the application for correction 
filed by the applicant, any documentary evidence 
filed in support of such application, any brief 
submitted by or in behalf of the applicant, and 
all available pertinent records. 

c. If the applicant, after being duly notified, 
has indicated to the Board that he will be present 
or be represented by counsel at the hearing, llind 
without good cause and timely notice to the Board, 
he or his representative fails to appear at the time 
and place set for the hearing, the Board may 
consider the case in accordance with b above, or 
will make such other disposition of the case as is 
indicated under the circumstances. 

d. All testimony before the Board will be given 
under oath or affirmation. The proceedings of the 
Board and the testimony given before it will be 
recorded verbatim. 
18. Continuance. The Board may continue a hear
ing on its own motion. A request for continuance 
by or in behalf of the applicant may be granted by 
the Board if a continuance appears necessary to 
insure a full and fair hearing. 

Section VI. ACTION ON APPLICATIONS 

19. Action by the Board. a. Delwerations, find
ings, conclusions, and recommendations. 

( 1) Only members of the Board and its staff 
will be present during the deliberations of the 
Board. 

( 2) Whenever, during the course of its review 
of the case, it appears to the Board's satisfaction 
that the facts have not been fully and fairly dis
closed by the records or by the testimony and other 
evidence before the Board, the Board may require 
the applicant to obtain, or the Board may obtain, 
such further information as it may consider essen
tial to a complete and impartial determination of 
the facts and issues. 

(3) Following a hearing, the Board will 
mllike written findings, conclusions, and recommen-

dations. A majority vote of the members present 
on any matter before the Board will constitute 
the action of the Board and will be so recorded. 

( 4) Where the Board deems it necessary to 
submit comments or recommendations to the Sec
retary of the Army as to matters arising from 
but not directly related to the issues of any case, 
such comments and recommendations will be the 
subject of separate communication. 

b. Minority report. In case of a disagreement 
between members of the Board a minority report 
may be submitted, either as to the findings, con
clusions, or the recommendations or to all, includ
ing the reasons therefor. 

c. Record of proceedings. "When the Board has 
completed its proceedings, a record thereof will be 
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prepared. Such record will indicate whether or 
not a quorum was present at the hearing and at the 
Board's deliberations. The record will include the 
application for relief, a transcript of any testi
mony, affidavits, papers, and documents considered 
by the Board, briefs and written arguments filed 
in the case, the findings, conclusions and recom
mendations of the Board, and all other papers, 
documents, and reports necessary to reflect a true 
and complete history of the proceedings. The rec
ord so prepared will be certified by the Chairman 
or his designee as being true and complete. 

d. Withdrawal. The Board may permit an ap
plicant to withdraw his application without 
prejudice at any time before its proceedings are 
forwarded to the Secretary of the Army. 

e. Delegation of authority to correct certain 
military records. 

(1) The Army Board for Correction of Mili
tary Records is authorized to take final action on 
behalf of the Secretary of the Army, under 10 
U.S.C. 1552, in approving the correction of mili
tary records, provided such action (a) has been 
recommended by the Army Staff; (b) is agreed to 
by the Board; and (c) falls into one of the fol
lowing categories: 

(a) Resto:t~wtion of leave unduly charged to 
applicants. 

(b) Promotion retroactively of applioants 
who would have been promoted during regular 
promotion cycles but were inadvertently or im
properly excluded from consideration during such 
cycles; and adjustment of their pay accounts 
accordingly. 

(c) Adjustment of enlisted grades and pro
motion of applicants to gmdes held immediately 
prior to reenlistment who were inadvertently or 
improperly reenlisted in a lower grade. 

(d) Awards of basic allowance for subsist
ence, family separation allowance, dislocation al
lowance and travel allowance to applicants 
entitled thereto. 

(e) Authorizing participation under the 
B.etired Serviceman's Family Protection Plan and 
the Survivors Benefit Plan where failure to elect 
to participll!te was due to inadvertence, misunder
standing or through no fault of the service 
member. 

(f) Placement in a temporary or perma
nent disability retired status, including appro
priate percentage of disability, of applicants who 
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were clearly physically unfit and were inadvert
ently or improperly separated. 

(g) Award of variable reenlistment bonus, 
proficiency pay, enlistment and/or reenlistment 
bonus to applicants clearly entitled thereto. 

(h) Change of home of record where upon 
entry on duty applicants erroneously reported 
other than actual home. 

(i) Award of reserve participation credit 
in computation of years of satisfactory service 
where such service was improperly or erroneously 
credited. 

(2) The Executive Secretary of the Board, 
after assuring compliance with the above condi
tions, will ll!nnounce the final action on applica
tions processed under this subparagraph. 
20. Action by Secretary of the Army. The record 
of proceedings of the Board will be forwarded 
to the Secretary of the Army who will direot 
such action in each case as he determines to be 
appropriate, which may include the return of the 
record to the Board for further consideration 
when deemed necessary. 
21. Staff action. a. Upon final action by the Secre
tary of the Army or by the Board acting under 
the authority contained in paragraph 19e, the 
complete record in each case will be returned to 
the Board. The Board will transmit the decision 
of the Secretary of the Army to The Adjutant 
General or Commander, Military Personnel Cen
ter for appropriate action. 

b. Upon receipt of the record of proceedings 
after final action by the Secretary of the Army, 
the Board will communicate the decision to the 
applicant and counsel, if a,ny. 

c. When all necessary administrative action has 
been completed the applicant will be informed of 
such action by The Adjutant General or Com
mander, Military Personnel Center as appropriate. 

d. Written notice specifying the action taken 
and the date thereof will be transmitted to the 
Chairman of the Board. 

e. The application for correction of military 
record, supporting documents, proceedings of the 
Board and decision of the Secretary of the Army 
will be filed in the permanent military record of 
the subject of the application except that where 
such action would nullify the relief granted, the 
application, etc. will be retained in the files of 
the Correction Board. 

f. After action on the record by the Secretary of 
the Army, or by the Board acting under the au
thority contained in paragraph 19e, the applicant 
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or his counsel is entitled, upon request, to inspect 
the record of proceedings and to receive a copy 
of the Board's findings, conclusions, and recom
mendations, unless the Chairman considers that 
granting the request would be detrimental to the 
public interest. 

22. Reconsideration. After final adjudication, 
further consideration will be granted only upon 
presentation by the applicant of newly discovered 
relevant evidence not previously considered by the 
Board and then only upon recommendation of the 
Board and approval by the Secretary of the Army. 

Section VII. SETTLEMENT OF CLAIMS 

23. Authority. a. The Department of the Army is 
authorized to pay claims in accordance with Sec
tion 1552, Title 10, United States Code (para 2). 

b. The Department of the Army is not author
ized to pay any claim heretofore compensated by 
Congress through enactment of a private law, or 
to pay any amount as compensation for any bene
fit to which the claimant might subsequently be
come entitled under the laws and regulations 
administered by the Administrator of Veterans 
Affairs. 
24. Application for settlement. a. Settlement and 
payment of claims will be made only upon a claim 
of the person whose record has been corrected or 
of his legal representative, his heirs at law, or his 
beneficiaries. Such claim for settlement and pay
ment may be filed as a separate part of the appli
cation for correction of the record. 

b. In case the person whose record has been cor
rected is deceased, and where no demand is pre
sented by a duly appointed legal representative of 
the estate, payments otherwise due shall be made 
to the surviving spouse, heir, or beneficiaries, in 
the order prescribed by the law applicable to that 
kind of p·ayment; or if ·there is no such law cover
ing order of payment, in the order set forth in Sec
tion 2771 of Title 10, United States Code; or as 
otherwise prescribed by the law applicable to that 
kind of payment. 

c. Upon request, the applicant or applicants will 
be required to furnish requisite information to de
termine their status as proper parties to the claim 

:for purposes of payment under applicable pro
visions of law. 
25. Settlement. a. Settlement of claims shall be 
based on the decision of the Secretary of the Army. 
Computation of the amounts due shall be made by 
the US Army Finance Support Agency, Indian
apolis, Ind. In no case will the amount found due 
exceed the amount which would otherwise have 
been paid or have become due under applicable 
laws had no error or injustice occurred. Earnings 
received from civilian employment during any 
period for which active duty pay and allowances 
are payable will be deducted from the settlement. 
To the extent authorized by law and regulations, 
amounts found due may be reduced by the amount 
of any existing indebtedness to the Government, 
arising from military service. 

b. Prior to or at the time of payment, the per
son or persons to whom payments are to be made 
shall be advised by the US Army Finance Support 
Agency, as to the nature and amount of the 
.various benefits represented by the total settle
ment, and shall be advised further that acceptance 
of such settlement shall constitute a complete re
lease by the claimants involved. of any claim 
against the United States on account o:f the cor
rection of the record. 
26. Report of settlement. In every case where 
payment is made, the amount of such payment 
and the names of the payee or payees will be re
ported to the Chairman of the Board. 

Section VIII. MISCELLANEOUS 

Z7. Staff assistance. a. At the request of the 
Board, The Adjutant General or Commander, 
Military Personnel Center, will assemble the origi
nal or certified copies of all available military 
records pertinent to the relief requested. Such 
records and all supporting papers will be trans
mitted to the Board. 

b. The Board is authorized to call upon the 
Office of the Secretary of the Army and the De
partment of the Army General and Special Staffs 
for investigative and advisory services and upon 
any other Department of the Army agency for 
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assistance, within the specialized jurisdiction of 
that agency. 
28. Expenses. No expenses of any nature what
soever voluntarily incurred by the applicant, his 
counsel, his witnesses, or by any other person in 
his behalf will be paid by the Government. 
29. Changes in procedures. The Board may 
initiate recommendations for such changes in pro
cedures as established herein as may be considered 
necessary for the proper functioning of the Board. 
Such changes will be subject to the approval of 
the Secretary of the Army and of the Secretary 
of Defense. 
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The proponent agency of this regulation is the Army Board for Correc
tions of Military Records, Office, Secretary of the Army. Users are invited 
to send comments and suggested improvements on DA Form 2028 
(Recommended Changes to Publications) direct to Chairman, Army Board 
for Correction of Military Records, Office, Secretary of the Army, ATTN: 
SFMR, Department of the Army, Washington, DC 20310. 

By Order of the Secretary of the Army: 
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Official: 

CREIGHTON W. ABRAMS 
General, United States A1"1711l 
Chief of Staff 

VERNE L. BOWERS 
Major General, United States Army 
The Adjutant General 
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