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Digitized from Box 4 of the Philip Buchen Files at the Gerald R. Ford Presidential Library

THE WHITE HOUSE

WASHINGTON

January 7, 1975

MEMORANDUM FOR: PHILIP W, BUCHEN
FROM: JAY FRENCH
SUBJECT: POSTHUMOUS GRANTS OF

EXECUTIVE CLEMENCY

Mr. Hoffman has requested either a pardon or some other form of
clemency for Irvin Charles Gottlieb, deceased. Mr. Hoffman is the
husband of Gottlieb's daughter, and I doubt that he has standing to
request Executive clemency. However, setting this question aside,
he raises a more important question, which is whether the President
has the power to posthumously grant clemency.

The attached memorandum from Assistant Attorney General Rankin,
Office of Liegal Counsel, indicates that a President cannot grant a
pardon posthumously because it is a deed which requires acceptance.
However, this opinion does indicate that fines might be remitted after
death. Since we do not have all of the facts of Mr, Gottlieb's case
before us, I am asking the Pardon Attorney to get enough facts to
determine whether there are any outstanding fines which could be
remitted.,

Enclosure
















THE WHITE HOUSE

WASHINGTON

January 4, 1975

MEMORANDUM FOR: PHILIP W. BUCHEN
FROM: JAY FRENCH
SUBJECT: THE UNDESIRABLE DISCHARGE

AND EXECUTIVE CLEMENCY

The accompanying papers (See Tab A) recite a familiar problem:
the difficulty in assisting a socially rehabilitated veteran who
received an Undesirable (administrative) Discharge.

This person has no record of conviction before a court-martial

and, therefore, under existing rules the Pardon Attorney's

office may not consider his case. If the Pardon Attorney could
review his case, then the petitioner'!s record of social rehabilitation
could be considered.

Instead, persons in this category must submit their requests for
review to a discharge review board._-’ However, this board,
unlike the Pardon Attorney's office does not consider whether
the person is rehabilitated and is leading a useful, productive

1/ Each military department has two review boards. They are

the "Board for Correction of Military Records'' and the
"Discharge Review Board'. The former are boards of

civilians created within each respective department pursuant

to 10 U.S.C.A, 8 1552, The latter boards are composed of
military personnel, appointed by the respective Secretaries,
pursuant to 10 U.S.C. A, § 1553, There are procedur%}:;;‘ﬁ-- Fag, .
differences in the way these boards operate, although, &1l <y
of them perform the same basic review process. The'ﬁ )

!
2 af
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regulations of the Army's boards are set forth in Tab B, 4
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life, The board, by its regulations, only corrects errors or
injustices based on a review of the military record. 2

I have set forth below the types of discharges presently given by
the military services as an aid in the following discussion.

Administrative

Honorable (for "honorable service'!)

General (for '"honorable service'' when the service record
discloses misconduct)

Undesirable (''other than honorable service'')

Punitive

Bad Conduct (By verdict of a Special/General Court-Martial)
Dishonorable (By verdict of a General Court-Martial)

The first apparent solution to this problem is the amendment of

the Pardon Attorney's rules to permit application by those with
Undesirable Discharges. However, this act raises a very

important policy question. Does the President want to institu-
tionalize Executive clemency for unconvicted individuals? Further- ”
more, even if this question is answered affirmatively, the successful
applicant still will not receive an upgraded discharge simply

because he has received clemency. Clemency forgives but never
alters the record. Thus, it would be necessary, subsequently, for
the President, as Commander in Chief, to direct the issuance of a
new upgraded discharge. KExamined in this light, one is led to
wonder whether Executive clemency is the best solution, for it

only provides the President with a review of the case and a reason

to exercise his powers as Commander of the armed forces.

2/ This statement is partially correct in that the Department
of Defense, and the Army and the Navy Departments, agree
that these boards should only review the military record.
However, the Air Force does consider post military records
in its review process and thus provides a way for deserving
persons to receive an upgraded discharge.



The second solution is for the President to act directly under

his power as Commander in Chief. This can be accomplished

by directing the Secretaries of the military departments to change
pertinent regulations to enlarge the scope of inquiry of their
respective discharge review boards to specifically include matters
of rehabilitation after service.

The difficulty with this action is that it flies squarely in the face
of the purpose of a discharge. The military argues that a dis-
charge describes the character of an individual's service and
nothing more. Therefore, to look at post military rehabilitation
in the review process is contrary to the nature of the discharge.
If this statement is correct, it leads inevitably to the realization
that the bearer of an Undesirable Discharge is forever foreclosed
from clearing his name and record,

This analysis has led me to the conclusion that an Undesirable
Discharge is a stigma which should be abolished. This can be
put in different words: no one should be discharged from military
service with an unhonorable characterization of service unless

it is the judgment of a court-martial.

The problem, outlined above, is compounded by a review of
recent statistics, In 1973, approximately 30,000 persons were
discharged from the military with Undesirable Discharges. Of
this amount, approximately 80% accepted this discharge in lieu
of standing trial by court-martial for violations of the Uniform
Code of Military Justice. It is clear that the Undesirable
Discharge is an inappropriate short cut for overburdened
military prosecutors that would never be tolerated in our civil
law,

Summary of Issues

Should the recipient of an Undesirable Discharge be /V FOgL,
allowed to earn an upgraded discharge based upon a post RAK
military record reflecting rehabilitation? ot

Is it consistent with our system of justice to characterize
an individual's military service as ''other than honorable'' without
the judgment of a court-martial?



Recommendations

I recommend that the President consider the creation
of an interdepartment-civilian board to make recommendations
with regard to the issues stated above.

As a temporary matter of policy, I recommend that the
President direct the military departments to revise their
regulations governing review of discharges by adopting the
Air Force's lenient policy of considering post military rehabilitation.

It is my belief that the appointment of such a board would come
at a most desirable time. Shortly, the earned return program
will conclude. Although numbers should not be a measure of its
success, nevertheless, it will be obvious that one of the least
successful aspects of the program was the treatment of persons
with an Undesirable Discharge. Of approximately 85,000
eligible persons, 277 have applied.









Phillip Buchen
December 23, 1974
Page 2

Therefore, I am requesting that you intervene on Mr. Molargie's
behalf and personally bring his case directly to the President's desk.
I am sure the pardoning of Casimir Molargie would be one small act of
justice with which no one would find fault. Thank you for your considera-
tion of this matter.

Sincerely,

%;’;tafsholt

Attorney at Law

JS/ejh
Enclosures
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United States Department of Justice b
®ffice of the Pardon Attorney
o MWashington, D.C. 20530

December 17, 1974

Mr. Jon Stafsholt
Attorney at Law
Elbow Lake, Minnesota 56531

Dear Mr. Stafsholt:

This refers to’your letter of December 2, 1974
concerning our decision of November 25, 1974 not to
process the petition for pardon of Casimir Molargie.

The Department has a long established policy
of not processing petitions for pardon in cases in which
there has been no conviction, whether civil or military,
except in cases of the administrative forfeiture of
vcterans rights. Although Mr. Molargie received an
undesirable discharge from the Navy, he was not convicted
of any offense and, therefore, falls within this policy.

You have asked for reconsideration of our
decision on a number of grounds and I shall address myself
to these questions as they appear in your letter.

l. Mr. Molargie was granted a discharge in
accordance with applicable law and regulations. Furthermore,
according to his petition, his discharge was reviewed at
least three times by military tribunals and the undesirable
discharge was upheld each time. In these circumstances,

it does not appear to me that he has been denied due process
of law.

2. The policy of excluding from consideration
cases in which no conviction has been obtained has the
approval of the White House. Since only the President
has the power to pardon and its exercise is completely
discretionary with him, he is, of course, free to indicate
that he will not exercise his discretion with respect to
cases such as those described or, for that matter, any other
class of cases. In these circumstances, the charge_ that
Mr. Molargie has not received due process by not béiﬁ?”d\q
considered for pardon does not seem well taken. ot <
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3. You mention the situation of former President
Nixon, who was granted a pardon without having been
convicted, and indicate that Mr. Molargie would be denied
equal protection of the law by requiring him to be convicted
before being considered for a pardon. The cases are not
analogous and there are substantial differences in the two
situations. Aside from the important public policy
consideration cited by President Ford in granting a pardon to
the former President, Mr. Nixon was granted a pardon in order
to assure that he would not be prosecuted wherecas the Navy
granted your client an administrative discharge as a
substitute for prosecution.

Your letter points out that the Assistant Judge
Advocate General of the Navy has’stated that the Navy would
interpocse no objection to a pardon being granted to
Mr. Molargie. The Department of Justice has been granted
the responsibility of processing petitions for pardon and
advising the President in such matters. 1In military cases
the Department seeks the views and recommendation of the
particular branch of the service concerned. However, these

views are not binding on this Department nor, of course, on
the President.

You mentioned that Mr. Molargie's discharge results
in the denial and forfeiture of his veteran's rights.
However, it is well established that a pardon does not operate
to change the nature of a discharge from the service nor
operate to restore veterans rights forfeited as a result
of a military proceeding. Only military authorities can
change the nature of a discharge from the service. Thus,

a pardon would not afford Mr. Molargie any material benefits.
His situation thus differs from that of veterans whose
benefits have been forfeited by administrative action of

the Veterans Administration. These cases are considered
even though there has been no conviction because a pardon
entitles the grantees to a restoration of veterans benefits.

m
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With regard to appealing our decision to "no action"
Mr. Molargie's petition, I can only advise you that the
decision is based on the well-established policy discussed
at length in this letter. Although there is no appeal
from decisions reached in clemency matters, the President,
of course, may consider cases which do not come within the
rules or policies established for the guidance of this
Department in processing clemency petitions. However, this
power has been exercised in few cases in recent years.
The pardon of former President Nixon is the only instance
since the administration of President Lyndon Johnson.

While I am in sympathy with Mr. Molargie's position,
I regret that I cannot alter our previous decision not to
process his petition for a pardon.

incerely, )‘1 W’

Lawrence M. Traylor
Pardon Attorney










WUnited States Bepartment of Justice
Office of the Pardon Attarnrey
Washingtow, N.E. 20530

November 25, 1974

Mr. Jon Stafsholt
Attorney at Law
Elbow Lake, Minnesota 56531

Dear Mr. Stafsholt:

This is in further reference to the petition
for pardon of Casimir Molargie.

On May 17, 1974, we advised you that a pardon
petition can only be processed if the applicant had
been convicted of a Federal offense. It has been
brought to our attention that although Mr. Molargie
received an undesirable discharge from the Navy, he
apparently was not convicted of any offense. Since
there was no offense committed by Mr. Molargie, we
cannot process his petition and, therefore, we are
closing the case without further action.

Sipcerely, pd
Ptpcs Y.

Lawrence M. Traylor
Pardon Attorney
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Army ReauraTion

No. 15-180

*AR 15-180

HEADQUARTERS
DEPARTMENT OF THE ARMY
Wasuinaton, D.C., 18 January 1968

BOARDS, COMMISSIONS, AND COMMITTEES
ARMY DISCHARGE REVIEW BOARD
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1, Constitution, purpose, and jurisdiction.
a. The Army Discharge Review Board is an admin-
istrative agency created within the Department
of the Army, under authority of Section 301, title
I, act of 22 June 1944 (10 U.S.C. 1553, 1964 ed.)
to review upon its own motion or upon applica-
tion by or on behalf of the individual concerned,
the discharge or dismissal of former members of
the Army. The scope of the inquiry of the board
will be to determine whether the discharge re-
ceived was equitably and properly given. When
the board determines in an individual case that
the discharge was not equitably and properly
given, it is authorized, in the manner herein pre-
scribed, to direct The Adjutant General to take
appropriate action; that is, to change, correct, or
modify any discharge or dismissal, and to issue
a new discharge, such direction being subject to
review and modification by the Secretary of the
Army. Such remedial action is intended primarily
to insure that no discharged or dismissed former
member of the Army will be deprived unjustly of
any benefit provided by Jaw for former members
of the military service by reason of a type of dis-
charge or dismissal inequitably or improperly
given.

b. The board will not review a discharge or dis-
missal given by reason of the sentence of general
court-martial.

*This regulation supersedes AR 15-180, 7 March 1960,

TAGO 735A—Jan. 800-471°—868

¢. The board has no authority to revoke any
discharge or dismissal, to reinstate any person in
the military service subsequent to his discharge
or dismissal, or to recall any person to active duty.
2. Composition. a. Members.

(1) The board will consist of five or more
officers designated by the Secretary of the
Army. The senior member will be presi-
dent of the board.

(2) For the purpose of maintaining a board
of five members at all times as many
additional members as are necessary may
be appointed to the board. In &ny pro-
ceeding before the board a member who
has not been present at a prior session of
the board may participate thereafter if
that member has read or has read to him
the record of proceedings held during
his absence or prior to his participation.

(3) Such additional boards as may be re-
quired will be designated by the Secre-
tary of the Army.

b. Secretary-recorder. The secretary-recorder
shall have the authority contained in Article 136,
Uniform Code of Military Justice, and perform
such other duties as may be prescribed by the presi-
dent. The secretary-recorder will not serve as coun-
sel for the applicant or for the Government.
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AR 15-180

3. Administrative personnel. Such administra-
tive personnel as are required for the proper func-
tioning of the board will be furnished by the
Secretary of the Army.

4. Application for review. a. The applicant
will submit a written request for a review by the
board and such other statements or affidavits as
he desires to present.

b. The request will be made on DD Form 293
(Application for Review of Discharge or Separa-
tion from the Armed Forces of the United States)
which may be requisitioned through normal pub-
lications supply channels. The request will state
in brief the full name, service number, and grade
and organization or assignment at date of dis-
charge of the person whose discharge or
dismissal is in question; the date and place
of discharge; the type and nature of the dis-
charge or dismissal; the basis of the claim for re-
view; what corrective action is desired of the
board; whether the applicant desires to appear
personally before the board; whether the appli-
cant desires to be represented by counsel before
the board and, if so, the name and address of
counsel so designated; and the address to which
all correspondence in connection with the review
is to be sent.

¢. The request will be signed by the former officer
or enlisted man or woman or, if deceased, by the
surviving spouse, next-of-kin, or legal representa-
tive. If former member is deceased, proof of death
must accompany the request. If the applicant is
mentally incompetent, his or her spouse, next-of-
kin, or legal guardian will sign the request. Such
requests must be accompanied by legal proof of the
mental incompetency.

d. No application for review will be granted un-
less received by the Department of the Army with-
in 15 years after the date of the discharge or
dismissal.

e. The request for review will be forwarded to:

Commanding Officer,
U.S. Army Administration Center
The Adjutant General’s Office
9700 Page Boulevard
St. Louis, Mo. 63132

/- Upon receipt of an application, The Adjutant
General will verify that the provisions of  and ¢
above have been met. The Adjutant General will
then assemble the originals or certified copies of

2

all available Department of the Army records per-
taining to the former service man or woman named
in such application. Such records, together with
the application and any supporting documents,
will be transmitted to the president of the board.

5. Convening of board. a. The board will be
convened at the call of its president in Washing-
ton, D.C,, at the time and place indicated by him,
and will recess or adjourn at his order. In the event
of the absence or incapacity of the president, the
next senior member will serve as acting president
for all purposes.

b. The board will assemble in open or closed ses-
sion for the consideration and determination of
cases presented to it. Cases in which no request for
a hearing in person is made by the applicant will
be considered in closed session on the basis of all
documentary evidence presented to the board, in-
cluding any briefs submitted by or on behalf of
the applicant.

6. Hearings. a. General.

(1) An applicant, upon request, is entitled by
law to appear before the board in open
session either in person or by counsel of
his own selection. As used in this regula-
tion, the term “counsel” will be construed
to include members of the Federal bar in
good standing, the bar of any State in
good standing, accredited representatives
of veterans’ organizations recognized by
the Veterans Administration under 72
Stat. 1238; 38 U.S.C. 3402 and such other
persons not barred by law, regulations, or
customs who, in the opinion of the board,
are considered to be competent to present
equitably and comprehensively the claim
of the applicant for review. In no case
will the expenses or compensation of
counsel for the applicant be paid by the
Government.

(2) In every case in which a hearing is re-
quested, the board will transmit to the
applicant and to designated counsel for
the applicant, if any, a written notice stat-
ing the time and place of hearing. The
record will contain evidence that written
notice to the applicant and his counsel, if
any, has been given.

(3) An applicant who requests a hearing in
person and who, after being duly advised

TAGO 735A
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of the time and place of hearing, fails to
appear without previous satisfactory ar-
rangement with the board will be con-
sidered as having waived his right of ap-
pearance and his case will be reviewed
on the evidence contained in his military
records and such other evidence as may
be presented by the applicant.

b. Conduct of hearing.

(1) Conduct of hearings will be in accord-
ance with this regulation. Applicant and/
or his counsel may have access to the rec-
ords in the case except such classified ma-
terial the disclosure of which would jeop-
ardize defense interests of the United
States. When necessary to acquaint the
applicant with the substance of a docu-
ment classified by intelligence agencies,
the Assistant Chief of Staff for Intelli-
gence, Department of the Army, on the
request of the board, will prepare a sum-
mary of, or extract from, the document,
deleting all references to sources of infor-
mation and other matter the disclosure of
which, in his opinion, would be detri-
mental to the defense interests of the
United States.

(2) In the conduct of its inquiries, the board
will not be limited by the restrictions of
common law rules of evidence.

(3) In all cases in which the applicant ap-
pears in person or is represented by coun-
sel, a reporter will record the proceedings
of the board and the testimony taken be-
fore it. Shorthand may be used in the ini-
tial instance. :

¢. Witnesses. The testimony of witnesses may be
presented either in person or by affidavits. If a
witness testifies in person he will be subject to
examination by members of the board.

d. Continuances. The board may continue a
hearing on its own motion. A request for continu-
ance by or on behalf of the applicant may be
granted, at the board’s discretion, if a continuance
appears necessary to insure a full and fair hearing.

e. Withdrawal. An applicant may withdraw his
request for review at any time without prejudice.

f. Expenses. Expenses incurred by the appli-
cant, his witnesses, or in the procurement of their

TAGO 735A
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testimony, whether in person, by affidavit, or by
deposition, will not be paid by the Government.

g. Challenges. Challenges shall be for cause
only, and will be ruled on by the president, or the
next senior member if the president is challenged.

7. Finding‘and conclusion of the board. a.
The board will make a finding in closed session in
each case as to whether the applicant was or was
not properly discharged.

b. On the basis of its finding in each case, the
board, in closed session, will prepare a conclusion
as to whether corrective action will be taken by
the Department of the Army with respect to the
discharge under consideration. No corrective ac-
tion which exceeds the jurisdiction of the board, as
defined in paragraph 1, will be taken.

¢. The finding and conclusion of a majority of
the board will constitute the finding and conclu-
sion of the board.

8. Minority reports. In case of a disagreement
between members of the board, a minority report
may be submitted. The reasons for the minority
report must be stated clearly.

9. Directive to The Adjutant General. The
president or acting president of the board will, in
the name of the Secretary of the Army, issue a
directive to The Adjutant General specifying the
action to be taken.

10. Recerd of proceedings. a. When the board
has concluded its proceedings in any case, the sec-
retary will prepare a complete record thereof.
Such record will include the application for re-
view; a transcript of the hearing, if any; affi-
davits, papers, and documents considered by the
board ; all briefs and written arguments filed in
the case; the finding and conclusion of the board ;
the directive to The Adjutant General ; any minor-
ity report prepared by dissenting members of the
board; and all other papers and documents nec-
essary to reflect a true and complete history of
the proceedings. The record so prepared will be
signed by the president and authenticated by the
secretary-recorder as being true and complete. In
the event of the absence or incapacity of the secre-
tary-recorder, the record may be authenticated by
a designated alternate secretary-recorder.

b. Release of information from such records
will be in accordance with AR 345-20.

11. Transmittal of records and action by the
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Adjutant General. The record of proceedings in
each case, including a transcript of the testimony
before the board, will be transmitted by the secre-
tary-recorder to The Adjutant General for appro-
priate Department of the Army action to carry
out the directions of the board. The Adjutant
General will perform such administrative acts as
may be necessary, and thereafter will notify the
applicant and his counsel, if any, of the action
taken. Written notice specifying the action taken
and the date thereof will be transmitted by The
Adjutant General to the president of the board to
be filed as a part of the records of the board per-
taining to each case. The Adjutant General will,
upon written request from the applicant, his
guardian, or legal representative, furnish a copy
of a transeript of the testimony, if any, and a copy
of the directive of the Secretary of the Army. If
it should appear that furnishing a copy of the
transcript of the testimony would prove injurious
to the physical or mental health of the applicant,
suck information will be furnished only to the
guardian or legal representative of the applicant.

12. Consideration on the board’s own motion.
The board may, at any time, on its own motion
consider and determine a case which appears, on
the face of the record, likely to result in a decision
favorable to the former member without the

knowledge or presence of the former member. If
such a case does not result in a decision favorable
to such member, it will be returned to the files with
no formal action recorded and will be considered
without prejudice if and when an appeal is made
by the former member. If, upon consideration by
the board on its own motion, such a case results
in a decision favorable to the former member, The
Adjutant General will be directed to notify the
member at his last known address.

13. Rehearings. When the board has formally
considered the case of an applicant and its deci-
sion has been approved in the name of the Secre-
tary of the Army, it will not grant a rehearing
unless the basis of the request indicates material
evidence, not available at the time of the original
hearing, which will likely result in a decision
contrary to that reached at the original hearing.

14. Changes in procedure of board. The board
may initiate recommendation for such changes in
procedures as established herein as may be deemed
necessary for the proper functioning of the board.
Such changes will be subject to the approval of
the Secretary of the Army.

15. Army—Navy—Air Force Coordination.
Periodic liaison will be conducted with similar
boards of the Navy and Air Force to exchange
ideas and to discuss common problems.

Washington, D.C. 20310.

The proponent of this regulation is the Office of the Secretary of the Army.
Users are invited to send comments and suggested improvements to
Director, Army Council of Review Boards, OSA, Department of the Army,

By Order of the Secretary of the Army:

Official :
KENNETH G. WICKHAM,
Major General, United States Army,
The Adjutant General.

Distribution :

HAROLD K. JOIINSON,
General, United States Ariny,
Chief of Staff.

Active Army, NG, and USAR : To be distributed in accordance with DA Form 12-9 requirements

for Organization and Functions—D.
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in either the Senate or the House of Representa-
tives. Section 1552 of Title 10, United States Code,
which restates and codifies Section 207 of the same
act, as amended, provides—

(a) The Secretary of a military department, under
procedures established by him and approved by the Secre-
tary of Defense, and acting through boards of civilians
of the executive part of that military department, may
correct any military record of that department when he
considers it necessary to correct an error or remove an
injustice. Under procedures prescribed by him, the Sec-
retary of the Treasury may in the same manner correct
any military record of the Coast Guard. Except when
procured by fraud, a correction under this section is final
and conclusive on all officers of the United States.

(b) No correction may be made under subsection (a)
unless the claimant or his heir or legal representative
files a request therefor before October 26, 1961, or within
three years after he discovers the error or injustice,
whichever is later. However, a board established under
subsection (a) may excuse a failure to file within three
years after discovery if it finds it to be in the interest of
justice.

(c) The department concerned may pay, from appli-
cable current appropriations, a claim for the loss of pay,
allowances, compensation, emoluments, or other pecuniary
benefits, or for the repayment of a fine or forfeiture, if,
as a result of correcting a record under this section, the
amount is found to be due the claimant on account of his
or anothers service in the Army, Navy, Air Force, Marine
Corps, or Coast Guard, as the case may be. If the claim-
ant is dead, the money shall be paid, upon demand, to his

legal representative. However, if no demand for payment
is made by a legal representative, the money shall be
paid—

(1) to the surviving spouse, heir, or beneficiaries, in
the order prescribed by law applicable to that kind of
payment; v

(2) if there is no such law covering order of payment,
in the order set forth in section 2771 of this title; or

(3) as otherwise prescribed by the law applicable to
that kind of payment.

A claimant’s acceptance of a settlement under this section
fully satisfies the claim concerned. This section does not
authorize the payment of any claim compensated by pri-
vate law before October 25, 1951.

(d) Applicable current appropriations are available to
continue the pay, allowances, compensation, emoluments,
and other pecuniary benefits of any person who was paid
under subsection (c¢), and who, because of the correction
of his military record, is entitled to those benefits, but for
not longer than one year after the date when his record is
corrected under this section if he is not reenlisted in, or
appointed or reappointed to, the grade to which those pay-
ments relate. Without regard to qualifications for re-
enlistment, or appointment or reappointment, the Secre-
tary concerned may reenlist a person in, or appoint or
reappoint him to, the grade to which payments under this
section relate.

(e) No payment may be made under this section for
a benefit to which the claimant might later become entitled
under the laws and regulations administered by the Ad-
ministrator of Veterans’ Affairs. Aug. 10, 1956, ch. 1041
70A. Stat. 116, as amended June 29, 1960, § 1(4), 74 Stat.
246,

Section II. ESTABLISHMENT, FUNCTIONS, 'AND JURISDICTION OF THE BOARD

3. Establishment and composition. ¢. Pursuant
to the foregoing statutory authority, the Army
Board for Correction of Military Records is estab-
lished in the Office of the Secretary of the Army.

6. The Board will consist of civilian officers or
employees of the Department of the Army in such
number, not less than three, as may be appointed
by the Secretary of the Army. Three members
present will constitute a quorum of the Board. The
Secretary of the Army will designate one member
as the Chairman. In the event of absence or in-

capacity of the Chairman, an Acting Chairman
chosen by the Board will act as Chairman for all
purposes.

4. Functions. The function of the Board is to
consider all applications properly before it for the
purpose of determining the existence of an error
or an injustice.

5. Jurisdiction. The Board will have jurisdiction
to review and determine all matters properly
brought before it consistent with existing law.

Section III. APPLICATION FOR CORRECTION

6. General requirements. a. The application for
correction should be submitted on DD Form 149
(Application for Correction of Military or Naval
Record) and should be addressed to Army Board
for Correction of Military Records, Department
of the Army, WASH DC 20310. Forms and ex-
planatory matter may be obtained from The Ad-
jutant General, WASH DC 20310. For those
applicants in the military service, these forms may
be obtained through normal AG publications sup-
ply channels.
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b. Except as provided in ¢ below, the applica-
tion shall be signed by the person requesting
corrective action with respect to his record and
will either be sworn to or will contain a provision
to the effect that the statements submitted in the
application are made with full knowledge of the
penalty provided by law for making a false state-

. ment or claim. (Title 18, U.S. Code, secs. 287,

1001.)
¢. When the record in question is that of a per-
son who is incapable of making application him-
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self, or whose whereabouts are unknown, or when
such person is deceased, for the purpose of bring-
ing the matter before the Board the application
may be made by a spouse, parent, heir, or legal
representative. Proof of proper interest shall be
submitted as may be be required by the Board.

7. Time limit for filing application. A claimant,
his heir, or legal representative must file the appli-
cation for correction of a record within 3 years
after discovery of the alleged error or injustice.
Failure to file within the time prescribed may be
excused by the Board if it finds it would be in the
interest of justice to do so. If the claimant, his
heir, or legal representative files an application
more than 3 years after he discovers the error or
injustice, he must include in his application his
reasons why the Board should find it is in the in-
terest of justice to excuse the failure to file appli-
cation within the time prescribed above.

8. Exhaustion of other remedies. No application
will be considered until the applicant has ex-
hausted all effective administrative remedies af-
forded him by existing law or regulations, and
such legal remedies as the Board shall determine
are practical and appropriately available to the
applicant.

9. Other proceedings not stayed. The applica-
tion to the Board for correction of a record will
not operate as a stay of any proceedings being
taken with respect to the person involved.

10. Consideration of application. a. Each appli-
cation and the available military or naval records
pertinent to the corrective action requested will be
reviewed to determine whether to authorize a hear-
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ing, recommend that the records be corrected with-
out a hearing, or to deny the application without
a hearing. The Board will make this determina-
tion in all cases except those in which the appli-
cation has been denied administratively for the
reason that the applicant has not exhausted all
other effective administrative remedies available
to him, that effective relief cannot be granted, or
for the reason the applicant did not file the appli-
cation within 3 years after he discovered the al-
leged error or injustice and did not submit any
reason why the Board should find it to be in the
interest of justice to excuse the failure to file the
application within the prescribed 3 years.

b. The Board may deny an application if it
determines that insufficient relevant evidence has
been presented to demonstrate the existence of
probable material error or injustice. The Board
will not deny an application on the sole ground
that the record was made by or at the direction of
the President or the Secretary in connection with
proceedings other than proceedings of a Board for
the correction of military or naval records. Denial
of an application on the.grounds of insufficient
relevant evidence to demonstrate the existence of
probable material error or injustice is without
prejudice to further consideration in the event
new relevant evidence is submitted. The applicant
will be informed of his privilege to submit newly
discovered relevant evidence for consideration.

¢. When an application is denied without a
hearing, written findings, conclusions, and recom-
mendations are not required.

Section IV. ENTITLEMENT TO HEARING

11. General. In each case in which the Board de-
termines that a hearing is warranted, the appli-
cant will be entitled to appear before the Board
either in person or by counsel of his own selection
or in person with counsel.

12. Notice. a. In each case in which a hearing is
authorized, the Board will transmit to the appli-
cant and counsel, if any, a written notice stating
the time and place of hearing. The notice will be
mailed to the applicant and counsel, if any, at least
30 days prior to the date of hearing, except that
an earlier date may be set where the applicant
waives his right to such notice in writing.

6. Upon receipt of notice of hearing, the appli-
cant will notify the Board in writing at least 15
days prior to the date set for hearing as to whether
he will be present at the hearing and will indicate
to the Board the name of counsel, if represented
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by counsel, and the names of such witnesses as he
may intend to call in his behalf. Cases in which the
applicant notifies the Board that he does not desire
to be present at the hearing, will be considered in
accordance with paragraph 175,

13. Counsel. As used in this regulation, the term
“counsel” will be construed to include members
in good standing of the Federal bar or the bar of
any State, accredited representatives of veterans’
organizations recognized by the Administrator of
Veterans’ Affairs under Section 3402 of Title 38,
United States Code, and such other persons who,
in the opinion of the Board, are considered to be
competent to present equitably and comprehen-
sively the request of the applicant for correction,
unless barred by law.

14. Witnesses. The applicant will be permitted to
present witnesses in his behalf at hearings before

3
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the Board. It will be the responsibility of the ap-
plicant to notify his witnesses and to arrange for
their appearance at the time and place set for
hearing.
15. Access to records. a. The applicant will be
assured access to all official records that are neces-
sary to an adequate presentation of his case con-
sistent with regulations governing privileged or
classified material. It is the responsibility of the
applicant to procure such evidence not contained
in the official records of the Department of the
Army as he desires to present in support of his
case.

b. The Board shall not release classified or
privileged material to the applicant or to his coun-

sel or personal representative. In such cases the
Board shall take steps in accordance with estab-
lished regulations to obtain a review of the mate-
rial to determine whether declassification is possi-
ble so that the evidence can be released to the
applicant; or if declassification is not possible,
prepare or cause to be prepared a summary of the
content of such material in sufficient detail, con-
sistent with the interests of national security, to
enable the applicant to prepare a response.

¢. This regulation does not authorize the fur-
nishing of copies of official records by the Board.
Requests for copies of official records should be
processed in accordance with AR 340-17.

Section V. HEARING

16. Convening of Board. The Board will be con-
vened at the call of the Chairman and will recess
or adjourn at his order.

17. Conduct of hearing. a. The hearing will be
conducted by the Chairman, and will be subject to
his rulings so as to insure a full and fair hearing.
The Board will not be limited by legal rules of
evidence but will maintain reasonable bounds of
competency, relevancy, and materiality.

6. If the applicant, after being duly notified,
has indicated to the Board that he does not desire
to be present or to be represented by counsel at
the hearing, the Board will consider the case on
the basis of all the material before it, including,
but not limited to, the application for correction
filed by the applicant, any documentary evidence
filed in support of such application, any brief
submitted by or in behalf of the applicant, and
all available pertinent records.

¢. If the applicant, after being duly notified,
has indicated to the Board that he will be present
or be represented by counsel at the hearing, and
without good cause and timely notice to the Board,
he or his representative fails to appear at the time
and place set for the hearing, the Board may
consider the case in accordance with & above, or
will make such other disposition of the case as is
indicated under the circumstances.

d. All testimony before the Board will be given

under oath or affirmation. The proceedings of the
Board and the testimony given before it will be
recorded verbatim.
18. Continuance. The Board may continue a hear-
ing on its own motion. A request for continuance
by or in behalf of the applicant may be granted by
the Board if a continuance appears necessary to
insure a full and fair hearing.

Section VI. ACTION ON APPLICATIONS

19. Action by the Board. a. Deliberations, find-
ings, conclusions, and recommendations.

(1) Only members of the Board and its staff
will be present during the deliberations of the
Board.

(2) Whenever, during the course of its review
of the case, it appears to the Board’s satisfaction
that the facts have not been fully and fairly dis-
closed by the records or by the testimony and other
evidence before the Board, the Board may require
the applicant to obtain, or the Board may obtain,
such further information as it may consider essen-
tial to a complete and impartial determination of
the facts and issues.

(3) Following a hearing, the Board will
make written findings, conclusions, and recommen-
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dations. A majority vote of the members present
on any matter before the Board will constitute
the action of the Board and will be so recorded.
(4) Where the Board deems it necessary to
submit comments or recommendations to the Sec-
retary of the Army as to matters arising from
but not directly related to the issues of any case,
such comments and recommendations will be the
subject of separate communication.
b. Minority report. In case of a disagreement
between members of the Board a minority report
may be submitted, either as to the findings, con-

_ clusions, or the recommendations or to all, includ-

ing the reasons therefor.
¢. Record of proceedings. When the Board has
completed its proceedings, a record thereof will be
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prepared. Such record will indicate whether or
not a quorum was present at the hearing and at the
Board’s deliberations. The record will include the
application for relief, a transcript of any testi-
mony, affidavits, papers, and documents considered
by the Board, briefs and written arguments filed
in the case, the findings, conclusions and recom-
mendations of the Board, and all other papers,
documents, and reports necessary to reflect a true
and complete history of the proceedings. The rec-
ord so prepared will be certified by the Chairman
or his designee as being true and complete.

d. Withdrawal. The Board may permit an ap-
plicant to withdraw his application without
prejudice at any time before its proceedings are
forwarded to the Secretary of the Army.

e. Delegation of authority to correct certain
military records.

(1) The Army Board for Correction of Mili-
tary Records is authorized to take final action on
behalf of the Secretary of the Army, under 10
1U.S.C. 1552, in approving the correction of mili-
tary records, provided such action (a) has been
recommended by the Army Staff; (b) is agreed to
by the Board; and (c) falls into one of the fol-
lowing categories:

(@) Restoration of leave unduly charged to
applicants.

(5) Promotion retroactively of applicants
who would have been promoted during regular
promotion cycles but were inadvertently or im-
properly excluded from consideration during such
cycles; and adjustment of their pay accounts
accordingly.

(¢) Adjustment of enlisted grades and pro-
motion of applicants to grades held immediately
prior to reenlistment who were inadvertently or
improperly reenlisted in a lower grade.

(@) Awards of basic allowance for subsist-
ence, family separation allowance, dislocation al-
lowance and travel allowance to applicants
entitled thereto.

(¢) Authorizing participation under the
Retired Serviceman’s Family Protection Plan and
the Survivors Benefit Plan where failure to elect
to participate was due to inadvertence, misunder-
standing or through no fault of the service
member.

(f) Placement in a temporary or perma-
nent disability retired status, including appro-
priate percentage of disability, of applicants who
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were clearly physically unfit and were inadvert-
ently or improperly separated.

(g9) Award of variable reenlistment bonus,
proficiency pay, enlistment and/or reenlistment
bonus to applicants clearly entitled thereto.

(#) Change of home of record where upon
entry on duty applicants erroneously reported
other than actual home.

(¢) Award of reserve participation credit
in computation of years of satisfactory service
where such service was improperly or erroneously
credited.

(2) The Executive Secretary of the Board,
after assuring compliance with the above condi-
tions, will announce the final action on applica-
tions processed under this subparagraph.

20. Action by Secretary of the Army. The record
of proceedings of the Board will be forwarded
to the Secretary of the Army who will direct
such action in each case as he determines to be
appropriate, which may include the return of the
record to the Board for further consideration
when deemed necessary.

21. Staff action. a. Upon final action by the Secre-
tary of the Army or by the Board acting under
the authority contained in paragraph 19¢, the
complete record in each case will be returned to
the Board. The Board will transmit the decision
of the Secretary of the Army to The Adjutant
General or Commander, Military Personnel Cen-
ter for appropriate action.

b. Upon receipt of the record of proceedings
after final action by the Secretary of the Army,
the Board will communicate the decision to the
applicant and counsel, if any.

¢. When all necessary administrative action has
been completed the applicant will be informed of
such aetion by The Adjutant General or Com-
mander, Military Personnel Center as appropriate.

d. Written notice specifying the action taken
and the date thereof will be transmitted to the
Chairman of the Board.

¢. The application for correction of military
record, supporting documents, proceedings of the
Board and decision of the Secretary of the Army
will be filed in the permanent military record of
the subject of the application except that where
such action would nullify the relief granted, the
application, etc. will be retained in the files of
the Correction Board.

f. Adfter action on the record by the Secretary of
the Army, or by the Board acting under the au-
thority contained in paragraph 19¢, the applicant
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or his counsel is entitled, upon request, to inspect
the record of proceedings and to receive a copy
of the Board’s findings, conclusions, and recom-
mendations, unless the Chairman considers that
granting the request would be detrimental to the
public interest.

22. Reconsideration. After final adjudication,
further consideration will be granted only upon
presentation by the applicant of newly discovered
relevant evidence not previously considered by the
Board and then only upon recommendation of the
Board and approval by the Secretary of the Army.

Section VII. SETTLEMENT OF CLAIMS

23. Authority. a. The Department of the Army is
authorized to pay claims in accordance with Sec-
tion 1552, Title 10, United States Code (para 2).

b. The Department of the Army is not author-

ized to pay any claim heretofore compensated by
Congress through enactment of a private law, or
to pay any amount as compensation for any bene-
fit to which the claimant might subsequently be-
come entitled under the laws and regulations
administered by the Administrator of Veterans
A flairs.
24. Application for settlement. a. Settlement and
payment of claims will be made only upon a claim
of the person whose record has been corrected or
of his legal representative, his heirs at law, or his
beneficiaries. Such claim for settlement and pay-
ment may be filed as a separate part of the appli-
cation for correction of the record.

5. In case the person whose record has been cor-
rected is deceased, and where no demand is pre-
sented by a duly appointed legal representative of
the estate, payments otherwise due shall be made
to the surviving spouse, heir, or beneficiaries, in
the order prescribed by the law applicable to that
kind of payment; or if there is no such law cover-
ing order of payment, in the order set forth in Sec-
tion 2771 of Title 10, United States Code; or as
otherwise prescribed by the law applicable to that
kind of payment.

¢. Upon request, the applicant or applicants will
be required to furnish requisite information to de-
termine their status as proper parties to the claim

for purposes of payment under applicable pro-
visions of law. ‘

25. Settlement. a. Settlement of claims shall be
based on the decision of the Secretary of the Army.
Computation of the amounts due shall be made by
the US Army Finance Support Agency, Indian-
apolis, Ind. In no case will the amount found due
exceed the amount which would otherwise have
been paid or have become due under applicable
laws had no error or injustice occurred. Earnings
received from civilian employment during any
period for which active duty pay and allowances
are payable will be deducted from the settlement.
To the extent authorized by law and regulations,
amounts found due may be reduced by the amount
of any existing indebtedness to the Government,
arising from military service.

b. Prior to or at the time of payment, the per-

son or persons to whom payments are to be made
shall be advised by the US Army Finance Support
Agency, as to the nature and amount of the
various benefits represented by the total settle-
ment, and shall be advised further that acceptance
of such settlement shall constitute a complete re-
lease by the claimants involved of any claim
against the United States on account of the cor-
rection of the record. ,
26. Report of settlement. In every case where
payment is made, the amount of such payment
and the names of the payee or payees will be re-
ported to the Chairman of the Board.

Section VIII. MISCELLANEOUS

27. Staff assistance. a. At the request of the
Board, The Adjutant General or Commander,
Military Personnel Center, will assemble the origi-
nal or certified copies of all available military
records pertinent to the relief requested. Such
records and all supporting papers will be trans-
mitted to the Board.

b. The Board is authorized to call upon the
Office of the Secretary of the Army and the De-
partment of the Army General and Special Staffs
for investigative and advisory services and upon
any other Department of the Army agency for
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assistance, within the specialized jurisdiction of
that agency. .

28. Expenses. No expenses of any nature what-
soever voluntarily incurred by the applicant, his
counsel, his witnesses, or by any other person in
his behalf will be paid by the Government.

29. Changes in procedures. The Board may
initiate recommendations for such changes in pro-
cedures as established herein as may be considered
necessary for the proper functioning of the Board.

. Such changes will be subject to the approval of

the Secretary of the Army and of the Secretary
of Defense.
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The proponent agency of this regulation is the Army Board for ('Iorrec-
tions of Military Records, Office, Secretary of the Army. Users are invited
to send comments and suggested improvements on DA Form 2028
{(Recommended Changes to Publications) direct to Chairman, Army Board
for Correction of Military Records, Office, Secretary of the Army, ATTN:
SFMR, Department of the Army, Washington, DC 20310.

By Order of the Secretary of the Army:

CREIGHTON W. ABRAMS
General, United States Army

Official : Ohief of Staff

VERNE L. BOWERS
Major General, United States Army
The Adjutant General
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