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THE WHITE HOUSE

WASHINGTON

May 29, 1975

MEMORANDUM FOR: PHIL BUCHEN
FROM: KEN LAZARUS\Zﬂ/
SUBJECT: Power of Congressional Committees to

Compel Appearance or Testimony of
Presidential Assistants

This is in response to your request for a discussion of historical
precedents and policy on appearances or testimony before
congressional committees by Presidential assistants not confirmed
by the Senate.

Introductory Note

In his press briefing of April 25, regarding Senator Kennedy's
request to have Ambassador Brown testify before a Judiciary
Subcommittee, Ron Nessen stated: "' . . . traditionally appointees
of the President who are not subject to confirmation by the Senate
are not called to testify.' Actually, a complete reading of the
transcript (Tab A) makes clear that Ron was talking about a
narrower category of Presidential ""assistants'' rather than
"appointees''.

On May 2, 1975, Senator John Sparkman sent a letter to the
President in order ", . . to keep the record straight.'” (Tab B)
He noted:

e ale o
< 5 x

"Among the Presidential appointees not
confirmed by the Senate who have testified
before congressional committees are

Peter Flanigan, Richard Goodwin,

Sherman Adams, Robert Cutler, Robert E.
Merriam, Gerald D. Morgan, Lawrence
F. O'Brien, General E. R. Quesada,
Roger L. Stevens, Dr. Stafford L. Warren,

and Dr. Jerome Wiesner. "




Historical Precedents

There have been numerous instances in which White House Staff
members declined to appear before congressional committees,

1. On two occasions during the administration of
President Truman, a subcommittee of the House
Committee on Education and Labor issued subpoenas
to John R. Steelman, who held the title "Assistant
to the President'. In both instances he returned

the subpoena with a letter stating that "In each
instance the President directed me, in view of my
duties as his Assistant, not to appear before your
subcommittee, "

2., In 1951, Donald Dawson, an Administrative
Assistant to President Truman, was requested to
testify before a Senate Subcommittee investigating

the Reconstruction Finance Corporation, one

aspect of which concerned Mr. Dawson's alleged
misfeasance, Although the President believed that
this request constituted a violation of the constitutional
principle of the separation of powers, he nevertheless
"reluctantly' permitted Mr., Dawson to testify so

that he could clear his name.

3. In 1944, Jonathan Daniels, an Administrative
Assistant to President Roosevelt, refused to respond
to a subcommittee subpoena requiring him to testify
concerning his alleged attempts to force the
resignation of the Rural Electrification Administrator.
He based his refusal on the confidential nature of his
relationship to the President. The subcommittee

then recommended that Daniels be cited for contempt.
Thereupon Daniels wrote the subcommittee that
although he still believed that he was not subject to
subpoena, the President had authorized him to
respond to the subcommittee's questions,

4. During the Eisenhower Administration Sherman
Adams declined to testify before a committee
investigating the Dixon-Yates contract because of

his confidential relationship to the President.
However, at a later date in the administration he



volunteered to testify concerning his dealings with
Bernard Goldfine who was charged with violations
of federal criminal statutes.

5. During the hearings on the nomination of Justice
Fortas as Chief Justice the Senate Judiciary Committee
requested W. DeVier Pierson, then Associate Special
Counsel to the President, to appear and testify
regarding the participation of Justice Fortas in the
drafting of certain legislation. Pierson declined to
appear, writing the Committee as follows:

""As Associate Special Counsel to the

President since March, 1967, I have been

one of the 'immediate staff assistants!

provided to the President by law. (3 U.S.C.

105, 106) It has been firmly established, as

a matter of principle and precedents, that

members of the President's immediate staff 4. PO
shall not appear before a congressional .
committee to testify with respect to the
performance of their duties on behalf of the
President. This limitation, which has been
recognized by the Congress as well as the
Executive, is fundamental to our system of
government. I must, therefore, respectfully
decline the invitation to testify in the hearings."

6. Similar incidents occurred during the Nixon
Administration in connection with attempts of Congressional
Committees to obtain the testimony of Dr. Kissinger

and Mr, Flanigan. It is my recollection that Kissinger
never testified as a Presidential assistant, but that
Flanigan did appear during the course of the Kleindienst
nomination with the approval of the President and under
certain ground rules limiting the scope of the inquiry to

his personal role in the ITT-Hartford merger.

It thus appears that at least since the Truman Administration
Presidential Assistants have appeared before congressional
committees only where the inquiry related to their own private
affairs or where they had received Presidential permission.
In the Dawson case both conditions were met.



Relevant Doctrine

Although I am not aware of any judicial pronouncements on this
issue, two areas of Constitutional doctrine are relevant.

1. Ezxecutive Privilege. While an assertion of Executive Privilege
with respect to specific testimony or documents on the subject of
advice given by a staff member to the President would be entirely
proper, the propriety of invoking the privilege to direct the staff
member not to appear at all would be questionable.

Requests to the White House to furnish official documents in its
custody to a congressional committee clearly can be resisted on
the basis of Executive Privilege (notwithstanding Nixon v. Sirica).
But the claim of privilege for documents would not appear to be
co-extensive with the claim of personal immunity from subpoena.
A claim for official documents in the custody of the Executive
Branch necessarily involves Executive business, whereas it
cannot be said to a certainty in advance that a White House adviser
will necessarily be interrogated only on matters pertaining to his
official duties.

2. Separation of Powers, A more persuasive rationale for
denying the appearance or testimony of Presidential assistants
before congressional committees is the doctrine of separation of
powers. An immediate assistant to the President in the normal
situation acts as an agent of the President in implementing
Presidential functions. If a congressional committee could compel
the attendance of a Presidential adviser for the purpose of inquiring
into the discharge of functions constitutionally committed to the
President, the independence of the Presidency would be impaired
for the same reason that such congressional power to compel the
attendance of the President himself would impair that independence.
As President Truman said in a radio address on the occasion of his
refusal to appear pursuant to a request of the House Un-American
Activities Committee, if a Pregident or former President could be
called and questioned about his official duties, ''the office of
President would be dominated by the Congress and the Presidency
might become a mere appendage of Congress.' New York Times,
Nov. 17, 1953 at p. 26.

The issue at hand is treated comprehensively in the attached
Memorandum on Power of Congressional Committee to Compel
Appearance or Testimony of Presidential Assistants --
Constitutional and Statutory Aspects (Tab C) and the Statement



of William H. Rehnquist, Assistant Attorney General, before
the Subcommittee on Separation of Powers, Committee on the
Judiciary, United States Senate (Tab D).

Recommendation

I would suggest that you not respond to the letter of Senator
Sparkman at this time. In this regard, it would be best to
leave sleeping dogs lie.
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Q How did he say Israel could be more
flexible? How? Give away the oil fields? ..Give away
the Mitla and Gidi passes, or how? If you cdh,
spell it out., I would be very interested in knowing.

MR. NESSEN: I am not able to, Les.
e

Q Tcday, in Senator Kennedy's refugee
committee, Philip Habib said Ambassador Brown could not
appear because of an exercise of Executive privilege.
I believe that is the first time in the Ford Adminis-
tration that Executive privilege has been exercised,
and I wondered if you cduld explain why? \/r

MR. NESSEN: The Office of the Whit< House
Counsel indicates the White House did not invoke
Executive privilege. The office of the legal counsel
‘told m=mbers of Senator Kennedy's staff who called
last night and inquired whether Ambassador Brown could
testify that traditionally appointees of the Président
who are not subject to confirmation by the Senate are
not called to testify.

The legal wunsel's office told the staff
members of the Kennedy subcommittee that he didn't' want
to start a precedent of having Presidential advisers
in the nonconfirmed category begin to testify before
Congressional committees, and that whatever information
Ambassador Brown might have available, that would be
available from other State Department sources.

The Ford Administration has never invoked
Executive privilege, and I think perhaps, just by way
of explanation, I believe that Phil Habib d4id not
understand the legal distinction that Executive
privilege is a specific legal invocation and that did
not take place.




Q What is the difference?

MR. NESSEN: As I say, one is an informal
explanation to the committee that the legal counsel's
off%ce didn't think a precedent should be started by
having nonconfirmed Presidential appointees testify,
and there was no legal invocation of «Execujive privilege.

Q Would that happen only if they went
ahead and subpoenaed him and he refused to appear?

' MR. NESSEN: T don’t want to project ahead
what might happen, Adam. 3

Q Is that the distinction between the
informal thing you are talking about and the Executive
privilege? !

MR. NESSEN: No, the .Executive privilege,
which has never been invoked by the Ford Administration,
requires the President to invoke his Executive privilege
to prevent any aide from testifying. That did not
happen. It was done in an informal way, with an
explanation that it would set a precedent that the
.White House didn't feel it wanted to set.

Q ‘Executive privilege its=lf is a creation
that arcse in the beginning on an informal basis.

MR. NESSEN: But it has now been sanctioned
.by the Supreme Court.

Q Is this not a substitute for Executive
privilege, perhaps deserving a different name, but
accomplishing the same result?

MR.: RZSSEN: I don't know that I can answer
that question.

Q Further, Xennedy said during the Biafran
war, a personal representative of President Nixon was up
before his cammittee countless times talking about
methods of getting refugee relief acccmplished and no
such privilege was ever invoked formally or informally.



MR. NESSIN: No privilege has been invoked
in this case, either.

: Q The point is that the witness did
testify, that a noncomfirmed appointee of the President,
special representative of the President, did testify

on Biafran relief, and this is a parallel .gsituation
and I woader, since you could hold that as~precedent
for this incident, you seem to be establishing some
precedént rather than following an old one.

MR. NESSEN: I am passing on to you the judgment
of the President's legal counsel's office as to what
happened.

Q Did the President participate in this
decision himself?

MR. NESSEN: I am<gpt aware that he did.







THE WHITE HOUSE

WASHINGTON

Ma-'y 8, 1975
MEMORANDUM FOR: PHILIP W, BUCHEN
FROM: MAX L. FRIEDERSDORF ,m‘é
SUBJECT: Senator Sparkman's

letter to the President

The attached letter is self-explanatory. However, our research
shows that the remarks he attributes to Jack Hushen were in fact
made by Ron Nessen in the April 25 press briefing, Since it
appears that your office was involved at one point, we are not
sending the usual acknowledgment letter and would appreciate

it if you would handle for us, I would appreciate receiving a
copy of the reply,

Many thanks,
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MIKE MANSFIELD, MONT., CLIFFORD P, CASE, N.J,
FRANK CHURCH, iDAHO JACOB K. JAVITS, N.Y,
 STUART SYMINGTON, MO, HUGH SCOTT, PA.
CLAIBDRNE PELL, R JAMES B, PEARSON, KANS,
GALE W. MC GEE, WYO. CHARLES H, PERCY, thL. ’mC IS
GEORGE MC GOVERM, S. DAK, ROBERT P. GRIFFIN, MICH. rf a %{a{e & {
HUBERT H. HUMPHREY, MINN. HOWARD H. BAKER, JR., TENN, e > enaie
DICK GLARK, IOWA
JOSEPH R. BIDEN, JR,, DEL. COMMITTEE ON FOREIGN RELATIONS
PAT M. HOLY, CHIEF OF STAFF WASHINGTON, D.C. 20510

ARTHUR M, KUHL, CHIEF CLERK

May 2, 1975

.
-
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¢ Dear Mr. President:
H
I call your attention to the
enclosed statement, just to keep the
‘record straight.
With best wishes and kindest personal
regards, I am

Sincerely,

ol‘,‘, {WW_
hn Sparkm

Chairman

Enclosure:

Page S7347 from ¥
Congressional Record < 2

8
vfcc: Mr. John Hushen \\\h*w

The President
The White House
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B poLcy together wlth the arming of r.he work~-

ers in state-owned firms created a constant
threat to-the stability of the natlon and to
the armed forces in particular. The contin-
wous disregard for the Conssitution and even
apen, violation of it and of the laws of the
1and could not be tolerated indefinitely. .

When the judicial branch-of government
and the Chamber of Deputies requested the

resignation of the President, their -petitions

- were totally ignored .by. Allende. The only
' remalning force capable of restoring order
and normality to the country was the armed
forces, and it is to-them that the people of
Cnnoturnedlnthekhourcidsng& 1t the
military had not:-taken the initiative,: the

armed rebellion which was being prepared by -

the Popular Unity coalition would have put
an end to democracy in Chlle and establjshed
a dictatorship of the proletartat.” .-

In the author's opinion, the acﬁon otthe
armed forces in the military intervention of.

Septerhber 11, 1973 saved Chile from:a come« .

CONGRESSIONAL RECORD — SENATE

TEST'HV[ON'Y BEFORE CONGRES-
SIONAL COMMITTEES

Mr. SPARKMAN, Mr. President, on
April 25, Ambassador Dean Brown, the
coordinator of the Vietnam refugee pro~
gram, failed to appear before the Senate
Refugee Subcommittee. The Washington
Star quoted - John Hushen, -assistant
‘White House press secretary, as explam-
Ing: 7 .

It is traditional that pxesicfentm appomtees
not confirmed by the Senate not be called to.
testzfy before Congress.

. Mr. Hushen is mistaken, and I would
not want statement to stand unchal-
-lenged. ong the  Presidential ap-

- pointees né6t confirmed by the Senate who

have testified before congressional com-~
‘mittees . are- Peter . Flanigan, ‘Richard
Goodwin, Sherman Adams, Robert Cut-.

munist takeover. It .is now the duty'of the. ler, Robert E. Merriam, Gerald D. Mor-

armed forces to prove to the worid that their -

- intentions were simply to carry out s man
date of the people and restore the democratl
process to Chile. The road ahead is not-goin

gan, Lawrence = O’Brien, General E. R.
Quesada, Roger L. Stevens, Dr. Stafford
- L. Warren, and Dr. Jerome Wiemer o

10 be easy, becasuse the forces of communism

will not stop in their endeavors to create.

{trouble -for Chile both en the international
and on the national level. In addition,  the
-ehaotic economie-_situstition -inherited from-
the Allende era will not be easily soived, but .
it is the author’s opinion that the Chilean
peopie will rally around the mititary govern-
ment and work for the betterment of their
country until one day—hopefully soon—the

damage of the Allends interlude is repaired.

and the situation is once again ripe for the
restoration of the democratic process. . -

LAW DAY

M.r FANNIN. Mr. President today is
Law Day. Itisatimetorustopauseto
reflect on the fact that ours is a nation
of rule by law, not rule by men. The
Casa Grande Dispatch carried an edi-
torial earlier this week pointing up the
importance of our legal system and the
significance of Law Day. I ask unanimous
consent to ha.ve this editorial printed in
the Recorp. :

There being no objection, the editorlal
was ordered to be printed in the chonn,
as follows: —

. Smmamowmhws
mctbergoodthmgamum,watendto
take the law for granted—until we no longer
have it. When our legal system breaks down—
far even s short time—anarchy results. . -
- kn our nation,. we are fortunate to have

[P

witnessed relafively infrequent, isolated ex-.

ampiles. of chaos. Others living under less
stable governments are less lucky. Foday, in

and the money at any given moment. .. -

Ours, by comparison, is a government of
laws, not men. Our Republic has been tested
often and has proved strong enough to with-
stand wars, depressions, and omcla.l miscon-
duct.

Thére can be no guarantee the 'U'mted
States will-last forever, even though we now
have the longest lasting government with a

written constitution. The one way to help .

assure that pext year's Bicentennial will be
the forerunner of many similar celebrations
to come 1s to educate our children in the
meaning and spirit of American justice.
The American Bar Assoclation and its na-
tionwide afiliates again this year have des-
ignated May 1 as “Law Day.” All of us would
do well to join the celebration. Make a date
with justice on May first—-Law Day 19751

CPL CHARLES McMAHObf”JR
" Mr. BROOKE. Mr. President, our

tngic involvement in Vietnam has fi--

‘nally and thankfully come fo- an end. -
But the end.did not come without per-
sonal tragedy for a family in Woburn,
Mass., and indeed for the Nation.
That tragedy - occurred on Monday,
April 28, during the final stages of the
American evacuation from Saigon, when
an enemy rocket attack took the life-of
-Marine Cpl. Charles McMahon, Jr. Cor-
mm McMahon had- been assigned to
protect American and Vietnamese evac-
uees at the Tansonnhut airport near
Saigon. He was only 21 years old and
had been in Vietnam just 2 weeks.
: Corpora.l McMahon's life was typically
and solidly American: He was by all ac~
_eounts a'model citizen. This was best ex-
emplified by his long and devoted affili- "

-ation with Woburn’s Boys Club, where
he was always pitching in and lending a
- helping hand. In recognition of this great
“eommunity contribution, the Boys Club
;- named him Boy of the Year in 1971, -

* As @ Marine, Corporal McMahon at-
tended the Marine Embassy School here
in Washington, D.C. He graduated at the

- top of his class and became one of the
- 120 Marines to be given the very sensitive

and very difficult assignment of protect-:

ing the U.8. Embassy in Saigon through-:

many parts of the world, the “law” is made . out the last agonizing hours of the war.

by the leaders who have the power, the arms,

‘His courage, skill, and professionalism
helped make our last-minute exodus as
‘safe and orderly as possible. Par tms our
country is in his debt.

Mr. President, it is always a deep,
personal tragedy when a child prede-
ceases his mother and father. War, by

_its ugly nature, provides too many op-

portunities for such tragedy. And this,
perhaps more than a.nythmg else under-
scores its true cost.

For Corporal McMahon'’s mother and
father, Edna and Charles, for his older
sister, Susan, for his younger brothers,
Scott and Michael, no words can possibly
relieve the burden of grief they now
bear. But I do want to extend my deep-
est sympathy to each of them and offer

, my most heartfelt grayers that

them through these\difficult days./

VIETN

Mr. FANNIN Mr. Prwdent our coun-
try’s military invoivement in Vietnam

has come to a close. Our Armed Forces - -
and our officials have been withdrawn. ~
_President Ford has observed that we have

- come to the end of an era in our eﬂorts'
in Southeast Asia.

.Yet we cannot close. the- ‘books on our
imferest in Southeast Asia. We still do

. not knbw what happened to0.1,363 Ameri--

can servicemen who were listed as pris-.

oners of war or missing in detion.. We -

know that many of these men were alive

after capture, but they were not aec--

counted .for as required- in the Paris

"Peace Agreement of January 27, 1973, It
is my understanding that the remains of -

only 23 of over 1,100 Americans known-
ead on Communist soil have been re«
f turned to the:United States. -

“The Hanoi government. blatantly dxs-

- regarded the Paris agreement in its drive -
- o defeat. South Vietnam-militarily, and "~

the Communists likewise refused to pro-
vide the promised help macoounting for
- U.8. POW’s-and MIA’s...:3

- Mr. President,- North Vetnam had a
legal and moral obligation to abide by
the agreement that government made at
Paris. The United States had a legal and
moral obligation to see that North Viet-

-nam abided by the agreement. We all

know that North Vietnam did not live up
to the agreement.

The United States is not omnipotent
nor omnipresent. Other Iree world na-
tions—including nations we

unselfishly
helped save from Fascist enslavement in -

World War IT—chose to ignore Southeast
Asla and declined to give any support to -
our position in regard to the Paris agree-

.ment. L
Mr. President, the families and frlends

‘of those Americans still missing and un~
accounted for in Southeast Asia continue
to suffer greatly. The missing men fought
valiantly for their country and for the

. freedom of a people half way around the

world. We cannot abandon them or their
families because of the events of thepast
several weeks.

Perhaps 1t is too early to say exactly
what future course should be pursued -
in our efforts to complete the task of
accounting for all of our servicemen, but
we must renew our pledge to get this
accomplished at the earnmt time -
possible.

One would hope that the Commumsts,
having achieved their military objec-
tives, would want to demonstrate to the
world that they do have some humani-
tarian instincts. It would appear to be
to their advantage to clear the books, to
help account for our MIA’s and POW’s.

Mr. President, if the Hanol govern-
ment will not do this voluntarily, we
must find a new means of putting pres-
sure on the Communists: We must make
them keenly aware of the fact that these
1,363 missing' Americans dre extremely
important to us, and that it will be in

their interest to help account for them— -

to release any prisoners they may still
hold; to locate and return the remains
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APPEARANCE OR TESTIVONY OF PRESIDENTIAL
ASSTISTANTS ~~- COMNSTITUTIONAL AND
STATUTORY ASPECTS

.

#
L3
e e o




s

N

———

TABLE OF G

-

- J 8 3 % 8 8 BH S 34 P A OGS BT 6T OF S HAS Y 6T e s A LS AL O N

Y -

Application of the doetrine of Ewvecutive privilege
tO Pf Sde-ﬂLlajASi‘} Qﬁ'ts......o.o'...............

-

Subsequent Proceedings for Failure to Appear or
Testify Before a Congressional Committee.:.:sscu..
A. Criminal proceedings uncer 2 U, 5.5, §§ 192
and ]O4a....'0".'..)‘5‘.!..'....l..‘.’!.‘b...
B." Summary Contempt Profeed insbed o o suenatsdn s

Legal Questions that May Be Presented at Various
Junctures in Contempt ProceedingS..vsrsssvenssas

A, Points at which a court test of legal pro-
+ priety of testimonizl compulsion can be
- obtained in criminal contempt proceedings...:

B. Points at which a court test of legal pro-~
priety of testimonial compulsion can be
obtained in surmary contempt proceedings......

€. Contempt prosecution under 2 U.8.C. § 192...
(1) Presentment of the contempt case to the

grand jury and prosecution of the
eonEempl ChATEE Juu v o tsm ol mn sl o aimssnss

b ¥ ~ — )
(2) <C&n the House volv«nh*re‘t prosecution
i g ".‘(_“'Lfvxﬂw-- ga?
.I.s\(..p'b»-.-.tal R R A U I R R T S T T
(3) App: ;l“‘ trietil on'a Bpeclal Hrosscutorys e. o
- a v SO L ., | 2 - .
A‘, E e Lh3e LY r i
K oo - = N\ o & " -
A38isty if (a) Cengress procseds
~ H S = p o 7 o we 4 -~ Paey
LIRTLENIIS toe Agsistant, oF (o]
* My - o 3 B
2l vadar M L L R ey
+o

L
(]

o

Cd




Appendix B,

adh
s,

TABLE OF CONTENTS

Power of President to Pardon Contempis of
Congress

e

Testimony on Executive Privilege by Attorney
General Richard G. Kleindienst

e~

v



rj' ek

P

e
L 28 (12

{3

th

}—-l
e
0
i
o
v

ot

(a3
o

{=le

arise in the course of a dispute between Congress and the
Executive coneceérning the appearance of members of the

tf be

=i

H

Preﬁiénﬂt s parsonal sta ore congressional committees,

e

The memorandun is divided into three sections.
The first section:is a gensral analysis of the appllca~

tion of the doctrine of Executive privilege to Presidential

Assistants. It concludes that, based on Executive practice

and precedent and on the constitutional doctrine of Separation

f Powers, the appearance of

of i

mmediate staff members is. solely

l-h

a matter of Presidential discretion. Because the privilege
is that of the President and not the assistant, the decision
whether an assistant should cor should not appear is to be
made by the President.

The second section is a brief narrative of the events
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§§ 192 and 194; or (2) commencement of summary contémpt

progeedings in the alfected house, .
T~
Finally, the third section discusses several legal issues

attendant to _centempt proceéedings. It concludes that in a
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mpt. proceeding, the issue of Executive privile

- eould be raisad as a defense to the contempt charge while in

a summary contempt'procéeding, judicial review of the defense
of Executive privilege could p;obably not be obtained until
the House involved cited the Presicential Assistan£ iﬁ.gén-
tenpt and ordered an officer of the House to arrést him, it
also concludes that in a criminal proceeding, a U.S. Attornéy
could ﬁof ﬁé ﬁirected by either the House involved or the
court to prosecute the contempt charge.

This memorandum should be read in conjuncticn with the

attached copy of the testimony on Executive privilege by

‘Attorney General Kleindienst on April 10, 1973 before the

~

Separaticn of Powers Subcommittes of the Committee on the

S e
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In ‘general, the investigative power of congressional

committees }s extremely broad--as ex

of Congress to enact legislation

tensive as the power

.  Barenbiati w. Hniltsod

States, 860 U.S. 109 (195%). And the power to investigate

&

carries with it the power to compel a witness to appear

1

‘before a committee and to respond to

Court. Tn McGrain v. Daugherty, 273

“Court stated (p. 174)

questioning. These

- powers are well established by decisions of the Supreme

U.S. 135 (1927}, the

We are of opinion that the power of inquiry--with

process to enforce it--is an es

sential and appropri-

. ate auxiliary to the legislative function.

Thus, if a Presidential assistant is exempt from appear-

ing and testifying before a congress

because he has some special immunity

ional committee, it is

or privilege derived

from the constitutional doctrine of separation of powers
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in any é&ent inapéropriatc, the Zzecutive vrivilege is the
peimacy ground for non-response to pacti nlar questipns.)
The.nonwa bpearance guastion is mob e of Executive
privilegéﬁag.it isléommcnly known but ratle:r one of the
immunity of the Pre esident or a member of tiis immediate staff
from appearing before a congressional committee. Both con-

cepts are grounded on the doctrine of geparation of powers;

and, in our view, the immunity is a 1ogltﬂl extension of the

doctrine of Executivé pr'ﬁilege, But in 1he interest of
clarlty in this memorandum, the t;rm Exccul bve 1mmu11ty is
used to denote'thevseparation of powers principle which
‘carries with it the concept that a membsr OF the President’s
personal staff need no* appear in respor st to an invitation

or subpoena from 2 congressional commit:cr provided that the

President directs him not to.

The primary underpinning cf the doc=-s/!0e of Executive

s 1,2 President is that

advice L) =
o - - . L
frank d condid advice to the Preside essentlal fo the
Ll ) - ] » e
elfecii digrharze @f Exacu Ry Jdlities-and that
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the Presideat will recelv ot - b AF 1k ds Heopt
eohiTidensial, This v 350 1 e o Syine tha Tafussl
8 le, At
[ o < 3y - o ts
ofr T piial assistanis i S &5, TEOTER . TeGUES LD
- &

i




. ‘ . : “ 3 aidy

..

-

for information relating to the discharge of Expcuti je

P ) IR R 3 S S S BRI - 2
responsibilities, does uot apply of its own forece to

excuse immediate staff merbers from appearing at all.

However, a co:ollary of this rationale--based more on

x‘ &

policy than on coustiturional law--is that Presidential

advisers need not appear, if so directed by the President

because all of their official responsibilities.are subject

to .2- ¢laim of privilege,

A more perSL sive rationale, grounded on the doctrine

of separation of powers, is that an immediate assistant to

.

the Presicdent in the normal situation acts as an ggeunt

" the President in implementing Presidemtial functicns.

a coagressional committze could compel the attendance o

2 Presidential adviser for the purpose of inquiring into the

discharge of functions constitutionally committed to th
President, the independence of the Presidency would be

impaired for the same reason that such congressional pow
to compel the attendance 2f thé President himself would

fmpalir that independenca., AS Przsident Trumen

8 gaid im
radio: addresy en the occasion of hig refusal to appear
pursuanlt £o 3 requast of the House Un-Ameriedn Setlwviti
Coxunltren, 3T a Presideat or Iouesy Yresidoni agi a1

of

If
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and questcioned about his official duties, '"the office of

Prasident would be dominated by the Congress and the
Presidency might become a weve appendage of Congress."

New York Times, Nov. 17, 1953 at p. 26, |

President Hixon recognized the force of that rationzle

] 8
wvhen he said in his March 12, 1973 statement on Executive

Under the doctrine of separation of powers, the
manner in which the President personally exercises
his assigned executive powers is not subject to
questioning by another branch of government, If
the President is not subject to such questioning
it is equally appropriate that members of his
staff not be so questioned, for their roles are

in effect an extension of the Presidency.

Past Presidents who have addressed themselves to the
rare requests for the appearance of immediate staff members
uniformly have considered the appearance to be a matter of

Presidential discretion. See generally, Statement of

Richard G. Kleindienst, Attorney General Before the

Separation of Powers Subcommittee of the Committee on the

Judiciary and the Intergrocverntental Re latlonc Subcommittee

of the Comaittee on Governsent Operations, United

P - A s asd N g | - <= = s
Scoate, April 10, 1373, It s a righrt whicu nay e
£

3 d R . S, 5 = r . i

asserted or waived by the Presidant, On Ewo gecasions
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of the £3~~é Commitbee on Education and @&06: issued sub-
poenas to Jeohn R. Sgeelm::, who held the title YAgsis:
to Fhe President”™, In both instances he returned the
suépoena with a letter stating that "In each instance the -

President directed me, in view of my duties as his

2
-

Assistent, not to appear before your subcommittee.”

]
Investigation of the GSIT Strlﬁe Hearings before a Special

Subcommittee of the Committee on Education and Labor, House
of Representatives, 80th Cong., 2d Sess., pp. 347-53.

In 1951, Donald Dawson, an Administrative Assistént to
QPresidenE Trﬁman, was requested to testify befcre a Semate
Subcommittee investigating the Reconstruction Finance
Corporation, one aspect of which concerned Mr. Dawson's

alleged misfeasance. The President believed that this

request constituted a violation of the comstitutional

DA
e
03]

-principle of the separation of povwers. While affirming
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.belief that immediate staff members
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congressional subpoena because of thls principle, h= never-
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of the Comirittee om Banking and Currency

to President Roosevelt, refused to respond to a stbcommittee
subpoena requiring him to testify concerﬁing his alleged

.
attempts to force the resignatioﬁ of the Rural Electrifica-
tion Administrator. He basedAhis refuoal on the confidential
nature of his relatiomship to the Presidegt. The subcormittee
then recommended that Daniels be cited for contempt. There-
~after Daniels wroée the‘subcommittee that although he still
believed that he was not subject to subpoena, the Presideht
‘had authorized him to appear and respond to thes subcommittee's

——

questions. Administratiorn of the Ruvral Electrification Act,

Hearings before a Subcommittee of the Committese on Agricul-
ture and Forestry, U.Z., Senate, 73th Cong., lst Sess.,

pp. 615-629, 695-740,

- » - - -
During the Eisenbower Administration Q}.-_n  Adams
a
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administration he volunteered to appear dnd testify con-
cerming his dealings with Beranard Goldfine who was char;ed
* i L .

with violations of federal criminal statutes. Investization

Regulatocy Comuissions and A

Subcommittee of the Committee on Interstate and Foraign

Comoerce, House of Representatives, 85th Cong., 2d Sess.,
pp; 3711-3740. ¥

During the hearings on the nomination of Justice Fortas
as Chief Justice the Semate Judiciaxry Cormittee requested

W. DeVier Pierson, then Associate Special Counsel to the

President, to appear and testify regarding the participation

03

‘of Justice Fortas in the drafting of certain legislation.

Pierson declined to appear, writing the Committee as

follows:

As Associate Special Couns=l to the President

siﬂﬂe March of “q67 T have been one of the

t g provided to the

U.8. 0. 1055 1056) . Ttihas
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Yimmediate staff zssi
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Egginations of Abo Foxrtas ¢_Homar TLornb@rrv
Hearivngs before the Cr?;;b_eﬂ on the JddlClﬂrV,

Enited States Senate, Y0th Cong,, 24 Sessi, ’

Pp. 1347, 1348, . .

To the extent that genax alizations can be drawvn from the

Sy

73

precedents it can be said that 2s & matter of principle the

President may properly reggrd high level Presidential
Assistaat to be ahsolugely immune from testimonial compul
sion., The President may not only invoke Executive privilege
to authorize his immediate staif meﬁbers to refuse to answer’
questions posedlby a congressional committee but may a{so
direct his assistants not evem to apéear before the committéeg
Lhis "Executive imﬁunity“ is based on the separation of
powerswdbctrine and is arlogical extension of Ehé principle
that the President cannot be compelled to appear before
another branch of the government for tha purpose of inquirig

into the President's performance of his executive duties.

Simply stated, tnc same inroad om separation of powers and

iﬂdepcﬂudﬁce of the hr251d8LC" that would result if the,
Preﬁld““ were subject to testimonial compulsion would
ocour if an immecdiate stuflf ageictszut to the Presidant,
despite the wishes of the President, cor“1 be” called beifoze
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II. Subsequent Proceedings for Fa
=2

Testifiy Before a Congression:

Should & congréessional coma:
to obtain the testimony of a Presidential assistant, it can,

‘of course, direct him to appear by ‘serving him with a sub-

= B >

poena., If the assistant ignores the subpoenz the commiftee

may vote to recommend that its parent house cite him fo

» t

contempt of that hou;e; At this stage, the house could
proceed by one of two routes. It could (1) certify the
contempt to the U, S. Attorney for prosecﬁfion under

2 U.5.C._§§ 192 and 194; or (2j proceed summarily. against
.the contemnor. Thé first is the route followed ordinarily.
However, concern about delay or fear that the U. S. Attafncy
would not prosecute might motivate the house to select the
secdnd-route. Also if a cbntempt citation pﬁrsuaﬁt to
.section-lgé was not promptly prosecuted, the second ;ouée

might then be taken.

A. Criminal proceedings under 2 U.S.C. §§ 192 and 194.

3

Section 192 of Title 2, U.S.C., imposes criminal
tness who refuses to testify or produce

papcLs upon any «ma

inguiry.,. Secticn 194 preovides in relevani part:
3
i *_L Lad -
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vote on a resolution directing

3 S g L z L an

- Whenever a
gsection 192

5 e o S
to the subj

»..

summoiied as msntloned in
ils to appear to testify s
Se8 Lo answer ﬂny question pertlne
eet under ingquiry before | . .
ee or subcommittees of either
Coungress, and the fact of
is reported to either House while Congress 1sXin
session, or when Congress is not in session, a
statement of fact constituting such failure is
reportea to and filed with the President of the
Senate or the Speaker of the House, it shall be
the duty of the said President of the Senate or
Speaker of.the House, as thes case may be, to
A certify, and shall so certify, the statement of
facts . . . to the appropriate United States
Attorney . . . |

gnJ
House of ) -
such failure or failures

COlx ’.")].'

This section has been interpreted in practice by the Congress

to mean that the whole Senzate or Housz, if in session, will
its presiding officer to

certify the committee report of the facts of the contempt to
the U, S. Attorney., Consideration of such a resclution has
customar

ily been initiated by the committee before which

the contcmpL oecurred by

avorably reporting such a resolu-

x

tion to the full chamber and sebting forth the facts consti-

tuting the asserted contempt., If the re solution is passe d

by the full chamber, the report is then certified to the

Unitad Stat Attorney fur prosseuntion. Questions may thaen

arise as to whethzsr the U, 8. Attornzy iz tndec a mandatory

duty to {2} praeseat the tter to ehe grand lury, {(b) recom

3 s

pant indistmenls -ty tho grand jury afbar pEesenting atg
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(c) sign the indictment if it is returned, dnd (d) move the
:rise as to whether the
Executive branch ought, or may be compzlled either by
Congress or the courts, to appoint a special prosecutor to
hzndle the prosecution. Finally, assuming that prosecution

a

is pursue

D

there are questions about what may be urged to

support a motion to dismiss an indictment and what defenses

might be available to a member of the President's immediate
staff at the trial. Assuming that a conviction results,
there is the possibility of a Presidential pardon. These

questions are discussed below (Point III, C).

B. Summary‘Contempt Proceedings

A committee can also initiate summary contempt
proceedings ageinst a witness who either refuses to answer

questions or to

4]

ppear without resort to 2 U.S.C. §§ 192
and 194. 1t is clear that Congress can summarily punish a

contumacious witness, although it has not done so since Ehe
wfs

1930s.~ One graphic example of this method involved

LR

ffThe lagt eas

g wag appatently that of L, H. Britten by
- - y 5 2 - ) > . o
the Scnate in 1934, Sce C, Back, Contempt of Congress 213
“ =0y
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. *Mally- S. Laugherty; the brother of Harry M. Daugherty, who

had been Attorney General fre: Mzrch 5, 1921, ﬁntil March

28, 19

tand
I
I~

. - . - - N o
+, When he resigned. Lats in’ that period wvarious

E o

charges of misfeasance and nonfeasance in the Departmeat of

Justice werek brought to the attention of the Senate. The

=

Senate th:n adopted a resolution authorizing and directing

a select committee to investigate the failure of Daugherty

2 i 3 8 s L
to perform his duties. In that connection the committee

issusd and caused to be served on ilally S. Daugherty, Harryfs

brother, a subpoena commanding him to appear and testify
before  the committee. He failed to appear and offered no

excuse.,

The committee then made a report to the Senate, which

adopted a resolution directing the President of the Senate

. pro tempore to issue his warrant commanding the Sergeant at

.

Arms oc his deputy to take Mally into cusitody and bring him

[

before the bar of the Senate to answer such questions as

the Senate might propound. The Sergeant at Arms ‘issued the
warrant anl directed his deputy to execute it, which was

done, Mally then petitioned a federal distriet court foz

L T PR - AN - g : e fiads Scl¥o ot B e i e AR < TR e b
a writ of hzbeas corpus , Wil WdaS Jraited Unoa direct
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appeal to the uuprggf Court, that court reversed. McGrain
v Bavsherty, 273 (U.S. 135 (1927), supza. The Court

. . "
birushed aside several technical objections to the procedure
followad {(pp. 154-59), and stated a3 the prla pal question

whether the Senate--or the House of Representatives, ‘both

being on the same plane in this regard--has power, through

its own process, to compel a private individual to appear
]

-

"before it or one of its committees and give testimony needed

to enable it efficiently to exercise a 1égislative function

.

belonging to it under thﬁ Constitution" (p 160). It held
that either House had such power. The authority of McGrain
has never been quetioned, so far as we are aware.

In 1935, in Jurney v. McCracken, 294 U.S. 125, the

Court‘expressly 1ield that R. 8. § 102 {the predecessor of
2 U.8.C. § 192) did not impair the power of either House of
Congress to punisia for contempt. As the Court said:

The statute was enacted, not because the
power of the Houses to punish for a past con-
tempt was doubted, but because imprisonment
limited to the duration of the session was not

>

considered sufficiently drastic a punishment
C =

5

- 11 et , o A N - 1 5%
for contumacious witnesses, 204 L PR 150,
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If Congress proceeds supmarily agalnsc & Cconcumacious
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witness, the question may arise as to whether the witness
L
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arrest and detention. If the witness is impriscned,*a
question may arise as to whether he éan successfully seek
judicial'fexigw in habeas coxpus proceedings.

Before discussiqg ﬁhese legal ques:iops it should be

emphasized that Congress, as far as we know, has never

used its contempt 'power against an officer of the Executive

branch for refusing to testify before Congress. Each time

o

such a confrontation has threatened, either Congress or the

President has backed down, If a showdown is considered
uﬁavoidable here, it will be necessary to make a fundamental
decision at the outset. That decisjon is whether the
Executive priviiege issue should be submitted to the courts
for judicial resolution, or whether an effort shouid be made
to keep it out of the courts. As our description of the
poséible sequence of events indicates, there are a number
of{ways the Executive privilege issue might get into court,
The advantages of-a court resolution are cbvious. A s.ib-
missicn of.tha issuz te ths courts would be mors conciliatory

and o-darly, aud would avoid the dangers and possible
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judicial review runs the risk of
court resolution of an issue tha
kept in the province of Executiv

‘Executive pracedents., And, depe

finds it way into court, the pro

of considerable risk and inconve

-

assistant and to the White House

Y

~'For example, congressional eoff
assistant or summarily imprison

arvest or resistance; attempts €

s
assistunt counterad by evasicen o
tion by the U. S, Attornz2y afc
v apRro intment of i
reduce the daagecs of the ﬂlSpah
t appointazats
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£ has heretofore been

e discretion guided by

nding on how the matter
ceedings may be a matter

nience to the Presidential

ortv
him countered by evasion oxf
o personally serve the

f process; refusal to takes
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to arrest a Presidential




Questions That Mayv Be Presented at Various

e o - L]
-\\Thiﬁ szction of the momoreandum contains a discussion

of some of the legal questions that might arise daring a
confrontation over appesarance of a member of the President's
staff. Because few of thosz numerous questions have ever .

been addressed by a court, no definitive answers are possible.
» ==
A, Assuming that the parent house decides to proceed
pursuant to 2 U.S.C. §§ 192 and 194, at.what point in the
proceedings can & Presidentjial assistant obtain a court
test of whether Congress can compel him to appear despit
the doctrine of Executive privilege?

1f a judicial I8901Ut10n of whether a Pfesidential ]
assistant can be compelled to.éppear in response to a con- -
_gxessionél subpoena is sought, it would appear desirable to
seck it at as early a stage as possible. 1If Congress proceads
pursuant to sections 192 and 194 of title 2, we doubt that
;@ court will rule on the issue of Executive priviiega priox
to the time the criminal indictment is signed by the prosecutor.
‘Although we have found no pre cedunts dlrectly in §o1nh, we do
not belisve a court would intervene prior fo that time by

“declaring void or enjoining enforcexsnl of a4 congresgional
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-is most nearly in point is Paulinz v. Eastland, 288 F.2d 125

-
ey
3
3
Ld

960). ©See also Hins w. McCarthy, 209 F.2d 307

G, Cir. 1953). 1In the Pauling case, Linus Pauling, while
testifying before a Senéte subcommittee, was directed by the
subcommittee chairman to appear at a later date and bring
with him certain documents. Faced with a choice between
,coméliance and a rafusal that would render him liable to a
citation for contempt, Pauling brought a civil action for

a declaratory judgment that the dirsctive was void, and gh

injunction against enforcement of the directive and against

possible prosecuticn for failure to comply. He also asked

for an interlocutory stay pendente lite. The Court of Appeals

denied all relief without reaching the First Amendment issues
which Pauling sought to present. The court said:

It scems quite clear that as a matter of
basic general principle a court cannct interfere
with or impede the processes of the Congress by
proscribing anticipatorily its inquiries, This
is so not only from the viewpcint of the Consti-
tutional saparation of powers between the two
branches of the Government but zalso frem the
practical viewpoint of almﬂlf procedural i
efficiency. (288 F.2d at 128-29).

The court noted that the oxdinzry rule was

al

Q
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ailable in & criminal case only after indictment.
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In concluding that the circumstances -before it did unct bring

}.-u

Pauling's case within the exceptions to the rule that courts

will not enjoin ecxriminal prosescutions or consider their

validity in actioans for ceclaratory judgment, Judge Prettyman,

writing for the court; said:
The separation of powers prip-{ple is one of
the basic concepts of the Constitution. The
courts have no power of interference, unless
and until some event, such as arrest, indict~
ment or conviction, brings an actual controversy '
into the sphere of judicial authority. The
courts cannot interfere merely upon the patitioa
of a person potentially liable to some such
event, It is clear to me that the doctrine of

the separation of powers prevails here. (Id.
at 129). ..

He pointéd out that habeas corpus review was not available
‘until Mr. Pauling was arrested and detained. Finally,

Pauling argued that even if an injunction would not issue

because it would intsrfere wi

cr

h the legislative process, &

>

declaratory judgment should be available. The court answered

that it must assume that Congress would not attempt to enfoxrce

o directive after a federal court had held it unconstitutional

3 | {2y Loy MR LS rOn EpTe Sy sy ey 2 | ~§ e = -
and void., The vourg, then restaltad its holding:
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of powers and would be an illegal impingement
by the judicial branch upon the duties of the
legislativa branch. (Id. at 130). - ;

In the course of its opinion, the court cited (in note &)
a number of c¢ases which held that a federal court could
enjoin criminal prosecutions or consider its validity in a

decleratory judgment in certain circumstances. Those circum-
a

stances do mot appear to be applicable in a contempt of Congress

4

proceeding. All of the cases cited

and their progeny (Dombrowski

v. Pfister, 380 U.S. 479 (1965), Younger v. Harris, 401 U.S.

37 (1971), Perez v. Ledesma, 401 UZS..824(1971)) involved
federal court action to enjoin state criminal -prosecutions
o¥ to test their validity by seeking declaratory'relief,
Consequently, the cases can be distinguished on the ground
that the notion of Ycomity'-~thzt is, a proper respect for
" state functions--pervades the reasoning in the cases. This
barrier may be overcome by arguing that the underpinnings
of.the principle 6f comity are just as applicable where the

fedzral couris are asked to 1n'e1‘v\,np in proceedings conducted

by the legislative branch. Here tha principle of comity is
norinally addressed in terms of scparation of powers. 1f a
couirt can be canvinced that the cationale of these casszs




are applieable, it must be shown that the criminal prosecution
in questioa--che conLﬂmpr proceeding--meets the criteria
.
nich Justi y judicial intervention at that point in the

probeeding,
: N > 3
¥n Dombrowski v. PLlStyn, supra, the Supreme Court

indicated that state cxlmlnaT pro»eedlnos which were contem-

plated but not yet ,pending could be enjoined by federal
courts where (1) state officials threateéned in bad faith to
invoke the criminal process or (2) the officials threatened
to prosecute under a statute that is so broad and vague‘that
it is unconstitutional on its face. In neither instance
would a defense of the state's criminal prosecution assure
"aﬁeqUate vindication of the complainant's righté. The Court-
found ihat irreparéble injury in the nature of a substantial
loss or 1wpa1£ment of freedom of expression would have oc_curred~

if the complainants had to await the state court's disposition

und ultimate review in the Supreme Court of any adverse

H
f
e
O
)

determ
It is extremely.doubtful that a Presidential assistant
could szcure judicial intexvention in the £irst. instance

because 1t is UPILI Ly tHzt a courc would make the rTfactual
-
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finding that the case was one of ''proven harassment" or

cials

L

0
[

onstituted e prosecution "undertaken by . .-, off
=

n bad. faith without hope of obtaining a valid conviction."

Perez v. Ledesma, 401 U.S. 62, 85 (1971). In this respect,

-

o

it is

™

mportant to mote that the courts nave said that cen-
gressional proceedings are entitled to a presumption of
regularity. See Barry v. U.S. ex rel. Cunningham, 279 U.S.

597 (1929). It is also unlikely that an immediate staff

member could prevail under the second principle developed

by the Supreme Court in Dombrowski. Although sections 192

and 194 may be unconstitutional when applied to the facts

of a case involving a Presidential assistant who is protected

by Executive privilege they do not appear to be unconstitu-

tional on their face, as Dombrowski requires. DMoreover, the

touchstone justifying federal judicial intervention in a

criminal proceeding, non-pending (Dombrowski) or pending

founger v. Harris, supra) is that the defendant in the pro-

.

is unable to present adeguately his defense in the

procezeding and that he will suffer irreparable injury thersby.
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to recebive adequate concideration of his eclaims b

couxrt:

proceeding

previous contempt proceedings

should an iadictment

follow. He

-

brought summarily before the house.

ct

he contemnor was afforded

In several

counsel nd was permitted to assert his defense. And, as

the court in Pauling said, the principle of separation of

powers prohibits the courts from interfering with "the

processes of the Congress by proscribing anticipatorily"

the congressional action. 288 F.2d at 128-29. 0Of courée,

if the house did choose to cite the witness in contempt and

imprison him, habeas corpus would be available.

There is some question whether a perscn found in con-

tempt of Congress can seek a court test of the constitution-~

-ality of the congressional contempt power before the sergeant-

at-arms ox
to execute

course, it

to enjoin
e house
caontenndz.,

other congressional officer directed by the houss

the arrest warrant actually arrests him.
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no longer be anticipated. 1Instead, the contempt citation

-~
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HS

the sergeant-dt-arms

Lo

Y

rrest the individual would seemingly bring an actual

controversy into the sphere of judicial authority. The

.
2Ty

dacisiou in £§ulinglwpu1d no longer control because the

2

Congressional action would no longer be in contemplation.

ay ~ » » -
We have not found any authority on this question and there-

-

fore can only conclude that a civil action in the nature of
a declaratory judgmeant and injunction agaiist the congressional
officer directed by the house involved to execute the warrant

is an approach that might be available. )

B. 1If the Senate proceeds summarilv. at what point
can a Presidential assistant obtain judicial resolution of
the Executive privilege issue?

It is clear that Congress may punish summarily for con-
tempt, although it has not chosen to do so in any case that

has reachad a court subsequent to Jurnev v, McCracken, 294

U.S. 125 (1935). 1f Congress chooses to follew this route,

we do not believe, for the reasons set out above, that a

4= 1

court will rule on the Executive privile

the tim= the Presideatial agsistant is actually fovnd in
1 - - oy - > it T e } -1 -1
contempt and an arrest warzant is lssued af the direction




jAb)

of the house. See Pauling v. Eastland, 288 F.2d t.l29~30,

pi
3

i._lc

ed

=

supra. In the ng habeas corpus cases involving ‘persons

wino were arrested and detained for questioning at the bar of

‘tha Senate, or who were imprisoned following summar ro-
s 8 i : y P

ceedings for contempt, the petitioner appears to have been

incustody at the time of the petition. See Jurnmey v. McCracken,

264 U.S. 125 (1935); McGrain v. Daugherty, 273 U.S. 135 (1927)

Marshall v. Gordon, 243 U.S. 521 (1917); Kilbourn v. Thompson,

103 u.S. 168 (1880) (pior proceading in same matter). Thus,

.while we have not found any cases in point, we do not believe

declaratory or injunctive relief cculd be available prior

to the contempt citation and arrest warrant issued against

the immediate staff member.

-
b

‘Barry v. Uhited States, ex rel., Curningham, 279 U.S. 597 (1929);

On a number of occasions, howeaver, the courts have ordered

a person charged with contempt of Congress. released from

detention upon his writ of habeas corpus. Habeas corpus

relief has generally been granted where the court finds that

1 £ e > 4 T TILe ST I & et Bo | yneams e vl ot
did not have jurisdiction over the subject matter or siceaded

its legislative grant of jurisdicilon, or engaged in ar
\'-
- 256 - :
.
o e Ao A A A 8 e e R A AT PR AT A e ] R U - PR
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unreascnable search into the private .affairs of the witness
which was unrelated to & legislative purpose. Sce, e

o
iy

Kilbourn v. Thompson, 103 U.s. 168 (1880); In re Chapman

166 U.S. 661 (1897).

There is language in some of the decisions which suggests

o i -~
that a court's inquiry in habeas action by a recalcitrant

.

congressional witifess is vnry narrow indeed. Justice Brandeis,
writing for the Court, said in Jurney v. thracken (294 U.S.

at 152): “The sole function of the writ of habeas corpus is
to have the court decide whether the Senate has jurisdiction

to make the determination it proposes." 1In Barry v. United

States ex rel. Cunmningham, Justice Sutherland (for the Court)

‘concluded (279 U.S. at 619-20):

The presumption in favor of recularlty which
applies to the proceedings of courts, cannot be
denied to the procesdings cf the Houses of Con-
eress, when acting upen matiers within their
constitutional authority. . . .
Here the question under consideration con- ok
cerns the exercise by the Senate of an indubitable
power; and if judicial
fully invoked it can on
of chb arbitrary
as will constitute-a denizal ¢

tference CEN be success-
= upon & clear showing
‘ent use of tha power
dus process of law
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“We do-nothbeliete that the Court.in the MeCracken and Cunningham

cases was focusing on the possibility that a separatloﬂ of
powers dispute between Congress and the President would be

raised in habeas proceedings. Nox did the Court in these

.

cases have the occasion to determine whether th° Congressional

comnittee exceeded its gonstitutional powers. It is this

TStk

0

DArvuCa -LL

theory on which a court would probably consider th

of Executive privilege in a habeas corpus proceeding--viz.

whether Congress exceéded its constitutional powers and there-

* -

by breached the principle of separétipn of powers in proceeding
suimarily against an Executive official on whose behalf the
President has invoked Executive privilege. Also, as a matter
of policy, a court would likely consider the issue of Executive,
privilége. If Congress could summarily detain and 1mprlson
.presidential aides for refusals to testify based on assegtion
of the Executive pri;ilege without judicial review on habeas
corpus, the;e would appear to be no way to challenge summary
cén516551ona1 agiion in court -- except parhaps after the

fact in a2 damages action. See Anderson v. Dunn, 19 U.S. (6

vheh-.) 204 (1821); Kilbourn v, Thompson, 103 U.S5. 168 (1830}

: - 28 -
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Moreover, -if a court believes that
to exempt a Presidential assistant

at all, it is difficult to see how

from the

it could

sumption of constitutional ‘regularity after

-

sumnarily imprisoned,

We believe that, in view of subsequent

the availability of habeas corpus®/ and the

duty to appear

he has be=a

developments in

inadequacy of

alternative methods of testing the constitutionality of a

Executive privilege applies

summary detention or imprisonment by Congress, a court would

consider the Executive privilege issue in habeas proceedings.

e g ey =
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o iContembt prosecution under-2 U.S.C. §§ 192 and 194.

e (1) Must the U. S. Attorney prescnt the mather to
the grand jurv ss section 19% zvpears to require? TIf he docs
not, can 2 court require him to do s0? Can so lse, for

example, a2 member of the public or & Senator, prese
instead? Even if required to present the matter to the grand
jury, is the U. S. Attornev recuired to sign an indictment
and move to trial?

We -are not aware of any precedents whereby mandamus
would lie to compel a U. S, Attorney to present a certified

contempt to the grand jury as distinect from signing an
*/ ‘ )

indictment.™ However, even if mandamus were avai bl to

require presentment there are athorltles 1nd1cat1no that

a U. S. Attorney cannokt be coupnlled to sign an indictment
ok
and prosecute.‘—/ See United States v, Cox, 342 F.2d 167

(5 Cir. 1965).

i[A presentment of a case to the grand jury is to be dis-
tinguished from the signing of an indictment and subsequent
prosecution of the case befors a petit jury. Presentment
refers to the act of presenting the case to the grand jury
for their consideration as to whether there is sufficient
‘evidence to indict the accused. If the grand jury indicts,
thea the U. S. Attorney has the opportunity to decide

whether or not to sign t ictment., If he does not sign
the indictment, the ecase is, n effect, nolle prosegui. If ha
does sign the indictment, thea he aorually prosecutes ths case,
unless he enters a nolls prossgui at some subsequeant tim2.
££/Unitcd States w, Morean, 722 U.5. 274 (1911}, described

the proszcutor's relation to drug law enforcement, and did

not involve -an instance of prasscutor neractiosn, '

S gy gt s = TS S ST TR R S N YT e TR s e 1S
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While section 194 does puvrport to make preseatation to

ry, 1t gives no mandate %o the prose-
) .

cutor to sign the indictment or to plosecute. The courts

have rewigtedly-held that at }east in the absence of a

specific di%éétion by the 1egislaturé, a couft may not compel
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iscretion, The leading

Supreme Court authority in the area is the Confiscation Cases,
.

74 U.S. (7 Wall.) 454, 457 (1868), where the Court said:

“Public prosecutions,until they come before the
court to which they ars returnable, are within
the exclusive direction of the district attornzy,
and even after they are entered in the court
they are so far under his control that he may
enter a nolle prosequi at any time before the
jury is impanelled for the trial of the case,
except where it is otherwise provided in some
act of Congress."

In the Confiscation Cases, an informer who had instituted a

libel for confiscation cof property used in aiding the rebel-

lion unsuccessfully sought to prevent dismissal of an appeal

to- the Supreme Court at the request of the United States.

==

1}

m
rt

In Cox, the Court of Appeals noted chat the U. 8, Attorney

has tzzditionally had the pcuor to enter a nolle prosequi of

-
1

1zl charge at any tims after the indictment and

a C.L'i':.“



before trial, without leave of court. The Federal Rules of

S 3 e s . -
Criminal Proczdure now providz that leave of court s
requit2d to file a dismissal, but the court in Cox said

that requirement was designed to prevent hHarassment of the

defendant by charging, dismissing, and recharging. The court

continued:
&

[The U. S. Attorney is] an executive official
of -the Government, and it is as an officer of
the executive department that he exercises. a
discretion as to whether or not there shall
be a prosecution in a.particular case. It
follows, as an incident of the constitutional
separation of powers, that the courts are not
to interfere with the free exercise of the
discretionary powers of the attorneys of the
United States in their control over criminal
prosecutions. ‘342 F.2d at 171.

Although it appears that a mandamus action to compel the

U. S. Attorney to prosecute, as distinct from presenting

the case to the grand jury, he could, of course, be removed

by the President or impeached.

- €2) Can the House involved direct prosecution in. a

particular case?

Although we have not found any authority directl

o1l

.-




point, .we believe that it cau be argued, by analogy to

the Cox rcase, supra, that Cougress cannot interfere with

e

the frec oxercise of the discretionary powers over prosecu-
tions that are vested in U. S. Attorneys, who are Executiye
officials of the Government. The same rationale.also &
seemingly precludes similar action by the Legislative branch.

{3) Should rhe Presideant appoint a special prosecutor
in a particular case? Can he be compelled to appoint a

special prosecutor by Congress or court? Can Congress or a
court appoint a special prosecutor itself?

The answer to the first question obvioﬁsly dependé on
considerations of policy, such as (a) whether bias ox
susceptibility to éccusationé of bias should be avoided,
(b) whether appointing a2 special prosecﬁtor would be widely
seen as 2an admission of biay, (c) whether control over the
progress of the prosecution is desired, and (d) whether the
appﬁintment would be an implicit acknowledgmentlthat there
is probable cause te believe that criminal laws have been

2

violated, \ ; - :

With respect to the second questicn we have been unable

= s P = ¥ 1~ " o 1. S 3= 1 = =t e S
to £ind any precedents. We o ot believe that a couxrt is
5 - 5 D s o508 ol o s - 5 A 4 jontipe s . -
enpowaced to compel the Fresideat or the Altorney General

to appnint & special prdsecutor, althoush it wmicht ia

-

-
-
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il

ices be zble to disqualify a particular

s
prosecutoxr, It is conceivable that Congress would pass

. -

legislation directing the appointment of a special-proéecu—
tor, although it is difficult to sece what the legal remedy
would be if the President refused to do so. Assuming that
the President signed the legislat

difficult not to implement it.

e
)

it might be politically

We believe that the answer to the third question is
relatively clear, Néither Congress nor a court can itself
appoint a special prosecutor. Tﬁe Coﬁstitution,provides
ghat the President shall nominate and, by and with the
advice and consent of the Senate, shall appoint.all officers
of the United States whose appointments are not otherwise
provided for in the Constitution, (Art. II, § 2, ecl. 2).

That the Senate or Congress may not originate an appointment

was early recognized in Marbury v. Madison, 1 €r. 137,

155-56 (1803), and reaffirmed on numerous occasions thereafter.

s

For example, Attorney Genesral Butler, in an gpinion in 1837,

"The Senate has no power to originate au appoint-

ment; its constiftutional action is confived to
a s€~ﬂ1n affirmation . . . . Whenever the Seanate
disagcees to such & nominztion, it fails . . . .
(3 0“37. AG. 188 18 ). . )

34.~
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Sea also, 13 Ops. A.G. 516, 518; 18 Ops. A_.G. 18, 27 e

secms 2qually clear that a court cannot originate an appoint-

. Durigg-the Teapot Dome scandal, President Coolidge

5 L%

apparently was given wo:d that Confress was conSLderlng an

attempt to force him tg appoint a special prosecutor. How-.

ever, he appointed one himself before the attempt was launched.

‘See B. Noggle, Teapot Dome, 91, 97, 114 (1962).

Whether Congress could undertake to prosecute a case

.

ltsolf in the courts without an Executive branch official as
'prosecutor apparen@ly turns on the question whether criminal
prosecution in the courts is an Executive function qonfided

exclusively in the President by the Constitution. We

believe that prosecution of violation of the criminal laws

in the courts, like other law enforcement functions, is

xclusively an Executive function.

ent to pardon a Presidential
as summarily and imprisons
icted undexr 2 U.S.C. § 192,

.

D. The power of the Presid
Assistant if (a) Congress procze
the Assistant, or (b) he is ccnv

The attached memorandum considers the ques stion
=

whether the President may pardor a conteumpt of Congrass when

}. L
&
g

a1

Congress has exercised its pouer of contempt directly ag




a federal official., The memorandum concludes that he
prabably capnot. Oa the other haad, if a conviction® under

2 U.S5.C. § 192 has been obtained, the President presumably

could pardon a contempt of Congress. In fact, President

Roosevelt did so in the case of Dr. Francis Townsend in 1938,

2
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Mr, Chaivman:

I «m pleased to appear before the Committee as the
Attorney General's representative to testify on S. 1125,
924 Cong;ess, st Session; a bill, introduced by Senator
Fulbright, To amend title 5, United States Code, with regard
to the exercise of exeéutive privilege. 1In reading yoﬁr
letter of June 18, 1971, Mr. Chairman, I have formed the
impression that these hearings are not to be limited
to the specific provisions of S. 1125, but that they are to
deal more broadly with the question of executivé privilege
as a whole, 1In your words, the purpose of these hearingé
is to afford the executive and the legislative branches an
opportunity to come together and find some common ground
that will more clearly define the powers, duties, and pre-
rogatives of the two branches in this sensitive area.

I have tried to frame my testimony in that spirit. We
‘are dealing not with a subject such as the law of real
property where the métes and bounds are quite precisely
fixed, but with a broad area of government in which bgth
the legislative and exscutive branches have claims which are

both legitimate and often conflicrting. The historic precedents
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to which I shall subsequently refer are not the equivalent
of binding judicial cases from courts of last resort; they
do, however, indicate past practices of one branch which have
been acceded to by the other. Discussion of the subject
will doubtless profit from the spirit embodied in the
quotation from the Federalist referred to by Senator
Fulbright in his introductory statement:

"Neither the executive nor the legislature can

pretend to an exclusive or superior right of

settling the boundaries between their respective

powers."

I shall first treat executive privilege in general, and
then deal with the more specific question presented by S. 1125.
I will, of course, to the extent of my ability, be happy
to respond to questions about other matters.

The doctrine of executive privilege, as I understand it,
defines the constitutional authority of the President to

withhold documents or information in his possession or

in the possession of the executive branch from compulsory




v
process of the legislative or judicial branch of the ;
government. The Constitution does not expressly confer upon
the executive any such privilege, any more than it expressly
confers upon Congress the right to use compulsory process in
the aid of its legislative function. Both the executive
authority and the congfessional authority are implicit,
rather than expressed, in the basic charter. Thus, the
Constitution nowhere sets out in so many words either the
power of Congress to obtain information in order to aid it
in the process of legislating, nor to the power of the
executive to withhold information in his possession the
disclosure of which he feels would impair the proper exercise
of his constitutional obligations. Yet, both of these
rights are firmly rooted in history and precedent.

It is well established that the power to legislate
implies the power to obtain information necessary for
Congress to inform itself about the subject to be legislated,

in order that the legislative function may be exercised

effectively and intelligently. McGrain.v. Daugherty, 273

U.S. 135, 175 (1927) upheld this authority against a private
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citizen who was the brother of a former Attorney General
of the United States.
Conversely, the authority of the executive branch to
withhold information from compulsory process under the

doctrine of executive privilege has been sustained by the

courts in the case of United States v. Reynolds, 345 U.S. 1,

8 (1953). That case involved a claim of executive privilege
against compulsory process of the judicial branch, rather
than the legislative branch, but it is significant that the
Supreme Court there recognized the existence of such a
privilege. The Court did not accord the executive carte
blanche in asserting the claim of privilege, but the Court's
description of the extent of judicial review of the propriety
of the claim indicates that such a review would be a narrow
one., The Court specifically provided that such judicial
determination would have to be achieved "without forcing

a disclosure of the very thing the privilege is designed to
protect", 345 U.S. at p. 8, and went on to say that where the
government makes a prima facie showing that the evidence
involved military matters which should not be divulged in

the interest of national security, '"the Court should not



jeopardize the security which the privilege is meant to
protect by insisting upon an examination of the evidence,
even by the»judge alone in chambers". 345 U.S. at p. 10.
While the Supreme Court has recognized the
autﬂority of Congress to use compulsory process in aid of
a legislative investigation, and has likewise recognized
the authority of the executive branch to assert a claim
of privilege against compulsory process where the public
interest would be harmed by disclosure, there is no authorita-
tive decision settling the extent to which Congress may
cbmpel the production of documents or testimony on the
part qf members of the executive branch. One of the reasons
for this lack of precedent may be that the relationship
between the two branches during most of;our country's
existence has been not that of conflict, but of cooperation,
albeit a cooperation which was on occasion an uneasy one.
The vast majority of requests by congressional committees
for testimony from the executive branch are freely complied
with, and evéry year hundreds of executive branch witnesses
appear and testify before committees of the Congress., It is

only in
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the rare case -- indeed, the very rare case -- the case

in which a committee of Congress after mature consideration
feels that information in the possession of the executive
branch is essential to the discharge of the legislative
function, and where the executive feels that the constitu-
tional principle ;f separation of powers would be infringed
by its furnishing of such information -- that the question

of executive privilege arises. Here I turn, as did the

Court in McGrain v. Daugherty, to the historical usage of

the two branches of the federal government in attempting
to outline the nature of the privilege.

The claim of the executive to withhold information from
Congress goes back to the administration of President
Washington. 1In 1792, the House of Representatives embarked
on its first effort to investigate the conduct of the
executive branch in connection with the ill-fated expedition
of General St. Clair into the Northwest Territory. When
demand was made upon the Secretary of War for the production
of all papers connected with that expedition, President
Washington called upon his Cabinet for consultation '"because
it was the first example and he wished that as far as it

should become a precedent, it should be rightly conducted . . .
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secret a nature as they ought not to be given up."

The éébinet concluded unanimously on April Z, 1792 that
the House of Repreéentatives had the right to institute
inquiries and that it might call for papers generally and
"that the executive ought to communicate such papers as
the public good would permit and ought to refuse thosé

the disclosure of which would injure the public. Consequently

were to exercise a discretion.'" The Writings of Thomas

-Jefferson (Ford Ed., 1892) Vol, I, pp. 189-190. President
Washington determined that in this particular instance the
disclosure of the papers would not be contrary to the public
interest and instructed the Secretary of War to make the
papers requested available to the House of Representati&es.

The Writings of George Washington (GPO Ed., 1939) Vol. 32,

p. 15.

In 1796, in connection with the appropriation of the
funds required to carry out the firancial provisions of the
Jay Treaty, the House of Representatives requested the

President toc produce the instructions to the minister who
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negotiated that treaty. This time President Washington
advised the House that he could not comply with its request.

He explained:

e % & ;

"The nature of foreign negotiations requires 13 .
caution, and ,their success must often depend on |
secrecy; and even when brought to a conclusion i
a full disclosure of all the measures, demands, '
or eventual concessions which may have been .
proposed or contemplated would be extremely i ?
impolite;’ for this might have a pernicious : ‘
influence on future negotiations or produce
immediate inconveniences, perhaps danger and
mischief, in relation to other powers. The
necessity of such caution and secrecy was one
cogent reason for vesting the power of making
treaties in the President, with the advice and
consent of the Senate, the principle on which
that body was formed confining it to a small
number of members."

*

X L)
e e o

"As, therefore, it is perfectly clear to my |
understanding that the assent of the House of
Representatives is not necessary to the walidity
of a treaty; as the treaty with Great Britain t
exhibits in itself all the objects requiring
legislat ive provision, and on these the papers
called for can throw no light, and as it is
essential to the due administration of the |
government that the boundaries fixed by the ?
Constitution between the different departments
should be preserved, a just regard to the Consti-
tution and to the duty of my office, under all
the circumstances of this case, forbids a
compliance with your request.! Richardson,

Messages and Papers of the Presidents, Vol. I,
pp. 194-196,
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Since .that time virtually every President /had

occas ion to determine whether the disclosure of information
to Congress Qés appropriate.

- The problem of executive privilege arises primarily
in those areas in qhich congressional demands for info?matioh
clash with the President's responsibility to keep the same
information secret., Senator Fulbright suggested in his
introductory statement that Congress cannot be expected
"toabdicate to 'executive caprice' in determining whether
or not the Congress will be permitted to know what it needs
to know in order to dischérge its constitutional responsi-
bilities." But can the executive conversely be required to
abdicate to '"congressional caprice" and release to Congress
information which in the view of the President should not be
made public? . This conflict becomes all the more serious

] some
because/members of Congress claim the right to determine
not only what information should be made available to
Congress, but also whether that information once made
available to it should be released to the public.
Mr. Justice Brandeis observed cogently in his dissenting

opinion in Myers v. United States, 272 U.S. 52, 293 (1926):
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"The doctrine of the separation of powers was
adopted by the Convention of 1787 not to promote
efficiency but to preclude the exercise of
arbitrary power. The purpose was not to avoid
friction but, by means of the inevitable friction
incident to the distribution of governmental powers
among three departments, to save the people from
autocracy."

The President's authority to withhold information is
not an unbridled one, but it necessarily requires the
exercise of his judgment as to whether or not the disclosure
of particular matters sought would be harmful to the
national interest. As is the case with virtuaily any other
authority -- including the authority of Congress to compel
testimony -- it has potential for abuse.

Executive privilege does not authorize the withholding
of information from Congress where disclosure may prove merely
embarrassing to some part of the executive branch. The
privilege is limited to those situations in which there is
a demonstrable justification that executive withholding
will further the public interest. Frequently the objection
of the executive is not to the furnishing of information to
members of Congress, but to the attendant complete release
of the information to all interested parties throughout the

world which necessarily accompanies disclosure at a public

hearing. The executive branch has on more than one occasion
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made available to Congress in executive session this sort of
information. ‘

Theﬁdoctrine of Executive privilege has historically
beenAprettfkﬁéll confined to the areas of foreign relations,
miiitary affairs, pending investigationé, and intragovern-
mental discussions. I will mention some pertinent examples,
and attempt to indicaté the reasoning behind the claim of
privilege in each of these fields.

The need for secrecy in the first two categories, for-
eign relations and military affairs, has been well recognized

by the Judicial Branch as I have shown in the discussion of

the Reynolds case. Most recently in the New York Times v.

United States, decided on June 30, 1971, Mr. Justice Stewart

stated in his concurring opinion:

"Yet it is elementary that the successful
conduct of international diplomacy and the
maintenance of an effective national defense
require both confidentiality and secrecy.
Other nations can hardly deal with this Nation
- in an atmosphere of mutual trust unless they
can be assured that their confidences will be
kept. And within our own executive departments,
the development of considered and intelligent
international policies would be impossible if
those charged with their formulation could not
communicate with each other freely, frankly,
and in confidence. 1In the area of basic
national defense the frequent need for absolute
gsecrecy 1s, of course, self-evident." U.S.
, 39 Law Week 4879, 4884 (1971).
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Congress has recognized the need for Presidential discretion
in the disclosure of information in the field of foreign

relations.

"~ A report of the Foreign Relations Committee pointed out

as early as 1816 that:

"The nature of transactions with foreign
nations, moreover, requires caution and unity
of design, and their success frequently depends
upon secrecy and dispatch. (Quoted in United
States v, Curtiss<Wright Corp., 299 U.S. 304
at 319 (1927). (Emphasis supplied.)

Congressional recognition of thehpower of the executive
branch to withhold information in the field of foreign
relations is also evidenced by the time-honored formula of
resolutions of inquiry. Such resolutions normally direct or
require a department head to submit the requested information
to Congress. Resolutions of inquiry directed to the Department
of State in matters of foreign relations, however, request
the Secretary to furnish the information "if not incompatible

with the public interest.'" See Cannon, Procedure in the

House of Representatives, H. Doc. 610, 87th Cong., 2d Sess.,

p. 219; Curtiss-Wright, supra, at 321. In the Senate,
this practice goes back to the days of Daniel Webster.

(See 38 Cong. Rec. 1307, Sen. Collum.)
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This formula constitutes a courteous recognition of
the authority of the executive branch to withhold fr;m
Congress in the fields of foreign relations information the
disclosure of which would be inconsistent with the public
interest. It has been conceded that the executive would
have the same power if that clause were missing. Senator
Teller, in discussing such a resolution in 1905, said:

"% % % But the President is not bound at all

by a failure to put in that phrase. If he

thinks it is incompatible with the public

interest, it is his right so tostate to the

Senate, and the Senate has always bowed to such

a suggestion from the Executive." 40 Cong. Rec.
2L

In 1906, a debate arose on the floor of the Senate
prompted by what Professor Corwin termed President Theodore
Roosevelt's "adventurous foreign policy." Senator Spooner
of Wisconsin sided with the Administration while Senator
Bacon of Georgia strongly argued for the privileges of the
- Senate. During tht debate, Senator Bacon made the following
statements:

"Mr. Bacon, * * %
"Of course, I recognize the fact that the

question of the President's sending or refusing

to send any communication to the Senate is a

matter not to be judged by legal right, but a

question which has always been recognized as

one of courtesy between the President and this
body, and which the Senate -- except, perhaps,
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in the case in which the Senator took a very
notable part and to which I have had occasion
heretofore to allude -- has always yielded to
the judgment of the President in the matter
and has never made an issue with him about it.

L

"Mr. Spooner. I am talking upon the principle.
The Senator says 'legal right' or 'legal duty.'
I admit that we have a right to pass resolutions
calling for any information from the President;
but does the Senator say it is the legal duty of
the President to send it?

"Mr. Bacon. 1 do not dispute the fact that
there may be occasions when the President would
not.

"Mr. Spooner. Who is the judge?

"Mr. Bacon. The President, undoubtedly. Nobody
has ever controverted that; and the very resolution
concerning which the Senator is animadverting was
expressly conditioned upon the President viewing
the transmission of the information requested as
being compatible with the public interest.'" 40
Cong. Rec. 2142, (Emphasis supplied.)

The congressional recognition of executive privilege,
of course, is not restricted to foreign relations. 1In 1906,
Senator Spooner explained on the floor of the Senate that
cases in which the President is authorized to withhold
information from Congress were not limited to foreign
relations but included among others ﬁilitary information

which could be of use to an enemy, and confidential
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investigations in the various departments of the government,
41 Copg. Rec. . 97-98.

More recently, in 1944, the Chairman of the Select
House Committee in an investigation of the Federal
Communications Commission, recognized in principle that:

"for over 1l40:years a certain exemption [from

the duty to testify before Congress] has been

granted to the executive departments, particularly

where it involves military secrets or relations

with foreign nations.'" Hearings before the Select

House Committee to Investigate the Federal Communi-

cations Commission, 78th Cong., lst Sess., p. 2305.

And, in connection with the U~2 incident, the Senate
Foreign Relations Committee recognized that with respect to
intelligence operations:

"the administration has the legal right to

refuse the information under the doctrine of

executive privilege." §S. Rept. 1761, 86th

Cong., 2d Sess., p. 22,

There is another category of situations in which Congress
has recognized the validity of claims of executive privilege.
They include the confidentiality of conversations with the
President, of the process of decision-making at a high
governmental level and the necessity of.safeguarding frank

internal advice within the executive branch. Here, too,

I will advert to some examples.
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During the investigation into the circumstances *
surrounding the dismissal of General MacArthur held by the
Senate Committees on Armed Services and Foreign Relations
in 1951, General Bradley refused to testify about a conversa-
tioﬁ with President Truman in which he had acted as the
President's confidehtial adviser., The late Senator Russell,
the Committee Chairman, recognized that claim of privilege.
When that ruling was challenged, the Committee upheld it by

a vote of eighteen to eight. Military Situation in the Far

East, Hearings before the Committee on Armed Services and the
Committee on Foreign Relations, United States Senate, 82d
Cong., lst Sess., pp. 763, 832-872.

During an investigation conducted in 1962 into
Military Cold War Education and Speech Review Policies,
President Kennedy, by letters dated February 8 and 9, 1962,
directed the Secretaries of Defense and State not to disclose
to the Committee the names of any individual with respect
to any particular speech ;eviewed by him. He explained that
the changes made in those speeches were made under the

Secretaries' policies and guidelines and that the




e A
Secretaries had accepted responsibility for those changes.,
In these circumstances .

"it would not be possible for you to maintain
an orderly Department and receive the candid
advice .and loyal respect of your subordinates
if they, instead of you and your senior asso-
ciates, are to be individually answerable to
the Congress, as well as to you, for their
internal acts and advice."

The Chairman of the Subcommittee, Senator Stennis, upheld

the claim of privilege. Military Cold War Education and

Speech Review Policies, Hearings before the Special

Preparedness Subcommittee of the Committee on Armed Services,
United States Senate, 87th Cong., 2d Sess., pp. 508-513,-725.
Finally the executive branch has repeatedly withheld
from Congress what may generally be referred to as "open
investigative files," compiled by the executive in taking

care that the laws enacted by Congress be faithfully
executed. The principal precedent for such withholding is
the refusal of Attorney General Jackson made "with the
approval of and at the direction of the President" to
comply with a request from Chairman Carl Vinson of the
House Committee on Naval Affairs that the Committee be
firnished with all '"future reports, memoranda, and corres-
pondence of the Federal Bureau of Investigation, and the
Department of Justice in connection with 'investigations

made by the Department of Justice'" pertaining to
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labor disturbances taking pace in industrial establishments
which had naval supply contracts.

The Attorney General's refusal of the Committee's
requast was based on the consideration that the supplying
of sﬁch information could seriously prejudice law enforce-
ment, by allowing a'prospéctive defendant to know how
much or how little information the government had about
him, and what witnesses or sources of information it was
proposing to rely upon. 1In addition, the Opinion cited
the seriousrprejudice to the future usefulness of the
‘governmeﬁt's information~gathering agencies, since much
of the information was (and is) given in confidence and
can only be obtained upbn a pledge not to disclose the
source. Finally, Attorney General Jackson said that
disclosure "might also be the grossest kind of injustice
to innocent individuals," since the reports included "leads
and suspicions, and sometimes even the statement of malicious
or misinformed people. Even though later and more complete
reports exonerate the inaividuals, the use of particular
or selected reports might constitute thé grossest injustice,
and we all know that the correction never éatcheé up with

an accusation."
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The privileged nature of investigatory information was

recognized during the Army-McCarthy hearings of 1954 by

Chairman Mundt's ruling:

"The Chair is prepared to rule. He unhesitatingly
and unequivocally rules that in his opinion, and
this is sustained by an unbroken precedent so far
as he knows before Senate investigating committees,
law- enforcemen:offlcers, investigators, any of
those engaged in the investigating field, who come
in contact with confidential information, are not
required to disclose the source of their information.
The same rule has been followed by the FBI and

in my opinion very appropriately so." Special.
Senate Investigation, Hearing before the Special

Subcommittee on Investigations of the Committee
on Government Operations, United States Senate,
83d Cong., 2d Sess., p. 770.

In 1970, the President through the Attorney General

invoked executive privilege in response to a request of a

- Subcommittee of the House Committee on Government Operations

for certain investigative reports prepared by the Federal

Bureau of Investigation which had been furnished to the

Department of Health, Education and Welfare for the purpose

of evaluating scientists nominated to serve on advisory

boards. The Attorney General respectfully declined the

Subcommittee's request, and stated in his letter, as

provided for in President Nixon's Memorandum of March 24,

1969
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"This invocation of privilege is being made .
with the specific approval of the President,"

The reasoning behind the claim of executive privilege
in these four classical categories seems to me to be as
thofoughly defensible in principle as it is well established
by precedent. 1In the field of foreign relétions, the President

=

is, as the Supreme Court said in the Curtiss-Wright case,

the "sole organ of the nation'" in conducting negotiations
with foreign governments. He does not have the final
authoriéy to commit the United States to a treaty, since such
authority requires the advice and consent of the United
States Senate; but the frequently delicate negotiations which
are necessary to reach a mutually beneficial agreement which
may be embodied in the form of a treaty often do not admit

of being carried on in public. Frequently the problem of
overly broad public dissemination of such negotiations can

be solved by testimony in executive session, which informs
the members of the committee of Congress without making

the same information prematurely available throughout the
world. The end is not secrecy as to thé end product ~-- the
treaty -- which of course should be exposed to the fullest

public scrutiny, but only the confidentiality as to the

negotiations which lead up to the treaty.
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The need for extraordinary secrecy in the field of
weapons systems and tactical military plans for the conducting
of hostilities would appear to be self-evident. At least
those of mj;generation and older are familiar with the
ext?aordinary precautidns taken agaiﬁst revelation of either
the date or place,of landing on the Normandy beaches during
the Second World War in 1944, The executive branch is
charged with the responsibility for such decisions, and
has qui;e wisely insisted that where lives of American
soldiers of the security of the nation is at stake, the very
minimum dissemination of future plans is absolutely essentiél.
Such secrecy with respect to highly sensitive decisions of this
sort exclude not mere1§ Congress, but all but an infinitesimal
number of the employees and officials of the executive branch
a well,

I have summarized earlier in my testimony the reasons
given by Attorney General Jackson, and reaffirmed by
Attorney General Mitchell, as to the need for confidentiality
of open investigative fiies.

Finally, in the area of executive decision-making, it

has been generally recognized that the President must be
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free to receive from his advisers absolutely impartial
and disinterested advice, and that those advisers may well
tend to hedge or blur the substance of their opinions if
they feel that they will shortly be second-gueséed either
by Céngress, by the press, or by the public at large, or
that the President may be embarrassed if he.would have to
explain why he did not follow their recommendations. Again,
the aim is not for secrecy of thg end préduct -~ the uitimate
Presidential decision is and ought to be a subject of the
fullest discussion and debate, for which the President must
assume undivided responsibility. But few would doubt that
the Presidential decision will be a sounder one if the
President is able to cail upon his advisers for completely
candid and frequently conflicting advice with respect to a
given question.

The recent episode of the publication of the so-called
"Pentagon Papers' by the press has focused public attention
on the executive decision-making process. It has been
urged in some quarters that the spotlight of publicity be
focused, not upon the responsible head of the executive

branch who must bear the ultimate responsibility for the
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decision, but upon his subordinate advisors, in order Fhat
they may be subjected to the various cross-currents of
public opinion in formulating their recommendations to the
President. Any decision to move in this direction would
repfesent a sharp depérﬁure from the distribution of powers
contemplated by the Constitution. The executive branch of
the federal govérnment has one head, and that is the President
of the United States. It is he, .and he alone, who must face
the electorate at the end of his-four-year term in order
to justJ:.fy_ his stewardship of the nation's higﬁest office,
The notion that the advisors whom he has chosen should bear
some sort of a hybrid responsibility to opinion makers
outsiée of the governmént, which notion in practice would
inevitably have the effect of diluting their responsibility
to him, is entirely inconsistent with our tripartite sysfem
of government. The President is entitled to ﬁndivided and
faithful advice f?om his subordinates, just as Senators
and Representatives are entitled to the same sort of advice
from their legislative aﬁd administrative assistants, and

judges to the same sort of advice from their
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taw clerks. The notion that those engaged in directly,
advising members of any of the three branches of the govern-
ment should have their work filtered through a process of
analysis and criticism by columnists, newspaper reporters,
or selected members of the public before that advice reaches
their constitutional superior is entirely at odds with any
system of responsible popular government,

I would add, finally, that the integrity of the
decision making process which is protected by executive
privilege in the executive branch i§ apparently of equal
importance to the legislative and judicial branches of
the government. Committees of Congress meet in closed
sessi&n to "mark up" bills,vand judges of appellate courts
meet in closed conference to deliberate on the result to be
reached in a particular case. In each of these instances,
experience seems .to teach that a sounder end result -- which
Qill be the fullest object of public scrutiny —- wi11 be
reached if the process af reaching it is not conducted in
a goldfish bowl. Indeed, if additional precedent were
warranted, the decision of the Founding Fathers to conduct
in secret all of its deliberations at the Constitutional

Convention of 1787, appears to be very much in point.
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While reasonable men may dispute the propriety of
particular invocations of executive privilege by the various
Presidents during the nation's history, I think most would
agree that the doctrine itself is an absolutely essential
condition for the faithful discharge by'the executive of
his constitutional.duties. It is, therefore, as surely
implied in the Constitution as is the power of Congress to
investigate and to compel testimony.

I now turn to the specific provisions of S. 1125. The
bill provides in a nutshell first that where an employee of
the executive branch is summoned to testify or produce
documents before Congress as a committee or subcommittee, he
shall not refusé to appear on the ground that he'fntends to
assert executive privilege and, second, that executive
privilege may be claimed only on the basis of a written
instruction of the President that the employee assert
executive privilege. Senator Fulbright's introduétory state-~
ment indicates that the bill has been prompted, at least in
part by the refusal of Presidential Assistant Kissinger

to appear before the Senate Foreign Relations Committee.
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Dr. Kissinger's position, of course, is not unprecedented.
There have been a number of instances in which Presidential
advisers.have}failed to appear before Congressional
committees 6h'the gmund that the only information they could
furnish resulted from conversations with, or advice given to,
the President.

Refusals of such type were made by Presidential

Assistant John Steelman during the Truman Administration

(Investigation of the GSI Strike, Hearings before a

Special Subcommittee of the Committee on Education and Labor,
House of Representatives, 80th Cong., 2d Sess., pp. 347-353);
Presidential Assistant Sherman Adams during the Eisenhower

Adminiétration>(Power Policy, Dixon-Yates Contract, Hearings

before the Subcommittee on Antitrust and Monopoly of the
Committee on the Judiciary, United States Senate, 84th Cong.,
Ist Sess., pp; 676, 779); and Presidential Assistant

DeVier Pierson and Under Secretary of the Treasury Barr during

the Lyndon Johnson Administration (Nominations of Abe Fortas

and Homer Thornberry, Hearings before the Committee on the

Judiciary, United States Senate, 90th Cong., 2d Sess., pp.

1347, 1348).
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Presidential Assistants, of course, have testified

L3

with respect to their private affairs. Donald Dawson did during

the Truman Administration in connection with an investigatim
of the RFC, and Presidential Assistant Sherman Adams did

during the Eisenhower Administration (Investigation of

Regulatory Commissions and Agencies, Hearings before . a

Subcommittee of the Committee on Interstate and Foreign
Commerce, House of Representatives, 85th Cong., 2d Sess., pp.
3711-3740).

The circumstance that these examples are all of
relatively recent date, beginning in the 1940s, does not
mean that thg executive branch has become less cooperative
with Congress. To the contrary, it is the result of new
Congressional investigative techniques which have departed
radically from. the normal procedures which prevailed during
the first 150 years of our life under the Constitution.

Beginning with the St. Clair investigation of 1792,
to which‘I have referred above, until about 1940, Congress
and its committees normally obtained their information from
the executive branch not by way of live testimony of the

Department heads, but through resolutions of inquiry in




o RIS
which the appropriate official was requested or directed to

communicate information or documents to Congress. Hinds,

Precedents in the House of Representatives Vol. III, pp. 178-179.

Hinds, whicﬁ‘;as published in 1907, stated(at p. 179) that
""cabinet officers freﬁugntly appear before committees of the
House," but he coq}d give only three instances of that
practice. Moreover, vi;tually all, if not all, of the
incidents in which executive privilege was claimed prior to
1940 resulted from resolutions of inquiry rather than oral
testimony of representatives of the executive branch.

In addition, Hinds' Precedents discloses a most

significant limitation on resolutions of inquiry in the
House of Representatives. In the absence of a similar
collection of Senate precedents, we do not know
whether corresponding rules prevailed in that body. A
resolution of inquiry had to be limited to facts, LB,
whether or not certain action had been taken by the
executive, and could not call for opinions, or the reason
why the executive had taken a certain course of action.
Hinds, op. cit. Vol. III, p. 174; Vol. VI, pp. 590-597.
The constitutional and practical significance of the
limitation of resolutions of inquiry to facts appears from

an incident duming the Administration of President
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Theodore Roosevelt, A resolution of inquiry directed the

LY

Attorney General to inform the Senate whether certain anti-
t rust proceedings had been instituted and, if not, to state
the reason for that omission. The President advised the
Senate:

"t % % I feel bound, however, to add that I
have instructed the Attorney-General not to
respond to that portion of the resolution which
calls for a statement of hisreasons for non-
action. I have done so because I do not conceive
it to be within the authority of the Senate to
give directions of this character to the head of
an executive department or to demand frmomhim
reasons for his action. Heads of the executive
departments are subject to the Constitution, and
to the laws passed by the Congress in pursuance
of the Constitution, and to the directions of
the President of the United States, but to no
other direction whatever." 43 Cong. Rec. 527, at
528.

The resolutions of inquiry thus resembled the method
in which the courts take evidence from high government
officials. There, too, such testimony is usually taken by
interrogatories. '"Subjecting a cabinet officer to oral

deposition is not normally countenanced." People v.

United States Department of Agriculture, 427 F. 2d 561, 567

(C.A,D.C., 1970); Capitol Vending Co. v. Baker, 36 F.R.D.

45, 46 (D.C.D.C., 1964); see also 25 Op. A.G. 326, 331 (1905).
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Similarly, the courts do not permit an inquiry into the

L

reasons or the mental processes of an administrative officer

which were the basis of his decision. Morgan v. United

States, 364 U.S. 1, 18 (1938); United States v. Morgan, 313

U.S. 409, 422 (1940).

Beginning with the:19405, Congressional committees have
departed from the iSO—year constitutional custom of
s eeking information for the executive branch by way of
resolution of inquiry and have required the personal
appearances of Cabinet members at their hearings. Information
is no longer obtained in a formal manner by asking for papers
f rom a coordinate branch but rather by way of examining
and cross-examining cabinet members and other high officers
of the executive branch, frequently as if they were hostile

witnesses. Moreover, oral
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examination encourages the probing into issues such as
motive, consultations among decision makers, discussions
with the President, and advice received from subordinates.
Questions of that type require the invocation of Executive
privilege and thus are bound to increase the friction between
those two branche§ of Government.

The manner of claiming Executive privilege is basi-
cally a matter of procedure. It is up to the President
to determine how he will raise it and up to each House of
Congress or each committee under their rulemaking powers how
it is to be presented before them. TIf there should be a
conflict between those rules, an appropriate compromise
between the two branches of the Governmment will have to be
worked out. Moreover, the bill deals largely with matters
of Congresssional procedure allocated by Article I,
section 5, clause 2 to each House, rather than legislation.
Hence it would be necessary to include in it a reservation
similar to the one in section 101 of the Legislative
Reorganization Act of 1970, recognizing the full power of
each House to modify the provisions of the bill.

The bill would provide first that no Government witness

may refuse to appear before a committee on the ground that
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he intends to assert Executive privilege and second that
Executive privilege may be asserted only on the basis of
a statement personally signed by the President requiring
that the o%ficer assert Executivdbrivilege.

We have one objecﬁion to the terminology of the bill
which may appear to be a matter of form but to us is

3

fundamental. The bill is drafted as if the'Government

witness were to assert Executive privilege. The Executive

privilege, however, is the President's, not the witness'
privilege; the President, not the witness, asserts it.
The first paragraph of the bill would require every
witness to appear before a committee even if Executive
privilege is claimed with respect to all the testimony he
is supposed to give or all the documents he is supposed
to produce. According to Senator Fulbfight's explanatofy
statement, this provision is designed--
"to require an official such as the President's
-Assistant on National Security Affairs to
appear beforean appropriate congressional

committee if only for the purpose of stating
in effect:

'I have been instructed in writing
by the President to invoke executive
privilege and here is why . . .'."
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We realize, of course, that in judicial proceedings a

witness who claims privilege must normally appear in court
and claim it in person. But there are exceptions to that
rule. Subpoenas have been quashed where it appeared that
all the testimony to be elicited from a witness would be

privileged, especially where the witness was the head of a

Government agency. In a case in which the Chairman of the
Federal Trade Commission had been subpoenaed to be questioned
about his motives and considerations which induced him to
take certain discretionary actions,Judge Holtzoff quashed

the subpoena on the following grounds:

"The Chairman of the Federal Trade Commission
would be entirely within his rights if he
appeared at the taking of the deposition and
declined to answer such questions. However,
it is very burdensome to insist that the head
of a government agency respond in person to
subpoenas such as this, if it appears that the
matters to be inquired into are not subject
to interrogation, because it is contrary to the
best interest of the public to require the
heads of government departments to fritter
their time away appearing at the taking of
depositions merely for the purpose of declin-
ing to answer. The burden that would be
placed upon heads of departments and lmds of
agencies would completely interfere with the
transaction of public business.'" Federal
Trade Commission v. Bart Schwartz, International
Textiles, Ltd., U.S.D.C. for the District of
Columbia, Misc. No. 39-57, December 9, 1959.




These considerations, of course, multipy when the
Government witness is subpoenaed not to testify but only
to produce do;uments. Under this bill the committee chair-
mar. would ngt even have_the power to excuse a witness from
appearing in person in these circumstances. We believe
that any legislation should distinguish between those few
Executive Branch witnesses whose sole responsibility is tha
of advising the President, on the one hand, and the witness
whose responsibilities include the administration of
departments or agencies established by Congress, and from
whom Congress may quite properly require extensive testimony,
The former should not be required to appear at all, since
all of their official responsibilties would be subject to
a claim of privilege; the latter may be required to apﬁear
and to invoke Executive privilege where appropriate only'
in response to particular questionms.

The bill would further provide that Executive privilege
can be claimed only on the basis of a statement personally
signed by the President requiring that the officer assert

Executive privilege as to the testimony or document sought.

The bill thus would impose upon the President a requirement
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as to the form in which he claims privilege. I realize
that Presidents have at times cast their claim of pri;ilege
in the form of a letter to a department head prohibiting
the giving of testimony. Examples are President Eisenhower's
letter to the Secretary of Defense during the Army-McCarthy
dispute and President Kennedy's letters to the Secretary

of Defense and>the Secretary of State during the Speech

" Censoring Investigation to which I already have referred.
But it will be noted that President Nixon's Memorandum of
March 24, 1969, provides for an oral claim of privilege.

I seriously question whether Congress should go further
than to satisfy itself that the claim is made with the
authorization of the Prééident.

The bill does not cover a situation which arises
occasionally in the course of testimony before a committee.
A Government witness may feel that a specific question,
especially an unanticipated one, or a specific demand for
a document raises a question of Executive privilege.
President Nixon's memorandum provides that in such a situ-
ation the witness shall request the Committee to hold the

demand for information in abeyance until the President can
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make his determination as to whether he will or will not
invoke Executive privilege. The memorandum enjoins the
witness to indicate that the purpose of such request is to
protect thegérivilege pending that determination and that
the request does not constitute a claim of privilege. The
bill can be construed as requiring a witness to testify
forthwith unless he caﬁ produce a claim of privilege signed
by the President himself and that nothing else will excuse
him. We beliéve that legislation which seeks to cover the
relation between the two branches of the Government should
at least eliminate this source of potential conflict.

This would not only protect the witness but probably
assure the Congressional committee of more answers in the
long run. The witness himself, if gllowed to claim
privilege, may resolve all doubts in favor of such claim.
The President, knowing that the claim of Executive privilege
is an uppopular one both within and without Congress, may
be much more circumspect in lending his authority to the
claim. The bill should provide for an opportunity for
the witness to present the questions to the President for
the latter's determination.

The Department of Justice opposes the enactment of

this bill as presently drafted.
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