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THE WHITE HOUSE Sy

WASHINGTON \

November 26, 1975

MEMORANDUM FOR: JACK MARSH

FROM: PHIL BUCHEN ]'

In regard to the attached, I talked to Henry Hunt.
He explained the case to me and it appears that
the Immigration and Naturalization Service has
treated Professor Simpson fairly and in accordance
with applicable procedures. He admitted that any
exception in this case would create an unusual
precedent. Professor Simpson is here on a
visitor's visa which has expired. He has applied
for immigrant status, but must return to his
country of origin to await his>turn to become an
immigrant resident of the U. S. I did advise

Mr. Hunt to check further with his Congressman's
office, but he concluded there was no occasion
for White House intervention to change the out-
come.

Attachment



DEPARTMENT OF STATE

Washington, D.C. 20520

January 30, 1976

The Honorable

Philip Buchen

Counsel to the President
The White House

Dear Mr. Buchen:

Following up your telephone conversation
this morning with Monroe Leigh, I am enclosing
a copy of Gordon Baldwin's memorandum on "“the
Crossman Papers", as well as a copy of the re-
cent Freedom of Information Act request by
Norman Kempster from the Washington Star.

At Monroe's request, I have also included
a copy of the 1959 Cabinet Paper (in three parts)
relating to the removal of records. The refer-
ence to telephone conversation memoranda appears
on page 6 of the main paper.

Sincerely, /

{

7{) 1{ WSS
/ t" {‘ { 5?5&,1\ 7 L__/(\ e

Michael Sandler
Special Assistant to the
Legal Adviser

Enclosures:
As stated.
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Dr. Henxy A. Kissinger e ] -

Secretary of State
State Department .
Washington, D. C. 20520

Dear Dr. Kissinger:
This is a request under the Freedom of Information
Act for all transcripts and summaries now in files of the

Department of State of your telephone conversations with
President Rlchard M. Nixon.

It is my understanding that these transcripts and
‘summaries are now in the custody of Mr. Lawrence
Eagleburger.

This is of current news 1nterest, so please reply
~as soon as possible. This is in the public interest so
- I request that the documents be provided without charge.

yéurs truly,
9
B A 5 : Uit b)ﬂ '

- ' £ Norman kempster
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?' 'Crossman left office, he obtained the assistance

'DEPARTMENT OF STATE

Washington, D.C. 20520

-

MEMORANDUM .
January 29, 1976
TO: L - Monroe Leigh
FROM: L - %f;don Baldwin
LTNETPN
$ .
SUBJECT: The Crossman Papers

- Facts

" While the late Richard Crossman was a member
~ of the Labor cabinet from 1964 to 1970 he kept a
“personal diary intending, he frequently repeated,
- to publish eventually. His colleagues were aware,
. 'or should have been, of his purpose. Crossman,
considered somewhat to the left of his party,
~never expressed much concern in what the public, -
generally, and party leaders, particularly,- thought

 about him, and it was widely feared, without:

‘bcontradlctlon to this date, that his comments
~.about colleagues and government issues would
_be unguarded, unrestralned and, at best, forth~

When the Labor government fell in 1970,'and

of the Secretary of the Cabinet to refresh his:
memory by reference to the pertinent cabinet

.. papers durlng the time Crossman was in office.

" Access was allowed in conformity of the custom
allowing former cabinet ministers to refresh
their memory. The dlary series finally edited,
with professional assistance, revealed detailed -
accounts of cabinet meetings and conversations:
among members of the government, which in the

:_Oplnlon of government leaders should not be pub‘~A"”'

*llshed even ten years after.

.

e
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 f;l975, Sec E, p.16, c¢.l; 2 October 1975, p.1, c.l;

Hence, after Crossman died in 1974 his
literary executors, including Mr. Michael Foot,
anticipated lively sales for a diary considered
by publishers to be witty and irreverent.
Extracts of the first volume covering 1964 to
1966 were published ‘in early 1975 by the Sunday
Times of London. They confirmed Crossman as
the human embodiment of Tobermory, the cat (see
the short story, Tobermory, in the collected
works of Saki by H.H. Monro). The Sunday Times
received advice from the Secretary of the Cabinet
as to what should or should not be published.
Most of that advise was rejected.

With the knowledge and consent of the Prime
Minister, the Attorney General thereupon sought
two injunctions; the first against the publishers
and the executors and the second against the
‘Sunday Times. It was universally conceded that
-the diaries and materials to be published were
. the property of the Crossman estate. The only
~issue before the court was whether or not to
“enjoin Volume I of the dlarles coverlnq the perlod
_w1964 to 1966. :

: “The ‘case for the 1n3unct10n ‘was heard in
July 1975 by Lord Widgery, Lord Chief Justice.

His decision was rendered October 1, 1975 (London
Times, 2 October 1975, page 8, column 1, copy
~attached.). It was reported widely in both the
British and American press (N.Y. Times, 28 July .
1975, p.21, ¢.5; 29 July 1975, p.4, c.4; 3 August

A\

The Economist, 18 October 1975, p.1l8, c. l.,Vew
Statesman,le October 1975, p 430) o

- The Decision -- Summarized ; T

Lord Widgery refused the injunction in the
~ circumstances presented. The ruling is a narrow
~one, in summary, applying a balancing test in
‘holding that: (1) the court has to be satisfied
~ that the public interest clearly requires as a
" matter of necessity that diaries should not be




o by Holt Rlnehart, the U S. publlsher.

published. He found no.such necessity in this

case; (2) If the public interest does so require,

the publication of cabinet discussions can be
restrained by the court under the common law.

The British Official Secrets Act was not invoked
because it does not explicitly provide for

injunctive relief. The Lord Chief Justice relied
upon two recent cases to support his finding that
there might be occasions to justify a prior restraint.

Result

~ +The rule in its broadest complication may be
summarized as establishing:

“"The expression of individual opinions
by cabinet members in the course of

~ ~ " cabinet discussions are matters of

- confidence, the publication of which
can be restrained by the court when

- this is clearly necessary in the
public interest."

; ,On Gctober 9, 1975 the Attorney General announced
gthat the government would not appeal the refusal
of the injunction. The government is apparently
“awaiting the report of Lord Radcliffe's commission
- established in April which was directed to “con-
“sider the principles which should govern publica-
~ tion by former ministers of memoirs or other work

relating to their experience as ministers."

'As of January lst this committee had not reported.®
“The Crossman Diary, Volume I, has not been issued

as of this date, but is listed for near release

'D150u351on o

_The-Government argument:

;,broceediﬁgs within'the;British Cabinet should
not be revealed, and the publication of such pro-

i‘ceedlngs should be controlled by the courts lnsofar
-as documents 1nclude- ) : o

e

op




a) disclosure of the individual views
and attitudes of ministers;

b) disclosure of confidential adv1ce
from Civil Servants;

c¢) disclosure of confidential discussions
affecting appointment and transfer
of Civil Sexrvants.

The Court agreed with the value of confidentiality
-- but said that this must be balanced with other
interests including the public interest in dis-
closure:

"Phere must *** be a limit in time
-after which the confidential character
of the information, and the duty of the

~ - court to restrain publication, will

« . lapse. *** I have read the whole of
volume 1 of the diaries. I cannot
believe that the publication at this

- interval of anything in this volume

‘would inhibit free discussion in the

Cabinet today even though the individuals
involved are often the same and the

" national problems have a distressing

‘similarity with those of a decade ago
“*%* ywe are dealing in this case with **%
“information nearly 10 years later. ~

% % %

\ '\

. The court should intervene only in the '
. clearest of cases where the continuing
confidentiality of the material can be
demonstrated. 1In less clear cases

“ reliance must be placed on the good
sense and good taste of the minister

- or. ex-mlnlster concerned."'~' :

‘;l. The case is a helpful precedent here to

'contrast with the Pentagon Papers case in show;ng

what mlght justify a "prlor restraint."”

"2. . The case assumes, w1thout argument, that

‘personal memoirs and personal recollections con-

temporaneously recorded are "owned" by the author.

Attachment
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iaw Report October 1 1975 - °

Injunction to stop Cresonren Diexies veiuscd

Attorpey General v Jorothan
Cupe Ltd and Cihers

Altorucy (‘cncrnl v Times Nows-

" 1 Ltd

{:’:};r“s Lord- Widzery, Lord Chiet
"

J‘T::':cl.ord Cliet hxﬂxce refuced
to gram injuucticns souzht by the
Attorney. General to res uom ihe
ublication of volume cne of
ichard Crossman's Diwrics of a

'(‘cbn.tr \Iz y

ir Crossman bczan to mnate his
r..mee with 2 view to their ' pub-
heation. e obtained the assist-

“ance for rescarch purposes of

Professor Janct Morzan, and he
«was soon in touch with the Secres
tary. of the Cabinet in order to
reficsh his muasory by reference
1o the rclative Cabinet papers of
the iimes. For muny scars former
Cabinet ministers  have Leen
allowcd the privileae of Jookin~ at

The Times of London, October 2,

1975

page 8, col. 1

.nor van they be cypected to abide
by a common docmon if they -
‘know that the stand they h.ue

taken and the points they have
suirendered  will  sooner rather

.han later become public knows-

Jedze. Since Cebinet government
dv,pc'\ds on tae mutual confidence
of collective responsibility, its
basis can be ercded by the pre-

riature disclosure of what has .

](rl\d

itun e coufidenzial.
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Some items in this folder were not digitized because it contains copyrighted
materials. Please contact the Gerald R. Ford Presidential Library for access to
these materials.
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ROOM 5021 NS

CP - 59-58/4

July 27, 1959

_ The White House
Washington
THE CABINET

Remmoval of Papers by Retiring Department
and Agency rleads '

The attached approved paper is circulated for the information

and guidance of agency heads, ‘and for their action now with respect to
Recommendations {f)", (h}, and (i), ‘For convenience, the éaper is pre~

. ceded by a Brief.

“This pal;ei"v;a'sv 'épproved by the 'President af the Cabinet meeting

of July 17, 1959 (RA - 59-136, Item 1). A new Recommendatién (i) has

‘been added in conformance with the President's suggestion.

VThe President has also directed that if any classified documents: of

the National Security Council are being considered for removal by retiring

agency heads under Sections 3 or 4 (Recommendations {e) or {j)) of this
m-‘:"c" TOTTWE . At Hi - dava b d a vt y racars ” -..-’,‘.yw, e v i Py

S i o

e
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of historical research uucer Paragraph 2 of Executive \ der 10816, authori-
zation for removal shall be obtained from the Executive Secretary of the
National Security Council with respect to each such classified NSC document.

*

The Presidént has further directed that if any classified or "privileged"

of this paper, authorization for removal shall be obtained from the Secretary

to the Cabinet with respect to each such Cabinet paper.

Robert Gray
Secretary to the Cabinet
’ 3

CABINET PAPER
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Property of the White House—For Authorized Persons Only July 27, 1959
The White House '

- . _ | YJashington
THZ SABINZET

Removal of Papers by Retiring Department and Agency Heads

Brief

-

Problem

To set forth a consistent policy and a set of recommendations which
will govern the removal of papers by retzrmg Department and Agency
Heads.

¢

Discussion

. Documents which are truly personal and private belong to the
respective agency heads, and can be removed, The removal of public
'documents is limited by statute, with certain discretion allowed. Many
papers, however, will be found to be a mixture of privete and public .
matters, Case by case decisions will then be required on the part of

each agency head to determine whether a given paper is; preponueranny
personal or public. The advice and assistance of departmental and

agency records officers, as well as the staff of the National Archives

and Records Service, G"A, are avaxlable m malxmg deterrmnatmns of ¢
thzs nature. : o v '

L 4 » . . o

»Statutory limi,tations:

-

. V(;a)jA..-MaAtngi?.lc_lassifie’d pursuant to T, O, 105{)1' -

~ There is no provision for removal of classified
material by a retiring officer, and two separate
criminal statutes probably apply to any such removals,
however, limited arrangements for the acquisition and
‘retention of extra copies of classified material by
- persons outside the Government, including retiring
= ofﬁcials, -are allowed under-th2 amendment added to -
B, C, No, 10501 by paragraph 2 of &, J, No. 10816
(Sec Section 3 of the attached Cabinet Paper).

ey
Ela e hadiandiooh il caaad addes o oo e 3 P AT g Y o bt b 42
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I (b} "Records" -

Material which falls under the statutory definition of

“"Records' may be disposed of only through the procedures

specified in the Records Jisposal Act (involving submitting

of lists and schedules to the Administrator of GSA and

their being resubmitted 'by him to the Congress for Joint
—— .Committee examination).

{c} <CTonfidential information within the meaning of several
specific statutes (e.g. involving codes, cryptographic
systems, communications intelligence, income tax returns,
bank examining, and certain Social Security and confidential

" statistical information) -

The unauthorized removal of papers falling under any of
these special statutes is subject to criminal penalties.

. B CADINET PAPER

" For Action ;
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Area of Discretion:
(2) The determination as to what are '""Records',

The statutory definition of "Records' is given on page 2
of the attached paper. The legislative history of the
Records Disposal Act makes it clear that the determina-
tion of what are '"Records' is a matter of limited agency
head discretion. The disposal of papers judged not to be
~ "Records", and which do not fall under the additonal
limitations of "a" and "c¢'" above, is subject to 'regulations’’

which "'the head of each departrnent is authormed to
prescribe...

o (b} The determination as to "access' to classified information.

_ |The amendment added to E, O. No. 10501 by paragraph 2
‘{of E, C. No, 10816 authorizes agency heads to grant
access to classfied information to persons outside the
{Government, (including retiring officials), engaged in
historical research (See Sectum 3 of the attached Cabmet
‘ Paper) :

o oIn makmgf the above determinations, agency heads are
feferred to Section 2 of the attached paper..

(c) -Use.of Preszdentxal Archwal Deposxtorzes for the Contrcl
and stposznon of Personal Papers, B

Although the cox’xtrcl and ultimate disposition of personal
‘papers removed by agency heads rests with the individual
concerned, the Federal Records Act of 1950, as amended,
- affords in the National Archives system, with its
Presidential archival depositories, excellent facilitles

for the preservation and eventual research use of such
materials. ~

. o4 ot o el bia A
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e of si ‘lar status:):

’ (a) No material, even though judged not to be "Recorda, ' should
be withdrawn if its withdrawal will create such a guap in the
files of the agency as to disrupt the proper documecntation of
its activities as provided for in section 506 of the Federal
Records Act. Since such work-aids as office diarien, logs,

- mémoranda of conferences and telephone calls are usually
reflected in actual agency records, such work-aide ordinarily
can be removed,

(b} If any documents are judged not to be "Records" but to be
preponderantly personal and are to be removed, the agency
head should make a record of anything contained therein
relating to matters involving the official business of the
agency,

CABINET PLPER
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{c} Personal diaries should be considered as not "Records' but
private property, providing they contain no government
documents which should not be removed under the other
limitations specified in this paper,

(d) Extra carbons or non-record copies of "Records" may be
removed, providing:
(i) there are no legal or policy reasons for keeping
" the information therein confidential;

(ii) if theyA were produced by a second agency, that
agency does not wish them kept confidential;

(iii) that the record copies; and sufi’icient non=-

record copies for the convenient transaction of
“business still exist in the interested agencies.

{e} Material classified under Executive Order 10501 and
Restricted Data under the Atomic Energy Act of 1954, no
matter what its form, should not be removed from the
custody, control, or possession of any Department, agency,
or person charged with its protection, and title to such "~
‘material may not be transferred from the United States. "
However, Executive Order 10816 provides limited authority
for the collection of extra copics of classified materials by
private individuals, including retiring officials, for historical
research purposes. Use of this authority is subject to the
qualifications in the Executive Crder and to the interptfetation
specified in Section"3 of the attached Cabinet I?aper.

- (f) | Department and agency heads should usmg this paper as a

' guide, consider the advisability of publishing a policy for
o removals by subordinate bureaus s and otfices in order t:o
R brmg about conszstent practme.

(g) Rather than make decisions in haste, retiring department
and agency heads should consider having representatives of
the National Archives eéxamine and give advice on all
material w}uch is planned for removal,

T IRET ey
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(h) All agency head: aould consider initiating a cor uing

system for segregating personal and withdrawable material

from '"Records", at the time of origination.
(i) Department and Agency Heads should, in file~-keeping and
file-=cleaning under their jurisdiction, take steps to have
thrown out personal or gossipy material which does not come
under the definition of 'Records' on page 3 of the attached
Cabinet Paper. : ' :

{j}) Retiring department and agency heads planning to remove
papers should consider making use of the system of
Presidential archival depositories { including the right

of restriction on access) established by Section 507 of

. the Federal Records Act as amended,
. ’ N
R - CARINET PAPER
- For Action
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The Vhite House

Washington
THE CABINET

Removal of Papers by Retzrmg Department and Agency Heads

The determination of what documents retiring department heads

~or other officers appointed by the President may remove and take with

them when they leave office is complicated by the,problem of ascertaining

whether the documents in question are public or private in nature,
Documents which are truly personal or private belong to them and may
be removed. The removal of public documents is limited by statute,
However, department heads and officers of similar status frequently

‘maintain wide contacts in business, politics and other aspects of ‘
-national life and undertake activities not directly related to the functlons -

of their offices. Their correspondence often has a mixed character,
Because of this, it may be difficult to determine whether correspon=

_dence or other documents containing personal material, but bearing
" upon the conduct of public business, must be regarded as public

documents. The advise and assistance of departmental and agency
records officers as well as of staff members of the National Archives

“and Records Service, GSA, are ava:lable in making determmauons of

thxs nature.

While all the possxble sztuat:ons cannot be antﬂcxpated. it would be

~ helpful to set forth the types of material which, as a matter of law must .
. be retamed by the Government, the area in which discretion to remove

- exists and how the law indicates that discretion should be exercised.
- The applicable criminal law will also be referred to where relevant,
‘In' the light of that discussion a number of specznc recommendatmns ;

will be made.

T T Y
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(a) Cl. .sified information and Restric 1 Data under the
Atomic Energy Act,

Executive Order 10501 of November 5, 1953 (18 F.R, 7049), as
amended, contains special provisions for the safeguarding of 'official
information which requires proteqgtion in the interests of national
-~ defense, ' Only "official information’" may be classified under the
order, and the fact that material containing such information has been
" "8o classified indicates that it has been determined not to be private
in nature. In addition, the order, as amended, contains elaborate
provisions relating to access, custody, safekeeping, dissemination,
accountability and disposition which indicate that it intends that, while
such material remains classified, none of the Government's property
rights relating to it be transferred to others, including to retiring
department or agency heads, Dissemination of classified information
to a former officer, even though he "may have been solely or partly
responsible for its production', can be made only under conditions
and through channels authorized by the head of the disseminating
deépartment or agency. .
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The system established by the Executive order makes no provision

- forthe removal by a departinent head or other individual of any material
which comes under it (as distinguished from the acquisition and retention
of extra copies thereof for historical research; see Section 3 below, )
Material classified under the order may be disposed of only by burning

-"or equally destructive methods or in accordance with procedures established
by the Records Disposal Act {44 U,S, C, 366, et sea.). which does not
provide for removal by a retiring officer. The fact that a document has
been classified under the order would provide an argument of some force
that 2 removal was '""willful and unlawful" within the meaning of .

18 U, S, C. 2u71 which provides c¢riminal penalties for the willful and
unlawful removal of records, papers, documents "or other thing' deposited
with any public office or officer, The statute covers unlawful removal by,
among others, those "having the custody.! Further, J8 U.5.C, 793 makes
criminal the willful retention of, among other things, any document,
writing, *¥¥% or note relating to the national defense' and the failure to
deliver it to the officer or employee of the United States entitled to receive
it. This section also appears app11cab1e to documents class1f1ed under the
'Esxecutive order.

Similar conclusions follow from the special restrictions imposed on
access to Restricted Data, as that term is defined in the Atomic Energy
Act of 1954 (42 U, S. C. 2161-2166), and the criminal penalties imposed for
the violation of this act, specifically those dealing with communication,
-receipt, tampering, or disclosure of Restricted Data (42 U, S, C, 2273-2277),
‘make it clear that removal of such material by a retiring officer is _.
prohibited. - ; - -

"
[N

%In addition, special provisions have been made in 18 U, 5.C. 798
for the safeguarding of classified information relating to codes, ciphers,
‘eryptographic systerns and similar devices used in connection with
communications intelligence, "
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Records.," The Records Disposal Act provides
"wc,f,c procedures for dxsposai of "records' as tha :rm is defined
.therein. The definition is set forth below., 7The act provides that records

' may be disposed of only through a procedure involving the submission by

each agency head to the Administrator of the General Services Administra-
tion of lists of records which do not have sufficient ''value to warrant their
further preservation, ' and of schedules prop osing the disposal after the
lapse of a specified period of time of records of a specific character that
have accumulated or may accumulate in the agency. The Administrator
must then submit the lists and schedules to the Congress to be examined

by a Joint Committee. Disposal is permitted only if the Comraittee so

recormnmends or fails to make a recommendation within a period of time
fixed in the act, These procedures "are exclusive and no records of the

‘United States Government shall be alieriated except in accordance' with the

provisions of the act, Accordingly, if material is in fact "'records’' it may
not be removed and removal might constitute a criminal violation under
18 U, S.C, 2071, However, as indicated below, limited discretion is

conferred on agency heads to determine whether material is 'records,"

{c) Confidential mforma.tmn. There,are nurnerous statutes
whxch guarantee the confidential nature of certain information supplied to
the United States or its officers and make it a crime to disclose such
information, Without listing them all, they include income tax returns
{LR,C, 6103 (a})); information in possession of the Social Security Board
(42 U, S, C. 1306); confidential statistical information (18 U. S, C, 19C5);

mformatmn obtamed by bank exammers (18 U,S. C, 1906); and Farm Credxt
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- Although the statute covers only the nine executive departments enumerated
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Examiners (18 U,S. C, 1907}, It is difficult to see how material containing
information covered by statutes can be considered as anything other than
off:cxal documents the removal of which would be 1mproper.

2, Documents as to which discretionary authomty for reinoval
exists. Government ownead aocumentary material which does not fall within
the definition of records may be disposed of under R.S. E 161 (5 U.S. C, 22)
which provides in part: .

“The head of each department is authorized to prescribe
regulations, not inconsistent with law, for #*¥* the custody,
use, and preservation of the records, papers, and property
appertaining to it, " :

This statute, apparently enacted under the authority of the Congress to

make rules and regulations respecting the “"Property of the United States"
(Constitution, Art, I. Sec, 3, Cl. 2), seems to confer adequate authority

upon department heads to dispose of records and papexs appertaining to a
.department 8o long as such disposition is ''not inconsistent with law,"

e.g., the Records Disposal Act, Executive Order 10501 or limitations
relating to confidential information. Accordingly, if material does not

fall within the definition of "records,' contained in the Records Disposal
;'A_c't. as, for example, extra carbons or photostats of rnemoranda, and is v
‘not classified or confidential removal may be authorized under R. S, g 161,

.

in 5 U.S, C, 1, the courts have tended to read para,llel powers into the

' statutes governmg the mdependent agencieg. .

The definition of "records” contamed in the Records stposal Act

(44 U S. C 366) mcludes. e e -
“all books, papers, maps photograpbs, or other documentary
materials, regardless of physical form or characteristics,

-~ * made or received by any agency of the United States Government -

"in pursuaxﬁce of Federal law or in connection with the transaction

of_Pubhc busmess ani};_reserved or appropriate for preservation
by that agency or its legitimate successor as evidence of the
organization, functions, policies, decisions, procedures,

l operations, or other activities of the Government or because of -
the informational value of data contained therein., Library and,
museum raaterial made or acquired and preserved solely for
reference or exhibition purposes, extra copies of documents \/2‘\%
preserved only for convenience of reférence, and stocks of
publications and of processed documents are not included within
the definition of the word 'records' as used in this Act,"

roe : ) S ey € Pt L T
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“further, the definition confers some discretion on ager 'v heads to determine
whether material come inder it, and the legislative hi..ory of the act
indicates that some discretion was in fact intended. The definition requires
- that two conditions must be met. First, it must be "made or received by
any agency of the United States Government in pursuance of Federal law
or in connection with the transaction of public business.!" Second, it must
either be '""presexved or appropriate for preservation by that agency or
its legitimate successor as evidence of the organization, functions,
policies, decisions, procedures, operations, or other activities of the
Government or because of the informational value of data contained therein. "
Obviously cases may exist in which it is difficult to determine whether any
particular document should be treated as a ‘'record"” in the light of these
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requirements, Special difficulty may exist with respect to the corres-
_pondence of an officer which he may tend to regard as private or
personal but which also has some relation to public business, ‘rhile it
may be easy to determine that such correspondence should be preserved,
it is soraetimes difficult to conclude it has been '"made or received by any
agency of the United States Government in pursuance of Federal law or in
connection with the transaction of public business. "

Guidance as to the manner in which discretion is intended to be
exerciscd is supplied by the emphasis placed in the Federal Records Act
(44 U,S.C, 392, et. seq. ) upon the making and preservation of records
for the purpose of documenting policies, decisions and essential trans-

_actions of agencies and in order to protect the legal and financial rights
of both the Government and persons affected by agency activities, Material

+
necessary for such purposes is 'to be treated as '"records" and not be
removed .

The diaries or private accounts of the public activities of high ‘
officials may ordinarily be regarded as private property. R.S. g 161 is L
lirnited in its application to papers ''appertaining to'' a department, and
it would be justifiable to conclude that a diary or private account does

“not so "appertain’ within the meaning of the section, The definition of
the term '"records" does not require their inclusion under it. While
‘conceivably the discretionary power conferred by the definition could be
'extended to cover them, there appcars to be no reason why this ghould be
done, Such diaries or accounts are of historical importance and ordinarily =
ultimately become part of the body of history available to scholars, Since
they deal with matters which are usually elsewhere covered by adequate V4
“records, " officials have the choice of preparing such diaries or accounts|
or failing to do so. Because they often contain highly personal material,
such as appraisals of associates and political speculat:on, any attempt to
treat them as pubhc property would probably result in thexr not’ bemc

; produced at all, '

3

s The'autho‘rity of retiring department or agency heads to remove
material necessary for the preparation of such private accounts after
they have left office is governed by the general principles contained in

- this paper. The discretion conferred upon department and agency heads
with respect to the classification of materials as records must place -
Primary emphasis upon the importance oi rnaintaining in the hands of the
Government documentation of Government activity,, However, if this
purpose is effectuated, leeway remains for the treatment of papers as
either prwate or as non-record and, therefore, subject to being removed

under R, S g 161 1£ otherwise proper.
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. material for historice® research. Material classitied Tnder Executive
‘Order No. 16501 and . Ustricted data under the Atomi. <nergy Act of
1954, no matter what its form, shall not be removed frora the custody,
control or possession of any department, agency, ox person charged
with its protection, and title to such material shall not be transferred
from the United States. It should be noted, however, that a new sub-
paragraph, entitled "Historical Res'earch', was added to section 15 of

- Executive Order No. 105(1 by paragraph 2 of Executive Order No. 1816
of May 7, 1959, That new subparagraph provides limited authority for

- the collection of extra copies of classified materials by private individuals,

~./

including retiring officials, for historical research purposes., It authorizes

each agency head to permit persons outside the Executive branch who are
performing functions in connection with historical research projects to

CABINET PEDPER

For Action

..
»

¥ oy ey —w Caumc - e — g . e
~
s my LY ey ™ w .
s T . oot * 3 . - “row ogw « - T K -
DA o AR ISLPE I SIS B A R B L LS TR B4 LTS AT b3 e}
+* -
v e ot KRR S
L B e b S -
LY
.
41
3 e TR . -
) i .
D . .
T ITULLTTY 4L, .
LR g - L AR *
o . s G e Ly s e Y L ear . g g e W eme e in . g he g g v e s . o
RO 3 LM PR IS S N L CAQIlrs O 1% L PP ST S P TA BE RS BT
- . . ” . : K ' N
Wi . ® + 8 >
P 1A AP AN .
Tty e ot T ey v v ey vge Tsasne 0w T L X I e g e o e el n n.w-
AT R i) AL L A At L 4 15 BN STAT AN S A AL '..-5» MERFA N O S PR R SS RCMA TS BSOSt
. - o - - ! N
PRt PR L EEE ER I S R 3o AP S e L AL DR D A L0 W TRRE O3 49
Ces e b ‘ - s
f
D
LR "
! s
. . . . N .-
P R T v YBia Tagdm g o aEL M et B E o, v ¢ g FI IR S S - o
R LIPS AL SR MRS e} k~_.~‘.f:'.-s.~ oIS AN TG TE L s AL 8 8 - . LT TOMNGY R
- ™ N
N C—_— 4 -k . wpp et A bge .o a e . e . P s N R -
FRERTIE TESNE R SRR RTINS ] NS 4 MAE YRR FER S 1 AL T PO S L VI NS Aok
. .
.
» - =
.
L] -
-
a B e
.
. M . =
- L] . -
. : -, s
ey - e ) . - ) .//‘
- g RS L e " “ ¥ o
e e e i a2 Ak e e L T -



. - 5.’

)

CAEE?EET PAPIR=FRIVILIEGE
Property of the White House—Fcr Authorized Persons Only

have access to classified defense information originated within his agency
if he determines that that access would be clearly consistent witha the
interest of the national defense and that the persons to be granted that
access are trustworthy; however, the agency head involved is charged
with the responsibility for taking approrr iate steps to assure that the
classified information involved is not published or otherwise compromised,
The new subparagraph does not permit the removal of classified records
from the possession of the Government, but the agency head concerned
"may, in his discretion, permit persons granted access to classified
information under the new subparagraph to acquire or reproduce, and
retain in their custody, extra copies of those classified records if those
persons arrange for the proper safeguarding thereof, The agency head

~ involved shall assure that title to the copies will remain in the United

. States until such time as the information contained therein has been

officially declassified under the provisions of Executive Order No. 10501
and until the agency head otherwise determines that the interests of the
United States permz‘ the transfer of tztle to the copies to nongovermmental
custodians, , ‘ : .

4. Use of Presxdenmal Archival Denos1tomes for the Control _
and Disposxtmngf_?ersonal Papers, The protection, control and ultimate .
dispostion of personal papers removed by retiring cabinet and agency heads
is a responsibility of the individual concerned. The historical importance

- of such materials, however, suggests that care be exercised to prevent .

their loss or dispersal, Although some of the papers may contain informa-

" tion of a sensitive or private nature, the use of which will be restricted for =

~ a time, the collection as a whole eught, in due course, to be made avaxlable
for research use. o : o e -

» B
*

SectionVSO’I' of the Federal Records Act (44 U, S. C. ‘ 397) establishes
a system of Presidential archival depositories, Under this section the

" Administrator of General Services Administration may accept for deposit
- in either the Natienal Archives or in such depos:tomes Presidential papers,

papers and other historical materials of officials or former officials and
other papers ''relating to and contemporary with any President or former
President of the United States,' The section specifically provides that -
deposits may be made '"'subject to such restrictions respecting their avail-
abilit