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December 19, 1975

(Exhibit GG to Minutes of Board Meeting of December 12, 1975)

Lockheed Aircraft Corporation
Fiscal Year Ended 12/31/72

I reluctantly dissent from the Board's decision to
assign to a Division of the Board Lockheed Aircraft Cor-
_poration for the fiscal year ended December 31, 1972.
This assignment was made as a result of a charge by
* Mr. Chase that non-Board inquiries had shown Lockheed
Aircraft Corporation to be guilty of gross negligence and
gross inefficiency. This unsubstantiated charge, 1 sur-
mise, is the result of newspaper headlines rather than
hard evidence.

Lockheed was assigned to the Western Regional Board,
which after its review recommended to the Statutory Board
that a clearance be issued, and the Office of Review in
Headquarters concurred in this recommendation. With a
return on renegotiable sales in the review year of 3.3%,
further reduced to 0.5% after applying a $49,802,000 loss
carryforward, it is difficult for the writer to understand
what can be gained by assigning this case to a Division of
the Statutory Board. -

Certainly, reported profits do not warrant such an
assignment which, therefore, must stand or fall on the
charge of gross negligence and gross inefficiency.

Section 103 of the Renegotiation Act allows as a cost
in a fiscal year costs exceeding revenue of the prior year,
provided that '"such excess did not result from gross ineffi-
ciency of the contractor or subcontractor."

The Board's Administrative Letter 75-15 dated November
17, 1975, provides with respect to segmental losses in a
review year:

Where a loss is generated by one or more of the
segments, within the same fiscal year, the amount
thereof shall be allowed as an adjustment, in effect

"a reduction of profits, of significant segments for
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which profits are considered high (and would be
considered excessive if considered separately) .
Losses must also be examined for reasonableness
to make sure they are not the result of gross
inefficiency.

Nowhere in the Renegotiation Act of 1951 or in the
Board's Regulations is ''gross inefficiency" defined.
Webster defines gross as 'an overall total, exclusive of
deductions” and inefficiency as 'mot producing the effect
intended or desired" and 'wasteful of time and energy'' as
well as "incapable, incompetent."

Black's Law Dictionary defines the temm "eoross negli-
gence," which Mr. Chase also used, as follows (citations

omitted):

The intentional failure to perform a mani-
fest duty in reckless disregard of the consequences
as affecting the life or property of another; such
a gross want of care and regard for the rights of
others as to justify the presumption of willfulness
and wantonness. . . .equivalent to the words “"reck-
less" and "wanton." ' s

This definition not only provides us with the type
of finding which must be made to sustain the charge of
gross negligence but also provides considerable guidance
with respect to arriving at a definition of gross ineffi-
ciency. This is the concept of the degree of the ineffi-
ciency Congress must have intended when using the term
Moross inefficiency." '

After extensive hearings in the Congress in 1971,
legislation was enacted (P. L. 92-70) establishing a loan
guarantee fund administered by the Emergency Loan Guarantee
Board. Lockheed Aircraft Corporation obtained a loan
guarantee of $250,000,000 from this fund. I just cannot
believe that Congress and the Emergency Loan Guarantee
Board would so reward a contractor who was guilty of gross
negligence and gross inefficiency.

According to a report in the Wall Street Journal
of December 11, 1975, Lockheed Aircraft Corporation, with
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announcement must be viewed in light of Section 1, Part 9
of the Armed Services Procurement Regulations, which pro-
‘vide that contractsg dre not to be entered into by the

Section 1.903.1(iii) further Provides that contract-
Ors must: i

« « Jhave a satisfactory record of performance
(contractors who are seriously deficient in cur-

rent contract performance, when the number of

contracts and the extent of deficiency of each

are considered, shall, in the absence of evidence

to the contrary or circumstances pProperly beyond

the control of the contractor, be presumed to be

unable to meet thisg requirement)., Past unsatis-

factory performance, due to failure to apply

necessary tenacity or berseverance to do an

acceptable job, shall be sufficient to justify

a finding of nonresponsibility, ¢

If Mr. Chase's charge is correct, and Lockheed Aircraft
Corporation is, in fact, guilty of gross negligence and
gross inefficiency, the Department of Defense, under its
ASPRS, ought not to be awarding defense contracts to Lock-
heed Aircraft Corporation., Are these officials derelict
in their dutieg?

How does the Board measure the efficiency of a con-
tractor? The Board has established the Office of Procure-

a contractor .

What type of reports has the Board obtained with
respect to Lockheed Aircraft Corporation for the year
under review ag well as prior years? While there has

been criticism for cost overruns, missed delivery VORI,
schedules, and rejects in the C-5A Program and the g% %g
| g, =
=/
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Cheyenne Helicopter, this criticism must be tempered in
that these products, on fixed-price contracts, required
state-of-the-art developments and because they were only
part of the contractor's defense business where the con-
tractor also received satisfactory and excellent perform-
ance reports. On an overall basis, then, the contractor
_must be considered as a satisfactory performer. Were it
otherwise, Lockheed would not be the nation's largest
defense contractor today. :

Does approval of a $250,000,000 loan guarantee; do
overall satisfactory performance reports; and does the
continuing award of defense contracts provide evidence
of gross negligence and gross inefficiency? I think not.

If we can put aside the reckless charge of gross
negligence and gross inefficiency, we can proceed to
examine the contractor in the aggregate, as required by
the Renegotiation Act of 1951. On the basis of the
figures presented by the Western Regional Board and the
Office of Review, the result, based on Board action with
other defense contractors, obviously is a clearance.

_ As stated previously, the margin of profits on rene-
gotiable sales is 3.3% with a net return on capital and
net worth of 5.7% and 23.6%, respectively, before the loss
carryforward and income taxes. These returns do not indi-
cate that profits are excessive, especially when consider-
ing the contractor's poor profit performance of prior years
on the contractor's capital accounts. In addition, after
applying the loss carryforward of $49,802,000 the return
on sales is reduced to one-half of one percent, with
?etgrn on capital and net worth of 0.9% and 5.5%, respect-
ively.

The Board's recently adopted Administrative Letter
75-15 entitled "Segmentation Analysis" requires that the
contractor be analyzed on a segmented basis. Such an
analysis discloses that, while profits from some segments
considered alone may appear high, they are not sufficiently
high to overcome losses of some $29,000,000 reported in two
other segments. Segments, again which also have satisfactory
performance ratings. These are losses which the majority of
the Board apparently refused to recognize in spite of the

requirements of the Act providing for aggregate renegotiation
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and in spite of the policy statement of the Renegotiation -
Board embodied in the Administrative Letter.

In view of the Office of Accounting's finding that
the Region's accounting report is acceptable, I concur

- with the Office of Review that the contractor's profits

are not excessive. Certainly, a contractor with the
volume of defense business which Lockheed has must be
very carefully scrutinized by the Board. However, the
review year has. been before the Western Regional Board
and the Statutory Board for more than two years. The
assignment of this contractor to a Division of the Board
for further study and evaluation only adds to the rapidly
growing backlog of cases now at the Statutory Board.

Clearing Lockheed Aircraft Corporation with review
year profits of 3.3% renegotiable sales in the aggregate
would leave the contractor at a level considerably lower
than that at which other major aerospace contractors have
been recently cleared. It has been the writer's impres-
sion that the Renegotiation Board exists to recover
excessive profits not to expend its time and efforts on
cases which show net losses or profits so low as to
preclude any possible findings of excessive profits.

%ﬁw@w

Christopher U. Sylxgéter
Board Member










THE RENEGOTIATION BOARD

bom: . April 29, 1976
‘ .

TO . Goodwin Chase
Division Chairman

FroM : Norman B. Houston
Board Member '

suBjJECT: Minutes of Division Meeting - April 28;, 1976
' Lockheed Aircraft Corporation, FYE 1972

Thank you for sending me a copy of the Minutes of our
meeting of April 28, 1976. There are erroTs, however,
that I wish to call to your attention.

At the top of page 3, the Minutes prepared by Mr. Davis
indicate that other Board Members desired to clear the
case. This is presumptuous and obviously an erroneous
conclusion growing out of the discussion preceding the
Board's action to reassign the case. The Minutes of
the Board Meeting December 12, 1975, indicate that four

N of the five Board Members voted in favor-of reassigning
Lockheed.
g‘ Your attention is also called to the fact that at no

time during the meeting did you relate the chronology
of events associated with the use of Mr. Driscoll's
services. The second and third sentence of the last
paragraph on page 2 should therefore be eliminated.

cc: Mr. Holmquist ¢~
Mr. Mattingly i
Mr. Sylvester
Mr. Chick
' Mr. Ralph Johnson .
i . Mr. Grenough . . L
Mr. John Davis o
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THE. RENEGOTIATION BOARD

Apazvgga

Goodwin Chase
Board Member

General Counsel

Lockﬁeed Aircraft Corporation
Fiscal Year Ended December 31, 1972

At your request this office has reviewed the

‘letter dated April 13, 1976 from Frederick Neuman,

~ from DCAA."

Deputy Director, Defense Contract Audit Agency (DCAA),
concerning their study, at your request, of the rene-
gotiable filing of Lockheed Aircraft Corporation
(Lockheed) for its fiscal year ended December 31, 1972.
The letter states that in view of DCAA's inability at
this time to obtain additional data from L ockheed, it
proposes to submit its interim report in keeping with
the Board's time schedule. .
‘ Although DCAA states that it does not believe
Lockheed was placing "any great reliance" on legal
grounds initially cited as support for its "alleged
impropriety of the current DCAA interface with the
Renegotiation Board," you desire a further legal opinion
on the Board's authority (1) to furnish DCAA with Lock-
heed's RB Form 1l; and (2) to "request audit assistance

The Board's authority to furnish copies of RB
Form 1l's or other information from the Board's files
to DCAA or any other procurement or other agency of
the Government is without question. RBR 1480.10(a)
and (b) so provide with respect to "Departments” named
in the Act when access to such information is necessary
to further the procurement activities of, or for the
performance of duties required by the Renegotiation Act
with respect to, such named "Departments." Further,
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RBR 1480.10(c) states that the Board in specific

_instances will afford any agency of the Government

access to its records if the Board determines that

such access is in the best interest of the Government.
Since the inception of the Act, the Board from time to
time has furnished procurement and other agencies of
the Government with access to a variety of .information
from the Board's files as the situation demanded, in-
cluding copies of RB Form 1l's. As a precautionary
measure and in order to avoid a possible misuse of the
information outside the particular Department involved,
the Board includes a caveat concerning the confidential
nature of the information contained in the furnished
document. Such a caveat was included in your letter
dated February 20, 1976 to Mr. B.B. Lynn, Director, DCaA,
forwardlng a copy of the RB Form 1 in question.

Although we believe that furnishing DCAA with Lock-
heed’'s RB Form 1 for its fiscal year ended December 31,
1972 could be construed to be necessary to further DCAA's
procurement activities, it is clear that it is in the
Board's interest to supply the filing in seeking to
obtain supplemental data. The Act does not preclude such
disclosure. o

With respect to the Board's authority to request
"audit assistance from DCAA" section 107 (c) of the Act
provides as follows:

* * * The Board may, with the

consent of the head of the:agency

of the Government concerned, utilize

the services of any officers or

employees of the United States, and
-, reimburse such agency for the ser-

vices so utilized. * % *
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Although section 105(e) (2) of the Act provides the’
Board with the authority to request the IRS, with the
approval of the Secretary of the Treasury, to provide
"examinations and audits" under the Renegotiation Act,
sections 107 (c) and (d) of the Act clearly provide
that the Board may request and obtain assistance, in-
cluding "audit assistance" from any Government agency,
including DCAA. .

Furthermore, the Department of Defense has pre-
scribed in ASPR 1-319 the types of renegotiation
performance reports and other information that will
be regularly furnished to the Board and subsection
(d) (xvii), in particular, states that "such other infor-
mation as may be particularly requested by the Renego-
tiation Board" shall be provided. We construe this ASPR
to authorize the furnishing to the Board of all available
information necessary for the Board to perform its duties
and functions, including supplemental audit information
or other data and the Board has often obtained internal
pricing, audit and other memoranda. Any available data
on types of contracts, divisions, or other segments of
the contractor's business would fit into this category.

Additionally, section 1-205.5 of DCAA's Contract
Audit Manual provides that"DCAA auditors will furnish
copies of DCAA audit reports and will permit Board
representatives to review audit working papers at DCAA
audit offices, when written requests are received from
the Board, for use in renegotiation proceedings." The
Board reqularly obtains copies of DCAA audits and quite
often seeks clarifications and supplemental data from
DCAA.
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.!'Jnder the ‘authority of section 107 (c) and (d)
of the Act, ASPR 1-319 and section 1-205.5 of the
DCAA Contract Audit Manual, the Board has clear authority
to obtain "audit assistance" from DCAA.

!i/
Davié M.,F. Lamber
General Counsel
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THE RENEGOTIATION BOARD

April 30, 1976
R. C. Holmquist
C. U. Sylvester

General Counsel's review dated April 27, 1976 of
DCAA letter with respect to Lockheed Aircraft
Corporation, FY 12/31/72

Although I don't anticipate that either the Board

or the Division reviewing the Lockheed case will have
occasion to further utilize the services of DCAA in
this case, I do think a word of caution with respect
to General Counsel's subject review or opinion is in
order.

I believe General Counsel misreads the two sub-

sections of Section 107 of our Act and, in fact, failed
to read all of subsection (d). Subsection (c) entitled

"Personnel' which General Counsel relies upon in his
opinion, deals mainly with the establishment of the
Board and the logistics of immediately obtaining per-
sonnel. This provision relates to the loan of per-

sonnel subject to reimbursement of their parent agency.

It does not relate to the retaining of the services
of an agency as such.

General Counsel, to support his opinion, cites
subsection (d) entitled 'Delegation of Powers." 1In
addition to authorizing the delegation of its powers
by the Board, except its power to promulgate its
regulations and its power to grant permissive exemp-
tions, this subsection also contains a limitation on
those persons or agencies to whom the Board may make
such a delegation. The limitation reads as follows:

" _ . . But no function, power, or
duty shall be delegated or redelegated
to any person pursuant to this sub-
section or subsection (f) unless the
Board has determined that such person

¢!
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(other than the Secretary of a
Department) is responsible. directly

to the Board or to the person making
such delegation or redelegation and

is not engaged on behalf of any
Department in the making of contracts
for the procurement of supplies or
services, or in the supervision of

such activity . . . (Emphasis supplied)

You will note that the Board is prohibited from
making such a delegation to any person who is engaged
on the behalf of any Department in the making of con-
tracts for the procurement of supplies or services, or
in the supervision of such activity. The Defense
Contract Audit Agency appears to come within this pro-
hibition. The United States Government Manual 1975/
1976 describes the functions of DCAA as follows:

"DCAA performs all necessary contract
audit functions for the Department of
Defense and provides accounting and
financial advisory services to all
Defense components responsible for pro-
curement and contract administration.
These services are provided in connec-
tion with the negotiation, administra-
tion and settlement of contracts and
subcontracts. They include evaluating
the acceptability of costs claimed or
proposed by contractors and reviewing
the efficiency and economy of contrac-
tor operations. Other Government
agencies may request DCAA's services
under appropriate arrangements.'
(Emphasis supplied)

I haven't taken the time to go to the source
document for all of DCAA's authority but I am sure the
source document would contain a similar description
of DCAA's functions. This description obviously
includes the services involved in the making of con-
tracts as well as the supervision of such activities
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when it provides for the services to be provided in

connection with the ''megotiation, administration and
settlement of contracts and subcontracts,'" and also

authorizes DCAA to provide accounting and financial

advisory services to all defense components respon-

sible for such procurement.

The language of Section 107(d) has remained un-
changed since its indlusion in the Renegotiation Act
of 1951. Senator George, in the Report of the
Senate Finance Committee accompanying H.R. 1724, quite
succinctly explained this provision when he said:

“"The delegation power is limited in
that no function, power, or duty shall
be delegated or redelegated to any
person engaged on behalf of any depart-
ment in the making of contracts for
procurement of supplies or services

or engaged in the supervision of such
activity."

This is the point I believe that Mr. Neuman was
addressing himself to in his first point on page 2 of
his letter to Mr. Chase summarizing Lockheed Aircraft
Corporation's objections to DCAA's audit of their
records. :

General Counsel very quickly glosses over Section
105(e)(2) of our Act which authorizes us in the interest
of economy and the avoidance of duplication of inspection
and audits to utilize the services of Internal Revenue
upon approval of the Secretary of the Treasury. It is
obvious from the section of our Act in which this sec-
tion appears that this is the provision Congress intended
to be used for the types of services we erroneously
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sought from DCAA. Although DCAA was not in existence
at the time this provision was written, our Act has
been extended many times during the life of DCAA, and
the Congress thus far has not included DCAA in this

section. ,

- %%Sylv er

Board Member

cc: Board Members
Mr. Chick
General Counsel
Mr. Grenough
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