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ment, are 8 much more natural and appropriate souree of -

the removing power.

It is reasonable to suppose also that had it been in-
tended to give to Congress power to regulate or control
retnovals in the manner suggested, it would have been in-
cluded among the specifically enumerated legislative
powers in Article I, or in the specified limitations on the
exceulive power in Article II. The difference between
the grant of legislative power under Article I to Congress,
which is limited to powers therein cnumerated, and the
more general grant of the executive power to the Presi-
dent under Article II, is significant. The fact that the
exccutive power is given in general terms strengthened
by specific terms where emphasis is appropriate, and
limited by direct expressions where limitation is needed
and that no express limit is placed on the power of re-

“moval by the executive, is a convinecing indication that
none was intended.

It is argued that the denial of the legislative power to
‘regulate removals in some way involves the denial of
power to prescribe qualifications for office, or reasonable
classification for promotion, and yet that has been often
exercised. We see no conflict between the latter power
and that of appointment and removal, provided of course
that the qualifications do not so limit selection and so
trench upon executive choice as to be in effect legislative
designation. As Mr., Madison said in the First Congress:

“ The powers relative to offices are partly Legislative
and partly Executive. The Legislature creates the office,
defines the powers, limits its duration and annexes a com-
pensation. ;
They ought to have nothing to do with designating the
man to fill the office. That I conceive to be of an Execu-
tive nature. Although it be qualified in the Constitution,
I would not extend or strain that qualification beyond the
limits precisely fixed for it. We ought always to con-

This done, the Legislative power ceases.

%l

4
H
H
i
£

P

e A W A s ¥ IR St T e SRR N R e e e S D

MYF iRS v. UNITED STAT< ;- 129
52 Opinion of the Court. - *

"
“gider the Constitution with an eye to th"& pmnclples upon
which it was founded. In this point of view, we shall
readily conclude that if the Legislature determmes the
powers, the honors, and emoluments of an office, we
should be insecure if they were to designate the officer
also. The nature of things restrains and confines the
Legislative and Jixecutive authorities in this respect; and

Jhenee 3t I8 that the Constitution stipulates for the in-

dependenee of each branch of the Governznent ” 1 An-
nals of Congress, 581, 582,

The legislative power here referred to by Mr. Madison
is the legislative power of Congress under the Constitu-
tion, not legislative power independently of it. Article
IT expressly and by implication withholds from Con-
gress power to determine who shall appoint and who
shall remove except as to inferior offices. To Congress
under its legislative power is given the establishment of
offices, the determination of their functions and jurisdic-
tion, the prescribing of reasonable and relevant quali-
fications and rules of eligibility of appointees, and the
fixing of the term for which they are to be appointed,
and their compensation—all except as otherwzse provided
by the Constitution,

An argument in favor of full Congressmnal power to
make or withhold provision for removals of all appointed
by the President is sought to be found in an asserted
analogy between such a power in Congress and its power
in the establishment of inferior federal courts. By Ar-
ticle ITI the judicial power of the United States is vested

~ in one Supreme Court and in such inferior courts as the

Congress may from time to time establish. By section 8
of Article I, also, Congress is given power to constitute
tribunals inferiér to the Supreme Court. By the sec-

- ond section the judicial power is extended to all cases in

law and equity under this Constitution and to a sub-

stantial number of other classes of cases.” Under the ac-
2GR e T o)
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cepted construction the cases mentioned in this section

are treated as a deseription and reservoir of the judicial
power of the United States and a boundary of that fed-
eral power as between the United States and the States,
and the field of jurisdiction within the limits of which
Congress may vest particular jurisdiction in any one
inferior federal court which it may constitute. It is clear
that the mere establishment of a federal inferior court
does not vest that court with all the judicial power of
the United States as conferred in the second scetion of
Article III, but only that conferred by Congress specifi-
cally on the particular court. It must be limited terri-
torially and in the classes of cases to be heard; and the
mere creation of the court does not confer jurisdiction
except as it is conferred in the law of its ereation or its
amendments. It is said that, similarly, in the case of
the executive power which is “vested in the President,”
the power of appointment and removal can not arise until
Congress creates the office and its duties and powers, and
must accordingly be exercised and limited only as Con-
- gress shall in the creation of the office prescribe.

We think there is little or no analogy between the two
legislative functions of Congress in the cases suggested.
The judicial power described in the second section of
Article IIT is vested in the courts collectively, but is mani-
festly to be distributed to different courts and conferred
or withheld as Congress shall in its discretion provide
their respective jurisdictions, and is 116t all to be vested
in one particular court. Any other construction would
be impracticable. The duty of Congress, therefore, to

make provision for the vesting of the whole federal judi- -

cial power in federal courts, were it held to exist, would
be one of imperfect obligation and unéhforceable. On
the other hand, the moment an office and its powers and
duties are created, the power of appointment and re-
moval, as limited by the Constitution, vests in the Execu-
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tive, The functions of distributing jurisdiction to courts,
and the exercise of it when distributed and vested, are
not at all parallel to the creation of an office, and the
mere right of appointment to, and of removal from, the
office, which at once attaches to the Executive by virtue
of the Constitution.

Fourth. Mr. Madison and his associates pointed out
with great foree the unreasonable character of the view
that the Convention intended, without express provision,
to give to Congress or the Senate, in case of political
or other differences, the means of thwarting the Exeeu-
tive in the exercise of his great powers and in the bearing
of his great responsibility, by fastening upon him, as sub-
ordinate executive officers, men who by their inefficient
service under him, by their lack of loyalty to the service,
or by their different views of policy, might make his
taking care that the laws be faithfully executed most
difficult or impossible.

As Mr. Madison said in the debate in the First Con-
gress: :

“Vest this power in the Senate jointly with the Presi-
dent, and you abolish at once that great principle of
unity and responsibility in the Executive department,
which was intended for the security of liberty and the
public good. If the President should possess alone the
power of removal from office, those who are employed in
the execution of the law will be in their proper situa-
tion, and the chain of dependence be preserved; the low-
est officers, the middle grade, and the highest, will depend,
as they ought, on the President, and the President on the
community.” 1 Annals of Congress, 499.

Mr. Boudinot of New Jersey said upon the same point:

“The supreme Executive officer against his assistant;
and the Senate are to sit as judges to determine whether
sufficient cause of removal exists. Does not this set the
Senate over the head of the President? But suppose they
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shall decide in favor of the officer, what a situation is the
President then in, surrounded by officers with whom, by
his situation, he is compelled to act, but in whom he can
have no confidence, reversing the privilege given him by
the Constitution, to prevent his having officers imposed
upon him who do not meet his approbation? ” 1 Annals
of Congress, 408.

Mr. Sedgwick of Massachusetts asked the question:

“Shall & man under these circumstances be saddled
upon the President, who has been appointed for no other
purpose but to aid the President in performing certain
duties? Shall he be continued, I ask again, against the
will of the President? If he is, where is the responsi-
bility? Are you to look for it in the President, who has
no control over the officer, no power to remove him if he
acts unfeelingly or unfaithfully? Without you make him
responsible, you weaken and destroy the strength and

" beauty of your system.” 1 Annals of Congress, 522.

Made responsible under the Constitution for the cffee-
tive enforcement of the law, the President needs as an
indispensable aid to meet it the disciplinary influence
upon those who act under him of a reserve power of
removal. But it is contended that executive officers ap-
pointed by the President with the consent of the Senate
are bound by the statutory law and are not his servants
to do his will, and that his obligation to care for the
faithful execution of the laws does not authorize him to
treat them as such. The degree of guidance in the dis-
charge of their duties that the President may exercise
over executive officers varies with the character of their
service as prescribed in the law under which they act.
The highest and most important duties which his subor-
dinates perform are those in which they act for him. In
such cases they are exercising nst their own but his dis-
cretion. This field is a very large one. It is sometimes
described as political. Kendall v. United States, 12
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Peters, 524 at p. 610. Fach head of a department is and
must be the President’s alter ego in the matters of that
department where the President is required by law to

exercise authority. o ’
The extent of the politieal responsibility thrust upon

N S e t

the President is brought out by Mr. Justice Miller, speak- ‘

ing for the Court in Cunningham v. Neagle, 135 U. S. 1
at p. 63: o

“The Constitution, section 3, Article 2, declar.es that
the President  shall take care that the laws be faithfully

exceuted,’ and he is provided with the means of fulfilling

this obligation by his authority to commission all the
officers of the United States, and by and with the advice
and consent of the Senate to appoint the most important
of them and to fill vacancies. He is declared to be com-
mander-in-chief of the army and navy of the United
States. The duties which are thus imposed upon him he
is further enabled to perform by the recognition in the
Constitution, and the creation by Acts of Congress, of
exccutive departments, which have varied in number
from four or five to seven or eight, the heads of which
are familiarly called cabinet ministers, These aid him
in the performance of the great duties of his office and
represent him in a thousand acts to which it can hardly
be supposed his personal attention is called, and thus he
is enabled to fulfill the duty of his great department,
expressed in the phrase that ¢ he shall take care that the
laws be faithfully executed.” ” .

He instances executive dealings with foreign govern-
ments, as in the case of Martin Koszta, and he might
have added the Jonathan Robbins case as argued by John
Marshall in Congress, 5 Wheat. Appendix 1, and approved

by this Court in Fong Yue Ting v. United States, 149

U. S. 698, 714. He notes the President’s duty as to the
protection of the mails, as to which the case of In re
Debs, 158 U. S. 564, 582-584 affords an. illustration. He
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instances executive obligation in protection of the public
domain, asg in United States v. San Jacinto Tin Co., 125
U. 8. 273, and United States v. Hughes, 11 How. 552. The
possible extent of the field of the President’s political
executive power may be judged by the fact that the quasi-
civil governments of Cuba, Porto Rico and the Philip-
pines, in the silence of Congress, had to be carried on for
several years solely under his direetion as commander in
chief.

In all such ecases, the discretion to be exerecised is that
of the President in determining the national public inter-
est and in directing the action to be taken by his exceu-
tive subordinates to protect it. In this field his cabinet
officers must do his will.{ He must place in each member
of his official family, and his chief executive subordinates,
implicit faith. The moment that he loses confidence in
the intelligence, ability, judgment or loyalty of any one
of them, he must have the power to remove him with-
out delay. - To require him to file charges and submit
them to the consideration of the Senate might make im-
~ possible that unity and co-ordination in executive admin-
istration essential to effective action.

. 'The duties of the heads of departments and bureaus

in which the discretion of the President is exercised and
which we have described, are the most important in the
whole field of executive action of the Government.
There is nothing in the Constitution which permits a
distinction between the removal of the head of a depart-
ment or a bureau, when he discharges a political duty of
the President or exercises his discretion, and the removal
of executive officers engaged in the discharge of their
other normal duties. The imperative reasons requiring
an unrestricted power to remove the most important of
his subordinates in their most important duties must,
therefore, control the interpretation of the Constitution
as to all appointed by him.
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But this is not to say that there are not strong reasons
why the President should have a like power to remove
his appointees charged with other duties than those above
deseribed.  The ordinary duties of officers prescribed by
statute come under the general administrative control of
the President by virtue of the general grant to him of
tho exceutive power, and he may properly supervise
and guide their construction of the statutes under which
they act in order to secure that unitary and uniform exe-
cution of the laws which Article II of the Constitution
evidently contemplated in vesting general executive
power in the President alone. Laws are often passed with
specific provision for the adoption of regulations by a de-
partment or bureau head to make the law workable and
effective. The ability and judgment manifested by the
official thus empowered, as well as his energy and stimu-
lation of his subordinates, are subjects which the Presi-
dent must consider and supervise in his administrative
control. Finding such officers to be negligent and ineffi-
cient, the President should have the power to remove
them. Of course there may be duties so peculiarly and
specifically committed to the discretion of a particular
officer as to raise a question whether the President may
overrule or revise the officer’s interpretation of his statu-
tory duty in a particular instance. Then there may be
duties of & quasi-judicial character imposed on executive -
officers and members of executive tribunals whose deci-
sions after hearing affect interests of individuals, the dis-
charge of which the President can not in a particular case
properly influence or control. But even in such a case
he may consider the decision after its rendition as a rea-
son for removing the officer, on the ground that the dis-
cretion regularly entrusted to that officer by statute has
not been on the whole intelligently or wisely exercised.
Otherwise he does not discharge his own constitutional
duty of seeing that the laws be faithfully executed.
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Wo have devoted much space to this discussion and
decision of the question of the Presidential power of re-
moval in the First Congress, not because 2 Congressional
conclusion on a constitutional issue is conclusive, but,
first, beeause of our agreement with the reasons upon
which it was avowedly based; second, because this was
the deeision of the First Congress, on a question of pri-
mary importance in the organization of the Govern-
ment, made within two years after the Constitutional
Convention and within a much shorter time aftler its rati-
fication; and, third, because that Congress numbered
among its leaders those who had been members of the
/ Convention. It must necessarily constitute a precedent
{ upon which many future laws supplying the machinery
of the new Government would be based, and, if erroneous,
it would be likely to evoke dissent and departure in future
Congresses. It would come at once before the executive
branch of the Government for compliance, and might well
be brought before the judicial branch for a test of its
validity. As, we shall see, it was soon accepted as a final
decision of the question by all branches of the Govern-
ment.

It was of course to be expected that the decision would
be received by lawyers and jurists with something of the
same division of opinion as that manifested in Congress,
and doubts were often expressed as to its correctness.
But the acquiescence which was promptly accorded it
after a few years was universally recognized.

A typical case of such acquiescence was that of Alex-
ander Hamilton. In the discussion in the House of Rep-
resentatives in 1789, Mr. White and others cited the
opinion of Mr. Hamilton in respect of the necessity for
the consent of the Senate to removals by the President,
before they should be effective. (1 Annals, First Con-
gress, 456.) It was expressed in No. 77 of the Federalist,
as follows:
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“7Tt has been mentioned as one of the advantages to be
expected from the co-operation of the Senate in the busi-
ness of appointments, that it would contribute to the
stability of the Administration. The consent of that
body would be necessary to displace as well as to appoint.
A change of the Chief Magistrate, therefore, would not
occasion 80 violent or so general a revolution in the offi-
cors of the Government as might be expected if he were
the sole disposer of offices.”

Hamilton changed his view of this matter during his
incumbeney as Sceretary of the Treasury in Washington’s
Cabinet, as is shown by his view of Washington’s first
proclamation of neutrality in the war between France and
Great Britain. That proclamation was. at first criticized
as an abuse of executive authority. It has now come to
be regarded as one of the greatest and most valuable acts
of the first President’s Administration, and has been often
followed by succeeding Presidents. Hamilton’s argument
was that the Constitution, by vesting the executive power
in the President, gave him the right, as the organ of inter-
course between the Nation and foreign nations, to inter-
pret national treaties and to declare neutrality. He de-
duced this from Article II of the Constitution on the
exccutive power, and followed exactly the reasoning of
Madison and his associates as to the executive power upon
which the legislative decision of the First Congress as to
Presidential removals depends, and he cites it as au-
thority. He said:

“The second article of the Constitution of the United
States, section first, establishes this general proposition,
that ‘the Executive Power shall be vested in a President
of the United States of America.’ A

“The same article, in a succeeding section, proceeds to
delineate particular cases of executive power. It declares,
among other things, that the President shall be com-
mander in chief of the army and navy of the United
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States, and of the militia of the several states, when called
into the actual service of the United States; that he shall
have power, by and with the advice and consent of the

. Scnate, to make treaties; that it shall be his duty to
reccive ambassadors and other public ministers, and to
take care that the laws be fatthfully executed.

“It would not consist with the rules of sound construc-
tion, to consider this enumeration of particular authorities
as derogating from the more comprehensive grant in the
general clause, further than as it may be coupled with
express restrictions or limitations; as in regard to the
co-operation of the Senate in the appointment of officers
and the making of treaties; which are plainly qualifica-
tions of the general executive powers of appointing offi-
cers and making treaties. The difficulty of a complete
enumeration of all the cases of executive authority, would
naturally dictate the use of general terms, and would
render it improbable that a specification of certain par-
ticulars was ‘designed as a substitute for those terms,

when antecedently used. The different mode of expres-

sion employed in the Constitution, in regard to the two
powers, the legislative and the executive, serves to confirm
this inference. In the article which gives the legislative
powers of the government, the expressions are ‘All legis-
lative powers herein granted shall be vested in a con-
gress of the United States’ In that which grants the
executive power, the expressions are ‘The executive power
shall be'vested in a President of the United States.’
“The enumeration ought therefore to be considered, as
intended merely to specify the principal articles implied
in the definition of executive power; leaving the rest to
flow from the general grant of that power, interpreted
in conformity with other parts of the Constitution, and
with the principles of free government.
“The general doctrine of our Constitution then is, that
. the executive power of the nation is vested in the Presi-

1
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| dent; subject only to the exceptions and qualifications,

| which are expressed in the instrument.

~ “PTwo of these have already been noticed; the partici-

; pation of the Senate in the appointment of officers, and
" in the making of treaties. A third remains to be men-
tioned; the right of the legislature to ‘declare war and

! grant letters of marque and reprisal.’

“With these exceptions, the executive power of the
United States is completely lodged in the President. This

E
5
§ mode of construing the Constitution has indeed been
|

recognized by Congress in formal acts upon full considera-
tion and debate; of which the power of removal from
office is an important instance. It will follow that if a
proclamation of neutrality is merely an executive act,
as it is believed, has been shown, the step which has been
taken by the President is liable to no just exception on
the score of authority.” 7 J. C. Hamilton’s “ Works of
Hamilton,” 80-81. :

The words of a second great constitutional authority,
quoted as in conflict with the Congressional decision, are
those of Chief Justice Marshall. They were used by him
in his opinion in Marbury v. Madison, 1 Cranch, 137
(1803), The judgment in that case is one of the great
landmarks in the history of the construction of the Con-
stitution of the United States, and is of supreme author-
ity, first, in respect of the power and duty of the Supreme
Court and other courts to consider and pass upon the
validity of acts of Congress enacted in violation of the
limitations of the Constitution, when properly brought
before them in cases in which the rights of the litigating
parties require such consideration and decision, and, sec-
ond, in respect of the lack of power of Congress to vest in
the Supreme Court original jurisdiction to grant the
remedy of mandamus in cases in which by the Constitu-
tion it is given only appellate jurisdiction, But it is
not to be regarded as such authority in respect of the
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L 4
power of the President to remove officials appointed by
the advice and consent of the Senate, for that question
was not before the Court.

The case was heard upon a rule served upon James
Madison, Sceretary of State, to show cause why a writ of
mandamus should not issue directing the defendant,
Madison, to deliver to William Marbury his commission
as a justice of the pence for the County of Washingion in
the District of Columbia. The rule was discharged by
the Supreme Court for the reason that the Court had no
jurisdiction in such a case to issue a writ for mandamus.

The Court had, therefore, nothing before it calling for a
judgment upon the merits of the question of issuing the
mandamus. Notwithstanding this, the opinion eonsidered
preliminarily, first, whether the relator had. the right to
the delivery of the commission, and, second, whether it
was the duty of the Secretary of State to deliver it to him,
and a duty which could be enforeced in a court of com-
petent jurisdiction at common law by a writ of mandamus.
The facts disclosed by affidavits filed were, that President
Adams had nominated Marbury to be a justice of the
peace in the Distriet of Columbia, under a law of Congress
providing for such appointment, by and with the advice
and consent of the Senate, for the term of five years, and
that the Senate had consented to such an appointment;
that the President had signed the commission as provided
by the Constitution, and had transmitted it to the Secre-
tary of State, who, as provided by statute, had impressed
the seal of the United States thereon. The opinion of the
Chief Justice on these questions was, that the commission
was only evidence of the appointment; that, upon de-
livery of the signed commission by the President to the
Secretary of State, the office was filled and the occupant
was thereafter entitled to the evidence of his appointment
in the form of the commission; that the duty of the Secre-
tary in delivering the commission to the officer entitled
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was merely ministerial and could be enforced by manda-
mus; that the function of the Secretary in this regard was
entirely to be distinguished from his duty as a subordinate
to the President in the discharge of the President’s politi-
cal duties which could not be controlled,

It would secin that this conclusion applied, under the
reasoning of the opinion, whether the officer was remov-

able by the President or not, if in fact the President had

not removed him, But the opinion assumed that, in the
caso of a removable office, the writ would fail, on the pre-
sumption that there was in such a case discretion of the

appointing power to withhold the commission. And so

the Chief Justice proceeded to express an opinion on the
question whether the appointee was removable by the
President. He said: “As the law creating the office, gave
the officer a right to hold it for five years; independent of
the executive, the appointment was not revocable, but

vested in the officer legal rights which are protected by

the laws of his country.”

There was no answer by Madison to the rule issued in
the case. The case went by default. It did not appear,
even by avowed opposition to the issue of the writ, that
the President had intervened in the matter at all. It
would seem to have been quite consistent with the case
as shown that this was merely an arbitrary refusal by the
Secretary to perform his ministerial function, and, there-
fore, that the expression of opinion that the officer was
not removable by the President was unnecessary, even to
the conclusion that a writ'in-a proper case could issue.
However this may be, the whole statement was certainly
obiter dictum with reference to the judgment actually
reached. The question whether the officer was removable

was not argued to the Court by any counsel contending

for that view. Counsel for the relator, who made the only
argument, contended that the officer was not removable
by the President, because he held a judicial office and

o MR
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under the Constitution eould not be deprived of his office
for the five years of his term by Presidential action. The
opinion contains no wider discussion of the question than
that quoted above,

While everything that the great Chief Justice said,

whether obiter dictum or not, challenges the highest and .

most respectful consideration, it is clear that the mere
statement of the conclusion made by him, without any
examination of the discussion which went on in the First
Congress, and without reference to the elaborate argu-
ments there advanced to maintain the decision of 1789,
can not be regarded as authority in considering the weight
to be attached to that decision—a decision, which as we
shall see, he subsequently recognized as a well-established
rule of constitutional construction,

In such a case we may well recur to the Chief Justice’s
own language in Cohens v. Virginia, 6 Wheat. 264, 399, in
which, in declining to yield to the force of his previous
language in Marbury v. Madison, which was unnecessary
to the judgment in that case and was obiter dictum, he
said:

“It is a maxim, not to be disregarded, that general
expressions, in every opinion, are to be taken in connec-
tion with the case in which those expressions are used.
If they go beyond the case, they may be respected, but
ought not to control the judgment in a subsequent suit
when the very point is presented for decision. . The
reason of this maxim is obvious. The question actually
before the court is investigated with care and considered
in its full extent. Other principles which may serve to
illustrate it, are considered in their relation to the case
decided, but their possible bearing on all other cases is
seldom completely investigated.”

The weight of this dictum of the Chief Justice as to a
Presidential removal, in Marbury v. Madison, was con-
" sidered by this Court in Parsons v. United States, 167
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U. 8. 324. It was a suit by Parsons against the United
States for the payment of the balance due for his salary
and fecs as United States Distriet Attorney for Alabama.
He had been commissioned as such, under the statute,
for the term of four years from the date of the commis-
sion, subject to the conditions prescribed by law. There
was no express power of removal provided. Before the
end of the four years he was removed by the President.
He was denied recovery.

The language of the Court in Marbury v. Madison,
already referred to, was pressed upon this Court to show
that Parsons was entitled, against the Presidential action
of removal, to continue in office. If it was authoritative
and stated the law as to an executive office, it ended the
case; but this Court did not recognize it as such, for the
reason that the Chief Justice’s language relied on was not
germane to the point decided in Marbury v. Madison.
If his language was more than a dictum, and was a deci-
sion, then the Paerson’s case overrules it.

Another distinction, suggested by Mr. Justice Peckham
in Parson’s case was that the remarks of the Chief Justice
were in reference to an office in the Distriet of Columbia,
over which, by Art. I, sec. 8, subd, 17, Congress had
exclusive jurisdiction in all cases, and might not apply
to offices cutside of the District in respeet to which the
constant practice and the Congressional decision had been
the other way (p. 335). How much weight should be
given to this distinction, which might accord to the spe-

cial exclusive jurisdiction conferred on Congress over the

Distriet power to ignore the usual constitutional separa-

. tion between the executive and legislative branches of the

Government, we need not consider.

If the Chief Justice, in Marbury v. Madison, intended
to express an opinion for the Court inconsistent with the
legislative decision of 1789, it is enough to observe that he
changed his mind; for otherwise it is inconceivable that

e
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he should have written and printed his full account of
the discussion and decision in the First Congress and his
aequicseence in it, to be found in his Life of Washington
(Vol. V, pages 192-200). \

He concluded his account as follows:

“After an ardent discussion which consumed several
days, tho committee divided; and the amendment [i. e.
to strike out from the original bill the words ¢ to be remov-
able by the President’] was negatived by a majority of
thirty-four to twenty. The opinion thus expressed by
the house of representatives did not explicitly convey
their sense of the Constitution. Indeed the express grant
of the power to the president, rather implied a right in
the legislature to give or withhold it at their discretion.
To obviate any misunderstanding of the principle on
which the question had been decided, Mr. Benson [later]
moved in the house, when the report of the committee
of the whole was taken up, to amend the second clause
in the bill so as clearly to imply the power of removal
‘to be solely in the president. He gave notice that if he
‘should succeed in this, he would move to strike out the
words which had been the subject of debate. If those
words continued, he said the power of removal by the
president might hereafter appear to be exercised by virtue
of a legislative grant only and consequently be subjected
‘to legislative instability; when he was well satisfied in
his own mind, that it was by fair construction, fixed in
the constitution. The motion was seconded by Mr.
Madison, and both amendments were adopted. As the
'bill passed into a law, it has ever been considered as a full

expression of the sense of the legislature on this impor--

tant part of the American constitution.”

This language was first published in 1807, four years
after the judgment in Marbury v. Madison, and the edi-
tion was revised by the Chief Justice in 1832, 3 Bev-

"eridge, Life of Marshall, 248, 252, 272, 273,
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Congress, in a number of acts, followed and enforced
the legislative decision of 1789 for seventy-four years.
In the act of -the Iirst Congress, which adapted to the
Constitution the ordinance of 1787 for the government
of the Northwest Territory, which had provided for the
appointment and removal of executive territorial officers
by the Congress under the Articles of Confederation, it
was said “in all eases where the United States in Con-
gress assembled, might, by the said ordinance revoke any
commission or remove from any office, the President is
hereby declared to have the same powers of revocation
and removal.” 1 Stat. 53, ¢. 8. This was approved
cleven days after the act establishing the Department
of Foreign Affairs, and .was evidently in form a declara-
tion in accord with the legislative constitutional con-
struction of the latter act. In the provision for the
Treasury and War Departments, the same formula was
used as occurred in the act creating the Department of
Tloreign Affairs; but it was omitted from other creative
acts only because the decision was thought to be settled
constitutional construction. In re Hennen, 13 Peters
230, 259, o

Occasionally we find that Congress thought it wiser

 to make express what would have been understood.

Thus, in the Judiciary Aect of 1789, we find it provided in
§ 27, 1 Stat. 87, c. 20, “ that a marshal shall be appointed
in and for each district for the term of four years, but
shall be removable at pleasure, whose duty it shall be to
attend the District and Circuit Courts.” That act became

a law on September 24th, a month after the Congressional

debate on removals. It was formulated by a Senate com-
mittee, of which Oliver Ellsworth was chairman, and

which presumably was engaged in drafting it during the’
time of that debate, Section 35 of the same act provided

for the appointment of an attorney for the United States
to prosecute crimes and eonduct civil actions on behalf of
23408°—.27 10 ‘
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the United States, but nothing was said as to his termn
of office or as to his removal.” The diffcrence in the two
cases was evidently to avoid any inference from the
fixing of the term that a conflict with the legislative deci-
sion of 1789 was intended. '
In the Act of May 15, 1820, 3 Stat. 582, ¢. 102, Con-

- gress provided that thereafter all district attorncys, col-

lectors of customs, naval officers, surveyors of the cus-
toms, navy agents, receivers of public moneys for land,
registers of the land office, paymasters in the army, the
apothecary general, the assistant apothecarics general,
and the commissary general of purchases, to be appointed
under the laws of the United States, should be appointed
for the term of four years, but should be removable from
office at pleasure.

It is argued that these express provisions for removal
at pleasure indicate that, without them, no such power
would exist in the President. We can not accede to this
view. Indeed, the conclusion that they were adopted to
show conformity to the legislative decision of 1789 is au-
thoritatively settled by a specific decision of this Court.

In the Parsons case, 167 U. S. 324, already referred to,
the exact question which the Court had to decide was
whether under § 769 of the Revised Statutes, providing
that district attorneys should be appointed for a term of
four years and their commissions should cease and expire
at the expiration of four years from their respective
dates, the appellant, having been removed by the Presi-
dent from his office as district attorney before the end of
his term, could recover his salary for the remainder of
the term. If the President had no power of removal,
then he could recover. The Court held that under that
section the President did have the power of removal, be-
cause of the derivation of the section from the Act of

1820, above quoted. In § 769 the specific provision of

the Act of 1820 that the officers should be removable
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from office at pleasure was omitted. This Court held
that the section should be construed as having been
passed in the light of the acquiescence of Congress in
the decision of 1789, and therefore included the power of
removal by the President, even though the clause for
removal was omitted. This reasoning was essential to
the conclusion reached and makes the construction by
this Court of the Act of 1820 authoritative. The Court
used, in respect of the Aect of 1820, this language (167
U. S. 324, 339): ‘

“The provision for a removal from office at pleasure
was not necessary for the exercise of that power by the
President, because of the fact that he was then regarded
as being clothed with such power in any event. Con-
sidering the construction of the Constitution in this re-
gard as given by the Congress of 1789, and having in
mind the constant and uniform practice of the Govern-
ment in harmony with such construction, we must con-
strue this act as providing absolutely for the expiration
of the term of office at the end of four years, and not as
giving a term that shall last, at all events, for that time,
and we think the provision that the officials were remov-
able from office at pleasure was but a recognition of the
construction thus almost universally adhered to and ac-
quiesced in as to the power of the President to remove.”

In the Act of July 17, 1862, 12 Stat. 596, ¢. 200, Con-
gress actually requested the President to make removals
in the following language:

‘““the President of the United States be, and hereby is,
authorized and requested to dismiss and discharge from
the military serviee, either in the army, navy, marine
corps, or volunteer force, any officer for any cause which,
in his judgment, either renders such officer unsuitable for,
or whose dismission would promote, the publie service.”

Attorney General Devens (15 Op. A. G. 421) said of

this act that, so far as it gave authority to the President,
. o .
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it was simply declaratory of the long-established law;
that the foree of the act was to be found in the word  re-
quested,” by which it was intended to re-enforce strongly
this power in the hands of the President at a great erisis
of the state—a comment by the Attorney General which
was expressly approved by this Court in Blake v, United
States, 103 U. S, 227, 234,

The aequieseence in the legislative deeision of 1789 for
nearly three-quarters of a century by all branches of the
Government has been aflirmed by this Court in unmis-
takable terms. In Parsons v. United States, already cited,
in which the matter of the power of removal was reviewed
at length in connection with that legislative decision, this
Court, speaking by Mr. Justice Peckham, said (page 330):

- “Many distinguished lawyers originally had very dif-
ferent opinions in regard to this power from the one ar-
rived at by this Congress, but when the question was
alluded to in after years they recognized that the decision
of Congress in 1789 and the universal practice of the Gov-
ernment under it, had settled the question beyond any
power of alteration.”

~ We find this confirmed by Chancellor Kent’s and Mr.
Justice Story’s comments, Chancellor Kent, in writing
to Mr. Webster in-January, 1830, concerning the decision
of 1789, said:

“T heard the question debated in the summer of 1789,
and Madison, Benson, Ames, Lawrence, etc. were in favor
of the right of removal by the President, and such has
been the opinion ever since and the practice. I thought
they were right because I then thought this side uniformly
right.”

Then, expressing subsequent pause and doubt upon this
_construction as an original question because of Hamilton’s

original opinion in The Federalist, already referred to, he
continued: 2 ’
" “QOn the other hand, it is too late to call the President’s

“power in question after a declaratory act of Congress and
. Q9

G : g S A e RO G i DI o T e e et DAY AR e T WS B e L e AL g e

MYERS v. UNITED STATES, 149

52 Opinion of the Court.

an acquiescence of half a century. We should hurt the
reputation of our government with the world, and we are
aceused already of the Republican tendeney of reducing
all executive power into the legislative, and making Con-
gress a national convention. That the President grossly
abuses the power of removal is manifest, but it is the evil
genius of Democracy to be the sport of factions” 1
Privato Correspondence of Daniel Webster, Fletcher Web- . -
ster ed., 486; 1903 National ed., Little Brown Co.

In his Commentaries, referring to this question, the

- Chancellor said:

“This question has never been made the subject of

~ judicial discussion; and the construction given to the Con-

stitution in 1789 has continued to rest on this loose,
incidental, declaratory opinion of Congress, and the sense
and practice of government since that time. It may now
be considered as firmly and definitely settled, and there is
good scnse and practical utility in the construction.” 1
Kent Commentaries, Lecture 14, p. 310, Subject, Marshals.
Mr. Justice Story, after a very full discussion of the
decision of 1789, in which he intimates that as an original
question he would favor the view of the minority, says:
“That the final decision of this question so made was
greatly influenced by the exalted character of the Presi-
dent then in office, was asserted at the time, and has
always been believed. Yet the doctrine was opposed, as
well as supported, by the highest talents and patriotism
of the country. The public, however, acquiesced in this
decision; and it constitutes, perhaps, the most extraordi-
nary case in the history of the government of a power,
conferred by implication on the executive by the assent of
a bare majority of Congress, which has-not been ques-
tioned on many other occasions. Even the most jealous
advocates of state rights seem to have slumbered over
this vast reach of authority; and have left it untouched,
as the neutral ground of controversy, in which they de-
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gired to reap no harvest, and from which they retired,
without leaving any protestations of title or contest. Nor
is this general acquiescence and silence without a satis-
factory explanation.” 2 Story, Constitution, § 1543.

He finds that, until a then very recent period, namely
the Administration of President Jackson, the power of un-
restricted removal had been exercised by all the Presi-
dents, but that moderation and forbearance had been
shown, that under President Jackson, however, an oppo-
site course had been pursued extensively and brought
again the executive power of removal to a severe scrutiny,
The learned author then says:

“1f there has been any aberration from the true con-
stitutional exposition of the power of removal (which the
reader must decide for himself), it will be difficult, and
perhaps impracticable, after forty years’ experience, to
recall the practice to correct theory. But, at all events, it
will be a consolation to those who love the Union, and
honor a devotion to the patriotic discharge of duty, that
in regard to ¢ inferior officers’ (which appellation probably
includes ninety-nine out of a hundred of the lucrative
offices in the government), the remedy for any permanent
" abuse is still within the power of Congress, by the simple
expedient of requiring the consent of the Senate to re-
movals in such cases.” 2 Story Constitution, § 1544.

In an article by Mr, Fish contained in the American
' Historieal Association Reports, 1899, p. 67, removals from
office, not including Presidential removals in the Army
and the Navy, in the administrations from Washington
to Johnson, are stated to have been as follows: Wash-
ington 17; Adams 19; Jefferson 62; Madison 24; Jack-
son 180; Van Buren 43; Harrison and Tyler 389; Polk
298: Taylor 491; Fillmore 73; Pierce 771; Buchanan 253;
Lincoln 1400; Johnson 726. These, we may infer, were
all made in conformity to the legislative decision of 1789.

 Mr. Webster is cited as opposed to the decision of the

First Congress. His views were evoked by the contro-
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versy between the Senate and President Jackson. The
alleged general use of patronage for political purposes by
the President, and his dismissal of Duane, Secretary of
the Treasury, without reference to the Senate, upon
Duane’s refusal to remove government deposits from the
United States Bank, awakened bitter criticism in the Sen-
ate, and led to an extended discussion of the power of
removal by the President. In a speech, May 7, 1834, on
the President’s protest, Mr. Webster asserted that the
power of removal, without the consent of the Senate, was
in the President alone, according to the established con-
struction of the Constitution, and that Duane’s dismissal
could not be justly said to be a usurpation. 4 Webster, -
Works, 103-105. A year later, in February, 1835, Mr.
Webster secems to have changed his views somewhat, and
in support of a bill requiring the President in making
his removals from office to send to the Senate his reasons
therefor, made an extended argumentr against the cor-
rectness of the decision of 1789. He closed his speech
thus: “But I think the decision of 1789 has been estab-
lished by praetice, and recognized by subsequent laws, as
the settled construction of the Constitution, and that it
is our duty to act upon the case accordingly for the
present; without admitting that Congress may not, here-
after, if necessity shall require it, reverse the decision of
1789.” 4 Webster, 179, 198. Mr. Webster denied that
the vesting of the executive power in the President was
a grant of power. It amounted, he said, to no more
than merely naming the department. Such a construe-
tion, although having the support of "as great an ex-
pounder of the Constitution as Mr. Webster, is not in
accord with the usual canon of interpretation of that
instrument, which requires that real effect should be
given to all the words it uses. Prout v. Starr, 188 U. S.
537, 544; Hurtado v. California, 110 U. 8. 516, 534; Prigy
v. Pennsylvania, 16 Pet. 539, 612; Holmes v. Jennison,
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14 Pet. 540, 570-571; Cohens v. Virginia, 6 Wheat. 2064,
398; Marbury v. Madison, supre, at p. 174. Nor can we
concur in Mr. Webster’s apparent view that when Con-
gress, after full consideration and with the acquiescence
and long practice of all the branches of the Government,
has cstablished the construction of the Constitution, it
may by its mere subsequent legislation reverse such con-
struction. It is not given power by itsclf thus to amend
the Constitution. It is not unjust to note that Mr. Web-
ster’s final conclusion on this head was veached after
pronounced political controversy with General Jackson,
which he concedes may have affected his judgment and
attitude on the subject. o

Mr. Clay and Mr. Calhoun, acting upon a like impulse,
also vigorously attacked the decision; but no legislation
of any kind was adopted in that period to reverse the
established constitutional construction, while its correct-
ness was vigorously asserted and acted on by the Execu-
tive. On February 10, 1835, President Jackson declined
to comply with the Senate resolution, regarding the
charges which caused the removal of officials from office,
saying:

“The President in cases of this nature possesses the
exclusive power of removal from office, and, under the
sanctions of his official oath and of his liability to im-
peachment, he is bound to exercise it whenever the pub-
lic welfare shall require. If, on the other hand, from
corrupt motives he abuses this power, he is exposed to
the same responsibilities. On no principle known to our
institutions can he be required to account for the manner
in which he discharges this portion of his public duties,
save only in the mode and under the forms prescribed by
the Constitution.” 3 Messages of the Presidents, 1352.

In Ez parte Hennen, 13 Peters 230, decided by this
Court in 1839, the prevailing effect of the legislative de-
cision of 1789 was fully recognized. The question there

—y
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was of the legality of the removal from office by a United
States District Court of its clerk, appointed by it under
§ 7 of the Judiciary Act, 1 Stat. 76, ¢. 20. The case was
ably argued and the effect of the legislative decision of
the First Congress was much discussed.. The Court said
(pp. 258-259): :

*“The Constitution is silent with respect to the power
of removal from office, where the tenure-is not fixed, It
provides that the judges, both of the supreme and infe-
rior courts, shall hold their offices during good behavior.

But no tenure is fixed for the office of clerks. ... Itecan

not, for a moment, be admitted that it was the intention
of the Constitution that those offices which are denomi-
nated inferior offices should be held during life. And if
removable at pleasure, by whom is such removal to be
made? In the absence of all constitutional provision or
statutory regulation, it would seem to be a sound and
necessary rule to consider the power of removal as inci-
dent to the power of appointment. This power of re-
moval from office was a subject much disputed, and upon

‘which a great diversity of opinion was entertained in the

carly history of this government. This related, how-
ever, to the power of the President to remove officers
appointed with the concurrence of the Senate; and the
great question was whether the removal was to be by
the President alone, or with the concurrence of the Sen-
ate, both constituting the appointing power. No one

denied the power of the President and Senate, jointly to -

remove, where the tenure of the office was not fixed by

- the Constitution, which was a full recognition of the prin-

ciple that the power of removal was incident to the power
of agpointment. But it was very early adopted as the
practical construction of the Constitution that this power

was vested in the President alone. And such would ap- -

pear to have been the legislative construction of the
Constitution. For in the organization of the three great
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departments of State, War and Treasury, in the year
1789, provision is made for the appointment of a subor-
dinate officer by the head of the department, who should
have the charge and custody of the records, books, and
papers appertaining to the office, when the head of the
department should be removed from the office by the
President of the United States. (1 Story, 5, 31, 47.)
When the Navy Department was established in the year
1798 (1 Story, 498), provision is made for the charge
and custody of the books, records, and documents of the
department, in case of vacancy in the office of secretary,
by removal or otherwise. It is not here said, by removal
by the President, as is done with respect to the heads of
the other departments; and yet there can be no doubt
that he holds his office by the same tenure as the other
secretaries, and is removable by the President. The
change of phraseology arose, probably, from its having
become the settled and well understood construction of
the Constitution that the power of removal was vested
in the President alone, in such cases, although the ap-
pointment of the officer was by the President and Senate.”

The legislative decision of 1789 and this Court’s recog-
nition of it were followed, in 1842, by Attorney General
Legare, in the Administration of President Tyler (4 Op.
A. G. 1); in 1847, by Attorney General Clifford, in the
Administration of President Polk (4 Op. A. G. 603);
by Attorney General Crittenden, in the Administration
of President Fillmore (5 Op. A. G. 288, 290); by Attor-
ney General Cushing, in the Administration of President
Buchanan (6 Op. A. G. 4); all of whom delivered opin-
ions of & similar tenor.

It has been sought to make an argument, refuting our
conclusion as to the President’s power of removal of
executive officers, by reference to the statutes passed and
practice prevailing from 1789 until recent years in respect
of the removal of judges, whose tenure is not fixed by
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Article III of the Constitution, and who are not strietly
United States Judges under that article. The argument
is that, as there is no express constitutional restriction as
to the removal of such judges, they come within the same
class as executive oflicers, and that statutes and practice
in respect of them may properly be used to refute the
authority of the legislative decision of 1789 and acqui-~
escence therein,

The fact seems to be that judiecial removals were not
considered in the discussion in the First Congress, and
that the First Congress, August 7, 1789, 1 Stat. 50-53,
¢. 8, and succeeding Congresses until 1804, assimilated the
judges appointed for the territories to those appointed
under Article III, and provided life tenure for them,
while other officers of those territories were appointed for
a term of years unless sooner removed. See as to such
legislation dissenting opinion of Mr. Justice McLean in
United States v. Guthrie, 17 How. 284, 308. In American
Insurance Company v. Canter, 1 Peters 511 (1828), it
was held that the territorial courts were not constitutional
courts in which the judicial power conferred by the Con-
stitution on the general government could be deposited.
After some ten or fifteen years, the judges in some terri-
tories were appointed for a term of years, and the Gov-
ernor and other officers were appointed for a term of years
unless sooner removed. In Missouri and Arkansas only
were the judges appointed for four years if not sooner
removed,

After 1804, removals were made by the President of
territorial judges appointed for terms of years, before the
ends of their terms. They were sometimes suspended
and sometimes removed. Between 1804 and 1867, there
were ten removals of such judges in Minnesota, Utah,
Washington, Oregon and Nebraska. The executive de-
partment seemed then to consider that territorial judges
were subject to removal just as if they had been executive
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oflicers, under the legislative decision of 1789, Such was
the opinion of Attorney General Crittenden on the ques-
tien of the removal of the Chief Justice of Minnesota
Territory (5 Op. A. G. 288) in 1851. Since 1867, terri-
torial judges have been removed by the President, seven
in Arizong, one in Hawaii, one in Indian Territory, two
in Tdaho, three in New Mexico, two in Utah, one in
Wyoming, ‘

The question of the President’s power to remove suceh

a judge, as viewed by Mr., Crittenden, came before this -

Court in United States v. Guthrie, 17 How. 284. The
relator Goodrich, who had been removed by the President
from his office as a territorial judge, sought by manda-
mus to compel the Secretary of the Treasury to draw his
warrant for the relator’s salary for the remainder of his
term after removal, and contested the Attorney General’s
opinion that the President’s removal in such a case was
valid. This Court did not decide this issue, but held that
it had no power to issue a writ of mandamus in such a
case. Mr. Justice McLean delivered a dissenting opinion
(at page 308). He differed from the Court in its holding
that mandamus would not issue. He expressed a doubt
as to the correctness of the legislative decision of the First
Congress as to the power of removal by the President
alone of executive officers appointed by him with the con-
sent of the Senate, but admitted that the decision as to
them had been so acquiesced in, and the practice had so
conformed to it, that it could not be set aside. But he
insisted that the statutes and practice which had governed
the appointment and removal of territorial judges did
not come within the scope and effect of the legislative
decision of 1789. He pointed out that the argument upon
which the decision rested was based on the necessity for
Presidential removals in the discharge by the President
of his executive duties and his taking care that the laws be
faithfully executed, and that such an argument could not
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apply to the judges over whose judicial duties he could not
properly exerciso any supervision or control after their
appointment and confirmation.

In the case of McAllister v. United States, 141 U. 8.
174, a judge of the District Court of Alaska, it was held,
could be deprived of a right to salary as such by his sus-
pension under Revised Statutes 1768, That section gave

the President in his discretion authority to suspend any -

civil oflicer appointed by and with the advice and con-

sent of the Scnate, except judges of the courts of the
United States, until the end of the next session of the .
Senate, and to designate some suitable person, subject to -

be removed in his diseretion by the designation of
another, to perform the duties of such suspended officer.
It was held that the words “ except judges of the courts
of the United States ” applied to judges appointed under
Article IIT and did not apply to territorial judges, and
that the President under § 1768 had power to suspend a
territorial judge during a recess of the Senaté, and no
recovery could be had for salary during that suspended
period. Mr, Justice Field, with Justices Gray and Brown,
dissented on the ground that in England by the act of
13th William III, it had become established law that
judges should hold their offices independent of executive
removal, and that our Constitution expressly makes such
%xmltation as to the only judges specifically mentioned in
it and should be construed to carry such limitation as to
other judges appointed under its provisions.

Referring in Parsons v. United States, 167 U. 8. 324, at
p. 337, to the McAllister case, this Court said:

. “ The case contains nothing in opposition to the conten-
tion as to the practical construction that had been given
to the Constitution by Congress in 1789, and by the gov-
izglé;nsnt generally since that time and up to the Aect of

TI_le questions, first, whether a judge appointed by the
President with the consent of the Senate under an act of

A ey,
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Congress, not under au thority of Arti,clc 111 of thg Con-
stitution, ean be removed by the President alone u'nihqut
the consent of the Senate, second, whether tl}e legislative
decision of 1780 covers such a case, qnd third, whether
Congress may provide for his removal in some other way,

‘present considerations different from those which apply

in the removal of cxecutive officers, and therefore we do
not decide them. : |

We come now to consider an argumen@ advanced n,n.d
strongly pressed on behalf of the complainant, that this
case concerns only the removal of a postmaster; that a
postmaster is an inferior officer; t?mt suc}3 an office w?q
not included within the legislative decision (?f 1789,
which related only to superior oﬂ‘ice;rs to be appointed ll)ly
the President by and with the advmg anfi consgnt of t’ e
Senate. This, it is said, is the distinction Whlch. Chzgf
Justice Marshall had in mind in Marbury v. Madison, in
the language already discusse}d m respect of t.he .Pre‘sl-
dent’s power to remove & Distriet of Columbia justice
of the peace appointed and conﬁr'med.for a term of years.
We find nothing in Marbury v. M ao?zson to indicate aﬁry
such distinction. It can not be certainly afﬁrrqed wheft er
the conclusion there stated was based on a dissent Irom

~ the legislative decision of 1789, or on the fact that the

i f Congress
office was created under the spetfxal.power 0 .
exclusively to legislate for the District of Columbia, or

" on the fact that the office was & judicial one or on the

i e that it was an inferior office. In view of t.he
zlgag?:z%cwhat was really the basis of the remarks re}x?d
on, and their obiter dictum character, they can certamgg
not be used to give weight to the aggument that the 17

ision only related to superior officers.
de;‘llsxe very);xeated discussions during General Jackson’s
Administration, except as to 1Ehe removal of §ecretary
Duane, related to the distribution of offices which were,

" most of them, inferior offices, and it was the operation of
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the legislative decision of 1789 upon the power of removal
of incumbents of such offices that led the General to re-
fuse to comply with the request of the Senate that he
give his reasons for the removals therefrom. It was to
such inferior officers that Chancellor Kent’s letter to Mr.
Webster, already quoted, was chiefly directed; and the
language cited from his Commentaries on the decision of
1789 was used with reference to the removal of United
States marshals. It was such inferior offices that Mr.
Justico Story conceded to be covered by the legislative
deeision, in his Treatise on the Constitution, already cited, -
when he suggested a method by which the abuse of
patronage in such offices might be avoided. It was with
reference to removals from such inferior offices that the
already cited opinions of the Attorneys General, in which
the legislative decision of 1789 was referred to as con-
trolling authority, were delivered. That of Attorney Gen-
eral Legare (4 Op. A, G. 1) affected the removal of a
surgeon in the Navy. The opinion of Attorney General
Clifford (4 Op. A. G. 603, 612) involved an officer of the
same rank. The opinion of Attorney General Cushing
(6 Op. A. G. 4) covered the office of military storekeeper.
Finally, Parson’s case, where it was the point in judgment,
conclusively establishes for this Court that the legislative
decision of 1789 applied to a United States attorney, an
inferior officer. :

It is further pressed on us that, even though the legisla-
tive decision of 1789 included inferior officers, yet under
the legislative power given Congress with respect to such
officers, it might directly legislate as to the method of their
removal without changing their method of appointment
by the President with the consent of the Senate, We do
not think the language of the Constitution justifies such
a contention.

Section 2 of Article II, after providing ‘that the Presi-
dent shall nominate and with the consent of the Senate

o A A TR AL I e -3¢ e s N
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appoint ambassadors, other public ministers, consuls,
ourt and all other officers of the

appointments are not herein other-

d which shall be established by law,

ut the Congress may by law vest
t of such inferior officers a8 they think
resident alonc, in the courts of law or in
» In United Stales V. Perkins,
gracduate of the Nuval

ght suit to recover his galary for the

by the gecretary of the Navy.
ablished by Re-

iding that no officer in the
military or naval service chould in time of peace be dis-
in pursuance of a sentence of

missed from gervice, except
to be an infringe-

court-martial. The section was claimed
ment upon the constitutional prerogative of the Execu-
tive. The

Court of Claims refused to yield to this argu-
ment and said:
« Whether or
removal incident t0 the power of appointm
inted by the President by and with

officers who are 2 point:
the advice and consent of the Senate under the guthority
of the Constitution, Article 2, Section 2, does pot arise In
d not be considered. We have no doubt
that when Congress by law vests the appointment of
inferior officers in the heads of departments, it may limit
and restrict the power of removal as it deems best for
the public interest. The constitutional authority in
t the appointment implies authority
such laws

Congress to thus ves
nd regulate the removal by
relation to the officers 80 ap-
has no constitutional

not Congress can restrict the power of
ent to those

to limit, restrict, 8
as Congress may enact In

pointed. The head of & department
prerogative of appointment to offices independently of
and by such legislation he

the legislation of Congress,

must be governed,
R a3 e incident thereto.”
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] .’I‘his language of the C i |
ih'll.?} Court and the judgm(z:;j;tvgftsciginségas approved by
1 i ;
- :OI;(;:\I;?:V éo remove inferior executive officers, lik
e overs superior executive officers, is an inc"id1 ;
of the power f) a})‘pomt them, and is In its natur o
e Ic > cr, | I'he authority of Congress given betin
execpting ¢ 0u;sc to vqst the appointment of such i i?' for
o iu;mwg uzeads.ot departments carries with it " 51‘10!' |
powe,:tg qu y to invest the heads of departmen?u th
power gnd gqvcé Tt has been the practice of Con o
do so and 11:118' ourb. has .recognized that'powergm S’;}?
Court ! comfn } &cfogmzed in the Perkins caso that C :
(,gﬁcérs ) com }1 glg the appointment of such inf for
e ot 1ea} s of de‘pzwtments, may prescrib tnei.
onia regu st ;ms;l controlling and restricting the laft or in
the oxercise © the power of removal. But the Cir ot
e oy S, s
e . alf of the
th tgxg;ag;f;?gb:lau;e ena:bles Congress toac‘ﬁiilir;t’itthﬁ’t
o pzmmanct: 'of it, the power to remove_or Sfl ,
rieht 1o party }I))j f in the exercise of that powér '.[fe
tions of that clauég i?xdbﬁoﬁf t’he e e im.plica('z
'o " ) rm i . |
pr l;:s;ﬁ:i n(;i; tg:a sepﬁrat-ion of goverxglﬁnzr}ifalcgg::égtlenal
| Sl mcidil; til e bé:»ower of Congress to regula:te re-
e oy the exercise of its constitutional
power fo veat ppointments of inferior officers in th
heads of de ;) thnients, certainly so long as Congress do .
not exercise ‘tﬁ gowet:, th‘e power of removal m o
e o eh onstlt'u'tlon places it, with the P "y
of the executive power, in accordance ;?istg

N t » - .
he legislative decision of 1789 which we have be
, ; en con-

sidering.
Whether the acti ' ving the neces
) action of Con, i ing th
” ' gress in remo
y for the advice and consent of the Senate, and puttin‘
3 g

the power of appoi
ppointment i i
Lo ent in the President alone, would
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make his power of removal in such cago any morc sub-
ject to Congressional legislation than before is a question :
this Court did not decide in the Perkins case. Under
tho reasoning upon which the legislative decision of 1789
was put, it might be diflicult to avoid a negative answer,
but it is not before us and we do not decide it.

The Perkins case 18 limited to the vesting by Congress
of the appointment of an inferior officer in the head of &

‘department. The condition upon which the power of

Congress to provide for the removal of inferior officers

rests is that it shall vest the appointment in some ohe
other than the President with the consent of the Senate.
Congress may not obtain the power and provide for the
removal of such offieer except on that condition. If it
does not choose to entrust the appointment of such in-
ferior officers to less authority than the President with
the consent of the Senate, it has no power of providing
for their removal. That is the reason why the suggestion
of Mr. Justice Story, relied upon in this diseussion, can
not’ be supported, if it is to have the construction which
is contended for. He says that, in regard to inferior
. officers under the legislative decision of 1789, « the remedy
for any permanent abuse (i. e. of executive patronage)
is still within the power of Congress by the simple expe-
dient of requiring. the consent of the Senate to removals
in such cases.” It is true that the remedy for the evil

of political executive removals of inferior office? is with
edient, but it includes & change

Congress by 2 simple exp
of the power of appointment from the President with the
consent of the Senate. Congress must determine first

that the office is inferior, and second that it is willing that

the office shall be filled by appointment by some other
authority than the President with the consent of the
Senate. That the latter may be an important considera-
tion is manifest, and is the subject of comment by this
Court in its opinion in the case of Shurtleff v. United
States, 189 U. 8. 311, 315, where this Court said:
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. “To take away this power of removal i i

mfer}or office created by statute, altlﬁulghretlgg‘f}zt;zuin
gﬁg;{}fggor aél agpoisntment thereto by the President ang

irmation by the enate, would requi

explicit language. It should nof bg hlc;(;dvizy ggza:a;n .
away by mere inference or implication, Congres hen
regarded the f)fﬁce as of sufficient importance tfr m:.k a:
proper to fill it by appointment to be made by the Pr8 1
dent and confirmed by the Senate. It has thereby clas?elc;

it as appropriately coming under the direct supervision of

the President and to be admini
c | ' nistered by office -
pofmted by iufn (and confirmed by the .Senate;.s w?fh
reference to hl.S constitutional responsibility to see that
the laws are faithfully executed. Art. 2 sec. 3.7
uHItl; is ?ald that, ’for forty years or more, postmasters were
all| gec:;vs glgoomted bydthe Postmaster General. This
‘ ngress under the excepting clause
:;d:}(li. But thereafter Congress required certain 8315;2;
of 1! em t}fo Itl)e, as they now are, appointed by the Presi-
! t'gu the consent of the Senate, This is an indica~
‘ :?31 b gg (gggsgggzs dfeirl?edsappointment by the President
of the Senate essential to th i
welfare, and, until it is willin ir appor i
\ , , g to vest their appoint
in the head of the De D it 0o
Department, they will be subj
zszval by the Pres1d§nt alone, and any legislatignl‘sgt t;i:
xé lfary must fall as in conflict with the Constitution.
b éﬁg;lngf ug, then, the fact§ as to acquiescence by all
RS a: t(t) :xe(l‘;a;rfamm%nt in ﬂ}l}e legislative decision
1789, ive officers, whether i i
ferior, we find that fr ' atil 1863, & period of 74
2 om 1789 until 1863, a period
years, there was no act of Con e
e ‘ gress, no exeecuti
?;tc}oiooqfeillfm%i ofttléls Court at variance with th:avsei{:’
e First Congress, but there was .
seen, clear, affirmative niti i SN
ofc‘)che Go:rernment. recognition of it by each branch
ur conclusion on the merits, sustai |
. 2 ained by th -
ments before stated, is that Article IT grants ti thee ' ;:55111-
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dent tho exceutive power of the Government, 1 €., gm
general administrative control of 'thoso executing ,u;
laws, including the power of e!,ppomtment and r('zmoglz}

of exceutive officers—a conclusion conﬁ.rmed by his o dl-
gation to take care that the laws }3& fmthft‘llly :executg ;
that Article IT cxcludes the exercise of legislative pow;zr
by Congress to provide for z}ppomtmonts apd ;“cmov& s,‘
except only as granted therein to 'Congmss_m the m{u 51
of inferior offices; that Congress 18 only given power Lo

provide for appointments and removals of inferior officers

after it has vested, and on condit.ion that it does -\éeSt{
their appointment in other authority thz'n} the frt(;fl en'
with the Senate’s consent; that the provisions o ei gec

ond section of Article I, which ’blend action by the legis-
lative branch, or by part of it,. in the work of thcriz eximg-
tive, are limitations to be strictly construefi anc no (:;
be extended by implication; that the Pre.asu%ents pov;;ef

of removal is further established as an .mmdentbto 15;
specifically enumerated function of a,ppomtr.ner'lcti 3tr éanc
with the advice of the Senate, but that such inci fm oe,i
not by implication extend to removals the Senate’s p%vgizd
of checking appointments; and. finally thatpto o
otherwise would make it imp.ossmle‘ for _the regl e té
in case of political or other differences with the Sena

or Congress, to take care that the laws be faithfully

cuted. .
ex{‘iVe come now to a period in the history of the Govern-

ment when both Houses of Congress attempted: to E}?
verse this constitutional construction and to subject the
power of removing executive officers appointed by ! t;
President and confirmed by the Senate to the contro 0
the Senate—indeed, finally, to the asgumed po_we;'l in
Congress to place the removal of such officers anywhere
i ment. .
" "Jg}}ﬁs?g::al grew out of the gerious politica:l dlffereﬁce
" petween the two Houses of Congress and President John-

R
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son. There was a two-thirds majority of the Republican
party in control of each IHouse of Congress, which re-

sented what it feared would be Mr, Johnson’s obstructive
course in the enforcement of the reconstruction measures, '
in respect of the States whose people had lately been at

war against the National Government. This led the two
ITouses to enact legislation to curtail the then acknowl-
cdged powers of the President. It is true that, during
the latter part of Mr, Lincoln’s term, two important,
voluminous acts were passed, each containing a section

which seemed inconsistent with the legislative decision of

1789, (Act of February 25, 1863, 12 Stat. 665, ¢. 58, § 1,
Act of March 3, 1865, 13 Stat. 489, c¢. 79, § 12); but they
were adopted without discussion of the inconsistency and
were not tested by executive or judicial inquiry. The real
challenge to the decision of 1789 was begun by the Act
of July 13, 1866, 14 Stat. 92, c. 176, forbidding dismissals
of Army and Navy officers in time of peace without a
sentence by court-martial, which this Court, in Blake v.
United States, 103 U. 8. 227, at p. 235, attributed to the
growing differences between President Johnson and Con-
gress, ‘

Another measure having the same origin and purpose

. was g rider on an army appropriation act of March 2,

1867, 14 Stat, 487, c. 170, § 2, which fixed the headquar-
ters of the General of the Army of the United States at

~ Washington, directed that all orders relating to military

operations by the President or Secretary of War should
be issued through the General of the Army, who should
not be removed, suspended, or relieved from command,
or assigned to duty elsewhere, except at his own request,
without the previous approval of the Senate; and that
any orders or instructions relating to military operations
issued contrary to this should be void; and that any offi-
cer of the Army who should issue, knowingly transmit,
or obey any orders issued contrary to the provisions of

R e P O
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this section, should be linble to imprisonment for years.
By the Act of March 27, 1868, 15 Stat. 44, c. 34, § 2, the
next Congress repealed a statutory provision as to appeals

- in habeas corpus cascs, with the design, as was avowed
by Mr. Schenek, chairman of the llouse Committee on
Ways and Means, of preventing this Court from pass-
ing on the validity of reconstruction legislation. 81 Con-
gressional Globe, pages 1881, 1883; Ex parlc McArdle,
7 Wall. 506.

But the chicf legislation in support of the reconstruction
policy of Congress was the Tenure of Office Act, of March
2, 1867, 14 Stat. 430, c. 154, providing that all officers
appointed by and with the consent of the Senate should
hold their offices until their successors ghould have in like
manner been appointed and qualified, and that certain
heads of departments, including the Secretary of War,
chould hold their offices during the term of the President
by whom appointed and one month thereafter subject to
removal by consent of the Senate. The Tenure of Office
Act was vetoed, but it was passed over the veto. The
House of Representatives preferred articles of impeach-
ment against President Johnson for refusal to comply
with, and for conspiracy to defeat, -the legislation above

referred to, but he was acquitted for lack of a two-thirds

yote for conviction in the Senate.
In Parsons v. United States, supra, the Court thus re-
fers to the passage of the Tenure of Office Act (p. 340):
“ The President, as is well known, vetoed the tenure of

office act, because he said it was unconstitutional in that -

it assumed to take away the power of removal constitu-
tionally vested in the President of the United States—a
power which had been uniformly exercised by the Execu-
tive Department of the Government from its foundation.
Upon the return of the bill to Congress it was passed
over the President’s veto by both houses and became a

law. The continued and uninterrupted practice of the
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Government from 1783 was thus broken in upon and
c‘hanged by the passage of this act, so that, if constit
tional, thereafter all executive officers Wh;)se ‘a oin"z-
ments had been made with the advice and consenf gf th~
-Senate could not be removed by the President with i
th?‘ ti(;nc;;!l'rgnce of the Senate in such ordér of removalou
r. Blaine, who was in Con i i .
Wz?rfls speaking of this bill, said :gfﬁsvﬁst:fl :?:2::; ai:er:
osition—a new departure from the long-established ﬁ Zp
of the Federal Government—and for that reason ifsfge
n)o u.ilmr,.personally degrading to the incumbent’of t}(:r
1 rcsu.lcntml. chair. It could only have grown out of be
normal excitement created by dissensions betwee zh-
two great departments of the Government. . ! Thz
measure was rgsorted to as one of self-defense ag:;jx'xst th
?ilieggd aggressxo:&s and unrestrained powér of the exem;i
o ; c epartment.” Twenty Years of Congress, vol. 2, 273,
‘ T?le ex‘treme provisions of all this legislation were a full
Lustlﬁca.tlon for the considerations so strongly advanced
f y Mr: Madlson and his associates in the First Congress
or insisting that the power of removal of Vexecutiveuofﬁ
c?rs by the President alone was essential in the divisior;
godic;wei };E;;l\ingénd t}le eleecutive and - the legislative
lies. : ed in a clear degree the paralysi
;&;gxézgtgepzitrgsix; dSzI:’tce a,ngdh Congress couldpsubjgctst}tg
tive : roy the princi scuti
sponsibility and separation of tie pog}:rs? fsiiglutui}:; 11;6-
the framers of our Government, if the Pl:esident had ny
power of removal save by consent of the Senate., It .
an attempt to re-distribute the powers and minin;i ose
of the President. 7 those
‘ After President Johnson’s term en inj
invalidity of t}xe'Tenure of Office Aetd 183 ’igl iaiﬁigyinwd
vatlon'were immediately recognized by the Executlim-
and objected to. General Grant, succeeding Mr. Johns;;:

e S ]
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in the Presideney, camet}tl;',;l rec(;mmc}\(le(i in his first
sare the total repeal of the act, sayIng: :
m(:?;atbtr‘ng; be well I;:»3 mention here the embarrassme;ﬁs
. possible to arise from Jeaving on the statute books the
so-called ¢ tenure-of-office acts, and to earnestly i;com-
mend their total repeal. Tt could 1}01; %mve been the 12—
tention of the framers of the Consmtutm)n, \zvhen pﬁovzli
ing that appoiniments made by the President b;oul(l

receive the consent of the“Senatc, that the latt@ s\lf)u1 (
have the power to retain in office persons plnccd)t:hgxf )g
Federal appointment, against the'wﬂl of the I l'%lte;d .
The law is inconsistent with a faithful and iaﬂicmn -
ministration of the Government. Wpat faith cantan
Executive put in officials forced upon him, and thos;al, {{)i(i),
whom he has suspended for reasor}?. Ho?v will suc t% -
cials be likely to serve an Administration which 63;'
‘know does not trust them?” 9 Messages and papers O

sidents, 3992.

ﬁliﬁiﬁ:ﬁ?:‘esponse to this, a bill for repeal of that ﬂact
passed the House, it failed in t%le.Senate, and, ’thou_g};
the law was changed, it still hrmtgd the Presidentia.
power of removal. The feeling growing out of the 00}!11-
troversy with President Johnson retained the act onst :
statute book until 1887, when 1t was repea.led. 72;1 C(?l
500, ¢. 353. During this interfral, on June 8,‘18 2 t}?
~ gress passed an act reorganizmg and consolidating ! e
Post Office Department, and provided that the Postmaster

i i inted by -
1 and his three assistants sh.ould be appoin
gxzn;ri:sident by and with the advice and consent of the

i 17
Qenate and might be removed 1n the same manner.
gﬁfﬁ 284 ¢. 335, § 2. In 1876 the act here under discus-
sion was,passed, making the consent of the Senate nec-

essary both to the appointment and removal of first, sec- .

i t, 80, ¢. 179, § 6.

ond and third class postmasters. 19 Stat, 80, ,
In the same interval, in March, 18?36, President Cleve-
land, in discussing the requests which the Senate had

P
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made for his reasons for removing officials, and the as-
sumption that the Senate had the right to pass upon those
removals and thus to linit the power of the President,
said: :

“ 1 believe thé power to remove or suspend such officials
i8 vested in the President alone by the Constitution, which
in express terms provides that ¢ the executive power shall
be vested in o President of the United States of America,’
and that ‘he shall take care that the laws be faithfully

- executed.)

“The Senate belongs to the legislative branch of the -

Government, When the Constitution by express provi-

sion super-added to its legislative duties the right to ad-
vise and consent to appointments to office and to sit as a
court of impeachment, it conferred upon that body all .
the control and regulation. of Executive action supposed
to be necessary for the safety of the people; and this ex-
press and special grant of such extraordinary powers, not
in any way related to or growing out of general Penatorial
duties, and in itself a departure from the general plan of

our Government, should be held, under a familiar maxim

of construction, to exclude every other right of inter-
ference with Executive functions.” 11 Messages and
Papers of the Presidents,.4964. '

The attitude of the. Presidents on this subject has been
unchanged and uniform to the present day whenever an
issue has clearly been raised. In a message withholding
his approval of an act which he thought infringed upon
the executive power of removal, President Wilson said:

“ Tt has, I think, always been the accepted construction
of the Constitution that the power to appoint officers of
this kind carries with it, as an incident, the power to re-
move. I am convinced that the Congress is without con-

stitutional power to limit the appointing power and its

incident, the power of removal, derived from the Constitu-
tion.,” 59 Congressional Record (June 4, 1920}, 8609,
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i idge, i Congress, in

And President Coolidge, in a messngo 1}0
response to a resolution of the Senate that.xt was .the sense
of that body that the President should immediately re-

quest the resignation of the then Secretary of the Navy, -

1"el?‘hl‘\af(ci).ofﬁcial recognition can be given t‘o ‘the passage of
the Senate resolution relative to their opinion concerning
members of the Cabinet or other officers under exceutive
Oﬁﬁtﬂ.ﬂ-’ The dismissal of an officer of the Gov?mmcnt,
sucI; as is involved in this case, other 'thzm by unpewgl?-
ment, is exclusively an executive functlon’., I regard tns{
as a vital principle of our )(}(;\;’(;mment. 65 Congres-~
i Feb. 13, 1924), 2335. o
smllixalsg:: (:)r?tge foregéing Presidential declarations, it is
contended that, since the passage of the Tenure of Oﬁ.ice
Act, there has been general acquifascence by _the Executive
in the power of Congress to forbid the President {Lloneh to
remove executive officers—an acquiescence which has
changed any formerly accepted eonsh-tutmnal congtruc(;
tion to the contrary. Instances are elted'of the signe
“approval by President Grant and othe; Pre&dents} of ligls-
lation in derogation of such constn‘mtlon. We t}Emk t ese
are all to be explained, not by acquiescence therem,.but' v
reason of the otherwise valuable effect of the leglslfatg)lx;
approved. Such is doubtless the explgmtlon of tl
executive approval of the Act ‘of ‘1876, which we m}'f con:
sidering, for it was an appropriation act on which the sec
tion here in question was imposed as a,.nder.
In the use of Congressional legislation to support or

change a particular construction of the Constitution by

iescence, its weight for the purpose must depend not
ifl(il;l lﬁ;con t};e nature of the que.sti{)q, but also upoxfl tie
attitude of the executive and judicial branfzhes of the
Government, as well as upon tl’xe number of instances in
the execution of the law in which opportunity for objec-
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tion in the courts or elsowhero is afforded. When in-
stances which actually involve the question are rare, or
have not in fact occurred, the weight of the mere presence
of acts on the statute book for a considerable time, as
showing general acquiescence in the legislative assertion of
a questioned power, is minimized. No instance is cited to
us where any question has arisen respecting a removal of a,
Postmastér General or one of his assistants. The Presi-
dent’s request for resignations of such officers is generally
complied with. The same thing is true of the postmasters,
There have been*many executive removals of them and
but few protests or objections, Even when there has been
a refusal by a postmaster to resign, removal by the Presi-
dent has been followed by a nomination of g successor,
and the Senate’s confirmation has made unimportant the
inquiry as to the necessity for the Senate’s consent to the
removal, :

Other acts of Congress are referred to which contain
provisions said to be inconsistent with the 1789 decision.
Since the provision for an Interstate Commerce Commis-
sion, in 1887, many administrative boards have been
created whose members are appointed by the President,
by and with the advice and consent of the Senate, and
In the statutes creating them have been provisions for
the removal of the members for specified causes, Such
provisions are claimed to be inconsistent with the in-
dependent power of removal by the President. This,
however, is shown to be unfounded by the case of Shurtleff
v. United States, 189 U, 8. 311 (1903). That concerned”
an act creating a board of general appraisers, 26 Stat, 131,
136, c. 407, § 12, and providing for their removal for in-
efficiency, neglect of duty or malfeasance in office. The
President removed an appraiser without notige or hearing.
It was forcibly contended that the affirmative language
of the statute implied the negative of the power to re-
move, except for cause and after g hearing. This would
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have been the usual rule of construction, but the Court
declined to apply it. Assuming for the purpose of ?hz}t.
case only, but without deciding, that Congress might hm}t
the President’s power to remove, the Court hglfl that, in
the absence of constitutional or statutory provision other-
wise, the President could by virtue of his generixl power
of appointment remove an officer, tlioug}l appointed by
and with the advice and consent of the Senale, ‘and not-
withstanding specific provisions for his rcmf)\ml for eause,
on the ground that the power of rel?xoyal inhered in ti\(i
power to appoint. This is an indication that many of the
statutes cited are to be reconciled to the unrestrlctfad
power of the President to remove, if he chooses to exercise
T, .
hl?i‘ﬁgleare other later acts pointed out in which, doubt-
less, the inconsistency with the independent power of tl}e
President to remove is clearer, but these can not be sgld
really to have received the quiescence of the executive |
branch of the Government. Whenever there .has t.)een 8
real issue in respect of the questior} of ’Premdentlail re-
movals, the attitude of the Exet?utwe in Congress%pal
message has been clear and positive against the vahdlgy
of such legislation. The language of Mr. Clevelap hm
1886, twenty years after the Tenure of Oﬁ‘lct? A}ct, in (;S
controversy with the Senate in respect qf h1:°.~ mc?epenﬁ-
ence of that body in the matter of removing inferior ofi-
cers appointed by him and confirmed by the Se.na;te, was
* quite as pronounced as that of Ger}eral J ackson in & 311\11/;1-
Jar controversy in 1835. Mr. Wilson in 1‘&{20 sf.nd r.
Coolidge in 1924 were quite es all-embracing in thgg
views of the power of removal as General Gfrant in 1869,
and as Mr, Madison and Mr. John Adams in 1789.

The fact seems to be that all dep.artmc?nts of the Gov-
ernment have constantly had in mind, since the passage
of the Tenure of Office Act, that the questfon of power
of removal by the President of officers appointed by him

T T T .
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with the Senate’s consent, has not been settled adversely
to the legislative action of 1789 but, in spite of Con-
gressional action, has remained open until the conflict
should be subjected to judicial investigation and decision.

The action of this Court can not be said to constitute
assent to a departure from the legislative decision of 1789,
when the Parsons and Shurtleff cases, one decided in
1897, and tho other in 1903, are considered; for they cer-
{ainly leave the question open. Wallace v. United
Stales, 257 U. S. 541. Those cases indicate no tendency
to depart from the view of the Tirst Congress. This
Court has, since the Tenure of Office Act, manifested an
earnest desire to avoid a final settlement of the question
until it should be inevitably presented, as it is here.

An argument ab inconvenienii has been made against
our conclusion in favor of the executive power of removal
by the President, without the consent of the Senate—
that it will open the door to a reintroduction of the spoils
system. The evil of the spoils system aimed at in the
civil service law and its amendments is in respect of
inferior offices. It has never been attempted to extend
that law beyond them. Indeed, Congress forbids its
extension to appointments confirmed by the Senate,
except with the consent of the Senate. Act of Jan-
uary 16, 1883, 22 Stat. 403, 406, c¢. 27, sec. 7. Re-
form in the federal civil service was begun by the Civil
Service Act of 1883, It has been developed from that
time, so that the classified service now includes a vast
majority of all the civil officers. It may still be enlarged
by further legislation. The independent power of re-
moval by the President alone, under present conditions,
works no practical interference with the merit system.
Political appointments of inferior officers are still main-
tained in one important class, that of the first, second
and third class postmasters, collectors of internal revenue,
marshals, collectors of customs and other officers of that
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kind, distributed through the country. They are ap-
pointed by the President with the consent of the_ Senate.
It is the intervention of the Senate in their appomtrpcnt,
and not in their removal, which prevents t.heir classifica-
tion into the merit system. If such appomtments were
vested in the heads of departments to wh'm:h they belonig,
they could be entirely removed from politics, and that i
what a number of Presidents have recomx{lcnded. I’ms'nw
“dent Hayes, whose devotion to the promotmn of the merit
system and the abolition of the spoils system was un-
questioned, said, in his 44h Annual Message, f)f Decgm’-
ber 6, 1880, that the first step to improvement in the civil
" gervice must be a complete divorce between Congress and
the Executive on the matter of appointments, and he
recommended the repeal of the Tenure of Office Act of
1867 for this purpose. 10 & 11 Messages and Papers qf
the Presidents, 4555-4557. The extension of the ment
rests with Congress. ) .
Sy%fehlit, then, are the elements that enter mtq our deci-
gion of this case? We have first a cpnstructlon of ’Ehe
Constitution made by a Congress which was to provu'ie
by legislation for the organiza,tiog of the (}ovemment in
accord with the Constitution which had just th_en beeg
adopted, and in which there were, as representatives an
senators, a considerable number of those who ha{l bt?en
members of the Convention that framed the Constitution
and presented it for ratification. It was the Congress
that launched the Government. 1t was the Cox}gregs that
rounded out the Constitution itself !)y the proposing of
the first ten amendments which hs}d in effect beep prom-
ised to the people as a consideration for.the ratification.
It was the Congress in which Mr. Madison, one of the
first in the framing of the Constitutm?, led also in the
organization of the Government qnder it. It was a Con-
gress whose constitutional decisions have always been
regarded, as they should be regarded, as of the greatest
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weight in the interpretation of that fundamental instru-

ment, This construction was followed by the legislative
department and the cxecutive department continuously
for seventy-three years, and this although the matter, in
the heat of political differcnces between the Execcutive
and the Senate in President Jackson’s time, was the sub-
jeet of bitter econtroversy, as we have seen. This Court

has repeatedly laid down the principle that a contempo-

raneous legislative exposition of the Constitution when
the founders of our Government and framers of our Con-
stitution were actively participating in public affairs,
acquicseed in for a long term of years, fixes the construc-

tion to be given its provisions. Stuart v. Laird, 1 Cranch -

299, 309; Martin v. Hunter's Lessee, 1 Wheat. 304, 351;
Cohens v. Virginia, 6 Wheat. 264, 420; Prigg v. Pennsyl-
varia, 16 Pet. 544, 621; Cooley v. Board of Wardens, etc.,
12 How. 299, 315; Burroughs-Giles Lithographing Com-
pany v. Sarony, 111 U. S, 53, 57; Ames v. Kansas, 111
U. S. 449, 463-469; The Laura, 114 U. 8. 411, 416; Wis-
consin v. Pelican Ins. Co., 127 U. S. 265, 297; McPherson
v. Blacker, 146 U. S. 1, 28, 33, 35; Knowlton v. Moore,
178 U. 8. 41, 56; Fairbank v. United States, 181 U. 8.
283, 308; Ez parte Grossman, 267 U. S. 87, 118,

We are now asked to set aside this construction, thus
buttressed, and adopt an adverse view, because the Con-
gress of the United States did so during a heated political
difference of opinion between the then President and the
majority leaders of Congress over the reconstruction
measures adopted as a means of restoring to their proper
status the States which attempted to withdraw from the

Union at the time of the Civil War, The extremes to

which the majority in both Houses carried legislative
measures in that matter are now recognized by all who
calmly review the history of that episode in our Govern-
ment, leading to articles of impeachment against Presi-
dent Johnson, and his acquittal. Without animadvert-
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ing on the character of the measures taken, we are eor-
tainly justified in saying that they should not be given
the weight affecting proper constitutional construction to
be accorded to that reached by the First Congress of the
United States during 2 political calm and acquiesced in
by the whole Covernment for three-quarters of & century,
especially when {he new construction contended for has
never heen acquiesced in by either the exceutive or the
judicial departments. While this Court has studiously
avoided deciding the issuc until it was presented in such
a way that it could not be avoided, in the refercnces it
has made to the history of the question, and in the pre-
~ sumptions it has indulged in favor of a statutory con-
struction not inconsistent with the legislative decision of
1789, it has indicated a trend of view that we should not
and can not ignore. When, on the merits, we find our
conclusion strongly favoring the view which prevailed in
the First Congress, we have no hesitation in holding that
conclusion to be correct; and it therefore follows that the
Tenure of Office Act of 1867, in so far as it attempted
to prevent the President from removing executive officers
who had been appointed by him by and with the advice
and consent of the Senate, was invalid, and that subse-
quent legislation of the same effect was equally so.

Tor the reasons given, we must therefore hold that the
provision of the law of 1876, by which the unrestricted
power of removal of first class postmasters is denied to
the President, is in violation of the Constitution, and
invalid. This leads fo an -affirmance of the judgment of
the Court of Claims.

Before closing this opinion, we wish to express the obli-
gation of the Court to Mr. Pepper for his able brief and
argument as & friend of the Court. Undertaken at our

request, our obligation is none the less if we find ourselves

obliged to take a view adverse to his. The strong presen-
tation of arguments against the conclusion of the Court

rﬂi?;
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is of the utmest value in enabling the Court to satisfy

itself that it has fully considered all that can be said

N Judgment affirmed.
R. Justice HoLmEs, dissenting.

bMy brothers McRuyNow
! w8 Mc ps and Braw i
(iuhiqc}:i the (]l}CSUOH before us with exhaﬁiz?vehz;z:eaifi; '
and T sny o few words merely to i
m?nt with their conclusion. Y emphasiso my agree:
. il;}’ m:‘guments drawn from the exeéutive power of
t }iz Uiﬁ?%imét{ {md from his duty to appoint officers of
ite ates (when Congress does
: > ; t vest th -
pointment elsewhere), to t 3 i . b
. , ake care that the laws b
%;tﬁigﬂgt:icecuted, and to commission all officers of th:
es, seem to me spider’ i
control the dominant facts. "pider’s webs inadeause fo
mvgz r?ga:;:g tc;;i;aihv;ithcom office that owes 1ts existence
' ngress may abolish t k
Its duration and the lasts do-
pay attached to it while it 1
~ pend on Congress alone. Con fers o the
D s ol - Congress alone confers on the
appoint to it and at any time m
g‘insfer the power to other hands. With sueh};owei ova;
thatov(;n creation, I have no more trouble in believing
fre. ; ongress }333 power to prescribe g term of life for it
unde rgm any interference than I have in accepting the
- glxllyfi(iagt }potwerbcl.)f Congress to decree its end Ibhave
e trouble in accepting its power t .
tenure of an incumbent unti e Socae el
ntil Congress or the S
have assented to his ot e e
. removal. The duty of the i
dent to see that th Y oty that doos
e laws be executed is a duty th
at
not go beyond the laws or require him to aeﬁieve ncalgfes

' than Congress see \ i
. sees fit to leave within hi
: Vi > ithin his power.




e b s AN B W SR o g S Ay T ol e s it AR . e 48 A &‘éﬁ"imﬁkﬁm@y

178 OCTOBER TERM, 1926.

McRuynons, J., dissenting.

212 U.8.

ini Mz Jusrice MCREYNOLDS.
¢ separate opunon of ' -
r’ll;lllie fo}l)lowing provisions of gr};e Actt: Ig{z:l;;t;geng‘ﬁ({grw’
i Post Office Department,
?g;lg f(()(I:‘ til’;}() 10 Stat. 78, 80), have not been repealed
- 3

’ i - divided into
Or“s ggfr8§t ('\;‘hut the postmasters ghall 'be dxvx,dm;’e; o
{our cls;sscs [based on annual coxnpcnsatlfml}..iu;‘;oé <
?‘1 masters of the first, gecond, and thirc (; i 1(, g
e Jted and may be removed by t}xe Presic o
o apl?:;xnthe advice and congent of the Senate, m‘}xmovéd
in?dwtiheir offices for four years unless 800:;‘;, rlst, oY

ox(? suspended according to 1aw; and postm

d b
fourth class shall be appointed and may be removtz &nﬁ
the Postmaster-

General, by whom all appointmen
removals shall be notified to

the Auditor for the Post
' tment.” ) )
Oﬁ'l;}?e%iiﬁdreit nominated and with consent of the Sen:

t-class postmaster at
snted Frank S. Myers first-cla o
alf:rtaglilfg,l %re., for four years, commencing July 21, 19

i . The
and undertook to remove him Februar;;l 3, ;f}?grs Iy
Qenate has never approved the removal. :

) : refused to submit,
tested, asserted illegality of the order, e prescribed salary

th
tected. He sued to recover w3
?nd :Vhf ;iaer?od between February 3, 1920, :él(is ti‘tlg un:
1(3:21 Judgment must g0 against the Umtf S e
less .the President acted within powers cONIeIT |

itution.
Constitu I

May the President oust at \gf}ll ﬁﬁgftsetﬁﬁzrinﬁ;
poi i te's consent for
pointes i thiﬂ??&is removal without consent of that

an Act which i hich creates an in-
a statute whic
body? ey hi ?repgocn‘zzes restrictions on removal, ap-

i an :
fe!’.mi Orliﬁ gr?cumbent, and then remove mflthout, re;;gnaglﬂgc;
It)l?mre?trictions? Has he power to appoint ht?;h an inferior
che for a definite term under an Act which P

0

moval except as therein specified, and then arbitrarily
re

§

; %%M;;.m‘,\»«%i:m@;emﬁsww,”’\.‘\,P,Q, b

MYERS v. UNITED STATES. 179

52 McRey~owps, J., dissenting,

dismiss the incumbent and deprive him of the emolu-

ments? I think there is no such power. Certainly it is

not given by any plain words of the Constitution; and
the argument advanced to establish it seems to me forced
and unsubstantial.

A certain repugnance must attend the suggestion that
the President may ignore any provision of an Act, of
Congress under which he has proceeded. He should
promote and not subvert orderly government. The seri-
ous evils which followed the practice of dismissing civil
oflicers as eaprice or interest dictated, long permitted
under congressional enactments, are known to all. It
brought the public service to a low estate and caused
insistent demand for reform. *Indeed, it is utterly im-
possible not to feel, that, if this unlimited power of re-
moval does exist, it may be made, in the hands of a bold
and designing man, of high ambition and feeble prin-
ciples, an instrument of the worst oppression and most
vindictive vengeance.” Story on the Constitution, §1539.

During the notable Senate debate of 1835 (Debates,
23d Cong., 2d sess.) experienced statesmen pointed out
the very real dangers and advocated adequate restraint,
through congressional action, upon the power which stat-
utes then permitted the President to exercise.

Mr. Webster declared (p. 469): “ I deem this degree of
regulation, at least, necessary, unless we are willing to
submit all these officers to an absolute and perfectly irre-
sponsible removing power, a power which, as recently
exercised, tends to turn the whole body of public officers
into partisans, dependants, favorites, sycophants, and
man-worshippers.”

Mr. Clay asserted (id. 515): * The power of removal, as
now exercised, i3 nowhere in the Constitution expressly
recognized. The only mode of displacing a public officer
for which it does provide is by impeachment. But it has
been argued on this occasion, that it is a sovereign power,
an inherent power, and an executive power; and, there-
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power to make all laws, not only to carry into effect the
+ powers expressly delegated to itself, but those delegated

to the government or any department or officer thereof;

and of eourse comprehends the power to pass laws neces-
gary and proper to carry into effect the powers expressly
granted to the executive department. It follows, of
course, to whatover express grant of power to the execu-

tive the power of dismissal may be supposed to attach,

whother to that of seeing the law faithfully executed, or

to thoe still more comprehensive grant, as contended for

by some, vesting exccutive powers in the President, the

mere fact that it is a power appurtenant to another -
power, and necessary to carry it into effect, transfers it,
by the provisions of the Constitution cited, from the
executive to Congress, and places it under the control of
Congress, to be regulated in the manner which it may
judge best.” : ,

The long struggle for civil service reform and the legis-
lation designed to insure some security of official tenure
ought not to be forgotten. Again and again Congress
has enacted statutes preseribing restrictions on removals
and by approving them many Presidents have affirmed
its power therein. '

The following are some of the officers who have been
or may be appointed with consent of the Senate under
such restricting statutes.

Members of the Interstate Commerce Commission,
Board of General Appraisers, Federal Reserve Board,
Federal Trade Commission, Tariff Commission, Shipping
Board, Federal Farm Loan Board, Railroad Labor Board;
officers of the Army and Navy; Comptroller General;
Postmaster General and his assistants; postmasters of the

first, second and third classes; judge of the United States
Court for China; judges of the Court of Claims, estab-
lished in 1855, the judges to serve “during good behavior”;
judges of Territorial (statutory) courts; judges of the
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Supreme Court and Court of Appeals for the Ditifrmt. of
Columbia (statutory courts), appointed to serve during -
good behavior.”  Also members of the Board of Tax Ap-
peals provided for by the Act of Feb-rua.xy 26, 1926, t.o
serve for 12 years, who “shall be appointed by the Presi-
dent by and with the advice and consent of the Senate

“golely on the grounds of fitness to perform the duties of

the office. Members of the Board may be remoyed by
{he President after notice and opportunity for public hea.r-
ing, for inefficiency, neglect of duty or malfcasance
office but for no other cause.” -

Every one of these officers, we are now ,told in effect,
holds his place subject to the. President’s pleasure or
caprice.* And it is further said, that Cpngress cannot
create any office to be filled through appointment by the
President with consent of the Senate—except .;udges of
the Supreme, Circuit and District (consgtutmna:l)
courts—and exempt the incumbent from arbitrary dis-
missal. These questions press for answer; and thus the
cause becomes of uncommon magnitude.

IIL.

sne short of language clear beyond seri'ous dispu-
tat}irfﬁglfuld be held to clothe the President wx_th a}lthor'»
ity wholly beyond congressional con.trol arbitrarily to
dismiss every officer whom he app.omts except & ‘few
‘judges. There are no such words m'the Constitution,
and the asserted inference conflicts wgth the heretofore
accepted theory that this governm('sn.t is one of car‘?fully
enumerated powers under an inte}lxglble charter. “This
instrument contains an enumeration of powers expf‘essly
granted.” Gibbons V. Ogden, @ Wheat. 1, 187. Nor
should it ever be lost sight of, that the government of

i i iderations may possibly apply
#The suggestion that different const
to nonconstitutional judicial officers, 1 regard as a mere smoke screen.
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the United States is one of limited and enumerated pow-
ers, and that a departure from the true import and sense
of its powers is pro tanto the establishment of a new
Constitution. It is doing for the people what they have
not chosen to do for themselves. It is usurping the func-
tions of a legislator, and deserting those of an expounder
of the Iaw. Arguments drawn from impolicy or incon-
venicnee ought here to be of no weight. The only sound
principle is to declare, ita lex scripta est, to follow, and
to obey. Nor, if a principle so just and conclusive could
be overlooked, could there well be found a more unsafe
guide in practice than mere policy and convenience.”
Story on the Constitution, § 426,

If the phrase “ executive power” infolds the one now
claimed, many others heretofore totally unsuspected may
lie there awaiting future supposed necéssity; and no
human intelligence can define the field of the Presi-
dent’s permissible activities. “A masked battery of
constructive powers would complete the destruction of
liberty.” .

1V,

Constitutional provisions should be interpreted with
the expectation that Congress will discharge its duties no
less faithfully than the Executive will attend to his. The
legislature is charged with the duty of making laws for
orderly administration obligatory upon 2all. It possesses
supreme power over national affairs and may wreck as
well as speed them. It holds the purse; every branch
of. the government functions under statutes which em-
body its will; it may impeach and expel all civil officers.
The duty is upon it “to make all laws which shall be
necessary and proper for carrying into execution ” all pow-
ers of the federal government. We have no such thing
as three totally distinct and independent departments;
the others must look to the legislative for direction and
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support. “‘ In republican government the legislative au-
thority necessarily predominates.” “The Ifederalist,
XLVI, XVII. Perhaps the chief duty of the President
1s to carry into effect the will of Congress through such
instrumentalities as it has chosen to provide. Argu-
ments, therefore, upon the assumption that Congress may
wilfully impede exceutive action are not important.

The Constitution provides—

“Art T, Sce. 1. All legislative powers herein granted
shall be vested in a Congress of the United States, . . .
See. 2. ... The House of Representatives ... shall
have the sole power of impeachment. Sec.3. ... The
-Senate shall have the sole power to try all impeachments.

. . Sec. 8. The Congress shall have power ... To
establish post offices and post roads; ... To raise and
support armies To provide and maintain a navy;
To make rules for the government and regulation of the
land and naval forces; To make all laws which
shall be necessary and proper for carrying into execution
the foregoing powers, and all other powers vested by this
Constitution in the Government of the United States, or
in any department or officer thereof.”

“Art. II, Sec. 1. The executive power shall be vested
in a President of the United States. ...

“Sec. 2. The President shall be commander in chief of
the Army and Navy of the United States, and of the
militia of the several States, when called into the actual
service of the United States; he may require the opinion,
in writing, of the principal officer in each of the executive
departments, upon any subject relating to the duties of
their respective offices, and he shall have power to grant
reprieves and pardons for offenses against the United
States, except in cases of impeachment,.

“ He shall have power, by and with the advice and
consent of the Senate, to make treaties, provided two-
thirds of the senators present concur; and he shall nomi-
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é}:xt’(;teang i)y anc{ with the advice and consent of the
Ser co, s ]& I appomt ambassadors, other public minister
- consuls, judges of the Supreme Court, and all othes
: . 8, whose appointme
ll::}xl'el? gthermse provided for, and which shal?tgeaz:tngt
! ec y law; but ?he Congress may by law vest ghu
inp;;;;nnt]l:mn 'tlﬂf such inferior oflicers, g9 they think prope ”
Ae President alone, i ; : ' i .
Imiuls of departinents, " fhe courts of 1% or in the
“The President shall hay,
; hiave power to fill up all i
that may happen during the recess of fllx)e Se‘;gctincllae;

the United States.”

“Art, TIII, See. 1 The judici ;
, - % 1he judicial power of ¢ i
States, shall be vested in one Supreme Court afxg E?tf:g

inferior courts ag the Congress may from time to time

orsl‘ain and establish,

.

in lmf;c. 2& The’iudicigl. power shall extend to all cases
laws of aﬁxe eg;xgé g?szng under this Constitution th(;
' ates, and treatieg "y

shall be made, under their authority, mﬁde, or which

Vt

For the United States it '
I ' 1t is asserted—Ex
judges, the President may remove all officers c;g:tgzit:in
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i i i nate’s
ecutive or judicial appointed bgé::!{:;zga t)}:eri;r;;md
) : therein he canno trict
gonée;:fg,r:n ‘ The argument runs thus—The Constitution

Yy ' .

1 ional
gives the President all exccutive power of the nati

i me
government except us thisis checked or contrplled by so

is exccutive
“other definite provision; power to re?:lovi ;ﬁu;xmmme
and unconfined; accordingly, the‘ Presy .erid T e
at will. Further, the President 18 require

¢ faithfully exccuted; he cannot do this

aws b . :
ilzltestshi;%xay remove at will all officers whom he ap

thority.
s ts: therefore he has such au |
pog‘l}izg ;rg?lment assumes far too fnuch. ‘ General}ty, %::.
tual ouster of an officer is executive s.xctlon; %ut dgn;; "
E;zm};ae the conditions under which tl_us. ;rgg;s ; done o
i rimi
- Jative. The act of hanging & ¢ v
:fftls’zgt;;’y when and where and how he shall be hange

d
clearly legislative. Moreover, officers may be remove

by -direct legislation—the Act of 1820 hereafter referred

to did this. “ The essence of the legislative authority 1s
0 .

i h
to enact laws, OT, in other words, to prescribe rules for the

regulation of the society; while the execution of the laws.

he em by
?1?12 ;urpos;? or for the common defense, seem to comp

' i i ? The
all the functions of the executive magistrate. T

Federalist, No. LXXIV.

. fices and prescribe
The legislature may create post © term. And it

c : mpensation and
i ons, duties, compen . :
quadhfm{‘;clect {he incu,mbent in the enjoyment of haris tel::
may pro trained therefrom. The real qu

in some way res ] al g
u'nlxesst}lxtfe(;ore, c<§nes to this—Does any constxt;xvtxec;n:;
ugo;ision definitely limit tire otherwise plenary{);i)nted o
I()l‘ong1~e<_=;ss over postmasters, when they are app

ion
the President with consent of the Senate? The quest1

-+ not the much-mooted one whether the Senate is part of
is no

inti e Constitution and the::e-
the appointing power under th fon anc  otion

ici i . Here
" fore must participate removals. H

loyment of the common strength, either for .

e .

MYERS ». UNITED STATES, 187

] McReynorns, J., dissenting,

is imposed by statule alone and thereby made a condition
of the tenure. I suppose that beyond doubt Congress
could authorize the Postmaster General to appoint all
postmasters and restrain him in respect of removals.
Concerning the insistence that power to remove is a
necessary incident of the President’s duty to enforce the
laws, it is enough now to say: The general duty to en-
force all laws cannot justify infraction of some of them.
Moreover, Congress, in the exercise of its unquestioned
power, may deprive the President of the right either to
appoint or to remove any inferior officer, by vesting the
authority to appoint in another. Yet in that event his
duty touching enforcement of the laws would remain. He
must utilize the force which Congress gives. He cannot,
without permission, appoint the humblest clerk or expend
a dollar of the public funds. ‘

It is well to emphasize that our present concern is with
the removal of an “inferior officer,” within Art. IT, Sec.
2, of the Constitution, which the statute positively pro-
hibits without consent of the Senate. This is no case of
mere suspension. The demand is for salary and not for
restoration to the service. We are not dealing with an
ambassador, public minister, consul, judge or “superior
officer.”  Nor is the situation the one which arises when
the statute creates an office without a specified term, au-
thorizes appointment and says nothing of removal. In the
latter event, under long-continued practice and supposed
early legislative construction, it is now accepted doctrine
that the President may remove at pleasure. . This is en-
tirely consistent with implied legislative assent; power to
remove is commonly incident to the right to appoint

when not forbidden by law, But there has never been
any such usage where the statute prescribed restrictions,
From its first session down to the last one Congress has
consistently asserted its power to prescribe conditions con-
cerning the removal of inferior officers. The executive
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has habitually observed them, and this Court has aflirmed

the power of Congress therein.*

VI

Some reference to the history of postal affairs will
indicate the complete control which Congress has asserted
over them with general approval by the executive.

The Continental Congress (1775) cstablished a post
offico and made Benjamin Franklin Postmaster General,
“with power to appoint such and so many deputics, as to
him may scem proper and necessary.”  Under the Arti-
cles of Confederation (1781) Congress again provided for
a post officc and Postmaster General, with “ full power
and authority to appoint a clerk, or assistant to himself,
and such and so many deputy postmasters as he shall
think proper.” The first Congress under the Constitu-~
tion (1789) directed: “That there shall be appointed s

Postmaster General; his powers and salary, and the com-
pensation to the assistant or clerk and deputies which
he may appoint, and the regulations of the post office
shall be the same as they last were under the resolutions
and ordinances of the late Congress. The Postmaster
General to be subject to the direction of the President of

the United States in performing the duties of his office,
and in forming contracts for the transportation of the
mail.”

The Act of 1792 (1 Stat, 232, 234) established certain
post roads, prescribed regulations for the Department,

* Different phases of this general subject have been elaborately

- diseussed in Congress. See discussions on the following measures:
Bill to establish a Department of Foreign Affairs, 1789, Annals st
Cong,; bill to amend the judicial system of the United States, 1802,
Annals 7th Cong., Ist Sess.; bill to amend Aet of May 15, 1820,

_fixing tenure of certain offices, 1835, Debates 23d Cong., 2d Sess.;

bill to regulate the tenure of certain civil offices, 18661867, Globe,
* 39th Cong., 8d Sess.; Johnson impeachment trial, 1868, Globe Sup-

plement, 40th Cong., 2d Sess,
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2? ;I;ou%l “tbfé{ sgb}ect to the direction of the President
¢ Uni i i i

S e rta,tes in performing theg duties of his

esgﬁﬁgﬁ:& .o‘f;t l\flarch 2, 1799, provided: « That there be

¢ at the seat of Government of i

States, o General Post Offi oo ted
t al tce, under the direct;

Postmaster General The poaiuly
: ; v . ¢ Postmaster Genera] hal

point an assistant, and such el k .

for performing the busine his offce: g . o ostal

‘ . 1ess of his office; he slial

lish post offices, and anno s ot

, & ppoint postmasters, at al

i}}i&ies as shall appear to him expedient, on. t’he poastl rzl;;};

rea are or may be established by law.” This provision
mained until 1836; and prior to that time all post-

Le}bhcontinued to hold his office
ohn Quincy Adams records in.his M ;
‘ emoirs (J
1822)_, that the President © summoned an (irilril:c&f }
E(Ieletm%tof the members of the administration, which wa:
post)in : tended. It Ws,tfz upon the appointment of the
postn £ er at Albal{y: A warm discussion arose with
Postmas‘t'gsgy of 011’31111011 concerning the propriety of the
eneral’s request for the President’s onin;
: o

concerning the proposed appointment. “The Pregilg;g?

said he thought it very quest]
; tiona
interfere in th o, ;‘yatg :ﬁ}fmable whether he ought to

ing it an attempt to shift re ibili
. sponsibility, “J ga; i
not see his conduct exactly in the same light, ’.[%: Iilxg

gave the appointment; of all the postmasters exclusively
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to the Postmaster General; but he himself was remov-
able from his own office at the pleasure of the President,
Now, Mr. Granger had been removed with disgrace by
. President Madison for appointing Dr. Leib postmaster
at Philadelphia. Mr. Meigs, therefore, in determining
to appoint General Van Rensselaer, not only-exercised a
right but performed a duty of his office; but, with the
example of Mr. Granger's dismission before him, it was

quite justifiable in him to consult the President’s wish,

" with the declared intention of conforming toit. IthoughtI
should have done the same under similar circumstances.”
Act of July 2, 1836 (5 Stat. 80, 87)-— That there shall
be appointed by the President of the United States, by
and with the advice and consent of the Senate, a Deputy
Postmaster for each post office at which the commissions
allowed to the postmaster amounted to one thousand dol-
lars or upwards in'the year endipg the thirtieth day of
June, one thousand eight hundred and thirty-five, or
which may, in any subsequent year, terminating on the
thirtieth day of June, amount to or exceed that sum, who
shall hold his office for the term of four years, unless
sooner removed by the President.” This is the first Act
which permitted appointment of any postmaster by the
President; the first also which fixed terms for them. It
was careful to allow removals by the President, which
otherwise, under the doctrine of Marbury v. Madison, 1
Cranch. 137, would hayve been denied him. And by this
legislation Congress itself terminated the services of post-
masters who had been appointed to serve at will.

The Act of 1863 (12 Stat. 701) empowered the Post-
master General to appoint and commission all postmasters
whose salary or compensation “ have been ascertained to
be less than one thousand dollars.” In 1864 five distinct
classes were created (13 Stat. 335); and the Act of 1872
(17 Stat. 292) provided—* That postmasters of the fourth
and fifth class shall be appointed and may be removed
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by. the Postmaster General, and all others shall be ap-
p(?mted and may be removed by the President, by and
:}'It?‘l t};g advfzce ?‘nd consent of the Senate, and shall hold
reir olhees for four years unless sooner re
pended according to law.” moved or sus-
. In 1874 (18 Stat. 231, 233) postmasters were divided
into four classes according to compensation and the
statute dirccted that those “ of the first, second, and third
c}lussgs shall be appointed and may be removed by the
President, by and with the advice and consent of the Sen-
nte, and shall hold thcizj offices for four years unless sooner
removed or suspended according to law; and postmasters
of the fourth class shall be appointed and may be removed
by the Postmaster General, by whom all appointments
grgi regovﬁ sha,ll’be notified to the Auditor for the Post
e Department.” This language rea i |
July 12, 1876, supra. HeeTeappears in §6, Act
On July 1, 1925, there were 50,957
were of the fourth class. Y posimasters; 85,758
Fo? 47 years (1789 to 1836) the President could neither
appoint nor remove any postmaster. The Act which first
preseribed definite te:rms for these officers authorized him
to do both. Always it has been the duty of the President
;c:l Ea.;c}ia carg(tihat the postal laws “ be faithfully executed "
eére did not spring from this any illimi "
to remove postmasters, 7 Minliable power

VII‘

The written argument for the United .
form?r Solicitor General avers that it is IS)ZZ? (E)ny tilhi:
premise: “The President’s supervision of the executive
branch of the government, through the necessary power of
r(.e;novalg. has always been recognized, and is now recog-
nized, alike by considerations of necessity and the theofy
otf government as an executive power, and is clearly in-
dicated in the text of the Constitution, even though the
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power of removal is not expre
roceeding from that premise
Ec)iicau;es the inability of diligent counse

basis for his contention.
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ssly granted.” A discf)uTse
helps only beeause it in-
1 to discover a solid

The words of the Constitution
at the framers never supposed

are enough to show th o President either to ap-

" ired th
derly government requirec P
(;;)int };r to remove postmasters. Congress may vest t

int e 11 of them in the head of n
O 9;1;1:;1(1; ‘»&:22 :‘;‘c?ﬁfli fihem from presidentinl au-
dep&'ﬂmc;}rom 1780 to 1836 the Postmaster Gieneral exer-
t%}'ogt}t{t'xcsc powers, as to all postmastfars (Story on lthe
%Zixstitution, § 1536), and the 35,000 in the fmgth i(é{ :ﬁ
are now under his control. For f‘orty years gxlet tr;z dent
functioned and met his du_ty to ¢ take earti a tho lawe
be faithfully executed ” without t?e semblance o ieces-
to remove any postmaster. - So I think the suppos

sity and theory of government are only vapors.

VIII. | |
Congress has authority to provide for postimast?[is I.ir;g
prescribe their compensatiﬁn, f:ex}‘lrzli jz,ip(t‘;:::?hem ey
ith the President the g ‘

iiax;:nvzlof the Senate or direct another ;({ g,%aogntisgnlgx;
latter event United Stat.es v 16 U, S ticted.

' it clear that the right to remove y e .
%ﬁ:{ e:ol tt]ae argument runs, if the President appoints with

is 1l be
consent of the Senate his right to remove can not

abridged because Art. 1T of the Constitution vests in him

i + includes an illimitable

“ utive power,” and thlg inc o

’ﬂ'leht :: i:amove.p The Constitution emgowe?s.the Pres;
1rgllegnft; to appoint Ambassadors, other public ministers, c0

suls, judges of the Supreme Court and superior officers,
]

and no statute can interfere therein. But Congress may

i d removal of all inferior

ize both appointment anc Temovas :
mflﬁth:r? 5ii’chout regard to the Presnd_ent 8 w1shes—:-e:ve:. in
girgct opposition t0 them. This important distinction

;
i
i
;
i

must not be overlooked. And consideration of the com-
plete control which Congress may exercise over inferior
officers is enough to show the hollowness of the suggestion
that a right to remove them may be inferred from the
President’s duty to “ take care that the laws be faithfully
exceuted.” Ile eannot appoint any inferior officer, how-
ever humble, without legislative authorization; but such
officers are essential to exceution of the laws. Congress
may provide as many or as few of them as it likes. It
nwy place all of them beyond the President’s control; but
this would not suspend his duty conecerning faith{ul execu-
tion of the laws. Removals, however important, are not
S0 necessary as appointments,

IX.

I find no Suggestion of the theory that “the executive

power ” of Art. II, Sec. 1, includes all possible federal
authority executive in nature unless definitely exeluded
by some constitutional provision, prior to the well-known
House debate of 1789, when Mr. Madison seems to have
given it support. A resolution looking to the establish-
ment of an executive department—Department of For-
eign Affairs (afterwards State)—provided for a secretary,
“who shall be appointed by the President by and with
the advice and consent of the Senate and to‘be removable .
by the President.” Discussion arose upon a motion to
strike out, “ to be removable by the President.” The dis-
tinction between superior and inferior officers was clearly
recognized; also that the proposed officer was superior
and must be appointed by the President with the Sen-
ate’s consent. The bill prescribed no definite term—the
incumbent would serve until death, resignation or re-
moval. In the circumstances most of the speakers recog-
nized the rule that where there is no constitutional or
legislative restriction power to remove is incidental to
that of appointment. Accordingly, they thought the

23408°—27——13
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i v osed officer; but many
Prosident could remove the prop e ,the  Jay

-with conscn

sosed he must do 80 Wl of the Se

t'}ltggy maintained that the power to ippglggoifegzgg Jave

mber

enty-four of the fifty-four me ’ °

th(rf;;”vievis on the Constitution m}d sundry ma.tt(\zrs iﬁi}ﬁf} )

pediency The record fairly indlcatgs that nlx(rlu,},mve -
Madi ) President wou

ing Mr. Madison, thought the? ; . °

i?gght to remove an officer serving at will under direct con

stitutional grant; three thought the Constitution did not

o ight it ought not Lo bestow such
and although Congress might 1t oug ¢ and Con-

power; seven thought the Constitution did no
?

S T
gress could not confer it; five were of opmion that the

‘ it.
Constitution did not but that Congress nghﬁ‘t;}l c::;fs;‘ 1t -
Thus, only nine members said anything whic e
suppc’)rt the present contention, and fifteen empha

L S h twice formally ap-
lenged clause, althoug _
T o ially stricl’cen out upon assurance that a

ed, was fi ; at 8
II)II(:\);I provision (afterwards adopted) would direct dispo

sition of the official records ¥ whenever the sa}:l)d p};?x(ipof
officer shall be removed from office by the resic This'
the United States or in any qther case o.f Qvaca;n;y. ity

as susceptible of different interpretations and p_t bebY
g’d not mean the same thing to all. The majority i
nlothing. The result of the discussxon‘eu%d vote zai o
affirm that the President held the appointing pow

! ion i te: and that, under the
ioht of negation in the Sen.a ; . °
ioggn}alonly aceepted rule, he might remove wg‘.}gm lfolr)xy
currence of the Senate when there was no 1r(11 : (; on by
Constitution or statute. That the majority di n?h t}?

g:es they had assented to the doctrine under which the
P

infer to an
President could remove inferior officers contrary

inhibition prescribed by Congress, is shown plainly enough

by the passage later in the same session of two Acts con-

isi i J ith any such idea.
ini ons wholly inconsistent w1 :
itglgrzgf Ij:.z;,:fslt 7, 1789, and September 24, 1789, infra.
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Following much discussion of Mr. Madison’s motion of
May 18, a special committee reported this bill to the
ITouse on June 2. Debates upon it commenced June 16
and continued until June 24, when it passed by twenty-
nine to twenty-two. The Scnate gave it great considera-
tion, commencing June 25, and passed it July 18, with
amendments accepted by the House July 20, The Diary
of President John Adams (Works 1851 ed,, v. 3, p. 412)
states that the Senate voted nine to nine and that the
deciding vote was given by the Vice President in favor of
the President’s power to remove. He also states that Sen-
ator LEllsworth strongly supported the bill and Senator
Patterson voted for it. These senators were members of
the committee which drafted the Judiciary Bill spoken of
below. , :
It seems indubitable that when the debate began Mr.
Madison did not entertain the extreme view concerning
illimitable presidential power now urged upon us; and it
is not entirely clear that he had any very definite con-
victions on the subject when the discussion ended. Ap-
parently this notion originated with Mr. Vining, of Dela-
ware, who first advanced it on May 19. Considering Mr.
Madison’s remarks (largely argumentative) as a whole,
they give it small, if any, support. Some of them, in-
deed, are distinctly to the contrary. He was author of
the provision that the Secretary shall “be removable by
the President”; he thought it “safe and.expedient to
adopt the clause,” and twice successfully resisted its elimi-
nation—May 19 and June 19. He said: “ I think it abso-
lutely necessary that the President should have the power
of removing from office. . . . On the constitutionality of
the declaration I have no manner of doubt.” “He be-
lieved they [his opponents] would not assert that any part
of the Constitution declared that the only way to remove
should be by impeachment; the contrary might be in-
ferred, because Congress may establish offices by law;

o~ g
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therefore, most certainly, it is in the discrc.tion of the

legislature to say upon what terms the (:>fhce shall.bg

held, either during good behavior or during pleasure. |
T have, since the subject was last beffore the House, e:;-

amined the Constitution with attention, a,m% 1 %kg(()iw -

edge that it does not perfectly correspond with the 1deas

I entertained of it from the first glance. . . . I have my

doubts whether we are not absolutely tied down .to Ehe

construetion deelared in the bill. . K If the ConsthuL'lan
is silent, and it is a power the 1eg1s1a't,ure hrw(; a right to

confer, it will appear to the worl.d, if we stt:xko‘m}t the
clause, as if we doubted the propriety of vesting it in the
President of the United States. 1 therefore think it best
to retain it in the bill.” *

*This debate began May 19 in the Com:gni'ttee of t%ze Whol'e;ton
Mr. Madison’s motion—" That it is tl}e opinion of this ;onémxo :1?:
that there shall be established an executive department, to lfi hﬁh i
nated the Department of TForeign Affairs, at the head of whic here
shall be an officer, to be called the §ecretary to the I_)gpa;txgen m?d
Toreign Aflairs, who shall be appointed by the President, . 13;1 b
with the advice and consent of the Senate; and to be removable by

resident.” ’ ‘
the’I‘!ie words, “who shall be appointed by ,t’he Presxdf:ntzeéayt a.r;i
with the advice and consent of the Senate,” were ’ob3ecth gwer
superfluous since « the Constitution bad exp1:essl33§1I gé‘;vsen erg;d o
of appointment in words there used,” and Mr. Madison ag
ir elimination. .
t}miil)cmbts were then expressed whether the oﬁifzer could E}e z:mgwgifi
by the President. The suggestion was that this couid' only ;sajd-
by impeachment. Mr. Madison opposed the guggestwn, an fth(;
«T think the inference would not arisle ftll'loiﬁ{ aiim; ];St;x;:?:lx;tz:c:ssary
instrument. . . . i 2
:‘;55:‘38 tl?i tg?;ident should hax:e tl,le power of lrexvné:fvmgI fg‘;\r’x;
office. . . . On the constitutionality of the declaration
24

DOT!Eit?gle;O;f liiflt?bfl.ining, of Delaware, declared: ’I‘herg were no
negative words in the Constitution to preclude the Presxd?xtn f:z::}
‘the exercise of this power; but th?te was a strong presu:@l@lp 1o fhas
he was invested with it: because it was declared, that all execu
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Writing to IEdmund Randolph, June 17, 1789, Mr,
Madison peinted out the precise point of the debate.
“A very interesting question is started—By whom officers
appointed during pleasure by the President and Senate
are to be displaced.,” And on June 21, 1789, he advised
Edmund Pendleton of the discussion, stated the four
opinions held by members, and said: “ The last opinion

power should be vested in him, except in cases where it is otherwise
quntified; a9, for example, he could not fully exercise his executive
powoer in making treaties, unless with the advice and consent of the
Senate—the game n appointing to offiee.” _

Mr. Bland and Mr, Jackson further insisted that removal could
be effeccted only through impeachment, and Mr. Madison replied:
He “ did not conceise it was a proper construction of the Constitution
to say that there wds no other mode of removing from office than
that by impeachment; he believed this, as applied to the judges, might
be the case; but he could never imagine it extended in the manner
which gentlemen contended for, He believed they would not assert,
that any part of the Constitution declared that the only way to
remove should be by impeachment; the contrary might be inferred,
beeause Congress may establish offices by law; therefore, most cer-
tainly, it is in the discretion of the legislature to say upon what
terms the office shall be held, eitlier during good behaviour or during
pleasure.” )

Later in the day Mr, Madison discussed various objections offered
and said: “I eannot but believe, if gentlemen weigh well these con-
siderations, they will think it safe and expedient to adopt the clause.”
QOthers spoke briefly, and then, as the record recites, “ The question
was now taken, and carried by a considerable majority, in favor of
declaring the power of removal fo be in the President.” The reso-
lution was reported; the House concurred; and s cornmittee (in-
eluding Mr. Madison) was appointed to prepare and bring in a bill.

On June 2 the committee reported a bill, providing for a Secretary,
“ {0 be removable from office by the President of the United States,”
which was read and referred to the Commiitee of the Whole. It
was taken up for consideration June 16, and the discussion continued
during five days. Members expressed radically different views.
Among other things Mr, Madison said—

“T have, since the subject was last before the Housse, examined the
Constitution with attention; and I acknowledge that it does not
perfectly correspond with the ideas I entertained of it from the first
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[the one he held] has prevailed, but is subject to various
modifications, by the power of the legislature to limit tho
duration of laws creating offices, or the duration of the
appointments for filling them, and by the power over the
salaries and appropriations.”

Defending the Virginia Resolutions (of 1798) after
careful preparation aided by long experience with na-
tional affairs, Mr, Madison emphasized the doctrine that

glance. ... DBy a strict examination of the Constitution, on
what appears lo be its true principles, and considering the gread
departments of the government in the relation they have to each
other, I have my doubts whether we are not absolulely tied down
to the construction declared in the bill. .

«Tf this is the true construction of this instrument, the clause in
the bill is nothing more than explanatory of the meaning of the Con-
gtitution, and therefore not liable to any particular objection on that
account. If the Constitution is silent, and it is a power the legislature
have a right to confer, it will appear to the world, if we strike out the
clause, as if we doubted the propriety of vesting it in the President of
the United States. I therefore think it best to retain it in the bill.”

June 19, “ the call for the question being now very general, it was
put, shall the words ‘4o be removable by the President,” be struck
out? It was determined in the negative; being yeas 20, nays 347
There were further remarks, and “the committee then rose and
reported the bill ... to the House.”

Discussion of the disputed provision was renewed on June 22. Mr.
Benson moved to amend the bill “so as to imply the power of removal
to be in the President,” by providing for a Chief Clerk who should
have custody of the records, etc., « whenever the said principal officer
shall be removed from office by the President of the United States,
or in any other case of vacancy.” He “hoped his amendment would
succeed in reconciling both sides of the House to the decision and
quieting the minds of gentlemen.” If successful he would move to
strike out the words, “to be removable by the President.” After a
prolonged discussion the amendment prevailed; the much-challenged
clause was stricken out and the ambiguous one suggested by Mr.
Benson was inserted. June 24 the bill, thus amended, finally passed.

Tive members once delegates to the Constitutional Convention took -

part in the debate. Mr. Madison, Mr. Baldwin and Mr. Clymer
expressed similar views; Mr. Sherman and Mr. Gerry were emphati-
cally of the contrary opinion.

i
i
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f,he powers of the United States are “ particular and lim-
ited,” that the general phrases of the Constitution must
l‘lO‘t be so expounded as {o destroy the particular enumer-
atxf:-ns fzxplaining and limiling their meaning, and that
latitudinous exposition would necessarily destrtgy the fun-
damental purpose of the founders. He eontinued to hold
these general views. In his letters he clearly exposed
the narrow point under consideration by the first Con-
Bross, also the modification to which his views were sub-
Jffc?, and he supported, during the same session, the Ju-
dm{ary Act and probably the Northwest Terrifiory Act
which contained provisions contrary to the sentimemz
now attributed to him. It therefore seems impossible to
regard what he once said in support of a contested meas-
ure as present authority for attributing to the executive
those illimitable and undefinable powers which he there-
3f§3ert reprobated.1 Moreover, it is the fixed rule that
ebates are not relied upon i i
debates are ot x pon when seeking the meaning or
But if it were possible to spell out of the debate and
action of the first Congress on the bill to establish the '
Department of Foreign Affairs some support for the
present claim of the United States, this would be of little
real consequence, for the same Congress on at least two
oceasions took the opposite position; and time and time
again subsequent congresses have done the same thing. It
mfould be amazing for this Court to base the interpreta-
tion of 8 constitutional provision upon a single doubtful
congressional interpretation when there have been dozens
of them extending through a hundred and thirty-five
years, Wl}i(}h are directly to the contrary effect.
Following the debate of 1789 it became the commonly
appro.ved view ‘that the Senate is not a part of the ap-
pointing power, Also it became accepted practice that
thg President might remove at pleasure all officers ap-
pointed by him when neither Constitution nor statute
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prohibited by preseribing a fixed term or otherwise. Prior
to 1820 very few officers held for definite terms; generally
they were appointed to serve at pleasure, and Mr. Madi-
son scems always to have regarded this as the proper
course. ITe emphatically disapproved the Act of 1820,
which prescribed such terms, and even doubted its con-
stitutionality. Madison’s Writings, 1865 ed., vol. 3, p.
196. It was said that, “He thought the tenure of all
subordinate executive officers was necessarily the pleasure
of the chicf by whom they were commissioned. If they
could be limited by Congress to four ycars, they might
to one—to a month—to a day—and the executive power
might thus be annihilated.” Diary, John Quincy Adams,
1875 ed., vol. VII, p. 425.

During the early administrations removals were infre-
quent and for adequate reasons. President Washington
removed ten officers; President John Adams, eight.

Complying with a Resolution of March 2, 1839, Presi-
dent Van Buren sent to the House of Representatives,
March 13, 1840, “a list of all [civil] officers of the Gov-
ernment deriving their appointments from the nomina-
tion of the President and concurrence of the Senate whose
commissions are recorded in the Department of State and
who have been removed from office since the 3rd of
March, 1789.” Document No. 132, 26th Cong., 1st Sess.
Two hundred and eight had been removed; and, after a
somewhat careful survey of the statutes, I think it true
to say, that not one of these removals had been inhibited
by Congress. On the contrary, all were made with its
consent, either implied from authorization of the ap-
pointment for service at pleasure or indicated by express
words of the applicable statute. The Act of 1789 author-
ized appointment of marshals for four years, removable
at pleasure. The Act of 1820 established definite terms
for many officers, but directed that they “shall be remov-
able from office at pleasure.” The Act of 1836 prescribed
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fixed terms for certain postmasters and expressly pro-
vided for removals by the President.

A summary of the reported officers with commissions
in the State Department who were removed, with the
number in each class, is in the margin.* The Secretary
of the Treasury reported that twenty-four officers in that
Department had been removed “since the burning of the
Treasury Building in 1833 The Postmaster Ceneral
reported that thirteen postmasters appointed by the

~President had been dismissed (prior to 1836 all postmas-

ters were appointed by the Postmaster Ceneral; after

- that time the President had express permission to dis-

miss those whom he appointed). Nine Indian Agents
were removed. One hundred and thirty-nine commis-
sioned officers of the army and twenty-two of the navy
were removed. I find no restriction by Congress on the
President’s right to remove any of these officers. See
Wallace v. United States, 257 U. S. 541. -
Prior to the year 1839, no President engaged in the
pra,ctice of removing officials contrary to congressional di-

* Officers with commissions in the State Department who were
removed: Collectors of customs, 17; collectors and inspectors, 25;
surveyors of ports, 4; surveyors and inspectors, 9; supervisors, 4;
naval officers, 4; marshals, 28; district attorneys, 23; prineipal
assessors, 3; collectors of direct taxes, 4; consuls, 49; ministers
abroad, 5; chargés des affaires, 2; secretaries of legation, 3; Secretary
of State, 1; Secretary of War, 1; Secretary of the Treasury, 1;
Secretary of the Navy, 1; Attorney General, 1; Commissioner of
Loans, 1; receivers of public moneys, 2; registers of land offices, 2;
Agent of the Creck Nation, 1; Register of the Treasury, 1; Co;np-
troller of the Treasury, 1; auditors, 2; Treasurer of the United States,
1; Treasurer of the Mint, 1; Commissioner of Public Buildings, 1;
Recorder of Land Titles, 1; Judge of territory, 1; secretaries of ter-
ritories, 2; Commissioner for the adjustment of private land claims,
1; surveyors-general, 2; surveyors of the public lands, 3.

Off.icers in the Treasury Department who were removed: Surveyor
and inspector, 1; naval officer, 1; appraisers, 2; collectors, 2; sur-
veyors, 2; receivers of public moneys, 12; registers of the land office, 4.
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rection. There is no suggestion of any such practice
which originated after that date.

Rightly understood the debate and Act of 1789 and
subsequent practice afford no support to the claim now
advanced. In Marbury v. Madison, supra, this court ex-
pressly repudiated it, and that decision has never been
overruled, On the contrary, Shurtleff v. United States,
189 U, 8. 311, clearly recognizes the right of Congress to
impose restrictions. :

Concerning the legislative and practical construction
following this debate Mr. Justice Story wrote (1833):

“It constitutes perhaps the most extraordinary case in -

the history of the government of a power, conferred by

~ implication on the executive by the assent of a bare ma-

jority of Congress, which has not been questioned on
many other occasions. Whether the predictions of
the original advocates of the executive power, or those
of the opposers of it, are likely, in the future progress of
the government, to be realized, must be left to the sober
judgment of the community, and to the impartial award of
time. If there has been any aberration from the true
constitutional exposition of the power of removal (which
the reader must decide for himself), it will be difficult,
and perhaps impracticable, after forty years’ experience,
to recall the practice to the correct theory. But, at all
events, it will be a consolation to those who love the
Union, and honor a devotion to the patriotic discharge
of duty, that in regard to ‘inferior officers’ (which appel-

lation probably includes ninety-nine out of a hundred of

the lucrative offices in the government), the remedy for
any permanent abuse is still within the power of Con-
gress, by the simple expedient of requiring the consent
of the Senate to removals in such cases.” Story on the
Constitution, §§ 1543, 1544.

‘Writing in 1826 (*309, 310) Chancellor Kent affirmed:
“The Act [the Judiciary Act of September 24, 1789, § 271
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says, that the marshal shall be removable at pleasure,
without saying by whom; and on the first organization
of the government, it was made a question whether the
power of removal, in case of officers appointed to hold at
pleasure, resided anywhere but in the body which ap--
pointed, and of course whether the consent of the Senate
was not requisite to remove, This was the construction
given {o the Constitution while it was pending for rati-
fication before the state conventions, by the author of
The Federalist. . . . But the construction which was
given to the Constitution by Congress, after great con-
sideration and discussion, was different. In the Act for
establishing the Treasury Department, the Secretary was
contemplated as being removable from office by the Presi-
dent. The words of the Act are, ‘ That whenever the
Secretary shall be removed from office by the President
of the United States, or in any other case of vacancy in
the office, the assistant shall act,” &c. This amounted to
a legislative construction of the Constitution, and it has
ever since been acquiesced in and acted upon, as of de-
cisive authority in the case. It applies equally to every
other officer of government appointed by the President
and Senate, whose term of duration is not specially
declared.”

These great expounders had no knowledge of any prac-

-tical construction of the Constitution sufficient to sup-

port the theory here advanced. This court knew nothing
of it in 1803 when it decided Marbury v. Madison; and
we have the assurance of Mr. Justice McLean (United
States v. Guthrie, 17 How. 284, 305) that it adhered to .
the view there expressed so long as Chief Justice Mar-
shall lived. And neither Calhoun, nor Clay, nor Web-
ster knew of any such thing during the debate of 1835
when they advocated limitation, by further legislation, of
powers granted to the President by the Act of 1820,

If the remedy suggested by Mr. Justice Story and long
supposed to be efficacious should prove to be valueless,
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I suppose Congress may enforce its will by empowering
the courts or heads of departments to appoint all oflicers
except representatives abroad, certain judges and a few
“superior” officers—members of the cabinet. And in
this event the duty to “take care that the laws be faith-
fully exceuted” would remain notwithstanding the Presi-
denl’s lack of control. In view of this possibility, under
plain provisions of the Constitution, it scems useless, if
‘nof, indeed, presumptuous, for courts to discuss matlers
of supposed convenience or policy when considering the
President’s power to remove.

X.

Congress has long and vigorously asserted its right to
restrict removals and there has been no common execu-
tive practice based upon a contrary view. The Presi-
“dent has often removed, and it is admitted that he may
remove, with either the express or implied assent of Con-
gress; but the present theory is that he may override the
declared will of that body. This goes far beyond any
- practice heretofore approved or followed; it conflicts with
the history of the Constitution, with the ordinary rules
of interpretation, and with the construction approved by
Congress since the beginning and emphatically sanctioned
by this court. To adopt it would be revolutionary.

The Articles of Confederation contained no general
grant of executive power.

The first constitutions of the States vested in a gov-
ernor or president, sometimes with and sometimes with-
out a council, “the executive power,” “the supreme
executive power”; but always in association with care-
fully defined special grants, as in the federal Constitu-
tion itself. They contained no intimation of executive
powers except those definitely enumerated or necessarily
‘inferred therefrom or from the duty of the executive to
enforce the laws. Speaking in the Convention, July 17,
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Mr. Madison said: “’The exccutives of the States are in
gcnez;al little more than cyphers; the legislatures omnipo-
tent.,” | :
In the proceedings of the Constitutional Convention no
hint can be found of any exccutive power except those
definitely enumerated or inferable therefrom or from the
duty to enforce the laws. In the notes of Rufus King
(June 1) upon the Convention, this appears—

“Wilson—an cxtive. ought to possess the powers of
secresy, vigour & Dispateh—and to be so constituted as
to be responsible—Ixtive. powers are designed for the
execution of Laws, and appointing Officers not otherwise
to be appointed—if appointments of Officers are mado
by a sing. Ex he is responsible for the propriety of the
game. Not so where the Executive is numerous.

“Mad: agrees wth. Wilson in his definition of execu-

tive powers—executive powers ex vi termini, do not in-

clude the Rights of war & peace &c. but the powers shd.
be confined and defined—if large we shall have the Lvilg
of elective Monarchies—probably the best plan will be a
single Executive of long duration wth. a Council, with
liberty to depart from their Opinion at his peril—” Far-
rand, Records Fed, Con,, v. I, p. 70.

If the Constitution or its proponents had plainly

. avowed what is now contended for there can be little

doubt that it would have been rejected.

The Virginia plan, when introduced, provided—

“ That a national executive be instituted; to be chosen
by the national legislature for the term of years, to
receive punctually at stated times, a fixed compensation
for the services rendered, in which no increase or diminu-
tion shall be made so as to affect the magistracy, existing
at the time of increase or diminution, and to be ineligible
& second time; and that besides a general authority to
execute the national laws, it ought to enjoy the executive
rights vested in Congress by the Confederation,
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- “That the exccutive and a convenient number of the
national judiciary, ought to compose a council of revi-
sion with authorily to cxamine every act of the national
legislature before it shall operate, and every act of a par-
ticular legislature before o negative thereon shall be
final; and that the dissent of the said council shall amount
to a rejection, unless the act of the national legisla-
ture be again passed, or that of a particular legislature
be again negatived by of the members of each
branch.”

This provision was discussed and amended. When re-
ported by the Committee of the Whole and referred to the
Committee on Detail, June 13, it read thus—* Resolved,
That a national executive be instituted to consist of a
single person, to be chosen by the national legislature for
the term of seven years, with power to carry into execu-
tion the national laws, to appoint to offices in cases not
otherwise provided for—to be ineligible a second time,

and to be removable on impeachment and conviction of -

malpractices or neglect of duty—to receive a fixed stipend
by which he may be compensated for the devotion of his
time to public service to be paid out of the national treas-
ury. That the national executive shall have a right to
negative any legislative act, which shall not be afterwards
passed unless by two-thirds of each branch of the national
legislature.”

The Committee on Detail reported: “Sec. 1. The ex-
ecutive power of the United States shall be vested in a
single person,” ete. This was followed by Sec. 2 with the
clear enumeration of the President’s powers and duties.
Among them were these: “ He shall from time to time
give information to the Legislature of the state of the
Union ... He shall take care that the laws of the
United States be duly and faithfully executed ...
He shall receive ambassadors ... He shall be com-
mander-in-chief of the Army and Navy.” Many of these

ST A5 s s

MYERS v, UNITED STATES. 207

52 ' ‘ McReynorng, J, dissenting,

wero taken from the New York Constitution. After
further discussion the enumerated powers were somewhat
modified and others were added, among them (Septem-
ber 7), the power “to call for the opinions of the heads
of departments, in writing,”

It is beyond the ordinary imagination to picture forty

© orfifty capable men, presided over by George Washington,

vainly discussing, in the heat of a Philadelphia summer,
whether express authority to require opinions in writing
should be delegated to a President in whom they had al-
ready vested the illimitable executive power here claimed.

The New Jersey plan— '

“That the United States in Congress be authorized to -
clect a federal executive to consist of persons, to
continue in office for the term of years, to receive
punctually at stated times a fixed compensation for their
services, in which no increase or diminution shall be made
so as to affect the persons composing the executive at the
time of such increase or diminution, to be paid out of the
federal treasury; to be incapable of holding any other
office or appointment during their time of service and for

years thereafter; to be ineligible a second time, and
removable by Congress on application by a majority of
the executives of the several States ; that the executives
‘besides their general authority to execute the federal acts
ought to appoint all federal officers not otherwise provided
for, and to direct all military operations ; provided that
none of the persons composing the federal executive shall
on any occasion take command of any troops, so as per-
sonally to conduct any enterprise as general or in other
capacity.”

The sketch offered by Mr. Hamilton—

“ The supreme executive authority of the United States
to be vested in a governor to be elected to serve during
good behavior—the election to be made by electors chosen
by the people in the election districts aforesaid—the au-
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thorities and functions of the executive to be as follows:
to have a negative on all laws about to be passed, and
the execution of all laws passed; to have the direction
of war when authorized or begun; to have with the advice
and approbation of the Senate the power of making all

treaties; to have the sole appointment of the heads or .

chicf oflicers of the departments of Finance, War and
Forcign Affairs; to have the nomination of all other offi-
cers (ambassadors to foreign nations ineluded) subject to
the approbation or rejection of the Scnale; to have the
power of pardoning all offences except treason; whieh he
shall not pardon without the approbation of the Senate.”

XI.

The Federalist, Article LXXVI by Mr. Hamilton, says:
“Tt has been mentioned as one of the advantages to be
expected from the co-operation of the Senate, in the busi-
ness of appointments, that it would contribute to the
stability of the administration. The consent of that body
would be necessary to displace as well as to appoint. A
change of the Chief Magistrate, therefore, would not
occasion so violent or so general a revolution in the
officers of the government as might be expected, if he were
the sole disposer of offices. Where a man in any station
had given satisfactory evidence of his fitness for it, a new
President would be restrained from attempting a change
in favor of a person more agreeable to him, by the appre-
hension that a discountenance of the Senate might frus-

trate the attempt, and bring some degree of discredit upon
himself. Those who can best estimate the value of a
steady administration will be most disposed to prize a
provision, which connects the official existence of publie
men with the approbation or disapprobation of that body,

which, from the greater permanency of its own composi-.

tion, will in all probability be less subject to inconstancy
than any other member of the government.”
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XII.

Since the debate of June 1789, Con ;

: he, 1789, gress has -
Egéypz:)s‘i(; t.eci Ii?wer c;\.zer removals; this court has a;ﬁiiz
boeob? co;nmon .pmc 1ees supposed to he impossible have

.Mr. Madison was much inflne |
dtzency, th-e impossszhty 10; nl?cue(;)nig(;d ti}c: SSI:;I;??(} oo
;::}_n;)gzix:onz cle.; alsp the extraardinary person;?it;()g;
wmmm; )(;n . Ie GVIdOI.]ﬂy Supposed it would become
onont 38 e;whce to prf?vzde.for officers without definite
o “;as er,] volllmtll mmgn:}tmn, death or removal. And -
s wis .;m y d'onc until 1820, The office under dis- -
v sutpemor one, to be filled only by Presidén—

ent. He assumed ag obviously true things

I,I : __mt“
Prix ;zsﬁl t The 'danger then consistg merely in this: the
sl can displace from office & man whoge n;erit
S

nish i
:Przgi ;&:tix scl) many means of influence, can we su
slaent, elected for four years only, dependentzig)(fg

i] » . ¥
. the popular voice, impeachable by the legislature, little

if istingui
I at all, distinguished for wealth, bersonal talents, o

8a i i
¥, will he bid defiance to aJ] these considerations and

wantonly dismi :
iss a iou .
iy meritorious and virtyoyg officer?
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buse of power excecds my conception., ;f any-
?lﬁihg ‘:ta),ks: plage in the ordinary course of b!txtsmessa r?f
this kind, my imagination cannot extend to it on any
i inciple.”
m‘:\(;:: I?ag:lag l:m actuality what he thought was }I]Je)lfond
imagination and hig argument_must, now‘bo }:ve:g eC :c:
cordingly. Evidently the 3entxr-nents.whmh e :((lznwege
parcotly held came to him durm% theqde}gutc la(rj oro
not entertained when he left the (,onstxtuuon'ul on\; -
tion, nor during his later years. It scemns fgl!' y cer iw
that he never consciously advocated th'c extrclme twt ~
now attributed to him by counsel. H_ls cle;u* y Sdahis
exceptions to what he callled the %‘ggzgmg view an
nt conduct repel any such idea.
Su%s;qaf Act approved August 7, 1789, (c. 8, 1 Stts,tf. t5}?é
53) Congress provided for the future gpvernmenh OC he
Northwest Territory, originally orgamzed I;,x‘y t eP oSi_
tinental Congress. This statute 'dlrected: 'The ] gzn-
dent shall nominate and by az.ld with the advmt? c;nb o
sent of the Senate shall appoint all of.ﬁcers whi Uy.t e
said ordinance were to have been appointed by the futzd
States in Congress assembled, and a.l! officers so alilpomthe
shall be commissioned by him; and in a1¥ cases Wt}iresajd
United States in Congress ass:en}bled, might, b); e
ordinance, revoke any commission or remove tr}c:ms ::;3;
office, the President is hereby decla{'fad to hza,vl:i ‘ en seme
powers of revocation and removal.” The o nfxg co of
1787 authorized the appointment by. Congreis 0 ? ov-
ernor, “whose commission shall continue in Oéce or the
term of three years, unless sooner revoked b}r or.lgrgs ,e
a secretary, “whose commission shall continue in fore

for four years, unless sooner revoked;” and three judges,

issi i in force during
& issions shall continue in_ { .
Who(;sebehgsrlig?’ These were not constitutional judges.
iomenca' n Insurance Co. v. Canter, 1 Pet. 511, . Thus
Congress, at its first session, inhibited removal of judges
, .
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and assented to removal of the first civil officers for whom
it preseribed fixed terms, It was wholly unaware of the
now-supposed construction of the Constitution which
would render these provisions improper.  There had been
no such construction i the earlier measure and debate re-
lated to an officer appointed by legislative consent to
serve at will and whatever was said must be limited to
“that preeise point,

On August 18, 1789, the President nominated, and on
the twenticth the Senate “did advige and consent” to
the appointment of, the following officers for the Terri-
tory: Arthur St Clair, Governor; Winthrop Sargent,
Secretary; Samuel Holden Parsons, John Cleves Symmes
and William Barton, judges of the court,

The bill for the Northwest Territory was a House
measure, framed and presented July 16, 1789, by a spe-
cial committee of which Mr, Sedgwick, of Massachusetts,

fresh in the legislative mind; and it should be noted that
Mr. Sedgwick had actively supported the power of re-
moval when that measure wags up.

The Act of September 24, 1789 (e, 20, § 27, 1 Stat. 73,
-87), provided for another civil officer with fixed term,
“A marshal shall be appointed in and for each district
for the term of four years, but shall he removable from
office at pleasure, whose duty it shall be ", ete. This Act
also provided for district attorneys and an Attorney Gen-
eral wifhout fixed terms and said nothing of removal,

A A R
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This bill was a Scnate measure, prepared by a com-
mittee of which Senators Ellsworth and Paterson were
members and introduced June 12. It was much consid-
cred belween June 22 and July 17, when it passed the
Senate fourtcen to six. During this same period  the
House bill to create the Department of Foreign Affairs
was under consideration by the Senate, and Senators
ItHsworth and Paterson both gave it support. The Judi-
ciary bill went to the House July 20, and there passed
September 17.  Mr. Madison supported it.,

If the theory of illimitable exceutive power now urged
-is correct, then the Acts of August 7 and September 24
contained language no less objectionable than the origi-
nal phrase in the bill to establish the Department of
Foreign Affairs over which the long debate arose. As
nobody objected to the provisions concerning removals
and life tenure in the two later Acts it seems plain enough
that the first Congress never entertained the constitu-
tional views now advanced by the United States. As
shown by Mr. Madison’s letter to Edmund Randolph,
supra, the point under discussion was the power to re-
move officers appointed to serve at will. Whatever effect
is attributable to the action taken must be confined to
such officers. :

Congress first established courts in the Distriet of Co-
lumbia by the Act of February 27, 1801, ¢, 15, 2 Stat. 103.
This authorized three judges to be appointed by the
President with consent of the Senate *“to hold their re-

- spective offices during good behavior.” The same ten-
ure has been bestowed on all subsequent superior Dis-
trict of Columbia judges. The same Act also provided
for a marshal, to serve during four years, subject to re-

moval at pleasure; for a district attorney without defi- ‘

‘nite term, and “such number of discreet persons to be
justices of the peace, as the President of the United

States shall from time to time think expedient, to con-

E
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tinue in office ﬁxfe years.”  Here, again, Congress under.
tooi{(’ to 'pxt'ot(;ct inferior officers in the District from e\:-
veutive anterference, and the same. nol inted
erfe he -policy has conti 1
down to this time, (See Act of T 93, ¢. 74
2? Stat 456) ‘ebruary 9, 1893, c. 74,
' The Acts provi.ding “for the government of the Ter-
| ntg'rfy of the United States south of the River Ohio
( 11:)0), nndr for the organization of the Territories of
1 ndupm (1800), Hlinois (1809), and Michigan ( 1805) (;l
provided that the government should be similar tg t,hat
'Ll\ftaf?ixshed s)y the ordinance of 1787, for vthe Northweit
erritory.  Judges for the Nort ’ i ‘
oy, ﬁfe‘_b} rihwest Territory were ap-
The Act establishin itori
: g the territorial pove i
cr)'nlsx’; (1836) directed: That the jt;tgdici::In I;:ﬁ;roif“z}ll:
sud Territory shall be vested ina
suid ‘ Supreme court, distri
| i:;“ ts, probate courts, and in justices of the pefu;e ls?ﬁi
stpreme court shall eonsist of o chief iyt Can
ipreme. ef justice and
i.:?gc;;ten]l;dﬁs, any two of whom shall be 5 quorum ;:g
' all hold a term at the seat of ’
Who shall government of t
bzu(! Territory annually, and they shall hold their (())ﬁi he
during good behaviour.” o
(13215 oxigamzation Acts for the territories of Léuisiana
» lowa: (1838), Minnesota, (1849), New Mexico

- (1850), Utah (1850), North Dakots, (1861), Nevada

(1861), Colorado (1861) i
21), Col » and Arizona (1863 i
far :;udges to serve for four years,” 'Ighose )f’of 1;?1‘:%)2'(-1

;x}llt;ieti’l;i'r l\sdii;:cess?rsa%hleg; be appointed and qualified.”

souri » Arkansas (1819) Wvomin.

(1868), Hawaii (1900), and Flogi o g
( , R orida (1822), provid ‘

éggges should bfi’appointed to serve ¢ fourpyearsegrfl}z:

ner removed;” “ four years unless sooner removed by
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the President;” “four years unless sooner removed by
the President with the consent of the Senate of the
United States; ” “ who shall be citizens of the Territory
of Hawaii and shall be appointed by the President of
the United States, by and with the advice and consent
of the Senate of the United States, and may be removed
by the President;” “for the term of four years and
no longer.” ‘ .

May 15, 1820, President Monroe approved the first gen-
eral tenure of office Act, ¢. 102, 3 Stat. 582, If directed—

“All district attorneys, collectors of the customs, naval
officers and surveyors of the customs, navy agents, re-
ceivers of public moneys for lands, registers of the land
offices, paymasters in the army, the apothecary general,
the assistant apothecaries general, and the commissary
general of purchases, to be appointed under laws of the
United States, shall be appointed for the term of four
years, but shall be removable from office at pleasure.

[Prior to this time these officers were appointed without

term to serve at will.] ]

“Sec. 2. . . . The commission of each and every
of the officers named in the first section of this Act, now
in office, unless vacated by removal from office, or other-
. wise, shall cease and expire in the manner following: All

such commissions, bearing date on or before the thirtieth
day of September, one thousand eight hundred and four-
" teen, shall cease and expire on the day and month of their
respective dates, which shall next ensue after the thirtieth
day of September next; all such commissions, bearing date
after the said thirtieth day of September, in the year one
thousand eight hundred and fourteen, and before the first
day of October, one thousand eight hundred and sixteen,
shall cease and expire on the day and month of their
respective dates, which shall next ensue after the thirtieth
day of September, one thousand eight hundred and
twenty-one. And all other such commissions shall cease
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am? expire at the expiration of the term of four years from
?hexr respective dates.” Thus Congress not only asserted
its power of control by preseribing terms and then giving
assent to.removals, but it actually removed officers who
were serving at will under presidential appointment with
cqnsent of the Scnate. This seems directly to conflict
with the notion that removals are wholly executive in
their nature.

XIII.

The claim advanced for the United States is supported
by no opinion of this court, and eonflicts with Marbury v
x‘lla({won (1803), supra, concurred in by all, including Mr.
Justwfa Paterson, who was a conspicuous member of th(;
Constitutional Convention and, as Senator from New
Jersey, participated in the debate of 1789 concerning the
power to remove and supported the bill to establish the
Department of Foreign Affairs,

By an origi‘nal proceeding here Marbury sought a man-
damu§ requiring Mr. Madison, then Secretary of State
to dehver‘a commission signed by President Adams which’
showed his appointment (under the Act of February 27
1801) as Justice of the Peace for the District of Colum.
bia, “to continue in office five years.” The Act con-

.tained no provision concerning removal.* Ag required
b‘y the circumstances the court first considered Marbury's
mgl}t to demand the commission and affirmed it. Mr

Chief Justice Marshall said— S

“It is, therefoz:e, decidedly the opinion of the court
that when a commission has been signed by the President,

* Mr. Lee (theretofore Attorney General of the United States),

¥

. counsel for Marbury, distinetly claimed that the latter was appointed

to serve for a definite term independent of th i i
. e President’s will, and
;;pon that predicate rested the legal right which he insisted should
0 c:gforccd by mapdamqs. Unless that right existed there was no
oceasion—-no propriety, indeed—for considering the court’s power

~to declare an Act of Congress invalid,
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“the appointment is made; and that the commission 18
complete when the scal of the United States has been
affixed to it by the Secretary of State.

“ Where an officer is removable at the will of the execu-
tive, the circumstance which completes his appointment
is of no concern; because the act is at any time revocable;
and the commission may be arrested, if still in the office.
But when the officer is not removable at the will of the
exccutive, the appointment is not revocable, and cannot
be annulled. It has conferred legal rights which caunnot
be resumed. ' B

“ The discretion of the executive is to be exercised until
the appointment has been made. But having once made
the appointment, his power over the office is terminated
in all cases, where by law the officer is not removable by
him. The right to the office is then in the person ap-
pointed, and he has the absolute, unconditional power of
accepting or rejecting it.

“ Mr. Marbury, then, since his commission was signed

by the President, and sealed by the Secretary of State,
was appointed; and as the law creating the office, gave the
officer a right to hold for five years, independent of the
executive, the appointment was not revocable, but vested
in the officer legal rights, which are protected by the laws
of his country. [This freedom from executive interfer-
* ence had been affirmed by Representative Bayard in. Ij‘eb-
ruary, 1802, during the debate on repeal of the Judiciary
Act of 1801.]
“«To withhold his commission, therefore, is an act
deemed by the court not warranted by law, but violative
of a vested legal right. . . .

“The office of justice of peace in the District of Colum-

bia is such an office [of trust, honor, or profit] .. . . .
It has been created by special Act of Congress, and has
been secured, so far as the laws can give security, to the
person appointed to fill it, for five years. . . .

B
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“Tt is, then, the opinion of the court—1st. That by
signing the commission of Mr. Marbury, the President of
the United States appointed him a justice of peace for
the County of Washington, in the Distriet of Columbia;
and that the seal of the United States, affixed thereto by
the Sceretary of -State, i3 conclusive testimony of the
verity of the signature, and of the completion of the ap-
pointment; and that the appointment conferred on him a
legal right to the office for the space of five years. .

“It hasg already been stated that the applicant has, to
that commission, a vested legal right, of which the execu-
tive cannot deprive him. lle¢ has been appointed to an
office, from which he is not removable at the will of the
executive; and being so appointed, he has a right to the
commission which the Secretary has received from the
President for his use.” -

The point thus decided was directly presented and
essential to proper disposition of the cause. If the doec-
trine now advanced had been approved there would have
heen no right to protect and ‘the famous discussion and
decision of the great constitutional question touching the
power of the court to declare an Act of Congress without
effect would have been wholly out of place. The estab-
lished rule is that doubtful constitutional problems must
not be considered unless necessary to determination of the
cause., The sometime suggestion, that the Chief Justice
indulged an obiter dictum, is without foundation, The
court must have appreciated that unless it found Mar-
bury had the legal right to occupy the office irrespective
of the President’s will there would be no necessity for
passing upon the much-controverted and far-reaching

power of the judiciary to declare an Act of Congress with-
out effect. In the circumstances then existing it would
have been peculiarly unwise to consider the second and
.more important question without first demonstrating the
necessity therefor by ruling upon the first. Both points
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were clearly presented by the record, und they were de-
cided in logical scquence. Cooley’s Constitutional Lim-
itations, 7th ed., 231*.

But, assuming that it was unnecessary in Marbury v:
Muadison to determine the right to hold the office, never-
theless this Court decmed it essential and decided it. 1
can not think this opinion is less potential than Mr,
Madison’s argument during a heated debate coneerning an
office without prescribed tenure.

This opinion shows clearly enough why Congress, when
it directed appointment of marshals for definite terms by
- the Act of 1789, also took pains to authorize their removal.
The specification of a term without more would have pre-
vented removals at pleasure.

We are asked by the United States to treat the definite
holding in Marbury v. Madison that the plaintiff was not
subject to removal by the President at will as mere

dictum—to disregard it. But a solemn adjudication by

this Court may not be so lightly treated. For a hundred
and twenty years that case has been regarded as among
the most important ever decided. It lies at the very
foundation of our jurisprudence. Every point determined
was deemed essential, and the suggestion of dictum, either
idle or partisan exhortation, ought not to be tolerated.
The point here involved was directly passed upon by the
- great Chief Justice, and we must accept the result unless
prepared to express direct disapproval and exercise the
transient power which we possess to overrule our great
predecessors—the opinion cannot be shunted.

At the outset it became necessary to determine whether
Marbury had any legal right which could, prima facie at
least, create a justiciable or actual case arising under the
laws of the United States, Otherwise, there would have

*At this time the power of the court to declare Aets of Congress

unconstitutional was being vigorously denied. The Supreme Court,

in United States History, by Charles Warren, Vol. L
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been nothing more than a moot cause; the proceeding
would have been upon an hypothesis; and he would have
shown no legal right whatever to demand an adjudication
on the question of jurisdiction and constitutionality of the
statute, The court procceded upon the view that it would
not determine an important and far-reaching constitu-
tional question unless presented in a properly-justiciable

" cause by one asserting a clear legal right susceptible of

protection. It emphatically declared, not by way of argu-
ment or illustration, but as definite opinion, that the ap-

. pointment of Marbury “ conferred on him a legal right to

the office for the space of five years,” beyond the Presi-
dent’s power to remove; and, plainly on this premise, it
thereupon proceeded to consider the grave constitutional
question. Indeed, if Marbury had failed to show a legal
right to protect or enforce, it could be urged that the deci-
sion as to invalidity of the statute lacked force as a prec-
edent, because rendered upon a mere abstract question
raised by a moot case. The rule has always been cau-
tiously to avoid passing upon important constitutional
questions unless some controversy properly presented re-
quires their decision.

The language of Mr. Justice Matthews in Liverpool,
ete., Steamship Co. v. Commissioners of Emigration, 113
U. 8. 33, 39, is pertinent—

“1If, on the other hand, we should assume the plain-
tiff’s case to be within the terms of the statute, we should
have to deal with it purely as an hypothesis, and pass
upon the constitutionality of an Act of Congress as an
abstract question. That is not the mode in which this
court is accustomed or willing to consider such questions.
It has no jurisdiction to pronounce any statute, either of a
State or of the United States, void, because irreconcilable
with the Constitution, except as it is called upon to ad-
judge the legal rights of litigants in actual controversies.
In the exercise of that jurisdiction, it is bound by two
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rules, to which it has rigidly adhered, one, never to antici-
pate a question of constitutional law in advance of the
necessity of deciding it; the other never to formulate a
rule of constitutional law broader than is required by the
preeise facts to which it is to be applied. These rules are
safe guides to sound judgment. It is the dictate of wis-
dom 1o follow them closely and carefully.”

Also the words of Mr. Justice Brewer in Union Pacific
Co. v. Mason City Co., 199 U, S. 160, 166—* Of course,
where there are two grounds, upon either of which the
judgment of the trial court can be rested, and the appel-
late court sustains both, the ruling on neither is obtter,
but each is the judgment of the court and of equal validity
with the other. Whenever a question fairly arises in the
course of a trial, and there is a distinet decision of that
question, the ruling of the court in respect thereto can, in
no just sense, be called mere dictum. Railroad Companies
v. Schutte, 103 U. S. 118, in which this court said (p.
143): ‘It can not be said that a case is not authority on
the point because, although that point was properly pre-
sented and decided in the regular course of the considera-
tion of the cause, something else was found in the end
which disposed of the whole matter. Here the precise
question was properly presented, fully argued and elabo-
rately considered in the opinion, The decision on this
question was as much a part of the judgment of the court
as was that on any other of the several matters on which
the case as a whole depended.’ ”

And see—Chicago, etc., Railway Co. v. Wellman, 143
U. 8. 339, 345; United States v. Chamberlin, 219 U, S,
250, 262; United States. v. Title Insurance Co., 265 U. S.
472, 486; Watson v. St. Louss, etc Ry, Co., 169 Fed. 942,
944, 945

Although he was 1ntensely hostlle to Marbury v. Madi-
son, and refused to recognize it as authoritative, I do
not find that Mr. Jefferson ever controverted the view

¢
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that an officer duly appointed for a definite time, without
more, held his place free from arbitrary removal by the
President. If there had been any generally-accepted
opinion or practice under which he could have dismissed
such an officer, as now claimed, that cause would have
been a rather farcical proceeding with nothing substantial
at issue, since the incumbent could have been instantly
removed.  And, asuming such doetrine, it is hardly pos-
sible that Mr. Jefferson would have been ignorant of the
practical way to end the controversy—a note of dismissal
or removal. Ividently he knew nothing of the congres-
sional interpretation and consequent practice here insisted
on. And this notwithstanding Mr. Madison sat at his
side.

Mr. Jefferson’s letters to Spencer Roane (1819) and
George Hay (1807) give his views. “In the case of

‘Marbury and Madison, the federal judges declared that

commissions, signed and sealed by the President, were
valid, although not delivered. I deemed delivery essen-
tinl to complete a deed, which, as long as it remains in
the hands of the party, is as yet no deed, it is in posse
only, but not in esse, and I withheld delivery of the com-
missions.” I think it material to stop citing Marbury v.
Madison as authority and have it denied to be law. “1.
Because the judges, in the outset, disclaimed all cogniz-
ance of the case, although they then went on to say what
would have been their opinion, had they had cognizance
of it. This, then, was confessedly an extrajudicial opinion.
and, as such, of no authority. 2. Because, had it been
judicially pronounced, it would have been against law;
for to a commission, a deed, a bond, delivery is essential
to give validity. Until, therefore, the commission is de-
livered out of the hands of the executive and his agents,
it is not his deed.” '
The judges did not disclaim all cognizance of the
cause—they were called upon to determine the question
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irrespective of the result reached—and, whether rightly
or wrongly, they distinctly held that actual delivery of the
commission was not essential. That question does not
now arise—here the commission was delivered and the
appointec took office.

Ez parte Hennen (1839), 13 Peters 230, 258, involved
the power of a United States Distriet Judge to dismiss at

will the clerk whom he had appointed. Mr, Justice -

Thompson said—

“The Constitution is silent with respect to the power
of removal from office, where the tenure is not fixed. 1t
provides, that the judges, both of the supreme and inferior
courts, shall hold their offices during good behaviour. But
no tenure is fixed for the office of clerks, Congress has by
law limited the tenure of certain officers to the term of
four years, 3 Story, 1790; but expressly providing that
the officers shall, within that term, be removable at pleas-
ure; which, of course, is without requiring any cause for
such removal. The clerks of courts are not included
within this law, and there is no express limitation in the
Constitution, or laws of Congress, upon the tenure of the
office.

“All offices, the tenure of which is not fixed by the
Constitution or limited by law, must be held either dur-
ing good behavior, or (which is the same thing in con-
templation of law) during the life of the incumbent; or
must be held at the will and discretion of some department
of the government, and subject to removal at pleasure.

“It cannot, for a moment, be admitted, that it was the
intention of the Constitution, that those offices which are
denominated inferior offices should be held during life.
And if removable at pleasure, by whom is such removal
to be made? In the absence of all constitutional pro-
vision, or statutory regulation, it would seem to be a

sound and necessary rule, to consider the power of removal

as incident to the power of appoin'gment. This power of

|
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removal from office was a subject much disputed, and
upon which a great diversity of opinion was entertained
in the early history of this government., This related,
however, to the power of the President to remove officers
appointed with the concurrence of the Senate; and the

great question was, whether the removal was to be by the

President alone, or with the coneurrence of the Senate,
both constituting the appointing power. No one denied
the power of the President and Senate, jointly, to remove,
where the tenure of the office was not fixed by the Consti-
tution; which was a full recognition of the principle that
the power of removal was incident to the power of appoint-
ment.  But it was very early adopted, as the practical
construction of the Constitution, that this power was
vested in the President alone. And such would appear
to have been the legislative construction of the Con-
stitution, . . .

“It would be a most extraordinary construction of the
law, that all these offices were to be held during life, which
must inevitably follow, unless the incumbent was remov-
able at the discretion of the head of the department: the
President has certainly no power to remove. These clerks
fall under that class of inferior officers, the appointment
of which the Constitution authorizes Congress to vest in
the head of the department. The same rule, as to the
power of removal, must be applied to offices where the ap-
pointment is vested in the President alone. The nature

- of the power, and the control over the officer appointed,

does not at all depend on the source from which it
emanates. The execution of the power depends upon the
authority of law, and not upon the agent who is to ad-
minister it. And the Constitution has authorized Con-
gress, in certain cases, to vest this power in the President
elone, in the Courts of law, or in the heads of depart-
ments; and all inferior officers appointed under each, by
authority of law, must hold their office at the discretion
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of the appointing power. Such is the sctiled usage ahd
practical construction of the Constitution and laws, under
which these offices are held.”

United States v. Guthrie (1854), 17 How. 984, Good~
rich had been removed from the office of Chief Justice of
the Supreme Court, Territory of Minnesota, to which he
had been appointed to serve “ during the perifxi of four
years.” Ile sought to recover galary for the time subse-
quent o removal through o mandamus to the Sceretary
of the Treasury. The court held this was not a proper
remedy and did not consider whether thfa President had
power to remove a territorial judge appointed iior & f%xed
term. The reported argument of counsel is enhghtiemng;
the dissenting opinion of Mr. Justice McLean is ampor-
tant. He points out that only two territorial judges hz_ad
been removed—the plaintiff Goodrich, in 1851, and Wil-
Jiam Trimble, May 20, 1830. The latter was judgfa of the
Superior Court of the Territory of Arkansas, appointed to
« sontinue in office for the term of four years, unless sooner
removed by the President.”

United States v. Bigler, Fed. Cages, 14481 (1867). This
opinion contains 2 valuable discussion of the general
doctrine here involved.

United States V. Perkins (1886), 116 U. 8. 483, 485,‘
held that “ when Congress, by law, vests the appoir.xtment
of inferior officers in the heads of Departments 1t may

Jimit and restrict the power of removal as it deems best -

for the public interest. The constitutic')ngl ‘authority 'in
Congress to thus vest the appointment implies authority
to limit, restrict and regulate the removal by such laws
as Congress may enact in relation to the officers so
appointed.” ~
p?%cAllister v. United States (1891), 141 U. 8. 174
Plaintiff was appointed District Judge for Alaska “for

the term of four years from the day of the date hereof, and

until his sueceessor shall be appointed and qualified, sub-
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ject to the conditions prescribed by law.” He was sus-
pended and the Scnate confirmed his successor. He
sought to recover salary for the time between his removal
and qualification of his successor. Section 1768, R. S
:f.uthorized the President to suspend civil officers « excep";
jud.ges of the courts of the United States” This court
reviewed the authoritics and pointed out that judges of
territorial courts were not judges of courts of the United
States \‘vithin § 1768, and, accordingly, were subject to
suspension by the President as therein provided. This
argument would have been wholly unnecessary if the
theory now advanced, that the President has illimitable
power to remove, had been approved.
~In an elaborate dissent Mr. Justice Field, Mr. Justice
Gray and Mr. Justice Brown expressed the view that it
was beyond the President’s power to remove the judge of
any court during the term for which appointed. They
necessarily repudiated the doctrine of illimitable power
Parsons v. United States (1897), 167 U. 8. 324 343‘
After a review of the history and cases supposed ’to bc;
apposite, this court, through Mr. Justice Peckham, held
that the President had power to remove Parsons fro;n the
qfﬁf:e of District Attorney, to which he had been ap-
pou')ted “ for the term of four years from the date hereof
sub.qcct to the conditions prescribed by law.” “ We a,r(;
satisfied that its [Congress’] intention in the repeal of the
,Ter}ure of Office sections of the Revised Statutes was
again to coneede to the President the power of removal if
taken from him by the original Tenure of Office Act, and
by reason of the repeal to thereby enable him to rer,nove
an officer when in his discretion he regards it for the public
good, although the term of office may have been limited
by the words of the statute creating the office.”” He
referred to the Act of 1820 and suggested that the situa-

i o
olfmé) g(l}leoxztrég it had been renewed by repeal of the Tenure
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The opinion docs express the view that by pracli('al
construction prior to 1820 the President had power to
remove an officer appointed for a fixed term; but this i8
a clear mistake. In fact, no removals of such duly com-
missioned officers were made prior to 1820; and Mar-
bury v. Madison cxpressly affirms that this could not
- lawfully be done. The whole discussion in Parson’s case
was futile if the Constitution conferred upon the Presi-
dent illimitable power to remove. It was pertinent only
* upon the theory that by apt words Congress could pro-
hibit removals, and this view was later affirmed by Mr.
Justice Peckham in Shurtleff v. United States. Appar-
ently he regarded the specification of a definite term as

not equivalent to positive inhibition of removal by Con-

gress.
Reagan v. United States (1901), 182 U. S. 419, 425.

Reagan, a Commissioner of the United States Court in
Indian Territory, was dismissed by the judge, and sued
to recover salary. He claimed that the judge’s action
was invalid because the cause assigned therefor was not
one of those prescribed by law. This court, by Mr. Chief
Justice Fuller, said: “The inquiry is, therefore, whether
there were any causes of removal prescribed by law,
March 1, 1895, or at the time of removal. If there were,
then the rule would apply that where causes of removal
are specified by constitution or statute, as also where the
the term of office is for a fixed period, notice and hear-
ing are essential. If there were not, the . appointing
power could remove at pleasure or for such cause as
it deemed sufficient. . . . The commissioners hold
office neither for life, nor for any specified time, and are
within the rule which treats the power of removal as in-~
cident to the power of appointment, unless otherwise
provided. By chapters forty-five and forty-six, justices
of the peace on conviction of the offences enumerated
are removable from office, but these necessarily do not
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includg fﬂi causes which might render the removal of
commissioners necessary or advisable, Congress did not
provide for the removal of commissioners for the causes
im: which justices of the peace might be removed, and if
this were to be ruled otherwise by construection th’e effect
would be to hold the commissioners in office for’life unless
some of those specially enumerated causes became appli-
eable to them. We agree with the Court of Claims that
this fvould be a most unreasonable construction and would
restrict the power of removal in a manner which there is
nothing in the case to indicate could have been contem-
plated by Congress.”

Shurtleff v. United States (1903), 189 U. 8. 311, 313.

- The plaintiff sought to recover his salary as General Ap-

?rmser.. He was appointed to that office without fixed
erm, with consent of the Senate, and qualified July 24, -

1890. The Act creating the office provided that the in-’
cumbeflts “shall not be engaged in any other business
avocation or employment, and may be removed fron;
officc at any time by the President for inefficiency, neg-
l(z?t of duty or malfeasance in office.” Shurtleff wa’.s dis-
missed May 3, 1899, without notice or charges and with-
oPt knowledge of the reasons for the President’s action
Through Mr. Justice Peckham the court said: “There is.
of course, no doubt of the power of Congress to creaté
such an office as is provided for in the above section,

- Under the provision that the officer might be removed

from office at any time for inefficiency, neglect of duty
or malfegsance in office, we are of opinion that if th(;
removal is sought to be made for those causes, or either
of them, the officer is entitled to notice and a hearing
Reagan v. United States, 182 U. §. 419, 425. . . .
The appglia,nt contends that because the statute speci-
fied certain causes for which the officer might be removed
it thereby impliedly excluded and denied the right t(;
remove for any other cause, and that the President was
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therefore by the statute prohibited from any removal
excepling for the causes, or some of them therein de-
fined. The maxim, expressio unius est exclusio alterius,
1s used as an illustration of the principle upon which the
confention is founded. We are of opinion that as thus
uscd the maxim does not justify the contention of the
appellant.  We regard it as inapplicable to the facts
herein.  The right of removal would exist if the statuto
had not conlained a word upon the subject. It does not
exist by virtue of the grant, but it inhecres in the right
to appoint, unless limited by Constitution or statute, It
requires plain language to take it away.” The distinct
recognition of the right of Congress to require notice and
hearing if removal were made for any specified cause is
of course incompatible with the notion that the Presi-
dent has illimitable power to remove. And it is well to
note the affirmation that the right of removal inheres

in the right to appoint.
| X1V,

If the framers of the Constitution had intended “the
executive power,” in Art. II, Sec. 1, to include all power
of an executive nature, they would not have added the
carefully defined grants of Sec. 2. They were scholarly
men, and it exceeds belief “ that the known advocates in
the Convention for a jealous grant and cautious definition
of federal powers should have silently permitted the in-
troduction of words and phrases in a sense rendering fruit-
less the restrictions and definitions elaborated by them.”
Why say, the President shall be commander-in-chief;
may require opinions in writing of the principal officers
in each of the executive departments; shall have power
to grant reprieves and pardons; shall give information to
Congress concerning the state of the union; shall receive

" ambassadors; shall take care that the laws be faithfully
exccuted—if all of these things and more had already

}
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bee.n v'ested in him by the general words? The Consti-
iuttonrls exact in statement, Holmes v. J enﬁz’son 14 Pet
540, That the general words of g grant are }imitéd when.
followed by those of special Import is an established
canon; .a_nd an accurate writer would hardly think of
emphasizing a gencra] grant by adding special and nar-
rower ones without explanation. “Ap affirmative grant
of specinl powers would be absurd, as well ag usclessg ?’n
;(m:afsr:d éuzltigority were'intended.”  Story on the éo;llstia
ution, 3 448, “The powers dele :
Constitution to the federal govgfrffndel?g zgf I;;;POSGS
defined.” .Fedemlist, No. XL1V. “Affirmative W(iz
are often, in their operation, negative of other ob'ects
tfum those affirmed; and in thig case, a negative or e)gcluf
sive sense must be given to them, or they have no opera-
tfon at aIl'. It cannot be presumed that any clause in th
Constitution is intended to be without effect: and there13
fore,‘suc.h & construction is inadmissible unle;s the; word
requu'e}t.” Marbury v, Madison, p. 17:!;. o
) TIn his ad(.ire:%s to the Senate (February 16, 1835) on
h'e Appointing and Removing Power,” Mr Webster
c?nszdered and demolished the theory th;a,i: the‘ first se
tmn.of Art, IT conferred all executive powers upon ﬂf-
?ﬁ???ent except as therein limited—Webster's Work:
! ittle, B, & Co., 1866), vol. 4, pp. 179, 186; Debates of
ongress—and showed that the right to remove must be
regarded 88 an incident to that of appointment He
po‘mted out.the evils of uncontrolled removalg a.;xd ;
think, demonstrated that the claim of llimitable exepu.
'11}:: power hert? advanced. has no substantial foundation,
' argument is exhaustive and ought to be conelusive
/ .pm:agraph from it follows: “Tt is true, that the Co '
sutuflqn declares that the executive ﬁower shall g;
ve_sted.m the Prgsident; but the first question which then
arises 13, What is ezecutive power? What is the degr
and what are the limitations? TPxecutive power ig ni)te 2
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thing so well known, and so accurately defined, as that
the written constitution of a limited government can be
supposed to have conferred it in the lump. What s
cxceutive power? What are its boundaries? What
model or example had the framers of the Constitution in
their minds, when they spoke of executive power’?
Did they mean exccutive power as known in England, or
as known in I'rance, or ag known in Russin? Did they
take it as defined by Montesquieu, by Burlamaqui, or by
De Lolme? All these differ from one another as to the
extent of the executive power of government. What,
then, was intended by * the executive power’? Now, Sir,
I think it perfectly plain and manifest, that, although the
framers of the Constitution meant to confer executive
power on the President, yet they meant to define and
limit that power, and to confer no more than they did
thus define and limit. When they say it shall be vested
in a President, they mean that one magistrate, to be
called a President, shall hold the executive authority;
but they mean, further, that he shall hold this authority
according to the grants and limitations of the Consti-

tution itself.”
XV,

Article I provides: “All legislative powers herein
granted, shall be vested in a Congress,” ete. I hardly
suppose, if the words “herein granted” had not been
inserted Congress would possess all legislative power of
Parliament, or of some theoretical government, except
when specifically limited by other provisions. Such an
omission would not have overthrown the whole theory
of a government of definite powers and destroyed the
meaning and effect of the particular enumeration which
‘necessarily explains and limits the general phrase. When
this Article went to the Committee on Style it provided:
“The legislative power shall be vested in a Congress,”

L}
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oto. ?‘he words “ herein granted ” were inserted by that
con.'xm{ttee September 12, and there is nothing whatever
to indicate that anybody supposed this radically changed
what already had been agreed upon. The same general
forxja of words was used as to the legislative, executive and
judicial powers in the draft referred to the Committee on
Style. The difference between the reported and final
drafts was treated as unimportant.

“That the government of the United States is one of
delegated, limited and enumerated powers,” and “that
the federal government is composed of powe’rs specifically
granted, with the reservation of all others to the States or
to the people,” are propositions which lie at the beginning
of any effort rationally to construe the Constitution.
Upon the assumption that the President, by immediate
grant of the Constitution, is vested with all executive
power f.vithout further definition or limitation, it becomes
~1111;?0§sxble to delimit his authority, and the field of federal
ac.uw‘ty is indefinitely enlarged. Moreover, as the Con-
stitution authorizes Congress “to make all laws which
shall be necessary and proper for carrying into execution
tl‘xe fo.reggmg powers, and all other powers vested by this
g,onstltutxon in the government of the United States, or
in any .de,partment or officer thereof,” it likewise beco;xles
;fnposszb.le to ascertain the extent of congressional power,
buch.a situation would be intolerable, chaotic indeed.

If it be admitted that the Constitution by direct grant

" vests the President with all executive power, it does not

foi{ow that he can proceed in defiance of congressional
action, Congress, by clear language, is empowered to
make .all laws necessary and proper for carrying into
execution powers vested in him. Here he was authorized
onl;.y to appoint an officer of a certain kind, for a certain
period, removable only in a certain way, He undertook
to proceed under the law so far as agreeable, but repudi-
ated the remainder. I submit that no warrant can be

it S 3
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found for such conduct. This thought was stressed by
Mr, Calhoun in his address to the Senate, from which
quotation has been made, ante.

XVI

Article 111 provides: “ The judicial power of the United
States shall be vested in one Supreme Court, and in such
inferior courts as the Congress may, from timo to time,
ordain and establish.” But this did not endow the federul
- courts with authority to proceed in all matters within tho
judieial power of the federal government. Except as to
the original jurisdiction of the Supreme Court, it is settled
that the federal courts have only such jurisdiction as
Congress sces fit to confer, “Only the jurisdiction of
the Supreme Court is derived directly from the Constitu-
tion. Every other court created by the general govern-
ment derives its jurisdiction wholly from the authority
of Congress. That body may give, withhold or restrict
such jurisdiction at its discretion, provided it be not
extended beyond the boundaries fixed by the Constitu-
tion. . . . The Constitution simply gives to the in-
ferior courts the capacity to take jurisdiction in the enu-
merated cases, but it requires an Act of Congress to confer
it.” Kline v. Burke Construction Co., 260 U. S, 226, 234.

In Sheldon et al. v. Sill, 8 How. 441, 449, it was argued
that Congress could not limit the judicial power vested
in the courts by the Constitution—the same theory, let
it be observed, as the one now advanced concerning execu-
tive power. Replying, through Mr. Justice Grier, this
court declared: “ In the case of Turner v. Bank of North
America [1799], 4 Dall. 10, it was contended, as in this
case, that, as it was a controversy between citizens of
different States, the Constitution gave the plaintiff a
right to sue in the Circuit Court, notwithstanding he was
an assignee within the restriction of the eleventh section
" of the Judiciary Act. But the court said,—* The political

N
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truth is, that the disposal of the judicial power (except
in a few gpecified instances) belongs to Congress: and
Congress is not bound to enlarge the jurisdiction of the
federal courts to every subjeet, in every form which the
Constitution might warrant.” This decision was made in
1799; since that time, the same doctrine has been fre-
quently asserted by this court, as may be secn in Mclntire
v. Wood, 7 Cranch 506; Kendall v. United States, 12
Peters 616; Cary v. Curtis, 3 Howard 245.” The argu-
ment of counsel, reported in 4 Dallas, is interesting. The

bad reasoning, there advanced, although exposed a hun-

dred years ago, is back again asking for a vote of confi-
dence.
XVII,

The Federal Constitution is an instrument of exact
expression. Those who maintain that Art. 1T, Sec. 1,

~ was intended as a grant of every power of executive

nature not specifically qualified or denied must show
that the term “executive power” had some definite and
commonly accepted meaning in 1787, This court has de-
clared that it did not include all powers exercised by
the King of England; and, considering the history of the
period, none can say that it had then (or afterwards)
any commonly accepted and practical definition. If any
one of the descriptions of “executive power” known in
1787 had been substituted for it, the whole plan would
have failed. Such obsecurity would have been intolerable
to thinking men of that time.

Fleming v, Page, 9 How, 603, 618—* Neither is it neces-
sary to examine the English decisions which have been
referred to by counsel. It is true that most of the States
have adopted the principles of English jurisprudence, so
far as it concerns private and individual rights, And
when such rights are in question, we habitually refer to
the English decisions, not only with respect, but in many
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cases as authoritative. But in the distribution of politi-

cal power between the great departments of government,

there is such a wide difference between the power con-
ferred on the President of the United States, and the
authority and sovereignty which belong to the English
crown, that it would be altogether unsafe to reason from
any supposced resemblance between them, either as re-
gards conquest in war, or any other subject where the
rights and powers of the executive arm of the govern-
ment are brought into question. Our own Constitution
and form of government must be our only guide.”

Blackstone, *190, 250, 252, affirms that “ The supreme
executive power of these kingdoms is vested by our laws
in a single person, the king or queen,” and that there are
certain “branches of the royal prerogative, which invest
thus our sovereign lord, thus all-perfect and immortal in
his kingly capacity, with a number of authorities and
powers, in the execution whereof consists the executive
part of government.” And he defines “ prerogative,” as
“consisting (as Mr. Locke has well defined it) in the
discretionary power of acting for the public good, where
the positive laws are silent.”

Montesquieu’s Spirit of Laws, in 1787 the most popular
and influential work on government, says: “ In every gov-
ernment there are three sorts of power: the legislative;
the executive, in respect to things dependent on the law
of nations; and the executive, in regard to matters that
depend on the civil law. By virtue of the first, the prince
or magistrate enacts temporary or perpetual laws, and
amends or abrogates those that have been already en-
acted. By the second, he makes peace or war, sends or

receives embassies, establishes the public security, and

provides against invasions. By the third, he punishes
eriminals, or determines the disputes that arise between
individuals. The latter we shall call the judiciary power,
and the other simply the executive power of the state.”

A bt A
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Perhaps the best statement concerning “executive
power ” known in 1787 was by Mr. Jefferson in his Draft
of a Fundamental Constitution for the Commonwealth
of Virginia, proposed in 1783 (Writings, Ford’s ed. 1894,
vol. 3, 155-156): “The cxecutive powers, shall be exer-
cised by a Governor, who shall be chosen by joint ballot
of hoth Houses of Assembly. By executive powers,
we mean no reference to those powers exercised under
our former government by the crown as of its prerogative,
nor that these shall be the standard of what may or
may not be deemed the rightful powers of the Governor..
We give them those powers only, which are necessary
to execute the laws (and administer the government),
and which are not in their nature either legislative
or judiciary. The application of this idea must be
left to reason. We do, however, expressly deny him the
prerogative powers of erecting courts, offices, boroughs,
corporations, fairs, markets, ports, beacons, light-houses,
and sea marks; of laying embargoes, of establishing prece-
dence, of retaining within the State, or recalling to it any
citizen thereof, and of making denizens, except so far as
he may be authorized from time to time by the legislature
to exercise any of those powers.” This document was re-

" ferred to by Mr, Madison in the Federalist, No, XLVTIII.

Substitute any of these descriptions or statements for
the term “executive power” in Art. IT, Sec. 1, and the
whole plan becomes hopelessly involved-—perhaps impos-
sible,

The term ““executive power” is found in most, if not
all, of the state constitutions adopted between 1776 and
1787. 'They contain no definition of it, but certainly it
was not intended to signify what is now suggested. Tt
meant in those instruments what Mr. Webster declared
it signifies in the federal Constitution—“When they say
it shall be vested in a President, they mean that one
magistrate, to be called a President, shall hold the execu-
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tive authority; but they mean, further, that he shall hold
this authority according to the grants and limitations of
the Constitution itself.” ‘

The Constitution of New York, much copied in the fed-
ernl Constitution, declared: The supreme executive
power und authority of this State shall be vested in a
Covernor.” It then defined his powers and duties—
among them, “to take care that the laws are faithfully
exceuted to the best of his ability.” Tt further provided,
« that the Treasurer of this State shall be appointed by
Act of the Legislature;” and entrusted the appointment
of civil and military officers to & council. The Governor
had no power to remove them, but apparently nobody

_ thought he would be unable to execute the laws through
officers designated by another. : *

The Constitution of Virginia, 1776, provided: “The
legislative, executive, and judiciary department, shall be
separate and distinct, 80 that neither exercise the powers
properly belonging to the other.” Tt then imposed upon

. the two Iouses of Assembly the duty of selecting by
ballot judges, Attorney General and Treasurer.

New Jersey Constitution, 1776— That the Gover-
nor ... shall have the supreme executive power ...
and act as captain-general and commander in chief of all
the militia. ... That captains, and all other inferior
officers of the militia, chall be chosen by-the companies,
in the respective counties; but feld and general officers,
by the Council and Assembly.”

North Carolina Constitution, 1776— That the legisla-
tive, executive, and supreme judicial powers of govern-
ment, ought to be forever separate and distinet from each
other. ... That the General Assembly shall, by
joint ballot of both houses, appoint J udges of the Supreme

Courts of Law and Equity, Judges of Admiralty, and At~

torney-General. . . . That the GCeneral Assembly
shall, by joint ballot of both houses, triennially appoint &
Secretary for this State.” .
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puring the debate of 1789 Congressman Stone well
said: ‘f If gentlemen will tell us that powers, implied!
exccutive, belong to the President, they ou,ght to z
{ }trther with the idea, and give us a correct idea of e\:eci-
tive power, as applicable to their rule. In an ab:;olute '
fnom}rchy there never has been any doubt with respect t
1‘1113.)11¢:uti0n ; the monarch ean do what he pleasesp In .
limited u;unuu'(:hy, the prince has powers incident to'kinnrlEL
preragative. How far will & federal executive, limited tl,)y
8 Constitution, extend in implications of this I;ind'? Doe}:
it go so far as absolute monarchy? Oris it conﬁr;ed to .
rcstm'med. monarchy? If gentlemen will lay down thei?: '
r}tie, it will serve us as a criterion to determine all qﬁes—
tions respecting the exceutive authority of this goverﬁ-
m?m‘:. My conception may be dull; but telling me that
th.xs is an executive power, raises no complete igea. in m
mind. If you tell me the nature of executive power, ang

" how far the principle extends, I may be able to judge

whether this has relation thereto, and h ;
1 trnfinn » ow much
to implication.” See The Federalist, No, X1 ,V;,c 15 due

~

XVIIL

. In any rat.ional search for answer to the questions aris-
ing upon fhl.s record, it is important not to forget—
That this is a government of limited powers definitely

\ enumerated and granted by a written Constitution,

. Tha§ the Constitution must be interpreted by attribut-
ing to its W?rds the meaning which they bore at the time
of its adoption and in view of commonly-accepted canons
o.f construction, its history, early and long-continued prac-
tices under it, and relevant opinions of this court d
That the Constitution endows Congress with.plena
powers “ to establish post offices and post roads.” i :
That, exercising this power during the years érom 1789
to 1836, Congress provided for postmasters and vested the
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power to appoint and remove all of them at pleasure in
the Postmaster General. o :

That the Constitution contains no words which specifi-
cally grant to the President power to remove duly ap-
pointed officers.  And it is definitely settlpd that he can-
not remove those whom he has not appomtedwgertmnly
they can be removed only as Congl:ess may I'mrrmt.

That postmasters are inferior of.hcel:s within the mean-
ing of Art. 11, Sec. 2, of the Constitution. ‘

That from its first session to the last one.Congress has
often asserted its right to restrict the Pres;dent’a power
to remove inferior officers, although appointed by him
with consent of the Senate. .

That many Presidents have approved statutes limiting
the power of the executive to remove, and that from tI}e
beginning such limitations have been respected In

practice.

That this court, as early as 1803, in an opinion never -

overruled and rendered in a case where it was necessary
to decide the question, positively declared t.ha,t f';he Presi-
dent had no power to remove at will an inferior officer
appointed with consent of the Senate to serve for a
definite term fixed by an Act of Congress.

That the power of Congress to refs"trlct removals by
the President was recognized by this court as late as

i rtleff v. United States. '

19%3};3? ti};uprociedings in the Constituti_ona,l Convention
of 1787, the political history of the times, cozltemp}(;-
raneous opinion, common canons of const:rt{ctxon, t e
action of Congress from the beginning a,nd- Oplﬂlons of this
court, all oppose the theory that by vesting the execu-
tive power ” in the President the Qonsntutlon gave him
an illimitable right to remove inferior officers.

That this court has emphatically dlsap;’)’roved thi? same
theory concerning “the judicial power vested in 'ghg
courts by words substantially the same as those whic
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vest “ the executive power” in the President. “The
exccutive power shall be vested in a President of the
United States of America.” “ The judicial power of the
United States, shall be vested in one Supreme Court, and
in sueh inferior courts as the Congress may from time
to time ordain and establish.”

That to declare the President vested with indefinite
and illimitable executive powers would extend the field
of his possible action far beyond the limits observed by
his predecessors and would enlarge the powers of Con-
gress to a degree incapable of fair appraisement.

Considering all these things, it is impossible for me -
to accept the view that the President may dismiss, as
caprice may suggest, any inferior officer whom he has
appointed with consent of the Senate, notwithstanding a
positive inhibition by Congress. In the last analysis that
view has no substantial support, unless it be the polemic

" opinions expressed by Mr. Madison (and eight others)

during the debate of 1789, when he was discussing ques-
tions relating to a “ superior officer ” to be appointed for
an_indefinite term. Notwithstanding his justly exalted
reputation as one of the creators and early expounders

of the Constitution, sentiments expressed under such cir-

cumstances ought not now to outweigh the conclusion
which Congress affirmed by deliberate action while he was
leader in the House and has consistently maintained down
to the present year, the opinion of this court solemnly
announced through the great Chief Justice more than a
century ago, and the canons of construction approved
over and over again.
Judgment should go for the appellant,
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Mg, Justice Branpers, dissenting.

In 1833 Mr. Justice Story, after discussing in §§ 1537~
1543 of his Commentaries on the Cmst}tutmn the much
debated question concerning the President’s power of
o al, said in § 1544
) !"“g {here has been any aberration from the true con-
stitutional exposition of the power of rji;moval_(whxch the
reader must deeide for himself), it will }’)c dxm?ult, and
perhaps impracticable, after forty years experience, tﬁ
recall the practice to the correct theory. Dut, at a
events, it will be a consolation to thoge ‘wh(} love the
Union, and honor a devotion to the patrgotlc ghscharge of
duty, that in regard to ‘ inferior .ofﬁcers (which appglla}
tion probably includes ninety-nine out of a hundred o
the lucrative offices in the govet:nn}ent), the remedy for
any permanent abuse is still within jd}e power of Con:{
gress, by the simple expedient of requiring the consent o
the Senate to removals in such cases.” .

Postmasters are inferior officers. Congress might ha,ve;‘
vested their appointment in the head of the department.
The Act of July 12, 1876, c. 176, ‘§ 6, 19 St'c}‘t. 78, 80, re-
enacting earlier legislation,? provided that postma‘sterg
of the first, sccond, and third clas:ses shall be apgomte
and may be removed by the President by and with th.e
advice and consent of the Senate, and shall hold their
offices for four years unless sooner removed or suspended
according to law.” That statute has been in force un-

1 Prior to the Act of July 2, 1836, c. 270, § 33, 5 Stat. 80, 87, all
postI:nasters were appointed by the Post_master General. I\F/;ourtéx
class postmasters are gtill appointed b‘y him, See Acts of §y28,
1794, ¢, 23, § 3, 1 Stat. 354, 357; April 30, 1810, c. 37, §.§L}f ,h 3,
40, 42, 2 Stat. 592; March 3, 1825, c. 64, § 1, 4 Stat. 102; a§§5 s
1863, c. 71, § 1, 12 Stat. 701; July 1, 1864, c. 12%7, §1, _13 Stat. ‘al

2 ’f‘he removal provision was introduced specifically into the g?ost .
legislation by Act of Jan 8, 1872, ¢. 335, § 63, 17 Stat. 283, 292,82!:

" re-enacted, in substance, in Act of June 23, 1874, c. 456, § 11,618 at.
231, 234; in the Revised Statutes, § 3830; and the Act of 1876.

%
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modified for half a century. ‘Throughout the period, it
hins governed a large majority of all civil offices to which
appointments are made by and with the advice and con-
sent of the Senate® May the President, having acted
under the statute in so far as it creates the office and au-
thorizes the appointment, ignore, while the Senate is in
session, the provision which prescribes the condition under
which a removal may take place?

Tt is this narrow question, and this only, which we are
required to deeide. We neced not consider what power
the President, being Commander in Chief, has over offi-
cers in the Army and the Navy., We need not determine
whether the President, acting alone, may remove high
political officers. We nced not even determine whether,
acting alone, he may remove inferior civil officers when
the Senate is not in session. It was in session when the
President purported to remove Myers, and for a long
‘time thereafter. All questions of statutory construction
have been eliminated by the language of the Act. It is
settled that, in the absence of a provision expressly pro-
viding for the consent of the Senate to a removal, the
clauge fixing the tenure will be construed as a limitation,
not as a grant; and that, under such legislation, the
President, acting alone, has the power of removal. Par-
song v, United States, 167 U. S. 324; Burnap v. United
States, 252 U, 8. 512, 515, But, in defining the tenure,
this statute used words of grant. Congress clearly in-
tended to preclude a removal without the consent of the
Senate.

Other questions have been eliminated by the facts
found, by earlier decisions of this Court, and by the

3 During the year ending June 30, 1813, there were in the civil
service 10,543 presidential sppointees. Of these 8423 were post-
masters of the first, second and third classes. Report of U. 8. Civit*
Serviee Commission for 1913, p. 8, During the year ending June -
30, 1923, the number of presidential appointees was 16,148, The
number of postmasters of the first, second and third classes was

14,261, Report for 1923, pp. xxxii, 100,
23408° 2718
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nature of the claim made. 1t is settled that wheref tiua ‘
statute creating an office provides for the consent © 1L I:L
Senate to both appointient and removal, a removi 13;
the President will be deemed to have been so ma 1;/:0[_
consent is given to the appointmeﬁ of ;); szlc?esi(:: e
) h41. ut, In se at,
lace v. United Stales, 257 U. S. . o
bar, NO SUCCESSOr WaS appointed until a‘\"t.er‘ the exmm]
tiOI;. of I;/Iym‘s’ term. It is scttled that if l(xingrcss 1!11;,
‘ i Art I1, vested the appomnt-
under clause 2 of section 2, , ve o aphot
nt i stmaste 1. it could have lumite
ont in the Postmaster Gen.elta, ‘ !
;?i's power of removal by reqm%ngs c(;ré%entlcéf iishsoftae(rlx::; :
United States V. Perkim,'llﬁ . 5. 1 .
tioned here that the President, antlgig 9.10}19,Jc }l::seg;: ucgze
i cer in
stitutional power to guspend an o cutive
t Myers was not su
nch of the government. Bu
:))Ie;?xded. It is clear that Congress could have conferred

upon postmasters the right to receive the salary for the

full term unless sooner removed with the consent of the

ited States, 100 U. S.
ate. Compare Embry V. Una
ggg 685. It is not claimed by the appellant tlgt tii
Sen’ate‘ has the constitutional r1gh§ tc{) sha&r:e 1;; Sheare c
‘hility for the removal, merely DECauss ,
fﬁgﬁfbtlheyAct of Congress, in the .responsﬂ).lhty for 1jihe
appointment Thus, the question mv};ﬁved ;nlglgg siL;: ;S;:;
ngress & te 0
by Congress after the grgat debate of :
!t)ael;;l'le gs. The sole question 18 whether, 1n ;espsect ttz
inferior offices, Congress may 1mpose upon trt? i 31;?&1
both responsibilities, as it may deny to it particip
in the exercise of either funection.

In Marbury v. Madison, 1 Cranch 137, 167, it was as-

sumed, as the basis of decision, thatfth.e Prgs%?efé,cxt;gg

: ; >
is powerless to remove an inferior civ ‘
?Jloc;ii;d fgr a fixed term with the consent of the Senate;

~and that case was long regarded as so deciding* In no

- In McAllister v. United States, 141 U. 8. }74,.];!‘3% itt;f'az ::::a;);
this Court of the decision in Marbury V. Madison: “On ﬁe con tem;
the Chief Justice asserted the authority of Congress to fix
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case, has this Court determined that the President’s
power of removal is beyond control, limitation, or regula-
tion by Congress. Nor has any lower federal court ever
eo dlecided.®  This is true of the power as it affects officers
in the Army or the Navy and the high political officers
like heads of departinents, as well as of the power in re-
sphet to inferior statutory offices in the executive branch.
Continuously for the last fifty-eight years, laws compre-
hensive in character, enacted from time to time with the
approval of the President, have made removal from the

ol a Justice of the Peace in the District of Columbia beyond the

power of the President to lessen it by removal. . . ) The same

significance i3 atlached to the decision in 1 Kent, Commentaries,

12th ed,, 311, note 1.

Reverdy Johnson, who had been Attorney General, said of Mar-
bury v. Madison, while addressing the Senate on Jan. 15, 1867, in
opposition to the Tenure of Office bill: “ But, says my brother and
friend from Oregon, that case decided that the President had no
.right to remove. Surely that is an entire misapprehension. The
Constitution gives to the President the authority to appoint, by and
with the sdvice and consent of the Senate, to certain high offices, but
gives to Congress the power to vest the appointment and to give the
remgval of inferior officers to anybody they think proper; and thesc
justices of the peace were inferior and not high officers within the
meaning of those two terms in the Constitution. Congress, therefore,
by providing that such an officer should hold his ecommission for four
years, removed the officer from the power of removal of the Presi-
dent, ns they could have taken from him the power to appoint,
Nobody doubts that if they were inferior officers, as they were,
Congress might have given the power to appoint those officers to the
people of the district by election, or to any individual that they might
think proper, or to any tribunal other than the executive depart-
ment of the Government, They had a right, although they thought
preper to give it to the President himself, to provide that it should
endure for four years against any such power of removal. That is
all the case decided upon that question.” Cong, Globe, 39th Cong.,
2d sess,, 461, See Note 71, infra.

% In United States v. Avery, 1 Deady 204, the statute creating the
offico did not prescribe a fixed tenure and there was no provision for
removal only by and with the consent of the Senate. In United
States v. Guthrie, 17 How, 284, 305, Mr. Justice McLean, dissenting,



A o i R AR S e S IR R M TR A SR ot v bl

244 OCTOBER TERM, 1926.
272U.8.

Branves, J., dissenting.
great majority of the inferior presidcntifq offices depm;d;
ent upon the consent of the Senz}tc. i,hroughput i \?
period these laws have been contlnuopsly appheg. e
are requested to disregard the authority 9f Mar urgtv.
Madison and to overturn this long established constitu-

ional practice.

tl(i{}ﬁi p«:(?::ention that Congress 1s powerless to mak‘e
consent of the Senate a condition of rqxxxoval by the I;rew
dent from an exceutive office rests mainly ‘\‘1?‘0n the ( «l&lh(‘:
in § 1 of Article II which declz}.res t&a‘t' ‘ The exceu JEV(
Power shall be vested in a President.” The argument : 12
that appointment and removal of ofﬁcmls. are exim‘x( ge
prerogatives; that the grant to t.he Pre‘sadent of the
executive Power ” confers upon him, as mhgrent ntlh X
office, the power to exercise thesg two functions withou

restriction by Congress, except in SO far as the Igowe;
to restrict his exercise of them is expressly conierre

i * al was uncontrollable.
icd that the President’s power of Temov
(Iifxn};:c parte Hennen, 13 Pet. 230, 238, 1t was stated that Wh(;!‘(;:‘ zklxl:
power of appointment is vested in the head”of 5 departmen
:dent has certainly no power to remove.
Prgiﬁnznco:m.s have uniformly held that, m thle g&is?nc: rci tiiﬁ;:i:
ision i i itution to the contrary, legisialiv ctic

provision in their constifu 3 e oimting

he power of removal by the governor,
\;Igif;rt a;e l?valid ag applied to persons holding stat?tory ofﬁcezealtg}(;?
monw;aith v. Sutherland, 3 Serg. & R. 145, 155; lf’}ofrbgrr{z;)af:sx “ 555'.
Bussier; 5 Serg. & R. 451; also Bruce V. Matlock, 241' Dubw::
People ’v Jewett, 6 Cal. 2013 Gray v. Jg cLendgg, é{%ﬁOGg{; 227%. g

. Ann. 210; State v. Lowen, . ; .

Ee}r,?’?sz, ;?'oz 1 Wis. 51{,3. Compare Rankin v.7 J?uéna‘zi{i I;;;t 35?:;

‘ i, s Shi tate, 187 Ind. ; .

v. Curtis, 180 Ind. 191; Shira ¥. State, ;
%:iféerson, 145 1a. 657; Markey V. Schunk, 152 4%9‘;. 5&80‘,“85@; a;;
Martin, 87 Kan, 817; State V. She’p?ard, 192 Mo, 497; Stat ,Siage v
derson ’280 Mo. 258; State v. District Caugg, gi ~M§?t’313 ,Camerm;

y io St. 313;

hibald, 5 N. D. 359; State V. Gwon, ( on

A eer, 2 Olda, 277; Christy v. City of Kingfisher, 1 Oils. 5
e Hewitt, 3 S. D, 187; State v. Kipp, 10 8. . 495; Skect %
Paine, 32 Utah 295; State V. Burke, 8 Wash, 412; State v. A

14 Wyo. 41,
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upon Congress by the Constitution; that in respect to
appoiniment certain restrictions of the executive power
are so provided for; but that in respeet to removal, there
is no express grant to Congress of any power to limit the
President’s prerogative. The simple answer to the argu-
pent is this: The ability to remove a subordinate execu-~
tive officer, being an essential of effective government,
will, in the absence of express constitutional provision to
the contrary, be deemed to have been vested in some
person or body,  Compare Fx parte Hennen, 13 Pet. 230,
259. But it is not a power inherent in a chief executive.
The President’s power of removal from statutory eivil -
inferior offices, like the power of appointment to them,
comes immediately from Congress. It is true that the
exercise of the power of removal is said to be an executive
act; and that when the Senate grants or withholds con-
sent to a removal by the President, it participates in an
executive act.® But the Constitution has confessedly
granted to Congress the legislative power to create offices,
and to prescribe the tenure thereof; and it has not in
. terms denied to Congress the power to control removals.
To prescribe the tenure involves preseribing the condi-
tions under which incumbency shall cease. For the pos-

- sibility of removal is a condition or qualification of the

tenure.” When Congress provides that the incumbent

* Power to remove has been held not to be inherently an executive
power in Statea whose constitution provides in terms for separation
of the powers,  See note 12 infra; also Dullam v. Willson, 53 Mich,
302,

7¢1f a law were to pass, declaring that distriet attorneys, or col-
lectors of customs, should hold their offices four years, unless removed
on conviction for misbehavior, no one could doubt its constitutional
validity; because the legislature is naturally competent to prescribe
the tenure of office. And is a reasonable check on the power of
removal any thing more than a qualification of the tenure of office? ”
Webster, Feb. 18, 1835, 4 Works, 8th ed., 197.

“1t is the legislative authority which creates the office, defines its
duties, and may preseribe its duration. I speak, of course, of offices

SEREIR R o L U Wi P e i o 0P ek PSR
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¢hall hold the officc for four years unless sooner removed
with the consent of the Senate, it prescribes the term of
the tenure.

It is also argued that the clauses in Article II, § 3, of
ihe Constitution, which declare that the President “shall
take Care that the Laws be faithfully executed, and shall
Commission all the Officers of the United States” imply
a grant to the President of the alleged uneontrollable
power of removal. I do not find in cither clause anything
which supports this claim. The provision that the Presi-
dent “shall Commission all the -Officers of the United
States” clearly bears no such implication. Nor can it be
spelled out of the direction that “he shall take Care that
the Laws be faithfully executed.” There is no express
grant to the President of incidental powers resembling
those conferred upon Congress by clause 18 of Article I,
§ 8. A power implied on the ground that it is inherent
in the executive, must, according to established principles

not created by the constitution, but the law. The office, coming into
existence by the will of Congress, the same will may provide how,
and in what manner, the office and the officer shall both cease to
exist. It may direct the conditions on which he shall hold the office,
and when and how he shall be dismissed.” Clay, Feb. 18, 1835,
11 Cong. Deb. 518.

“ Congress shall have power to make all laws, not only to carry
into effect the powers expressly delegated to itself, but those dele-
gated to the Government, or any department or office thereof; and
of course comprehends the power to pass laws necessary and proper
to carry into effect the powers expressly granted to the executive
department. It follows, of course, to whatever express grant of power
to the Executive the power of dismissal may be supposed to attach,
whether to that of seeing the law faithfully executed, or to the still
more comprehensive grant, as contended for by some, vesting execu-
tive powers in the President, the mere fact that it is a power appur-

tenant to another power, and necessary to carry it into effect, trans-

fers it, by the provisions of the constitution cited, from the Execu-
tive to Congress, and places it under the control of Congress, to be
regulated in the manner which it may judge best.” Calhoun, Feb,

20, 1835, 11 Cong. Deb. 553.
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of cpnstitutionnl construction, be limited to “the least
possible power adequate to the end proposed.” Compare
.\Ia{'shall v. Gordon, 243 U. S. 521, 541; Michaclson ‘v
Umt'cd States, 266 U. S. 42, 66. The end to which the'
I.’rcsul‘en.t’s efforts are to be direcled is not the most effi-
cient civil serviee conceivable, but the faithful exeéution of
l]‘lb laws consistent with the provisions therefor made by
.(ongrcss. A power essential to protection against press-
ing dangers incident to disloyalty in the civil service ma
well be deemed inherent in the executive office. But th"?’:
need, and also insubordination and neglect of duty a;‘e
adequately provided against by implying in the Prés{deﬁt
t}.u? constitutional power of suspension.® Such pro-
}'15{01}&1 executive power is comparable to the provisional
Jgdlcml power of granting a restraining order without no-
tice to the defendant and opportunity to be heard. Power
to remove, as well as to suspend, a high political officer
~might conccivably be deemed indispensable to democratic;
government and, hence, inherent in the President. But
power to remove an inferior administrative ofﬁc.er ap-
pointed for a fixed term cannot conceivably be deede
an cssgntial of government.

To imply a grant to the President of the uncontrollable
power of removal from statutory inferior executive offices
involves an unnecessary and indefensible limitation upon
!he qonstltutional power of Congress to fix the tenure of
mfgnox: statutory offices. That such g limitation cannot
he ]ustlﬁe_d on the ground of necessity is demonstrated by
the practice of our governments, state and national. In
none of the original thirteen States did the chief executive

‘ s S'ce Debate of 1789 (June 17), .Stone: “All the difficulties and em-
mrmssrr.lents that have been mentioned, can be removed by giving to
the l’re51\dent the power of suspension during the recess of the Senate;
ufld 1 tlunk'th.at an attention to the Constitution will lead us to de,-
cide that 1.’,1’118 is the only proper power to be vested in the President
(:f the United States.” 1 Ann, Cong. 495; also Gerry, 1 Ann. Cong
504; Sherman, 1 Ann. Cong. 492; Jackson, 1 Ann, Cong. 489, '
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possess such power at the time of the adoption of the
I'ederal Constitution. In none of the forty-eight States
has such power been conferred at any time since by g state
constitution,” with a single possible exception.!* In a few
States the legislature has granted to the governor, or other

# New York: Constitution of 1777, amended 1801, The powers of
appointinent and removal were vested in the Council of Appointment.
People v. Foot, 19 Johms. 58. By later constitutions or amendments
varying restrictions were imposed on the governor’s power of removal,

4 Lincoln, Constitutional History of New York, H54-504, 724-733.
Massachusetts: Constitution of 1780, Appointments to be made by
governor with the advice and consent of the council. No express
provision for removals. By early practice the council wag associated
with the governor in removals. The Constitutional Amendment of
1855 altering the manner of appointment left the practice as to
removals unchanged. Opinion of the Justices, 3 Gray 601, 605, New
Hampshire: Constitution of 1784. Provision and practice the same as
Massachusetts. By Laws of 1850, ¢. 189, § 4, the legislature further
limited the governor’s power of removal over certain inferior offices.
New Jersey: Constitution of 1776, The “ supreme executive power ”
of the governor was limited to commissioning officers appointed by
the council and assembly. Pennsylvafia: Constitution of 1790
Appointing power vested in the governor alone. In the absence of
restrictive legislation he exercised the power of removal. Biddle,
Autobiography, 283, Control by the legislature of his power of
removal from inferior offices, had early judieial sanetion. Common-
wealth v. Sutherland, 3 Serg. & R. 145. Maryland: The governor
seems to have had such power under the constitution of 1776, but it
was later taken away. The Constitutional Cenvention of 1851 con-
sidered but refused to grant the governor the sole power of removal,

Cull v. Wheltle, 114 Md. 58, 80. Tllinois: Constitution of 1818 was

construed as denying the power of removal to the governor acting

alone. Field v. People, 2 Scam. 79. The Constitution of 1870, Art.

5, § 12, conferred the power, but only for certain specified causes.

In Maine and Florida, concurrent action of the senate is a constitu~

tional requirement, Opinion of the Justices, 72 Me. 542; Advisory

Opinion to the Governor, 6% Fla. 508,

10 The Pennsylvania Constitution of 1873 provided that “ appointed

~officers , , . may be removed, at the pleasure of the power by
which they shall have been appointed.” Art. VI, § 4, The Supreme
Court held as to petty officers or subordinate ministerial agents
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sappointing power, { solut
prcintin p};acti , thfo ub:jn]ute.powcr of removal.’t The
¢p CC ol most States reveals g decided t

o;:cy to limi f, rather than to extend, the governor? e
of removal**  The practico of the Federal ¢ ament
will be set forth in detail. oremment
——

appointed by the governor, (hat b e i

i tAlmt 4 statut‘:s prohil;ilfilrlr:: :'l(;fnﬁz::;z;cferﬁ;m; s Cf)fltroliablei
W ovalid,  Commonwendth v. Black, 201 1y Stp43'30r SPC_Cfﬂed comed
mgrity ul: the legislature are also held to bc w.ith it the sean Cceaed
g‘uwmurs power of removal. o, e oo of the
ko wnwealth v, Benn, 284 Pa. st

' Oregon hag by statute eonfor :
;:ii:;nfd::evg;v’olrnor. 1920 Oimlaf’:l rt:()\;;c;;:mg(;?f‘i;l gU:;(;;3 o ‘;'OIDOVM
(;(.,,.l I;;,ws : §u35té1e 11);1\12; :I' ;zmovnl with the ;zovcmor: Iﬁf;’;n i\};::t
Cie ws, § . » however, pla icti ‘
:,iz::m;r; ls?pgrz.'e}é} of removing members czf tgzdszgiérgf;f:; oltl‘pgcli o
g, T S,f;zt en. Laws, § 1170, See Wyoming Act of Feb ugz(;-
Pvf(‘;‘wn 56 o e v. Grant, 14 Wyo. 41, 59-60, Compare &t e v,
Peterson, 50 M, iﬁf’éfé?i v. Hawlins, 44 Ohio s, 93, =
- By statute, ates, removals can :
(li:l( ucrf;;;ce§oéﬁtlhge. s;{r;ate or legislature with the zzv?rigi milgyléiu?}on
o 1{)21' Thmck;n t24 In. rofc, § 315; N. v, Consol, I‘Jaws ¢ 4?.
ot 100 ro .Geor I(,m Ohio Cen, Code, § 13; 1013 Pa. Laws, 113‘74'
the govemmor s e LIS § 3541924 Vo, Code, § 30, 1o e
Conm Tn e 2 q 1r' merely to record hig reasons for dismi I’
. § 86; 1?905 Wyo. Laws, ¢. 59. In many Smteslsigs;
L

917 Ut ;
s g’ig(ﬁz:g Lgl\a&sl, § 5684 (during recess of legislature o] );
reasons for disrxﬁs:gcl. 101 In 8dd.] tion, & statement of record of )t’h,
(inspector of oo al is often required, 1913 Ariz, Civ, Code 948
(pestor o ;;rirzes): § 4757, (board of dontal examiners) ’§§4§6;
cxaminors) § To6a s 1914 Ga. Code, § 1697(b) (board of medin
(hourd of edur - (state geologist); 1919 Ida. Comp. Stats 700
No. 207, § 13 (oo, § 2808 (utility commissionere); 1855 Ly,
Mmmiss,ioners) ’9119 ic w«?lghers); 1910 Md. Laws, ¢, 180 §2 (' t'§ 8
(tax commi ) 23 Minn, Gen. Stats, § 2229 (tax offic utility

1ssion); 1912 Nev, Rev. Laws, § 4432 (denta] :Ziﬁiiezrgfﬁ
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Qver removal from inferior civil offices, Congress has, : ,
v ment. The Act of May 8 1792, ¢, 37, § 12, 1 Stat. 279

from the foundation of our Government, exercised con- ; ! :
tinuously some measure of control by legislation. The { ;ﬁt;ccf:;ifllt{gd 1% further to the Commissioner of the Rev-
instances of such laws are many. Some of the statutes i;ﬂintments 1c Tlom;mssmners of Loans, presidential ap-
were directory in character.  Usually, they were manda- ; e, o 102, . Sle rft T{}m;yg of Ofhe Ast. Moy, 10
tory. Some of them, comprehensive in scope, have cn- “'}.1 ('ig ‘.vag }, ' tat. | 582, introduced the four.year term,
dured for generations. During the first forty years of oujx; : dilzdna v '(I‘ ;381&20(1 to ensure removal under certain con-
Covernment, there was no occasion to curb removals. ‘ s d;:recto 1mt} ct of January 315 1823 06,83 3 Stat.
Then, the power of Congress was cxcrted lo ensure re- _‘ f:xili'ng . ; wat officers recelving public money and
movals. Thus, the Act of September 2, 1789, ¢. 12,.1 Stat. President m‘i‘]’ountﬂ quarterly shall be dismissed by the
65, 67, establishing the Treasury Department, provided by v his sz xtgsf;;cti s T;ey shall account for such. default to
§ 8 that if any person appointed to any office by.thut Act a7 5 Stat 8(())n£36 A 1e Act of July 2, 1836, c. 270, §§ 26,
should be convicted of offending against any of its provi- | uf'postma‘m , 86, 18, ‘?"h 0 cI} frst vosted the appointment
sions, he ghall ¢ upon conviction be removed from office. : o c;ms‘entcl ? zln t éc Prcsxclf:nt by and with the advice .
The Act of March 3, 1791, ¢. 18,§1,1 Sta?. 215, extended othors (;ﬁ'ehdq 1€ gnate, dlrgeted that postmasters and
the provision to every clerk employed 1n the Depart- : with ;lismissezln%r :riag;ie e{;;,rtmg prohibitions “ be forth-
1010 N. Y. Laws, & 480, § 4 (Public Service Comumission) ; 192} N. Y. o PR . and as to other offences pro-
Laws, ¢. 134 (transit commission) ; 1921 Throckmorton Ohio Gen. ; N‘;‘: I‘N C‘I;O gg . C_ompia‘re Sen. Rep. No. 576, 47th Cong., st sess
Laws & o demene), 3 58 il conm’nssmners}, §f i .(':u;'er:x;l t ’hp' e ~I.t was the intention of the founcfers of ou;
486-3 (civil service commissioners), 710—6 (supermte{xdent ‘01 Glovernr ent that a dmlmstf-anm  intention of tho fousders of our
banks), § 744-10 (commissioner of secur_mes), § §71—2 (mdusma2 ' st mlt,%vwr: e e it
commission), § 1337 (board of embalming _examiners), § 1465- : o ()ﬂ: 1e wIa,nton removal of a meritorious officer was an impeach:
(tax commission); 1917 Vt. Gen. Laws, § 1170 (board of education)- ; von du ense. h t was the established usage without question or varia-
In other States, OT for other officers, the l‘aws require the existence ) fion oﬁ;'mg the Tt forty yeats of ous Goveramont o Dot oxo
of “ cause” or provide for notice and hearing. 1919 Mo. Rev. Sts;(«) cond heli:? except members of the Cabinet, to hold office during
§ 10414 (utility commigsioners) 1921 Mont. Pol. Code, § 28 ! fond beha “;ri ;;d th1§ T ion s ouly S by e four‘ye;
(industrial accident comrnission) ; N. Y. Consol. Laws, ¢ 48, § 3 ! ponure o fo : 0, which was Qnssad uly changed by e four-yar
(officials appointed by governor alone); 1921 Throckmorton Ohlof f g oficer f;r t.}‘f Durpse o f  rased i tho istanco of an appoint-
Gen. Laws, § 12364 (board of health), § 1380 (commissioners © i o hs & ;esx iggml candidate.” Report of U. §. Civil Service
state laws); 1920 Tex. Comp. Stats. Art. 4995b (board of water en} : s Civ.(;rs 6, pp. 25-20.
gineers), Art. 6027 (appointees of governor), Art., 6195 {board 0 i g nmu,tl ;‘ ervice an d l?atrpnage, 570, Madison, in comment.
prison commissioners), Art. 6286 (board of pharmacy); 1923 Wis. ‘ Ing up ¢ ,teh our Year L}mltatmn ge, 60-10. Madison, in comment
Stats. § 17.07 (appointees of governor). Some statutes make removal : o Sgof etenu o poceesary idontity of & powor fo preseribe quaﬁﬁca:
dependent upon the recommendation of a board. 1920 Tex., Comp. ; e er;:dt-imlil a power to remove from 1o preseribe qualfs-
Stats. Art. 5927 {mining inspectors). o . ; {,‘onstitut;];nal 1:&. g power {o femmove from offies, “1s aof the law
13 Removals made {rom 1789 to 1829 of Presidential ?,ppomtees, . place an office a iﬂ utes of the Executive? . . . Ifalaw can dis-
 exclusive of military officers, were a3 follows: Washington—17, : of svory yeor F at every perlod' of four years, it can do so at the end
Adams—19, Jefferson—62, Madison—24, Monroej'-ﬂ, J é{?.AAda?I:; 3 then be the p’I:at;ﬁee(:,feiyh Sesssmn of the Senate; and the tenure will
7, being a total of 156. Fish, Removal of Officials, 1899 Am. 2 g not. of the President alone.i egnz;f:t &Smrzfél ;}g rggng;e gggsﬁmfi, v
. t4 »
4
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vided for such dismissal upon conviction by any court.
The Act of July 17, 1854, c. 84, § 6, 10 Stat. 305, 306,
which authorized the President to appoint registers and
reccivers, provided that « on satisfactory proof that either
of said officers, or any other officer, has charged or re-
ceived fees or other rewards not authorized by law, he
shall be forthwith removed from office.” **

In the later period, which began after the spoils sys-
tem had prevailed for & generation,’ the control of Con-
4nferior offices was exerted to prevent removals,

gress over
The removal clause here in question was first introduced

by the Currency Act of February 25, 1863, c. 58, § 1, 12
Stat. 665, which was approved Dby President Lincoln.
That statute provided for the appointment of the Comp-

15 The provisions of the Acts of 1789, 1791, 1792, 1836 and 1854,
were reenacted in the Revised Statutes and are still in force. Rev.
Stats. §§ 243, 244, 2242, 3947 as amended, Mandatory dircctions of
dismissal for specified offenses are also contained in the Act of Mar. 2,
1867, ¢. 172, § 3, 14 Stat. 489, 492, recnacted in Rev. Stats. § 15463
Act of Feb. 1, 1870, ¢. 11, 16 Stat. 63, reenacted in TRev. Stats. § 1784;
and Act of Aug. 15, 1876, e. 287, § 6, 10 Stat. 143, 169, From the

operation of the latier Act executive officers and employees appointed

by the President by and with the advice and consent of the Senate

are significantly excepted.
10 Removals made from 1820 to 1869 of Presidential appointecs,

“exclusive of military officers, were as follows: Jackson—180, Van

Buren—43, Harrison and Tyler—389, Polk—228, Taylor—491, Fill-
more~—13, Pierce—771, Buchanan—253, Lincoln—1400, Johnson—
726, being & total of 4,554, Fish, Removal of Officials, 1809 Am. Hist.
Ass'n Rep. 67. The great increase in removals under President Jack-
son included offices besides those to which appointments were made
by the President and Senate, the accepted estimate during the first
year of his administration being 2,000. 2 Story, Constitution, § 1543;
House Rep, No. 47, 40th Cong., 2d sess, Ser. No. 1352, p- 8. Of
these 401 were postmasters. 1 Am. State Papers, Post Office, 242.

The increase in the number of such remova
incomplete reports of the following years. The Post Office Depart-
ment, consistently guffered most. See Lucy Salmond, History of the
Appointing Power, 1 Am. Hist. Ass'n Papers, No. 5, pp. 67-86.

e

1s is testified to by the.
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;‘ﬂ‘!nm‘, and that he “shall hold his office for the term of
x.\:e years unlcrss sooner removed by the President, b od
W x}h 1lxc'a'xlv1cc and consent of the Senate.” inylzg?
i\l; is I})r?)vxiz;l; was inserted in the Tenure of. Office Act
March 2, 1867, c. 154, §§ 1, 3, 6, 14 Stat ich ap-
arch , §8 1, 3, 6, at, 431 -
plied, in substance, to all presidential ofﬁeéswhllcth va
p:xssc‘d over Pregident Johnson’s veto.”” In 1868. afte W}?S
termination ol the impeachment proceedings th,e rer(:lr vl
ciz‘illsse ;v;ui Jgserted in the Wyoming Aet ofb J’uly 25 Ig\é;i
e, 235, §§ 2, 3,9, 10, 15 Stat, 178 ; proved
by I’rcsident;}Jc;lmsgon. | 160, WHISh s approved
tiuﬁyﬁ.ﬁ&t}zfv ‘.Tx}ne S,f 15?72, ¢. 335, 17 Stat, 283, a consolida
revision of the postal laws was m‘x’dL ‘he )
ll;ﬂ}'&l _clause was inserted in § 63 in the preci:se 30?;Y?~
;*,z‘;:: t:}t h:id tﬁr? lagl;peared in the Currency Act of 18611;1
om the Act o 2, it was earried as § 3830 i :
: L 872, ; 30 -
; ;se'd Statutes, which consolidated the statutes l?ntofge
gc"tcsgxber 1, 1873, The Act of 1872 was amended b t}(:e
:ct.it of June 23, 1874, ¢. 456, § 11, 18 Stat. 231, 234 SO};,S te
f{; :lllc?i ‘tiui clfasses o’; ir_l)ostmasters, outside Nex’x; Yc;rk City0
« e to four, e removal clause was again i ’
“fhin the specific classification of New Yoff%?t misrf l.§t eld 1
?s?t(;egAclt? ;f 1874, was repealed by the Act of %uly 12
rv[ai;m‘l Ti’ § 4, 19 Stat. 80, the removal clause wa,:;
m.ng ¢ .d hus, postmasters of the first three classes were
t(; m’ 1}'} ependently of the Tenure of Office Act, subject
o (t}:vxe 3%?%:5;5& dEac}é of“%ese postal statutes ivas
‘ rant. en President Cl
recured, by Act of March 3, 188 . G the
, 1887, ¢. 353, 24 St
repeal of §§ 1767 to 1772 of R ; ’ o e
°r . evised Statutes (which
; gg:g(ig{ihzs %c;nall pr?sgi%ntial offices the reinovlacl ;l;f
ure of ‘Office Act) he made no att
Lg!gzt)gluyt eténz }:"epea,l to postmasters, although postmaiﬁzi
constituted en, as they have ever since, a large ma,joritgr
presidential appointees. The removal clause, which
]

1
It was amended by Act of April 5, 1869, c. 10, 16 Stat, 6
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had become operative as to them by specific legislation,
was continued in force, For more than hulf a century
this postal law has stood unmodified. No President has
recommended to Congress that it be repealed. A few
proposals for repeal have been made by bills introduced
in the House. Not one of them has been considered by it.*
It is significant that President Johnson, who vetoed in
1867 the Lenure of Office Act which required the Senate’s
consent to the removal of high political oflicers, approved
other acts containing the removal clause which rclated
only to inferior officers. Thus, be had approved the Act

18 On Feb, 8, 1887, while the bill for the repeal of the Tenure of
Office Act was pending, the Committee on Post Offices and Post
Roads reported a bill, H. R. 11108, for reclassifying postmasters into
three classes, and provided (§ 1) that: “ Postmasters of the first and
second classes shall be appointed by the President, by and with the
advice and consent of the Senate, for a term of four years, subject
to the provisions of law respecting their reroval or suspension, and
the filling of vacancies occurring when the Senate shall not be in
session, . . . Postmasters of the third class shall be appointed
and commissioned by the Postmaster General, and hold their offices
during his pleasure.” 18 Cong. Rec. 1498. The bill was not consid-
ered by Congress.

On Jan, 5, 1892, Sherman Hoar introduced a bill (H, R. 196) to
provide that all postmasters should hold office during good behavior
23 Cong. Rec. 130, § 1 contained the following proviso: “ Provided,
however, That the President may at any time remove or suspend a
postmaster for cause stated.”
duced H. R. 8328, 27 Cong. Rec, 576. Section 2 provided: “ That
postmasters of all classes now in office or hereafter to be appointed
shall be appointed to hold their offices for good behavior; Provided,
That the President may at any time remove or suspend a postmaster
of the first, second or third class for cause, communicated in writing
to the Senate at the next subsequent session of Congress after such
removal, and that the Postmaster General may at any time remove
or suspend a postmaster of the fourth class for cause, communicated
in the letter of removal.” Sec. 3 forbade appointment, removal or

" suspension for political reasons. On Jan, 28, 1896, Gillett introduced
the identical bill (H. R. 8328). 28 Cong. Rec. 1061. None of these

three bills was considered even by a committee,

i G
-y

On Dec. 22, 1895, De Forest intro-
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also .tlmt~ the distinetion between high politi Ign If‘ﬁmm
;xz::!} nferior ones had been urged in the Sena,(tzi io 1%%28
1y Reverdy Johnson, when opposing the passaée r:)f the
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wtablishing ; were In essence the same, moved to amend the Act

. shou!(‘! hr&asury Department by providing that the Comp.

estion old office for a limited period of years, T tlla)
that such a provision was not within the powe; oi‘QCon(»3
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It had been repeatedly pointed out in later
years.*

gress he replied: “When I was up before ... I endeavored to
show ihat the nature of this office differed from the others upon
which the Touse had decided; and, consequently, that a modification
might take place, without interfering with the former distinction;
so that it cannot be said we depart from the spirit of the Constitu-
tion.” 1 Ann. Cong. 614, Stome, in support. of Madison, ndded:
#As tho Comptroller was an inferior officer, his appoiniment might be
vested in the President by the Legislature; but, according to the
determination which had already taken place, it did not neeessarily
follow that he should have the power of dismissal; and before it was
given, its propriety ought to be apparent.” 1 Ann. Cong. 613, See
Note 71, infra.

22 Tn 1830, Senator Barton, in defense of his resolutions denying
an uncontrollable Presidential power of removal, said: “It is no
question whether a President may remove, at his own will and pleas-
ure, his Sccretary of State. That was the very question before Con-
gress in the great debate of 1789. ... Nobody would wish to
force a disagreeable member of the cabinet on the President. ...
But the class of officers now before the Senate, and their predecessors,
attempted to be removed by the President, were not under considera-
tion in the debate of 1789, This is a class of public officers—or
officers of the law—whose term, tenure, and duties of office are fixed
and prescribed by the laws of the land, and not by the Executive will,
as in the other class. ... The power is now boldly asserted on
this floor by the majority, for the first time since the foundation of
the republie, of removing this class of federal officers by the President
at discretion, without the slightest restraint by the Senate.” 6 Cong.
Deb, 458-450. The same distinction was taken in 1835, by Senators
Wright and White, in the debate on the Executive Patronage Bill.
11 Cong. Deb. 480, 487, :

On June 15, 1844, the Senate Committee on Retrenchment dealing
with the evils of executive patronage said: “It will be sufficient for
the committee to show that Congress may regulate, by law, as well
the power to appoint inferior officers as to remove them. ...
The committee will not protract the argument. It is not known to
them that the power of Congress to regulate the appointment and

removal of inferior officers has been questioned. It is very certain’

that the authority of the President to control the departments in
the exercise of the power has not at any time been recognised by
Jaw.” Sen. Doc. No. 399, 28th Cong. 1st sess,, Ser, No. 437, p. 20-30.
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=The administrative action of President Johnson under
the Tenure of Office Act indicates likewise a recognition
of this distinction between inferior and high political
offices. The procedure preseribed in § 2 required of the
l’rosi.dent a report to the Senate of the reasons for a sus-
pension and also made its consent essential to a removal,
In respect to inferior oflicers this course appears to have
been scrupulously obgerved by the President in every
cuse. ‘Thig is true for the period before the institution
of the impeachment proceedings*® as well as for the later
period.** On the other hand, in the case of a high po-
litical officer, Sceretary of War Stanton, President John-
son declined on several grounds to follow the procedure
prescribed by the Act. 16 Ex. Journ. 95. The require-
ment that the President should report reasons for sus-
pension to the Senate was not retained by the amended
Tenure of Office Act of April 5, 1869, ¢. 10, 16 Stat. 6:
the other provisions, however, were substantially re- .
O!lac}ed; and affirmative evidence of compliance by suc-
cceding Presidents with its requirements as to inferior
officers is recorded between 1869 and the repeal of the
Act in 1887. Suspensions and not removals were made
during recess.*® In those rare instances where removals

23 In gix instances President Johnson in separate messages com-
municated his reasons for suspension. 16 Ex. Journ, 3, 109110, 122,
133, In two further instances misconduct was given as the ground
for suspension. 16 ibid, 1.

24 Five cases of thig nature are on record. 16 Ex, Journ. 411-412.

28 From President Grant’s administration to the close of the first
two years of President Cleveland’s first administration, nominations
of officials to succeed those who had been suspended during the recess
follow one of two forms: “I nominate A. B, who was designated
during the recess of the Senate, to be —, vice C, D. suspended,” or
“1 nominate A. B. to be postmaster at — in place of C. D,, sus-
pended under the provisions of the seventeen hundred and sixty-
cighth section of the Revised Statutes of the United States.” These
forms are not used after Mar. 3, 1887, The case of A, C. Botkin,
qmrshal of Montana Territory, is illustrative of the fact that suspen-
sion and not removal could be effected during the recess. On Jan,

28408°—27——17
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were sought by means other than the appointment of a
“guccessor,” Presidents Grant, Hayes, Garfield and Ar-
thur requested the Senate’s consent to the removals®
Where the Senate failed to confirm the nomination of a
suceessor, the former incumbent retained office until
either the expiry of his commission or the confirmation
of a successor.*”

28, 1885, P'resudent Arthur nominated X. A. Kreidler in place of A, C.
Botkin to be removed. 24 Lix, Journ. 425, ‘The Seme fuiled to oct
upon the nomination and on Dee. 21, 1885, President Cleveland nomi-
nated R. 8. Kelly vice A, C. Botkin suspended. For several months
action upon the nominalion was delayed and on April 28, 1886, the
President sent the following message to the Senate: “I nominated
Robert 8. Kelly, of Montana, to the Senate on the 2Ist day of
December, 1885, in the place of A. C. Botkin, who was by
me suspended under the provisions of section 1708 of the Revised
Statutes. On the 12th day of April, 1886, the term of office for
which said A. C. Botkin was originally appointed expired: And I
renew the nomination of Robert 8. Kelly, of Montana . . . in
the place of the said A. C. Botkin, whose term of office has so expired
as aforesaid.” 25 Ex. Journ, 441, These years of President Cleve-
land disclose 78 other cases of a similar nature. 25 ibid. 396-410,
426, 436, 441, 488, 490494, 497, 501, 516, 539, 563, 714-715.

26 On Dec. 6, 1869, President Grant requested the consent of the
Senate to the removal of certain Indian agents, to whose posts army
officers had been assigned. 17 Ex. Journ. 289. On May 17, 1872,
the Senate gave its consent to the removal of T, H. Bazin, appraiser
of merchandise at Charleston, 8. C,, 18 ibid. 251. On Dec, 4, 1878,
President Hayes requested the Senate’s consent fo the removal of
A. M. Devereux, a third lieutenant in the revenue service. 21 4bid,
393. The Senate during that session took no aetion, To the three
succeeding sessions of the Senate the same request was made without
securing its consent. 22 dbid. 23, 108, 410. President Garfield like-
wise made the same request but failed to secure any action by the
Senate. 28 ibid. 9, 20, On April 15, 1884, President Arthur recom~

mended to the Senate the removal of F. N, Wicker as collector of .

customs at Key West. 24 ibid. 246. The Senate concurred in his
removal without expressing an opinion upon the constitutional pewers
of the President and Senate upon the subject of removal. 24 ibid, 249.

27 The instances are numerous and a few illustrations will suffice.
On Mar, 2, 1883, Paul Strobach was nominated as a marshal vice

S—
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From the foundation of the Government to the enact-
ment of the Tenure of Office Act, during the period
while it remained in force, and from its repeal to this
time, the administrative practice in respect to all offices
has, so far as appears, been consistent with the exist-
ence in Congress of power to make removals subject to
the consent of the Senate® The practice during the
earlier period was described by Webster in addressing the
Senate on February 16, 1835:

“If one man beé Secretary of State, and another be ap-
pointed, the first goes out by the mere force of the ap-

M. C. Osborn to be removed. 23 Tix, Journ, 711, The Scnate took
no action during that session and in the recess Osborn was suspended.
Strobach was again nominated bub was rejected at the next session
of the Senate. Thereupon on May 8, 1884, J. H. Speed was nomi-
nated “ vice Paul Strobach, temporarily appointed during the recess
of the Senate.” 24 Ex. Journ. 265. Pending action upon the nomi-
nation President Arthur on May 14, 1884, again nominated J. H.
Kpeed “ vice M. C, Osborn, whose term has expired. This nomina-
tion is made to correct an error in tho nomination of Joseph IL
Speed to the above-named office, which was delivered to the Senate
on the Sth instant, and which is hereby withdrawn.” 24 Ex, Journ.
257, 'The correction expressly recognizes that Osborn had neve?
ceased to hold office, Compare 15 Op. A, G, 375. Again, on Mar.
2, 1884, Windus was nominated as a postmaster vice Lambert * whose
removal for cause ig hereby proposed.” 24 Ex. Journ, 220. The
senate rejected Windus, and on Dee, 17, 1885, President Cleveland
nominated Gildea vice Lambert “ whose commission expired May
13, 1885.” 25 ibid. 228. On Jan, 8, 1885, Richardson was nominated
as o postmaster vice Corson “whose removal for cause is hereby
proposed.” 24 ibid. 412. The Senate failed to act upon the nomina-
tion, and on April 1, 1885, Cleveland nominated Bonner to the post
vice Corson “whose removal for cause js hereby proposed.”” 25
ibid. 45.

8 Since the enactment of the Tenure of Office Act various forms
have been used to nominate officials to succeed those whose removal
is thereby sought. Examination of their use over a period of thirty-
two years indicates that no significance is to be attached to the use
of any partieular form. Thus the nomination is sometimes in the

7,

form A. B, vice C. D, “ removed ”; somotimes it is “ to be removed '}

B
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pointment of the other, without any previous act of
removal whatever, And this is the practice of the govern-
ment, and has been, from the first, In all the removals
which have been made, they have generally been effected
simply by making other appointments. I cannot find a

caso to the contrary. There is no such thing as any dis-

tinet oflicial act of removal. I have looked into the prac-
tice, and caused inquiries to be made in the departments,
and I do not learn that any such proceeding is known as
an entry or record of the removal of an officer {rom office;
and the President could only act, in such cases, by causing
some proper record or entry to be made, as proof of the

sometimes “removed for cause”; sometimes “whose removal for
cause i3 hereby proposed.”

“whose
“removed removal for
“re “tobe for cause is here-

moved” removed” cause’ by proposed

1867-1869 (Johnson)....fvev... 87 72

1869-1873 (Grant)...... ereeses 488 404 17
18731877 (Grant)........... . 1200 144 19
1877-1881 (Hayes)..... ceraeas 8 102 10 42
1881 (Garfield)........cun.t. . 1 18
18811885 (Arthur).......een.. 4 78 69
1885-1887 (Cleveland)..... veees 15 19 ’ 24

18871889 (Cleveland).......... 178 1
1889-1883 (Harrison).......... 1080 118 9
1833-1897 (Cleveland)..... seee. 808 101
1897-1899 (McKinley)....... ... 813 26

Postmasters will be found included within all these categories,
16-31 Ex. Journ,, passim. The form “who has been removed ” was
twice used by President Grant and once by President Harrison. On
one occasion President Grant used the form “whom I desire to
remove,” and on six occasions President Hayes used the form “to
be thus removed.” The simple form “removed,” which has been
exclusively used for postmasters since 1887, does not imply that
removal has already been accomplished. That form was used in the
Parsons and Shurtleff cases, where the notification of removal sent
to the incumbent stated that the removal would take effect upon the
qualification of a successor. 29 Ex, Journ, 11; 31 {bid, 1328,
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fact of removal. I am aware that there have been some
cases in which notice has been sent to persons in office that
their services are, or will be, after a given day, dispensed
with, These are usually cases in which the object is, not
to inform the incumbent that he is remowved, but to tell
him that a successor either is, or by a day named will be,
appointed.” 4 Works, 8th cd., 189,

In 1877, President Tlayes, in a communication to the
Senate in response to a resolution requesting information
as to whether removals had been made prior to the ap-
pointment of successors, said:  ©

“TIn reply I would respecetfully inform the Senate that
in the instances referred to removals had not been made
at the time the nominations were sent to the Senate. The
form used for such nominations was one found to have
been in existence and heretofore used in some of the De-
partments, and was intended to inform the Senate that if
the nomination proposed were approved it would operate
to remove an incumbent whose name was indicated.
R. B. Hayes.” 7 Messages and Papers of the President,
481.

Between 1877 and 1899, the latest date to which the
records of the Senate are available for examination, the
practice has, with few exceptions, been substantially the
same,*® It is, doubtless, because of this practice, and the
long settled rule recently applied in Wallace v. United
States, 257 U. 8. 541, 545, that this Court has not had oc-
casion heretofore to pass upon the constitutionality of the
removal clause. .

22 Cages in this Court dealing with the removal of civil officers,
appointed by the President with the advice and consent of the Senate,
illustrate the practice of securing their removal by the appointment
of a successor. In recent years the formal notification of removal
commonly reads: “Sir: You are hereby removed from the office
of =, to take effect upon the appointment and qualification of your
successor,” Parsons v. United States, 167 U. 8, 324, 325; Shurtleff
v. United States, 189 U. B. 311, 312,
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The practice of Congress to control the exercise of the
exceutive power of removal from inferior offices is evi-
denced by many statutes which restrict it in many ways
besides the removal clause here in question. Ilach of
these restrietive statutes became law with the approval
of the President. Iivery President who has held office
since 1801, except President Garfield, approved one or
more of such statutes. Some of these statutes, preserib-
ing a fixed term, provide that removal shall be made only
for one of several specified causes.*® Soine provide a fixed
term, subject generally to removal for cause.* Some pro-

30 Provisions authorizing removal for

(a) Inefficiency, neglect of duty, malfeasance in office, but for no
other cause: Aet of May 27, 1908, c. 205, § 3, 35 Stat. 403, 406,
amending Act of June 10, 1890, c. 407, § 12, 26 Stat. 131, 136, Board
of General Appraisers; Act of July 15, 1913, c. 6, § 11, 38 Stat. 103,
108, Commissioner of Mediation and Conciliation (misconduct in
office only); Act of June 2, 1924, ¢. 234, § 900b, 43 Stat. 253, 336,
Board of Tax Appeals,

(b) Neglect of duty or malfeasance in office, but for no other
cause: Act of Feb. 28, 1920, c. 91, § 306(b), 41 Stat. 456, 470, Rail-
road Labor Board; Act of Sept. 22, 1922, c. 412, § 1, 42 Stat. 1023,
amended by Act of Mar. 4, 1923, c. 248, § 1, 42 Stat. 1446, United
States Coal Commission. ‘

(c) Inefliciency, neglect of duty, malfeasance in office, not restrict-
ing, however, under Shurtleff v. United States, 189 U. S, 311, the
President’s power to remove for other than the causes specified: Act
of Feb. 4, 1887, c. 104, § 11, 24 Stat. 379, 383, Interstate Commerce
Commission; Act of Jund 10, 1890, c. 407, § 12, 26 Stat. 131, 136,
Board of General Appraisers; Act of Sept. 26, 1914, ¢. 311, § 1, 38
Stat. 717, 718, Federal Trade Commission; Act of Sept. 7, 1916,
c. 451, § 3, 39 Stat, 728, 729, United States Shipping Board; Act of
Sept. 8, 1916, c. 473, § 700, 39 Stat. 756, 795, United States Tariff
Commission, '

81Act of June 7, 1878, c. 162, § 1, 20 Stat. 100, justices of the peace
of the District of Columbia; Act of June 6, 1900, ¢. 786, § 10, 31 Stat.
321, 325, governor, surveyor-general, attorneys, marshals of Alaska;
Act of Aug. 24, 1912, c. 389, § 6, 37 Stat. 539, 555, removals from

" the classified civil service to be only for such cause as will promote
the efliciency of the service and for reasons stated in writing; Act of
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vide for removal only after hearing.®® Some provide a
fixed term, subject to removal for reasons to be communi-
ated by the President to the Senate.”® Some impose the
restriction in still other ways. Thus, the Act of August
24, 1912, ¢. 389, § 6, 37 Stat. 539, 555, which deals only
with persons in the classified civil service, prohibits re-
moval “except for such cause as will promote the effi-
ciency of the service and for reasons given in writing,”
and forbids removal for one cause which had theretofore
heen specifieally preseribed by President Roosevelt and
President Taft as a ground for dismissal.®* The Budget

July 17, 1916, c. 245, § 3, 39 Stat. 360, Federal Farm Loan Board;
Act of June 3, 1922, c. 205, 42 Stat. 620, Federal Reserve Board.
The provision is also common with respect to judgeships. Act of
Mar. 19, 1908, c. 960, § 1, 34 Stat. 73 (Juvenile Court of the District
of Columbia); Act of June 30, 1906, c. 3934, § 7, 34 Stat. 814, 816
( United States Court for China); Act of Mar. 3, 1925, c. 443, § 3a,
43 Stat. 1119 (Police Court of the District of Columbia). -

s25ct of May 27, 1908, c. 205, § 3, 35 Stat. 403, 406, does so in
express terms. Shurtleff v. United States, 189 U. 8. 311, 314, 317,
declares that, by construction, every Act which prescribes specific
citses for removal requires that removal be not made for such cause
without a hearing. In Reagan v. United States, 182 U. S. 419, 425, -
it was said: “ The inquiry is therefore whether there were any causes
of removal preseribed by law, March 1, 1895, or at the time of the
removal, If there were, then the rule would apply that where causes
of removal are specified by constitution or statute, as also where the
term of office is for a fixed. period, notice and hearing are essential.
If there were not, the appointing power could remove at pleasure
or for such cause. as it deemed suflicient.” State courts have held that
statutes providing for removal “for cause” require that the ap-
pointee be given notice and an opportunity to defend himself. State
v. Frazier, 47 N. D. 314; Street Commissioners v. Williams, 96 Md.
232; Ham v. Board of Police, 142 Mass, 90; Haight v. Love, 39 N. J.
L. 14, aff’d. 39 N. J. L. 476; Biggs v. McBride, 17 Oreg. 640, .

33Act of June 3, 1864, c. 106, § 1, 13 Stat. 99, Comptroller of the
Currency; Act of Feb. 12, 1873, ¢. 131, § 1, 17 Stat. 424, Director
of the Mint.

8¢ The exccutive orders of Jan. 31, 1902, and Jan. 25, 1906, pre-
scribed dismissal as a penalty for agitation by civil ecmployees for an
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Act of June 10, 1921, c. 18 § 303, 42 Stat, 20, 24, provides
afixed term for the Comptrollcr General and tho Assistant
Comptroller General, and makes these officers removable
only by impeachment or, by joint resolution of Congress,
after hearing, for one of the causes specified. It should be
noted that while President Wilson had, on June 4, 1920,
vetoed an earlier Budget Act, which like this denied to the
President any participation in the removal, he had ap-
proved the Mediation and Conciliation Aect of July 15,
1918, and the Railroad Labor Board Act of February 28,
1920, which prohibited removals except for the causcs
therein specified.

The assertion that the mere grant by the Constitution
of executive power confers upon the President as a pre-
rogative the unrestricted power of appointment and of
removal from executive offices, except so far as otherwise
- expressly provided by the Constitution, is clearly incon-
sistent also with those statutes which restrict the exercise
by the President of the power of nomination. There is
not a word in the Constitution which in terms authorizes

inerease in wages. The executive orders of Nov. 26, 1909, and April
8, 1912, forbade communications to members of Congress save
through heads of departments. Report of U, 8. Civil Service Com-
mission, for 1912, pp. 23-24. Section 6 of the Act of 1912 was in~
tended to override these orders. See 48 Cong, Rec. 5634-5636. On
Feb, 19, 1886, the National Civil Service Reform League in a series
of resolutions rccommended that the reasons for removal be treated
as “ part of the public record.” 5 Civ, Serv. Rec. 92. On Aug. 9,
1890, Commissioner Roosevelt advocated such a restriction upon
removals. 10 Civ. Serv. Rec. 26, A bill reported from the Select
Committee of the House on Civil Service Reform in 1891 contained
such g provision. House Rep. No. 4038, 51 Cong., 2d sess,, Ser. No.

2890. The Attorney General in 1913 ruled, against an earlier opinion’

of the Civil Service Commission, that Presidential appointees were
excluded from the terms of the Act of 1912. 30 Op. A. G. 181, The
Civil Service Act of Jan. 16, 1883,jc. 27, § 2, 22 Stat. 403, 404, which

wag approved by President Arthur, had elso provided that failure to -

subscribe to political funds should not be a ground of dismissal,
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Congress to limit the President’s freedom of choice in
making nominations for exceutive offices. 1t is to ap-
pointment as distinguished from nomination that the
Constitution imposes in terms the requirement of Sena-
torial consent, But a multitude of laws have been en-
acted which limit the President’s power to make nomina-
tiony, and which, through the restrictions imposed, may
prevent the selection of the person deemed by him best

fitted, Such restrietion upon the power to nominate has

been exereised by Congress eontinuously since the foun-
dation of the Government. Ivery President has ap-
proved one or more of such acts. Every President has
consistently observed them. This is true of those offices
to which he makes appointments without the advice and
consent of the Senate as well as of those for which its
consent is required. ,

Thus, Congress has, from time to time, restricted the
President’s selection by the requirement of citizenship.*

# Citizens of
{a) The United States: Aet of May 3, 1802, ¢. 53, § 5, 2 Stat, 195,
196, mayor of the District of Columbia; Aet of Mar. 1, 1855, ¢, 133,
§ 0, 10 Stat. 619, 623, ministers and their subordinates; Act of Aug.
18, 1856, ¢. 127, § 7, 11 Stat. 52, 55, consular pupils; Act of June 20,
1864, ¢. 136, § 2, 13 Stat, 137, 139, consular clerks; Act of Mar, 22,
1002, ¢, 272, 32 Stat. 76, 78, Act of Feb, 9, 1903, c. 530, 32 Stat, 807,
8§09, Act of Mar. 12, 1904, c. 543, 33 Stat. 67, 69, Act of Mar. 3, 1905,
¢. 1407, 33 Stat. 915, 917, Act of June 16, 1906, c. 3337, 34 Stat. 286,
288, Act of Feb. 22, 1007, c. 1184, 34 Stat. 016, 918, Act of May 21,
1908, e. 183, 35 Stat. 171, 172, Act of Mar, 2, 1909, ¢, 235, 35 Stat.
672, 674, Act of May 6, 1910, ¢. 199, 36 Stat. 337, 339, Act of Mar.
3, 1911, ¢. 208, 36 Stat. 1027, 1029, Act of April 30, 1912, c. 97, 37
Stat. 94, 96, Act of Feb, 28, 1913, c. 86, 37 Stat. 688, 689, Act of June’
30, 1914, ¢, 132, 38 Stat, 442, 444, Act of Mar, 4, 1915, ¢. 145, 38 Stat.
1116, 1117, Act of July 1, 1918, e. 208, 39 Stat. 252, 253, Act of Mar.
3, 1017, c. 161, 39 Stat. 1047, 1049, Act of April 15, 1918, ¢. 52, 40
Stat. 519, 520, Act of Mar, 4, 1919, ¢, 123, 40 Stat. 1325, 1327, Act of
June 4, 1920, ¢. 223, 41 Stat. 739, 741, Act of Mar. 2, 1921, ¢. 113, 41
Stat, 1205, 1207, Act of June 1, 1922, ¢, 204, 42 Stat, 599, 601, Act of
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It has limited the power of nomination hy providing that

the office may be held only by a resident of the United
States *; of a State *"; of a particular State®; of a par-

Jan. 3, 1923, ¢. 21, 42 Stat. 1068, 1070, student interpreters for China,
Japan and Turkey; Aet of April 5, 1006, c. 1366, § 5, 34 Stat. 99, 101,
clerks in consular oflice receiving more than $1,000 per wnum; Act
of July 17, 1016, c. 245, § 3, 39 Stat. 360, Federal Farm Loan Board;
Act of Feb. 23, 1917, ¢. 114, § 6, 39 Stat. 029, 032, Federnl Board
for Voentional Education; Act of Muy 24, 1924, o, 182, § 5, 43 Stat,
140, 141, Forcign Service officers; Act of June 7, 1924, ¢, 287, § 7, 41
Stat. 473, 474, board of advisors to the Federal Tndustrial Institution
for Women.

(b) A State: Act of Mar. 3, 1891, ¢. 539, § 2, 26 Stat. 854, 855,
attorney and interpreter for the Court of Private Land Claims.

{¢) A Particular State: Act of July 27, 1854, ¢. 110, § 1, 10 Stat.
313, commissioner to adjust Indiana land claims; Aect of Mar. 1, 1907,
c. 2285, 34 Stat. 1015, 1036, Act of May 30, 1910, c. 260, § 4, 36 Stat.
448, 450, Act of June 1, 1910, c. 264, § 7, 36 Stat. 455, 457, Act of
Aug. 3, 1914, c. 224, §-3, 38 Stat. 681, 682, various commissions to
appraise unallotted Indian lands.

(d) A Particular Territory: Act of April 12, 1900, e. 191, § 40, 31

. Stat. 77, 86, commission to revise the laws of Porto Rico; Aect of
April 30, 1900, c. 339, §§ 66, 69, 31 Stat, 141, 153, 154, governor and
secretary of Hawaii; Act of July 9, 1921, c. 42, §§ 303, 313, 42 Stat.
108, 116, 119, governor, attorney and marshal of Hawaii,

(e) District of Columbia: Act of Mar. 3, 1855, ¢. 199, § 2, 10 Stat.

. 682, board of visitors for Government Hospital for the Insane; Act
of Feb. 21, 1871, ¢. 62, § 37, 16 Stat. 419, 426, Board of Public Works;
Act of June 11, 1878, ¢. 180, § 2, 20 Stat. 102, 108, commissioners of
the Distriet; Act of Bept. 27, 1890, ¢. 1001, § 2, 26 Stat. 492, Rock
Creek Park Commission,

38 Act of Mar. 1, 1855, ¢, 133, § 9, 10 Stat. 619, 623, mmzsters and

. their subordinates.

37 Act of Mar. 3, 1891, ¢. 539, § 2, 26 Stat. 854, 855, attorney and
interpreter for the Court of Private Land Claims, .

88 Act of Mar. 29, 1867, ¢. 14, § 1, 15 Stat. 9, commissioners to
ascertain the amount raised in Indiana in enrolling the militia; Act
of Mar. 1, 1907, c. 2285, 34 Stat, 1015, 1036, Act of May 30, 1910,
¢. 260, § 4, 36 Stat. 448, 450, Act of June 1, 1910, c. 264, § 7, 36 Stat.
455, 457, Act of Aug. 3, 1914, c. 224 § 3, 38 Stat. 681, 682, various
commissions for the appraisal of unallotted Indian lands,

>
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ticular district **; of a particular territory *°; of the Dis-
trict of Columbia*'; of a particular foreign country.*
It has limited the power of nomination further by preserib-
ing specific professional attainments,* or occupational

3 Act of July 1, 1862, ¢, 119, § 2, 12 Stat. 432, 433, assessors and
collectors of internal revenue; and scmble, Act of July 2, 1836, e. 270,
§ 46, 5 Stat. 80, 88, postmasters.

w Act of Mar, 26, 1804, ¢. 38, § 4, 2 Stat. 283, 284, legislative
council of Louisianu; Act of Mar. 3, 1891, c. 564, § 2, 26 Stat. 1104,
territorial mine inspectors; Act of July 9, 1921, e. 42, §§ 303, 313,
42 Stat, 108, 116, 119, governor, attomey and marshal of ITawuaii.

 Act of May 3, 1802, ¢, 53, § 5, 2 Stat. 195, 196, mayor of the
Distriet of Col umbm ‘Act of Amxl ]6 1862, . 04 §3 12 Stat. 376,
commissioners for claimg arising from the abohtxon of slavery; Act
of Feb, 21, 1874, ¢. 62, § 37, 16 Stat, 419, 426, Board of Public
Works; Act of June 7, 1878, c. 162, § 5, 20 Stat. 100, 101, notaries
public; Act of June 11, 1878, c. 180, § 2, 20 Stat. 102, 103, commis-
rioners of the District,

« Act of Mar. 3, 1819, ¢. 101, § 2, 3 Stat. 532, 533, agents on the
coast of Africa to receive negroes from vessels seized in the slave trade.

43 Professional qualifieations: |

{a) Learning in the Law: Act of Sept, 24, 1789, ¢. 20, § 85, 1 Stat.
73, 92, Attorney-General and distriet sttorneys; Act of Mar, 26, 1804,
e. 38, § 8, 2 Stat. 283, 286, attorney for Louisiana Territory; Act of
April 8, 1818, ¢. 29, § 4, 3 Stat, 413, attorney for Mississippi; Act of
Mar. 3, 1819, ¢. 70, § 4, 8 Stat, 502, 503, attorney for Illinois; Aect of
April 21, 1820, e. 47 § 6, 3 Stat. 504, 565, attorney for Alabama; Act
of Mar, 16, 1822, c. 12, § 4, 3 Stat. 653, attorney for Missouri; Act
of Mar, 30 1822, ¢. 13, § 7 3 Stat. 654, 656, attorney for Florida
Territory; Act of Mar. 3 1823 e. 28, §9 3 Stat 750, 752, attorney
for Florida Territory; Act of May 26, 1824, ¢, 163, § 3, 4 Stat 45, 46,
attorney for Florida Territory; Aet of May 29, 1830, ¢. 153, § 1, 4
8tat, 414, solicitor of the Treasury; Act of June 15, 1836, ¢. 100, § 6,
5 Stat. 50, 51, attorney for Arkansas; Act of July 1, 1836, ¢, 234, § 4,
5 Stat, 61, 62, attorney for Michigan; Aet of Mar. 3, 1845, ¢, 75, § 7,
5 Stat. 788, attorney for Florida; Act of Mar. 3, 1845, ¢. 76, § 4, 5 Stat.”
789, attorney for Iowa; Aet of Dec. 29, 1845, ¢. 1, § 8, 9 Stat. 1, attor-
ney for Texas; Act of Aug. 6, 1846, c. 89, § 5, 9 Stat, 56, 57, attorney
for Wisconsin; Act of Feb, 23, 1847, ¢, 20, § 5, O Stat, 131, attorney
for Florida; Act of Sept. 28, 1850, c. 86, § 8, 9 Stat, 521, 522,
attorney for California; Act of Mar. 3, 1851, c. 41, § 4, 9 Stat. 631,
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experience.** It has, in other cases, preseribed the test of
cxaminations.** It has imposed the requirement of

agent for California Land Commission; Act of Aug. 31, 1852, ¢, 108,
§ 12, 10 Stat. 76, 99, law agent for California; Act of July 27, 1854, c.
110, § 1, 10 Stat. 313, commissioner to adjust land claims; Act of
Mar, 4, 1855, ¢, 174, § 1, 10 Stat. 642, commissioners to revise Dis-
{rict of Columbin laws; Act of Mar. 3, 1859, ¢, 80, 11 Stat. 410, 420,
Assistant Attornoy-General; Aet of Mar, 2, 1861, ¢, 88, § 2, 12 Stat,
246, examiners-in-chief in Patent Office; Act of May 20, 1862, ¢, 79,
§ 1, 12 Stat, 403, commissioners to revise District of Columbin laws;
Act of Mar, 3, 1863, ¢. 91, § 17, 12 Stat. 762, 705, commissioners to
revise District of Columbia laws; Aect of Mar, 3, 1863, ¢. 101, § 2, 12
Stat. 795, solicitor to Peruvian Commissioners; Act of June 27, 1866,
e. 140, § 1, 14 Stat. 74, commissioners to revise United States laws,
Joint Res. of May 27, 1870, No. 66, § 1, 16 Stat. 378, examiner of
claims for the Department of State; Act of June 22, 1870, c. 150,
§8 2, 3, 16 Stat. 162, Solicitor-General and Assistant Attorney-Gen-
erals; Aect of July 8, 1870, ¢. 230, § 10, 16 Stat. 198, 200, examiners-
in-chief in Patent Office; Act of Mar, 2, 1877, ¢. 82, § 1, 19 Stat, 268,
commissioner for & new edition of the Revised Statutes; Act of Mar.
6, 1890, ¢. 27, § 1, 26 Stat. 17, delegates to the International Con-
ference at Madrid in patent and trade-mark laws; Act of Mar. 3,
1891, c. 539, § 2, 26 Stat. 854, 855, attorney of the Court of Private
Land Claims; Act of Mar. 2, 1901, ¢. 800, § 1, 81 Stat. 877, Spanish
claims commissioners; Act of June 13, 1902, ¢, 1079, § 4, 32 Stat.
331, 373, commission on Canadian boundary waters to include one
lawyer experienced in international and riparian law.

(b) Versed in Spanish and English Languages: Act of Mar. 3, 1849,
¢, 107, § 2, § Stat. 393, secretary to Mexican Treaty Commissioners;
Act of Mar, 3, 1851, ¢. 41, § 4, 9 Stat. 631, agent for California Land
Commission; Act of Aug. 31, 1852, ¢. 108, § 12, 10 Stat. 76, 99, law
agent in California; Act of May 16, 1860, c. 48, § 2, 12 Stat. 15,
secretary of Paraguay Commission; Aet of Feb. 20, 1861, e. 45, § 2,
12 Stat. 145, secretary of New Granada Commission; Act of Mar, 3,

© 1863, ¢, 101, §§ 2, 3, 12 Stat. 795, solicitor and secretary of Peruvian
Commissioners; Joint Res. of Jan. 12, 1871, No. 7, § 1, 16 Stat. 591,
secretary of San Domingo Commissioners; Act of Mar. 3, 1891, ¢. 539,
§ 2, 26 Stat. 854, 855, interpreter to the Court of Private Land Claims.

{(c) Engineering: Act of Feb, 21, 1871, c. 62, § 37, 16 Stat. 419,
426, District of Columbia Board of Public Works: Act of April 4,
1871, ¢. 9, § 1, 17 Stat. 3, commission to examine Sutro Tunnel; Act

R
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age *; of sex *"; of raco*®; of property *°; and of habitual
temperance in the use of inloxicating liquors.® Congress

of June 22, 1874, ¢, 411, § 1, 18 Stat. 199, commission to examine
alluvial basin of Mississippi River; Act of June 28, 1879, ¢. 43, § 2,
21 Stat, 37, Mississippi River Cominission; Act of June 4, 1897, ¢. 2,
30 St 11, 59, Niearsgua Canid Commission; Act of June 13, 1902,
e 1079, § 4, 32 Stat. 331, 373, commission on Canadian boundary
waters; Act of June 28, 1002, e, 1302, § 7, 32 Stat. 481, 483, Isthmian
Canal Commission; Act of Aug, 24, 1912, ¢. 387, § 18, 37 Stat. 512,
517, Alaskan Railroad Commission; Act of Aug. 8, 1017, c. 49, § 18,
40 Stat. 250, 209, Inland Walerways Commission; Act of May 13,
1024, c. 153, 43 Stat. 118, Rio Grande Commission,

{d) Miscellancous: Joint Res. of July 5, 1866, No. 66, § 1, 14 Stat.
362, commissioners to Paris Universal Exhibition to be professional
and seientific men; Act of June 10, 1806, ¢. 398, 20 Stat. 321, 342,
commissivners to locate Indian boundaries to be surveyors; Act of
Aug. 24, 1912, ¢. 387, § 18, 37 Stat. 512, 517, Alaskan Railroad Com-
mission to include one geologist in charge of Alaskan survey.

“Act of Aug. 26, 1852, c. 81, § 2, 10 Stat. 30, superintendent of
publie printing to be s practical printer; Act of Aug. 31, 1852, ¢. 112,
§ 8, 10 Stat. 112, 119, Light House Board to include civilian of high
cientific attainments; Act of July 27, 1866, c. 284, § 1, 14 Stat. 302,
appraiser for New York to have had experience as an appraiser or
to be practically acquainted with the quality and value of some one
or more of the chief articles of importation subjeet to appraisement;
Joint Res. of Feb. 9, 1871, No. 22, § 1, 16 Stat. 593, 504, commissioner
for fish and fisheries to be a person of proved scientific and practical
acquaintance with the fishes of the coast; Act of Feb. 28, 1871, e. 100,
§§ 23, 63, 16 Stat. 440, 448, 458, supervising inspectors of steam
vessels to be selected for their knowledge, skill, and practical experi-
ence in the uses of steam for navigation and to be competent judges
of the character and qualities of steam vessels and of all parts of the
machinery employed in steaming, inspector-general to be selected with
reference to his fitness and ability to systematize and carry into effect
all the provisions of law relating to the steamboat inspection service,
Act of June 23, 1874, ¢. 480, § 2, 18 Stat, 277, 278, inspector of gas
in the Distriet of Columbia to be a chemist, assistant inspector to be
a gas-fitter by trade; Joint Res. of Dec. 15, 1877, No. 1, § 2, 20 Stat.
245, commissioners to the International Industrial Exposition in Paris
to include three practical artisan experts, four practical agriculturists,
and nine scientific experts; Act of June 18, 1878, ¢. 265, § 6, 20 Stat.
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has imposed like restrictions on the power of nomination
by requiring political representation ®'; or that the selee-

163, 164, superintendent of Life Saving Servico to be familiar with
the various means employed in the Life Saving Service for the saving
of life and property from shipwrecked vessels; Act of June 29, 1888,
¢. 503, § 8, 25 Stat. 217, 238, superintendent of Indian schools to be
a person ol knowledge and experience in the management, training
and practical education of childven; Act of July 9, 1888, ¢. 593, § 1,
25 Stat. 243, delegates to the Internationsl Marine Conferenee to
include two masters of merchant marine (one sailing and one steam),
and two civilians familiar with shipping and admiralty practice;
Act of Mar. 3, 1891, ¢. 564, § 2, 26 Stat. 1104, mine inspectors in
the territorics to be practical miners; Act of July 13, 1892, c. 164,
27 Stat. 120, 139, Indian commissioners to be familiar with Indian
affairs; Act of Jan. 12, 1895, ¢. 23, § 17, 28 Stat. 601, 603, public
printer to be a practical printer; Act of Mar. 3, 1899, c. 419, § 2,
30 Stat. 1014, assistant director of the Census to be an experienced
practical statistician; Act of May 16, 1910, c. 240, § 1, 36 Stat. 369,
Director of Bureau of Mines to be equipped by technical education
and experience; Act of Dec. 23, 1913, c. 6, § 10, 38 Stat. 251, 260,
Federal Reserve Board to include two members experienced in bank-
ing or finance; Act of Mar. 3, 1919, c. 97, § 3, 40 Stat. 1291, 1292,
assistant director of the Census to be an experienced practical statis-
tician; Act of June 2, 1924, c, 234, § 900b, 43 Stat. 253, 336, Board
of Tax Appeals to be selected solely on grounds of fitness to perform
duties of the office.
45Act of Mar. 3, 1853, ¢. 97, § 3, 10 Stat. 189, 211, examination
required of clerks in the Departments of Treasury, War, Navy,
- Interior, and Post Office; Act of June 20, 1864, c. 136, § 2, 13 Stat.
137, 139, examination required of consular clerks; Act of Jan, 16,
1883, ¢. 27, § 2, 22 Stat. 403, examinations for civil service employees;
Act of Jan. 4, 1889, ¢. 19, § 1, 25 Stat. 639, medical officers of Marine
Hospital Servwe, Act of May 22, 1917, c. 20, § 16, 40 Stat. 84, 88,
officers of the Coast and Geodetic'Survey; Act of Oct, 27, 1918, ¢. 196,
§ 16, 40 Stat. 1017, examinations for Public Health Service Reserve;
Act of May 24, 1924, c. 182, § 5, 43 Stat. 140, 141, examination for
appointments as Foreign Service officers in Diplomatic Corps,
48Act of June 20, 1864, c. 136, § 2, 13 Stat. 137, 139, consular

clerks; Act of April 30, 1900, c. 339, § 66, 31 Stat. 141, 153, governor
of Hawaii; Act of July 9, 1921, c. 42, § 303, 42 Stat. 108 116, governor
of Hawan
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tion he made on & nonpartisan basis.”* It has required
in somo enses, that the representation be industrial ®; in

7 Joint Res, of Feb. 23, 1900, No. 9, 31 Stat, 711, one commissioner
to represent the United States at the uwnveiling of the statue of
Lafuyette to be a woman; Act of June 5, 1920, ¢. 248, § 2, 41 Stat.
ay?, Director of Women’s Burcau to be a woman.

s Act of July 1, 1802, e, 1362, § 59, 32 Stat. 641, 654, commission to
rell conl and nsphalt deposits in Indian lands to include two Indians.

@ Act of Mar. 26, 1804, ¢, 38, § 4, 2 Stat. 283, 284, legislative
conneil of Louisiana 1o be selected from those holding real estate.

“wAct of Jun. 16, 1883, ¢, 27, § 8, 22 Stat. 403, 406, civil scrvice
appointees.

“1 Act of Mar. 22, 1882, c. 47, § 9, 22 Stat, 30, 32, board of elec-
tions in Utah Territory; Act of Jun, 16, 1883, ¢. 27, § 1, 22 Stat. 403,
Civil Service Commission; Act of Feb. 4, 1887, ¢. 104, § 11, 24 Stat.
379, 383, amended by Act of June 29, 1906, c. 3591, § 8, 34 Stat.
584, 595, Act of Aug. 9, 1917, ¢. 50, § 1, 40 Stat. 270, and Act of Feb.
28, 1920, c. 91, § 440, 41 Stat. 456, 497, Interstate Commerce Com- -
mission; Act of June 10, 1890, ¢, 407, § 12, 26 Stat. 131, 136, Board
of General Appraisers; Act of Mar. 2, 1889, c. 412, § 14, 25 Stat. 980,
1005, Act of Aug. 19, 1890, c. 807, 26 Stat. 336, 354, Act of July 13,
1802, c. 164, 27 Stat. 120, 138, 139, Act of June 10, 1896, ¢. 308, 29
Stat, 321, 342, various commissions to negotiate Indian treaties; Act of
Sept.r26, 1914, c. 311, § 1, 38 Stat. 717, Federal Trade Commission;
Act of July 17, 1916, c. 245, § 3, 39 Stat. 360, Federal Farm Loan
Board; Act of Sept. 7, 1916, c. 451, § 3, 39 Stat. 728, 729, amended by
Act of June 5, 1920, c¢. 250, § 3a, 41 Stat, 988, 989, United States
Shipping Board; Act of Sept. 7, 1916, c. 458, § 28, 39 Stat. 742, 748,
United States Employees’ Compensation Commission; Act of Sept.
8, 1916, c. 463, § 700, 39 Stat. 756, 795, United States Tariff Commis-
sion; Act of Sept. 21, 1922, ¢. 356, § 518, 42 Stat. 858, 972, Board of
General Appraisers; Act of Feb. 28, 1923, c. 146, § 2, 42 Stat 1325,
1326, World War Foreign Debt Comrmsswn

52 Act of Mar. 3, 1901, c. 864, § 2, 31 Stat. 1440, Louisiana Purchase
Exposition commission; Act of Mar, 22, 1902, c. 272, 32 Stat, 76, 78,.
Act of Feb, 9, 1903, ¢. 530, 32 Stat. 807, 809, Act of Mar, 12, 1904,
¢. 543, 33 Stat. 67, 69, Act of Mar. 3, 1905, c. 1407, 33 Stat. 915, 917,
Act of June 16, 1906, c. 3337, 34 Stat. 286, 288, Act of Feb, 22, 1907,
c. 1184, 34 Stat. 916, 918; Act of May 21, 1908, c. 183, 35 Stat. 171,
172, Aet of Mar. 2, 1909, ¢, 235, 35 Stat. 672, 674, Act of May 6, 1910,
c. 199, 36 Stat. 337, 339, Act of Mar. 3, 1911, c. 208, 36 Stat, 1027,
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others, that it be geographic.”* It hag at times required
that the President’s nominees be taken from, or include

1029, Act of April 30, 1912, ¢, 97, 37 Stat. 94, 96, Act of Feb, 28, 1913,
c. 86, 37 Stat. 688, 689, Act of June 30, 1914, c. 132, 38 Stat. 442, 444,
Act of Mar. 4, 1915, c. 145, 38 Stat. 1116, 1117, Act of July 1, 1916,
c. 208, 39 Stat. 252, 253, Act of Mar. 3, 1917, c. 161, 39 Stat. 1047,
1049, Act of April 15, 1918, ¢. 52, 40 Stat. 519, 520, Act of Mar, 4,
1919, ¢. 123, 40 Stat. 1325, 1327, Act of June 4, 1920, ¢. 223, 41 Stat.
739, 741, Act of Mar. 2, 1921, c. 113, 41 Stat. 1205, 1207, Act of Juno
1, 1922, ¢. 204, 42 Stat. 599, 601, Act of Jan. 3, 1923, ¢. 21, 42 Slat,
1068, 1070, student interpreters for China, Japan, and Turkey.

53 Joint Res. of Dec. 15, 1877, No. 1, § 2, 20 Stat. 245, commis-
sioners to the International Industrial Exposition in Paris; Act of
June 18, 1808, c. 466, § 1, 30 Stat. 476, Industrial Commission; Act
of Aug. 23, 1912, c. 351, § 1, 37 Stat. 415, Commission on Industrial
Relations; Act of Dec. 23, 1913, c. 6, § 10, 38 Stat. 251, 260, amended
by Act of June 3, 1922 c. 205, 42 Stat 620, Federal Reserve Board;
Act of Feb. 23, 1917, c. 114, §6 39 Stat. 929, 932, Federal Board for
Vocational Educatlon, Act of Feb. 28, 1920, ¢. 91, § 304, 41 Stat.
456, 470.

5 Act of Aug. 6, 1861, ¢. 62, § 3, 12 Stat. 320, Board of Police
Commissioners for the District of Columbia; Act of Feb. 16, 18063,
c. 37, § 3, 12 Stat. 652, 653, commissioners to settle Sioux Indians’
claims; Act of Mar. 8, 1863, ¢, 106, § 1, 12 Stat. 799, levy court of

the District of Columbia; Act of Mar, 3, 1871, c. 105, § 2, 16 Stat. -

470, 471, commissioners to the Philadelphia Exposition; Joint Res.
of Dee. 15, 1877, No. 1, § 2, 20 Stat. 245, commissioners to the Inter-
national Industrial Exposition in Paris; Act of Mar. 3, 1879, c. 202,
§ 1, 20 Stat. 484, National Board of Health; Act of Aug. 5, 1882,
c. 389, § 4, 22 Stat. 219, 255, civil employees of certain departments;
Act of Jan. 16, 1883, c¢. 27, § 2, 22 Stat. 403, civil service appointees;
Act of Feb. 10, 1883, § 3, 22 Stat. 413, commissioners of World’s
Industrial and Cotton Centennial Exposition; Act of April 25, 1890,
c. 156, § 3, 26 Stat. 62, World’s Columbian Exposition Commission;
Act of Aug. 19, 1890, c. 807, 26 Stat. 336, 354-355, commissions to
negotiate Indian treaties and investigate reservations; Act of Mar.
3, 1893, c. 209, § 1, 27 Stat. 612, 633, commission to select allotted
Indian lands; Act of June 10, 1896, c. 398, 29 Stat. 321, 342, com-
mission to adjust Indian boundaries; Act of Sept. 7, 1916, c. 451, § 3,
39 Stat. 728, 729, amended by Act of June 5, 1920, ¢. 250, § 3a, 41
Stat. 988, 989, United States Shipping Board; Act of Mar. 4, 1921,
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mf)l'cscntatives from, particular branches or departments
of the Government.” By still other statutes, Congress

¢. 171, § 3, 41 Stat. 1441, 1442, commission to appraise buildings of
W qslungtou Market Company, Act of June 3, 1922, c. 205, 42 Stat.
620, Federal Reserve Board; Joint Res. of M'u‘ 3, 1925, c. 482, § 1,
43 Stat. 1253, National A(IVIS()I y Comnmission to the Scsquxcentenmal
Exhibition Association,

* (1) Scleclion to be from civil employees: Joint Res. of Feb. 9,
1871, No. 22, § 1, 16 Stat. 593, 594, commissjoner of fish and fisheries;
Act of May 27, 11)0‘3 c. 200, § 11, 35 Stat. 317, 388, board of man-
agers of Alnskszukon-Puciﬁc Exposition; Act of June 23, 1913, ¢. 3,
33 Stat. 4, 76, Panama~Pacific Exposition Government Exhibit Board.

(b) Selection to be from particular civil employees: Act of April
5, 1006, c. 1366, § 4, 34 Stut, 99, 100, consulate umpcctors {rom
mnmlute force.

(¢) Sclection to be from army officers: Act of July 20, 1867, ¢. 32,
§ 1, 15 Stat. 17, commission to treat with hostile Indians; Act of
Muar. 3, 1873, ¢. 316, § 1, 17 Stat. 622, commission to report on irri-
gation in the San Joaqum valley; Act of Mar, 1, 1893, ¢. 183, § 1,
27 Stat. 507, California Debris Commission; Act of June 4, 1897,
¢. 2, 30 Stat. 11, 51, board to examine Aransas Pass; Joint Res. of

Aug. 9, 1912, No. 40, § 2, 37 Stat. 641, commission to investigate’

Mexican insurrection claims; Act of Mar, 4, 1923, c. 283, § 1, 42
Mat, 1500, sceretary of American Battle Monuments Commission.

(4) Sclection to be from army and navy: Act of April 14, 1818,
. 58, § 1, 3 Stat. 425, coast surveyors.

(e) Boards to include civilian representative of the Government:
Act of Mar. 1, 1007, ¢, 2285, 34 Stat. 1015, 1036, Act of May 30,
1910, ¢. 200, § 4, 36 Stat. 448, 450, Act of June 1, 1910, ¢. 264, § 7,
36 Stat. 455, 457, Act of Aug. 3, 1914; ¢, 224, § 3, 38 Stat. 681, 682,
various commissions to appraise unallotted Indian lands to include
ono representative of the Indian Bureau; Joint Res. of Mar. 4, 1911,
No. 16, 36 Stat. 1458, commission to investigate cost of handling mail
to include one Supreme Court Justice.

(f) Commissions to include army officers: Act of April 4, 1871,
¢. 9, § 1, 17 Stat. 3, commission to examine Sutro Tunnel; Act of
June 13, 1902, ¢. 1079, § 4, 32 Stat. 331, 373, commission on Canadian
boundary waters; Act of Aug. 8, 1917, ¢. 49, § 18, 40 Stat. 250, 269,
Inland Waterways Commission,

(g) Commissions to include army and navy officers: Act of Aug.
31, 1852, ¢. 112, § 8, 10 Stat, 112 119, Light House Board; Act of

2 tms'—-m—-—-zs
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has confined the President’s selection to a small number
of persons to be named by others.*

The significance of this mass of legislation restrieting

the power of nomination is heightened by the action
which President Jackson and the Senate took when the
right to impose such restrictions was, so far as appears,
first mooted. On February 3, 1831, the Senate resolved
that it was inexpedient to appoint a citizen of one State
{0 an office created or made vacant in another State of
which such citizen was not a resident, unless an apparent
necessity for such appointment existed. 4 Iix. Journ. 150.

June 4, 1897, ¢. 2, 30 Stat. 11, 59, Niearagua Canal Comnnission;
Act of June 28, 1902, c. 1302, § 7, 32 Stat. 481, 483, Isthmian Canal
Commission; Joint Res. of June 28, 1906, No. 37, 34 Stat. 835, com-

mission to appraise Chesapeake and Delaware Canal; Act of Aug..

24, 1912, ¢. 387, § 18, 37 Stat. 512, 517, Alaskan Railroad Commission.

(h) Commissions to include army and coast survey officers; Act
of June 23, 1874, c. 457, § 3, 18 Stat. 237, 244, board of harbor engi-
neers; Act of June 28, 1879, c. 43, § 2, 21 Stat. 37, Mississippi River
Commission.

(i) Board to include navy officers and official of Life Saving Serv-
ice: Act of July 9, 1888, ¢. 593, § 1, 25 Stat. 243, delegates to Inter-
national Marine Conference, A

séAct of Feb. 25, 1863, c. 58, § 1, 12 Stat. 665, Comptroller of the
Currency, on nomination of the Secretary of the Treasury, amended
Dy Act of June 3, 1864, c. 106, § 1, 13 Stat. 99; Act of April 23,
1880, ¢. 60, § 4, 21 Stat. 77, 78, United States International Com-
mission, on nominations of state governors; Act of Feb. 10, 1883,
c. 42, §§ 2, 3, 22 Stat. 413, managers of World's Industrial and
Cotton Centennial Exposition, on recommendation of executive com-
mittee of National Cotton Planters’ Association and majority of sub-
seribers to enterprise in the city where it shall be located, commis-
sioners to the Exposition to be appointed on nomination of state
governors; Act of July 1, 1902, c. 1362, § 59, 32 Stat. 641, 654,
commission to sell coal and asphalt deposits in Indian lands, one
appointment to be made on recommendation of principal chief of
Choctaw Nation, one on recommendation of Governor of Chickasaw
- Nation; Act of Feb. 23, 1920, c. 91, § 304, 41 Stat. 456, 470, Railroad
Labor Board, three to be appointed from six nominees made by em-
ployees, three to be appointed from six nominees made by earriers,
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meveral nominations having been rejected by the Senate
in accordance with the terms of this resolution, President
Juckson comnunieated his protest to the Senate, on
March 2, 1833, saying that he regarded “ that resolution,
in effect, as an unconstitutional restraint upon the au-
thority of the President in relation to appointments to
office,” Thereupon, the Senate rescinded the resolution
of 1831. 4 Iix. Journ. 331. But that Congress had the
power wans not questioned. The practice of prescribing
by statute that nominations to an inferior presidential
office shall be limited to residents of a particular State
or district has prevailed, without interruption, for three-
quarters of a century.”

The practical disadvantage to the public service of
denying to the President the uncontrollable power of
removal from inferior civil offices would seem to have been
exaggerated. Upon the service, the immediate effect
would ordinarily be substantially the same, whether the
President, acting alone, has or has not the power of re-
mogal. For he can, at any time, exercise his constitu-
tional right to suspend an officer and designate some cther
person to act temporarily in his stead; and he ecannot,
while the Senate is in session, appoint a successor without
its consent. Compare Embry v. United States, 100 U. S.
680. On the other hand, to the individual in the public
service, and to the maintenance of its morale, the exist-
ence of a power in Congress to impose upon the Senate
the duty to share in the responsibility for a removal is
of paramount importance. The Senate’s consideration of

7 0On July 25, 1868, the Senate having confirmed the nomination
of J. Murr as collector of internal revenue in Montana Territory,
voted to reconsider the nomination, and ordered the nomination to
}m returned to the President “ with the notification that the nominee
ix incligible on account of non-residence in the district for wheh he
is nominated.” 16 Ex. Journ. 372. President Johnson thereafter did
not press Marr's nomination but appointed A, J, Simmons fo the
office. 16 ibid. 429. '
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a proposed removal may be necessary to protect reputa~
tion and emoluments of office from arbitrary exccutive
action. Equivalent protection is afforded to other in-
ferior oflicers whom Congress has placed in the classified
civil service and which it authorizes the heads of depart-
ments to appoint and to remove without the consent of
the Senate. Act of August 24, 1912, ¢. 389, § 6, 37 Stat,
539, 555. 'The existence of some such provision is a com-
mon incident of free governments. In the United States,
where exccutive responsibility is not safeguarded by the
practice of parliamentary interpellation, such means of
protection to persons appointed to office by the President
with the consent of the Senate is of special value.

Until the Civil Service Law, January 16, 1883, c¢. 27,
22 Stat. 403, was enacted, the requirement of consent of
the Senate to removal and appointment was the only
means of curbing the abuses of the spoils system. The
contest over making Cabinet officers subject to the pro-
visions of the Tenure of Office Act of 1867 has obscured
the significance of that measure as an instrument de-
signed fo prevent abuses in the civil service.”® But the
importance of the measure as a means of civil service
reform was urged at the time of its passage; *® again

% The Tenure of Office Act ag originally introduced excepted from
its operation the Secretaries of State, Treasury, War, Navy, Interior
and the Postmaster General., Howe's attempts to strike out this
exception, opposed by Senators Edmunds and Sherman, who were the
principal sponsors of the Aet, failed twice in the Senate. A similar
attempt in the House succeeded after first being rejected. The
Senate again refused fo concur in the House amendment. The
amendment was, however, insisted upon by the House conferees.
Finally, the Senate by a margin of three votes agreed to accept the
conference report. Cong. Globe, 39th Cong., 2d sess., 1518,

59 The occasion of the passage of the Tenure of Office Aet was the

threatened attempt of President Johnson to interfere with the recon- -

_ struction policies of Congress through his control over patronage.
An attempt by Schenck to secure its recommitment to the Joint
Select Committee on Retrenchment was placed upon the ground that
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when ifs repeal was resisted in 1869 * and in 1872 ;¢ and
finally in 1887, when its repeal was effected.”® That Act

“ this whoie'subject was expressly referred fo that committee ” which
had before it “the bill introduced by the select committeo on the
civil service, at the head of which is the gentleman from Rhode
Island [Mr. Jenckes].” Cong. Globe, 80th Cong,, 2d sess., 23. Sena-
tor Tidmunds, in resisting an attompt {o expand ihe 'I‘omx're éf Office
Act to require the coneurrence of {he Senate in the appointment of
ull eivil oficors reeciving more thun $1,000 per annum reférred to
the Jenckes bill ng “another braneh of the subject wh,ich i; under
consid‘eration elsewhere.” Ibid, 439, The committee in introducin
'tlhe Tenure of Office Aect, speaking through Senator Eémundsg
{ecommended the adoption of this rule respecting the tenure ot:
ulfhcers ‘ai a pc;'mfsnentf and systematic and as they belicve an
appropriate regulation o 3 ini i
Appropria timegn o, 382‘?138 Government for all Administrations
**The attempt on the part of the House to repeal the Aet in 1869
brought forth‘the opposition of those members of the Senate who
Were most active in the general movement for eivil service reform
Jenckes had voted against the Tepeal in the House. Carl Sehurz.
}\*ho on Dec 20, 1869, introduced g bill for the competitive priuoiplé
m the eivil service, opposed the repeal, and urged that it; be
rqg':l:st at the next session more effectually to effect the desired civil
service reform.  Cong. Globe, 41st Cong., 1st sess., 155-156. Trum-

- bull, speaking for the Committee on Judiciary, said that ¢ they were

unwilling after Congress had with such unanimity adopted this law

. within the last two years, and adopted it upon the principle that

some law of this kind was proper to regulate the ecivil service, to
recommend its absolute repeal , . | they thought it better, to
recommend the suspension of the act until the next session of Con-
gross, anfi then Congress can either repeal it or adopt some civil-
service bill which in its judgment shall be thought to be for the best
and permanent interests of the country.” Ibid. 88." The National
Quarterly Review recognizing the essential unanimity of purpose be-
tween the_ Tgnure of Office Act and other measures for civil service
reform, said in 1867: “ The recent legislation on this subject by Con-

© Bress was the first step in the right direction; Mr. Jencke's bill §s ~

the second; but the one without the other is i
is incomplete and unsafe.”
Ho“!:sxf Rep. No. 47, 40th Cong., 2d sess,, Ser. No. 1352, p. 93
1o The attempt to repeal the Act was resisted in the House by
oiman on the ground that sinee * the general impression exists in
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was one of two far reaching measures in {roduced in 1866
aimed at the abuses of exeeutive patronnge. The Jenckes
bill was to establish the classified service. The Tenure
of Office bill was Lo control removals from presidential
offices. Like the Jenckes bill, it applied, when introduced,
only to inferior oflices. The Jenckes bill, reported by the
House Committee on June 13, 1866, was finnlly tabled
in the Touse on February 6, 1867.% The Tenure of Offico
bill was reported out in the House on December §, 1866;

the country that executive patronage should be in some form reduced
rather than increased this fragment of the original law should
remain in foree.” Cong. Globe, 42nd Cong., 2d sess., 3411,

ez Edmunds, one of the few Scnators still acquainted with the cir-
cumstances of its passage, thus protested against the passage of the
repealing Act: “ It is, as it looks to me, as if we were to turn our
backs now and here upon the principle of civil-service reform . . .
the passage of this bill would be the greatest practical step backward
on the theory of the reformation of the civil service of the United
States.” 18 Cong. Rec. 137.

3 The Jenckes bill was introduced in the House on Dee. 20, 1865,
Sumner had already on April 30, 1864, presented in the Senate a bill
for a classified civil service. On June 13, 1866, the House Committee
on Civil Service Reform reported out the Jenckes bill. Tt contained
among other provisions & section Tequiring the proposed commission
to prescribe, subject to the approval of the President, the miseon-
duct or inefficiency which would be sufficient ground for removal
and also the manner by which such charges were to be proved. This
provision was retained in the succeeding bills sponsored by Jenckes in
the House, The provision was expressly omitted from the Pendleton
bill, which later became the Civil Service Act of 1883, in order mot
to endanger the passage of a measure for a classified civil serv-

* jee by impinging upon the controversial ground of removal, Senators

Sherman and Brown attempted to secure legislation restricting
removal by amendments to the Pendleton bill. 14 Cong. Rec. 210,
277,364, In the First Session of the Thirty-ninth Congress no action

was taken upon the Jenckes bill; but the bill was reintroduced in

the following session on Jan. 29, 1867. An attempt on the part of
Jenckes, after the initial passage of the Tenure of Office Act, to
~ secure the passage of his bill resulted in the tabling of his scheme

on Feh, 6, 1867, by a vote of 72 to 66.
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was amended by the Conference Committee so as to apply
to Cabinet oflicers; and having passed both Houses, was
sent to the President on February 20, 1867, and p’acsed
over his veto on March 2, 1807, ’ )
The fact that the removal elause had been inserted in
Eho Currency bill of 18063, shows that it did not originate
in the contgst of Congress with President Johnson, as has
heen sometimes stated. Thirly years before that,’ it had
been recommended by Mr, Justice Story as a remedial
measure, after the wholesale removals of the first Jackson
administration, The Post Office Department was then
}hc chief ficld for plunder. Vacancies had been ereated
in order that the spoils of offiece might be distributed
among political supporters. Fear of removal had been
instilled in continuing office holders to prevent opposition
or ‘lukewarmness in support. Gross inefficiency and hard-
ship had resulted. Several remedies were proposed. One
of the remedies urged was to require the President to
report to the Senate the reasons for each removal.®* The
sccond was to take the power of appointing postmasters
fmm. the Postmaster General and to confer it upon the
President, subject to the consent of the Senate.®® A third

64 '1‘?1is measure appears to have been first suggested on May 4
1826, in a bill which accompanied the report presenied by Bentor;
from @he Select Committee of the Senate nppointed to investigate
exgcutxve patronage, when abuse of the power by President John
Quincy Adams was apprehended, Sen. Doc. No. 88, 16th Cong., 1st
£es8,, .Scr. No. 128. On Mar. 23, 1830, Barton's resolution asse;ting
t{:e right to such information was reported. Sen. Doc. 103, 21st
Cong,, ls}: sess.,, Ser. No. 193. On April 28, 1830, the proposa,l was
renewed in a resolution introduced by Holmes. 6 Cong, Deb. 385
Ifx ‘1§'35h1ti was embodied in the Executive Patronage EBill, \.vhich.
:;1:&&1 Iotzsz. Senate on two successive occasions, but failed of action in

3 This measure appears to have been first suggested i
Monroe in h’is message of Dec. 2, 1823, 41 Amf%ong. gg Pﬁ:ﬁiﬁ ~
posal for enactment into law was first suggested on May 4, 1826, by
the report of the Select Committee appointed by the Senaize on ;ms-
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‘proposal was to require consent of the Scnalo also
to removals.*® Iixperience since has taught {hat none of
these remedies is effective. Then, however, Congress
adopted the second measure. The evil continued; and
the struggle against the spoils system was renewed. The

sible abuses of Jixecutive Patronage. In 1832 the proposal was again
brought forward by Vanee of Ohio in the nature of an amendment to
the postal legistation, 8 Cong. Deb. 1013. On. Mur, 7, 1834, Clay's
resolutions, that advocated the concurrence of the Senate in removals,
also included a proposal for the appointment of postmasters by the
President with the eoncurrence of the Senate. On Jun. 28, 1835, a
report by the Senate Committee on Post Offices called attention to
the extended removals of postmasters. Sen. Doe, No, 886, 23rd Cong,,
2d sess.,, Ser. No. 268, p. 83. This report led to the introduction in
1835, and passage by the Senate of a bill reorganizing the Post Office
which contained the proposal under consideration. The House hav-
ing failed to act upon the 1835 bill, it wasg reintroduced at the next
session and passed by both Houses. Act of July 2, 1836, ¢. 270, 5
Stat. 80. See also SBen. Doc. No. 362, 24th Cong., 1st sess, Ser.
No. 283.

8¢ This measure appears to have been first proposed in Congress
by Clay on Mar. 7, 1834, 10 Cong. Deb. 834. In 1835, it was, in
substance, embodied in an amendment proposed by him to the
Executive Patronage Bill, which read: “That in all instances of
appointment to office by the President, by and with the advice and
consent of the Senate, the power of removal shall be exercised only
in concurrence with the Senate; and, when the Senate is not in
session, the President may suspend any such officer, communicating
his reasons for the suspension during the first month of its succeeding
session; and if the Senate concur with him, the officer shall be re-
moved; but if it do not coneur with him, the officer shall be restored
to office.”” 11 Cong. Deb. 523. In 1836 when 2 Senate Committee of
Commeree investigated the removal of a gauger for political reasons,
Levi Woodbury, then Secretary of the Treasury, suggested the as-
sumption of Congressional control over removals, saying: “The De-
partment decms it proper to add that . . . a great relief would
be experienced if . the power of original appointment and
removal in all these cases should be vested in Congress, if the exer-
cise of it there is deemed more convenient and safe, and, at the same
time, constitutional.”” Sen, Doe. No. 430, 24th Cong,, Ist sess, Ser,

No. 284, p. 30.
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other crude remedies which had been rejected—account-
ability of the President to the Senate * and the require-
ment of its consent to removals “—were again considered.

%7 0n July 1, 1841, Benton again reintroduced g proposal of this
nature.  Cong. Globe, 27th Cong, Ist sess, 63. On May 23, 1842
3 Scleet Committeo on Retrenchment reported to the House on th(;
necessity of diminishing and regulating exccutive patronage, saying
“they entertain no doubt of the power of Congress to preseribe, and
of the propricty of proseribing, that, in all eases of removal by the
President, ho shall assign hig reasons 1o the Senate at its next session,”
House Rep. No, 741, 27th Cong,, 2d sess., Ser, No. 410, p. 5. Sec
also Report of July 27, 1842, Honse Rep. No. 045, 27th Cong, 2d
sess., Ser. No. 410; 5 Ex. Journ. 401, On Jan. 3, 1844, after an
attempt to impeach President Tyler for misusing the appointing
power had failed, Thomasson in the Iouse again sought to secure
the adoption of such a measure, On December 24, 1849, after the
Post Oflice Department under Taylor’s administration had recorded
3,406 removals, Bradbury proposed a resolution requiring the Presi-
dent to give the number and reasons for removals made from the
beginning of his term of office. Senator Mangum in order to cut
short debate on the resolution contended that it was an uneconstitu-
tional invasion of executive powers and ealled for a test vote upon
the resolution. The Senate divided 29 to 23 in upholding its right
to demand reasons for removals. Cong. Globe, 31st Cong,, 1st sess.
160, On Jan. 4, 1850, the Senate adopted a resolution calling for z;
repert upon the number and reasons for removals of deputy post-
masters. Ibid. 100, :

® The character that this movement to restrict the power of re-
moval Ifad assumed in consequence of the continuance of the spoils
system is illustrated by the remarks of Bell in the Senate in 1850:
“To restrain this power by law I would urge as one of the greatest
rgforms of the age, so far as this Government is concerned. .
Sir, I. repeat, that to restrain by law this unlimited, arbitrary,
despotic power of the Executive over the twenty or thirty thousand
valuable public officers of the country—the tendency of which is to
make them slaves of his will—is the greatest reform demanded by
the true interest of the country, no matter who may at any time bg
the tenant of the White House.” Cong. Globe, 31st Cong., 1st sess,
App. 1043. Restrictions were twice advocated in the official utter-
ances of President Tyler. 4 Messages and Papers of the Presidents
50, 89. See also Report of June 15, 1844, by Sen. Com, on Retrench:
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And both continued to be urged upon Congress, even after
the fourth and the more promising remedy-—enquiry into
fitness for office and competitive examinations—had been
proposed. For a generation, the reformers failed to secure
the adoption of any further mcasure.

The first substantial victory of the civil service reform
movement, though a brief one, was the insertion of the
removal clause in the Currency bill of 1863.°° The next
forward step was taken by the Consular and Diplomalic
Appropriation Act, June 20, 1864, c. 136, § 2, 13 Stat. 137,
139-140, also approved by President Lineoln, which con-
tained a provision that consular clerks should be ap-
pointed by the President after examination, and that “ no

clerk so appointed shall be removed from office except .

for cause stated in writing, which shall be submitted to
congress at the session first following such removal.” *

It was in the next Congress that the removal clause was

applied generally by the Tenure of Office Act. The long
delay in adopting legislation to eurb removals was not
because Congress accepted the doctrine that the Consti-

ment; Sen, Doc. 399, 28th Cong., 1st sess., Ser. No. 437, p. 55;

Resolution of Dec. 17, 1844, by Grider in the House, Cong. Globe,

28th Cong., 2d sess., 40.

% Act of Feb. 25, 1863, c. 58, § 1, 12 Stat, 665.

10 By the Act of Mar. 3, 1853, ¢. 97, § 3, 10 Stat. 189, 211, clerks
in the departments of the Treasury, War, Navy, Interior and Post
Office, were to be classified and appointments to the various classes
were to be made only after examination by a select board, This
scheme was later abandoned after it became evident that the exami-
nations prescribed were conducted arbitrarily and with no attempt
to determine the fitness of candidates for positions. Fish, Civil
Service and Patronage, 183. DBy the Act of Aug. 18, 1856, ¢. 127,
§ 7, 11 Stat. 52, 55, the appointment of twenty-five consular pupils
was authorized and examinations were to be conducted to determine

the fitness of applicants for appointment. This provision was, how-

ever, stricken from the diplomatic and consular appropriation bill
in the next session of Congress. The prineiple was not returned to
again until the Act of June 20, 1864, c. 136, § 2, 13 Stat. 137, 139.
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tution had vested in the President uncontrollable power
over removal. It was beeause the spoils system held
sway.

The historical data submitted present a legislative prac-
tice, established by coneurrent affirmative action of

- Congress and the Pregident, to make consent of the Senate

n condition of removal from statutory inferior, civil,
exeeutive offices to which the appointment is made for a
fixed term by the President with such consent. They
show that the practice has existed, without interruption,
continuonsly for the last fifty-eight years; that, through-
out this period, it has governed a great majority of all such
offices; that the legislation applying the removal clause
speeifically to the office of postmaster was enacted more
than half a century ago; and that recently the practice
has, with the President’s approval, been extended to
several newly ereated offices. The data show further,
that the insertion of the removal clause in acts creating
inferior civil offices with fixed tenures is part of the
broader legislative practice, which has prevailed sinee the
formation of our Government, to restrict or regulate in
many ways both removal from and nomination to such
offices, A persistent legislative practice which involves a
delimitation of the respective powers of Congress and the
President, and which has been so established and main-
tained, should be deemed tantamount to judicial con-
struction, in the absence of any decision by any court
to the contrary. United States v. Midwest Oil Co., 236
U. S. 459, 469,

The persuasive effect of this legislative practice is
strengthened by the fact that no instance has been found,
even in the earlier period of our history, of concurrent
aflirmative action of Congress and the President which
is inconsistent with the legislative practice of the last
fifty-cight years to impose the removal clause. Nor has
any instance been found of action by Congress which in-
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volves recognition in any other way of the alleged uncon-
trollable executive power to remove an inferior eivil
officer. The action taken by Congress in 1789 after the
great debate does not present such an instance. The

vote then taken did not involve a decision that the Presi- -

dent had uncontrollable power. It did not involve a
decision of the question whether Congress could confer
upon the Scnate the right, and impose upon it the duly,
to participate in removals. It involved merely the deci-
sion that tho Senate does not, in the absence of legisla-
tive grant thereof, have the right to share in the removal
of an officer appointed with its consent; and that the

President has, in the absence of restrictive legislation, .

the constitutional power of removal without such con-
sent. Moreover, as Chief Justice Marshall recognized,
the debate and the decision related to a high political
office, not to inferior ones.”

Nor does the debate show that the majority of those
then in' Congress thought that the President had the un-
controllable power of removal. The Senators divided
equally in their votes. As to their individual views we
lack knowledge; for the debate was secret.” In the
House only 24 of the 54 members voting took part in the
debate. Of the 24, only 6 appear to have held the opin-

ion that the President possessed the uncontrollable power -

of removal. The clause which involved a denial of the
claim that the Senate had the constitutional right to par-
ticipate in removals was adopted, so far as appears, by
aid of the votes of others who believed it expedient for

71 Chief Justice Marshall said of the proceedings of 1789: “In
organizing the departiments of the executive, the question in what
manner the high officers who filled them should be removable, came
on to be discussed.” 5 Marshall, Life of Washington, 196.

12 Of the ten Senators who had been members of the Constitu~
tional Convention of 1787, four voted against the bill. A fifth,
Bassett, changed sides during the debate. Maclay, Sketches of

Debate, 110.
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Congress to confer the power of removal upon the Presi-
dent alone.™ This ig indicated both by Madison’s appeal
for support™ and by the action taken on Benson’s
motions,™

¥ The six who held that the Constitution vesied a sole power of
removal in the President wero Baldwin, 1 Ann. Cong. 557-560;
Benson, 1 1bid, b05-507; Boudinot, 1 ibid. 526-532; Clymer, 1 ibid’.
459 Mulison, 1 ibid, 540; Vining. 1 ibid. 585. Madison, at first
copsidered it subjeet to Congressional control. 1 Ann, C:)ng. 374:
375, Seven held that the power of removal was a subject for Con-
gressionad determination and that it was either expedient or inexpe-
dient to grant it to the President alone. Ilartley, 1 Ann., Cong. ~
585; Lawrence, 1 ibid. 583; Lee, 1 ibid. 523-520; Sedgwick, 1 ibid.
aNI-583; Sherman, 1 ibid. 401-492; Sylvester, 1 ibid. 560-563;
Tucker, 1 ibid, 584-585. TFive held that the power of removal wa;
constitutionally vested in the President and Senate. Gerry, 1 Ann.
Copg. 502; Livermore, 1 ibid. 477-479; Page, 1 ibid. 519-520; Stone,
1 ibid. 567; White, 1 ibid, 517. Two held that impeachment wns
the exclusive method of removal. Jaekson, 1 Ann. Cong. 374, 529~
532; Smith, of South Carolina, 1 Ann. Cong. 457, 507-510. ‘Three
yu\de desultory remarks, Goodhue, 1 Ann, Cong. 378, 533-534; Hunt-
ington, 1 Ann. Cong. 459; and Secott, 1 Ann, Cong. 532-533, which
du not admit of definitive classification. Ames was only certz;in that
(!w Senate should not participate in removals, and did not differen-
tinte between o power vested in the President by the Constitution

“and & power granted him by the legislature. 1 Ann. Cong. 473-477,

&18-513, He inclined, however, towards Madison’s construction.
! Works of Fisher Ames, 56. During the earlier debate upon the
resolutions for the ereation of Executive Departments, Bland had .
contended that the Senate shared in the power of removal. 1 Ann.
Cong. 373-374. The conclusion that a majority of the members of
the House did not hold the view that the Constitution vested the
8?!0 power of removal in the President was expressed by Senator
Fdmunds. 8 Impeachment of Andrew Johnson, 84. It had been
ex;sr(tsscfl twenty years earlier by Lockwood, J., of the Supreme Court
of Imm?xs, in a case involving a similar question and decided adversely
to Madxs?n’s contention. Field v. People, 2 Scaram, 79, 162-173,

"4 Madison's plea for support was addressed not only to those who
conceived the power of removal to be vested in the President, but
ulso to those who believed that Congress had power to gmnt! the
authority to the President and that under the eircumstances it was
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It is true that several Presidents have asserted that thoe
Constitution conferred a power of removal uncontrollable

expedient to confer such authority. After expressing his own views
on the subject, he continued: “ If this is the true construction of this
instrument, the clause in the bill is nothing more than cxplanatery
of the meaning of the Coustitution, and therefore not liable to any
particular objection on that aceount. If the Constitution is silent,
and it 5 a power the Legislature have a right to confer, it will appear
1o the world, if we strike out the clause, as if we doubled the pro-
priety of vesting it in the President of the United States. 1 there-
fore think it best to retain it in the bill.” 1 Ann. Cong, 464,

75 The initial vote of 34 to 20, defcating a motion to strike out
the words “ to be removable by the President,” was indecisive save
as a determination that the Senate had no constitutional right to
share in removals. Madison, June 22, 1789, 1 Ann. Cong. 578-570.
“Indeed, the express grant of the power to the president rather
implied a right in the legislature to give or withhold it at their dis-
cretion”” 5 Marshall, Life of Washington, 200. Benson, therefore,
proposed to remove this ambiguity by striking out the words “to
be removable by the President,” and inserting “ whenever the said
principal officer shall be removed from office by the President of the
United States,” thus implying the existence of the power in the
President irrespective of legislative grant. The motions were suc-
cessful and their adoption has been generally interpreted as a legis-
lative declaration of Benson’s purpose. Such interpretation, although
oft repeated, is not warranted by the facts of record. The individual
votes on these two motions are given. An examination of the votes
of those whose opinions are also on record shows that Benson's
first motion succeeded only as a result of coalition between those
who accepted Madison’s views and those who considered removal
subject to Congressional control but deemed it advisable to vest the
power in the President. .The vote on Benson’s second motion to
strike out the words “to be removable by the President” brought
forth a different alignment. The minority now comprised those
who, though they believed the grant of power to be expedient, did not
desire to imply the existence of a power in the President beyond

" legislative control. Whereas the majority exhibits & combination of
diverse views—~those who held to Madison’s construction, those who
initially had sought to strike out the clause on the ground that the
Senate should share in removals, and those who deemed it unwise

" to make any legislative declaration of the Constitution, Thus none
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by Congress.” DBut of the many statutes enacted since
the foundation of our Government which in express terms
controlled the power of removal, either by the clause here
in question or otherwise, only two were met with a veto:
The Tenure of Office Act of 1867, which reluted to high
politieal officers among others, and the Budget Act of

1920, which denied to the President any participation in

the removal of the Comptroller and Assistant Comp-
troller.  One was passed over the President’s veto ; the
other was approved by the succeeding President. It is
trug also that several Presidents have at times insisted
that for the exercise of their power they were not ac-
countable to the Senale. DBut even .these Presidents

of the three votes in the House revealed its sense upon the question
whether the Constitution vested an uncontrollable power of removal
in the President. On the contrary the votes on Benson’s amend-
ments reveal that the success of this endeavor was due to the
strategy of dividing the opposition and not to unanimity of consti-
tutional coneeptions, «

¢ President’s Jackson, 3 Messages and Papers of the Presidents
133; Johnson, G ibid. 492; Cleveland, 8 ibid. 379; Wilson, 59 Congf
Ree, 5609,

" 0n Feb. 2, 1835, the Senate adopted a resolution requesting the
President to communicate to the Senate copies of the charges against
tideun Fitz, surveyor-general, in that such information was neces-
sary for its constitutional action upon the nomination of his sue-
vessor. 4 Ex. Journ. 465, On Feb. 10, 1835, President Jackson re-
ng:od to comply with these alleged “ unconstitutional demands.” 4
Ex. .Igum. 468. On Jan, 25, 1886, the Senate adopted a resolution
thm;ung the Attorney General to transmit copies of documents on
tile in the Department of Justice relating to the management of the

-oflice of distriet attorney for the southern district of Alabama. J. D.

Burnett had been nominated to the office in place of G, M. Duskin
suspended. 25 Ex. Journ, 294. On Feb, 1, 1886, a letter from the
Attorney General was laid before the Senate refusing to accede with
the request by direction of the President. On Mar, 1, 1886, Presi-
d}-ut Cleveland in a message to the Senate denied the constitutional
right of the Senate to demand such information. 8 Messages and
Papers of the Presidents, 375,
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have at other times complied with requests that the

ground of removal of inferior officers be stated.™ Many
of the Presidents have furnished the desired information

18 During March 1830, prior to the Fitz episode, three resolutions
to request the President to communicate grounds for the removal of
inferior officials failed of adoption in the Senate. 4 Ex. Journ. 75, 76,
79. Ilowever, during April 1830, in the case of nominations sent fo
the Sennte for confirmation, resolutions requesting the President to
communicate information relative to the character and qualifieations
of the appointees, were adopted and complicd with by President
Jackson. 4 ibid. 86, 88, 92.

Tho instances of President Johnson’s compliance with the second
scction of the Tenure of Office Act, requiring the communication of
reasons for the suspension of inferior officials during the recess of the

‘Scnate, have been enumerated. See Notes 23 and 24, supra. Presi-
dent Johnson also complied with a resolution adopted by the Senate
on Dec. 16, 1867, requesting him to furnish the petitions of Idaho
citizens, filed with him, remonstrating against the removal of Gov-
ernor Ballard. 16 Ex. Journ. 108, 121. Also, on April 5, 1807,
his Attorney General complied with a Senate vesolution calling for
papers and other information relating to the charges against a judge
of Idaho Territory, whose removal the President was secking through
the appointment of a successor. 15 ibid. 630, 644. On Feb. 18, 1867,
his Postmaster Ceneral in compliance with a House resolution of Dec.
6, 1866, transmitted the number and reasons for the removals of
_postmasters, appointed by the President, between July 28, 1806,
and Dec. 6, 1866. House Ex. Doc. No. 96, 39th Cong, 2d sess,
Ser. No. 1203. His Secretary of the Interior also complied with &
House resolution requesting information as to removals and reasons
therefor in the department, House Ex. Doc. No. 113 39th Cong,,
2d sess.,, Ser. No. 1293,

Prior to the date on which President Cleveland ~upheld his right
to refuse the Senate information as to the conduct of a suspended
official, his Secretary of the Treasury twice complied with requests
of the Senate for such information. 25 Ex. Journ. 312, 317. These
requests were couched in substantially the same form as that which
was refused in the Duskin case. Subsequent to that date, compli-
ances with similar resolutions are recorded in four further cases,
iwo by the Secretary of the Treasury, one by the Postmaster Gen-
eral and one by the Attorney General. 25 Ex. Journ. 362, 368,

480, 559, :

i
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without questioning the right to request it.™ And
neither the Senate nor the Iouse has at any time receded

v (mn Mar.. 2, 1847, President Polk complied with a Senate resolu-
han requesting reasons and papers relating to the failure to send
w Captain 11 Holmes’ name for promotion, 7 Ex. Journ, 227, On
Sept, 2, 1850, President Fillmore complicd with o Senate resolution

sequesting the President to communieste correspondence relating to

“the alleged resignntion” of Licut. B, C. Anderson. 8 ibid, 226
Fillmore, in complinneo with a Scnate resolution of Aug. 14 '1859.
{s1d before the Sennte a report of the Postmaster General cox;lmuni:
eating the charges on file against the deputy postmaster at Mil-
waukee. 8 thid, 220. Nominations having been made for the col-
lectarships of New York and Chiesgo and the former ineumbents
srpended, Edmunds on Nov, 26, 1877, proposed a resolution direeting
the Secretary of the Treasury to transmit all papers bearing upon th:
expediency of removing the collectors, On Jan. 15, 1879, the Sec-
retary of the Treasury communicated to the Senato a;n ofﬁc,ial report
and on Jan, 31, 1879, President Hayes forwarded his reasons for th(;
sspensions. 21 ibid, 140, 455, 497, ‘

Compliances with Senate resolutions directed to the Heads of

* Departments relative to*the removal of Presidential appointees are

alsg on_record. In response to a House resolution of Feb. 13, 1843
rvuesting the charges against Roberts and Blythe, collector,s anci
the names of the persons who petitioned for their removal the’ Sec-
retary of the Treasury transmitted the material that he 1';ad in his
control,  House Doe. No, 158, 27th Cong., 3rd sess., Ser. No. 422
{3:; Jan, 14, 1879, the Secretary of the Treasury ct;mplied w.ith a:
Senate resolution requesting the charges on file against the Supervis-
g Inspector-General of Steamboats. 21 Ex. Journ. 454. On Jan
X, 18?’9, the' Secretary .of the Treasury complied with a Senate:
nmiul.aon calling for the papers showing why Lieutenant Devereux
was discharged from the Revenue Marine Service. 21 ibid. 470
'I‘!m Sceretary of the Navy complied with a Senate resolution ofl
Feb, 25, 1850, asking why Edward Bellows was dropped from the roll

“of paymasters, Sen. Doce, No, 113, 46th Cong., 24 sess,, Ser, No. 1885,

Presic'lcnts Van Buren and Tyler also complied with resolutions
;v:‘.m-stmg q‘t},he 1\?umber of removals, Sen. Doc. No, 399, 28th Cong
it sesd, Ser No. 437, p. 351; House Doe. ¢
o S R . P ; oc. No, 48, 27th Cong., 1st
Senato resolutions, occasioned by the nomination of the successor

SIS
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from the claim that Congress has power both to control
by legislation removal from inferior oflices and to requive
{he President to report to it the reasons for removals made
{herefrom* Moreover, 1O instance has been found in
which a President refused to comply with an Aet of Con-
gress requiring that the reasons for removal of an inferior
officer be given,  On the contrary, President. Cleveland,
who refused to accede to the request of the Senate that
he state tho reasons for the removal of Duskin, had, n
the case of Burehard, complied, without protest.or FESETVIL-

e e e TP -

conduet or ability of the successor, have been complied with by

Presidents Monroe on Feb. 1, 1822 (3 Ex. Journ. 273}; Jackson on
April 12, and 15, 1830 (4 ibid. 88, 92), and on April 24, 1834 (4 ibid.
390); by Tyler on June 29, 1842 (6 ibid. 97; by Polk on June 23,
1848 (7 ibid. 435); by Fillmore on Sept. 16, 1850 (8 ibid. 232); by
Buchanan on Mar. 2, 1858 (10 ibid. 237); by Grant on Dec. 21,
1860 (17 ibid. 326); and by Heads of Departments under Polk on
June 23, 1848 (7 ibid. 435); under Fillmore on Sept. 25, 1850, and

Feb. 17, 1853 (8 ibid. 250, © ibid. 33); under Lincoln on Jan. 22, .

1862, and on Feb. 23, 1865 (12 ibid. 95, 14 ibid. 135). The practice
ent Washington. The
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‘1!:',‘2; wxi;h the requirement of the Act of February 12
u; s , ¢ 131, § 1, 17 Stat. 424 (now Rev. Stat. § 343)yth :
¢ rensons for the removal of the Director of the Mi e
rmnmumcaft'ed by him to the Senate. 25 Ex. J s
A construction given to the Constitution ]; ' tloum. -
rmxt'afﬁrmauvo action of Congress and 1,}}71 }f) weident
continued throughout a long period without 'e’t YCSId?Ut
?::“:;m 1)0 followed.d.espite the isolated utter:;:etuggfin
q“ﬁ:(;m:(;itrof: p‘ohtlcal c’ontmve_rsies not involvi;l the
. sre in issue by individual President rtod
un’il_:,; by the adviee of the Attorney General ® " supported
mnk:}eczzﬁagtmn of the powers of government did not
make ench ranch completely autonomous. It left each,
s Soth. Dower-t0 excrcise, i oo rospents. Tinetio g
Co ¢ x e respec i i
:‘!:!(i;l ?}?tu? executive, legislative ang jttféii?;cm}Ong H-l
<ly the President cannot secure full executim:: of tvhle

”
ANO!!!B}S Gener‘ll Le‘g‘n B! (’Yllﬁﬁl d) anc{ Cllttf}“[len seem tc h‘t'z
"l‘{‘“ ()‘ f!l(! ()l!nll(l]l ‘,lla!}»thﬂ l ll!Slden,t I’()SS(ESbe(l an “l])b()hl(e l)()‘Vel
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appears to have been suggested by Presid
ed a nomination, President Washington on Aug.

Senate having reject
7, 1789, in pominating & successor, said: “ Permit me to submit to

your consideration, whether, on oceasions when the propriety of nomi-
nations appears questionable to you, it would not be expedient to

tance to me, and thereby avail yourselves

communicate that cireumns
of the information which led me to make them, and which I would

with pleasure lay before you” 1 Ex. Journ. 16. )
80 The Executive Patronage . Bill, containing such 2 requirement,

passed the Senate on Feb. 21, 1835, and on Teb. 3, 1836. A test vote

on the Senate’s right in 1850 is also on record. See Note 67, supra.
and, resolutions eondem-

Following the protest of President Clevel
natory of the Attorney General’s refusal “ under whatever influence ”

{0 communicate the information requested were favorably reported to

the Senate, debated at length and passed. Among the members of the

committee, advocating the adoption of the resolutions, were Hoar

and Evarts, the two most energetic opponents of the Tenure of Oflice

Act. Sen. Rep. No. 135, 49th Cong., 1st sess., Ser. No. 2358, The
Acts of 1864 and 1873, approved by Presidents Lincoln and Grant,

embody such 2 requirement. See Note 33, supra.

of removal. ;

sving Q;‘asi:n Qtp. A. G. 1, 603; 5 ibid. 28, Legare, however
T 0 congxder Story’s contention that the’ power o%
wilivers, s;ﬁg thﬂf hreStrth:?' by legislation with respect to inferior
of this sweepin o ?;Ot Plzepared to dissent from any part
General W'I'Z g PrOI)_OSItmn. 4 ibid. 165, 186, In 1818 Atk e
3’!‘(':-1({‘0!)@ ;)f)w:\ ixoldmg _tha,t where an Act of Congress gav(;ﬂ;;y
not defined thrt, Oﬁiappomt an officer, whose tenure of office w. .
sl ¢ th'nevgr éoncer e subject to removal by the Prcside;f
good behaviour, for gress inlend a more permanent tenure (during
tion clearly and expl?t}:(izg:ple,) thcx ;ﬁ:gdc arzelzto;lxpregs that intr-
passage e id. 212, 213. Followi
.r\naricy‘)f(}ig(érs'ge%um of Office Act the subject was coni?&?g%i t:e
premises of the _vgrtS, “’h,° d{sposed of the problem * within th}e;
Atorney General f’&x{{Stmg legislation.” 12 ibid. 443, 449, In 1874

ol remeval i that erman refused to concede the President a power

pension, 13 ibida Biagder that Act he was limited to a power of sus-
in the I)rovisions. { h In 1877 Attorney General Devens concu;red
officer to his ofﬁcg ;p:nl;i?;fmﬁ Office Act restoring a suspended
confirmation of his successor. 15u§§i ;fgi’:"lge Senate to act upon the
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Jaws, if Congress denies to him adequate means of doing
s0. Full execution may be defeated because Congress
- declines to create offices indispensable for that purpose.
Or, because Congress, having created the office, declines
to make the indispensable appropriation. Or, because
Congress, having both created the office and made the
appropriation, prevents, by restrictions which it imposes,
the appointment of officials who in quality and character
are indispcnsable to the efficient exceution of the law,
If, in any such way, adequate means arc denied to the
President, the fault will lie with Congress. The Presi-
dent performs his full constitutional duty, if, with the
means and instruments provided by Congress and within
the limitations prescribed by it, he uses his best endeavors
‘to secure the faithful execution of the laws enacted.
Compare Kendall v. United States, 12 Pet. 524, 613,
626.

Checks and balances were established in order that this
should be “a government of laws and not of men.,” As
White said in the House, in 1789, an uncontrollable power
of removal in the Chief Executive ““is a doctrine not to
be learned in American governments.” Such power had
been denied in Colonial Charters® and even under Pro-

82 The Connecticut Charter of 1662, vested the appointment of
practically all officers in the assembly and provided that such officers
were to be removable by the Governor, Assistants and Company for
any misdemeanor or default. The Rhode Island Charter of 1663
contained the same provisions., The Massachusetts Charter of 1691

- provided for the appeintment of officers by and with the advice and
consent of the Council. Under Governors Phipps and Stroughton
the council asserted its rights over appointments and dismissals, and
in 1741 Shirley was prevented from going back to the earlier arbitrary
practice of Governor Belcher. Spencer, Constitutional Conflict in

Massachusetts, 28. The Georgia Charter of 1732 provided that the

common council should have power to nominate and appoint and
“ gt their will and pleasure {o displace, remove and put out such
treasurer or treasurcrs, secretary or secretaries, and all such other
officers, ministers and servants.”

*
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prictary .Gmnts * and Royal Commissions,®* It had
been denied in the thirteen States before the.framin zz)f
t_he Federal Constitution.®® The doctrine of the se ira—
tion of powers wag adopted by the Convention of ?’787
not.,to promote efficiency but to preclude the exercise oi,'
arbitrary power. The purpose was, not to avoid frietion
b}lt, .by means of tho inevitable frietion incident to the’
distribution of the governmental powers among three
departments, to save the people from autocracy lgn order
to pf‘ever}t arbitrary exccutive action, the Cr;}nstitution
pz:owded In terms that presidential appointments be made
with ﬂ}e consent of the Scnato, unless Congress should
otherwise provide; and this clause was construed b

f&lexg,nder Hamilton in The Federalist, No. 77, as requir}-r
ing like consent to removals.20 Limiting furt’her execu-

f“*tAs earh‘r as 1724 Mrs. Hannah Penn in her instructions to Sir
\V'xlham Keith, governor of Pennsylvania, protested against his dis-
fmssal of 'the Secretary without seeking the advice of his council
The pmctxqe of seeking such advice continued in later years. She )-:
he:d, Proprictary Government in Pennsylvania, 321, 370 N :
fIn the .Royal Colonies there was a recognized t’;cnde.ncy to guard
against arbitrariness in removals by making the governor rei on-
sible to the home government instead of the local represent;)tive
agsembly. In New Hampshire the first and second Andros Commis-
siong e'nt.rusted the power to the governor aione, but the Bellomont
(éommgssgon of 1697, the Dudley Commission of 1702, the Shute
-ommission of 1716, the Burnet Commission of 1728, the Belcher
Commission of 1729, the Wentworth Commission of f741 and the
Jphn Wen:‘,x?orth Commission of 1766 were accompanied wzf:h instrue’
t;ons' requiring either that removals be made only upon good and
sufﬁ?xent cause or upon cause signified to the home government, i
t?w * fullest & most distinet manner,” In Virginia similar ihstru)i
.uons accompanied the issuance of commissions to Governor Howard
1:183(;83.31& fto Governor Dunmore in 1771.
mith of Bouth Carolina, June 17, 1789, 1 ;
Gix;ry, Jupe 1"7, 1??5{, 1 Ann, Cong, 504. ’ See N’ote énsz;’gfmg. il
vhe ia?fto% 8 ;);)mmn is significant in v'iew of the fact that it was he
Py ne 5, §7, suggested the association of the Senate with the
resident in appointments, as s compromise measure for dealiny

L I Y
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tive prerogatives customary in monarchies, the Constitu-
tion empowered Congress to vest the appointment of
inferior officers, “ as they think proper, in the President
alone, in the Courts of Law, or in the Heads of Depart-
ments.” Nothing in support of the claim of uncontrol-
- lable power can be inferred from the silence of the Con-
vention of 1787 on the subject of removal. For the
outstanding fact remains that every specific proposal to
confer such uncontrollable power upon the President wag
rejected.® In America, as in Fngland, the conviction
prevailed then that the people must look to representative

with the appoiniment of judges. 1 Farrand, Records of the Federal
Convention, 128, The proposition that such appointments should
be made by and with the advice and consent of the Senate wasg first
brought forward by Nathaniel Gorham of Massachusetts, “1n the
mode preseribed by the constitution of Masts” 2 ibid, 41. Later
this association of the President and the Senate was carried sover
generally to other appointments. The suggestion for the concurrence
of the Senate In appointments of executive officials was advanced on
May 29 by Pinckney in his “ draught of a foederal government ” and
by Hamilton in resolutions submitted by him on June 18, 1787, 1
4bid. 292; 3 dbid. 599, .

87 Rogers, Executive Power of Removal, 11, 39, On August §,
1787, the Committee of Five reported the draft of the Constitution
that in Art, X, Sect. 2, provided for a single executive who “shall
appoint officers in all cases not otherwise provided for by this Consti-
tution.” 2 Farrand, Records of the Federal Convention, 185. On
August 20 propositions were submitted to the Committee of Five for
the creation of a Coumeil of State consisting of the Chief Justice, the
Becretaries of domestic affairs, commerce and finance, foreign affairs,
war, marine and state. All the Seeretaries were to be appointed by
the President and hold office during his pleasure, 2 ibid. 335-337.
That proposition was rejected beeause “ it wag judged that the Presidt.
by persuading his Council—to concur in his wrong measures, would
acquire their protection, .. .” 24bid. 542. The criticism of Wilson,
who had proposed the Council of State, and Mason of the Senate’s
participation in appointments was based upon this rejection. The

lack of such & Council was the *fatal defect” from which “ has

arisen the improper power of the Senate in the appointment of publie
officers,”” 2 ibid. 537, 639, ;
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©assemblies for the protection of their liberties. And pro-

eetion of the individual, even if he be an official, from
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S the arbitrary or capricions exercise of power was then

believed to be an essential of free government,
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1. By the terms of 3 blanket ”
between a South Carolina
sules - company,
particular make,
of the cars agai

t™ contract entered into in Michigan
4 Insurance company and a Michigan
engaged In marketing all the automobiles of a
the insurance company insured future purchasers
nst fire and theft; tho insurance wag to become





