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mcnt, arc a much more natural and approprin.to source of
the removing power.
It is reasonable to suppose also that, had it been intended to give to Congress power to regulate or control
removals in the manner suggested, it would have been included n.mong the specifically enumerated legislative
powers in Article I, or in the specified limitations on the
(Jxccutivc power in Article II. The <liITcrnnce between
the grant of legislative power under Article I to Cougrsss,
which is limited to powers therein cnmuerul<Jd, nnd tho
more general grant of the executive power to the President under Article II, is significant. The fact that the
executive power is given in general terms strengthened
by specific terms where emphasis is appropriate, and
limited by direct expressions where limitation is needed
and that no express limit is placed on the power of removal by the executive, is a convincing indication that
none was intended.
It is argued that the denial of the legislative power to
· regulate removals in some way involves the denial of
power to prescribe qualifications for office, or reasonable
classification for promotion, and yet that has been often
exercised. We see no conflict between the latter power
and that of appointment and removal, provided of course
that the qualifications do not so limit selection and so
trench upon executive choice as to be in effect legislative
designation. As Mr. Madison said in the First Congress:
" The powers relative to offices are partly Legislative
and partly Executive. The Legislature creates the office,
defines the powers, limits its duration and annexes a. compensation. This done, the Legislative power ceases.
They ought to have nothing to do with designating the
man to fill the office. That I conceive to be of an Executive nature. Although it be qualified in the Constitution,
I would not extend or strain that qualification beyond the
limits precisely fixed for it. We ought always~ to con-

sider the Constitution with an eye to t~,principles upon
which it was founded. In this point of view, we shall

readily conclude that if the Legislature determines the
powers, the honors, and emoluments of an office, we
should be insecure if they were to designate the officer
also. Tho nature of things restrains and confines the
L<.>gislii1 ivo anti Bxecutive authorities in this respect;· and
. lw11co it is that the Constitution stipulates for the indepemfonco of each branch of the Government." 1 An1ml~ of Congress, 581, 582.
·
The Jcgislative power here referred to by Mr. Madison
is the legislative power of Qongress under the Constitution, not legislative power independently of it. Article
II expressly and by implication withholds from Congress power to determine who shall appoint and who
shall remove except as to inferior offices. To Congress
under its legislative power is given the establishment of
offices, the determination of their functions and jurisdiction, the prescribing of reasonable and relevant qualifications and rules of eligibility of appointees, aml the
fixing of the term for which they are to be appointed,
and their compensation-all except as otherwise provided
by the Constitution.
An argument in favor of full Congressional power to
make or withhold provision for removals of all appointed
by the President is sought to be found in an asserted
analogy between such a power in Congress and its power
in the establishment of inferior federal courts. By Article III the judicial power of the United States is vested
in one Supreme Court and in such inferior courts as the
Congress may from time to time establish. By section 8
of Article I, also, Congress is given power to constitute
tribunals inferi~ to the Supreme Court. By the second section the judicial power is extended to all cases in
law and equity under this Constitution and to a substantial number of other classes of cases.· Under the ac·
2:1408°-27-9
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cepted construction the cases mentioned in this section
are treated as a description and reservoir of the judicial
power of the United States and a boundary of that federal power as between the United States and the States,
and the field of jurisdiction within the limits of which
Congress may vest particular jurisdiction in any one
inferior federal court which it may constitute. It is clear
that the mere establishment of a federal inferior oom't
does not vest that court with all the judicial power of
the United States as conferred in the second section of
Article III, but only that conferred by Congress specifically on the particular court. It must be limited territorially and in the classes of cases to be heard; and the
mere creation of the court does not oonfer jurisdiction
except as it is conferred in the law of its creation or its
amendments. It is said that, similarly, in the case of
the executive power which is "vested in the President,"
the power of appointment and removal can,. not arise until
Congress creates the office and its duties and powers, and
must accordingly be exercised and limited only as Congress shall in the creation of the office prescribe.
We think there is little or no analogy between the two
legislative functions of Congress in the cases suggested.
The judicial power described in the second section of
Article III is vested in the courts collectively, but is manifestly to be distributed to different courts and conferred
or withheld as Congress sha;tl in its discretion provide
their respective jurisdictions, and is :z!'Ot...all to be vested
in one particular court. Any other construction would
be impracticable. The duty of Congress, therefore, to
make provision for the vesting of the whole federal judi- ·
cial power in federal courts, were it held to exist, would
be one of imperfect obligation and unenforceable. On
the other hand ) the moment an office and its powers and
duties are created, the power of appointment and removal, as limited by the Constitution, vests in the Execu.
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live. The functions of distributing jurisdiction to courts,
and the exercise of it when distributed and vested, are
not at all parallel to the creation of an office, and the
mere right of appointment to, and of removal from, the
office, which at once attaches to the Executive by virtue
of tho Constitution.
Fourth. Mr. Madison and his associates pointed out
whh great force the unreasonable character of the view
that the Convention intended, without express provision,
tp give to Congress or the Senate, in case of political
or other differcnccs, the means of thwarting the Executive in tho exercise of his great powers and in the bearing
of his greu.t responsibility, by fastening upon him, as subordinate executive officers, men who by their inefficient
service under him, by their lack of loyalty to the service,
or by their different views of policy, might make his
taking care that the laws be faithfully executed most
difficult or impossible.
As Mr. Madison said in the debate in the First Congress:
"Vest this power in the Senate jointly with the President, and you abolish at once that great principle of
unity and responsibility in the Executive department,
which was intended for the security of liberty and the
public good. If the President should possess alone the
power of removal from office, those who are employed in
the execution of the law will be in their proper situation, and the chain of dependence be preserved; the lowest officers, the middle grade, and the highest, will depend,
as they ought, on the President, and the President on tht3
community." 1 Annals of Congress, 499. .
Mr. Boudinot of New Jersey said upon the same point;
" The supreme Executive officer against his assistant;
n.nd the Senate are to sit as judges to determine whether
' sufficient cause of removal exists. Does not this set the
Senate over the head of the President? But suppose they
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shn.ll decide in favor of the officer, what a situation is the
President then in, surrounded by officers with whom, by
his situation, he is compelled to act, but in whom he can
have no confidence, reversing the privilege given him by
the Constitution, to prevent his having officers imposed
upon him who do not meet his approbation? " 1 Annals
of Congress, 468.
Mr. Sedgwick of Mn&'3llchusetts asked the question:
"Shall n, man under these circumstances bo saddled
upon the President, who has been uppointod for no other
purpose but to aid the President in performing certain
duties? Shall he be continued, I ask again, against the
will of the President? If he is, where is the responsibility? Are you to look for it in the President, who has
no control over the officer, no power to remove him if he
acts unfeelingly or unfaithfully? Without you make him
responsible, you weaken and destroy the strength and
· beauty of your system." 1 Annals of Congress, 522.
Macie responsible under the Constitution for the cfl'cctive enforcement of the law, the President needs as an
indispensable aid to meet it the disciplinary infiuence
upon those who act under him of a reserve power of
removal. But it is contended that executive officers appointed by the President with the consent of the Senate
are bound by the statutory law and are not his servants
to do his will, and that his obligation to care for the
faithful execution of the laws does not authorize him to
treat them as such. The degree of guidance in the discharge of their duties that the President may exercise
over executive officers varies with the character of their
service as prescribed in the law under which. they act.
The highest ·and most important duties which his subordinates perform are those in which they act for him. In
such cases they are exercising ff?t their own but his discretion. This field is a very large one. It is sometimes •
described as political. Kendall v. United States, 12
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Peters, 524 at p. 610. Each head of a department is and
must be the President's a/,ter ego in the matters of that
clepnrtmcnt where the President is required by law to
exercise authority.
·
.
Tho extent of the political responsibility thrust upon
the President is brought out by Mr. Justice Miller, speaking for tho Court in C-unningham v. Neagle, 135 U. S. 1
nt p. 03:
11 The Constitution, section 3, Article 2, declares that
the President ' shall take care that the laws be faithfully
executed,' and he is provided with the means of fulfilling
this obligation by his m1thority to commission all the
officers of the United States, and by an<l with the advice
and consent of the Senate to appoint the most important
of them and to fill vacancies. He is declared to be commander-in-chief of the army and navy of the United
States. The duties which are thus imposed upon him he
is further enabled to perform by the recognition in the
Constitution, u,ncl the creation by Acts of Congress, of
executive departments, which have varied in number
from four or five to seven or eight; the heads of which
are familiarly called cabinet ministers.. These aid him
in the performance of the great duties of his office and
represent him in a thousand acts to which it can hardly
be supposed his personal attention is called, and thus he
is enabled to fulfill the duty of his great department,
expressed in the phrase that ' he shall take care that the
laws be faithfully executed.' "
He instances executive dealings with foreign governments, as in the case of Martin Koszta, and he might
ha.ve added the Jonathan Robbins case as argued by John
:Marshall in Congress, 5 Wheat. Appendix 1, and approved
by this Court in Fong Yue Ting v. United States, 149
U. S. 698, 714. He ·notes the President's duty as to the
protection of the mails, as to which the case of In re
Debs, 158 U. S. 564, 582-584 affords an. illustration. He
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instances executive oulign.tion in protection of the public
domait:l, ns in United 8tate.s v. San Jacinto 'Pin Co., 125
U.S. 273, an<l United States v. Hughes, 11How.552. The
possible extent of the :fiol<l of the President's political
executive power may be judged by the fact that the quasicivil governments of Cuba, Porto Rico a.ml the Philippiues, in the silence of Congress, had Lo he carried on for
several years solely under his diredion as comnmnder in
chief.
In all such cases, the discretion to be exercised is that
of the President in determining the national public interest and in directing the action to be taken by his executive subordinates to protect it. In this field his cabinet
officers must do his will.) He must place in each member
of his official family, anti his chief executive subordinates,
implicit faith. The moment that he loses confidence in
the intelligence, ability, judgment or loyalty of any one
I of them, he must have the power· to remove him without delay. · To require him to file charges and submit
them to the consideration of the Senate might make im1' possible that unity arid co-ordination in executive admin1
isti;ation essential to effective action.
The duties of the heads of departments and bureaus
in which the discretion of the President is exercised and
which we have described, are the most important in the
whole field of executive action of the Government.
There is nothing in the Constitution which per~its a
distinction between the removal of the head of a department or a bureau, when he discharges ·a political duty of
the President or exercises his discretion, and the removal
of executive officers engaged in the discharge of their
other normal duties. The imperative reasons requiring
an unrestricted power to remove the most important of
his subordinates in their most important duties must,
therefore, control the interpretation of the Constitution
as t-0 all appointed by him.

l.
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But this is not to say that there are not strong reasons
why the President should have. a like power to remove
his appointees charged with other duties than those above
described. The ordinary duties of officers prescribed by
stntute come under the general administrative control of
the President by virtue of the general grant to him of
tho executive power, and he may properly supervise
and guide their const~uction of the statutes under which
they act in order to secure that unitary and uniform exe<~u tion of the laws which Article II of the Constitution
evidently contemplated in vesting general executive
power in the President alone. Laws are often passed with
specific provision for the adoption of regulations by a department or bureau head to make the law workable and
effective. The ability and judgment manifested by the
official thus empowered, as well as his energy and stimulation of his subordinates, are subjects which the President must consider and supervise in his administrative
control. Finding such officers to be negligent and inefficient, the President should have the power to remove
them. Of course there may be duties so peculiarly .and
specifically committed to the discretion of a particular
officer as t-0 raise a question whether the President may
overrule or revise the officer's interpretation of his statutory duty in a particular instance. Then there may be
duties of a quasi-judici!ll character imposed on executive
officers and members of executive tribunals whose decisions after hearing affect interests of individuals, the discharge of which the President can not in a particular case
properly influence or control. But even in such a case
he may consider the decision after its rendition as a reason for removing the officer1 on the ground that the discretion regularly entrusted to that officer by statute has
not been on the whole intelligently or wisely exercised.
Otherwise he does not discharge his own constitutional
duty of seeing that the laws be faithfully executed.
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Wo have <lcvotc<l much space to this discussion and
decision of the question of the Presidential power of re~
moval in the First Congress, not because a Congressional
conclusion on a constitutional issue is conclusive, but,
first, because of our agreement with the reasons upon
which it was avowedly based; second, because this was
tho decision of the First Congress, on a question of primary importance in the organization of tho Government, made within two years after the Constitutional
Convention and within a much ~horter time aflcr ibJ ratilfication; and, third, because that Congress numbered
jamong its leaders those who had been members of the
I Convention. It must necessarily constitute a precedent
/ upon which many future laws supplying the machinery
of the new Government would be based, and, if erroneous,
it would be likely to evoke dissent and departure in future
Congresses. It would come at once before the executive
branch of the Government for compliance, and might well
be brought before the judicial branch fgr a test of its
validity. As, we shall see, it was soon accepted as a final
decision of the question by all branches of the Government.
It was of course to be expect~d that the decision ~ould
be received by lawyers and jurists with something of the
same division of opinion as that manifested in Congress,
and doubts were often expressed as to its correctness.
But the .acquiescence which was· promptly accorded it
after a few years was universally recognized.
A typical case of such acquiescence was that of Alexander Hamilton. In the discussion in the House of Representatives in 1789, Mr.. White .and others cited the
opinion of Mr~ Hamilton in respect of the necessity for
the consent of the Senate to removals by the President,
before they should be effective. {1 Annals, First Congress, 456.) It was expressed in No. 77 of the Federalist,
follows:

as

52

137

Opinion of the C<mrt.

"It has been mentioned as one of the advantages to be
expected from tho co-operation of the Senate in the business of appointments, that it would contribute to the
stability of the Administration. The . consent of that
body would be necessary to displace as well as to appoint.
A change of the Chief Magistrate, therefore, would not
occasion so violent or so general a revolution in the officers of the Government as might be expected if he were
lho solo <lisposcr of offices."
Hamilton changed his view of this matter during his
incumbency as Secretary of the Treasury in Washington's
Cabinet, as is shown by his view of Washington's first
proclamation of neutrality in the war between France and
Great Britain. That proclamation was at first criticized
as an abuse of executive authority. It .has now come to
be regarded as one of the greatest and most valuable acts
of the first President's Administration, and has been often
followed by succeeding Presidents. Hamilton's argument
was that the Constitution, by vesting the executive power
in the President, gave him the right, as the organ of intercourse between the Nation and foreign nations, to interpret national treaties and to declare neutrality. He deduced this from Article II of the Constitution on the
executive power, and followed exactly the reasoning of
Madison and his associates as to the executive power upon
which the legislative decision of the First Congress as to
Presidential removals depends, and h!3 cites it as authority. He said:
"The second article of the Constitution of the United
States, section first, establishes this general proposition,
that 'the Executive Power shall be vested in a President
of the United States of America.'
"The same article, in a succeeding section, proceeds to
delineate particular cases of executive power. It declares,
among other things, that the President shall be commander in chief of the army and navy· of the United
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St.ates, and of the rnilitin of tho several stntos, whon called
into the actual service of the United States; that he shall
have power, by and with the advice and conscnt of the
. Senate, to make treaties; that it shall be his duty to
receive ambassadors an<l other public ministers, and to
talce care that the lnws be Jaithfully executed.
"It would not consist with the rules of sound construction, to consider this enumeration of particular authorities
as derogating from the more comprehensive gmnt in the
general clause, further than as it may bo coupled with
express restrictions or limitations; as in regard to the
co-operation of the Senate in the appointment of officers
and the making of treaties; which are plainly qualifica.
tions of the general executive powers of appointing officers and making treaties.· The difficulty of a complete
enumeration of all the cases of executive authority, would
naturally dictate the use of general terms, and would
render it improbable that a specification of certain particulars was ·designed as a substitute for those tenns,
when antecedently used. The different mode of expression employed in the Constitution, in regard to the two
powers, the legislative and the executive, serves to confirm
this inference. In the article which gives the legislative
powers of the government, the expressions are 'All legislative powers herein granted shall be vested in a congress of the United States.' In that which grants the
executive power, the expressions are 'The executive p9wer
shall ·be·vested in a President of the United States.'
"The enumeration ought therefore to be considered, as
intended merely to specify the principal articles implied
in the definition of executive power; leaving the rest to
flow from the general grant of that power, interpreted
in conformity with other parts of the Constitution, and
with the principles of free government.
"The general doctrine of our Constitution then is, that
the executive power of the nation is vested in the Presi-
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dent; subject only to the exceptions a.nd ql).alific11tions1
~ which are expressed in the instrument.
~ "Two of these have already been not.iced;

the participation of the Senate in the appointment of officers, and
in the making of treu.ties. A third remains to be mentioned; the right of the legislature to 'declare war and
grnnt letters of marque and reprisal.'
''With these exceptions, the executive power o.f the
United States is completely lodged in the President. This
mode of construing the Constitution has indeed been
recognized by Congress in formal acts upon full consideration and debate; of which the po~er of removal from
office is an irnporhmt instance. It will. follow that if a
proclamation of neutrality is merely an executive act,
as it is believed, has been shown, the step which has been
taken by the President is liable to no just exception on
the score of authority." 7 J. C. Hamilton's "Works of
Hamilton," 80-81.
The words of a second great constitutional authority,
quoted as in conflict with the Congressional decision, are
those of Chief Justice Marshall. They were used by him
in his opinion in Marbury v. Madi.son, 1 Cranch, 137
(1803). The judgment in that case is one of the great
landmarks in the history of the construction of the Constitution of the United States, and is of supreme authority, first, in respect of the power and duty of the Supreme
Court and other courts to consider and pass upon the
validity of acts of Congress enacted in violation of the
limitations of the Constitution, when properly brought
before them in cases in which the rights of the litigating
parties require such consideration and decision, and, second, in respect of the lack of power of Congress to vest in
the Supreme Court original jurisdiction to grant the
remedy of mandamus in cases in which by the Constitution it is given only appellate jurisdiction. But it is
not to be regarded as such authority in respect of the
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power of the President to removo officials ·appointed by
tho advice and consent of the Senate, for that question
was not before the Court.
The case was· heard upon a rule served upon James
Madison, Secretary of State, to show cause why a writ of
1mwdnmus should not issue directing the defendant,
Madison, to deliver to William Marbury his commission
us a justice of the pence for the County of Washington in
the District of Columbia. The rulo was discharged Ly
the Supreme Court for the reason that the Court lrnd no
jurisdiction in such a case to issue a writ for mumlumus.
The Court had, therefore, nothing before it calling for a.
judgment upon the merits of the question of issuing the
mandamus. Notwithstanding this, the opinion considered
preliminarily, first, whether the relator had the right to
the delivery of the commission, and, second, whether it
was the duty of the Secretary of State to deliver it to him,
and a duty which could be enforced in a. court of competent jurisdiction at common law by a writ of mandamus.
The facts disclosed by affidavits filed were, that President
Adams had nominated Marbury to be a justice of the
peace in the District of Columbia, under a law of Congress
providing for such appointment, by and with the. advice
and consent of the Senate, for the term of five years, and
that the Senate had consented to such an appointment;
that the President had signed the commission as provided
by the Constitution, and had transmitted it to the Secretary of State, who, as provided by statute, had impressed
the seal of the United States thereon. The opinion of the
Chief Justice on these questions was, that the commission
was only evidence of the appointment; that, upon delivery of the signed commission by the President to the
Secretary of State, the office was filled and the occupant
was thereafter entitled to the evidence of his appointment
in the form of the commission; that the duty of the Secretary in delivering the commission to the officer entitled
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was merely ministerial and could be enforced by mandamus; that the function of the Secretary in this regard was
entirely to be distinguished from his duty as a subordinate
to the President in the discharge of the President's political duties which could not be controlled.
It would seem that this conclusion applied, under the
rcnsoning of tho opinion, whether the officer was removnblc by tho Presi<lont or not, if in fact the President had
not removed him. But the opinion assumed that, in the
cuso of a romovnble office, the writ would fail, on the presumption thut there was in such a case discretion of the
appointing power to withhold the commission. And so
the Chief Justice proceeded to express an opinion on the
question whether· the appointee was re:\fiovable by the
President. He said: "As the law creating the office, gave
the officer a right to hold it for five years; independent of
the executive, the appointment was not revocable, but
vested in the officer legal rights which are protected by,
the laws of his country."
There was no answer by Madison to the rule issued in
the case. The case went by default. It did not appear,
even by avowed opposition to the issue of the writ, that
the President had intervened in the matter at all. It
would seem to have been quite consistent with the case
as shown that this was merely an arbitrary refusal by the
Secretary to perform his ministerial function, and, therefore, that the expression of opinion that the officer was
not removable by the President was unnecessary, even to
the conclusion that a writ· in- a proper case could issue.
However this may be, the whole statement was certainly
obiter dictum with reference to the judgment actually
reached. The question whether the officer was removable
was not argued to the Court by any counsel contending
for that view. Counsel for the relater, who made the only
argument, contended that the officer was not removable
by the President, because he held a judicial office and
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under the Constitution could not be deprived of his office
for the five years of his term by Presidential action. The
opinion contains no wider discussion of the question than
that quoted nbovc.
While cvel'ything that the groat Chief Justice said,
whether olJiter dicl'Um or not, challenges the highest aud
most respectful consideration, it is clear that tho mere
statement of the conclusion made by him, without any
examination of the discussion which went on in tho ]'irst
Congress, and without reference to the elaborate arguments there advanced to maintain the decision of 1789
can not be regarded as authority in considering the weight'
to be. attached to that decision-a decision, which as we
shall see, he subsequently recognized as a well-established
rule of constitutional construction.
In such a case we may well recur to the Chief Justice's
own language in Cohens v. Virginia, 6 Wheat. 264, 399, in
which, in declining to yield to the force of his previous
language in Marbury v. Madi.son, which was unnecessary
to the judgment in that case and was obiter dictum, he
said:
" It is a. maxim, not to be disregarded, that general
expressions, in every opinion, are to be taken in connection with the case in which those expressions are used.
If they go beyond the case, they may be respected, but
ought not to control the judgment in a subsequent suit
when the very point is presented for decision.. The
reason of this maxim is obvious. The question actually
before the court is investigated with care and considered
in its full extent. Other principles which may serve to
illustrate it, are considered in their relation to the case
decided, but their possible bearing on all other cases is
seldom completely investigated."
The weight of this dictum of the Chief Justice as to a
Presidential removal, in Marbury v. Madison, was con. sidered by this Court in Parsons v. United States, 167
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U. S. 324. It wns a suit by Parsons against the United
States for the payment of the balance due for his salary
nnd fees as United States District Attorney for Alabama.
Ile had been commissioned as such, under the statute,
for the term of four yen.rs from the date of the commission, subject to tho conditions prescribed by law. There
was no express power of removal provided. Before the
end of the four years he was removed by the President.
Uc wllS denied recovery.
Tho language of the Court in Marbury v. Madison,
already referred to, was pressed upon this Court to show
tlu~t Parsons was entitled, against the Presidential action
of removal, to continue in office. If it was authoritative
and stated the law as to an executive office, it ended the
case; but this Court did not recognize it as such, for the
reason that the Chief Justice's language relied on was not
germane to the point decided in Marbury v. Madison.
If his language was more than a dictum, and was a decision, then the Parson's case overrules it. .
Another distinction, suggested by Mr. Justice Peckham
in Parson's case was that the remarks of the Chief Justice
were in reference to an office in the District of Columbia,
over which, by Art. I, sec. 8, subd. 17, Congress had
exclusive jurisdiction in all cases, and might not apply
to offices outside of the District in respect to which the
constant practice and the Congressional decision had been
the other way (p. 335). How much weight should be
given to this distinction, which might accord to the spe·
cial exclusive jurisdiction conferred on Congress over the
District power to ignore the usual constitutional separation between the executive and legislative branches of the
Government, we need not consider,
If the Chief Justice, in Marbury v. Madison, intended
to express an opinion for the Court inconsistent with the
legislative decision of 1789, it is enough to observe that he
changed his mind; for otherwise it is inconceivable that
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be should have written and printed his full account of
the discussion a.ml decision in the First Congress and his
acquiescence in it, to be found in his Life of Washington
(Vol. V, pa.ges 192-200).
He concluded his account as follows:
"After n,n ardent discussion which consumed several
dnys, tho committee divided; and the amendment [i. e.
to sh'ike out from the original bill the words ' to bo removable by the President'] was negatived by u. umjority of
thirty-four to twenty. The opinion thus expressed by
the house of representatives did not explicitly convey
their sense of the Constitution. Indeed the express grant
of the power to the president, rather implied a right in
the legislature to give or withhold it at their discretion.
To obviate any misunderstanding of the principle on
which the question had been decided, Mr. Benson [later]
moved in the house, when the report of the committee
of the whole was taken up, to amend the second clause
in the bill so as clearly to imply the power of removal
. to be solely in the president. He gave notice that if he
should succeed in this, he would move to strike out the
words which had been the subject of debate. If those
words continued, he said the power of removal by the
president might hereafter appear to be exercised by virtue
of a legislative grant only and consequently be subjected
to legislative instability; when he was well satisfied in
his. own mind, that it was by fair construction, fixed in
the constitution. The motion was seconded by Mr.
Madison, and both amendments were adopted. As the
· bill passed into a law, it has ever been considered as a full
expression of the sense of the legislature on this important part of the American constitution."
This language was first published in 1807, four years
after the judgment in Marbury v. Madison, and the edition was revised by the Chief Justice in 1832. 3 Bev..
· eridge, Life of Marshall, 248, 252, 2721 273.
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Congress, in a number of acts, followed and enforced
tho legislative decision of 1789 for seventy-four years.
In the act of ·the First Congress, which adapted to the
Constitution the ordinance of 1787 for the government
of the Northwest Territory, which had provided for the
appointment nn<l removal of executive territorial officers
by tho Congress under the Articles of Confederation, it
wns suid "in nll cuses where the United States in Congrc88 miscmblcd, might, by the said ordinance revoke any
co11uni1:1.':lion or remove from any office, the President is
hereby declared to have the same powers of revocation
and removal." 1 Stat. 5:J, c. 8. This wns approved
eleven <lays after the act establishing the Department
of Foreign Affairs, and .was evidently in form a declaration in accord with the legislative constitutional construction of the latter act. In the provision for the
Treasury and War Departments, the same formula was
used as occurred in the act creating the Department of
Foreign Affairs;. but it was omitted from other creative
acts only because the decision was thought to be settled
constitutional construction. In re Hennen, 13 Peters
230, 259,
Occasionally we find that Congress th.ought it wiser
to make express what would have been understood.
Thus, in the Judiciary Act of 1789, we find it provided in
§ 27, 1 Stat. 87, c. 20, " that a marshal shall be appointed
in and for each district for the term of four years, but
shall be removable at pleasure, whose duty it shall be to
attend the District and Circuit Courts." That act became
a law on September 24th, a month after the Congressional
debate on removals. It was formulated by a Senate committee, of which . Oliver Ellsworth was chairman, and
which presumably was engaged in drafting it during the ·
time of that debate. Section 35 of the same act provided
for the appointment of an attorney for the United States
to prosecute crimes and conduct civil actions on behalf of
23468"~21~10
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the United States, but nothing was said as to his term
of office or ns to his removal. · The difference in the two
cases was evidently to avoid any inference from the
fixing of the term that a confiict with the .legislative decision of 1789 was inten<letl.
In the Act of May 15, 1820, 3 Stat. 582, o. 102, Con·
gress provided that thereafter all district attorneys, collectors of customs, naval ofiicers, surveyors of the customs, na;vy agents, reeeivers of public moneys for land,
registers of the land office, paymasters in tho army, the
apothecary general, t11e assistant apothecaries general,
and the commissary general of purchases, to be appointed
under the laws of the United States, should be appointed
for the term of four years, but should be removable from
office at pleasure.
It is argued that these express provisions for removal
at pleasure indicate that, without them, no such power
would exist in the President. We can not accede to this
view.. Indeed, the conclusion that they were adopted. to
show conformity to the legislative decision of 1789 is au·
thoritatively settled by a. specific decision of this Court.
In the Pars!Jns case, 167 U. S. 324, already referred to,
the exact question which the Court had to decide was
whether under § 769 of the Revised Statutes, providing
that district attorneys should be appointed for a term of
four years and their commissions should cease .and expire
at the expiration of four years from their resp_ective
dates, the appellant, having been removed by the Presi·
dent from his office as district attorney before the end of
his term, could recover his salary for the remaindet of
the term. If the President had no power of removal,
then he could recover. The Court held that under that
section the President did have the power of removal, because of the derivaticin of the section from the Act of
1820, above quoted. In § 769 the specific provision of
the Act of 1820 that the officers should be removable
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from office at plensure was omitted. This Court held
that the section should be construed as ha.ving been
pnssed in the light of the acquiescence of Congress in
the decision of 1789, and therefore included the power of
removal by the President, even though the clause for
removal was omitted. This reasoning was essential to
tho conclusion reached and makes the construction by
thi8 Court of the Act of 1820 authoritative. The Court
used, in respect of the Act of 1820, this language (167
u. s. 324, 339):
.
" Tho provi'lion for a removal from office at pleasure
was not nocossnry for the exercise of that power by the
President, because of the fact that he wns then regarded
as being clothed with such power in any event. Considering the construction of the Constitution in this regard as given by the CongreS& of 1789, and having in
mind the constant an'd uniform practice of the Govern·
ment in harmony with such construction, we must construe this act as providing absolutely for the expiration
of the term of office at the end of four years, and not as
giving a term that shall last, at all events, for that time,
and we think the provision that the officials were removable from office at plensure was but a recognition of the
construction thus almost universally adhered to and acquiesced in as to the power of the President to remove."
In the Act of July 17, 1862, 12 Stat. 596, c. 200, Congress actually requested the President to make removals
in the following language:
"the President of the United States be, and hereby is,
authorized and requested to dismiss and discharge from
the military service, either in the army, navy, marine
corps, or volunteer force, any officer for any cause which,
in his judgment, either renders such officer unsuitable for,
or whose dismission would promote, the public service."
Attorney General Devens (15 Op. A. G. 421) said of
this act that, so far as it gave authority to the President,
('
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it wns simply declaratory of the long-cRtnhlished law;
thnt the force of the net was to be found in the word " requested," by which it was intended to rc-cn~orcc strongly
this power in the hands of the President at a great crisis
of the slate-a comment by the Attorney General which
was expressly approved by this Court in Blake v. United
Stales, toa U. S. 227, 234.
The acquiescence in the legislative decision of 1780 for
nearly three-quarters of n centmy by nll bmuclws of tlw
Government has been affirmed by this Court in unmistakable terms. In Parsons v. United States, already cited.
in which the matter of the power of removal wa..., reviewed
at length in connection with that legislative decision, this
Court, speaking by Mr. Justice Peckham, said (page 330):
"Many distinguished lawyers originally had very different opinions in regard to this power from the one arrived at by this Congress, but when the question was
alluded to in after years they recognized that the decision
of Congress in 1789 and the universal practice of the Government under it, had settled the question beyond any
power of alteration.''
We find this confirmed by Chancellor Kent's and Mr.
Justice Story's .comments. Chancellor Kent, in writing
to Mr. Webster in January, 1830, concerning the decision
of 1789, said:
" I heard the question debated in the summer of 1789,
and Madison, Benson, Ames, Lawrence, etc. were in favor
of the right of removal by the President, ana such has
been the opinion ever since and the practice. I thought
they were right because I then thought this side uniformly
right."
Then, expressing subsequent pause and doubt upon this
construction as an original question because of Hamilton's
original opinion in The Federalist, already referred to, he
'll
continued:
" On the other hand, it is too late to call the President's
power in question af tei: a declaratory act of Congress and
()
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nn acquiescence of half a century. We should hurt the
reputation of om· government with the world, and we are
nct.:used already of the Republican tendency of reducino·
nll executive power into the lcgisln.tive, and making Con~
gress a national convention. That the President grossly
abuses the power of removal is manifest, hut it is the evil
genius of Democracy to be the sport of factions." 1
Privnto Corrospondence of Daniel Webster, Fletcher Web-. ·
Hlcr ed., 480; 1003 National ed., Little Brown Co.
In his Commentaries, referring to this question, the
Chancellor said:
" This question has never been made the subject of
judicial discussion; and the construction given to the Constitution in 1789 has continued to rest on this loose
incidental, declaratory opinion of Congress, and the sens~
and practice of government since that time. It may now
be considered as firmly and definitely settled, and there is
good sense and practical utility in the construction." 1
Kent Commentaries, Lecture 14, p. 310, Subject, Marshals.
Mr. Justice Story, after a very full discussion of the
decision of 17891 in which he intimates that as an original
question he would favor the view of the minority, says:
" That the final decision of this question so made was
greatly influenced by the exalted character of the President then in office, was asserted at the time, and has
always been b.elieved. Yet the doctrine was opposed, as
well as supported, by the highest talents and patriotism
of the country. The public, however, acquiesced in this
decision; and it constitutes, perhaps, the most extraordinary case in the history of the government of a power,
conferred by implication on the executive by the assent of
a bare majority of Congress, which has. not been questioned on many other occasions. Even the most jealous
advocates of state rights seem to have slumbered over
this vast reach of authority; and have left it untouched
as the neutral ground of controversy, in which they de~
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sired to renp no harvest, and from which they retire<l,
without leaving any protestations of title or contest. Nor
is this general acquiescence and silence without a satisfactory explanation." 2 Story, Constitution, § 1543.
He finds that, until a then very recent pcrio<l, namely
the Administration of President Jackson, the power of unrestricted removal had been exercised by all the Presidents, but that moderation and forbenrnnco had been
shown, that under President Jnckson, however, an opposite course luul been pursued extensively· and brought
again the executive power of removal to a severe scrutiny.
The learned author then says:
" If there has been any aberration from the true constitutional exposition of the power of removal (which the
reader must decide for himself), it will be difficult, and
perhaps impracticable, after forty years' experience, t.o
recall the practice to correct theory. But, at all events, it
will be a consolation to those who love the Union, and
honor a devotion to the patriotic discharge of duty, that
in regard to ' inferior officers' (which appellation proba?ly
includes ninety-nine out of a hundred of the lucrative
offices in the government), the remedy for any permanent
abuse is still within the power of Congress, by the simple
expedient of requiring the consent of. the. Senate to removals in such cases." 2 Story Constitution, § 1544.
In an article by Mr. Fish contained in the American
Historical Association Reports, 1899, p. 67, removals from
office, not including Presidential removals in tl~e Army
and the Navy, in the administrations from Washington
to Johnson, are stated to have been as follows: Washington 17; Adams 19; Jefferson 62; Madison 24; Jackson 180; Van Buren 43; Harrison and Tyler 389; Polk
228; Taylor 491; Fillmore 73; Pierce 771; Buchanan 253;
Lincoln 1400; Johnson 726. These, we .may infer, were
all made in conformity to the legislative decision of 1789.
Mr. Webster is cited as opposed to the decision of the ·
First Congress. His views were evoked by the contro-
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versy between the Senato and President Jackson. The
alleged general use of patronage for political purposes by
the President, and his dismissal of Duane, Secretary of
tho Treasury, without reference to the Senate, upon
Duane's refusal to remove government deposits from the
United States Dank, awakened bitter criticism in the Senn!~, nnd led to an extended discussion of the power of
removal by the President. In a speech, May 7, 1834, on
the President's protest, Mr. Webster asserted that the
power of removal, without the consent of the Senate, was
in the President nlone, according to the established construction of the Constitution, and that Duane's dismissal
could not be "jtislly said to be a usurpation. 4 Webster, ·
Works, 103-105. A year later, in Febrl]ary, 1835, Mr.
Webster seems to have changed his views somewhat, and
in support of a bill requiring the President in making
his removals from office to send to the Senate his reasons
therefor, made an extended argument• against the correctness of the decision of 1789. He closed his speech
thus: "But I think the decision of 1789 has been established by practice, .and recognized by subsequent laws, as
the settled construction of the Constitution, and that it
is our duty to act upon the case accordingly for the
present; without admitting that Congress may not, hereafter, if necessity shall require it, reverse the decision of
1789." 4 Webster, 179, 198. Mr. Webster denied that
the vesting of the executive power in the President was
a grant of power. It amounted, he said, to no more
than merely naming the department. Such a construction, although having the support of ·as great an expounder of the Constitution as Mr. Webster, is not in
accord with the usual canon of interpretation of that
instrument, which requires that real effect should be
given to all the words it uses. Prout v. Starr, 188 U. S.
537, 544; Hurtado v. California, 110 U.S. 516, 534; Prigg
v. Pennsylvania, 16 Pet. 539, 612; Holmes v. Jennison,
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14 Pct. 540, 570-571; Cohens v. Virginia, G Wheat. 2G4,
3!l8; Marbury v. JV!adison, supra., at p. 174. Nor can we
concur in Mr. Webster's apparent view that when Congress, nfter full consideration and with the acquiescence
and long practice of all the branches of the Government,
hus csbtblishcd the construction of the Constitution, it
may by its mere subsequent legislation reverse such construction. It is not given power by itself thus to amend
the Constitution. It is not unjust to note thnt Mr. Webster's final conclusion on this head was reached after
pro'nounccd political controversy with General Jackson,
which he concedes may have affected his judgment and
,, attitude on the subject.
Mr. Clay and Mr. Calhoun, acting upon .a like impulse,
also vigorously attacked the decision; but no legislation
of any kind was adopted in that period to reverse the
established con.stitutional construction, while its correctness was vigorously asserted and acted on by the Executive. On February 10, 1835, President Jackson declined
to comply with the Senate resolution, regarding the
charges which caused the removal of officials from office,
saying:
"The President in cases of this nature possesses the
exclusive power of· removal from office, and, under the
sanctions of his official oath and of his liability to impeachment, he is bound to exercise it whenever the public welfare shall require. If, on the other hand, from
corrupt motives he abuses this power, he is exposed to
the same responsibilities. On no principle known to our
institutions can he be required to account for .the manner
in which he discharges this portion of his public duties,
save only in the mode and under the forms prescribed by
the Constitution." 3 Messages of the Presidents, 1352.
In Ez parte Hennen, 13 Peters 230, decided by this
Court in 1839, the prevailing effect of the legislative decision of 1789 was fully recognized. The question there
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wns of the legality of the removal from office by a ur{ited
States District Court of its clerk, .appointed by it under
§ 7 of the Judiciary Act, 1 Stat. 76, c. 20. The case was
ably argued and the effect of the legislative decision of
the First Congress was much discussed., The Court said
(pp. 258-25!.>):

('

(

/

"The Coust.itution is silent with respect to the power
of rcmovnl from oflice, where the tenure ·is not fixed. It
pl'ovides that the judges, both of the supreme and inferior courts, shall hold their offices during good behavior.
But no tenure is fixed for the office of clerks. . • . It can
not, for n moment, be u.dmitted that it was the intention
of the Constitution that those offices which are denominated inferior offices should be held during life. And if
removable at pleasure, by whom is such removal to be
ma.de? In the absence of all constitutionai'provision or
statutory regulation, it would seem to be a sound and
necessary rule to consider the power of removal as incident to the power of appointment. This power of removal from office was a subject much disputed, and upon
which a great diversity of opinion was entertained in the
early history of this government. This related, however, to the power of the President to remove officers
appointed with the concurrence of the Senate; and the
great question was whether the removal was to be by
the President alone, or with the concurrence of the Senate, both constituting the appointing power. No one
denied the power of the President and Senate, jointly to
remove, where the tenure of the office was not fixed by
the Constitution, which was a full recognition of the principle that the power of removal was incident to the power
of appointment. But it was very early adopted as the
practical construction of the Constitution that this power
was vested in the President alone. And .such would ap- ·
pear to have been the legislative construction of the
Constitution. For in the organization of the three great
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departments of Stntc, War and Treasury, in the year
1789, provision is made for the appointment of a subor~
dinate officer by the head of the department, who should
have the charge and custody of the records, books, and
papers appertaining to the office, when the head of the
department should he removed from the office by the
President of the United States. (1 Story, 5, 31, 47.)
When the Navy Department was established in the ycnr
1798 (1 Story, 498), provision is made for the charge
and custody of the books, records, and documents of tho
department, in case of vacancy in tho offico of secrctu..ry,
by removal or otherwise. It is not here said, by removal
by the President, as is done with respect to the heads of
the other departments; and yet there can be no doubt
that he holds his office by the same tenure as the other
secretaries and is removable by the President. The
change of' phraseology arose, probably, from its having
become the settled and well understood construction of
the Constitution that the power of removal was vested
in the President alone, in such cases, although the appointment of the officer was by the President and Senate!'
The legislative decision of 1789 and this Court's recognition of it were followed, in 1842, by Attorney General
Legare, in the Administration of President :1-'yler ~ 4 Op.
A. G. 1); in 1847, by Attorney General Clifford, m the
Administration of President Polle (4 Op. A. G. 603);
by Attorney General Crittenden, in the Administration
~ of President Fillmore (5 Op. A. G. 288, 290); by Attorney General Cushing, in the Administration of President
Buchanan (6 Op. A. G. 4); all of whom delivered opinions of a similar tenor.
It has been sought to make an argument, refuting our
conclusion as to the President's power of removal of
executive officers, by reference to. the statutes p~d and
practice prevailing from 1789 until recent years m respect
of the removal of judges, whose tenure is not fixed by
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Article III of the Constitution, and who are not strictly
United States Judges under that article. The argument
is thnt, ns there is no express constitutional restriction as
to the removal of such judges, they come within the same
class aa executive officers, and tha.t statutes and practice
in respect of them may properly be used to refute the
authority of the legislative decision of i789 and acquiescence therein.
The fact seems to be that judicial removals were not
considered in the discussion ip the First Congress, and
that the First Congress, August 7, 17891 1 Stat. 50-53,
c. 8, an<l succeeding Congresses until 1804, assimilated the
judges appointe<l for the territories to those appointed
under Article III, and provided life tenure for them,
while other officers of those territories were appointed for
a term of years unless sooner removed. See as to such
legislation dissenting opinion of Mr. Justice McLean in
United States v. Guthrie, 17 How. 2841 308. In American
Insurance Company v. Canter, 1 Peters 511 (1828), it
was held that the territorial courts were not constitutional
courts in which the judicial power conferred by the Constitution on the general government could be deposited.
After some ten or fifteen years, the judges in some territories were appointed for a term of years, and the Governor and other officers were appointed for a term of years
unless sooner removed. In Missouri and Arkansas only
were the judges appointed for four years if not sooner
removed.
After 1804, removals were made by the President of
territorial judges appointed for terms of years, before the
ends of their terms. They were sometimes suspended
and sometimes removed. Between 1804 and 1867, there
were ten removals of such judges in Minnesota, Utah,
Washington, Oregon and Nebraska. The executive department seemed then to consider that territorial judges
were subject to removal just as if they had been executive
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officors, under tho lcgisbtive decision of 178!>. Such wns
the opinion of Attorney General Crittenden on the question of the removal of the Chief Justice of Minnesota
Territory (5 Op. A. G. 288) in 1851. Since 1867, territoriHJ judges have been removed by the President, seven
in Arizona., ono in Hawaii, one in Indian Territory, two
in Iduho, three in New Mexico, two in Utah, one in
Wyoming.
The qurn.;tion of the President's power to remove such
a judge, as viewed by Mr .• Crittenden, came before this
Court in Un-itcd States v. Guthrie, 17 How. 284. The
relator Goodrich, who had been removed by the President
from his office as a territorial judge, sought by mandamus to compel the Secretary of the Treasury to draw his
warrant for the relator's salary for the remainder of his
term after removal, and contested the Attorney General's
opinion that the President's removal in such a case was
valid. This Court did not decide this issue, but held that
it had no power to issue a writ of mandamus in such a
case. Mr. Justice McLean delivered a dissenting opinion
(at page 308). He differed from the Court in its holding
that mandamus would not issue. He expressed a doubt
as to the correctness of the legislative decision of the First
Congress as to the power of removal by the President
alone of executive officers appointed by him with the consent of the Senate, but admitted that the decision as to
them had been so acquiesced in, and the practice had so
conformed to it, that it could not be set aside. But he
insisted that the statutes and practice which had governed
the appointment and removal of territorial judges did
not come within the scope and effect of the legislative
decision of 1789. He pointed out that the argument upon
which the decision rested was based on the necessity for
Presidential removals in the discharge by the President
of his executive duties and his taking care that the laws be
faithfully executed, and that such an argument could not
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apply to the judges over whose judicial duties he could not
properly excrciso m1y supervision or control after their
nppointment and confirmation.
In the case of McAllister v. United .Stiates, 141 U. S.
174, a judge of the District Court of Alaska, it was held,
could be deprived of a right to salary as such by his suspension under Revised Statutes 1768. That section gave
I ho President in his discretion authority to suspend any
l'ivil officer appointed by and with the advice and con:}Cll t of the Senate, except judges of the courts of the
United States, until the end of the next session of the
Senate, and to dcsignn.tc some suitable person, subject to
be removed in his discretion by the designation of
another, to perform the duties of such suspended officer.
It was held that the words " except judges of the courts
of the United States " applied to j.udges appointed under
Article III and did not apply to territorial ju.dges, and
that the President under § 1768 had power to suspend a
territorial judge during a recess of the Senate, and no
recovery could be had for salary during that suspended
P?riod. Mr. Justice Field, with Justices Gray and Brown,
dissented on the ground that in England by the act of
13th William III, it had become established law that
judges should hold their offices independent of executive
removal, and that our Constitution expressly makes such
limitation as to the only judges specifically mentioned in
it and should be construed to carry such limitation as to
other judges appointed under its provisions.
Referring in Parsons v. United States, 167 U.S. 324, at
p. 337, to the McAllister case, this Court said:
"The case contains nothing in opposition to the contention as to the practical construction that had been given
to the Constitution by Congress in 1789, and by the government generally since that time and up to the Act of.
1867."
The questions, first, whether a judge appointed by the
President with the consent of the Senate under an act of
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Congres.ci, not under authority of Article III of the Constitution, can be removed by the President alone without
the consent of the Senate, second, whether the legislative
decision of 1789 covers such a case, and third, whether
Congress may provide for his removal in some other way,
·present considerations different from those which apply
in the removal of executive officers, and therefore wo do
.. not decide them.
We come now to consider an argument advanced nnd
strongly pressed on behalf of the complainant, that this
case concerns only the removal of a postmaster; that a
postmaster is an inferior officer; that such an office wa..q
not included within the legislative decision of 1789,
which related only to superior officers to be appointed by
the President by and with the advice and consent of the
Senate. This, it is said, is the distinction which Chief
Justice Marshall had in mind in Marbury v. Madison, in
the language already discussed in respect of the President's power to remove a. District of Columbia justice
of the peace appointed and confirmed for a term of years.
We find nothing in Marbury v. Madison to indicate any
such distinction. It can not be certainly affirmed whether
the conclusion there stated was based on a dissent from
the legislative decision of 1789, or on the fact that the
office was created under the special power of Congress
exclusively to legislate for the District of Columbia, or
on the fact that the office was a judicial one or on the
circumstance that it was an inferior office. In view of the
doubt as to what was really the basis of the remarks relied
on, and their obiter dictum character, they can certainly
• not be used to give weight to the argument that the 1789
decision only related to superior officers.
The very heated discussions during General Jackson's
Administration, except as to the removal of Secretary
Duane, related to the distribution of offices which were,
most of them, inferior offices, and it was the operation of
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the. legislative decision of 1789 upon the power of removal
of mcumbents of such offices that led the General to re-

fuse to comply with the request of the Senate that h
give
for the removals therefrom. It was
such mfertor officers thµ,t Clnmcellor Ket1t's letter to Mr.
Webster, nlrcndy quoted, was chiefly directed· and the
language cited from his Commentaries on the decision of
~ 780 W118 usc<l with reference to the removal of United
i-;tat~s marshals. It was such inferior offices that Mr.
Jus.ll~o s.tor~ c;~nce~ed to be covered by the legislative
dcc1s10n, m lus I reatise on the Constitution, already cited,
when he s.uggcstc<l a method by whic.t-i the abuse of
patronage m such offices might be avoided. It was with
reference to removals from such inferior offices that the
already cited opinions of the Attorneys General in which
the ~egislative. decision of 1789 was referred t~ as controlling authority, were delivered. That of Attorney Gencrul Leg~re ( 4 Op. A. G. 1) affected the removal of a
su~geon m the Navy. The opinion of Attorney General
Chfford ( 4 Op. A. G. 603, 612) involved an officer of the
same rank. The opinion of Attorney General Cushing
<,~Op. A.G. 4) covered the office of military storekeeper.
J; mn.lly! Parson's c~se, where it was the point in judgment,
con?l?s1vely establishes for this Court that the legislative
?ec1s:on of 1789 applied to a United States attorney an
mfer10r officer.
'
. It is f ?~ther. pressed on us that, even though the legislative de~1s10? of 1789 i?cluded inferior officers, yet under
the leg1~lab~e po':"er given Congress with respect to such
officers, it might directly legislate as to the method of their
removal without changing their method of appointment
by th~ President with the consent of the Senate. We do
not thmk the language of the Constitution justifies such
a contention.
Section 2 of Article II, after providing "that the President shall nominate and with the consent of the Senate
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. 1n'1nisters consuls,
thcr public
·
'
appoint amba."!sn.dors, o . t <l all other oflicers of the
judges of the Supreme Co':r t ru;nts are not 11erein otherU nited Stn.tes whose app~.mhmhall be established by law,
wise provided for~ an~ :t1~h: CongresB may by law v.est
contains the prov1s() b l . ferior oflicers as they thi~k
the appointment ~f sue i m . tho courts o£ ]nw m·. m
1)ropcr in the Prcsnlent u1~ni u~nited Blnlc11 v. l'crlri:ns,
tho heu.ds of tlcpurtments.. n
grmhmtc of tho Niwnl
483 a cadet engmeer, a 'l '1s anlm'\T for tho
S
U
116 · "'·
'
·t to recover l "'" "
Academy, brought sm b tl Secretary of the Navy.
.
.period
a f ter his removal
1 . riy htie was esta.bl.ish ed by
. ReIt was decided that ns _gin that no officer m t?e
vised Statutes 1229, .prov1~ul~ in time of peace be d1smilitary or naval. service sh in ursuance of a sei:ten?e of
missed from service, exc~pt p laimed to be an mfrmgecourt-roartial. The s~cti~n was c ero ative of the Execument upon the confstC1tlu~10n~!r~~ed ~o yield to this argu.
Tl Court o
aims
tiv~
ie .
f
ment and said:
can restrict the power 0
" Whether or not Congress f appointment to those
removal incident to ~h~ xo:;~hoe President by and w~~h
officers who are appom ef the Senate under the auth;or1 .Y
the advice and consent ~
Section 2, does not arise m
of the Constitution, Article 2, .dered \Ve have no doubt
this case, and need not be ~~:s1vests .the appointmen~ ~f
that when Con~reshs ~ ds of departments, it may lunfit
inferior officers m t e ea
moval as it deems b~st ?r
and rest~ct ~he power ~ereconstitutional ~uthonty .m
the pubhc interest. T
ointment implies authonty
Congress to thus ve~t the ~Pf the removal by such laws
to limit, restrict, and re~u ~e~ation to the officel':3 s~ apas Congress roa.y eruwt m rtment has no constitutional
pointed. The head ~f a d:~: to offices indepe~de:r:tly of
. rerogative of appomtm
and by such legislation he
;he legislation of Congr:~' in making appointments but
t be governed, not o y "
'
:nus,, .i.,,+ 1'1 incident thereto.
·

\

This language of the Court of Claims was approved by
this Court and the jmlgment was affirmed.
Tho power to remove inferior executive officers, like
that to remove superior executive officers, is an incident
of the power to appoint them, and is in its nature au
cxcuutive power. The authority of Congress given by the
excepting c1amm to vest tho appointment of such inferior
onicers in tho heads of departments carries with it author-_
ity iucidcntnlly to invest the heads of departments with
power to remove. It has been the practice of Congress to
do so and this Court has recognized that power. The
Court also has recognized .in the Perkins case that Congress, in committing the ttppointrncnt of such inferior
officers to the heads of departments, may prescribe incidental regulations controlling and restricting the latter in
the exercise of the power of removal. But the Court
never has held, nor reasonably could hold, although it is
nrgued to the contrary on behalf of the appellant, that
the excepting cla.use enables Congress to draw to itself,
or to either branch of it, the power to remove or the
•
right to participate in the exercise of that power. To
do this would be to go beyond the words and implica!.
tions of that clause and to infringe the constitutional
principle of the separation of governmental powers.
Assuming then the power of Congress to regulate removals
incidental to the exercise of its·. constitutional
power to vest appointments of inferior officers in the
heads of departments, certainly so long as .Congress does
not exercise that power, the power of removal must
remain where the Constitution places it, with the President, as part of the executive power, in accordance with
the legislative decision of 1789 which we have been considering.
Whether the action of Congress in removing the necessity for the advice and consent of the Senate, and putting
the power of appointment in the President alone, would

*
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make his power of removal in such ca$o any mor·c sub- •
ject to Conbrres.<Jiimal legislation tha.n before is a question
this Court did not decide in the Perlcins case.
Under
tho reasoning upon which the legislative decision of 1789
was put, it might. bo ditlicult to avoid a negative answer,
but it is not before us and we do not decide it.
'rhc Pcrlcins cnse is limited to the vesting by Congress
of the appointment of an inferior officer in the head of a
·department. The condition upon which the power of
Congress to provide for the removal of inferior officerB
rests is that it shall vest the appointment in wme one
other than the President with the consent of the Senate.
Congress may not obtain the power and provide for tho
removal of such officer except on that condition. If it
does not choose to entrust the appointment of such in·
ferior officers to less authority than the President with
the consent of the Senate, it has no power of providing
for their removal. That is the reason why the suggestion
of Mr. Justice Story, relied upon in this discussion, can
not" be supported, if it is to have the constructi01~ whi.ch
is contended for. He says that, in regard to inferior
officers un<ler the legislative decision of 1789, " the remedy
for any permanent abuse (i. e. of executive .patronage)
is still within the power of Congress by the simple expedient of requiring the consent of the Senate to remova~s
in such eases." It is true that the remedy for the evil
of po!Rical executive remo;vals of inferior office! is with
Congress by a simple expedient, but it incl~d~s a ?hange
of the power of appointment from the President with the
consent of the Sena.te. Congress must determine first
that the office is inferiot, and second that it is willing that
the office shall be filled by appointment by some other
authority than the President with the consent of the
Senate. That the latter may be an important consider~
tion is manifest, and is the subject of comment by this
Court in its opinion in the case of Shurtleff v. United
States, 189 U.S. 311, 315, where this Court said:

5Z
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. " ~o take away this power of removal in relation to an
mfer:or office created by statute, although that statute
prov1ded !or au appointment thereto by the President and
con~r~11n.tlon by the Senate, would require very clear and
exphc1t language. It should not be held to be taken
awny by mere inference or implication. Congress has
regarded the office as of sufficient importance to make it
proper to fill it by appointment to be made by the Presi~lcnt and con?rmed by the Senate. It has thereby classed
it ns nvp~opnately coming under the direct supervision of
the. President
cd b
. and t() be administered by officers appoml
. Y h1~ (an~ c~nfinned by the Senate) with
reference to lus constitutional responsibility to see that
the laws are faithfully executed. Art 2 sec 3 "
It is said that, .for forty years or mo;e, ~ost~a:sters were
all by law appomted by the Postmaster General This
'~as because Congress under the excepting clause ~ provided. But thereafter Congress required certain classes
of the~ to be, as they now are, appointed by the Presid.ent with the consent of the Senate. Th.is is an indicaih?n that Congress deemed appointment by the President
with the consent of the Senate essential to the public
:vclfare, and, until it is willing to vest their appointment
m the head of the· Department, they will be subject to
removal by the President alone, and any legislation to the
co~trary .must fall as in conflict with the Constitution.
ununmg up, then, the facts as to acquiescence by all
h~anchcs of the Government in the legislative decision
o .1789, as to executive officers, whether superior or inferior, we find that from 1789 until 1863, a period of 74
years, ther7. was no .act of Congress, no executive act,
an~ no dec1s10n of this Court at v.ariance with the decla~
ration of the First Congress, but there was as we have
seen, clear, affirmative recognition of it by 'each branch
·
of the Government.
Our conclusion on the merits, sustained by the arguments before stated, is that Article II grants to the Presi-
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dent tho executive power of the Government, i. e., the
general administrative control of those executing tl.a.e
laws including the power of appointment and removal
of e~ccutive officers-a conclusion confirmed by his obligation to take care that the laws be faithfully executed;
that Article II excludes the exercise of legislative power
by Congress to provide for appointments and removals,
except only as granted therein to CongrcRs in the mn.Ucr
of inferior ofli.ccs; that Congress is only given power to
provide for appointments and removals of inferior offtcers
after it has vested, and on condition that it does vest,
their appointment in other authority than the President
with the Senate's consent; that the provisions of the ~c
ond section of Article II, which blend action by the legislative br.anch, or by part of it, in the work of the executive, are limitations to be strictly construed and not to
be extended by implication; that the President's power
of removal is further established as an incident to his
specifically enumerated function of appoint~ne~t by .and
with the advice of the Senate, but that such mc1dent does
not by implication extend to removals the Senate's power
of checking appointments; and finally that to hold
otherwise would make it impossible for the President,
in case of political or other differcnces with the Senate
or Congress, to take care that the laws be faithfully
executed.
We come now to a period in the history of the Government when both Houses of Congress attempted to re·
verse this constitutional construction and to subject the
power of removing executive officers appointed by the
President and confirmed by the Senate to the control of
the Senate-indeed, finally, to the assumed power in
Congress to place the removal of such officers anywhere
in the Government.
This reversal grew out of the serious political difference
' between the two Houses of Congress and President John-

165

son. ~here was a two-thirds majority of the Republican
party m control of each Houso of Congress, which resented ~hat it feared would be Mr. Johnson's obstructive
?nurse m the enforcement of tho reconstruction measures, :
m respect of the Stntcs whose people had lately been at
wnr against the Nntiona.l Government. This led the two
Houses to ona.ct legislation to curtail the then acknowlcdgc<l powers of tho President. It is true that, during
llw lu.~ter pnrt of Mr. Lincoln's term, two important,
vol~tmmous tw.ts wer:c passed, each containing a section
wluch seemed mcons1stent with the legislative decision of
1780, (Act of F'cbrua.ry 25, 1863, 12 Stat. 665, c. 58, § 1,
Act of March 3,_ 18G5, l~ Sta~; 480, c. 79, § 12) ; but they
were adopted without d1scuss10n of the inconsistency and
were not tested by executive or judicial inquiry. The real
challenge to the decision of 1789 was begun by the Act
of July 13, 1866, 14 Stat. 92, c. 176, forbidding dismissals
of. Army and Navy officers in time of peace without a
scn~enco by court-martial, which this Court, in Blalce v.
Unit<;d St?tes, 103 U. S. 227, at p. 235, attributed to the
growmg differences between President Johnson and Con-

~~

.

Ano~er me.a.sure having the same origin and purpose
wns a rider on an army appropriation act of March 2
1867, 14 Stat, 487, c. 170, § 2, which fixect the headquar~
ters
tµe Ge~eral of the Army of the United States at
Washington, directed that all orders relating to military
.. ope:ations by the President or Secretary of War should
· be issued through the General of the Army, who should
not b~ removed, suspended, or relieved from command,
or assigned to duty elsewhere, except .at his own request
without the previous approval of the Senate·1 and that
~ny orders or instructions relating to military operations
issued contrary to this should be void; and that any officer of the Army who should issue, knowingly transmit
or obey any orders issued contrary to the provisions
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.
t1·on should be littblc to imprisonment for years.
th is sec . '
r: S
44
34 § 2 the
B th Act of Ma.rch 27 1868, fo tat. ' c. ' . '
n:xt ~ongress repeale<l a' stn.tutory pr~vision as to app:~
. in habeas cor1ms cases, with the design, as was .avo
b Mr Sehenck chairman of the House Committee on
'~ays ~;~d Mea~s, of preventing this ?ou~t from passing on tJie vafolity of reconstruction leg1slat10n. 81 Con..
lSSl 1883· Ex 'Tllnrlc McArdle,
grcssional Globe, pages
'
'
" ....
7 Wall. 506.
t
tion
But the chief legislation in support of t 1le recons fr~ l
arc l
olicy of Congress was the Tenure of Office Act, o
~ 1867, i4 Stat. 430, c. 154, providing th~.t all officers
a~pointed by and with the consent of the Senate ~ho~ld
hold their offices until their successors should have m li~e
manner been appointed and qualified, and that certam
heads of departments, including the Secretary of ~art
should hold their offices during the term of the Pre_si en
b whom appointed and one month thereafter subJect to
r:moval by consent of the Senate. The Tenure of O~~e
Act was ·vetoed, but it was passed ove: the ve~o.
e
House of. Representatives preferred articles of impeachment against President Johnson for refu~al t~ comply
with and for conspiracy to defeat,. the legislation ab~ve
refe:i.ed to, but he was acquitted for lack of a two-thirds
vote for conviction in the Senate.
h
In Parsons v United States, supra., the Court t us ref
to the p~ge of the Tenure of Office Act (p. 340) ~
e~~ The President, as is well known, vet~d ~e te~ure of
office act, because he said it was unconstitutional m t_hat
it assumed to take away the power of rem~val consbtuf ally vested in the President of the Umted States-a.
ion
hi'ch had been uniformly exercised by the Execupower w
· f
d t'
oun a 10n.
. D artment of the Government from its
t ~ ~·
.
d
Upon the return of the bill to Congress it was passe
'd nt's veto by both houses and became a
over the P resi e
·
f ·th
law. The continued and uninterrupted practice o . e
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Government from 1789 was thus broken in upon and
changed by the passage of this act, so that, if constitutional, thereafter all executive officers whose appointments had been made with the advice and consent of the
·Senate could not be removed by the President without
the concurrence of tho Senate in such order of removal.
"Mr. Blaine, who was in Congress at the time, in afterwnrdR Speaking of this bill, said: ' Jt Wf!s an extreme proposition-a new departure from the long-established usage
of tho Fe<lcml Government-~nd for that reason, if for
no other, personally degrading to the incumbent of the
Prcsidcntinl chn.ir. It could only have gr.own out of abnormal excitement created by dissensions between the
two great departments of the Government. . . . The
measure was resorted to as one of self-defense against the
alleged aggressions and unrestrained power of the executive department.' Twenty Years of Congress, vol. 2, 273,
274."

I
'

\

I

The extreme provisions of all this legislation were a full
justification for the considerations so strongly advanced
by Mr. Madison and his associates in the First Congress
for insisting that the power of removal of executive officers by the President alone was essential in the division
of powers between the executive and the legislative
bodies. It eXhibited in a clear degree the paralysis to
which a partisan Senate and Congress could subject the
executive arm and destroy the principle of executive responsibility and separation of the powers, sought for by
the framers of our Government, if the President had no
power of removal save by consent of the Senate. It was
an attempt to re-distribute the powers and minimize those
of the President.
After President Johnson's term ended, the injury and
invalidity of the 'Tenure of Office Act in its radical innovation were immediately recognized by the Executive
and objected to. General Grant, succeeding Mr. Johnson
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in the Presidency, earnestly recommc.ndod in his first
message the total repeal of the act, saymg:
·
"It may be well to mention here the embarrassment
possible to arise from leaving on the statute books the
so-cnllcd 'tenure-of-office acts,' and to earnestly reco:nmcn<l their total repeal. It could not have been the ~n
tcn tion of the framers of the Constitution, ~hen providing tha.t itppointments mado by U10 President should
receive the consent of the Senate, HJ.at the laltcr sltoukl
have the po,~er to retain ill office persons placed th~re by
Federal n.ppointment, against the will of the P1:csu.lent.
The law is inconsistent with a faithful and ~ffic1ent administration of the Government. What faith ean an
Executive put in officials forced upon him, an? those, too,
whom he has suspended for reason? How will ~uch officials be likely to serve an Administration which they.
know does not trust them? " 9 Messages and papers of
the Presidents, 3992.
While, in response to this, a bill for repeal of that .act
passed the House, it failed in the Senate, and, .thou?h
the law was changed, it still limited the Presidential
power of removal. The feeling growing out of the controversy with President Johnson retained the act on the
statute book until 1887, when it was repea:_led. 24 Stat.
500, c. 353. During this interval, on June 8, .187~, Congress passed an act reorganizing and consolidating the
Post Office Department, and provided that the Po~tmaster
General and his three assistants should be appomted by
the President by and with the advice and consent of the
Senate and might be removed in the same manne~. 17
Stat. 284, c. 335, § 2. In 1876 the act here under discussion was passed, making the consent of the Senate necessary both to the appointment and removal of first, second and third class postmasters. 19 Stat. 80, c. 179, § 6.
In the same interval, in March, 1886, President Cleveland, in discussing the requests which the Senate had

made for his reasons for removing officials, and the assumption that the Senate had the right to pass upon those
removals and thus to limit the power of the President,
snid:
" I believe the power to remove or suspend such officials
is veste<l in the President alone by the Constitution which
'
m express tcmm provides that' the executive power shall
ho vmJted in It Presi<lent of the United States of America,'
nnd that 'he shall take care that the laws be faithfully
cxccutc<l.'
" Tho Senate belongs to the legislative branch of the
Government. When the Constitution by express provision super-added to its legislative duties the right to advise and consent to appointments to office and to sit as a
court of impeachment, it conferred upon that body all ..
the control and regulation. of Executive action supposed
to be necessary for the safety of the people; and this express and special grant of such extraord1nary powers, not
in any way related to or growing out of general Senatorial
duties, and in itself a departure from tl;e ·general plan of
our Government, should be held, under a·familiar maxim
of construction, to exclude every other right of interference with Executive . functions." 11 Messages and
Papers of the Presidents,A964.
The attitude of the Presidents on this subject has been
unchanged and uniform to the present day whenever an
issue has clearly been raised. In a message withholding
his approval of an act which he thought infringed upon
the executive power of removal, President Wilson said:
" It has, I think, always been the accepted construction
of the Constitution that the power to appoint officers of
this kind carries with it, as an incident, the power to remove. I am convinced that the Congress. is without constitutional power to limit the appointing power and its
incident, the power of removal, derived from the Constitution." 59 Congressional Record (June 4, 1920), 8609.

.
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And President Coolidge, in a mesHngo to Congress, in
response to a resolution of the Senate that. it was .the sen..qo
of that body that the President should immedmtely request the resignation of the then Secretary of tho Navy,
re~ed:
.
f
· "No official recognition can be given to the passag~ o
the Senate resolution relative to their opinion concern~ng
members of the Cabinet or other officers under executive

~~
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tion in the courts or elsewhere is afforded. When instances which actually involve the question are rare, or
have not in fact occurred, the weight of the mere presence
of nets on ·the statute book for a considerable time, as
showing general acquiescence in the legislative assertion of
a questioned power, is minimized. No instance is cited to
us where any ciucstion lrn.s arisen respecting a removal of a
Postmaster General or one of his assistants. The President's request for resignations of such officers is generally
com1Jlie<l with. The same thing is true of the postmasters.
There have been ·many executive removals of them and
but few protests or objections. Even when there has been
a refusal by 11 postmaster to resign, removal by the President has been followed by a nomination of a successor,
and the Senate's confirmation has made unimportant the
inquiry as to the necessity for the Senate's consent to the
removal.

.

t

"
The dismissal of an officer of the Governmen ,
such ~·is involved in this case, other than by impcact:rnent, is exclusively an executive function;, I regard tlu~
as a vital principle of our Government. 65 Congressional Record (Feb. 13, 1924), 2335.
.
• .
• In spite of the foregoing Presidential declarations, it IS
contended that, since the passage of the Tenure of O~ce
Act, there has been general acquiescence by ~he Executive
in the power of Congress to forbid th~ President ~lone to
remove executive officers-an acqui~e~ce which has
changed any formerly accepted consbtut10nal con~truc
tion to the contrary. Instances are cited. of the s1gn~d
approval by President Grant and other Presidents of legislation in derogation of such construction. We t~ink these
are all to be explained, not by acquiescence therem,. but.by
reason of the otherwise valuable effect of th~ leg1slabon
of the
approved. Such is doubtless the explanation
h' h
executive approval of the Act of 1876, w ic ~e are considering, for it was an appropriation act ~n which the sec~
tion here in question was imposed !18 a.nder.
In the use of Congressional legislation to ~up~ort or
change a particular construction of the Constitution by
acquiescence its weight for the purpose must depend not
only upon the nature of the qu~sti~~' but also upon the
attitude of the executive and Jud1c1al bran?hes of t~e
Government, as well as upon the number o~ mstanc~ m
the execution of the law in which opportumty for obJec~
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Other acts of Congress are referred to which contain
provisions said to be inconsistent with the 1789 decision.
Since the provision for an Interstate Commerce Commission, in 1887, many administrative boards have been
created whose meJ;nbers are appointed by the President,
by and with the advice and consent of the Senate, and
in the. statutes creating them have been provisions for
the removal of the members for specified causes. Such
provisions are cliirned to be inconsistent with the independent power of removal by the President. This,
however, is sl).own to be unfounded by the case of Shurtleff
v. United States, 189 U. S. 311 (1903). That concerned·
an act creating a board of general appraisers, 26 Stat. 131,
136, c. 407, § 12, and providing for their removal for inefficiency, neglect of duty or malfeasance in of;lice. The
President removed an appraiser without notice or hearing.
It was forcibly contended that the affirmative language
of the statute implied t.he negative of the power to removet except for cause and after a hearing. This would
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have been the usual rule of construction, but tho Court
declined to apply it. Assuming for the purpo~e of ~h~t ·
case only, but without deciding, that Congress might hn:1t
the President's power to remove, the Court h~l~ that, m
the absence of constitutional or statutory prov1s1on otherwise, Lhc President could by virtue of his gener?-1 power
of appointment remove an officer, though appomted by
nd with the advice and consent of the Senate, and not11
withstanding specific provi.'3ions for his removnl for ~nusc,
on tho grou~ul that the power of rcmoyu1 inhered m the
power to appoint. This.is an ind~cation thnt many o~ the
statutes cited are to be reconciled to the unrestnct.e<l
power of the President to remove, if he chooses to exercise
..
his power.
.
There are other later acts pointed out m which, doubtless the inconsistency with the independent power of t~e
Pre~ident to remove is ciearer, but these can not be S:Ud
really to have received the dcquiescence of the executive
branch of the Government. Whenever there has been a
real issue in respect of the question of. Presidentia:- removals, the attitude of the Executive 1:11 Congress:o:ial
message has been clear and positive against the vahd1!y
of such legislation. The language of Mr. Clevela'?d i;i
1886, twenty years after the Tenure of Offic~ ~ct, m his
controversy with the Senate in respect o.f hi~ m~epend
ence of that body in the matter of removmg mfenor officers .appointed by him and confirmed by the Se~ate, '!'~
..quite as pronounced as that of Ge~eral ~ ackson m a s1m1lar controversy in 1835. Mr. Wilson m 1~20 ~nd
Coolido-e in 1924 were quite as all-embracmg m their
views ~f the power of removal as General ~rant in 1869,
and as Mr. Madison and Mr. John Adams m 1789.
The fact seems to be that all departments of the Government have constantly had in mind, sine~ the passage
of the Tenure of Office Act, that the quest~on of po":er
of removal by the President of officers appomted by him

M:.

52

I
'

v. UNITED STATES.

173

Opinion of tho Court.

with the Senate's consent, has not been settled adversely
to the legislative action of 1789 but, in spite of Congressional action, has remained open until the conflict
should be subjected to judicial investigation and decision.
The action of this Court can not be said to constitute
assent to a dcpnrlnro from the legislative decision of 1789,
when the Patsons .nml Shurtleff. cases,. one decided in
18{)7, nml tho other in l!J03, are considered; for they cert.n.inly lcavo tho question open. Wallace v. United
Slates, 257 U. S. li41. Those cases indicate no tendency
to depart from the view of the First Congress. This
Court has, since the Tenure of Office Act, manifested an
earnest desire to avoid a final settlement of the question
until it should be inevitably presented, as it is here.
An argument ab inconvenwnti has been made against
our conclusion in favor of the executive power of removal
by the President, without the consent of the Senatethat it will open the door to a reintroduction of the spoils
system. The evil of the spoils system aimed at in the
civil service law and its amendments is in respect of
inferior offices. It has never been attempted to extend
that law beyond them. Indeed, Congress forbids its
extension to appointments confirmed by the Senate,
except with the consent· of the Senate. Act of January 16, 1883, 22 ~tat. 403, 406, c. 27, sec. 7. Reform in the federal civil service was begu;n by the Civll
Service Act of 1883. It has been developed from that
time, so that the classified service now includes a vast
majority of all the civil officers. It may still be enlarged
by further legislation. The independent power of re·
moval by the President alone, under present conditions,
works no practical interference with the merit system.
Political appointments of inferior officers are still maintained in one important class, that of the first, second
and third class postmasters, collectors of internal revenue, ·
marshals, collectors of customs and other officers of that
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kind, distributed through tho country. They arc ap~
pointed by the President with the c?nson~ of th~ Senate.
It is the intervention of the Senate m their appointment,
and not in their removal, which prevents t~1eir classification into the merit system. If such ap~omtments were
vested in the heads of departments to w~1~h they belon~,
they could be entirely :emoved from politics, and that.~~
what a number of Presidents have rccomi~icndetl. Prm;~ ·
dent Hayes, whose devotion to the pro~1obon of the merit
system and the .abolition of the spoils system wns unquestioned, said, in his 4th Annual Message, ?f Dec~n~
ber 6, 1880, that the first step to improvement m the c1v1l
· service must be a complete divorce between Congress and
the Executive on the matter of appointments, and he
recommended the repeal of. the Tenure of Office Act of
1867 for this purpose. 10 & 11 Messag~s and Papers ~f
the Presidents, 4555-4557. The extension of the ment
system rests with Congress.
.
.
What, then, are the elements that enter mt~ our dec1.
f thi's case'i'I We have first a construction of the
SlOil 0
•
•
'd
Constitution made by a Congress which was to prov1. e
by legislation for the organization of the Government m
accord with the Constitution which had just th~n been
adopted, and in which there were, as representatives and
senators, a considerable number of those who h™:1 b7en
members of .the Convention that framed the Constitution
and presented it for ratification. It was the (;ongress
that launched the Government. It was the Coi:gre~s that
rounded out the Constitution itself by the proposing of
the first ten amendments which had in effect be~n pr?mised to the people as a consideration for. the ratification.
It was the Congress in which_ Mr. ~adlSOn, one ?f the
first in the framing of the Constitutio;i, led also lll the
organization of the Government. ~nder it. It was a Congress whose constitutional dec1s1ons. have always been
regarded, as they should be regarded, as of the greatest

'"'

k.

f

I

weight in the interpretation of that fundamental instrument. ·This construction was followed by the legislative
department and the executive department continuously
for seventy-three years, and this although the matter, in
the heat of political differences between the Executive
and the Senate in President Jackson's time, was the subject of bitter controversy, as we have seen. This Court
has rcpen.tedly laid down the principle that a contemporaneous legislative exposition of the Constitution wheri
the founders of our Government and framers of our Constitution were actively participating in public affairs,
acquiesced in for a long term of years, fixes the construction to be given its provisions. Stuart v. Laird, 1 Cranch
299, 309; Matlin v. Hunter's Lessee, 1 Wheat. 304, 351;
Cohens v. Virginia, 6 Wheat. 264, 420; Prigg v. Pennsylvania, 16 Pet. 544, 621; Cooley v. BoaTd of W Mdens, etc.,
12 How. 299, 315; Burroughs-Gues Lithographing Company v. SaTony, 111 U. S. 53, 57; Ames v. Kansas, 111
U.S. 449, 463-469; The Laura, 114 U.S. 411, 416; Wisconsin v. Pelica.n Ins. Co., 127 U. S. 265, 297; McPherson
v. Blacker, 146 U. S. 1, 28, 33, 35; Knowlton v. Moore,
178 U. S. 41, 56; Fairbank v. United Sta.tes, 181 U. S.
283, 308; Ex paTte Grossman, 267 U.S. 87, 118.
We are now asked to set aside this construction, thus
buttressed, and adopt an adverse view, because the Congress of the United States did so during a heated political
difference of opinion between the then President and the
majority leaders of Congress over the' reconstruction
measures adopted as a means of restoring to their proper
status the States which attempted to withdraw from the
Union at the time of the Civil War. The extremes to
which the majority in both Houses carried legislative
measures in that matter are now recognized by all who
calmly review the history of that episode in our Government, leading to articles of impeachment against President Johnson, and his acquittal. Without animadvert-
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ing on the character of the mea._<.;urcs taken, we am .ccrtninly justified in saying that ti:ey ~hould not be .given
the weight affecting proper constitutional construction to
be accorded to that reached by the First Congress of t~e
United Stutes <luring a political calm and acquiesced m
by tho whole Government for three-quarters of a century,
cspecinlly when the new const;uction contend~d for has
never been acquiesced in by either tho executive ~r the
·judicial dcimrtmcnts. While this Court has stu?1on8ly
avoided deciding the issue until it wns presented m SUC'~l
a way Huit it could not be avoided, .in. tho r~forcnces it
hns mado to the history of the question, and m the pre. sumptions it has indulged ~n favor o~ a ~tatuto:1: construction not inconsistent with the legislative dec1s1on of
1789 it has indicated a trend of view that we should not
and 'can not ignore. When, on the meri.ts, we fi~d o~r
conclusion strongly favoring the view which prevailed !.n
the First Congress, we have no hesitation in holding that
conclusion to be cori:cct; and it therefore follows that the
Tenure of Office Act of 1867, in so far as it attempted
to prevent the President from removing exe.cutive offic~rs
who had been appointed by him by and with the advice
and consent of the Senate, was invalid, and that subsequent legishition. of the same effect wns equally so.
For the reasons given, we must therefore hold tha~ the
provision of the law of 1876, by which the unrestricted
power of removal of first class postmasters ~s d~nied to
the President, is in violation of the Const:tution, and
invalid. This leads to an ·affirmance of the Judgment of

the Court of Claims.
. .
Before closing this opinion, we wish to express the obh
gation of the Court to Mr. Pepper for his able brief and
argument as a friend ~f the Court. "?"ndertaken at our .
request, our obligation is none the ~ess 1f we find ourselves
obliged to take a view adverse to his. The strong presentation of arguments against the conclusion of the Court

~s of the ':tmost value in enabling the Court to satisfy
itself that it has fully considered all that can be said.

Judgment affirmed.

MR.

J

l
t

I

JUSTICE HOLMES,

dissenting.

My brothers MclbaYNOLDS and BRANDEIS have discussed the question before us with exhaustive research
nrnl I s~y a f e.w words merely to emphasize my agreemont with thmr conclusion.
Tho n~gumcnts dmwn from the executive power of
the Pr~s1de1~t, and from .his duty to appoint officers of
th~ Umted States (when Congres.s does not vest the app~mtment elsewhere), to take care that the laws be
fa1t!1fully executed, and to commission all officers of the
United States, seem to me spider's webs inadequate to
control the dominant facts.
.
We have to deal with an office that owes
existence
to Congress and that Congress may abolish tomorrow
Its dura.tion and the pay attached to it while it lasts de~
pen~ on Congress alone. Congress alone confers on the
President the power to appoint to it and at any time may
!ransfer the p~wer to other hands. With such pO\ver over
its own creation, I have no more trouble in believing
that Congress has power m prescribe a term of life for it
free from any interference than I have in acceptinO'
0 the
undoubt:d power of Congress to decree its end. I have
equally httle trouble in accepting its power to prolong the
tenure of an incumbent until Congress or the Senate shall
have. assented to his removal. The duty of the President to see that the laws be executed is a duty that does
not go beyond the laws or require. him io achieve more
than Congress sees fit to leave within his power.
-

its
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The separate opm1~n. o
.
Act making appropriaThe following provision~ of ~~ent approved July 12,
tions for the Post ?ffice78 e~O) hav~ not been repealed
1876, ( c. 179, 19 Stat. '
,
.
or superseded.
ters shall be dividc<l mto
"Sec . 5. That the
l postmas
mual compcnsat'1011} .... Hee. 6.
four classes [base< on a1
d
l third cltIBS(~ slmll
.. i first sccon , ani
.
l
Postmasters of uie
'
by
the President 1y
1
. e<l d av be removec
h ll
be appornl an . m '.J
nsent of the Senate, and s u
and with the advice and co
less '"''»ner removed
.
f f ur years un
"'"
hold their offices o~ o
: d postmasters of tho
or suspended according t~ l:~· ~ may be removed by
fourth class shall be appom eh an all appointments and
the Postmaster-Gener8:1, by w ~ A di.tor for fue Post
als shall be notified to 1;1.1e u
"
remov
Office Department. . t d d with consent of the SenThe President nomma e an first-class postmaster at
ate appointed Frank S. Myers mmencing July 21, 1917,
Portland, Ore., for four ye~i: February 3, 1920. The
and undertook to remove
ilie removal. Myers proSenate has never ap?rovffu :rder refused to submit,
tested, ~ertedd ill~aht~;to r:e~ver the prescribed salary
and was eJecte ·
e su
3 l920 and July 21,
for the period between Febru~ the Unlted States un1921. JudgJ:?ent mutstdgo ·~~r:~owers conferred by ilie
less the President ace wi
.
Constitution.

II.

.
t will all postmasters ap·
May the President oust a t for definite terms under
.
. h ..i.. S nate's consen
.i.. t
pomted wit u1~ ~ .
moval without consent of w.1a
an Act which inhibits re
t tute which creates an inbody? May he appro':~e: ~trictions on removal, air
ferior offi?e and prescnd fuen remove without r~ard .to
point an incumbent, an
to appoint to an mfenor
the restrictions? Has he po~er an Act which prohibits
office for a definite terr:i un e~fied and then arbitrarily
removal except as therein speCl '
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dismiss the incumbent and deprive him of the emolu-

I

ments? I think there is no such power. Certainly it is
not given by any plain words of the Constitution; and
tho argument advanced to establish it seems to me forced
and unsubstantial.
A certain repugnance must attend the suggestion that
tho President may ignore any provision of an Act of
Congress under which he has proceeded. He should
J>mmote and not subvert orderly government. The serious evils which followed the practice of dismissing civil
ofliccl's as cuprice or interest dictated, long permitted
under congressional enactments, a.re known to all. It
brought the public service to a low estate and caused
insistent demand for reform. " Indeed, it is utterly impossible not to feel, that, if this unlimited power of removal does exist, it ma.y be made, in the hands of a bold
and designing man, of high ambition and feeble principles, an instrument of the worst oppression and most
vindictive vengeance." Story on the Constitution, §1539.
During ilie notable Senate debate of 1835 (Debates,
23d Cong., 2d sess.) experienced statesmen pointed out
the very real dangers and advocated adequate restraint,
through congressional action, upon the power which statutes then permitted the President to exercise.
Mr. Webster declared (p. 469): "I deem this degree of
regulation, at least, necessary, unless we are willing to
submit all these officers to an absolute and perfectly irresponsible removing power, a power which, as recently
exercised, tends to turn the whole body of public officers
into partisans, dependa.nts, favorites, sycophants, and
man-worshippers."
Mr. Clay asserted (id. 515): "The power of removal, as
now exercised, is nowhere in the Constitution expressly
recognized. The only mode of displacing a public officer
for which it does provide is by impeachment. But it has
been argued on this occasion, that it is a sovereign power,
an inherent power, and an executive power; and, there-
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power to make all laws, not only to carry into effect the
• powers expressly delegated to itself, but those delegated
to the government or any department or officer thereof;
and of course comprehends the power to' pass laws necessary and proper to carry into elTcct the powers expressly
granted to the executive department. It follows, of
course, to whn.tovcr express grnnt of power to the executivo the power of dismissal may be supposed to attach,
whotlwr to that of seeing the law faithfully executed, or
to tho still more comprehensive grant, as contended for
by somo, vesting executive powers in the President, the
mere fact that it is a power appurtenant to another
power, and necessary to cn.rry it into effect, transfers it,
by the provisions of the Constitution cited, from the
executive to Congress, and places it under the control of
Congress, to be regulated in the manner which it may
judge best."
The long struggle for civil service reform and the legis·
lation designed to insure some security of official tenure
ought not to be forgotten. Again and again Congress
hns enacted statutes prescribing restrictions on removals
and by approving them many Presidents have affirmed
its power therein. ·
The following are some of the officers who have been
or may be appointed with consent of the Senate under
such restricting statutes.
Members of the Inters~ate Commerce Commission,
Board of General Appraisers, Federal Reserve Board,
Fed~ral Trade Commission, Tariff Commi$sion, Shipping
Board, Federal Farm Loan Board, Railroad Labor Board;
officers of the Army arid Navy; Comptroller General;
Postmaster General and his assistants; postmasters of the
first, second and third classes; judge of the United States
Court for China; judges of the Court of Claims, established in 1855; the judges to serve "during good behavior'';
judges of Territorial (statutory) courts; judges of the
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Supreme Court nnd Court of Appmils for the District of
. •
Columbia (statutory courts), appointed to serve "d unng
good behavior." Also members of the Board of Tax Appeals provided for by the Act of February 26, 1926, :o
serve for 12 years, who "shall be appointed by the PreSIdent by and with the advice and consent of the Senate
solely on the grounds of fitness to perform the duties of
tho office. Members of the Board may be removed by
the President after notice and opportunity for public hea:ing, for inefficiency, neglect of duty or malfeasance m
office but for no other cause. "
Every one of these officers, we are now told in efTect,
holds his place subject to the President's pleasure or
caprice.* And it is further said, that Congress cannot
create any office to be filled through appointmei;it by the
President with consent of the Senate-except JUdges of
the Supreme, Circuit and District ( cons~itution8:1)
courts--and exempt the incmnbent from arbitrary dis:missal. These questions press for answer; and thus the
cause becomes of uncommon magnitude.

Ill.
Nothing short of language clear beyond serious dispu~
tation should be held to clothe the President with author·
ity wholly beyond congressional control arbitrarily to
dismiss every officer whom he appoints except a few
judges. There a.re no such wo~ds in. the Con~titution,
and the asserted inference confhcts with the heretofore
accepted theory that this government is one of carefully
enumerated powers under an intelligible charter. "This
instrument contains an enumeration of powers expressly
granted." Gibbons v. Ogden, 9 Wheat. 1, 187. "Nor
should it ever be lost sight of, that the government of
*The suggestion that different considerations may possibly apply
to nonconstitutional judicial officers, I regard as a mere smoke screen.

I
j

I
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the United States is one of limited and enumerated powers, and that a departure from the true import and sense
of its powers is pro tanto the establishi;nent of a new
Constitution. It is doing for the people what they have
not chosen to do for themselves. It is usurping the functions of a legislator, and deserting those of an expounder
of the law. Arguments drawn from impolicy or inconvenience ought here to be of no weight. The only sound
principle is to declare, iia lex scripta est, to follow, and
to obey. Nor, if a principle so just and conclusive could
be overlooked, could there well be found a more unsafe
guide in practice than mere policy and· convenience."
Story on the Constitution, § 426.
If the phrase " executive power " infolds the one now
claimed, many others heretofore totally unsuspected may
lie there awaiting future supposed necessity; and no
human intelligence can define the field of the President's permissible activities. "A masked batt.ery of
constructive powers would complete the destruction of
liberty."

IV.
Constitutional provisions should be interpreted with
the expectation that Congress will discharge its duties no
less faithfully than the Executive will attend to his. The
legislature is charged with the duty of making laws for
orderly administration obligatory upon all. It possesses
supreme power over national affairs and may wreck as
well as speed them. It holds the purse; every branch
of. the government functions under statutes which embody its will; it may impeach and expel all civil officers.
The duty is upon it " to make all laws which shall be
necessary and proper for carrying into execution " all powers of the federal government. We have. no such thing
as three totally distinct and independent departments;
the others must look to the legislative for direction and
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"In republican government the legislative ~u
thority necessarily predominates." The li'cde~ahst,
XLVI, XVII. Perhaps the chief duty of the President
is to carry into effect the will of Congress t~rough such
instrumentalities as it has chosen to provide. Arguments, therefore, upon the assumption tha~ Congress may
wilfully impede executive action are not important.
The Coustitution provides"Art J, Sec. 1. All legislative power.s herein granted
shall be vested in a Congress of the Um~_ed States, • · ·
Sec. 2. . . . The House of Representatives . . . shall
Tl
have the sole power of impeachment. Sec. 3. · • .
ie
. Senate shaU have the sole power to try all impeachments.
. . . Sec. 8. The Congress shall have power . ·. . To
establish post offices and post roads; . . . T~ raISe and
support armies . . . To provide and mainta1~ a navy;
To make rules for the government and regulation of ~he
land and naval forces; . . . To make all laws wh~ch
shall be necessary and proper for carrying into executio:i
the foregoing powers, and all other powers ;ested by thlS
Constitution in the Government of the Umted States, or
in any department or officer thereof."
"Art. II, Sec. 1. The executive power shall be vested
in a President of the United States. . • .
.
.
" Sec. 2. The President shall be commander m chief of
the Army and Navy of the United States, and of the
militia of the several States, when called ~nto the ~~ual
service of the United States; he may reqmre the opm1?n,
in writing of the principal officer in each of the exec.utive
dcpartme~ts, upon any subject relating to the duties of
their respective offices, and he shall hav~ power to g1:n11t
reprieves and pa.rdons for. offenses agamst the Umted
States except in cases of impeachment.
" H~ shall have power, by and with the ~vice and
consent of the Senate, to make treaties, provided tw':
thirds of the senators present concur; and he shall nom1support.

.
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nate, and by and with the advice and consent of the
Senate, shall ~ppoint ambassadors, other public ministers
and consuls, J.Udges of the Supreme Court,· and all other
ofilc~rs of the .United States, whose appointments are not
~erem otherwise provided for, and which shall be establ1she:I by lnw; but the Congress may by law vest the
~ppo1~tr!1~n~ of such infe~for officers, as they_ think proper,
m the 1 rcsHfon t nlone, m the courts of law or in the
hoftds of dcparhnents.
'
"Tl10 J>rosidcnt slrnU have power to fill up all vacancies
that :ziay happ.en. during. the recess of the Senate, by
gra?ting com1~1ss10ns wluch shall expire at the end of
the1r next sess10n.

" S~c. 3. He. shall from time to time give to the Congress mformation of the state of the union and recom:nend to their ponsideration such measure; as he shall
JUdg~ necessary and expedient; he may, on extraordinary
occas10ns'. convene both houses, or either of ·them, and in
c~se of d1s~greement between them, with respect to the
time of adJo~rnment, he may adjourn them to such time
as he shall thmk proper; he shall receive ambassadors and
ot~er public ministers; he shall take care that the laws be
faithfully executed, and shall commission all the officers of
the United States."
"Art. III, Sec. 1. The judicial power of the United

~tat~s, shall be vested in one Supreme Court, and in such

mfe~1or courts as the Congress may from time to time
ordam and establish. . • .
. " Sec. 2. The judicial power shall extend to all cases
m law and equity, arising under this Constitution th~
laws of the United Stat~s, and treaties made, or ~.bich
shall be made, under their authority. • ."

v.
. For the Unit~d States it is asserted-Exoopt certain
Judges, the President ~ay remove all officers whether ex-

•
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ecutive or judicittl appointed by him with the Senate's
consent; and therein he cannot be limited or restricted
by Congress. The argument runs thus-The Constitution
gives the President all executive power of tho national
government except ns this is checked or controlled by some
other definite provision; power to remove is executive
and unconfined; accordingly, the President may remove
at will. Further, the President is required to take care
that the laws be faithfully e){ccute<l; ho cannot do this
unless he may remove at will all officers whom he ap~
points; therefore he has such authority.
The argument assumes far too much. Generally, the
actual ouster of an officer is executive action; but to prescribe the conditions under which this may be done is
legislative. The a.et of hanging a criminal is executive;
but to say when and where and how he shall be hanged is
clearly legislative. Moreover, officers may be removed
by ·direct legislation-the Act of 1820 hereafter referred
to did this. " The essence of the legislative authority is
to enact laws, or, in other words, to prescribe rules for the
regulation of the society; while the execution of the laws.
and the employment of the common strength, either for
this purpose, or for the common defense, seem to comprise
all the functions of the executive magistrate." The

•
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Federalist, No. LXXIV.
The legislature may create post offices and prescribe
qualifications, duties, compensation and tern:l· And it
may protect the incumbent in the enjoyment of his term
unless in some way restrained therefrom. The real ques~
tion, therefore, comes to this-Does any constitutional
pr0vision definitely limit tlre otherwise plenary power of
Congress over postmasters, when they are appointed by
the President with consent of the SenateY The question
is not the much-mooted one whether the Senate is part of
the appointing power under the Constitution and there. fore must participate in removals. Here the restriction
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and continued in the Postmaster Gener~l sole power of
appointment; but it omitted the earlier provision that
he should "be subject to the direction of the President
of the United States in perfonning th~ duties of -his
office."

The Act.of March 2, 1799, provided: 'tThat there be
established .at tho sent of Government of the United
Stales, a Gonoral Post Office, under the ·direction of a
P<mtm11ster Uoucral. The Postmaster General shall appoint nn .n.c:isistnnt, and such clerks as may be necessary ·
for performing tho business of hls office; he shall establish post offices, and appoint postmasters, at all such
places as shall appear to him expedient, on the post roads
that are or may be established by law." This provision
remained until 1836; and prior to that time all postmasters were appointed without designated terms and
were subject to removal by the Postmaster General alone.
In 18H Postmaster Genera.I Gr.anger appointed Senator
Leib postmaster at Philadelphia contrary to the known
wishes of President Madison. Granger was removed; but
Leib continued to hold his office.
John Quincy Adams records in his Mem.oirs (January 5,
1822), that the President "summoned an immediate
meeting of the members of the administration, which was
fully attended. It was upon the appointment of the
postmaster at Albany." A warm discussion arose with
much diversity of opinion concerning the propriety of the
Postmaster General's request for the President's opinion
concerning the proposed appointment. "The President
said he thought it very questionable whether he ought to
interfere in the. case at all." Some members severely
censured the Postmaster General for asking the President's opinion after having made up hiS own mind, holding it an attempt to shift responsibility. "I said I did
not see his conduct exactly in the same light. The law
gave the appointment of all the postmasters exclusively
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to the Postmast<~r General; but ho himself was removable from his own oflice at the plcasuro of tho President.
Now, Mr. Granger had been removed with disgrace by
President Mn.dison for appointing Dr. I..cib postmaster
at Philadelphia.. Mr. Meigs, therefore, in determining
to appoint Gcucral Van llcnsselaer, not only·excrciS(,>tl n
right but performed a duty of his office; but, with the
example of Mr. Granger's dismission before him, it was
quite justifiable in him to consult the President's whih,
· with the declared intention of conforming to it. I thought I
should have done the same under similar circumstances.''
Act of July 2, 1836 (5 Stat. 80, 87)-" That there shall
be appointed by the President of the United States, by
and with the advice and consent of the Senate, a Deputy
Postmaster for each post office at which the commissions
allowed to the postmaster amounted to one thousand dollars or upwards in· the year endiµg the thirtieth day of
June, one thousand eight hundred and thirty~five, or
which niay, in any subsequent year, terminating on the
thirtieth day of June, amount to or exceed that s-µm, who
shall hold his office for the term of four years, unless
sooner removed by the President." This is the first Act
which permitted appointment of .any postmaster by the
President; the first also which fixed terms for them. It
was careful to allow removals by the President, which
otherwise, under the doctrine of Marbury v. Madison, 1
Cranch. 137, would haye been denied him. An,d by this
legislation Congress itself terminated the services of postmasters who had been appointed to serve at w'ill.
The Act of 1863 (12 Stat. 701) empowered the Postmaster General to appoint and commission all postmasters
whose salary or compensation " have been ascertained to
be less than one thousand dollars." In 1864 five distinct
classes were created (13 Stat. 335); and the Act of 1872
(17 Stat. 292) provided-" That postmasters of the fourth
and fifth class shall be appointed and may be removed
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by. the Postmaster General, and all others shall be ap-

p~mted and .may be removed by the President, by and
wit? the advice and consent of the Senate, and shall hold
their offices for four years unlcs..<t sooner removed or suspended according to lnw."
. In 1874 (18 Stnt. 231, 233) postmasters were divided
mto fou~ classes according to compensation and the
sl11.t11te directed that those " of the first, second, and third
cJns~s shall- bo appointed and may be removed b the
Pres1dont;by and with the advice and consent of th:Sennto, an<l shall hokl their offices for four years unless sooner
removed or suspended according to law; and postmasters
of the fourth class shall be appointed and may be removed
by the Postmaster General, by whom all appointments
and removals shaII ,?e notified to the Auditor for the Post.
Office Department. This language reappears in § 6 Act
July 12, 1876, supra.
'
On July 1, 1925, there were 50,957 postmasters; 35,758
were of the fourth class.
Fo: 47 years (1789 to 1836) the President could neither
appo1~t nor re~ove any postmaster. The Act which first
prescribed defimte terms for these officers authorized him
to do both. Always it has been the duty of the President
to take care. that the postal laws" be faithfully executed";
but there did not spring from this any illimitable power
to remove postmasters.

VII.
The wri~t~n argument for the United St~tes by the
form:r Solicitor General avers that it is based on this
premise: " The l;"resident's supervision of the executive
branch of the government, through the necessary power of
r~~oval,. has alway? been recognized, and is now recognized, alike by considerations of necessity and the theory
o! gove~nment a~ an executive power, and is clearly indicated m the text of the Constitution, even though the
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power of removal is not expressly grunted." A disc~u:Rc
proceeding from that premise helps only ~ccause it n.1dicates the inability of diligent counsel to drncover ?' s~hd
basis for his contention. The words of the Constitution
ire enough to show that the frame:s nev~r supposed
1
orderly government required the President either to appoint or to remove postmnsters. Congrc~ may vest the
power to appoint and remove all of them m tl~o he~l of a.
department an<l thus exclude them from prcs1dentml 11,uthority. li'rom 1789 to 1836 the Postmaster General exercised these powers, .as to all postmast~rs (~tory on the
Constitution, § 1536), and the 35,000 m the fourth .class
are now under his control. For forty years the President
functioned and met his duty to " take care that the laws
be faithfully executed " without the semblance of power
to remove any postmaster. So I think the supposed necessity and theory of government are only vapors.

VIII.
Congress has authority to provide for post.masters .and
prescribe their compensation, terms and d~ties. It rn,ay
leave with the President the right to appoint. them with
consent of the Senate or direct another to appoint. In the
latter event United States v Perkins, 116 U. S. 483,. 485,
makes it clear that the right to remov~ may be rc;stnct?d.
But so the argument runs, if the President appomts with
con~ent of the Senate his right to :em?ve can i:ot ?e
abridged because Art. II of the Constitution ve~t~ ii: him
the "executive power," and this includes an illim1tab:e
right to remove. The Constitution em~owe;s. the President to appoint Ambassadors; other public mm~sters, consuls, judges of the Supreme Cour.t and supenor officers,
and no statute can interfere therein. But Con~ss m.ay
authorize both appointment and ;demo;al .ohf all infen?r
officers without regard to the PreSI ent s w1s es-:-~ven. m
direct opposition to them. This important d1stmction
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must not be overlooked. An<l consi<leration of the complete c~ntrol which Congress 'may exercise over inferior
officers 1~ enough to show the hollowness of the suggestion
that. a right to remove them may be inferred from the
Pres1<lent; s duty to "take ca~·c that the laws be faithfully
exelmted. 1 He cannot nppomt any inferior officer however humble, without legislative authorization· bu't such
officcl'S. ar? eRHcntinl to execution of the la~s.' Congress
nmy p10v1do as many or as few of them as it likes. It
m~y placo n.ll of them be.yond the President's control; but
t~11s would not suspen<l lus duty concerning foithf ul execution of the laws. Removtils, however important1 are not
so necessnry as appointments.
.

IX.

I find no suggestion of the theory that "'the executive
power" of Art; II, Sec. 1, includes all possible federal
authority executive in nature unless definitely excluded
by some constitutional provision, prior to the well-known
~ouse.debate of 1789, when Mr. Madison seems to have
given it support. A resolution looking to the establish~ent of ~n executive department-Department of For~1gn Affairs (afterw~ds State)-provided for a secreta.ry,
who ~all be appomted by the President by and with
the ady1ce and consent of the Senate and to;be removable.
by. the Pn;~dent." Discussion arose upon a motion to
s~rik~ out, to be removable by the President." The distmcbo~ between superior and inferior officers was clearly
recogmzed; also that the proposed officer was superior
and must be appointed by the President with the Sen?'te's consent. The bill prescribed no definite term-the
mcumbent would serve until death, resignation or re~oval. In the circumstances most of the speakers recogmz~d t~e rule !h~t where there is no constitutional or
legislative restncbon power to remove is incidental to
that of appointment. Accordingly, they thought the
23468°~27~13
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tl
ro >oscd officer; but many
Prosi<lent could remove le P 1 • , t of the Senate.
t <lo 80 ·with conscn
suppoS(,'<.i he mus
er to a point is joint.
They maintained that tbt :r~:r meml;ers spoke an<l gave
Twenty-four of tho fif Y .
<l
l y natters of ex. .
·l c
f tulton an sun< r 1
.
their views on t 1c _,ons i • 1 . dicatcs that nine, mcludpedicncy. T~1e rcc~d f~~
Presi<lcnl would have lhe
ing Mr. Madison, l oug
. at will ut11lrr direct conright to remove an oflicc\scrv,;~tg the Constitution did uot
stitutional grant; three t ~ot: 't ought not to bestow such
and although Congress ~1g~o~stitution did uot nnd Conpower; seven thought t. e. five were of opinion that the
gross cou:d no_t conf~ itthat Congress ought to confer it.
Constitution ?id not ut said anything which tends to
Thus, only nme membetrs t'
and fifteen emphatically
support the present con en ion,
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sition of the official recor~s w ffi by the President of.
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taining provisions ~;S~ly~c September 24, 1789, infra.
Acts of August 7,
'
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Following much discussion of Mi·. Madison's motio.n of
May 191 a special committee reported this bill to the
House on June 2. Debates upon it commenced June 16
and continued until June 24, when it passed by twentynine to twenty-two. The Senate gave it great consideration, commencing June 25, and passed it July 18, with
amendments accepted by the House July 20. The Diary
of Presklent John A<lams (Works 1851 ed., v. 3, p. 412)
shitcs •that the Senate voted nine to nine and that the
deciding vote was given by the Vice President in favor of
tho President's power to remove. He also states that Senator Ellsworth strongly supported the bill and Senator
Patterson voted for it. These senators were members of
the committee which drafted the Judiciary Bill spoken of
below.
It seems indubitable that when the debate began Mr.
Madison did not entertain the extreme view concerning
illimitable presidential power now urged upon us; and it
is not entirely clear that he had any very definite convictions on the subject when the discussion ended. Apparently this notion originated with Mr. Vining, of Delaware, who first advanced it on May 19. Considering Mr.
Madison's remarks (largely argumentative) as a whole,
they give it small, if any, support. Some of them, indeed, are distinclly to the contrary. He was author of
the provision that the Secretary shall " be removable by
the President "; he thought it "safe and. expedient to
adopt the clause," and twice successfully resisted its elimination-May 19 and June 19. He said: "I think it absolutely necessary that the President should have the power
of removing from office. . . . On the constitutionality of
the declaration I have no manner of doubt." " He believed they [his opponents] would not assert ;that any pa.rt
of the Constitution declared that the only way to remove
should be by impeachment; the contrary might be inf erred, because Congress may establish offices by· law;
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therefore, most certainly, it is in the diRcrction of the
legislature to say upon what terms the oflicc shull be
held, either during good behavior or during pleasure."
" I have, since the subject was last before the House, examined the Constitution with attention, and I acknowledge that it docs not perfectly correspond with the ideas
I cntcrtaiue<l of it from the first glance. • • . I have my
douuts whcthct· we arc not absolutely tied down to tho
construction dcchtrcd in the bill..•• If tho Constitution.
is silent, and it is a power the legislature h11vc a right to
confer, it will appeu.r to the world, if wo strike out the
clause, ns if we doubted the propriety of vesting it in the
President of the United States. I therefore think it best
to retain it in the bill." *
*This debate began May 19 in the Committee of the Whole on
Mr. Madison's motion-" That it is the opinion of this committee,
that there shnll be established an executive department, to be denominated the Department of Foreign Affairs, at the head of which there
shall be nn officer, to be called the Secretary to the Department of
Foreign Affairs, who shall bo appointed by the President, by and
with the ach·ice and consent of tho Senate; and to be removable by
the President."
The words " who shall be appoitited by the President, by and
"
b. ted t
,
with the advice and consent of the Senate, were o JeC
o as
superfluous since " the Constitution had expressly gi~en the power
of appointment in words there used," and Mr. Madison agreed to
their elimination.
Doubts were then expressed whether tho officer could be removed
by the President. The suggestion was that this coul~ only be d~ne
by impeachment. Mr. Madison opposed the suggestion, and said:
" I think the inference would not arise from a fair construction of the
words of that instrument. . • • I think it absolutely necessary
that the President should have the power of removing from
office. • • • On the constitutionality of the declaration I have
no manner of doubt."
Thereupon Mr. Vining, of Delaware, declared: " There were no
negative words in the Constitution to preclude the Preside~t from
the exercise of this power; but there was a strong presumption that
he was invested with it: because it was declared, that ~ executive

I
\
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W~iting t? Edmund Randolph, June 17, 1789, Mr.
Madison pomted out the precise point of the debate
"A v~ry intcrc~ting question is started-By whom officer~
appomte<l durmg pleasure by the President and Senate
are to be displaced." And on June 21, 1789, he advised
E~~und Pendleton of the discussion, stated the four
opm_i~,ns-~1e~~~! members, and said: " The lust opinion
pow~·: tihuuhl bo VUHtc<I in him, except in cases where it is otherwise
q1111lih1•'.li mi, !ur exa~ple, he could not fully exercise his executive
power m makmg treaties, unless with the advice and consent of the
Sr.nate--thc same in appointing to office."
Mr. Bland nm.I Mr. Jackson further insisted truit removal could
be ~ff~cted only ~hro~1gh impeachment, and Mr. Madison replied:
He did not conce11e.1t w:u; 11 proper construction of the Con.'3titution
to say ~hat there was no other mode of removing from oflice than
that by ltnpeachment; he believed this, as applied to the judges, might
be .the case; but he could never imagine it extended in the manner
which gentlemen contended for. He believed they would not assert
that any part of the Constitution declared that the only way t~
remove should be by impeachment; the contrary might be inferred
be.c:mse. C?n~ress ma'l'.' esta?lish offices by law; therefore, most cer~
tamly, It 1s m the d1scret1on of the legislature to say upon whnt
terms the office shall be }1eld, either during good behaviour or duriH"
"'
pleasure."
·
Late~ in the day Mr. Madison discussed various objections offered
a.nd sa~d: "I carui.ot b~t b.elieve, if gentlemen weigh well these conSJderat1ons, they. Will think it safe and expedient to adopt the clause."
Others spoke briefly, and. then, as the record recites, " The question
was n?w taken, and earned by a considerable majority, in favor of
de~larmg the power of removal to be in the President." The resolut1~n was repor~ed; the House concurred; and a committee (includmg Mr. Madison) .was appointed to prepare and bring in a bill.
" On June 2 the commi.ttee reported a bill, providing for a Secretary,
t~ be removable from office by the President of the United. States,"
which was read and referred to the Committee of tho Whole. It
was. taken up for consideration June 16, and the discussion continued
during five days. Members expressed radically different views
Among other things Mr. Madison said·
" I ~av~, sin~ the subject was last before the House, exnmined the
Constitution with attention; and I acknowledge that it does not
perfectly correspond with the ideas I entertained of it from the first
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[the one he held! has prevailed, but is tmbject to.v~rious
modifications, by the })Owcr of tho legiH1ttturo t~ lumt tho
duration of laws creating offices, or tho duration of tho
appointments for fill.in~ the:.°' and by the power over the
salaries nn<l appropriations.
.
Defending the Virginia, Resolutions (~f 1708! after
careful prcpu.rntion aided by long. experience "'.1th national affofrs, Mr. Mn<lison emphasized the doctrmc that
I
By a strict examination of the Constitution, on
g hantce. . • r~ to be it.s true principles and considering the great
w a appea
' l .
I
I . • to ooch
departments of the government in the re ut1011 t wy uwo.
other, I have my douhts wh?ther we. are not absoluwly tied down
to the construction declared m the bill. . · ·
.
" If this is the true construction of this inst~en~, the clause Ill
the bill is nothing more than explanatory of t?e meam~g ~£ the Constitution and therefore not liable to any pai:1acular obJect1on ?n that
t ' If the Constitution is silent, and it is a power the legislature
~:i:eU: rlght to confer, it will appear to the w~rl~, ~ we strike .out the
,,., if we doubted the propriety of vestmg it m the Presiden~ of
I USe,""'
ca
. 't . th bill"
the United States. I therefore think it best to retain l m ~
·
J
19 "the call for the question being now very general, it was
put~~all 'the words ' to be removabl~ by th~ President,' be struc~
out? It was determined in the negat1ve; bem~ yeas 20, nays 34.
There were further remarks, and " the comnuttee then rose and
reported the bill . . . to the House."
Discussion of the disputed provision was renewed on June 22. Mr.
Benson moved to amend the bill " so as to imply _the power of removal
· the President " by providing for a. Chief Clerk who should
t o be lil
'
h
'd · ·~n1 fficer
have custody of the records, etc., " whenever t e sru pnn?11X"'- o
hall be removed from office by the President of the Umted States,
~r in any other case of vacancy." He "hoped his amendm~n~ would
succeed in reconciling both sides of the House to the deCis1on and
· ti the minds of gentlemen." If successful he would move to
~~~en!ut the words, " to be removable b~ the President." After a
longed discussion the amendment prevailed; the much-challenged
~l~use was stricken out and the ambiguous one suggested by Mr.
Benson was inserted. June 24 the bill, thus amended, finall~ passed.
Five members once delegates to the Constitutio~al Convention took
art in the debate. Mr. Madison, Mr. Baldwin and Mr. Clym~r
~xpressed similar views; ~r. Sherman and Mr. Gerry were emphat14
cally of the contrary opuuon.
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the powers of the United States are" particular and limited," that the general phrases of the Constitution must
not be so expounded as to destroy the particular enumerations explaining and limiting their meaning, and that
latitudinous exposition would necessarily destroy the fundamental purpose Qf .the founders. He continued to hold
these p;cnernl views. In his letters he clearly exposed
tho narrow point under consideration by the first Congress, also the modification to which his views were subject, nud he supported, ·during the same session, the Judiciary Act and probably the Northwest Territory Act,
which contained provisions contrary to the sentiment
now attributed to him. It therefore seems impossible to
regard what he once said in support of a contested measure as present authority for attributing to the executive
those illimitable and undefinable powers which he thereafter reprobated. Moreover, it is the fixed rule that
debates are not relied upon when seeking the meaning or
effect of statutes.
But if it were possible to spell out of the debate and
action' of the first Congress on the bill to establish the
Department of Foreign Affairs some support for the
present claim of the United States, this would be of little
real consequence, for the same Congress o.n at least two
occasions took the opposite position; and time and time
again subsequent congresses have done the same thing. It
would be amazing for this Court to base the interpretation of j:l. constitutional provision upon a single doubtful
congressional interpretation when there have been dozens
of them extending through a hundred and thirty-five
years, which are directly to the contrary effect.
Following the debate of 1789 it became the commonly
approved view ·that the Senate is not a part of the appointing power. Also it became accepted practice that
the President might remove at pleasure all officers appointed by him when neither Constitutio.n nor statute
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prohibited by prescribing a fixed term or otherwise. Prior
to 1820 very few officers held for definite terms; generally
they were appointed to serve at pleasure, an<l Mr. Madison seems always to have regarded this as the proper
course. He emphatically disapproved the Act of 1820,
which prescribed such terms, and eyen dotibted its constitu tionulity. Madison's Writings, 1865 ed., vol. 3, p.
19G. It was said that, "He thought the tenuro of all
subordin.ato executive officers was necessarily the plcnsurc
of tho chief by whom they were commissioned. If they
could be limited by Congress to four years, they might
to onc--to a month-to a day-and the executive power
might thus be annihilated." Diary, John Quincy Adams,
1875 ed., vol. VII, p. 425.
During the early administrations removals were infrequent and for adequate reasons. President Washington
removed ten officers; President John Adams, eight.
Complying with a Resolution of March 2, 1839, President Van .Buren sent to the House of Representatives,
March 13, 1840, ".a list of all [civil] officers of the Government deriving their appointments from the nomination of the President and concurrence of the Senate whose
commissions are recorded in the Department of State and
who have been removed from office since the 3rd of
March, 1789." Document No. 132, 26th Cong., 1st Sess.
Two hundred and eight had been removed; and, after a
somewhat careful survey of the statutes, I think it true
to say, that not one of these removals had been inhibited
by Congress. On the contrary, all were made with its
consent, either implied from authorization of the appointment for service at pleasure or indicated by express
words of the applicable statute. The Act of 1789 authorized appointment of marshals for four years, removable
at pleasure. The Act of 1820 established definite terms
for many officers, but directed that they " shall be re~ov
able from office at pleasure." The Act of 1836 prescribed
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fixed terms for certain postmasters and expressly provided for removals by the President.
A summary of the reported officers with commissions
in the State Department who were removed, with the
number in each class, is in the margin.* The Secretary
of the Treasury reported that twenty-four officers in that
Dcpnrtrnent hud been removed "since the burning of the
Trcusmy Building in 1833." The Postmaster General
report.e<l that thirteen postmasters appointed by tho
President had been dismissed (prior to 1836 all postmasters were appointed by the Postmaster Gener.al; after
that time the President had express permission to dismiss those whom he appointed). Nine Indian Agents
were removed. One hundred and thirty-nine commissioned officers of the army and twenty-two of the navy
were removed. I find no restriction by Congress on the
President's right to remove any of these officers. See
Wallace v. United States, 257 U. S. 541.
Prior to the year 1839, no President engaged in the
practice of removing officials contrary to congressional di-

* Officers with commissions in the State Department who were
removed: Collectors of customs, 17; collectors and inspectors 25 ·
surveyors of ports, 4; surveyors and inspectors, 9·' supervisors' , 4·,'
naval officers, 4; marshals, 28; district attorneys, 23; principal
assessors, 3; collectors of direct taxes, 4; consuls, 49; ministers
abroad, 5; charges des affaires, 2; secretaries of legation, 3; Secretary
of State, 1; Secretary of War, 1; Secretary of the Treasury, 1;
Secretary of the Navy, 1; Attorney General, 1; Commissioner of
Loans, 1; receivers of public moneys, 2; registers of land offices, 2;
Agent of the Creek Nation, 1; Register of the Treasury, l; Comptroller of the Treasury, 1; auditors, 2; Treasurer of the United Statc$,
1; Treasurer of the Mint, 1; Commissioner of Pu~lic Buildings, 1;
Recorder of Land Titles, 1; Judge of territory, 1; secretaries of territories, 2; Commissioner for the adjustment of private land claims,
1; surveyors-general, 2; surveyors of the public lands, 3.
Officers in the Treasury Department who were removed: Surveyor
and inspector, 1; naval officer, 1; appraisers, 2; collectors, 2; surveyors, 2; receivers of public moneys, 12; registers of the land office, 4.
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rcction. There is no suggestion of any such practice
which originated a.fter ilmt <late.
Rightly understood the debate and Act of 1789 and
subsequent practice afford no support to the claim now
advanced. In Marbury v. Madison, supra, this court expressly repudiated it, and that decision has never been
overruled. On the contrary, Shurtleff v. United States,
189 U~ S. 311, clearly recognizes the right of Congress to
impose restrictions.
Concerning the legislative and practical construction
following this debate Mr. Justice Story wrote ( 1833) :
"It constitutes perhaps the most extraordinary case in
the history of the government of a power, conferred by
implication on the executive by the assent of a bare majority of Congress, which has not been questioned on
many other occasions. . . . Whether the predictions of
the original advocates of the executive power, or those
of the opposers of it, are likely, in the future progress of
the government, to be realized, must be left to the sober
judgment of the community, and to the impartial award of
time. If there has been any aberration from the true
constitutional exposition of the power of removal (which
the reader must decide for himself), it will be difficult,
and perhaps impracticable, after forty years' experience,
to recall the practice to the correct theory. But, at all
events, it will be a consolation to those who love the
Union, and honor a devotion to the patriotic discharge
of duty, that in regard to ' inferior officers' (which. appellation probably includes ninety-nine out of a hundred of
the lucrative offices in the government), the remedy for
a.ny permanent abuse is still within the power of Congress, by the simple expedient of requiring the consent
of the Senate to removals in such cases." Story on the
Constitution, §§ 1543, 1544.
Writing in 1826 (*309, 310) Chancellor Kent affirmed:
"The Act [the Judiciary Act of September 24, 1789, § 27]
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1:1t1ys, that the marshal shall be removable at pleasure,
without saying by whom; and on the first organization
of the government, it was made a question whether the
power of removal, in case of officers ,appointed to hold at
pleasure, resided 1mywhcre but in the body which ap- ·
pointed, and of course whether the consent of the Senate
was not requisite to remove. This was the construction
givrn1 to the Constitution while it was pending for ratification before the state conventions, by the author of
The Federalist. . . • But the construction which was
given to the Constitution by Congress, after great consideration und discussion, was different. In the Act for
establishing the Treasury Department, the Secretary was
contemplated .as being removable from office by the President. The words of the Act are, ' That whenever the
Secretary shall be removed from office by the President
of the United States, or in any other case of vacancy in
the office, the assistant sh.all act,' &c. This amounted to
a legislative construction of the Constitution, and it has
e~~r since b~en acquiesced in and acted upon, as of de·
cIS1ve ~uthonty in the case. It .applies equally to every
other officer of government appointed by the President
and Senate, whose, term of duration is not specially
declared."
. These great expounders had no knowledge of any prac, tical construction of the Constitution sufficient to support the theory here advanced. This court knew nothin(J'
of it in 1803 when it decided Marbury v. Madison; and
we have the assurance of Mr. Justice McLean (United
States v. Guthrie, 17 How. 284, 305) that it adhered to
the view there expressed so long as Chief .Justice Marshall lived. And neither Calhoun, nor Clay, nor "Webster knew of any such thing during the debate of 1835
when they advocated limitation, by further legislation, of
powers granted to the President by the Act of 1820.
If the remedy suggested by Mr. Justice Story and long
supposed to be efficacious should prove to be valueless,
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I supposo Congress may enforce its will by empowering
the courts or heads of departments to appoint all oilicers
except representatives abroad, certain judges and a fow
"superior " officers-members of the cabinet. And in
this event the duty to "take care that the laws be faithfully executed" would remain notwithstanding the President's lack of control. In view of this possibility, under
plain provisions of the Constitution, it seems m1eless, if
not, indeed, presumptuous, for courts to discus8 nmtters
of supposed convenience or policy when considering the
President's power to remove.

x.
Congress has long and vigorously .asserted its right to
restrict removals and there has been no common executive practice based upon a contrary view. The President has often removed, and it is admitted that he may
remove, with either the express or implied assent of Congress; but the present theory is that he may override the
declared will of that body. This goes far beyond any
practice heretofore approved or followed; it conflicts with
the history of the Constitution, with the ordinary rules
of interpretation, and with the construction approved by
Congress since the beginning and emphatically sanctioned
by this court. To adopt it would be revolutionary.
The Articles of Confederation contained no general
grant of executive power.
The first constitutions of the States vested in a governor or president, sometimes with and sometimes without a council, "the executive power," "the supreme
executive power "; but always in association with carefully defined special grants, as in the federal Constitution itself. They contained no intimation of executive
powers except those definitely enumerated or necessarily
inferred therefrom or from the duty of the executive to
enforce the laws. Speaking in the Convention, July 17,
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Mr. Madison said: "The executives of the States are in
general little more than cyphers; the legislatures omnipotent."
In the proceedings of the Constitutional Convention no
hint can be found of any executive power except those
definitely cnumcrntcd or inferable therefrom or from the
duty to enforce the Ia.ws. In the notes of Rufus King
(Juno 1) upon the Convcution, this appears"WHsou-an cxtivo. ought to possess the powers of
sccrcsy, vigour & Dispatch-and to be so constituted as
to be rcsponsiblc-Extive. powers are designed for the
execution of Laws, an<l appointing Officers not otherwise
to be appointed-if appoin.Lments of Officers a.re made
by a sing. Ex he is responsible for the propriety of the
eame. Not so where the Executive is numerous.
"Mad: agrees wth. Wilson in his definition of executive powers-executive powers ex vi termini, do not include the Rights of war & peace &c. but the powers shd.
be confined and defined-if la.rge we shall have the Evils
of elective Monarchies-probably the best plan will be a
single Executive of long duration wth. a Council, with
liberty to depart from their Opinion at his peril-." Farrand, Records Fed. Con., v. I, p. 70.
If the Constitution or its proponents had plainly
avowed what is now contended for there can be little
doubt that it would have ·been rejected.
The Virginia plan, when introduced, provided" That a national executive be instituted; to be chosen
by the national legislature for the term of
years, to
receive punctually at stated times, a fixed compensation
for the services rendered, in which no increase or diminution shall be made so as to affect the magistracy, existing
at the time of increase or diminution, and to be ineligible
a second time; and that besides a general authority to ·
execute the national laws, it ought to enjoy the executive
rights vested in Congress by the Confederation.
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"That the executive and a convenient number of tho
national judiciary, ought to compose a council of revision with authority to examine every act of the nn,tional
legisfature before it shall operate, and every act of a particubr legislature before a negative thereon shall be
final; and that tho dissent of the said council slrnll amount
to a rejection, unless the act of the national legislature be again passed, or that of a particular lcgisla.turo
be again· negatived by .
of the members of each
branch."

This provision was discussed and amended. When reported by the Committee of the Whole and referred to the
Committee on Detail, June l,.3, it read thus--" Resolved,
That a national executive be instituted to consist of a
single person, to be chosen by the national legislature for
the term of seven years, with power to carry into execution the national laws, to appoint to offices in cases not
otherwise provided for-to be ineligible a second time,
and to be removable on impeachment and conviction ·of
malpractices or neglect of duty-to receive a fixed stipend
by which he may be compensated for the devotion of his
time to public service to be paid out of the national treasury. That the national executive shall have a right to
negative any legislative act, which shall not be afterwards
passed unless by two-thirds of each branch of the national
legislature."
The Committee on Detail reported: "Sec. 1. The executive power of the United States shall be vested in a
single person," etc. This was followed by Sec. 2 with the
clear enumeration of the President's powers and duties.
Among them were these: " He shall from time to time
give information to the Legislature of the state of the
Union • • . He shall take care that the laws of the
United States be duly and faithfully executed •..
He shall receive ambassadors • • • He shall be commander-in-chief of the Anny and Navy." Many of these
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wero taken from the New York Constitution After
furtl.1cr discussion the enumerated powers were s~mewhat
modified nnd others ·were added, among them (September 7), the power " to call for the opinions of the heads
of departments, in writing."
It is beyond tho ordinary imngination to picture forty
or ~fty c~1pabl~ rnm.1, presided over by George Washington,
vnmly chscussrng, rn the l1eat of a Philadelphia summer
whether express authority to require opinions in writin~
Hho111tl be delegated to a President in whom they had al:
ready vested the illimitable executive power here claimed
The New Jersey plan·
11
That the Uuitod States in Congress be authorized to
elect. a f~deral executive to consist of
persons, to
contmue m office for the term of
years to receive
pun~tual~y at ~tated times a fixed compensati~n for their
services, m which no increase or diminution shall be made
s? as to affec~ the persons composing the executive at the
time of such mere.ase or diminution, to be paid out of the
federal treas~ry; to be incapable of holding any other
office or appomtment during their time of service and for
years thereafter; to be ineligible a second time and
removable. by Co?-gress on application by a majority of
the. executi:es of the several States; that the executives
,besides their general authority to execute the federal acts
ought to app~int all fede.r~l officers not otherwise provided
for, .and to direct all rmlitary operations; provided that
none of the persons composing the federal executive shall
on any occasion take c,ommand of any troops, so as per·
sonally to conduct any enterprise as general or in other
capacity."
The sketch offered by Mr. l.Iamilton" Tho supreme executive authority of the United States
to be vested in a governor to be elected to serve during
good behavior-the election to be made by electors chosen
by the people in the election districts aforesaid-the au-
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thoritics and functions of the executive to be as follows:
to ha.vo a negative on all laws about to bo passed, and
the execution of all laws passed; to have the direction
of war when authorized or begun; to have with the advice
and approbation of the Senate the power of making all
trcn,ties; to havo the sole appointment of the heads or
chief officers of the departments of Finance, War and
l<'oreign Affairs; to have the nomination of all other oflicm·s (ambas&'l.dors to foreign nations includetl) subject to
the apprnLation or rejection of the Smmtc; to fuwc tho
power of pardoning all offences except lronson; which he
shall not pardon without the approbation of the Senate."
XI.
The Federalist, Article LXXVI by Mr. Hamilton, says:
" It has been mentioned as one of the advantages to be
expected from the co·operation of the Senate, in the busi·
ness of appointments, that it would contribute to the
stability of the administration. The consent of that body
would be necessary to displace as well as to appoint. A
change of the Chief Magistrate, therefore, would not
occasion so violent or so general a revolution in the
officers of the government as might be expected, if he were
the sole disposer. of offices. Where a man in any station
had given satisfactory evidence of his fitness for it, a new
President would be restrained from attempting a change
in favor of a person more agreeable to him, by the apprehension that a discountenance of the Senate might frus-trate the attempt, and bring some degree of discredit upon
himself. Those who can best estimate the value of a
steady administration will be most disposed to prize a
provision, which connects the official existence of public
men with the approbation or disapprobation of that body,
which, from the greater permanency of its own composi-.
tion, will in all probability be less subject to inconstancy
than any other member of the government."
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nnd assented to removal of the first civil officers for whom
it prescribed fixed terms. It was wholly unaware of the
now-supposed construction of the Constitution which
would render these provisiorn'J improper. There had been
no such construction; tho earlier measure and debate reJnted to an officer appointed by legislative consent to
fi<'rve nt will and whatever was said must be limited to
· that precise point.

On August 18, 1789, the President nominated, and on
the twentieth the Senate "did advise and consent" to
the appointment of, the foIIowing officers for the Territory: Arthur St.. Clnir, Governor; Winthrop Sargent,
Secretary; Samuel Holden Parsons, John Cleves Symmes
and William Barton, judges of the court.
The bi11 for the Northwest Territory was a House
men.sure, framed and presented July 16, 1789, by a specin1 committee of which Mr. 'Sedgwick, of Massachusetts,
wns a member, and pissed July 21 without roll calJ. The
Senate adopted it August 4. The debate on the bill to
create the Department of Foreign Affairs must have been
fresh in the legislative mind; and it should be noted that
Mr. Sedgwick had actively supported the power of removal when that measure was up.
Th~ Act of September 24, 1789 (c. 20, § 27, 1 Stat. 73,
-87), provided for another civil officer with fixed tenn.
"A marshal shall be appointed in and for each district
for the term of four years, but shall be removable from
office at pleasure, whose duty it shall be", etc. This Act
nlso provided for district attorneys and an Attorney Gen<'ral without fixed terms and said nothing of removal.
The legislature must have understood that if an officer be
. given a fixed term and nothing is said concerning removal
he acquires a vested right to the office for the full period;
also that officers appointed without definite terms were
subject to removal by the President .at will, assent of
Congress being implied.
·
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This hill was a Senate measure, prepared by a committee of which Senators Ellsworth and Paterson wero
members and introduced June 12. It was much considered between June 22 and July 17, when it pas.sed the
Senato fourteen to six. During this same period . t?e
Houso bill ·to create the Department of Foreign AffaJrs
wa.s under consideration by the .Senate, and ,senatoi:s
E1lsworlh and Paterson both gave it support. 'lho Judiciary bill went to the IIo?so July 20, an.cl there pttHHed
September 17. Mr. Madison supporte<l it..
If the theory of illimitable executive power now urged
. is correct, then the Acts of August 7 and September. 2.4
contained language no less objectionable than the original phrase in the bill to establish the Department of
Foreign Affairs over which the long debate arose. As
nobody objected to the provisions concerning removals
and life tenure in the two later Acts it seems plain enough
that the first Congress never ent;rtained the constitutional views now advanced by the United States. As
shown by Mr. Madison's letter to Edmund Randolph,
supra, the point under discussion w~s the power to remove officers appointed to serve at will. Whatever effect
is attributable to the nction taken must be confined to
such officers.
··
Congress first established courts in the District of Columbia by the Act of February 27, 1801, c.
2 Stat. 103.
This authorized three judges to be appomted by the
President with consent of the Senate "to hold their respective offices during good behavior." The sa?1e te.nure has been bestowed on all subsequent superior District of Columbia judges. The same Act also provided
for a marshal, to serve during four years, subject to removal at pleasure; for a district a~torney without definite term and " such number of discreet persons to be
justices
the peace, as t!1e Pr:sident of. the United.
States shall from time to tune thmk expedient, to con-
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tinuo in offico five years." Here, again, Congress undertook. 1o protect inferior officers in the District from exccmtivc mtcrfcrence, und the same. policy has continued
down to t11is time. (Sec Act of February 9 1893 c 74
'27 Stat. 434.)
'
' . '
The· Acts providing "for tho government of the TerrHory of the United States south of the River Ohio"
0 7'.JO), nud for tl.ie ~rganizatio11. of the Territories of
111<!11.mt~ (1800), Illmms (1809), and Michigan (1805), all
1wovu~cd lhllt the government should be similar to that
;~ta~lished by the ordinance of 1787, for tlie Northwest
fomtory. Judges for tho Northwest Territory were ap11ointc<l for life. .
TJ.1e Act estab.lishing the territorial government of Wisc~o:1s111 (1.836) dlrected; " That the judicial power of the
smd Territory shall be vested in a supreme court, district
courts, probate courts, and in justices of the peace. The
su pr~mc ~ourt shall consist of a chief justice and two
nssocmte Judges, any two of whom shall be a quorum and
w~w ,sha1! hold a term at the seat of government of the
sn.1t! I'err1tory annually, and they shall hold their offices
dunng good behaviour."
The organization Acts for the territories of L~uisiana
(18~4), Iowa (1838), Minnesota (1849), New Mexico
{1~50), Utah (1850), North Dakota (1861), Nevada
(18~1), C~:orado (1861), and Arizona (1863), provided
fqr 1uc1~s to serve for four years." Those for the orgamzat10n of Oregon (1848), Washington (1853) Kansas
(1854), Nebraska (~854), Idaho (1863), Montan~ (1864),
Alnska (188~), Ind1a;i Territory (1889), and Oklahoma
(18?0), ~rov1ded for Judges "to serve for four years, and
untll thell' successors shall be appointed and qualified "
'fhose for M~~souri (1812), Arkansas (1819), Wyomi~g
psos), Hawaa (1900), and Florida (1822), provided tha.t
Judges shou1d be appointed to serve "four years unless
sooner removed;" "four years unless sooner removed by

•
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the President;" "four years unless sooner removed by
the President with the consent of the Senate of tl1e
United States; '' "who shall be citizens of the Territory
of Hawaii and shall be appointed by the President of
tho United States, by and with the advice and consent
of the Senate of the United States, and may bo removed
by tho President; " " for tho term of four years aml
no longer."
.
May 15, 1820, President Monroe approved the first general tenure of office Act, c. 102, 3 Stat. 582. If directed" All district attorneys, collectors of the customs, naval
officers and surveyors of the customs, navy agents, receivers of public moneys for lands, registers of the land
offices, paymasters in the army, the apothecary general,
the assistant apothecaries general, and the commissary
general of purchases, to be appointed under laws of the
United States, shall be appointed for the term of four
years, but shall be removable from office at pleasure.
[Prior to this time these officers were appointed without
term to serve at will.]
.
" Sec. 2. • • . The commission of each and every
of the officers named in the first section of this Act, now
in office, unless vacated by removal from office, or otherwise, shall cease and expire in the manner following: All
such commissions, bearing date on or before the thirtieth
day of September, one thousand eight hundred and fourteen, shall cease and expire on the day and month of thc»r
respective dates, which shall next ensue after the thirtieth
day of September next; all such commissions, bearing date
after the said thirtieth day of September, in the year one
thousand eight hundred and fourteen, and before the first
day of October, one thousand eight hundred and sixteen,
shall cease and expire on the day and month of their
respective dates, which shall next ensue after the thirtieth
day of September, one thousand eight hundred and
twenty~one. And all other such commissions shall cease
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an~ expire a~ the expi~~tion of the term of four years from
~heir respective dates. Thus Congress not only asserted
its power of control by prescribing terms and then giving
assent to removals, but it actually removed officers who
were serving at will under presidential appointment with
consent of tho Senate. 'rhis seems directly to conflict
with the notion that removals are wholly executive in
their nature.

XIII.
The cl~ii_n advan~ed for the United States is supported
by n~ opmion of tins court, and conflicts with Marbury v.
Jl!a~ison (1803), supra, concurred in by all, including Mr.
Justice Paterson, who was a conspicuous member of the
Constitutional Convention and, as Senator from New
Jersey, participated in the debate of 1789 concerning the
power to remove and supported the bill to establish the
Department of Foreign Affairs.
By an original proceeding here Marbury sought a mandamus requiring Mr. Madison, then Secretary of State
to deliver a commission signed by President Adams whicl;
showed his appointment (under the Act of February 27
1801) as Justice of the Peace for the District of Colu:i:n~
bi~, "to continue in office five years." The Act contmncd ~o provision concerning removal.* As requi~ed
l~y the circumstances the court first considered Marbury's
r1ght to demand the commission and affirmed it Mr
Chief Justice Marshall said·
·
" It is, therefore, decidedly the opinion of the court
that when a commission has been signed by the President:
*Mr. Lee (theretofore Attorney General of the United States}
. counsel for Marbury, distinctly claimed that the latter was appointed
to serve for a ~efinite term independent of the President's will, and
upon that predicate rested the legal right which he insisted should
Le c~forccd by mandamus. Unless that right existed there was no
C>Crninon-no propriety, indeed-for considering the court's power
to declare an Act of Congress invalid.
·
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tho appointment is ma<le; and that the commission ia
complete when the seal of the United States hns been
affixed to it by the Secretary of State.
"Where an officer is removable at the will of the executive, the circumstance which completes his appointment
is of no concern; because the act is at any time revocable i
and the commission may be arrested, if still in the office.
But when the officer is not removable at the will of the
executive, the appointment is not revocable, and cnnnot
be annulled. It has conferred legal rights which cannot
be resumed.
" rr110 discretion of the executive is to be exercised until
the appointment has been made. But having once made
the appointment, his power over the office is terminated
in all cases, where by law the officer is not removable by
him. The right to the office is then in the person appointed, and he has the absolute, unconditional power of
accepting or rejecting it.
"Mr. Marbury, then, since his commission was signed
by the President, and sealed by the Secretary of State,
was appointed; and as the law creating the office, gave the
officer a right to hold for five years, independent. of the
executive, the appointment was not revocable, but vested
in the officer legal rights, which are protected by the laws
of his country. [This freedom from executive interference had been affirmed by Representative Bayard in February, 1802, during the debate on repeal of the Judiciary
Act of 1801.]
"To withhold his commission, therefore, is an act
deemed by the court not warranted by law, but violative
of a vested legal right. • • • .
" The office of justice of peace in the District of Colum~
bia is such .an office [of trust, honor, or pro:fi t] • . • • ~
It has been created by special Act of Congress, and has
been secured, so far as the laws can give security, to the
person appointed to fill it, for five years. . • • •
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" It is, then, the opinion of the court-1st. That by
signing tho commission of Mr. Marbury, the President of
the United Stutes appointed him a justice of peace for
the County of Washington, in the District of Columbia;
und that the seal of the United States, affixed thereto by
the Secretary of· State, is conclusive testimony of the
verity of Ow sig11at11n~, nnd of the completion of the appoi11l 1rnml.; and t hiit the appointment conferred on him a
kgnl right to the oflicc for the space of five years. . . .
11
II hns alrewly been statc<l that the applicant has, to
that commission, 11 vested legal right, of which the executive cannot deprive him. Uc haa been appointed to an
office, from which he is not removable at the will of the
executive; and being so appointed, he has u. right to the
commission which the ·Secretary has received from tho
President for his use."
·
The point thus decided was directly presented and
essential to proper disposition of the cause. If the doctrine now advanced had been approved there would have
been no right to protect and ·the famous discussion and
decision of the great constitutional question touching the
power of the court to declare an Act of Congress without
cllect would have been wholly out of place. The established rule is that doubtful constitutional problems must
not be considered unless necessary to determination of the
cu.use. The sometime suggestion, that the Chief Justice
indulged an obiter dictum, is without foundation. The
court must have appreciated that unless it found Marbury had the legal right to occupy the office irrespeative
of the President's will there would be no necessity for
passing upon the much-controverted and far-reaching
power of the judiciary to declare an Act of Congress without effect. In the circumstances then existing it would
have been peculiarly unwise to consider the second and
.more important question without first demonstrating the
necessity therefor by ruling upon the first. Both points
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were clearly presented by the record, and they .were <le·
cided in logicnl sequence. Cooley'B Constitutional Limitations, 7th ed., 231 *.
But, russuming that it was unnecessary in Marbury v:
M'fl,dison to determine the right to hold the office, nevertheless this Court deemed it cssentinl and decided it. I
can not think this opinion is less potential than Mr.
Madison's argument during a heated debate concerning an
office without prescribed tenure.
This opinion shows clearly enough why Congress, when
it directed appointment of marshals for definite tenns by
the Act of 1789, also took pains to authorize their removal.
The specification of a term without more would have prevented removals at pleasure.
We are asked by the United States to treat the definite
holding in Marbury v. Madison that the plaintiff was not
subject to removal by the President at will as mere
dictum-to disregard it. But a solemn adjudication by
this Court may not he so lightly treated. For a hundred
and twenty years that case hi.us been regarded as among
the most important ever decided. It lies at the very
foundation of our jurisprudence. Every point determined
was deemed essential, and the suggestion of dictum, either
idle or partisan exhortation, ought not to be tolerated.
The point here involved was directly passed upon by the
great Chief Justice, and we must accept the result unless
prepared to express direct disapproval and exercise ..the
transient power which· we possess to overrule our great
predecessors-the opinion cannot be shunted.
At the outset it became necessary to determine whether
Marbury had any legal right which could, prima facie at
lerust, create a justiciable or actual case arising under the
laws pf the United States. Otherwise, there would have
*At this time the power of the court to declare Acts of Congress
unconstitutional was being vigorously denied. The Supreme Court.
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boon nothing more than a moot cause; the proceeding
would have been upon an hypothesis; and he woul<l have
11hown no legal right whatever to demand an adjudication
on the question of jurisdiction uml constitutionality of the
statute. The court proceeded upon the view that it would
not determine nn important and far-reaching constitutionnl question unless presented in a properly-justiciable
cnuse by one asserting a clear legal right susceptible of
pro"tcction. It emphatically declared, not by way of argunmnt m· illustration, but as definite opinion, that the appointment of Mnrbury "conferred on him a legal right to
the office for the space of five years," beyond the President's power to remove; and, plainly on this premise, it
thereupon proceeded to consider the grave constitutional
question. Indeed, if Marbury had failed to show a legal
right to protect or enforce, it could be urged that the decision as to. invalidity of the statute lacked force as a prece<lent, because rendered upon a mere abstract question
raised by a moot 'case. The rule has always been cautiously to avoid passing upon important constitutional
questions unless some controversy properly presented requires their decision.
The language of Mr. Justice Matthews in Liverpool,
etc., Steamship Co. v. Commissioners of Emigration, 113
U. S. 33, 39, is pertinent" If, on the other hand, we should assume the plain·
tiff's case to be within the terms of the statute, we should
have to deal with it purely as an hypothesis, and pass
upon the constitutionality of an Act of Congress as an
ab!!ltract question. That is. not the mode in which this
court is accustomed or willing to consider such questions.
It hns no jurisdiction to pronounce any statute, either of a
State or of the United States, void, because irreconcilable
with the Constitution, except as it is called upon to adjudge the legal rights of litigants in actual controversies.
In the exercise of that jurisdiction, it is bound by two
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rules, to which it has rigidly adhered, 0110, never to anticipate a question of constitutional law in advance of tho
necessity of deciding it; the other never to formulate a
rule of constitutional law broader than is required by the
precise facts to which it is to be applied. These rules are
snfc guides to sound judgment. It is the dicta.te of wisdom to follow them closely and carefully."
Also the words of Mr. Justice Brewer in Union Pacific
Co. v. },Jason City Co., 199 u. s. mo, 1G6-" Of COUl'Kc,
where thero are two grounds, upon either of which tho
judgment of the trial court can be rested, and the appellate court sustains both, the ruling on neither is obiter,
but each is the judgment of the court and of equal validity
with the other. Whenever a question fairly arises in the
course of a trial, and there is a distinct decision of that
question, the ruling of the court in respect thereto can, in
no just sense, be called mere dictum. Railroad Companies
v. Schutte, 103 U. S. 118, in which this court. said (p.
143): 'It can not be said that a case is not authority on
the point because, although that point was properly presented and decided in the regular course of the consideration of the cause, something else was found in the end
which disposed of the whole matter. Here the precise
question was properly presented, fully argued and elaborately considered in the opinion. The decision on this
question was as much a part of the judgment of the court
as was that on any other of the several matters on which
the case as a whole depended.'"
And see-Chicago, etc., Railway Co. v. Wellman, 143
U. S. 339, 345; United States v. Chamberlin, 219 U. S.
250, 262; United States. v. Title Insurance Co., 265 U.S.
472, 486; Watson v. St. Louis, etc!, Ry! Co., 169 Fed. 942,
944, 945.
•
Although he was intensely hostile to Marbury v. Madi~
son, and refused to recognize it as authoritative, I do
not find that Mr. Jefferson ever controverted the view
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that an officer duly appointed for a definite time, without
moro, held liis place free from arbitrary removal by the
President. If there had been any generally-accepted
opinion or practice under which he could have dismissed
such an officer, as now claimed, that ca.use would have
been a rather farcical proceeding with nothing substantial
at issue, since tlw incumbent could have been instantly
removed. And, asuming such doctrine, it is hardly possible tlint Mr. Jefferson would havo been ignorant of the
practical way to end the controversy-a note of dismissal
or removal. Evidently ho ]mow nothing of the congressionn1 interpretation and c01mequent practice here insisted
on. And this notwithstanding Ml'. Madison sat at his
side.
Mr. Jefferson's letters to Spencer Roane (1819) and
George Hay (1807) give his views. "In the case of
. l\farbury and Madison, the federal judges declared that
commissions, signed and sealed by the President, were
valid, although not delivered. I deemed delivery essential to complete a deed, which, as long as it remains in
the hands of the party, is as yet no deed, it is in posse
only, but not in esse, and I withheld delivery of the commissions." I think it material to stop citing Ma.rbury v.
Madison as authority and have it denied to be law. "1.
Because the judges, in the outset, disclaimed all cognizance of the case, although they then went on to say what
would have been their opinion, had they had cognizance
of it. This, then, was confessedly an extrajudicial opinion.
and, as such, of no authority. 2. Because, had it been
judicially pronounced, it would have been against law;
for to a commission, a deed, a bond, delivery is essential
to give validity. Until, therefore, the commission is delivered out of the ha.nds of the executive and his agents,
it is not his deed."
The judges did not disclaim all cognizance of the
cause-they were called upon to determine the question
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irrespective of tho result rei:whcd-aml, whether rightly
or wrongly, they distinctly held that actuu.l .delivcry of tho
commission was not essential. That qu<.,>Stion docs not
now arise-here the commission wa.s delivered and the
appointee took office.
Ex parte J/ennen (183!)), 13 Peters 230, 258, involved
tho power of a United States District Judge to dismiss at
will the clerk whom he had appointed. Mr. Justice
Thompson said" 'l'he Constitution is silent with respect to tho power
of removal from office, where the tenure is not fixed. It
provides, that the judges, both of the supreme and inferior
courts, shall hold their offices during good behaviour. But
no tenure is fixed for the office of clerks. Congress has by
law limited the tenure of certain officers to the term of
four years, 3 Story, 1790; but expressly providing that
the officers shall, within that term, be removable at pleasure; which, of course, is without requiring any ca.use for
such removal. The clerks of courts are not included
within this law, and there is no express limitation in the
Constitution, or laws of Congress, upon the tenure of the
office.
"All offices, the tenure of which is not fixed by the
Constitution or limited by law, must be held either during good behavior, or (which is the same thing in contemplation of law) during the life of the incumbent; or
must be held at the will and discretion of some department
of the government, and subject to removal at pleasure.
"It cannot, for a moment, be admitted, that it was the
intention of the Constitution, that those offices which are
denominated inferior offices should be held during life.
And if removable at pleasure, by whom is such removal
to be made? In the absence of all constitutional provision, or statutory regulation, it would seem to be a
sound and necessary rule, to consider the power of removal ·
as incident to the power of appointment. This power of
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removal from office was a subject much disputed, and
upon which a great diversity of opinion was entertained
in the early history of this government. This related,
however, to the power of the President to remove officers
appointed with
the conctUTcncc of the Senate·I and the
•
great question wa.'!1 whether the removal was to be by the
President alono, or with the concurrence of the Senate,
both t'Onstituting the appointing power. No one denied
tho powor of the President and Senate, jointly, to remove,
where the tenure of the office was not fixed by the Constitution; which was a full recognition: of the principle that
the power of removal wns incident to the power of appointment. . But it was very early adopted, as the practical
construction of the Constitution, that this power was
vested in the President alone. And such would appear
to have been the legislative construction of the Constitution. . . •
· " It would be a most extraordinary construction of the
law, that all these offices were to be held during life which
must inevitably follow, unless the incumbent was ~emov
able at the discretion of the head of the department: the
President has certainly no power to remove. These clerks
fall under that class of inferior officers, the appointment
of which the Constitution authorizes .Congress to vest in
the head of the department. The same rule, as to the
power of removal, must be applied to offices where the appointment is vested in the President alone. The nature
of the power, and the control over the officer appointed,
does not at all depend on the source from which it
emanates. The execution of the power depends upon the
authority of law, and not upon the agent who is to administer it. And the Constitution has authorized Congr~ss, in certain cases, to vest this power in the President
alone, in the Courts of law, or in the heads of departments;. and Jt,11 inferior officers appointed under each, by
authority of law, must hold their office at the discretion
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of tho appointing power. Such is the settled usage ahd
pr.i:wtieal construction of the Constitution and lnws, un<lcr
which these offices are held."
United States v. Guthrie (1854), 17 How. 284. Goodrich had been removed from the office of Chief Justice of
the Supreme Court, Territory of Minnesota, to which he
bad beC.n appointed to serve " during the peri?d of four
ym rs." He sought to recover salary for the time subse1
quent to removal through a manda~us to the Sccrclary
of the Treasury. The court held this was not a proper
remedy and did not consider whether the President had
power to remove a territorial judge appoi:ited ~or a ~xed
term. The reported argument of counsel is enhghtemng;
the dissentina opinion of Mr. Justice McLean is ,important. He points out that only two territorial judges h~
been removed-the plaintiff Goodrich, in 1851, and William Trimble, May 20, 1830. The latter was judg~ of the
Superior Court of the Territory of Arkansas, appointed to
" continue in office for the term of four years, unless sooner
.
removed by the President."
United States v. Bigler, Fed. Cases, 14481 (1867). This
opinion contains a valuable discussion of the general
doctrine here involved.
United States v. Perkins (1886), 116 U. S. 483, 485,
held that" when Congress, by law, vests the appoii:itment
of inferior officers in the heads of Departments it may
limit and restrict the power of removal as it deems best ·
for the public interest. The constitutional authority in
Congress to thus vest the appointment implies authority
to limit restrict and regulate the removal by such laws
as Con~ress may enact in relation to the officers so
appointed."

·

McAllister v. United States (1891), 141 U. S. 174.

Plaintiff was appointed District Judge for Alaska "for
the term of four years from the d~y of the dat~ h~reof, and
until his successor shall be appointed and qualified, sub-
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ject to the conditions prescribed by law." He was sus~
pcnde<l and tho Senate confirmed his successor. He
Hought to recover salary for the time between his removal
nnd q~alification o~ his successor. Section 1768, R. S.,
~uthorized the President to suspend civil officers " except
JU~ges of the courts of the Unit.ml States." This court
rcv1~we~l tho authorities u.n<l pointed out that judges of
tcrntorml courts were not judges of courts of the United
Htnte:; ~vil.hin § 1768, urn.I, accordingly, were subject to
8Ul'pens1011 by tho President as therein provided. This
argument would hnve been wholly unnecessary if the
theory now a<lvance<l, thnt the President has illimitable
power to remove, had been approved.
. In an elaborate dissent Mr. Justice ll'ield, Mr. Justice
Gray and Mr. Justice Brown expressed the view that it
was beyond th~ President's power to remove the judge of
any cou:t durmg. the term for which appointed. They
nec;ssar1ly repud~ated the doctrine of illimitable power.
I a1·sons v. United States (1897), 167 U. S. 324, 343.
After.a revi.ew of the history and cases supposed to be
apposite, this court, through Mr. Justice Peckham held
that the President had power to remove Parsons fro~ the
offi.ce of "District Attorney, to which he had been . appo1~ted for the term of four years from the date hereof
su~Jcct to th~ conditio.ns prescribed by law." "We ar~
satisfied that its [Congress'] intention in the repeal of the
.Te~ure of Office sections of the Revised Statutes was
ngam to concede to the President the power of removal if
taken from him by the original Tenure of Office Act and
by reason of the repeal to thereby enable him to re:Uove
nn officer when in his discretion he regards it for the public
good, although the term of office may have been limited
by the words of the statute creating the office." He
r~ferred to the Act of 1820 and suggested that the situation following it had been renewed by repeal of the Tenure
of Office Act.
~B4os·~21~1 5
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The opinion docs express the view thn.t by practi<>.ul
construction prior to 1820 the President bad power to
remove an officer n.ppointe<l for a fixed term; but this is
n clenr mistake. In fact, no removals of such duly commissioned otlicers wm·e made prior to 1820; and Marbury v. Madison expressly affirms that this could not
lawfully be done. . The whole discussion in P.arson'R cn~c
was futile if the Constitution conforrcd upon the President illimitable power to remove. It wns pertinent only
upon the theory thnt by apt words Congrcs8 coulcl prohibit removals, and this view was later affirnHid by Mr.
Justice Peckham in Shurtleff v. United States. Apparently he regarded the specification of a definite term as
not equivalent to positive inhibition of removal by Con- .
gress.
Reagan v. United States (1901), 182 U. S. 419, 42?·
Reagan, a Commissioner of the United States Court m
Indian Territory, was dis~issed by the ju~ge, 1!'11d s~ed
to recover· salary. He claimed that the Judges action
was invalid because the cause assigned therefor was not
one of those prescribed by law. This court, by Mr. Chief
Justice Fuller, said: "The inquiry is, therefore, whether
there were any causes of removal prescribed by law,
March 1, 1895, or at the time of removal. If there were,
then the rule would apply that w'1-ere causes of removal
are specified by constitution or stat~te, as ~so where the
the term of office is for a fixed penod, notice and hearing are essential. If there were not, the . appointing
power could remove at pleasure or for ~uc~ cause as
it deemed sufficient. . . . The comm1ss1oners hold
office neither for life nor for any specified time, and are
within the rule whicb treats the power of removal as in.:.
cident to the power of appointment, unless otherwise
provided. By chapters forty-five and forty-six, justices
of the peace on conviction of the offences enumerated
are removable from office, but these necessarily do not
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include aU causes which might render the removal of
commissioners necessary or advisable. Congress did not
provido for the removal of commissioners for the causes
for which justices of the peace might be removed, and if
this were to be ruled otherwise by construction, the effect
would be to hold tho commissioners in office for life unless
~ome of those Hpccinlly enumerated causes became appli1·ulilc to them. Wc agree with the Court of Claims that
th iH would bo a most unreasonable construction and would
m;trict the power of removal in a manner which there is
nothing in the case to indicate could have been contemplated by Congress."
Shurtleff v. United £)tales (1903) 1 189 U. S. 311, 313.
The plaintiff sought to recover his salary as General ApJ?raiser.. He was appointed to' that office without fixed
form, with consent o~ the Senate, and qualified July 24,
1800. The Act creatmg the office provided that the incumbents "shall not be engaged in any other business,
avocation or employment, and may be removed from
office at any time by the President for inefficiency, neglect of duty or malfeasance in office." Shurtleff was dismissed May 3, 1899, without notice or charges and without knowledge of the reasons for the President's action.
Through Mr. Justice Peckham the court said: "There is,
of course, no doubt of the power of Congress to create
such an office as is provided for in the above section.
·Under the provision that the officer might be removed
from office at any time for inefficiency, neglect of duty,
or malfeasance in office, we are of opinion that ii the
removal is sought to be made for those causes, or either
of them, the officer is entitled to notice and a hearing.
Reagan v. United States, 182 U. S. 419, 425. • • .
The app:'llant contends that be~use the statute specified certam causes for which the officer might be removed,
it thereby impliedly excluded and denied the right to
remove for any other cause, and that the President was
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therefore by the statute prohibited from any removal
excepting for the· causes, or some of them tlw'rcin defined. .The maxim, expressio unius est exclusio alterius,
is used as rm illustration of the principle upon which the
co11tcntion is founded. We are of opinion that as thus
used Ow maxim does not justify the contention of the
nppc11ant. We regard it as inapplicable to the facts
herein. The riv;ht of removal would exist if the stntuto
had not contained a word upon the subject. It docs no!;
exist by virtue of the grant, but it inheres in the right
to appoint, unless limited by Constitution or statute. It
requires plain language to take it away." . The ~istinct
reco,.nition of the right of Congress to reqmre notice and
hearing if removal were made for any specified cause is
of course incompatible with the notion that the President has illimitable power to remove. And it is well to
note the affirmation that the right of removal inheres
in the right to appoint.
XIV,
If the framers of the Constitution had intended "the
executive power," in Art. II, Sec. 1, to include all power
of an executive nature, they would not have added the
carefully defined grants of Sec. 2. They were scholar~y
men and it exceeds belief " that the known advocates m
the Convention for a jealous grant and cautious definition
of federal powers should have silently permitted the introduction of words and phrases in a sense rendering fruitless the restrictions and definitions elaborated by them."
Why say, the President shall be commander-in-chief;
may require opinions in writing of the principal officers
in each of the executive departments; shall have power
to grant reprieves and pardons; shall gi~e information. to
Conaress concerning the state of the umon; shall receive
amb~ssadors; shall take care that the laws be faithfully
executed-if all of these things and more had already
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bee.n v~stcd in. him by the general words? .The Constitution is exact m statement. llolrnes v. Jennison 14 Pet
540. That the general words of a grant are limit~d whe~
followed by those of special import is an established
canon; . a.nd an accurate writer would hardly think of
omphas1zmg a gcncrnl gmut by adding special and narrower ~ncs without oxplnnLttion. "An nffirmative grant
of spoc111J pow<;rs would be itbsurd, as well as useless, if a
l(erwrnl nutlwnty were· intended." Story on the Constitution! § :148. "The powers delegated by the proposed
Const1tut10n to the federal government are few and
defined." Pederalist, No. XLIV. "Affirmative words
are often, in their operation, negative of other objects
t~an those affirmed; and in this case, a negative or exclus~ve sense must be given to them, or they have no operat!on a~ all: ~t ~annot be presumed that any clause in the
Conshtut10n 1s mtended to be without effect; and, therefore,. su~ .~ construction is inadmissible, unless the words
reqmre it. Marbury v. Madison, p. 174.
In his address to the Senate (February 16 1835) 0
"Th A
. .
'
n
.e ppomtmg and Removing Power," Mr. Webster
c?ns1dered and demolished the theory that the first section. of Art, II conferred all executive powers upon the
Pr:s1dent except as therein limited-Webster's Works
(Little, B. & Co., 1866), vol. 4, pp. 179, 186; Debates of
Congress-and showed that the right to remove must b~
re~arded as an incident to that of appointment. Ile
po.mted out. the evils of uncontrolled removals and, i
t!1mk, demonstrated that the claim of illimitable executive power her~ advanced has no substantial foundation.
The argument is exhaustive and ought to be conclusive
A. pa~agraph from it' follows: "It is true, that the Con~
stitution declares that the executive power shall be
ve~ted.in the President; but the first question which then
arises is, What is e~ec:uti~e powert What is the degree,
and what are the limitatwns'I . Executive power is not a
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thing so well knowa, and. so accurately defined, as thut
the written constitution of a limited government can bo
supposed to have conferred it in the lump. What is
executive power? What are its boundaries? What
model -or example lm<l the framers of the Constitution in
their minds, when they spoke of 'executive power'?
Did they menu executive power as known in England, or
as known in France, or as known in Russitt? Did they
take it as defined by Montesquieu, by llurlamnqui, or by
De Lolme ?• All these differ from one another us to tho
extent of the executive power of government. What,
then, was intended by' the executive power ''l Now, Sir,
I think it perfectly plain and manifest, that, although the
framers of the Constitution meant to confer executive
power on the President, yet they meant to define and
limit that power, and to confer no.more than they did
thus define and limit. When they say it shall be vested
in a President, they mean that one magistrate, to be
called a President, shall hold the executive authority;
but they mean, further, that he shall hold this authority
according to the grants and limitations of the Constitution itself."

XV.
Article I provides: "All legislative powers herein.
granted, shall be vested in a Congress," etc. I hardly
SUJ?pose, if the words "herein granted " had not been
in.serted Congress would possess all legislative power of
Parliament, or of some theoretical government, except
when specifically limited by other provisions. Such an
omission would not have overthrown the whole theory
of a government of definite powers and destroyed the
• meaning and effect of the particular enumeration which
necessarily explains and limits the general phrase. When
this Article went to the Committee on Style it provided:
" The legislative power shall be vested in a Congress,"

.
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otc. '!he words "herein granted" were inserted by that
coi:im~ttee September 12, and there is nothing whatever
to md1cnto that anybody supposed this radically changed
whnt already had been agreed upon. The same general
form of words was used us to the legislative executive and
judicinJ powers in tho dra.ft referred to the' Committee on
8tyle. The difference between the reported and final
cfraff R was treated as unimportant.
"That the government of the United States is one of
clelcgntcd, limited and enumerated powers,'' and "that
the federal government is composed of powers specifically
grnntcc.1, with the reservation of all others to the States or
to the people," ar? propositions which lie at the beginning
of nny effort rahona.lly to construe the Constitution.
Upon the assumption that the President, by immediate
grant of the Constitution, is vested with all executive
power without further definition or limitation it becomes
·impossible to delimit his authority, and the fieid of federal
activity is indefinitely enlarged. Moreover as the ConRtitution authorizes Congress "to make ail laws which
:-:hall be necessary and proper for carrying into execution
t~1e fo;eg~ing powers, and all other powers vested by this
~-onstitut10n m the government of the United States, or
~n any .dcwartment or officer thereof," it likewise becomes
1~nposs1~le to ascertain the extent of congressional power.
Such a situation would be intolerable chaotic indeed
, If it be admitted that the Constit~tion by direct ~ant
vests the President with all executive power, it does not
fol~ow that he can proceed in defiance of congressional
action. Congress, by clear language, is empowered to
make .all laws necessary and proper for carrying into
execution powers vested in him. Here he was authorized
onl~ to appoint an officer of a certain kind, for a certain
period, removable only in a certain way. He undertook
to proceed under the law so far as agreeable, but repudi.n ted the remainder. I submit that no warrant can be
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found for such conduct. This thought wn.r.:i stressed by
Mr. Calhoun in h.IB address to the Senate, from which
quotation has been ma<le, ante.

XVI.
Articlo III provides: "The judicial power of the United
8t:itcs shall be vested in one Supreme Court, n.nd in such
inferior courts as the Congress may, from timo to time,
ordain and establish." But this did not endow Urn foderul
courts with authority to proceed in all matters within tho
judicial power of the federal government. Except as to

the original jurisdiction of the Supreme Court, it is settled
that the federal courts have only such jurisdiction as
Congress sees fit to confer. "Only the jurisdiction of

the Supreme Court is derived directly from the Constitution. Every other court created by the general government derives its jurisdiction wholly from the authority
of Congress. That body may give, withhold or restrict
such jurisdiction at its discretion, provided it be not
extended beyond the boundaries fixed by the Constitution. . . . The Constitution simply gives to the inferior courts the capacity to take jurisdiction in the enumerated cases, but it requires an Act of Congress to confer
it." ](line v. Burke Construction Co., 260 U. S. 226, 234.
In Sheldon et al. v. Sill, 8 How. 441, 449, it was argued
that Congres8 could not limit the judicial power vested
in the courts by the Constitution-the same theory> let
it be observed, as the one now advanced concerning executive power. Replying, through Mr. Justice Grier, this
court declared: "In the case of Turner v. Bank of.North
America [1799], 4 Dall. 10, it was contended, as in this
case, that, as it was a controversy between citizens of
different States, the Constitution gave the plaintiff a
right to sue in the Circuit Court, notwithstanding he ~as
an assignee within the restriction of the eleventh section
of the Judiciary Act. But tho court said,-' The political
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truth is, that the disposal of the judicial power (except
in ii few specified instances) belongs to Congress: and
Congress is not bound to enlarge the jurisdiction of the
federal courts to every subject, in every form which the
Constitution might warrant.' This decision was made in
1700; sinco that. time, the samo doctrine has been frequently ttHscrlcd by this cou1'L, as may be seen in Mcintire
v. Wood, 7 Crunch 50G; Kendall v. Untted States, 12
Peters 01G; Ca:ry v. Curtis, 3 Howard 245!' The argument of comisel, reportcll in 4 Da1Ias, is interesting. The
had reasoning, there adv:u1ccd, although exposed a hundred years ago> is back uga.in nsking for a vote of confi-

dence.
XVII.
The Federal Constitution is an instrument of exact
expression. Those who maintain that Art. II, Sec. 1,
was intended as a grant of every power of executive
nnture not specifically qualified or denied must show
that the term "executive power" had some definite and
cot_nmonly accepted meaning in 1787. This court has declared that it did not include all powers exercised by
the King of ~ngland; and, considering the history of the
period, none can say that it had then (or afterwards)
any commonly accepted and practical definition. If any
one of the descriptions of " executive power" known in
1787 had been substituted for it, the whole plan would
have failed. Such obscurity would have been intolerable
to thinking men of that time.
Fleming v, Page, 9 How. 603, 618-"Neither is it necessary to examine the English decisions which have been
referred to by counsel. It is true that most of the States
have adopted the principles of English jurisprudence, so
far as it concerns private and individual rights. And
when such rights are in question, we habitually refer to
the English decisions, not only with respect, but in many
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cases as authoritative. But in the distribution of political power between the great departments of government,
there is such a wide difference between the power con~
fcrrcd on the President of the United States, and the
authority and sovereignty which belong to tho English
crown, that it would be altogether unsuJe to rcu.c;on from
any supposed resemblance between them, either ns regards conquest in war, or u.ny other subject where the
rights and powers of the executive arm of the government aro brought into question. Our own Constitution
and form of government must be our only guide."
Blackstone, *100, 250, 252, .affirms that "The supreme
executive power of these kingdoms is vested by our laws
in a single person, the king or queen," and that there are
certain "brancl:tes of the royal prerogative, which invest
thus our sovereign lord, thus all.:perfect and immortal in
his kingly capacity, with a number of authorities and
powers, in the execution whereof consists the executive
part of government." And he defines " prerogative," as
"consisting (as Mr. Locke has well defined it) in the
discretionary power of acting for the public good, where
the positive laws are silent."
Montesquieu's Spirit of Laws, in 1787 the most popular
and influential work on government, says: " In every government there are three sorts of power: the legislative;
the executive, in respect to things dependent on the law
of nations; .and the executive, in regard to matters that
depend on the civil law. By virtue of the first, the prince
or magistrate enacts temporary or perpetual laws, and
amends or abrogates those that have been already enacted. By the second, he makes peace or war, sends or
receives embassies, establishes the public security, and
provides against invasions. By the third, he punishes
criminals, or determines the disputes that arise between
individuals. The latter we shall call the judiciary power,
and the other simply the executive power of the state."
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Perhaps the best statement concerning "executive
power" known in 1787 was by Mr. Jefferson in his Draft
of n. Fundamental Constitution for the Commonwealth
of Virginia, proposed in 1783 (Writings, Ford's ed. 1894,
vol. 3, 155-156): "'l'ho executive powers, shall be exercised by n Governor, who shaU be chosen by joint ballot
of hoth Houses -of Assembly. . . . By executive powers,
we mcnn no reference to those powers exercised under
our former government by the crown as of its prerogative,
nor tlmt these shall be the standard of what may or
may not be deemed the rightful powers of the Governor..
We give them those powers only, which are necessary
to execute tho laws (and administer the government),
an<l which are not in their nature either legislative ·
or judiciary. The application of this idea must be
lrft to reason. We do, however, expressly deny him the
prc>rogative powers of erecting courts, offices, boroughs,
corporations, fairs, markets, ports, beacons, light-houses,
m1d sea marks; of laying embargoes, of establishing precef lcnce, of retaining within the State, or recalling to it any
elf izen thereof, and of making denizens, except so far as
he may be authorized from time to time by the legislature
to exercise any of those powers." This document was refr•rred to by Mr. Madison in the Federalist, No. XLVIII.
Substitute any of these descriptions or statements for
the term "executive power" in Art. II, Sec. 1, and the
whole plan becomes hopelessly involved-perhaps impos·
sible.
The term "executive power" is found in most, if not
all, of the state constitutions .adopted between 1776 and
1787. They contain no definition of it, but certainly it
was not intended to signify what is now suggested. It
meant in those instruments what Mr. Webster declared
it signifies in the federal Constitution-" When they say
it shall be vested in .a President, they mean that one
magistrate, to be \lalled a President, shall hold the execu-
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tive authority; but they mean, further, that ~m. sh~U hold
this authority according to the grants and lumtations of
the Constitution itself."
· Tho Constitution of New York, much copied in the f~deral Constitution, declared: "The supreme exem.~tive
power uml authority of this State shall be vested .m a
Governor." It then defined his powers and <lubes-among them, "to take care that the faws arc faith~ully
exccutetl to the best of his ability." It further provided,
" that the Treasurer of this State shall be n..ppoi~1tcd by
Act of the Legislature;" and entrusted the appointment
of civil and military officers to a council. The Governor
had no power to remove them, but apparently nobody
,, thought he would be unable to execute the laws through
officers designated by another.
·
The Constitution of Virginia, 1776, provided: "The
legislative, executive, and judici~ry depart~ent, shall be
separate and distinct, so that neither exercise the powers
properly belonging to the other." It then impose~ upon
. the two Houses of Assembly the duty of selectmg by
ballot judges, Attorney General and Treasurer.
New Jersey Constitution, 1776-" That the Governor . . . shall have the supreme executiv~ po":er . • .
and act as captain-general and commander m ch1~f of !111
the militia. . • . That captains, and all other mfei:ior
officers of the militia, shall be chosen by. the compames,
in the respective counties; but field and general officers,
by the Council and Assembly."
.
North Carolina Constitution, 1776-" That the legislative executive and supreme judicial powers of governme;t ought t~ be forever separate and distinct from each
other: . . . That the General . Assembly shall, by
joint ballot of both houses, appoint Judges ~f the Supreme
Courts of Law and Equity, Judges of Admiralty, and Attorney-Gener.al. • . : That the <?en~ral Asse1,11bly
shall by 3'oint ballot of both houses, triennially appoint a
'
Secretary
for this State."

UNITJ~D

- i
Ii

During tho debate of 1789 Congressman Stone well
said: "If gentlemen will tell us that powers, impliedly
executive, belong to the President, they ought to go
further with the idea, and give us a correct idea of executive power, as applicable to their rule. In an absolute ·
monnrchy there never has been nny doubt with respect to
implieutiou; tho m01mi·cl1 can do what he pleases. In a
limited 11.w11archy, the pr~uce has powers incident to kingly
prnrogntwe. How for will a federal executive, limited by
n Com;l it.utiou, extend in implications of this kind? Does
it go so far as absolute monarchy'? Or is it confined to a
restrained monarchy'? If gentlemen will lay down their
r~tle, it will s~rve us ns n cr~icrion to determine all quest10ns respcctmg the executive authority of this government. My conception may be dull; but telling me that
th!s is an executive power, raises no complete idea in my
mmd. If you tell me the nature of executive power1 and
how far the principle extends, I may be able to j udge
whether this has relation thereto, and how much is due
to implica:tion.1' See The Federalist, No. XLVI.
XVIII.

j

I
f
'

In any rational search for answer to the questions arising upon this record, it is important not to forgetThat this is a go~emment of limited powers definitely
enumerated and granted by a written Constitution.
That the Constitution must be interpreted by attributing to its words the meaning which they bore at the time
of its adoption and in view of commonly-accepted canons
of construction, its history, early and lo:ng~continued practices under it, and relevant opinions of this court.
That the Constitution endows Congress with plenary
powers" to establish post offices and post roads."
That, exercising this power during the years from 1789
to 1836, Congress provided for postmasters and vested the
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power to appoint 1rn1l remove all of them n.t pleasure in
the Postmaster General.
That the Constitution contains no words which specifically gmut to the President power to remove duly appointed officers. And it is definitely sett~ed that he ~n
not remove those whom he has not appomted--certamly
they can be removed only as Congress mny permit.
That postmasters are inferior ollicers within the meim·
ing of Art. II, Sec. 2, of the Constitution.
That from its first se&'lion to the last one Congress hu.s
often asserted its right to restrict the President's power
to remove inferior officers, although appointed by him
with consent of the Senate.
That many Presidents have approved statutes limiting
the power of the executive to remove, and that from t~e
beginning such limitations have been respected m
practice.
.
..
That this court, as early as 1803, m an opm1on never
overruled and rendered in a case where it was necessa1!
to decide the question, positively declared that the President had no power to remove at will an inferior officer
appointed with consent of the Senate to serve for a
definite term fixed by an Act of Congress.
That the power of Congress to restrict removals by
the President was recognized by this court as late as
1903 in Shurtleff v. United States.
That the proceedings in the Constituti?nal Co.nvention
of 1787, the political history of the times, co~tempo
raneous opinion, common canons of cons:~ction, t~e
action of Congress from the beginning and opm1ons of this
court, all oppose the theory that by ves~in~ " the exe~u
tive power " in the President t~e ~onstitut10n gave him
an illimitable right to remove mferior officers.
That this court has emphatically disapproved the same
theory concerning " the judicial power " vested in the
courts by words substantially the same as those which
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vest "the executive power" in the President. "The
power shall be vested in a President of the
Fnih>d Stntes of Amcricn." . "The judicial power of the
l!ni~d States, shall be vested in one Supreme Court and
in such inferior courts ttH the Congress ma.y from 'time
to time ordnin nnd establish."
That. to declare the President vested with indefinite
und illimitable executive powers would extend the field
of his possible action far beyond the limits ·observed hy
hiK predecessors and would enlarge the powers of Congr!'Hs to a dev;rec incapable of fo.ir appraisement.
Consideriug nll thmm things, it is impossible for me
lo accept the view that the President may dismiss, as
caprice may suggest, any inferior officer whom he has
appointed with consent of the Senate, notwithstanding a
positive inhibition by Congress. In the last analysis that
view has no substantial support, unless it be the polemic
opinions expressed by Mr. Madison (and eight others)
<luring the debate of 1789, when he was discussing questions relating to a " superior officer " to be appointed for
an, indefinite term. Notwithstanding his justly exalted
reputation as one of the creators and early expounders
of the Constitution, sentiments expressed under such circumstances ought not now to outweigh the conclusion
which Congress affirmed by deliberate action while he was
lender in the House and has consistently maintained down
to the present year, the opinion of this court solemnly
announced through the great Chief Justice more than a
century ago, and the canons of construction approved
over and over again.
Judgment should go for the appellant.
t~xccutive

OCTOBER TERM, 1926.

240

BJtANmmi,

Mn.

JusTICE BnANDEIS,

J., diHsunting.

MYERS v. UNITED STATES.
272U.S.

dissenting.

In 1833 Mr. Justice Story, after discussing in §§ 1537of i1is Commentaries on the Constitution the much
l ·>r.43
'
debated
question concerning the Pres1'dent' s power o f
rm11oval, said in § 1544: ·
'' If there has been any aberration from the tr~e constilu t.ionat cxpclf!ition of the power of r.mnov.al ,<which the
reader must decide for himRclf), it will l;e <hm~utt, 11n<l
perhn.ps impracticable, after forty ycnrs cxpcrumce, to
rec:tll the practice to the correct theory. Hut, at nll
events, it will be a consolation to tho~e .wh~ love the
Union, and honor a devotion to the patr~otic ~hscharge of
duty, that in regard to' inferior .officers (which appellation probably includes ninety-nme out of a hundred of
the lucrative offices in the government), the remedy for
any permanent abuse is still within ~~e power of Congress by the simple expedient of reqmrmg the consent of
the Senate to removals in such eases."
.
Postmasters are inferior officers. Congress might hav~
vested their appointment in the head of the department.
The Act of July 12, 1870, c. 176, § 6, 19 Stat. 78, 80, reenacting earlier Iegislation,2 provided that "postm~sters
of the first, second, and third classes shall be apl?omted
and may be removed by the President by and with t~c
advice and consent of the Senate, and shall hold their
offices for four years unless sooner removed ~r suspended
according to law." That statute bas been m force unPrior to the Act of July 2, 1836, c. 270, § 33, 5 Stat. 80, 87, all
tmastcrs were appointed by the Postmaster General. Fourth
~::Sss postmasters are still appointed by him. See Acts oi May 8,
1794, e. 23, § 3, 1 Stat. 354, 357; April 30, 1810, e. 37, ~§ 1, 5, 28,
40 42, 2 Stat. 592; March 3, 1825, e. 64, § 1, 4 Stat. 102, March 3,
lSM, e. 71, § 1, 12 Stat. 701; July 1, 1864, c. 1~7, § 1, ~3 Stat. 335. al
2 The removal provision was introduced specifically into the post
legislation by Act of Jan 8, 1872, c. 335, § 63, 17 Stat. 283, 292; and
re-enacted, in substance, in Act of June 23, 1874, c. 456, § 11, 18 Stat.
231, 234; in the Revised Statutes,§ 3830; and the Act of 1876.
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modified for hnlf a century. Throughout the period, it
hnR governed ,a lnrge mn.jority of nU civil offices to which
uppointmcnts are mudc by und with the ttdvice and con8
!it'Ht fiJf the Sennte.
May the President, having acted
under the statute in so for a,q it creates the office and authorizes the appointment, ignm·c, while the Senate is in
1wi;sion, the provision which prescribes the condition under
whi1·h n. nirnovnl mny tnko place?
H is lhis nu.rrnw question, and this only, which we are
required to decide. We need not consider what power
the President, being Comm.under in Chief, has over offiecn; in the Army and the Nnvy. We need not determine
whether the President, acting nlone, may remove high
political officers. We need not (Wen determine whether,
ncting alone, he may remove inferior civil officers when
the Senate is not in session. It was in session when the
President purported to remove Myers, and for a long
· t imc thereafter. All questions of statutory construction
hn vc been eliminated by the language of the Act. It is
settled that, in the absence of a provision expressly providing for the consent of the Senate to 11 removnl, the
clnu~c fixing the tenure will be construed as a limitation,
not ns a grant; and that, under such legislation, the
President, acting alone, has the power of removal. Parsons v. United States, 167 U. S. 324; Burnap v. United
Btates, 252 U. S. 512, 515. But, in defining the tenure,
this statute used words of grant. Congress clearly intended to preclude a removal without the consent of the
8C'nnte.
Other questions have been eliminated by the facts
found, by earlier decisions of this Cou:t, and by the
11
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During the year ending June 30, 1913, there were in the civil
service 10,543 presidential appointees. Of these 8,423 were postm!L~ters of the first, second and third classes. Report of U. S. Civil·
Service Commission for 1913, p. 8. During the year ending June
30, 1923, the number of presidential appointees was 16,148. The
number of postmasters of the first, second and third classes was
14,261. Report for 1923, pp. xxxil, 100.
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nature of tho claim :rnrule. It is settled that where tho
stn,tute creating an office provides for the consent of Uw
Senate to both appointment and removal, a removal by
the Pn~si<lent will be deemed to have been so made, if
consent is given to the appointment of a succcs.c;;or. Wallace v. United States, 257 U. S. 541. But, in the case at.
bar, no successor was appointed until after the expimtion of Mye1-s' term. It is settled Hu~t if Congress 111ul,
under clause 2 of section 2, Art IT, vested the appointment in the Postrru1ster General, it could have limited
his power of removal by requiring consent of the Senate.
United States v. Perkins, 116 U. S. 483. It is not questioned here that the President, acting alone, has the constitutional power to suspend an officer in the executive
branch of the government. But Myers was not suspended. It is clear that Congress could have conferred
upon postmasters the right to receive the salary for the
full tenn unless sooner removed with the consent of the
Senate: Compare Embry v. United States, 100 U. S.
680, 685. It is not claimed by the appellant that the
Senate has the constitutional right to share in the responsibility for the removal, merely because it shared,
under the Act of Congress, in the responsibility for the
appointment. Thus, the question involved in the action
taken by Congre8s after the great debate of 1789 is not
before us. The sole question is whether, in respect to
inferior offices, Congress may impose upon the Senate
both responsibilities, as it may deny to it participation
in the exercise of either function.
In Marbury v. Madison, 1 Cranch 137, 167, it was a&sumed, as the basis of decision, that the President, acting
alone, is powerless to remove an inferior civil officer appointed for a fixed tenn with the consent of the Senate;
· and that case was long regarded as so deciding.' In no
'ln McAllister v. United States, 141 U. S. 174, 189, it was said by
this Court of the decision in Marbury v. Madison:" On the contrary,
the Chief Justice asserted the authority of Congresj! to fix the term
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power of appointment is vested in the ea ,,o a epaf

President has certainly ;1f0 !_?w~:~ ;:, ~~ the absence of express
State courts have um on.w.Y
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. .
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provision in their constitution to the contrary, legtsla;~:~ r:;;~n~:g
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' M t'l · k 86 Ark 555•
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Bussier; 5 erg.
·
'
M L d 134 Ga 224• Dubuc
People v.Jewett, 6 Cal. 291; Gray v. Cc en ~~·Ohio St 217· Att'y
v Voss 19 La. Ann. 210; State v. owen,.
.
' 53·
. 'l 'B
1 Wis 513 Compare Rankin v. Jauma:n, 4 Ida. '
Gen v. row;i,
.
Shira v State, 187 Ind. 441 i State v.
State v. Curtis, 180 Ind. 1 '
h nk 152 Ia 508· State v.
Henderson, 145 Ia. 657; Mar~e~ v. ; ~g2'Mo 49i· stdte v. Sa11t0
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350; State v.
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58 Ohio St 313 · Cameron
Archibald, 5 N. D. 359; Sta~e v. ~on, f Kingfishe; 13 Okla. 585;
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upon Congress by the Constitution; that in respect to
appointment cert1dn restrictions of the executive power
nrc so provided for; but that in respect to removal, there
is no express grant to Congress of any power to limit the
President's prerogative. 'l"he simple answer to the argu~ncnt is this: The nLilit.y to remove a subordinate executive officer, hoing an essential of effective government,
will, in the nb1mnce of express constitutional provision to
the contrary, bo <loomed' to have been vested in some
person or body. Compare JiJx parte Hennen, 13 Pet. 230,
2i>O. But it is not a power inherent in a chief executive.
The President's power of removal from statutory civil
inferior offices, like the power of appointment to them,
comes immediately from Congress. It is true that the
exercise of the power of removal is said to be an executive
net; nnd that when the Senate grants or withholds consent to a removal by the President, it participates in an
executive act. 0 But the Constitution has confessedly
grnn ted to Congress the legislative power to create offices,
nnd to prescribe the tenure thereof; and it has not in
.... terms denied to Congress the power to control removals.
To prescribe the tenure involves prescribing the conditions under which incumbency shall cease. For the posi-;ibility of removal is a condition or qualification of the
tenure. 1 When Congress provides that the incumbent
•Power to remove has been held not to be inherently an executive
power in States whose constitution provides in terms for separation
of tho powers.· See note 12 infra; also Dullam v. Willson, 53 Mich.
392.
1 " If a law were to pass, declaring that district attorneys, or collectors of customs, should hold their offices four years, unless removed
on conviction for misbehavior, no one could doubt its constitutional
validity; because the legislature is naturally competent to prescribe
the tenure of office. And is a reasonable check on the power of
removal any thing more than a qualification of the tenure of office? "
Webster, Feb. 16, 1835, 4 Works, 8th ed., 197.
.
"It is the legislative authority which creates the office, defines its
duties, and may prescribe its duration. I speak, of course, of offices
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shall hold the office for four years unlcr-1.ci sooner removed
with the consent of the Senate, it prescribes tho term of
the tenure.
It is also argued that the clauses in Article II, § 3, of
the Constitution, which declare that the President "shall
take Care that the Laws be faithfully executed, and shall
Commission all the Officers of the United States" imply
a grant to the President of the alleged uncontrollable
power of rernovnl. I do not find in either cl1t11sc nnything
which support8 this claim. The provision that the President "shall Commission all the -Officers of the United
States" clearly bears no such implication. Nor can it be
spelled out of the direction that "he shall take Care that
the Laws be faithfully executed." There is no express
grant to the President of incidental powers resembling
those conferred upon Congress by clause 18 of Article I,
§ 8. A power implied on the ground that it is inherent
in the executive, must, according to established prfociples
not created by the constitution, but the law. The office, coming into
existence by the will of Congress, the same will may provide how,
and in what manner, the office and the officer shall both cease to
exist. It may direct the conditions on which he shall hold the office,
and when and how he shall be dismissed." Clay, Feb. 18, 1835,
11 Cong. Deb. 518.
" Congress shall have power to make all law.s, not only to carry
into effect the powers expressly delegated to itself, but those delegated to the Government, or any department or office thereof; and
of course comprehends the power to pass laws necessary and proper
to carry into effect the powers expressly granted to the executive
department. It follows, of course, to whatever express grant of power
to the Executive the power of dismissal may be supposed to attach,
whether to that of seeing the law faithfully executed, or to the still
more comprehensive grant, as contended for by some, vesting execu·
tive powers in the President, the mere fact that it is a power appur·
tenant to another power, and necessary to carry it into effect, trans·
fers it, by the provisions of the constitution cited, from the Execu·
tive to Congress, and places it under the control of Congress, to be
regulated in the manner which it may judge best." Calhoun, Feb.
20, 1835, 11 Cong. Deb. 553.

B11ANDf;1s,

247

J., diRscnting.

of ~nstitutional construction, be limited to "the least
possible power adequate to the end proposed." Compare
.lfa:shall v. Gordon, 243 U. S. 521, 541; Michaelson v.
l~n1t~d S~ates, 266 U.S. 42,.66. The end to which the
I. rcs1d?~t s efforts are to he directed is not the most efficient civil service conceivttble, but the faithful execution of
t~1~ Jaws consistent with the provisions therefor made b
011grcss.
P?wer essential to protection against
mg dangers mc1dent to disloyalty in the civil service ma
well be deemed
in the executive office. But th;;,
rwed, and nlso i~1subord~nation and neglect of duty, are
adequately. provided
agamst by implying in the p res1'd en t
.
8
t I.1''. constilut1?ual power of suspension.
Such pro~·1s1?1.ial executive pow?r is comparable to the provisional
J~d1cml power of grantmg a restraining order without not ice to the defendant and opportunity to be heard. Power
to. remove, ~s well as to suspend, a high political officer
. might conceivably be deemed indispensable to democrati~
government and, hence, inherent in the President. But
po~\:er to remove an inferior administrative officer apQ_omted f.or a fixed term cannot conceivably be deemed
nn essential of government.
To imply a grant to the President of the uncontrollable
power of removal from statutoryinferior executive offices
mvolves ~n ~nnecessary and indefensible limitation upon
!he ~onstitut10nal power of Congress to fix the tenure of
mf~r10: statutory offices. That such a limitation cannot
be Just1fie.d on the ground of necessity is demonstrated by
the practice of our governments, state and national In
none of the original thirteen States did the chief exec~tive

~

~

pres~

~nhcrent

b Sec Debate of 1789 (June 17), Stone: "All the difficulties and cmhnrr:!ssn;ients that have been mentioned, can be removed by giving to
the 1 resi,<lcnt the power of suspension during the recess of the Senate;
u~1d I tlunk that an attention to the Constitution will lead us to decide thnt ~his is the only proper power to be vested in the President
~f t~c Umted States." 1 Ann. Cong. 495; also Gerry, 1 Ann. Cong.
504, Sherman, 1 Ann. Cong. 492; Jackson, 1 Ann. Cong. 480.
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possess such power at the time of the ndoption of the
Fc<lcral Constitution. In none of the forty-eight States
has such power been conferred at any time since by a state
constitution/' with a single possible exception.10 In a few
States the Jcgisfature has granted to the governor, or other
"Nmv York: Constitution of 1777, amended 1801. The powers of
appointment und removal wcro vested in the Council of Appointment.
/'cople v. Foot, rn Johns. 58. By later constitutions or nmcndm<?nts
varying rcst.ri<~t.ions were imposed on tho governor's power of 1·emoval.
4 Liucoln, Constitutional Ifistory of New York, 554-5!1,1, 72'1-7:>3.
MassachuseU.'l: Constitution of 1780. Appointments to be made by
govemor with the advice and consent of tho council. No express
provision for removals. By early practice the council was associated
with the governor in removals. The Constitutional Amendment of
1855 altering the manner of appointment left the practice as to
removals unchanged. Opinion of the Justices, 3 Gray 601, 605. New
Hampshire: Constitution of 1784. Provision and practice the same as
Massachusetts. By Laws of 1850, c. 189, § 4, the legislature further
limited the governor's power of removal over certain inferior offices.
New Jersey: Constitution of 1776. The" supreme executive power"
of the governor was limited to commissioning officers appointed by
t.he council and 11.Ssembly. Pennsylvania: Constitution of 1790.
Appointing power vested in the governor alone. In the absence of
restrictive legislation be exercised the power of removal. Biddle,
Autobiography, 283. Control by the legislature of his power of
removal from inferior offices, had early judicial sanction. Common-wealth v. Sutherland, 3 Sorg. & R. 145. Maryland: The governor
se<'ms to have had such power under the constitution of 1776, but it
was later taken away. The Constitutional Convention of 1851 considered but refused to gr:l.tlt the governor the sole power of removal.
Cull v. Wheltle, 114 Md. 58, 80. Illinois: Constitution of 1818 was
construed as denying the power of removal to the governor acting
alone. Field v. People, 2 Scam. 79. The Constitution of 1870, Art.
5, § 12, conferred the power, but only for certain specified causes.
In Maine and Florida, concurrent action of the senate is a. constitutio11al requirement. Opinion of the Justicea, 72 Me. 542; Advi8ory
Opinion to the Governor, 69 Fla. 508.
10 The Pennsylvania Constitution of 1873 provided that " appointed
officers • • • may be removed, at the pleasure of the power by ·
which they shall have been appointed." Art. VI, § 4. The Supreme
Court held as to petty officers or subordinate ministerial agents

1J.
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rncnt. The Act of Mny 8, 1792, c. 37, § 12, 1 Stat. 279,
:.?Xl, extended it further to the Commissioner of the Rcvunuc uni! the Commissioners of Loans, presidential appointments. The first Temu·o of Office Act, May, 15,
JS20, c. 102, 3 Stat. 582, introduced the four-year term,
wlych was designed to ensure removal under certain contlitwns.14 The Act of January 31, 1823, c. 9, § 3, 3 Stat.
i:.?:!, directed that officers receiving public money and
foiling to account quarterly shall be dismissed by the
President unless they shall account for such default to
hi!~ 1mtisfaction. The Act of July 2, 1836, c. 270, §§ 26,
:J7, 5 Stat. 80, 86, 88, which first vested the appointment
of postmasters in the President by and with the advice .
and consent of the Senate, directed that postmasters and
others offending against certain prohibitions " be forth
with dismissed from office;" and as to other offences pro4

§ 4 (Public Service o
'
. G
1910 N. y. Laws, c. 480 '
. . ) . 1921 Throckmorton Ohio en.
Laws, c. 134 (transit commission ' 488 (utility commissioners), §
Laws, § 88 (board of cl~c~cy), §
7lo-6 (superintendent _of
486-3 (civil service commissioners), § ·t· s) § 871-2 (industrial
banks), § 744-16 (commissioner ~~=: ~miners), § 14?5-2
~..,..;.,_..ion) § 1337 (board of
§
(board of education).
co....,_....
•
917 Vt Gen Laws, 1170
.t e
(tax commission); 1
.
s the laws require the exis enc
In other States, or ~or other ~ ce~d hearing. 1919 Mo. Rev. Stat.
of "cause" or provider.or. notice .a 1921 Mont. Pol. Code, § 2820
§ 10414 (utility commiss~o~e~): N y Consol. Laws, c. 46, § ~3
(industrial accident commissio ) ' • ) ·. l921 Throckmorton Ohio
1
(officials appointed by govemo: : ~t~)' § 1380 ( commi~ioners of
Gen. Laws, § 1236-4 (poard ~ ~ Art'. 4995b (board of water en·
state fows); 1920 Tex. Coi;ri~· es t~f .governor), Art. Gl95 (boar~?r
gineers), Art: ~027 (apr: : 286 (board of pharmacy); 1923
rison comm1.SS1oners)'
.
) Some statutes make remov
~t~ts. § 17.07 (appointees of gov~~~~ ~f a board. 1920 Tex. Comp.
dependent upon the. r.eco~e:!ors).
.
Stats. Art. 5927 (Illlru.ng msp to 1829 of Presidential appomtees,
89
t3 Removals made from 17
follows: Washington-17,
·1·
officers were as
Q Adams-exclusive of mi itary
M
24 Monroe-Zl, J. ·
.
Adams-19, Jefferson--62,F. ~ :~vai of Officials, 1899 Am. Hist.
18
•
~
7, being a total of 156.

ffi

1!i

di

.:\ss'n Rep. G7. Compare Sen. Rep. No. 576, 47th Cong., 1st sess.,
"It was the intention of the founders of our
G(wernment that administrative officers should hold office during
good behavior. . . . Madison, the expounder of the Constitution,
r:1)(l that the wanton removal of a meritorious officer was an impeachahlP offense. It was the established usage without question or variation during the first forty years of our Government to permit execuli\'c officers, except members of the Cabinet, to hold office during
l{ood behavior, and this practice was only changed by the four-year
lNmrc act of 1820, which w:ui pnsscd at the instance of an nppointiug offieer for the purpose of using this power to secure his nomination ns a Presidential candidate." Report of U. S. Civil Service
Commi,,sion for 1896, pp. 28-29,
11
Fh;h, Civil Service and Patronage, 66-70. Madison, in commenting upon the Four Year Limitation Act of 1820 to President Monroe,
rt•rognized the necessary identity of a power to prescribe qualifications of tenure and a power to remove from office. "Is not the law
vnrating periodically the described offices an encroachment on the
Constitutional attributes of the Executive? • • • If a law can dis11hwc au officer at every period of four years, it can do so at the end
of every year, or at every session of the Senate; and the tenure will
then be the pleasure of the Senate as much as of the President, and
llOt or the President alone." 3 Letters and Writings, 200.
l"..r. No. 2006, p. iv.
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vided for such dismissal upon conviction by nny court.
The Act of July 17, 13'54, c. 84, § 6, 10 Stat. 305, 306,
which authorized the President to appoint registers and
receivers, provided that " on satisfactory proof that either
of said officers, or any other officer, has charged or received fees or other rewards not authorized by law, he
15
shall be forthwith removed from office."
In the later period, which began af tcr the spoils system had prevailed for ,a. generation,1° the control of Congress over·infcrior offices was exertml to prevent removals.
The removal clause here in question was first introduced
by the Currency Act of February 25, 1863, c. 58, § 1, 12
Stat. 665, which was approved by President Lincoln.
That statute provided for the appointment of the Comp-

t.rolkr, .and that he "shnJl hold his office for t
ftvc ycurs unless sooner rNnovcd b tl p . he term of
·'ti tl -·' .
,
Y le resident by a d
\\J · l
lC . uuVlCO
of th e s
n
. · und COll""'Ilt
'"'
~ enate " I' 186
t I11s prov1s1on was inserted · th T
·
n
7
March 2, 1867 c. 154 §§ 1 ~1 /! c14 S~nure of Office Act,
tu,t. 431 whi h
.
·
'
' · • • v,

~
,,

The provisions of the Acts of 1789, 1791, 1792, 1836 and 1854,
16
\vere reenacted in the Revised Statutes nnd are still in force. Rev.
Stats. §§ 243, 244, 2242, 3947 as amended. Mandatory directions of
dismissal for specified offenses are also contained in the Act of Mar. 2,
1867, c. 172, § 3, 14 Stat. 489, 492, reenacted in Rev. Stats. § 1546;
Act of Feb. 1, 1870, c. 11, 16 Stat. 63, reenacted in Rev. Stats.§ 1784;
and Act of Aug. 15, 1876, c. 287, § 6, 19 Stat. 143, 169. From the
operation of the latter Act executive officers and employees appointed
by the President by and with the advice and consent of the Senate

are significantly excepted.
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0 Removitls made from 182!l to 1869 of Prcsi<l.entinl appointees,
1
exclusive of military officers, were as follows: Jackson-180, Van
Buren-43, Harrison and Tyler-389, Polk-228, Taylor-491, Fillmore-73, Pierce--771, Buchanan-253, Lincoln-1400, Johnson726, being a total of 4,554. Fish, Removal of Officials, 1899 Am. Hist.
Ass'n Rep. 67. The great increase in removals under President Jack·
son included offices besides those to which appointments were made
by the President and Senate, the accepted estimate during the first
year of his administration being 2,000. 2 Story, Constitution,§ 1543;
House Rep, No. 47, 40th Cong., 2d sess., Ser. No. 1352, p. 8. Of
these 491 were postmasters. 1 Am. State Papers, Post Office, 242.
The increase in the number of such removals is testified to by the
incomplete reports of the following years. The Post Office Department consistently suffered most. See Lucy Salmond, History of the
Appointing Power, 1 Am. Hist. A.ss'n Papers, No. 5, pp. 67-86.

r

I
}

l
\

\

PIice,1 m substnnce, to all prosi<lcnf al ffi '
c appus&:d
Pre11ideut Johnson's veto.1:
It was
h'n111111tt IOI'. of the impeachment procec<linw l ' after the
d11111m wns rnHcrtcd in the W
. A
os, tie removal
•>· "' •• • ,
yornmg ct of July 25 1868
c. _.fo, s§ 2, 3, V, 10, 15 Stat 178-181 l. h
'
,
by President Johnson.
·
'w uc was approved

o~cr

I~ 1~~~·

. By Act of June 8, 1872, c. 335, 17 Stat 2
.
t10n and revision of th
. .1 1 1:.·1ws was
• mu<le
83, a consohda. e posi11
Th
tnovul clause was inserted in t-; 03 . tl.. .. . .
e re~ ie precise form in
which it had first appeared i
From the Act of 1872 i't
n e . durrency Act of 1863.
.
.
' was carrie as § 3830 · t R
nscd 8tatutes, which consolidated th
l~ o el>rccmbcr 1, 1873. The Act of 1872 e statutes m force
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o ew York City m § 11
1876, c. 179, § 4 '1;a~t:~pe;cied by the Act of July 12.
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Fecurcd, by Act of.March 3
en Pr7s1dent Cleveland
87
rrpcnl of §§ 1767 to
; 353, 24 Stat. 500, the
1·~-cnnctcd as to all 1772
resi o .ev1se Statutes (which had
vision of the Tenurepof .i~~~al offi)ces the removal prof o apply the repeal to
ct he made no attempt
coustitute<l then as th:o~tmasters, ~though postmasters
of all prcsidenti~l appoi~teave eTvher smce, a large majority .
es.
e removal clause which

\h

i
fi

H

It\

cd

vas amended by Act of April 5, 1869, c. 10, 16 Stat. ,6.

254

OCTOBER TERM, 1926.

MYERS v. UNITED STATES.

272 U.S.

''

beco~e o~: for~e

tivP ns to them by specific legislation,
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For more tlum hulf a century
·d
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1l
.
h stoo unmod'fi
I e ·
tlus posta aw .as
that it be repealed. A few
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other acts contammg eT~e he had approved the Act
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only to inferior officers.
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o( July 13, 1866, c. l 7G, § 5; 14 Stat. 90, 92, which pro\'iucd thnt "no officer in the military or naval service
l"lwll in time of peace, be dismissed from service except
upon nnd in pursuance of the sentence of a court-martial
to that effect, or in cornmutntion thereof." 10 And in
Js1iS he appmvcd ihc Wyoming Act, which required
1111d1 consent to the removal of inferior officers who
hud been appointed for fixed terms. It is significa.nt
nlso thnt the distinction between high political officers
nwl inferior ones had been urged in the Senate in 1867
l1y JfovcrJy Johnson,. when opposing the passage of the
20
T'·nuro of Ol!ice Act.
It luul apparently been recognized in 1789 at the time of the great debate in the
Fi~t. Congress, and by Chief Justice Marshall in 1807.21
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th bill for the repeal of the Tenure of
~ommittee on Post Offices and ~ost
Office Act was pe~dmg, thelll08 for reclassifying postmasters mto
Roads reported a bill, ~~R( § 1) that: " Postmasters of the fi:st and
three classes, and prov1
ointed by the President, by and with .the
second classes shall be app
f
term of four years, subJect
t f the Senate or a
· .
d
. ' their removal or suspension, an
advice and consen o
to the provisions of law respectmg h
th Senate shall not be in
. occurring hw en
: d
thi d eclass shall be appomte
the filling of vacancies
session. . . . Postmasters of t t:r G~eral and hold their offices
and commissioned by the Posttn~ 1498 The bill was not considduring his pleasure." 18 Cong.
c.
.
.

is On Feb. 8, 1887,. while

ered by Congress.
H
. troduced a bill (H. R. 196) to
On Jan. 5, 1892, Sherman hoa~d~old office during good beh~vior
provide that all postmas.ters s. oud th foll.owing proviso: " Provided,
R
130 § 1 eontame · e
d
23 Cong. ec.
·
t y time remove or suspen a
however, That the President,,m6naD:. , 1895, De Forest intro- .
22
postmaster for cause stated. Re 576 Section 2 provided: "That
duced H. R. 8328, 27 Cong. . c. ffic~ or hereafter to be appointed
postmasters ~f all classes now .m ~ces for good behavior; Provided,
shall be app01.nted to hold their .o e remove or suspend a pos~.ter
That the President may at any tlmf
e communicated in wnting
d
third class or caus '
t session of Congress after such
of the first, secon or
to the Senate at the next subsequ~ eral may at any time remove
removal, and that the Postma:t;;ur~n class for cause, communicated
or suspend a postmaster ~f th 3 forbade appointment, removal or
in the letter of removal. Sec.
J n
1896 Gillett introduced
Rec' 1001 None of these
suspension for political reasons. 0 nCoa . 28
·
· (H R 8328) 28
ng.
·
'
the identical bill . · ·
· b a committee.
three bills was considered even Y
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1
' This provision was reenacted by Rev. Stats. § 1229.
Comp.
1-'t·n. Hep. Apr. 4, 1864, No. 42, 38th Cong. 1st sess., Ser. No. 1178.
Ju /Jla/;c v. United States, 103 U. S. 227, 237, this provision wns
iut<•rprctc<l as not denying " the power of the President, by and with
1hc mlvire and consent of the Senate, to displace them by the appointlllt'flt of others in their places." The Act of June 4, 1920, c. 227, Art.
I lS, 41 Stat. 759, SU, provides:

II8. OFFICERS, SEPARATION

Smw1cE.-No officer shnll
of the
l'ri-sidc>nt or by sentence of a general court-martini; and in time of
J"';11•c no officer slinll be dismissed except in pursuance of the sentence
u{ 11 1wncral court-martial or in mitigation thereof; but the President
1n:ry nt nny time drop from the rolls of the Army nny officer who
li:1s he<m nbsent from duty three months without leave or who has
'""f'll nliscnt in confinement in a prison or penitentiary for three
1mmtlis after final conviction by a court of competent jurisdietion."
JQ Sec Note 4, p. 242, supra.
l'>;\111-.

FROM:

1>1• cfowlmrged or dismissed from the service, except by order
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See Lnwrence, June 17, 1 Ann. Cong. 483-484; Smith, June 17,
l Ann. Cong. 508-9; Madison, June 18, 1 Ann. Cong., 547-8. A few
•fa.rs subi;cquent to the debate on the removal provision in the Act
1o•t11hlishing a Department of Foreign Affairs, Madison, although he
l>1·lirv<>d that the power to prescribe the tenure of office and the
J!(J\\'er of removal were in essence the same, moved to nmend the Act
'"'lulJJishing a Treasury Department by providing that the Comp1roflcr should hold office for a limited period of years. To the
vl1jcction that such a provision was not within the power of Con-
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gress he replied: " When I was up before . . . I endeavored to
show thnt the nature of this office differed from the others upon
which the House had decided; and, consequently, that a modification
mi~ht tako place, without interfering with the. former <listinction;
so Umt it cannot be said we depart from the spirit of the Constitution." l Ann. Cong. 614. Stone, in support of Madison, ndded:
"AB tho Comptroller was an inferior officer, his appointment might bo
vested in the Prmidcnt by the J,cgislnture; hut, tt{icortlinp; to tho
determination which had already taken place, it diil not ncce8Harily
follow that he should have the power of dismissal; and before it was
given, its propriety ought to be apparent." 1 Ann. Cong. 613. See
Note 71, infra.
22 In 1830, Senator Barton, in defense of his resolutions denying
an uncontrollable Presidential power of removal, said: "It is no
question whether a President may remove, at his own. will and pleasure, his Secretary of State. That was the very question befor~ Congress in the great debate of 1789. • . • Nobody would W!Sh to
force a disagreeable member of the cabinet on the President.
But the class of officers now before the Senate, and their predecessors,
attempted to be removed by the President, were not under consideration in the debate of 1789. This is a class of public office~r
officers of the law-whose term, tenure, and duties of office are fixed
and prescribed by the laws of't.he land, and not by the Executive will,
as in the other class. • • • The power is now boldly asserted on
this floor by the majority, for the first time since the foundati~n of
the republic, of removing this class of federal officers by the President
at discretion, without the slightest restraint by the Senate." 6 Cong.
Deb. 458-459. The same distinction was taken in 1835, by Senators
Wright and White, in the debate on the Executive Patronage Bill.
11 Cong. Deb. 480, 487.
.
On June 15, 1844, the Senate Committee on Retrenchment dealing
with the evils of executive patronage said: "It will be sufficient for
the committee to show that Congress may regulate, by law, as well
the power to appoint inferior officers as to rem~ve them. • ••
The committee will not protract the argument. It lS not known to
them that the power of Congress to regulate the appointment and
removal of inferior officers has been questioned. It is very certain
that the authority of the President to control the departments in
the exercise of the power has not at any time been recognised by
law." Sen. Doe. No. 399, 28th Cong. 1st seas., Ser. No. 437, p. 29-30.
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-The administrative nclion of President Johnson under
tho Tenure of Office Act indicates likewise a recognition
of this distinction between inferior and high political
offices. The procedure prescribed in § 2 required of the
PN'l'ident a report to the Senate of the reasons for a suspension and also mnde its consent essential to a removal
In respect to inferior o1Iicers this course appears to have
!wen scrupulously observed by the President in every
f'llHO.
rJ,'his is true for the period before the institutio~
of tho impeachment proceedings 28 as well as for the later
pcriod.u On the other hand, in the case of a high political officer, Sccrctnry of \Var Stanton, President Johnson declined on scvcml grnunds to follow the procedure
prescribed by the Act. 16 Ex. Journ. 95. The requirement that the President should report reasons for suspension to the Senate was not retained by the amended
Tenure of Offic~ :1ct of April 5, 1869, c. 10, 16 Stat. 6;
the other prov1s10ns, however, were substantially reenacted; and affirmative evidence of compliance by succeeding Presidents with its requirements as to inferior
officers is recorded between 1869 and the repeal of tho
1\ct in 1887. Suspensions and not removals were made
during recess. 25 In those rare instances where removals
ia In six instances President Johnson in separate messnges communicated his reasons for suspension. 16 Ex. Joum. 3, 109-110, 122,
133. In two further instances misconduct was given as the ground
for suspension. 16 ibid. 1.
u Five cases of this nature are on record. 16 Ex. J ourn. 411-412.
2 ~ From President Grant's administration to the close of the first
two years of President Cleveland's first administration, nominations
of officinls to succeed those who had been suspended during the recess
follow one of two forms: "I nominate A. B., who was designated
during tho recess of the Senate, to be-, vice C. D. suspended," or
" I nominate A. B. to be postmaster at - in place of C. D., suspended under the provisions of the seventeen hundred nnd sixtyoighth section of the Revised Statutes of the United States." These
forms are not used after Mar. 3, 1887. The case of A. C. Botkin,
marshal of Montana Territory, is illustrative of the fact that suspen~
sion and not removal could be effected during the recess. On Jan.
2a1os·~21~11
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were sought by

tn('llllf! other than Uw nppointmcnt of 11
"successor," Presidents Grant, Hayes, Garfield and Arthur requested the Senate's consent to the rcmovals. 20
Where the Senate foiled to confirm the nomination of a
8Ucccssor, the former incumbent retained office until
either the expiry of his commission or the confirmation
of n succcssor. 21

A2

t

28, 1885, President Arthur nomi1mted K A. Kreidler in pl:wo of A. U.
Botkin to be remov<~l. 24 Ex. Journ. 425. The Seimlo failed to act
upon the nomination and on Dec. 21, 1885, PreHiduut Cleveland nomi-

nated R. S. Kelly vice A. C. Botkin suspended. For l:llW<'ritl monU1s
action upon the nomination was delayed and on April 28, 1886, the
President sent the following message to the Senate: "I nominated
Robert S. Kelly, of Montana, to the Senate on the 21st day of
December, 1885. • . . in the place of A. C. Botkin, who was by
me suspended under the provisions of section 1708 of the Revised
Statutes. On the 12th day of April, 1886, the term of office for
which said A. C. Botkin was originally appointed expired: And I
renew the nomination of Robert S. Kelly, of Montana . • • in
the place of the said A. C. Botkin, whose term of office has so expired
as aforc~mid." 25 Ex. Journ. 441. These years of President Cleveland disclose 78 other cases of a similar nature. 25 ibid. 396-410,
426, 436, 441, 488, 490-494, 497, 501, 516, 539, 563, 714-715.
2 0 On Dec. 6, 1869, President Grant requested the consent of the
Senate to the removal of certain Indian agents, to whose posts army
officers had been assigned. 17 Ex. Journ. 289. On May 17, 1872,
the Senate gave its consent to the removal of T. H. Bazin, appraiser
of merchandise at Charleston, S. C., 18 ibid. 251. On Dec. 4, 1878,
President Hayes requested the Senate's consent to the removal of
A. M. Devereux, ·a third lieutenant in the revenue service. 21 ibid.
393. The Senate during that session took no action. To the three
succeeding sessions of the Senate the same request was made without
securing its consent. 22 ibid. 23, 108, 410. President Garfield like~
wise made the same request but failed to secure any action by the
Senate. 23 ibid. 9, 29. On April 15, 1884, President Arthur recom~
mended to the Senate the removal of F. N. Wicker as collector of
customs at Key West. 24 ibid. 246. The Senate concurred in his
removal without expressing an opinion upon the constitutional powers
of the President and Senate upon the subject of removal. 24 ibid. 249.
21 The instances are numerous and a few illustrations will suffice.
On Mar. 2, 1883, Paul Strobach was nominated as a marshal vice
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From the foundation of the Government to the enactnwnt of the Tcnuro of Office Act, during the period
wliilo it remained in force, and from its repeal to this
time, the administrative practice in respect to all offices
Jut.r;, so far as appears, been consistent with the existence in Congress of power to make removals subject to
tho consent of tho 8cnate.zs 'I'he practice during the
•':U'lier period was described by Webster in addressing the
tienato on l 1'ebrmtry 16, 1835:
11
lf one man be Secretary of State, and another be appointed, the first goes out by the mere force of the ap~(. C. (}::born to he mnoved. 2:{ Ex. Journ. 711. The Senate took
no 11ction <luring that sCSilion aml i11 the recess Osborn was suspended.
Strobach was again nominated but was rejected at the next session
of the Senate. Thereupon on May 8, 1884, J. H. Speed was nomi1mtr·d "vice Paul Strobach, temporarily appointed during the recess
of the Senate." 24 Ex. Journ. 265. Pending action upon the nomin:1tio11 Pr!?sident Arthur on May 14, 1884, again nominated J. H .
t-:pced " vice M. C. Osborn, whose term has expi1·cd. This nominal ion is made to correct nn error in tho nominuL.iou of Joseph II.
Speed to the above-named office, which was delivered to the Senate
rm the 8th instant, and which is hereby withdrawn." 24 Ex. Journ.
:.!t.i7. The correction expressly recognizes that Osborn had never
craRcd to hold office. Compare 15 Op. A. G. 375. Again, on Mar.
:?, 1884, Windus was nominated as a postmaster vice Lambert" whose
n•moval for cause is hereby proposed." 24 Ex. Journ. 220. The
St·natc rejected Windus, and on Dec. 17, 1885, President Cleveland
nominated Gildea vice Lambert "whose commission expired May
13, 1885.'' 25 ibid. 228. On Jan. 6, 1885, Richardson was nominated
ai! a postmaster vice Corson " whose removal for cause is hereby
proposed." 24 ibid. 412. The Senate failed to a.ct upon the nomination, and on April 1, 1885, Cleveland nominated Bonner to the post
vko Corson "whose removal for cause is hereby proposed.'' 25

ibid. 45.
2s Since the enactment of the Tenure of Office Act various forms
have been used to nominate officials to succeed those whose removal
.is thereby sought. Examination of their use over a period of thirtytwo years indicates that no significance is to be attached to the use
of any particular form. Thus the nomination is sometimes in the
fonn A. B. vice C. D. "removed"; sometimes it is" to be removed";
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pointmcnt of the other, without any previous act of
removal whatever. And this is the practice of the government, and has been, from the first. In all the removals
which have been made, they have. generally been effected
simply by making other appointments. I cannot find n
caso to tho contrary. There is no such thing as any disthwt official act of removal. I have looked into the practice, and caused inquiries to ho made in the departments,
and I <lo not loam that any such proceeding i'i known rn;;
an entry or record of the removal of an officer from oflicc;
and the President could only act, in such cases, by causing
some proper record or entry to be made, as proof of the

"whose

1867-1869 (Johnson) ••••;......
1869-1873 (Grant) •..••••••••••
1873-1877 (Grant) ....•.••.•••.
1877-1881 (H:ayes). .•••••..••••
1881 (Garfield)................
1881-1885 (Arthur)............
1885-1887 (Cleveland)..........
1887-1889 (Cleveland)..........
1889-1893 (Iiarrison) .••.•.••••
1893-1897 (Cleveland)..........
1897-1899 (McKinley)..........

37
468
120
8
1
4
15
178
1080
808
813

72
464
144
102
78
19
1
118
101
26

3
17
19
10

42

19
69
24
9

Postmasters will be found included within all these categories.
16-31 Ex. Journ., passim. The form "who has been removed" was
twice used by President Grant and once by President Iiarrison. On
one occasion President Grant used the form " whom I desire to
remove," and on six occasions President Iiayes used the form " to
be thus removed." The simple form "removed," which has been
exclusively used for postmasters since 1887, does net imply that
removnl has already been accomplished. That form was used in the
Parsons and Shurtleff cases, where the notification of removal sent
to. the incumbent stated that the removal would take effect upon the
qualification of a successor. 29 Ex. Journ. 11; 31 ibid. 1328.

furt of removal. I nm awnre that there have been some
in which notice has b!'cn sent to persons in office that
their services are, or will be, after a given day, dispensed
with. These are usually cases in which the object is, not
to inform the incumbent that he is removed, but to tell
him that a successor either is, or by a day named will be,
nppointecl." 4 Works, 8th ed., 189;
In 1877, President llnyos, in a communication to the
8c11alc in rcspomm to a resolution requesting information
as to whether removals had been made prior to the appointment of successors, said:
"In reply I would respectfully inform the Senate that
in the instances referred to removals had not been mnde
at the time the nominations were sent to the Senate. The
form used for such nominations was one found to have
been in existence and heretofore used in some of the Dep:ui:ments, and was intended to inform the Senate that if
the nomination proposed were approved it would operate
to remove an incumbent whose name was indicated.
R. B. Hayes." 7 Messages and Papers of the President,
48L
Between 1877 and 1899, the latest date to which the
records of the Senate are available for examination, the
practice has, with few exceptions, been substantially the
same. 29 It is, doubtless, because of this pradice1 and the
long settled rule· recently applied in Wallace v. United;_
States, 257 U. S. 541, 545, that this Court has not had occasion heretofore to pass upon the constitutionality of the
removal clause.
MRCB

sometimes " removed for cause "; sometimes " whose removal for
cause is hereby proposed."
" removed removal for
"re"to be
for
ea use is heremoved:" removed" cause" by pr<>posed"
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to Cases in this Court dealing with the removal of civil officers,
appointed by the President with the advice and consent of the Senate,
illustrate the practice of securing their removnl by the appointment
of a successor. In recent years the formal notification of removal
commonly rends: "Sir: .You are hereby removed from the office
of -, to take effect upon tho appointment and qunlificntion of your
successor." Parsons v. United States, 167 U. S. 324, 325; Shurtle/J
v. United States, 189 U. S. 311, 312.
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Tho practice of Congress to control. the exercise of the
executive power of removal from inferior oflices is evidenced by many statutes which restrict it in many ways
besides the removal clause here in question. Each of
these rcHtrictivc statutes became ln,w with the approval
of the President. Every President who has held office
since 1861, except President Garfield, approved one 01·
more of such statutes. Some of these statutes, prescribing n. fixed teqn, provide that removal shn..ll be mnde only
for one of severnl specified causes.so Some provide n fixed
term, subject generally to removal for cause.s• Some proProvisions authorizing removal for
(a) Inefficiency, neglect of duty, malfeasance in office, but for no
other cause: Act of May 27, 1908, c. 205, § 3, 35 Stat. 403, 406,
amending Act of June 10, 1890, c. 407, § 12, 26 Stat. 131, 136, Board
of General Appraisers; Act of July 15, 1913, c. 6, § 11, 38 Stat. 103,
108, Commissioner of Mediation and Conciliation (misconduct in
office only); Act of June 2, 1924, c. 234, § 900b, 43 Stat. 253, 336,
Board of Tax Appeals.
(b) Neglect of duty or malfeasance in office, but for no other
cause: Act of Feb. 28, 1920, c. 91, § 306(b), 41 Stat. 456, 470, Railroad Labor Board; Act of Sept. 22, 1922, c. 412, § 1, 42 Stat. 1023,
amended by Act of Mar. 4, 1923, c. 248, § 1, 42 Stat. 1446, United
States Coal Commission.
·
(c) Inefficiency, neglect of duty, malfeasance in office, not restricting, however, under Shurtleff v. United States, 189 U. S. 311, the
President's power to remove for other than the causes specified: Act
of Feb. 4, 1887, c. 104, § 11, 24 Stat. 379, 383, Interstate Commerce
Commission; Act of Jun/ 10, 1890, c. 407, § 12, 26 Stat. 131, 136,
Board of General Appraisers; Act of Sept. 26, 1914, c. 311, § 1, 38
Stat. 717, 718, Federal Trade Commission; Act of Sept. 7, 1916,
c. 451, § 3, 39 Stat. 728, 729, United States Shipping Board; Act of
Sept. 8, 1916, c. 473, § 700, 39 Stat. 756, 795, United States Tariff
Commission.
81
Act of June 7, 1878, c. 162, § 1, 20 Stat. 100, justices of the peace
of the District of Columbia; Act of June 6, 1900, c. 786, § 10, 31 Stat.
321, 325, governor, surveyor-general, attorneys, marshals of Alaska;
Act of Aug. 24, 1912, c. 389, § 6, 37 Stat. 539, 555, removals from
the classified civil service to be only for such cause as will promote
the efficiency of the service and for reasons stated in writing; Act of
so
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vido for removal only after hr...a.ring. 32 Some provide a
fix1>cl tenn, subject to removal for reasons to be communir:ll<'d by the President to the Senate. 33 Some impose the
n·~triction in still other wnys. Thus, the Act of August
24. HH2, c. 38!>, ~ G, ~n 8tnJ. 5:m, 555, which deals only
with persons in the classified civil service, prohibits removnl " except for such cuu:,;c as will promote the efficiency of the service .and for reasons given in writing,"
und forbids removal for one cause which had theretofore
h<'cn specifically prescribed by President Roosevelt and
Pre:;ident Taft 1u1 a ground for clismissal. 3 ' The Budget

· - - - - - - --·--------------------·--------July 17, 1()16, c. 24!'i, § 3, :m St.at;. :wo, Federal Farm I,oan Board;
Art of June 3, 1922, c. 20!'i, 42 Slat. 620, Federal Reserve Board.
The provision is also common with respect to judgeships. Act of
~far. 19, 1906, c. 960, § 1, 34 Stat. 73 (Juvenile Court of the District
of Columbia); Act of June 30, 1906, c. 3!)34, § 7, 34 Stat. 814, 816
1 United States Court for China); Act of Mar. 3, 1925, c. 443, § 3a,
-t:~ Stat. 1119 (Police Court of the District of Columbia). ·
szAct of May 27, 1908, c. 205, § 3, 35 Stat. 403, 406, does so in
f'Xpress terms. Shurtleff v. United States, 18!) U. S. 311, 314, 317,
df'rlarcs that, by construction, every Act which prescribes specific
r:tu~es for removal requires that removal be not made for such cause
without a hearing. In Reagan v. United States, 182 U. S. 410, 425, ·
it was said: "The inquiry is therefore whether there were any causes
of removal prescribed by law, March 1, 1895, or at the time of the
removal. If there were, then the rule would apply that where causes
of removal are specified by constitution or statute, as also where the
term of office is for a fixed. period, notice and hearing are essential.
If there were not, the appointing power could remove at pleasure
or for such cause. as it deemed sufficient." State courts have held that
statutes providing for removal "for cause" require that the appointee be given notice and an opportunity to defend himself. State
v. Frazier, 47 N. D. 314; Street Commissioners v. Williams, 96 Md.
232; Ham v. Board of Police, 142 Mass. 90; Haight v. Love, 39 N. J.
L. 14, aff'd. 39 N. J. L. 476; Biggs v. McBride, 17 Oreg. 640.
33Act of June 3, 1864, c. 106, § 1, 13 Stat. 99, Comptroller of tho
Currency; Act of Feb. 12, 1873, c. 131, § 1, 17 Stat. 424, Director
of the Mint.
84 The executive orders of Jan. 31, 1902, and Jan. 25, 1906, prescribed dismissal as a pena.lty for agitation by civil employees for au
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Act of June 10, 1921, c. 18 § 303, 42 Stnt. 20, 24, provides
u. fixed term for the Comptroller General .and tho Assistant
Comptroller General, and makes these officers removable
only by impeachment or, by joint resolution of Congress,
after hearing, for one of the causes specified. It should bo
noted thnt while President Wilson had, on June 4, 1920,
vetoed an curlier Budget Act, which like this denied to the
President any participation in the removal, he had approved the Mediation and Conciliation Act of July 15,
1918, and the Railroad Labor Board Act of February 28,
1920, which prohibited removals except for the causes
therein specified.
'fhe assertion that the mere grant by the Constitution
of executive power confers upon the President as a prerogative the unrestricted power of appointment and of
removal from executive offices, except so far as otherwise
expressly provided by the Constitution, is clearly inconsistent also with those statutes which restrict the exercise
by the President of the power of nomination. There is
not a word in the Constitution which in terms authorizes

Congress to limit tho President's freedom of choice in
making nominations for executive offices. It is to appointment as distinguished from nomination that tho
Constitution imposes in terms the requirement of Senatorial consent. But a multitude of laws have been ennctcd which limit the President's power to make nominal ion~, nud which, through the restrictions imposed, may
pn•vl'ut tho selection of the person deemed by him best
fitk1l. Ruch restriction upon the power to nominate has
ht•cn exercised by Congres.;.; continuously since the founilntion of tho Government. Every President has approved one or more of such nets. Every· President has
consistently observed them. This is true of those offices
to which he makes appointments without the advice and
consent of the Senate as well as of those for which its
consent is required.
Th us, Congress has, from time to time, restricted the
Prcsi<lcnt's selection by the requirement of citizenship. 36

increase in wages. The executive orders of Nov. 26, 1909, and April
8, 1912, forbade communications to members of Congress save
through heads of departments. Report of U. S. Civil Service Commission, for 1912, pp. 23-24. Section 6 of the Act of 1912 was intended to override these orders. See 48 Cong. Rec. 5634-5636. On
Feb. 19, 1886, the National Civil Service Reform League in a series
of resolutions recommended that the reasons for removal be treated
as "part of the public record.'' 5 Civ. Serv. Rec. 92. On Aug. 9,
1890, Commissioner Roosevelt advocated such a restriction upon
removals. 10 Civ. Serv. Rec. 26. A bill reported from the Select
Committee of the House on Civil Service Reform in 1891 contained
such a provision. House Rep. No. 4038, 51 Cong., 2d sess., Ser. No.
289Q. The Attorney General in 1913 ruled, against an earlier opinion·
of the Civil Service Commission, that Presidential appointees were
excluded from the terms of the Act of 1912. 30 Op. A. G. 181. The
Civil Service Act of Jan. 16, 1883,,e. 27, § 2, 22 Stat. 403, 404, which
was approved by President Arthur, had also provided that failure to
subscribe· to political. funds should not be a ground of dismissal.

JU6, mayor of the District of Columbia; Act of Mar. 1, 1855, c. 133,
§ !J, 10 Stat. 619, 623, ministers and their subordinates; Act of Aug.
18, 1856, c. 127, § 7, 11 Stat. 52, 551 consular pupils; Act of June 20,
IAA4, c. 136, § 2, 13 Stat. 1371 139, consular clerks; Act of Mar. 22,
1!)02, c. 272, 32 Stat. 76, 78, Act of Feb. 9, 1903, c. 530, 32 Stat. 807,
80!1, Act of Mar. 12, 1904, e. 543, 33 Stat. 67, 69, Act of Mar. 3, 1905,
c. 1407, 33 Stat. 915, 917, Act of June 16, 1906, e. 3337, 34 Stn.t. 286,
288, Act of Feb. 22, 1907, c. 1184, 34 Stat. 916, 918, Act of May 21,
1008, c. 183, 35 Stat. 171, 172, Act of Mar. 2, 1909, c. 235, 35 Stat.
672, 674, Act of May 61 1910, c. 199, 36 Stat. 337, 339, Act of Mar.
3, 1911, c. 208, 36 Stat. 1027, 1029, Act of April 30, 1912, e. 97, 37
Stnt. 94, 96, Act of Feb. 28, 1913, c. 86, 37 Stat. 688, 689, Act of June'
30, 1914, c. 132, 38 Stat. 442, 444, Act of Mar. 4, 1915, c. 145, 38 Stat.
Jll6, 1117, Act of July 1, 1916, c. 208, 39 Stat. 252, 253, Act of Mar.
:J, 1017, c. 161, 39 Stat, 1047, 1049, Act of April 15, 1918, c. 52, 40
Stat. 519, 520, Act of Mar, 4, 1919, c. 123, 40 Stat. 1325, 1327, Act of
June 4, 1920, c. 223, 41 Stat. 739, 741, Act of Mar. 2, 1921, c. 113, 41
Stat. 1205, 1207, Act of June 1, 1922, c. 204, 42 Stat. 599, 601, Act of

n

Citizens of

(n..) The United States: Act of May 3, 1802, c. 53, § 5, 2 Stat. 195,
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It has limited tho pow£>r of nominntiou hy providing tlmt
the office mny be held only by a rei;idcnt of tho United

States na; of a Stato 57 ; of a particular State 88 ; of a

par~

.fan. 3, 1023, c. 21, 42 SLat, 1008, 1070, student interpreters ior China,
Japan and Turkey; Act of April 5, 1006, c. 1366, § 5, 34 Stat. 99, 101,
clerks in consular oflicc receiving more than $1,000 per iummu; Act
of .July 17, HHG, c. 245, § 3, 39 Sw1t. 360, J<\,>dcral Farm l,oan Board;
Act of .FelJ. 2:1, 1917, c. 114, § 0, 39 St:it. 02H, Oa2, lt'uderal Honr1l
for Vocational Education; Act of May 24, 1024, o. 182, § 5, 4a Stut.
140, 141, l"oreign Service otlicers; Act of Juno 7, Hl24, c. 287, § 7, 4:1
St.n.t. 47a, 474, bonrd of advisors to tho Federal Imlu:;trinl Jm;titution
for Women.
(b) A State: Act of Mar. 3, 1891, c. 539, § 2, 26 Stat. 854, 855,
attorney and interpreter for the Court of Private Land Claims.
(c) A Particular State: Act of July 27, 1854, c. 110, § 1, 10 Stat.
313, commissioner to adjust Indiana land claims; Act of Mar. l, 1907,
c. 2285, 34 Stat. 1015, 1036, Act of May 30, 1910, c. 260, § 4, 36 Stat.
448, 450, Act of June 1, 1910, c. 264, § 7, 36 Stat. 455, 457, Act of
Aug. 3, 1914, c. 224, §·3, 38 Stat. 681, 682, various commissions to
appraise unallotted Indian lands.
(d) A Particular Territory: Act of April 12, 1900, c. 191, § 40, 31
- Stat. 77, 86, commission to revise the laws of Porto Rico; Act of
April 30, 1900, c. 339, §§ 66, 69, 31 Stat. 141, 153, 154, governor and
secretary of Hawaii; Act of July 9, 1921, c. 42, §§ 303, 313, 42 Stat.
108, 116, 119, governor, attorney and marshal of Hawaii.
(e) District of Columbia: Act of Mar. 3, 1855, c. 199, § 2, 10 Stat.
682, board of visitors for Government Hospital for the Insane; Act
of Feb. 21, 1871, c. 62, § 37, 16 Stat. 419, 426, Board of Public Works;
Act of June 11, 1878, c. 180, § 2, 20 Stat. 102, 103, commissioners of
the District; Act of Sept. 27, 1890, c. 1001, § 2, 26 Stat, 492, Rock
Creek Park Commission.
38
Act of Mar. 1, 1855, c. 133, § 9, 10 Stat. 619, 623, ministers and
their subordinates.
87 Act of Mar. 3, 1891, c. 539, § 2, 26 Stat. 854, 855, attorney and
interpreter for the Court of Private Land Claims.
88 Act of Mar. 29, 1867, c. 14, § 1, 15 Stat. 9, commissi~~ers to
ascertain the amount raised in Indiana in enrolling the militia; Act
of Mar. 1, 1907, c. 2285, 34 Stat. 1015, 1036, Act of May 30, 1910,
c. 260, § 4, 36 Stat. 448, 450, Act of June 1, 1910, c. 264, § 7, 36 Stat.
455, 457, Act of Aug. 3, 1914, c. 224 § 3, 38 Stat. 681, 682, various
commissions for the appraisal of unallotted Indian lands. ·

267

.T., disscntiug.

t iculnr district at1; of a particular territory 40 ; of the District of Columbia 41 ; of a particular foreign country.'"
It hn,.q limited the power of nomination further by prescribing specific professional attainments,4 8 or occupati01ml

•r.

,\rt of July 1, 18fi2, c. ll!J, § 2, 12 Stiit. 432, 433, asscRsors and
rollcctors of internal revenue; and scmblc, Act of July 2, 1836, c. 270,
§ :m, 5 Stat. 80, 88, postmasters.
•''Act of Mar. ~>G, 1804, c. 38, § 4, 2 Stat. 283, 284, lcgisln.tive
rounril of Louisiana; Act of Mar. 3, 1891, c. 564, § 2, 26 Stat. 1104,
t1·n·itoriul mh10 inspectors; Act of July 9, 1921, c. 42, §§ 303, 313,
·I:.! 8l:1t. IOS, 1 H\, 110, governor, attorney and marshnl of Ifawuii.
o Art of May 3, 1802, c. 53, § 5, 2 Stat. 195, 190, mayor of the
lli~lrict of Columbin; Ad of April Hi, 1862, c. 54, § 3, 12 Stat. 376,
l'ommissioners for clnims arising from the abolition of slavery; Act
of Feb. 21, 1874, c. 62, § 37, 1G Stat. 419, 426, Board of Public
Works; Act of June 7, 1878, c. 162, § 5, 20 Stat. 100, 101, notaries
public; Act of June 11, 1878, c. 180, § 2, 20 Stat. 102, 103, commisFioners of the District.
•:Act of Mar. 3, 1819, c. 101, § 2, 3 Stat. 532, 533, agents on the
const of Africa to receive negroes from vessels seized in the slave trade.
o Professional quaJifications:
·
(a) Learning in the Law: Act of Sept. 24, 1789, c. 20, § 35, 1 Stat.
73,JJ2, Attorney-General and district attorneys; Act of Mar. 20, 1804,
c. 38, § 8, 2 Stat. 283, 286, attorney for Louisiana Territory; Act of
April 3, 1818, c. 29, § 4, 3 Stat. 413, attorney for Mississippi; Act of
!\for. 3, 1819, c. 70, § 4, 3 Stat. 502, 503, attorney for Illinols; Act of
April 21, 1820, c. 47 § 6, 3 Stat. 564, 565, attorney for Alabama; Act
of Mar. 16, 1822, c. 12, § 4, 3 Stat. 653, attorney for Missouri; Act
of Mar. 30, 1822, c. 13, § 7, 3 Sfat. 654, 656, attorney for Florida
Territory; Act of Mar. 3, 1823, c. 28, § 9, 3 Stat. 750, 752, attorney
for Florida Territory; Act of May 26, 1824, c. 163, § 3, 4 Stat. 45, 46,
11ttornex for Florida Territory; Act of May 29, 1830, c. 153, § I, 4
Stat. 414, solicitor of the Treasury; Act of June 15, 1836, c. 100, § 6,
5 Stat. 50, 51, attorney for Arkansas; Act of July 1, 1836, c. 234, § 4,
5 Stat. 61, 62, attorney for Michigan; Act of Mar. 3, 1845, c. 75, § 7,
5 Stat. 788, attorney for Florida; Act of Mar. 3, 1845, c. 76, § 4, 5 Stat.~
789, attorney for Iowa; Act of Dec. 29, 1845, e. 1, § 3, 9 Stat. 1, attorney for Texas; Act of Aug. 6, 1846, c. 89, § 5, 9 Stat. 56, 57, attorney
for Wisconsin; Act of Feb, 23, 1847, c. 20, § 5, 9 St:>.t. 131, attorney
for Florida; Act of Sept. 28, 1850, c. 86, § 8, 9 Stat. 521, 522,
attorney for California; Act of Mar. 3, 1851, c. 41, § 4, 9 Stat. 6.'31,
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experience... It has, in other cases, prescribed the test of
cxaminations.'5 It has imposed the requirement of
agent for California Land Commission; Act of Aug. 31, 1852, c. 108,
§ 12, 10 Stat. 76, 99, law agent for Cu.lifornia; Act of July 27, 1854, c.
110, § 1, 10 Stat. 313, commissioner to adjust land claims; Act of
M1tr. 4, l8G5, c. 174, § 1, 10 Stat. 642, commissioners to revise District or Colnmbin laws; Act of Mar. 3, 1859, c. SO, 11 Stat. 410, 420,
Assistant AU-0rnoy-Gcneral; Act of Mnr. 2, 1861, c. 88, § 2, 12 Stnt.
246, exnmincrn-in-chicf in Patent Office; Act of May 20, 1802, c. 79,
§ 1, 12 St.at. 403, commissioners to revise District of Colmnbia lnwH;
Act of Mnr. 3, 1863, c. 91, § 17, 12 Stat. 762, 765, counni;;;;ioners to
revise District of Columbia laws; Act of Mar. 3, 1863, c. 101, § 2, 12
Stat. 795, solicitor to Peruvian Commissioners; Act of June 27, 1806,
c. 140, § 1, 14 Stat. 74, commissioners to revise United States laws,
Joint Res. of May 27, 1870, No. 66, § 1, 16 Stat. 378, examiner of
claims for the Dcpartme11t of State; Act of June 22, 1870, c, 150,
§§ 2, 3, 16 Stat. 162, Solicitor-General and Assistant Attorney-Generals; Act of July 8, 1870, c. 230, § 10, 16 Stat. 198, 200, examinersin-chief in Patent OffiC'e; Act of Mar. 2, 1877, c. 82, § 1, 19 Stat. 268,
commissioner for a new edition of the Revised Statutes; Act of Mar.
6, 1890, c. 27, § 1, 26 Stat; 17, delegates to the International Conference at Madrid in patent and trade-mark laws; Act of Mar. 3,
1891, c. 539, § 2, 26 Stat. 854, 855, attorney of the Court of Private
Land Claims; Act of Mar. 2, 1901, c. 800, § 1, 31 Stat. 877, Spanish
claims commissioners; Act of June 13, 1902, c. 1079, § 4, 32 Stat.
331, 373, commission on Canadian boundary waters to include one
lawyer experienced in internationnl and riparian law.
(b) Versed in Spanish and English Languages: Act of Mar. 3, 1849,
c. 107, § 2, 9 Stat. 393, secretary to Mexican Treaty Commissioners;
Act of Mar. 3, 1851, c. 41, § 4, 9 Stat. 631, agent for California Land
Commission; Act of Aug. 31, 1S52, c. 108, § 12, 10 Stat. 76, 99, law
agent in California; Act of May 16, 1860, c. 48, § 2, 12 Stat. 15,
secretary of Paraguay Commission; Act of Feb. 20, 1861, c. 45, § 2,
12 Stat. 145, secretary of New Granada Commission; Act of Mar. 3,
1863, c, 101, §§ 2, 3, 12 Stat. 795, solicitor and secretary of Peruvian
Commissioners; Joint Res. of Jan. 12, 1871', No. 7, § 1, 16 Stat. 591,
secretary of San Domingo Commissioners; Act of Mar. 3, 1891, o. 539,
§ 2, 26 Stat. 854, 855, interpreter to the Court of Private Land Claims.
(c) Engineering: Act of Feb. 21, 1871, c. 62, '§ 37, 16 Stat. 419,
426, District of Columbia Board of Public Works: Act of April 4,
1871, c. 9, § l, 17 Stat. 3, commission to examine Sutro Tunnel; Act
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of sex n; of rneo "8 ; of. property 10 ; and of habitual
tcmrcrnnco in tho uso of intoxiea.ting liquors.Go Congress

Juno 22, 1874, c. 411, § 1, 18 Stat. mo, commission to examine
allu\'ial basin of Mississippi River; Act of June 28, 187!J, c. 43, § 2,
:!I Stnt. 37, Mississippi River Comrnii:Jsion; Act of June 4, 1897, c. 2,
;II) 81:11. 11, 50, Nir.arugmi Canal Commi&iion; Act of June 13, 1902,
<'. 107!'1, § 4, :12 Stat. 3:n, 373, commission on Canadian boundary
"lllcrttj Ant. of .luuo 28, l!JU2, c. 1302, § 7, 32 Stat. 481, 483, Isthmian
<':111111 CommillHion; Act of Aug. 24, l!H2, c. 387, § 18, 37 Stat. 512,
[117; Ahmlmu H1iilrmul Commis.-;ion; Act of Aug. 8, 1917, c. 40, § 18,
-10 Stnt. 250, 2li0, luland Wal.crways Commission; Act of May 13,
1\124, c. 153, 43 Stat. 118, Uio Grande Commission.
(<I) l\liscellanoous: Joint Ros. of .July 5, 18li6, No. 66, § 1, 14 St:i.t.
302, commissioners to Paris Universal Exhibition to be profe!lSional
1111d scientific men; Act of Juno 10, 1806, c. 398, 2'J Stat. 321, 342,
ronunissioncrs to locate Indian boundaries to be surveyors; Act of
Aug. 24, 1912, c. 387, § 18, 37 Stat. 512, 517, Alaskan Railroad Commk-;ion to include one geologist in charge of Alaskan survey.
HAct of Aug. 26, 1852, c. 91, § 2, 10 Stat. 30, superintendent of
public printing to be a practical printer; Act of Aug. 31, 1852, c. 112,
§ 8, 10 Stat. 112, 119, Light House Board to include civilian of high
1wicntific attainments; Act of July 27, 1866, c. 284, § 1, 14 Stat. 302,
app(aiser for New York to have had experience as an appraiser or
to be practically acquainted with the quality and value of some one
or more of the chief articles of importation subject to appraisement;
Joint Res. of Feb. 9, 1871, No. 22, § 1, 16 Stat. 593, 594, commissioner
for fish and fisheries to be a person of proved scientific and practical
ncquaintance with the fishes of the coast; Act of Feb. 28, 1871, c. 100,
§§ 23, 63, 16 Stat. 440, 448, 458, supervising inspectors of steam
vrsscls to be selected for their knowledge, skill, and practical experience in the uses of steam for navigation and to be competent judges
of .the character and qualities of steam vessels and of all parts of the
machinery employed in steaming, inspector-general to be selected with
reference to his fitness and ability to systematize and carry into effect
all the provisions of law relating to the steamboat inspection service,
Act of June 23, 1874, c. 480, § 2, 18 Stat. 277, 278, inspector of gas
in the District of Columbia to be a chemist, assistant inspector to be
a gas-fitter by trade; Joint Res. of Dec. 15, 1877, No. 1, § 2, 20 Stat.
245, commissioners to the International Industrial. Exposition in Paris
to include three practical artisan experts, four practical agriculturists,
and nine scientific experts; Act of June 18, 1878, c. 265, § 6, 20 Stat.
o(

f
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has imposed like restrictions on tho power· of nomination
by requiring political representation ni; or tlmt the seJce-

tion be made on a nonpartisan basis.~ 2 It has required
in tl(>lllO cnscs, that the reprmmntation be industrial ~a· in

163, 164, superintendent of Life Saving Service to be familiar with
tho various moans employed in the Life Saving Service for the saving
of life and provcrty from shipwrecked vessels; Act of June 29, 1888,
c. 503, § 8, 25 Stat. 217, 238, superintendent of Indian schools to bo
a person of knowledge and experience in tho management, training
and practical education of children; Act of July 9, 1888, e. 503, § 1,
25 Stat. 243, delegates to tho Intematiunal M a.rino Cuuforcuco to
include two masters of merchant marine (one imili11g and one Hkam),
and two civiliam; familiar with shipping and admiralt.y practice;
Act of Mar. 3, 18!H, c. 564, § 2, 26 Stat. 1104, mine im;pectors in
the territories to be practical miners; Act of July 13, 1892, c. 164,
27 Stat. 120, 139, Indian commissioners to be familiar with Indian
affairs; Act of Jan. 12, 1895, c. 23, § 17, 28 Stat. 601, 603, public
printer to be a practical printer; Act of Mar. 3, 1899, c. 419, § 2,
30 Stat. 1014, assistant director of the Census to be an experienced
practical statistician; Act of May 16, 1910, c. 240, § 1, 36 Stat. 369,
Director of Bureau of Mines to be equipped by technical education
and experience; Act of Dec.· 23, 1913, c. 6, § 10, 38 Stat. 251, 260,
Federal Reserve Board to include two members experienced in banking or :finance; Act of Mar. 3, 1919, c. 97, § 3, 40 Stat. 1291, 1292,
assistant director of the Census to be an experienced practical statistician; Act of June 2, 1924, c. 234, § 900b, 43 Stat. 253, 336, Board
of Tax Appeals to be selected solely on grounds of :fitness to perform
duties of the office.
45Act of Mar. 3, 1853, c. 97, § 3, 10 Stat. 189, 211, examination
required of clerks in the Departments of Treasury, War, Navy,
· Interior, and Post Office; Act of June 20, 1864, c. 136, § 2, 13 Stat.
137, 139, examination required of consular clerks; Act of Jan. 16,
1883, c. 27, § 2, 22 Stat. 403, examinations for civil service employees;
Act of Jan. 4, 1889, c. 19, § 1, 25 Stat. 639, medical officera of Marine
Hospital Service; Act of May 22, 1917, c. 20, § 16, 40 Stat. 84, 88,
officers of the Coast and Geodetic Survey; Act of Oct. 27, 1918, c. 196,
§ 16, 40 Stat. 1017, examinations for Public Health Service Reserve;
Act of May 24, 1924, c. 182, § 5, 43 Stat. 140, 141, examination for
appointments as Foreign Service officers in Diplomatic Corps.
46 Act of June 20, 1864, c. 136, § 2, 13 Stat. 137, 139, consular
clerks; Act of April 30, 1900, c. 339, § 66, 31 Stat. 141, 153, governor
of Hawaii; Act of July 9, 19211 c, 42, § 303, 42 Stat. 108, 116, governor
of Hawaii.
·

u Joint Iles. of l~cb. 23, 1900, No. 9, :n Stat. 711, one commiss:ouer
to rt'prrscnt the United States nt the unveiling of the statue of
l.:1fa)"Ptte to be a woman; Act of ,June 5, 1!)20, c. 248, § 2, 41 Stat.
!•~7. Dirr·ctor of Women's Bmcau to be a woman.
0 Act of July 1, 1\102, c. rnn2, § 5!l, 32 Stat. 641, 654, commission to
,...11 coal anrl llHphalt deposits in Indian lands to include two Indians.
• 0 Act of Mar. 2H, 1804, c. 38, § 4, 2 Stat. 283, 284, legislative
1·u111wil of Lo11iHiana to Le selected from those holding real estate.
00 Art of Jan. Hi, 188:l, c. 27, § 8, 22 Stat. 403, 406, civil service
uppoiutcc:;.
01 Al't of Mar. 22, 1882, c. 47, § 9, 22 Stat. 30, 32, board of elections in Utah Territory; Act of Jan. Hi, 188:3, c. 27, § 1, 22 Stat. 403,
Civil Service Commission; Act of Ft•b. 4, 1887, c. 104, § 11, 24 Stat.
:~i9, 383, amended by Act of June 29, 1906, c. 3591, § 8, 34 Stat.
.'iS4, 595, Act of Aug. 9, 1917, c. 50, § 1, 40 Stat. 270, and Act of Feb.
:.?8, 19'.?0, c. 91, § 440, 41 Stat. 456, 497, Interstate Commerce Com111i:;sion; Act of June 10, 1890, c. 407, § 12, 26 Stat. 131, 136, Board
of Genernl Appraisers; Act of Mar. 2, 1889, c. 412, § 14, 25 Stat. 980,
1005, Act of Aug. 19, 1890, c. 807, 26 Stat. 336, 354, Act of July 13,
1892, c. 164, 27 Stat. 120, 138, 139, Act of June 10, 1896, c. 398, 29
8tat. 321, 342, various commissions to negotiate Indian treaties· Act of
'
8cpt.'26, 1914, c. 311, § 1, 38 Stat. 717, Federal Trade Commission;
Act of July 17, 1916, c. 245, § 3, 39 Stat. 360, Federal Farm Loan
Board; Act of Sept. 7, 1916, c. 451, § 3, 39 Stat. 728, 729, amended by
Act of June 5, 1920, c. 250, § 3a, 41 Stat. 988, 989 United States
Shipping Board; Act of Sept. 7, 1916, c. 458, § 28, 3g Stat. 742, 748,
United States Employees' Compensation Commission; Act of Sept.
8, 1916, c. 463, § 700, 39 Stat. 756, 795, United States Tariff Commission; Act of Sept. 21, 1922, c. 356, § 518, 42 Stat. 858, 972, Board of
General Appraisers; Act of Feb. 28, 1923, c. 146, § 2, 42 Stat. 1325,
1326, World War Foreign Debt Commission.
62 Act of Mar. 3, 1901, c. 864, § 2, 31 Stat. 1440, Louisiana Purchase
Exposition commission; Act of Mar. 22, 1902, c. 272, 32 Stat. 76, 78,.
Act of Feb. 9, 1903, c. 530, 32 Stat'. 807, 809, Act of Mar. 12, 1904,
c. 543, 33 Stat. 67, 69, Act of Mar. 3, 1905, c. 1407, 33 Stat. 915, 917,
Act of June 16, 1906, c. 3337, 34 Stat. 286, 288, Act of Feb. 22, 1907,
c. 11~, 34 Stat. 916, 918; Act of May 21, 1908, c. 183, 35 Stat. 171,
172, Act of Mar. 2, 1909, c. 235, 35 Stat. 6(2, 674, Act of May 6, 1910,
c. 199, 36 Stat. 337, 339, Act of Mar. 3, 1911, c. 208, 36 Stat. 1027,
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others, that it be geographic. 54 It hn.s 11t times required
that the President's nominees be taken from, or inclu<le

rorwcscntativcs from, particular branches or departments
of the Govcmmcut.n 11 By still other statutes, Congress

1029, Act of April 30, 1912, c. 97, 37 Stat. 94, 9G, Act of Feb. 28, 1913,
c. 86, 37 Stat. 688, 689, Act of June 30, 1914, c. 132, 38 Stat. 442, 444,
Act of Mar. 4, 1915, c. 145, 38 Stat. 1116, 1117, Act of July 1, 19Hi,
c. 208, 3!) Stat. 252, 253, Act of Mar. 3, 1917, c. 161, 39 Stat. 1047,
104!), Act of April 15, 1918, c. 52, 40 Stat. 519, 520, Act of Mar. 4,
mm, c. 123, 40 Stat. 1325, 1327, Act of June 4, 1920, c. 223, 41 Stat.
7a9, 741, Act of Mar. 2, 1921, c. 113, 41 Stat. 1205, 1207, Act of J11110
1, Hl22, c. 204, 42 Stat. 599, 601, Act of Jan. 3, 1U23, c. 21, 42 8L11t.
1068, 1070, student interpreters for China, Japan, nnd Turkey.
53 Joint Res. of Dec. 15, 1877, No. 1, § 2, 20 Stat. 245, commissioners to the International Industrial Exposition in J>aris; Act of
Juno 18, 1898, c. 466, § 1, 30 Stat. 476, Industrial Commission; ~ct
of Aug. 23, 1912, c. 351, § 1, 37 Stat. 415, Commission on Industrial
Relations; Act of Dec. 23, 1913, c. 6, § 10, 38 Stat. 251, 260, amended
by Act of June 3, 1922, c. 205, 42 Stat. 620, Federal Reserve Board;
Act of Feb. 23, 1917, c. 114, § 6, 39 Stat. 929, 932, Federal Board for
Vocational Education; Act of Feb. 28, 1920, c. 91, § 304, 41 Stat.
456, 470.
G' Act of Aug. 6, 1861, c. 62, § 3, 12 Stat. 320, Board of Police
Commissioners for the District of Columbia; Act of Feb. 16, 18G3,
c. 37, § 3, 12 Stat. 652, 653, commissioners to settle Sioux Indians'
claims; Act of Mar. 3, 1863, c. 106, § 1, 12 Stat. 799, levy court of
the District of Columbia; Act of Mar. 3, 1871, c. 105, § 2, 16 Stat. ·
470, 471, commissioners to the Philadelphia Exposition; Joint Res.
of Dec. 15, 1877, No. 1, § 2, 20 Stat. 245, commissioners to tho International Industrial Exposition in Paris; Act of Mar. 3, 1879, c. 202,
§ 1, 20 Stat. 484, National Board of Health; Act of Aug. 5, 1882,
c. 389, § 4, 22 Stat. 219, 255, civil employees of certain departments;
Act of Jan. 16, 1883, c. 27, § 2, 22 Stat. 403, civil service appointees;
Act of Feb. 10, 1883, § 3, 22 Stat. 413, commissioners of World's
Industrial and Cotton Centennial Exposition; Act of April 25, 1890,
c. 156, § 3, 26 Stat. 62, World's Columbian Exposition Commission;
Act of Aug. 19, 1890, c. 807, 26 Stat. 336, 354-355, commissions to
negotiate Indian treaties and investigate reservations; Act of Mar.
3, 1893, c. 209, § 1, 27 Stat. 612, 633, commission to select allotted
Indian lands; Act of June 10, 1896, c. 398, 29 Stat. 321, 342, com·
mission to adjust Indian boundaries; Act of Sept. 7, 1916, c. 451, § 3;
39 Stat. 728, 729, amended by Act of June 5, 1920, c. 250, § 3a, 41
Stat. 988, 989, United States Shipping Board; Act of Mar. 4, 1921,

c. 171, § 3, 41 Stat. 1441, 1442, conunission to appraise buildings of
Wa.•hington Market Company; Act of Juno 3, 1U22, c. 205, 42 Stat.
fi:.'O, Federal Reserve Board; Joint Res. of Mar. 3, 1925, c. 482, § 1,
4:1 Stat. 1253, Natiounl Advisory Commission to tho Sesquicentennial
l::tl1iuition ARsocintiou.
u (n) Selection to ho from civil employees: Join!i Res. of Feb. 9,
IS71, No. 2:.?, § 1, HI HI.at. W:l, [i!)4, commissioner of fish and fisheries;
Mt of May 27, 1!108, c. 200, ·§ 11, 35 Stat. 317, 388, board of mantiger!l of Alnska-Ynkon-Pncific Exposition; Act of June 23, 1913, c. :3,
3S Stat. 4, 76, Pnn:rnui-Pncilic Exposition Government Exhibit Board.
(h) Selection to bo from particular civil employees: Act of April
."i, l!.100, c. 13G6, § 4, 34 Stat. !)!), 100, consulate inspectors from
ro~~~fore&

·

(c) Selection to be from army officers: Act of July 20, 1867, c. 32,
§ 1, 15 Stat. 17, commission to treat with hostile Indians; Act of
~l:ir. 3, 1873, c. 316, § 1, 17 Stat. 622, commission to report on irri~ntion in the San Joaquin valley; Act of Mar. 1, 1893, c. 183, § 1,
'..t7 Stnt. 507, California Debris Commission; Act of June 4, 1897,
c. 2, 30 Stat. 11, 51, board to examine Aransas Pass; Joint Res. of
Aug. 9, 1912, No. 40, §, 2, 37 Stat. 641, commission to investigate·
Mrxiran insurrection claims; Act of Mar. 4, 1923, c. 2&1, § 1, 42
H-t~1t, 1500, secretary of American Battle Monuments Commission.
(<I) Selection to be from army and navy: Act of April 14, 1818,
r. L.'!, § 1, 3 Stat. 425, coast surveyors.
(c) Boards to include civilian representative of the Government:
Act of Mar. 1, 1907, c. 2285, 34 Stat. 1015, 1036, Act of May 30,
HllO, c. 2GO, § 4, 36 Stat. 448, 450, Act of June 1, 1910, c. 264, § 7,
3fJ Stat. 455, 457, Act of Aug. 3, 1914; c. 224, § 3, 38 Stat. 681, 682,
\'nrious commissions to appraise unallotted Indian lands to include
ono representative of the Indian Bureau; Joint Res. of Mar. 4, 1911,
No. IG, 36 Stat. 1458, commission to investigate cost of handling mail
to include one Supreme Court Justice.
(f) Commissions to include army officers: Act of April 4, 1871,
c. 9, § 1, 17 Stat. 3, commission to examine Sutro Tunnel; Act of
June 13, 1902, c. 1079, § 4, 32 Stat. 331, 373, commission on Canadian
lioundary waters; Act of Aug. 8, 1917, c. 49, § 18, 40 Stat. 250, 269,
Inland Waterways Commission.
(g) Commissions to include army and navy officers: Act of Aug.
31, 1852, c. 112, § 8, 10 Stat. 112, 119, Light House Board; Act of
:.!:1408°-27-18
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has confined the President's selection to a small number
of persons to be nn.mcd by others. 56
The significance of this mass of legislation restricting
the power of nomination is heightened by the action
which President .Ta.ckson an<l the Senate took when the
right to impose such restrictions was, so far as appears,
first mooted. Ou Ji'cbruary 3, 1831, the Senate resolved
that it was inexpedient to appoint a citizen of one Stufo
to an office crented ·or made vacant i11 uuother State of
which such citizen was not a resident, unless nn apparent

§§
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Nwcral nominations having been rejected by the Senate
in accordance with the terms of this resolution, President
Jnrkwn communicated his protest to the Senate, on

necessity for such appointment existed. 4 Ex. Journ. 150:
June 4, 1897, c. 2, 30 Stat. 11, 59, Nicaragua Canal CommiSl'lion;
Act of June 28, 1902, c. 1302, § 7, 32 Stat. 481, 483, Isthmian Canal
Commission; Joint Res. of June 28, 1906, No. 37, 34 Stat. 835, commission to appraise Chesapeake and Delaware Canal; Act of Aug.
24, 1912, c. 387, § 18, 37 Stat. 512, 5!7, Alaskan Railroad Commission.
(b) Commissions to include army and coast survey officers; Act
of June 23, 1874, c. 457, § 3, 18 Stat. 237, 244, board of harbor engineers; Act of June 28, 1879, c. 43, § 2, 21 Stat. 37, Mississippi River
Commission.
(i) Board to include navy officers and official of Life Saving Service: Act of July 9, 1888, c. 593, § 1, 25 Stat. 243, delegates to International Marine Conference.
ssAct of Feb. 25, 1863, c. 58, § 1, 12 Stat. 665, Comptroller of the
Currency, on nomination of the Secretary of the Treasury, am~nded
by Act of .June 3, 18G4, c. 100, § 1, 18 Stat. 99; Act of Apnl 23,
1880, c. 60, § 4, 21 Stat. 77, 78, United States International Co~
mission on nominations of state go¥ernors; Act of Feb. 10, 1883,
c. 42,
2, 3, 22 Stat. 413, managers of World's Industrial and
Cotton Centennial Exposition, on recommendation of executive committee of National Cotton Planters' Association and majority of subscribers to enterprise in the city where it shall be located, commissioners to the Exposition to be appointed on nomination of state
go¥ernors; Act of July 1, 1902, c. 1362, ~ 5~, 32 ~tat. 641, 654,
commission to sell coal and asphalt deposits m Indum lands, one
appointment to be made on recomm:ndation of principal ~hief of
Choctaw Nation one on recommendation of Go¥ernor of Chickasaw
Nation; Act of Feb. 23, 1920, c. 91, § 304, 41 Stat. 456, 470, Railroad
Labor Board three to be appointed from six nominees made by employees, thre~ to be appointed from six nominees made by carriers.
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.Mnrch 2, 1833, saying that he rognrdcd "!hat resolution,
in cffcct, as nn unco11stitutionnl restraint upon the authority of Hie Prni.;ideut in relation to appointments to
office'.;, 1'here11pon, the Senate rescinded the resolution
of 1831. 4 Ex. Journ. 331. But that Congress had the
power wns not questioned. The: practice of prescribing
by stat ulc thn.t nominations to an inferior presidential
ofticc shall bo limited to residents of a particular State
or district has prevailed, without interruption, for three'111urters of a century.H
The practical disadvantage to the public service of
denying to the President the uncontrollable power of
fl'!noval from inferior civil offices would seem to have been
f•xaggerate<l. Upon the service, the immediate effect
would ordinarily be substantially the same, whether the
President, acting alone, has or has not the power of removal. For he can, at any time, exercise his constitut ionnl right to suspend an officer and designate some other
person to act temporarily in his stead; and he cannot,
while the Senate is in session, appoint a successor without
its consent. Compa.re Ernbry v. United States, 100 U. S.
OSO. On the other hand, to the individual in the public
:-;(>rvice, and to the maintenance of its morale, the exist<'nce of a power in Congress to impose upon the Senate
the duty to share in the responsibility for a removal is
of paramount importance. The Senate's consideration of
''

1

On July 25, 1868, the Senate having confirmed the nomination

of J. Murr ns collector of internal revenue in Montana Territory,
voted to reconsider the nomination, and ordered the nomination t-0
,,,, returned to the President "with the notification that the nominee
il4 ineligible on account of non-residence in the district for whch he

iii nominated." 16 Ex. Journ. 372. President Johnson thereafter did
11ot press Marr's nomination but appointed A. J. Simmons to the
office. 16 ibid. 429.
·
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a proposed removal may be necessary to protect rcpu tation and emoluments of office from arbitrary executive
action. Equivalent protection is a:fforded to other inferior officers whom Congress has placed in the classified
civil service and which it authorizes the heads of departments to appoint and to remove without the consent of
the Senate. Act of August 24, 1912, o. 389, § 6, 37 Stat.
5:39, 555. The existence of some such provision is a common incident of free governments. In the United Stutes,
where executive responsibility is not safegunrde<l by the
practice of parliamentary interpellation, such means of
protection to persons appointed to office by the President
with the consent of the Senate is of special value.
Until the Civil Service Law, January 16, 1883, c. 27,
22 Stat. 403, was enacted, the requirement of consent of
the Senate to removal and appointment was the only
means of curbing the abuses of the spoils system. The
contest over making Cabinet officers subject to the provisions of the Tenure of Office Act of 1867 has obscured
the significance of that measure as an instrument· designed to prevent abuses in the civil service. ~ • But t.he
importa.nce of the measure as a means of civil service
reform was urged at the time of its passage; 59 again
5

Gs The Tenure of. Office Act as originally introduced excepted from
its operation the Secretaries of State, Treasury, War, Navy, Interior
and the Postmaster General. Howe's attempts to strike out this
exception, opposed by Senators Edmunds and Sherman, who were the
principal sponsors of the Act, failed twice in the Senate. A similar
attempt in the House succeeded after :first being rejected. The
Senate again refused to concur in the House amendment. The
amendment was, however, insisted upon by the House conferees.
Finally, the Senate by a margin of three votes agreed to accept the
conference report. Cong. Globe, 39th Cong., 2d sess., 1518.
110 The occasion of the p11SSage of the Tenure of Office Act was the
threatened attempt of President Johnson to interfere with the reeon- ·
struction policies of Congress through his control over patronage.
An attempt by Schenck to secure its recommitment to the Joint
Select Committee on Retrenchment was placed upon the ground that
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when its repeal wns resisted in 1869 °0 and in 1872 · 111 and
fi11nl1y in 1887, when its repeal was effccted. 02 'l'h~t Act
"this whole subject was expressly referred to that committee" which
h11d before it "the bill introduced by the select committee on the
civil service, at the hl'~'ld of which iii the gentleman from Rhode
Isl:md [Mr. Jenckes]." Cong. Globe, 39th Cong., 2d sci;s., 23. Senator Etlmundti, in t•1~istiug nu attempt to expand the Tmure of Office
Act lo 1·eq11iro tho concur1·cnco of the Senate in the appointment of
all civil ollieol'1:1 rN~dving moro than $1,000 per annum, rcforred to
thu .Jmll'krni hill nH "another branch of tbe subject which is under
ronsider:ition clscwheto." Ibid, 48!l. The committee in introducing
the Tenure of Office Act, speaking through Sena.tor Edmunds
" recommended the atloption of thi~ rule respecting the tenur~ of
oOiccrs .as a pcrm:ment and systematic and us they believe an
approprinte regulation of the Government for iul Administrntions
nnd for all time." Ibid, 382.
no The attempt on the part of the House to repeal the Aet in 1869
brought forth the opposition of those members of the Senate who
were most active in the general movement for civil service reform.
.T('nckcs had voted against the repeal in the House. Carl Schurz,
who on Dec. 20, 1869, introduced a bill for the competitive principle
in the .civil service, opposed the repeal, and urged that it be
rt,:r:ist at the next session more effectually to effect the desired civil
service reform. Cong'. Globe, 41st Cong., 1st sess., 155-156. Trumbull'. speaking for the Committee on Judiciary, said that "they were
111.1w1.llmg after Congress had with such unanimity adopted this law
w1tlun the last .two. years, and adopted it upon the principle that
l'ume law of this kind was proper to regulate the civil service to
recommend its absolute repeal • . • they thought it bette; to
recommend the suspension of the act until the next session of Con.
grOSil, and then Congress can either repeal it or adopt some civil.
service bill which in its judgment shall be thought to be for the best
and permanent interests of the country." Ibid. 88.' The National
Quarterly Review recognizing the essential unanimity of purpose between the Tenure of Office Act and other measures for civil service
reform, said in 1867: "The recent legislation on this subject by Con·
grcss was the first step in the right direction; Mr. Jencke's bill is "
the second; but the one without the other is incomplete and unsafe."
House Rep. No. 47, 40th Cong., 2d sess., Ser. No. 1352, p. 93.
ai The attempt to repeal the Act was resisted in the House by
Holman on the ground that since " the general impression exists in
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was one of two far renching merumrcs introduced in 18G6
aimed at the abuses of executive patronngo. 'l'he Jenckcs
bill was ,to: establish the classified service. Tho Tenure
of Office bill was to control removals from presidential
offices. Like the Jmwkcs bill, it applied, when introduced,
only to inferior offices. Tho Jenckes bill, reported by the
House Committee on June 1:J, 1866, was finnlly tabled
in the Honse on Irebmary 6, 18G7.63 The Tenure of Oflico
bill was reported out in the HouR<l on December 5, 1806;
the country that executive patronage should be in Ho~n~ form reduced
rather than increased . . . this fragment of the ongmnl law should
remain in force." Cong. Globe, 42nd Cong., 2d sess., 3411.
e2 Edmunds one of the few Senators still acquainted with the circumstances of its passage, thus protested again."lt the passage of the
repealing Act: " It is, as it looks to me, as if we. were to tum our
backs now and here upon the principle of civil-service reform . . ·
the passage of this bill would be the greate~t practi?al step back~ard
on the theory of the reformation of the civil serVlce of the Umted
States." 18 Cong. Rec. 137.
6S The Jenckes bill was introduced in tho House on Dec. 20, 1865,
Sumner bad already on April 30, 1864, presented in the Senate ~ bill
for a classified civil service. On June 13, 1866, the House Committee
on Civil Service Reform reported out the Jenckes bill. It cont~i~ed
among other provisions a section requiring the pr~posed comm_1ss1on
to prescribe, subject to the approval of t~e President, the misconduct or inefficiency which would be 8Uffiment ground for remov~
:ind also the manner by which such charges were to be proved. T~1s
provision was retained in the succeeding bills. sponsored by J enckes m
the House. The provision was expressly omitted from t~e Pendleton
bill which later became the Civil Service Act of 1883, in order not
to 'endanger the passage of a me~re for a classified civil serv. ice by impinging upon the controversml ground of .rem?val. Se~a~ors
Sherman and Brown attempted to secure legislation restncting
removal by amendments to the Pendleton bi~l. 14 Cong. Rec. 2_10,
277, 364. In the First Session of the Thirty-n~nth Cong:ess no act1~n .
was taken upon the Jenckes bill; but the bill was remtroduced m
the following session on Jan. 29, 1867. An attempt on the part of
Jenckes after the initial passage of the Tenure of Office Act, to
secure ~he passage of his bill resulted in the tabling of his scheme
on Feb. 6, 1867, by a vote of 72 to 66.

I

'

J., diHscntiug.

wns amended by the Conference Committee so as to apply
to Cnbi_nct officers; and having passed both Houses, was
fWUt to the President on February 20, 1867, and passed
over his veto on March 2, l 8G7.
The fnet that the rernovul clause had been inserted in.
tho Currency bill of 18G3, Rhows that it did not originate
in the contest of Congress with President Johnson, as has
hem sometimes stated. Thirty years before that, it had
hccu recommended by Mr. Justice Story as a remedial
measure, after the wholesale removals of the first Jackson
ndministmtion. The Post Office Department was then
the chief field for plunder. Vacancies had been created
in order that the spoils of office might be distributed
among political supporters. ll'ear of removal had been
instilled in continuing office holders to prevent opposition
or lukewarmness in support. Gross inefficiency and hardi,:hip had resulted. Several remedies were proposed. One
of the remedies urged was to require the President to
report to the Senate the reasons for each removal.H The
second was to take the power of appointing postmasters
frl'>m the Postmaster General and to confer it upon the
President, subject to the consent of the Senate.65 A third
This measure appears to have been first suggested on May 4,
18'.?G, in a bill which accompanied the report presented by Benton
from the Select Committee of the Senate appointed to investigate
executive patronage, when abuse of the power by President John
Quincy Adams was apprehended. Sen. Doc. No. 88, 19th Cong., 1st
fl'A5., Ser. No. 128. On Mar. 23, 1830, Barton's resolution asserting
the right to such information was reported. Sen. Doe. 103, 21st
Cong., 1st scss., Ser. No. 193. On April 28, 1830, the proposal was
rrncwcd in a resolution introduced by Holmes. 6 Cong. Deb. 385.
Ju 18.'35 it was embodied in the Executive Patronage Bill, which
pm.;scd the Senate on two successive occasions, but failed of action in
tho House.
u This measure appears to have been first suggested by President
Monroe in his message of Dec. 2, 1823. 41 Ann. Cong. 20. Its pro- "'
flf»'al for enactment into law was first suggested on May 4, 1826, by
tho r<>port of the Select Committee appointed by the Senate on pos6'

~·

279

280

OCTOBER TEHM, Hl26.
J3J!ANDl!llS 1

J.,

diH."lC1tf.i11~.

MYERS v. UNITED STATES.
272 u. s.

· proposal wns to require consent of tho Senn.to nJso
to removals. 66 Experience since has taught Urnt none of
these remedies is effective. Then, however, Congress
adopted the second measure. The evil continued; and
the struggle against the spoils system was renewed. The
i;iblc abuses of gxccutivo Patronage. In 1832 the proposal was agnin
brought forward by Vance of Ohio in tho nature of an mncndmcut to
tho po::;tal lcgiHlution, 8 Cong. Deb. 1013. On. Mar. 7, lS.'M, Clay'll
rc:;olutions, thnt. advocated tho conr,-urrcnco of the Senato in rNnovnls,
aJt10 included a proposal for the appointment of posttmlHtcrti by tho
Prcsillcnt with the concurrence of the Senato. On Jun. 28, 1835, a
report by the Senate Committee on Post Offices called attention to
the extended removals of postmasters. Sen. Doc. No. 86, 23rd Cong.,
2d scss., Ser. No. 268, p. 88. This report led to tho introduction in
1835, and passage by the Senate of a bill reorg:l.llizing the Post Office
which contained the proposal under consideration. The House having failed to act upon the 1835 bill, it wns reintroduced at the next
.session and passed by both Houses. Act of July 2, 1836, c. 270, 5
Stat. 80. See also Sen. Doc. No. 362, 24th Cong., 1st sess., Ser.
No. 2&3.
ua This measure appears to have been first proposed in Congress
by Clay on Mar. 7, 1834. 10 Cong. Deb. 834. In 1835, it was, in
substance, embodied in an amendment proposed by him to the
Executive Patronage Bill, which read: "That in all instances of
appointment to office by the President, by and with the advice and
consent of the Senate,. the power of removal shall be exercised only
in concurrence with the Senate; and, when the Senate is not in
session, the President may suspend any such officer, communicating
his reasons for the suspension during the first month of its succeeding
session; and if the Senate concur with him, the officer shall be removed; but if it
not concur with him, the officer shall be restored
to office." 11 Cong. Deb. 523. In 1836 when a Senate Committee of
Commerce investigated the removal of a gauger for political reasons,
Levi Woodbury, then Secretary of the Treasury, suggested the assumption of Congressional control over removals, saying: "The Department deems it proper to add that • · . • a great relief would
be experienced if • • • the power of original appointment and
removal in all these cases should be vested in Congress, if the exerci::;e of it there is deemed more convenient and safe, and, at the same
time, constitutional." Sen. Doc. No. 430, 24th Cong., 1st sees., Ser.
No. 284, p. 30.
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otlwr crude remedies which had been rcjccted-account-

nbility of the President to the Senate 67 and tho requirement of its consent to removals "R-were again considered.
1

On July I, 1841, Benton nguin rcinf,roduced a propmml of this
nnture. Coug. Globe, 27th Cong., fat l:ICSS., H3. On May 23, 1842,
a Sl'lcct Committuo on Hel.reuch111e11t reported to the House on the
m•cpi;.~ify of <liminiHhing 1111tl rPg11lati11g executive patronage, saying
"tlwy e11t.nrtni11 1m doubt of the power of Congress to prel:lcribe, and
of thn propriety of prv8cribiug, that, in all cases of removal by the
Prrsidunt., ho l:ihall nHllign hii:i rc:tsonii to the Senate nt its next session."
House Rep. No. 741, 27th Cong., 2d suss., Ser. No. 410, p. 5. See
11bo Hcport of July 27, 1812, lfo1tHo Hep. No. 945, 27th Cong., 2d
!'<~., Ser. No. 410; 5 Ex. Journ. 401. On Jun. 3, 1844, after an
attempt to impeach President Tyler for misusing the nppointing
power hnd failed, Thomasson in the House again sought to secure
tho adoption of such a measure. On December 24, 1S4!J, after tho
Post Oflice Department under Taylor's administration had recorded
:f,406 removals, Bradbury proposed a resolution requiring the l'rc:;itlent to give the number and reasons for removals made from the
hcgiuning of his term of office. Senator Mangum in order to cut
i;hort debate on the resolution contended that it was an m1com1titulio11al invasion of executive powers and called for a test vote upon
the resolution. The Senate divided 29 to 23 in upholding its right
to demand reasons for removnls. Cong. Globe, 31st Cong., 1st sess.,
mo. On Jan. 4, 1850, the Senate adopted a resolution calling for a
rc>port upon the number and reasons for removals of deputy postrnaste1·s. Ibid. 100.
·
68
'!'he character that this movement to restrict the power of removal ~~ assumed in consequence of the continuance of the spoils
system 1s illustrated by the remarks of Bell in the Senate in 1850:
" To restrain this power by law I would urge as one of the greatest
reforms of the age, so far as this Government is concerned. . . .
Sir, I repeat, that to restrain by law this unlimited arbitrary
despotic power of the Executive over the twenty or thirty thousand
vnlunble public officers of the country-the tendency of which is to
make them slaves of his will-is the greatest reform demanded by
the true interest of the country, no matter who may at any time bp
the tenant of the White House." Cong. Globe, 31st Cong., 1st sess.,
App. 1043. Restrictions were twice advocated in the official utternnccs of President Tyler. 4 Messages and Papers of the Presidents,
50, 89. See also Report of June 15, 1844, by Sen. Com. on Retrench"
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And both continued to be urged upon Congress, even after
the fourth and the more promising remedy-enquiry into
filncss for office and competitive examinations-had been
proposed. For a generation, the reformers failed to secure
the adoption of any further measure.
The first 1mbstantiul victory of the civil service reform
movement, though n. brief one, wns the insertion of 1he
removal clauso in the Currency bill of 18G:t60 The rn~xt
forwu. rd step was taken by the Consular aml Diploumtic
Appropriation Act, June 20, 1864, e. 136, § 2, 13 Htat. la7,
139-140, also approved by President I,incoln, which conta.incd a provision that ~onsular elerks should he appointed by the President after examination, and that " no
clerk so appointed shall be removed from office except
for cause stated in writing, which shall be submitted to
congress at the session first following such removal." ~ 0
It was in the next Congress that the removal clause was
applied generally by the Tenure of Office Act. The long
delay in adopting legislation to curb removals was not
because Congres..1:1 accepted the doctrine that the Constiment; Sen. Doc. 399, 28th Cong., 1st aess., Ser. No. 437, p. 55;.
Resolution of Dec. 17, 1844, by Grider in the House, Cong. Globe,
28th Cong., 2d sess., 40.
6 9 Act of Feb. 25, 1863, c. 58, § 1, 12 Stat. 665.
7 <> By the Act of Mar. 3, 1853, c. 97, § 3, 10 Stat. 189, 211, clerks
in the departments of the Treasury, War, Navy, Interior and Post
Office, were to be classified and appointments to the various classes
were to be made only after examination by a select board. This
scheme was later abandoned after it became evident that the examinations prescribed were conducted arbitrarily and with no attempt
to determine the fitness of candidates for positions. Fish, Civil
Service and Patronage, 183. By the Act of Aug. 18, 1856,. c. 127,
§ 7, 11 Stat. 52, 55, the appointment of twenty-five consular pupils
was authorized and examinations were to be conducted to determine
the fitness of applicants for appointment. This provision was, however, stricken from the diplomatic and consular appropriation bill
in the next session of Congress. The principle was not returned to
again until the Act of June 20, 1864, c. 136, § 2, 13 Stat. 137, 139.
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tution hnd vested in the President uncontrollable power
<wcr removal. It was because the spoils system held

swny.
The historical data submitt.cd present a legislative prac-

tice, established by commrrcnt affimmtive action of
C-011gress nnd tho President, to rnako consent of the Senate

,

a condition of removal from statutory inferior, civil,
1~xrcutive offices to which the appointment is made for a
fixed t<>rm by the President with such consent. They
l"how tlmt the practice has existed, without interruption,
"ontinuonsly for tho Inst fifty-eight years; that, throughout this period, it hns governed a great majority of all such
offircs; that the lcgisJation applying the removal clause
:ip!•c•ificnlly to the office of postmaster was enacted more
thnn hnlf a century ago; and that recently the practice
hn.<1, with the President's approval, been extended to
twwrnl newly created offices. The data show further,
thnt the insertion of the removal clause in acts creating
inf<•rior civil offices with fixed tenures is part of the
linmdnr JrgisJative practice, which has prevailed since the
formn ti on of our Government, to restrict or regulate in
many ways both removal from and nomination to such
ofii<·c·H. A persistent legislative practice which involves a
di•limitation of the respective powers of Congress and the
Pn•sidcnt, and which has been so established and maintnincd, should be deemed tantamount to judicial con!'il ruction, in the absence of any decision by any court
to the contrary. United States v. MUlwest Oil Co., 236
s. 459, 469.
'I'he persuasive effect of this legislative practice is
.f.ltrengthened by the fact that no instance has been found,
C\'cn in the earlier period of our history, of concurrent
nflirmntive action of Congress and the President which
is inconsistent with the legislative practice of the last
fifty.c•ight years to impose the removal clause. Nor hl;lB
1111y instance been found of action by Congress which in-
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volves recognition in any other way of tho nllcged uneontrollable executive power to remove nn inferior civil
officer. The action taken by Congress in 1789 after the
great debate does not present such an instance. The
vote then taken did not involve a decision that the Presidcn t had uncontrollable power. It did not involve a
decision of tho question whether Congress could confer
upon tho Senate the right, and impose upon it tho duly,
to participa.te in removals. It involved n~~rely the <leci.sion thu.t tho Senate docs not1 in the absence of legislative grant thereof, have the right to share in the removal
of an officer appointed with its consent; and that the
President hasI in the absence of restrictive
legislation,
•
the constitutional power of removal without such consent. Moreover as Chief Justice Marshall recognized,
the debate and 'the decision related to a high political
office, not to inferior ones.11
Nor does the debate show that the majority of those
then in Congress thought that the President had the uncontrollable power of removal. The Senators divided
equally in their votes. As to their individual views we
lack knowledO'e' for the debate was secret.711 In the
House only 24° of the 54 members voting took part in 1'.he
debate. Of the 24, only 6 appear to have held the opmion that the President possessed the uncontrollable power
of removal. The clause which involved a denial of the
claim that the Senate had the constitutional right to participate in removals was adopted, so far as appears, by
aid of the votes of others who believed it expedient for
n Chief Justice Marshall said of the proceedings of 1789 : " In
organizing the departments of the executive, the question in what
manner the high officers who filled them should be removable, caine
on to he discussed." 5 Marshall, Life of Washington, 196.
'12 Of the ten Senators who had been members of the Constitu-·
tional Convention of 17871 four voted against the bill. A fifth,
Bassett, changed sides during the debate. Maclay, Sketches of
Debate, 110.
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Congress to confer tho power of removal upon the Presi1lcnt nlono.n 'fhis is indicated both by Madison's appeal
for support 14 and by tho action taken on Benson's
motions. 75
n Tho six who held that tho ComJtitution vested a. sole power of
O'movnl in tho P1·csiclcnt wcro Baldwin, 1 Ann. Cong. 557-560;
Jl<'mmn, 1 ibid. f>05-507; 11omlinot, 1 ibid. 526-532; Clymer, 1 ibid.
·h1; M1111itio11, 1 ibid. MG; Vining. 1 ibid. 585. Madison, at first,
ronvidcred it auhjnct to Congm;8ional control. 1 Ann. Cong. 3743i5. Sovcn held that the power of removal was a subject for ConJ.:rt'.ti.'ional dctcrmiiltltion and that it was either expedient or inexpetli1•nt to grant it to tho ProHident nlonc. Hartley, 1 Ann. Cong.
5S5; fowrence, 1 ibid. 583; Len, 1 ibid. fi23-526; Sedr;wick, 1 il>-id.
ll>'l:.J...Ls:l; Sherman, 1 ibid. 4!.ll-492; Sylvester, I -ibid. 560-563;
Tu<"kcr, 1 ibid. 584-585. J?ivc held that the power of removal was
ronstitutionally vested in the PrCl:li<lent and Senate. Gerry, I Ann.
Cong. 502; Livermore, 1 ibid. 477-479; Page, I ibid. 519-520; Stone,
I il1id. 567; White, 1 ibid, 517. Two held that impenchment was
tlm exclusive method of removal. Jackson, 1 Ann. Cong. 374, 529!i:l:.?; Smith, of South Carolina, 1 Ann. Cong. 457, 507-510. Three
mndc u('Sultory remarks, Goodhue, 1 Ann. Cong. 378, 533-534; Hunt·
iugton, 1 Ann. Cong. 450; and Scott, 1 Ann. Cong. 532-533, which
du not admit of definitive classification. Ames was only certain that
the Smate should not participate in removals, and did not differen·
tinte between a power vested in the President by the Constitution
nnd 11. power granted him by the legislature. l Ann. Cong. 473-477,
b:l8-5·13. He inclined, however, towards Madison's construction.
1 Works of Fisher Ames, 56. During the earlier debate upon the
Tl'SOlutions for the creation of Executive Departments, Blu.nd. had .
rontrmded that the Senate shared in the power of removal. 1 Ann.
Cong. 373-374. The conclusion that a majority of the members of
the House did not hold the view that the Constitution vested the
110lc power of removal in the President was expressed by Senator
l~muncls. 3 Impeachment of Andrew Johnson, 84. It had been
expr~d twenty years earlier by Lockwood, J., of the Supreme Court
of Illinois, in a case involving a similar question and decided adversely
to Madison's contention. Field v. People, 2 Scamm. 79, 162-173.
"Madison's plea for support was addressed not only to those who
co11ceivcd the power of removal to be vested in the President but
P1so to those who believed that Congress had power to grant' the
authority to the President and that under the circumstances it was
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It is true that several Prcsidcut.H havo m:1scrtcd tlmt tho
Coustitutiou conferred a power of remov11l uucontrolluLlc
expedient to confer such authority. After exprrnising bis own views
on tho Allhjcct, be continued: " If this is the true construction of this
instrument, the clamm in the bill is nothing more than explanatory
of tho m<'.nning of tho Constitution, and therefore not liablo to any
particular objection on that account. If tho Com;titution is silent,
and it ii; a power the l.<>gislaturc have a right t.o confer, it will appear
to the world, if we strike out the clam;c, as if we <louhtml tho pro~
pricty of vesting it in the President of tho Uuit(~l !;talcs. I therefore think it best to retain it in the bill." 1 Ann. Cong. 4H1.
15 The iuitial vote of 34 to 20, defeating a motion to strike out
tho words "to ho removable by the President," was in<lcciHive save
as 11. determination that the Senate had no constitutional right to
share in removals. Madison, June 22, 1789, 1 Ann. Cong. 578-579.
" Indeed, the express grant of the power to the president rather
implied a right in the legislature to give or withhold it at their discretion." 5 Marshall, Life of Washington, 200. Benson, therefore,
proposed to remove this ambiguity by striking out the words " to
be removable by the President," and inserting " whenever the said
principal officer shall be removed from office by the President of the
United States,'' thus implying the existence of the power in the
President irrespective of legislative grant. The motions were successful and their adoption has been generally interpreted as a legislative declaration of Benson's purpose. Such interpretation, although
oft repeated, is not warranted by the facts of record. The individual
votes on these two motions are given. An examination of the votes
of those whose opinions are also on record shows that Benson's
first motion succeeded only as a. result of coalition between those
who accepted Madison's views and those who considered removal
subject to Congressional control but deemed it advisable to vest the
power in the President. .The vote on Benson's second motion to
strike out the words " to be removable by the President " brought
forth a different alignment. The minority now comprised those
who, though they believed the grant of power to be expedient, did not
desire to imply the existence of a power in the President beyond
· legislative control. Whereas the majority exhibits a combination of
diverse views-those who held to Madison's construction, those who
initially had sought to strike out the clause on the ground that the
Senate should share in removals, and those who deemed it unwise
to make any legislative declaration of the Constitution. Thus none
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hy Congress. 10 But of the many statutes enacted since
1ho foundation of our Government which in express terms
rontroHcd the power of removal, either by the clause here
in question or otherwise, only two were met with a veto:
The Tenure of Office Act of 18G7, which related to high
politicnl officers nmong others, and the Budget Act of
1920, which dc11ied to the President any participation in
the removal of the Comptroller and Assistant Comptn11ler. Ono wns passed over the President's veto; the
ollH•r wns upprovcd by the succeeding President. It is
lruo nJ:.10 llrnt 1mvcml Presidents have at times insisted
thnt for the exercise of their power they were not ac''otmtnble to the Se11nfo. 11 Rut even .these Presidents
votes in the House revealed its sense upon the question
whether the Constitution vested an uncontrollable power of removal
in the President. On the contrary the votes on Benson's amend111n11s reveal that the success of this endeavor was due to the
11truttogy or dividing the opposition and not to unanimity of consti1ut ional conceptions.
a President's Jackson, 3 Mes.sages and Papers of the Presidents
1:1.1; John~on, Cl ibid. 492; Cleveland, 8 ibid. 379; Wilson, 59 Cong'.
o(

HN'.

8fi()!}.

r: Ou Feb.

2, 1835, the Senate adopted a resolution requesting the
Pn'llidcnt to communicate to the Senate copies of the charges against
<:11l1'011 Fitz, surveyor-general, in that such information was neces~-1ry for its constitutional action upon the nomination of his suc•'•':'l..;or. 4 Ex. Journ. 465. On Feb. 10, 1835, President Jackson reiu.~(.u to comply with these alleged "unconstitutional demands." 4
Ex ..Journ. 468. On Jan. 25, 1886, the Senate adopted a resolution
1lm~·ting the Attorney General to transmit copies of documents on
lilt' in the Department of Justice relating to the management of the
1111iec or district attorney for the southern district of Alabama. J. D.
Burnett had been nominated to the office in pluce of G. M. Duskin
1111.-;plmded. 25 Ex. Journ. 294. On Feb. 1, 1886, a letter from the
Attomey General was laid before the Senate refusing to accede with
tlu! r1•quest by direction of the President. On Mar. 1, 1886, Presideul Cleveland in n. message to the Senate denied the constitutional
ri1d1t of the Senate to demand such information. 8 Messages and
l'aJicr~ of the Presidents, 375.
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lu.wc at other times complied with requests that the
ground of removal of inferior officers be stntcd.18 Mnny
of the Presidents have furnished the desired information
During March 1830, prior to the Fitz episode, three resolutions
to request the President to communicate grounds for the removal of
inferior officials foiled of adoption in the Senn.te. 4 Ex. Journ. 75, 76,
7!). However, during April 1830, in the case of nominations sent to
tho Serml.o for confirmation, resolutions requesting the }>resident to
comnmnieatc information relative to the character aml qunlificationH
of tho appointees, were adopted and complied with by President
Jackson. 4 ibid. 86, 88, 92.
Tho instances of President Johnson's compliance with the second
section of the Tenure of Office Act, requiring the communication of
reasons for the suspension of inferior officials during the recess of the
Senate, have been enumerated. See Notes 23 and 24, supra. President Johnson also complied with a resolution adopted by the Senate
on Dec. 16, 1807, requesting him to furnish the petitions of Idaho
citizens filed with him remonstrating against the removal of Gov'
I
•
ernor Ballard. 16 Ex. Journ. 109, 121. Also, on April 5, 1807,
his Attorney General complied with a Senate resolution calling for
papers and other information relating to the charges against a judge
of Idaho Territory, whose removal the President was seeking through
the appointment of a successor. 15 ibid. 630, 644. On Fe?· 18, 1867,
his Postmaster General in compliance with a House resolution of Dec.
6, 1866, transmitted the number and reasons for the removals of
postmasters, appointed by the President, between July 28, 186Cl,
and Dec.· 6, 1866. House Ex. Doc. No. 96, 39th Cong., 2d sess.,
Ser. No. 1293. His Secretary of the Interior also complied with a
House resolution requesting information as to removals and reasons
therefor in the department. House Ex. Doc. No. 113 39th Cong.,
2d sess., Ser. No. 1293.
. .
Prior to the date on which President Cleveland 'Upheld his right
to refuse the Senate information rui to the conduct of a suspended
official, his Secretary of the Treasury twice complied with requests
of the Senate for such information. 25 Ex. Journ. 312, 317. These
requests were couched in substantially the same form as that whic~
was refused in the Duskin case. Subsequent to that date, compli:.mces with similar resolutions are recorded in four further cases,
two by the Secretary of the Treasury, one by the Postmaster Gen·
.eral and one by the Attorney General. 25 Ex. Journ. 362, 368,
1s

480, 559.
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1'tt110ut questioning the right to request it.111 And
neither the Senate nor tho House hns at any time receded
n On ~for. 2, 1847, President Polk complied with a Senate rcsolurequesting reasons and papers rclutiug to the failure to send
11'1 C.1ptnin II. Holmes' nnme for promotion. 7 Ex. Journ. 227. On
Srjil. 2, 1850, President I•'illmorc complic!d with a Sen:tte resolution
ff•1uc,,1ing the President to communieato correspondence relating to
.. 1ho nllt·~t·d rn~i11;1mt,ion" 0£ Lieut. E. C. An<leraon. 8 ibid. 226.
r:llmoro, in c~ompliunco with a Senato resolution of Aug. 14, 1850,
bi.I hdorc the Senate tt report of the Postmaster General communi«"4111lg the dmrgrn:1 on filo against tho deputy postmaster at Mil•aukt>e. 8 ibid. 220. Nominations having been made for the colli..:t•1n<hips of New York nnd Chicago nnd the former incumbents
•1••1•r·1ulcJ, Edmunds on Nov. 26, 1877, propmcd a resolution directing
1hc- 8c.•cretnry of the Treasury to transmit all papers bearing upon the
"'P'"lil'l1cy of removing the collectors. On Jan. 15, 1879, the Secrct:iry of tho Treasury con::municated to the Senato an official report,
a111 l on Jan. 31, 1879, President Hayes forwarded his rensons for the
IUl'JlCIL~ions. 21 ibid. 140, 455, 497.
Compliances with Senate resolutions directed to the Heads of
J>epartmcnts relative to•the removal ~f Presidential appointees are
al"l on record. In response to a House resolution of Feb. 13 1843
tt~111<~ting the clmrgcs against Roberts and Blythe, collecto;s, and
ilw n:uncs of the persons who petitioned for their removal, the Seer
11·1;1ry of the Treasury transmitted the material that he had in his
rnntrol. House Doc. No. 158, 27th Cong., 3rd sess., Ser. No. 422.
On Jan. M, 1879, the Secretary of the Treasury complied with a
~·nntc resolution requesting the charges on file against the Supervising Inspector-General of Steamboats. 21 Ex. Joum. 454. On Jan.
:.•o, 1879, the Secretary .of the Treasury complied with a Senate
r1"!"Qlution calling for the papers showing why Lieutenant Devereux
W;L~ discharged from the Revenue Marine Service. 21 ibid.· 470.
Thn Secretary of the Navy complied with a Senate resolution of
F1·h. 25, 1880, asking why Edward Bellows was dropped from the roll
of }lny?1nRters. Sen. Doc. No. 113, 46th Cong., 2d sess., Ser. No. 1885.
Pres1clents Van Buren and Tyler also complied with resolutions
MfHC'liting the number of removals. Sen. Doc. No. 30!), 28th Cong.,
M li(':;H,, Ser No. 437, p. 351; House Doc. No. 48, 27th Cong., 1st
tt<~11. 1 Ser. No. 392.
Scnnto resolutions, occasioned by the nomintt.tion of the successor
in Jilace of n. former incumbent, requesting information as to the
hon
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tion, with the requirement of the Act of February 12,
tS73, c'. 131, § l, 17 Stat. 424 (now Rev. Stat. § 343) that
the rensons for tho removal of the Director of the Mint be
c·ommuuicated by him to the Scriafo. 25 Ex. Journ. 242.

A construction given to tho Corn~titution by the concurrent nffirmntivo a.ction of Cougreas and the President
rontinucd throughout a long period without interruption
~hould be followed despite the isolated utterances, made
in tho heat of political controversies not involving the
qu.i:•stion here in issue by individtial Presidents supported
only by the ndvfoe of the Attorney General. 81
Tho sepa.ration of tho powers of government did not
make each branch completely autonomous. It left each,
in some measure, dependent upon the others, as it left
ro <'nch power to exercise, in some respects, functions in
their nature executive, legislative and judicial. Obviously the President cannot secure full execution of the
•1

Attorneys General Legare, Clifford, and Crittenden seem to have

l·•'t'll of the opinion that tho President possessed an absolute power

••f rl'llioval. 4 Op. A. G. 1, 603; 5 ibid. 288. Legare, however,
li:1\·ing occasion to consider Story's contention that the power of
ri·moval might be restricted by legislation with reapect to inferior
.. mi·cr:-i, said that he was " not prepared to dissent from any part
(lf this sweeping proposition." 4 ibid. 165, 166. In 1818 Attorney
1:1·1u-r:1! Wirt in holding that where nn Act of Congress gave the
l'rf-.•id,•nt power to appoint an officer, whose tenure of ollice wits
Mt d<•fined, that officer was subject to removal by the President,
*;1i1l: "Whenever Congress intend a more permanent tenure, (during
i:ooil IJ('haviour, for example,) they take care to express that inten1ion rl(•arly and explicitly. • . ." 1 ibid. 212, 213. Following the
p:i.•:;agc of the Tenure of Office Act the subject was considered by
;\ltornry General Evarts, who disposed of the problem "within the
1•n:mi~C$ of the existing legislation." 12 ibid. 443, 449. In 187a
.\ ttomcy General Akerman refused to concede the President a power
of n~mo\·al in that under that Act he was limited to a. power of suslit·n.~ion. 13 ibid. 300. In 1877 Attorney General Devens concurred
in tho provisions of the Tenure of Office Act restoring a 1mspended
otlircr to his office upon the failure of the Senate to act upon the
r1.111firmation of his successor. 15 ibid. 375,
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laws, if Congress denies to him adequato means of doing
so. Full execution may be defeated becauso Congress
declines to create offices indispensable for th.at purpose.
Or, because Congress, having created the office, declines
to make the indispensable appropriation. Or, because
Congres..'i, having both created the office and made the
appropriation, prevents, by restrictions which it imposes,
the appointment of officials who in quality and ch::trnctcr
are indispensable to tho efficient execution of the lu.w.
If, in any such way, adequate means are denied to the
President, the fault will lie with Congress. The President performs his full constitutional duty, if, with the
means and instruments provided by Congress and within
the limitations prescribed by it, he uses his best endea.vors
to secure the faithful execution of the laws enacted.
Compare Kendall v. United States, 12 Pet. 524, 613,
626.
Checks and balances were established in order that this
should be "a government of laws and not of men." As
White sai<l in the House, in 1780, au uncontrollable power
of removal in the Chief Executive " fa a dootrine not to
be learned in American governments." Such power had
been denied in Colonial Charters,82 and even under Pros2 The Connecticut Charter of 1662, vested the appointment of
practically all officers in the assembly and provided that such officers
were to be removable by the Governor, Assistants and Company for
any misdemeanor or default. The Rhode Island Charter of 1663
contained the same provisions. The Massachusetts Charter of 1691
provided for the appointment of officers by and with the advice and
consent of the Council. Under Governors Phipps and Stroughton
the council asserted its rights over appointments and dismissals, and
in 1741 Shirley was prevented from going back to the earlier arbitrary
practice of Governor Belcher. Spencer, Constitutionnl Conflict in
Massachusetts, 28. 'fhe Georgia Charter of 1732 provided that the
common council should have power to nominate and appoint and
" at their will and pleasure to displace, remove and put out such
treasurer or treasurers, secretary or secretaries, and all such other
officers, ministers and servants."
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prio~ary . Grants s~ and Royal Commissions.H It had
been dcmcd in the thirteen States before the framing of
t~c Federal Constitution.sb The doctrine of the separation of powers was adopted by the Convention of 1787
not. to promote efficiency but to preclude the exercise of
arbitrary power. The purpose was, not to avoid friction
b~t, .by ~ncnus of tho inovitabJc friction incident to th~
duitr1bution of the governmental powers among three
depnrtrnnnts, t<~ snve the people from autocracy. In order
to p~·eve~t arl.ntrn.ry executive action, the Constitution
p:ov1ded m terms that prcsidentinl appointments be made
with t1:e conse~t of the Sona.to, unk'Ss Congress should
otherwise provide; and this clnusc was construed by
:\Jex~nder Hamilton in The Federalist, No. 77, as requiring like consent to removals. 80 Limiting further execu~3~s earl~ as 1724 Mrs. Hannah Penn in her instructions to Sir
\~llham Keith, governor of Pennsylvania, protested against his dis?11ssal of .the Secre~ary without seeking the advice of his council.
fhe practIC.e of seekmg such advice continued in later years. Shep·
herd, Proprwtary Government in Pennsylvania 321 370
8
~ In the .H.oy?l Colonies there was a reco~izcd tcnde.ncy to guard
n?mnst arbitrariness in removals by making the governor responsible to the home government instead of the local representative
a;isembly. In New Hampshire the first and second Andros Commissions ~nt:usted the power to the governor aione, but the Bellomont
Comm~~on of 1697, the Dudley Commission of 1702, the Shute
~omm!~on of 1716, the Burnet Commission of 1728, the Belcher
Comm1ss1on of 1729, the Wentworth Commission of 1741 and the
~olm Wen!';orth Commission of 1766 were accompanied
.instruc-·
hons. requirmg either that removals be made only upon good and
sufficient cause or upon cause signified to the home government in
t~o "fullest & most distjnct manner." In Virginia similar .instruc~1ons accompanied the issuance of commissions to Governor Howard
111 1683 and to Governor Dunmore in 1771.
65
Smith of South Carolina, June 17, 1789, 1 Ann. Cong. 471;
Oe;;y, J~e 1;, 17~9! 1 Ann. Cong. 504. See Note 9, supra.
Hamilton s opm10n is si,,,anificant in view of the fact that it was he
who.on Ju~e 5, 17~7, suggested the association of the Senate with the
Prci<ident m appomtments, as a compromise measure for dealimr

with
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tive prerogatives customary in monarchies, tlw Constitu~
tion empowered Congress to vest the appointment of
inferior officers, "as they think proper, in the President
alone, in the Courts of Law, or in the Heads of Departmcn ts." Nothing in support of the claim of uncontrollable power can be inferred from the silence of the Convention of 1787 on the subject of removal. For the
on tsf:arnling fa.ct remains that every specific proposnl to
confer such uncontrollable power upon tho President wnH
rejectecl. 87 In America,, ns in England, the conviction
prevailed then that the people must look to representative
with the appointment of judges. 1 Farrand, Records of the Federal
Convention, 128. The proposition that such appointments should
be made by and with the advice and consent of the Senate was first
brought forward by Nathaniel Gorham of Massachusetts, "in the
mode prescribed by the constitution of Masts." 2 ibid. 41. Later
this association of the President and the Senate was carried -over
generally to other appointments. The suggestion for the concurrence
of the Senate in appointments of executive officials was advanced on
May 29 by Pinckney in his " drn.ught of a foederal government " and
by Hamilton in resolutions submitted by him on June 18, 1787, 1
ibid. 292; 3 ibid. 599.
a1 Rogers, Executive Power of Removal, 11, 39. On August 6,
1787, the C-0mmittee of Five reported the draft of the Constitution
that in Art.. X, Sect. 2, provided for a single executive who " shall
appoint officers in all cases not otherwise provided for by this Constitution." 2 Farrand, Records of the Federal Convention, 185. t>n
August 20 propositions were submitted to the Committee of Five for
the creation of a Council of State consisting of the Chief Justice, the
Secretaries of domestic affairs, commerce and finance, foreign affairs,
war, marine and state. All the Secretaries were to be appointed by
the President and hold office during his pleasure. 2 ibid. 335-337.
That proposition was rejected because " it was judged that the Presidt.
by pei;suading his Council-to concur in his wrong measures, would
acquire their protection. . • ." 2 ibid. 542. The criticism of Wilson,
who had proposed the Council of State, and Mason of the Senate's
participation in appointments was based upon this rejection. The
lack of such a Council was the " fatal defect " from which " has ·
arisen the improper power of the Senate in the appointment of public
officers.'' 2 ibid. 537, 639.
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a:..-;f~.mblics for ~lrn .P'.'otoction of their liberties. And prokct ton of tho md1v1duaJ, even if he be an official from
tho. arbitrary or cnpricions cxcrci<ie of power w~ then
hd1cvcd to be an essential of free governme14 t.
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· ~[ the terms of a "blanket " contract entered into in Michigan
ween a South Carolin_a insurance company and a Miehi an
iml~ company, engaged m marketing all the automobiles
a
p;rt~eulnr make~ the insurance company insµred future purchasers
o t c ears against fire and theft; tho insurance was to become
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