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Opinion of tho Court. · 

This language of the Court of Claims was approved by 
this Court and the jmlgment was affirmed. 

Tho power to remove inferior executive officers, like 
that to remove superior executive officers, is an incident 
of the power to appoint them, and is in its nature au 
cxcuutive power. The authority of Congress given by the 
excepting c1amm to vest tho appointment of such inferior 
onicers in tho heads of departments carries with it author-_ 
ity iucidcntnlly to invest the heads of departments with 
power to remove. It has been the practice of Congress to 
do so and this Court has recognized that power. The 
Court also has recognized .in the Perkins case that Con
gress, in committing the ttppointrncnt of such inferior 
officers to the heads of departments, may prescribe inci
dental regulations controlling and restricting the latter in 
the exercise of the power of removal. But the Court 
never has held, nor reasonably could hold, although it is 
nrgued to the contrary on behalf of the appellant, that 
the excepting cla.use enables Congress to draw to itself, 
or to either branch of it, the power to remove or the • right to participate in the exercise of that power. To 
do this would be to go beyond the words and implica!. 
tions of that clause and to infringe the constitutional 
principle of the separation of governmental powers. 

Assuming then the power of Congress to regulate re
movals * incidental to the exercise of its·. constitutional 
power to vest appointments of inferior officers in the 
heads of departments, certainly so long as .Congress does 
not exercise that power, the power of removal must 
remain where the Constitution places it, with the Presi
dent, as part of the executive power, in accordance with 
the legislative decision of 1789 which we have been con
sidering. 

Whether the action of Congress in removing the neces
sity for the advice and consent of the Senate, and putting 
the power of appointment in the President alone, would 
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make his power of removal in such ca$o any mor·c sub- • 
ject to Conbrres.<Jiimal legislation tha.n before is a question 
this Court did not decide in the Perlcins case. Under 
tho reasoning upon which the legislative decision of 1789 
was put, it might. bo ditlicult to avoid a negative answer, 
but it is not before us and we do not decide it. 

'rhc Pcrlcins cnse is limited to the vesting by Congress 
of the appointment of an inferior officer in the head of a 
·department. The condition upon which the power of 
Congress to provide for the removal of inferior officerB 
rests is that it shall vest the appointment in wme one 
other than the President with the consent of the Senate. 
Congress may not obtain the power and provide for tho 
removal of such officer except on that condition. If it 
does not choose to entrust the appointment of such in· 
ferior officers to less authority than the President with 
the consent of the Senate, it has no power of providing 
for their removal. That is the reason why the suggestion 
of Mr. Justice Story, relied upon in this discussion, can 
not" be supported, if it is to have the constructi01~ whi.ch 
is contended for. He says that, in regard to inferior 
officers un<ler the legislative decision of 1789, " the remedy 
for any permanent abuse (i. e. of executive .patronage) 
is still within the power of Congress by the simple expe
dient of requiring the consent of the Senate to remova~s 
in such eases." It is true that the remedy for the evil 
of po!Rical executive remo;vals of inferior office! is with 
Congress by a simple expedient, but it incl~d~s a ?hange 
of the power of appointment from the President with the 
consent of the Sena.te. Congress must determine first 
that the office is inferiot, and second that it is willing that 
the office shall be filled by appointment by some other 
authority than the President with the consent of the 
Senate. That the latter may be an important consider~
tion is manifest, and is the subject of comment by this 
Court in its opinion in the case of Shurtleff v. United 
States, 189 U.S. 311, 315, where this Court said: 
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. " ~o take away this power of removal in relation to an 
mfer:or office created by statute, although that statute 
prov1ded !or au appointment thereto by the President and 
con~r~11n.tlon by the Senate, would require very clear and 
exphc1t language. It should not be held to be taken 
awny by mere inference or implication. Congress has 
regarded the office as of sufficient importance to make it 
proper to fill it by appointment to be made by the Presi
~lcnt and con?rmed by the Senate. It has thereby classed 
it ns nvp~opnately coming under the direct supervision of 
the President and t() be administered by offi . cd b . cers ap-
poml . Y h1~ (an~ c~nfinned by the Senate) with 
reference to lus constitutional responsibility to see that 
the laws are faithfully executed. Art 2 sec 3 " 

It is said that, .for forty years or mo;e, ~ost~a:sters were 
all by law appomted by the Postmaster General This 
'~as because Congress under the excepting clause ~ pro
vided. But thereafter Congress required certain classes 
of the~ to be, as they now are, appointed by the Presi
d.ent with the consent of the Senate. Th.is is an indicai
h?n that Congress deemed appointment by the President 
with the consent of the Senate essential to the public 
:vclfare, and, until it is willing to vest their appointment 
m the head of the· Department, they will be subject to 
removal by the President alone, and any legislation to the 
co~trary .must fall as in conflict with the Constitution. 

ununmg up, then, the facts as to acquiescence by all 
h~anchcs of the Government in the legislative decision 
o .1789, as to executive officers, whether superior or in
ferior, we find that from 1789 until 1863, a period of 74 
years, ther7. was no .act of Congress, no executive act, 
an~ no dec1s10n of this Court at v.ariance with the decla~ 
ration of the First Congress, but there was as we have 
seen, clear, affirmative recognition of it by 'each branch 
of the Government. · 

Our conclusion on the merits, sustained by the argu
ments before stated, is that Article II grants to the Presi-
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dent tho executive power of the Government, i. e., the 
general administrative control of those executing tl.a.e 
laws including the power of appointment and removal 
of e~ccutive officers-a conclusion confirmed by his obli
gation to take care that the laws be faithfully executed; 
that Article II excludes the exercise of legislative power 
by Congress to provide for appointments and removals, 
except only as granted therein to CongrcRs in the mn.Ucr 
of inferior ofli.ccs; that Congress is only given power to 
provide for appointments and removals of inferior offtcers 
after it has vested, and on condition that it does vest, 
their appointment in other authority than the President 
with the Senate's consent; that the provisions of the ~c
ond section of Article II, which blend action by the legis
lative br.anch, or by part of it, in the work of the execu
tive, are limitations to be strictly construed and not to 
be extended by implication; that the President's power 
of removal is further established as an incident to his 
specifically enumerated function of appoint~ne~t by .and 
with the advice of the Senate, but that such mc1dent does 
not by implication extend to removals the Senate's power 
of checking appointments; and finally that to hold 
otherwise would make it impossible for the President, 
in case of political or other diff ercnces with the Senate 
or Congress, to take care that the laws be faithfully 

executed. 
We come now to a period in the history of the Govern-

ment when both Houses of Congress attempted to re· 
verse this constitutional construction and to subject the 
power of removing executive officers appointed by the 
President and confirmed by the Senate to the control of 
the Senate-indeed, finally, to the assumed power in 
Congress to place the removal of such officers anywhere 

in the Government. 
This reversal grew out of the serious political difference 

' between the two Houses of Congress and President John-
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son. ~here was a two-thirds majority of the Republican 
party m control of each Houso of Congress, which re
sented ~hat it feared would be Mr. Johnson's obstructive 
?nurse m the enforcement of tho reconstruction measures, : 
m respect of the Stntcs whose people had lately been at 
wnr against the Nntiona.l Government. This led the two 
Houses to ona.ct legislation to curtail the then acknowl
cdgc<l powers of tho President. It is true that, during 
llw lu.~ter pnrt of Mr. Lincoln's term, two important, 
vol~tmmous tw.ts wer:c passed, each containing a section 
wluch seemed mcons1stent with the legislative decision of 
1780, (Act of F'cbrua.ry 25, 1863, 12 Stat. 665, c. 58, § 1, 
Act of March 3,_ 18G5, l~ Sta~; 480, c. 79, § 12) ; but they 
were adopted without d1scuss10n of the inconsistency and 
were not tested by executive or judicial inquiry. The real 
challenge to the decision of 1789 was begun by the Act 
of July 13, 1866, 14 Stat. 92, c. 176, forbidding dismissals 
of. Army and Navy officers in time of peace without a 
scn~enco by court-martial, which this Court, in Blalce v. 
Unit<;d St?tes, 103 U. S. 227, at p. 235, attributed to the 
growmg differences between President Johnson and Con-
~~ . 

Ano~er me.a.sure having the same origin and purpose 
wns a rider on an army appropriation act of March 2 
1867, 14 Stat, 487, c. 170, § 2, which fixect the headquar~ 
ters o! tµe Ge~eral of the Army of the United States at 
Washington, directed that all orders relating to military 

.. ope:ations by the President or Secretary of War should 
· be issued through the General of the Army, who should 

not b~ removed, suspended, or relieved from command, 
or assigned to duty elsewhere, except .at his own request 
without the previous approval of the Senate· and that 
~ny orders or instructions relating to military 

1

operations 
issued contrary to this should be void; and that any offi
cer of the Army who should issue, knowingly transmit 
or obey any orders issued contrary to the provisions of 



[:,;.,·i~W<!~~~~~iJl!r#\tl!WJIN!dlli•lflllllll!lllllllllS~~lf'.'.·.' .<° 

I , 

166 OCTOBER TERM, 1926. 

Opinion of tho Court. 272U.B. 

th. t1·on should be littblc to imprisonment for years. 
is sec . ' r: S 44 34 § 2 the B th Act of Ma.rch 27 1868, fo tat. ' c. ' . ' 

n:xt ~ongress repeale<l a' stn.tutory pr~vision as to app:~ 
. in habeas cor1ms cases, with the design, as was .avo 
b Mr Sehenck chairman of the House Committee on 
'~ ays ~;~d Mea~s, of preventing this ?ou~t from pass
ing on tJie vafolity of reconstruction leg1slat10n. 81 Con-

... lSSl 1883· Ex 'Tllnrlc McArdle, grcssional Globe, pages ' ' " .... 
7 Wall. 506. 1 t tion 

But the chief legislation in support of t le recons fr~ l 
olicy of Congress was the Tenure of Office Act, o arc l 

~ 1867, i4 Stat. 430, c. 154, providing th~.t all officers 
a~pointed by and with the consent of the Senate ~ho~ld 
hold their offices until their successors should have m li~e 
manner been appointed and qualified, and that certam 
heads of departments, including the Secretary of ~art 
should hold their offices during the term of the Pre_si en 
b whom appointed and one month thereafter subJect to 
r:moval by consent of the Senate. The Tenure of O~~e 
Act was ·vetoed, but it was passed ove: the ve~o. e 
House of. Representatives preferred articles of impeach
ment against President Johnson for refu~al t~ comply 
with and for conspiracy to defeat,. the legislation ab~ve 
refe:i.ed to, but he was acquitted for lack of a two-thirds 
vote for conviction in the Senate. h 

In Parsons v United States, supra., the Court t us re-
f to the p~ge of the Tenure of Office Act (p. 340) ~ 
e~~ The President, as is well known, vet~d ~e te~ure of 

office act, because he said it was unconstitutional m t_hat 
it assumed to take away the power of rem~val consbtu
f ally vested in the President of the Umted States-a. 
ion hi'ch had been uniformly exercised by the Execu-

power w · f d t' 
t. D artment of the Government from its oun a 10n. 
~ ~· . d 

Upon the return of the bill to Congress it was passe 

th P 'd nt's veto by both houses and became a over e resi e · f ·th 
law. The continued and uninterrupted practice o . e 

I 
' 

\ 

I 
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Government from 1789 was thus broken in upon and 
changed by the passage of this act, so that, if constitu
tional, thereafter all executive officers whose appoint
ments had been made with the advice and consent of the 

·Senate could not be removed by the President without 
the concurrence of tho Senate in such order of removal. 

"Mr. Blaine, who was in Congress at the time, in after
wnrdR Speaking of this bill, said: ' Jt Wf!s an extreme prop
osition-a new departure from the long-established usage 
of tho Fe<lcml Government-~nd for that reason, if for 
no other, personally degrading to the incumbent of the 
Prcsidcntinl chn.ir. It could only have gr.own out of ab
normal excitement created by dissensions between the 
two great departments of the Government. . . . The 
measure was resorted to as one of self-defense against the 
alleged aggressions and unrestrained power of the execu
tive department.' Twenty Years of Congress, vol. 2, 273, 
274." 

The extreme provisions of all this legislation were a full 
justification for the considerations so strongly advanced 
by Mr. Madison and his associates in the First Congress 
for insisting that the power of removal of executive offi
cers by the President alone was essential in the division 
of powers between the executive and the legislative 
bodies. It eXhibited in a clear degree the paralysis to 
which a partisan Senate and Congress could subject the 
executive arm and destroy the principle of executive re
sponsibility and separation of the powers, sought for by 
the framers of our Government, if the President had no 
power of removal save by consent of the Senate. It was 
an attempt to re-distribute the powers and minimize those 
of the President. 

After President Johnson's term ended, the injury and 
invalidity of the 'Tenure of Office Act in its radical inno
vation were immediately recognized by the Executive 
and objected to. General Grant, succeeding Mr. Johnson 
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in the Presidency, earnestly recommc.ndod in his first 
message the total repeal of the act, saymg: · 

"It may be well to mention here the embarrassment 
possible to arise from leaving on the statute books the 
so-cnllcd 'tenure-of-office acts,' and to earnestly reco:n
mcn<l their total repeal. It could not have been the ~n
tcn tion of the framers of the Constitution, ~hen provid
ing tha.t itppointments mado by U10 President should 
receive the consent of the Senate, HJ.at the laltcr sltoukl 
have the po,~er to retain ill office persons placed th~re by 
Federal n.ppointment, against the will of the P1:csu.lent. 
The law is inconsistent with a faithful and ~ffic1ent ad
ministration of the Government. What faith ean an 
Executive put in officials forced upon him, an? those, too, 
whom he has suspended for reason? How will ~uch offi
cials be likely to serve an Administration which they. 
know does not trust them? " 9 Messages and papers of 

the Presidents, 3992. 
While, in response to this, a bill for repeal of that .act 

passed the House, it failed in the Senate, and, .thou?h 
the law was changed, it still limited the Presidential 
power of removal. The feeling growing out of the con
troversy with President Johnson retained the act on the 
statute book until 1887, when it was repea:_led. 24 Stat. 
500, c. 353. During this interval, on June 8, .187~, Con
gress passed an act reorganizing and consolidating the 
Post Office Department, and provided that the Po~tmaster 
General and his three assistants should be appomted by 
the President by and with the advice and consent of the 
Senate and might be removed in the same manne~. 17 
Stat. 284, c. 335, § 2. In 1876 the act here under discus
sion was passed, making the consent of the Senate nec
essary both to the appointment and removal of first, sec
ond and third class postmasters. 19 Stat. 80, c. 179, § 6. 

In the same interval, in March, 1886, President Cleve
land, in discussing the requests which the Senate had 

•I 
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made for his reasons for removing officials, and the as
sumption that the Senate had the right to pass upon those 
removals and thus to limit the power of the President, 
snid: 

" I believe the power to remove or suspend such officials 
is veste<l in the President alone by the Constitution which . ' m express tcmm provides that' the executive power shall 
ho vmJted in It Presi<lent of the United States of America,' 
nnd that 'he shall take care that the laws be faithfully 
cxccutc<l.' 

" Tho Senate belongs to the legislative branch of the 
Government. When the Constitution by express provi
sion super-added to its legislative duties the right to ad
vise and consent to appointments to office and to sit as a 
court of impeachment, it conferred upon that body all .. 
the control and regulation. of Executive action supposed 
to be necessary for the safety of the people; and this ex
press and special grant of such extraord1nary powers, not 
in any way related to or growing out of general Senatorial 
duties, and in itself a departure from tl;e ·general plan of 
our Government, should be held, under a·familiar maxim 
of construction, to exclude every other right of inter
ference with Executive . functions." 11 Messages and 
Papers of the Presidents,A964. 

The attitude of the Presidents on this subject has been 
unchanged and uniform to the present day whenever an 
issue has clearly been raised. In a message withholding 
his approval of an act which he thought infringed upon 
the executive power of removal, President Wilson said: 

" It has, I think, always been the accepted construction 
of the Constitution that the power to appoint officers of 
this kind carries with it, as an incident, the power to re
move. I am convinced that the Congress. is without con
stitutional power to limit the appointing power and its 
incident, the power of removal, derived from the Constitu
tion." 59 Congressional Record (June 4, 1920), 8609. 
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And President Coolidge, in a mesHngo to Congress, in 
response to a resolution of the Senate that. it was .the sen..qo 
of that body that the President should immedmtely re- . 
quest the resignation of the then Secretary of tho Navy, 

re~ed: . f 
· "No official recognition can be given to the passag~ o 
the Senate resolution relative to their opinion concern~ng 
members of the Cabinet or other officers under executive 

~~ t 
" The dismissal of an officer of the Governmen , 

such ~·is involved in this case, other than by impcact:
rnent, is exclusively an executive function;, I regard tlu~ 
as a vital principle of our Government. 65 Congres-
sional Record (Feb. 13, 1924), 2335. . • . 

• In spite of the foregoing Presidential declarations, it IS 

contended that, since the passage of the Tenure of O~ce 
Act, there has been general acquiescence by ~he Executive 
in the power of Congress to forbid th~ President ~lone to 
remove executive officers-an acqui~e~ce which has 
changed any formerly accepted consbtut10nal con~truc
tion to the contrary. Instances are cited. of the s1gn~d 
approval by President Grant and other Presidents of legis
lation in derogation of such construction. We t~ink these 
are all to be explained, not by acquiescence therem,. but.by 
reason of the otherwise valuable effect of th~ leg1slabon 

ed Such is doubtless the explanation of the approv . h' h 
executive approval of the Act of 1876, w ic ~e are con-
sidering, for it was an appropriation act ~n which the sec~ 
tion here in question was imposed !18 a.nder. 

In the use of Congressional legislation to ~up~ort or 
change a particular construction of the Constitution by 
acquiescence its weight for the purpose must depend not 
only upon the nature of the qu~sti~~' but also upon the 
attitude of the executive and Jud1c1al bran?hes of t~e 
Government, as well as upon the number o~ mstanc~ m 
the execution of the law in which opportumty for obJec~ 

' . ! 

. t 

i 
1 
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tion in the courts or elsewhere is afforded. When in
stances which actually involve the question are rare, or 
have not in fact occurred, the weight of the mere presence 
of nets on ·the statute book for a considerable time, as 
showing general acquiescence in the legislative assertion of 
a questioned power, is minimized. No instance is cited to 
us where any ciucstion lrn.s arisen respecting a removal of a 
Postmaster General or one of his assistants. The Presi
dent's request for resignations of such officers is generally 
com1Jlie<l with. The same thing is true of the postmasters. 
There have been ·many executive removals of them and 
but few protests or objections. Even when there has been 
a refusal by 11 postmaster to resign, removal by the Presi
dent has been followed by a nomination of a successor, 
and the Senate's confirmation has made unimportant the 
inquiry as to the necessity for the Senate's consent to the 
removal. 

Other acts of Congress are referred to which contain 
provisions said to be inconsistent with the 1789 decision. 
Since the provision for an Interstate Commerce Commis
sion, in 1887, many administrative boards have been 
created whose meJ;nbers are appointed by the President, 
by and with the advice and consent of the Senate, and 
in the. statutes creating them have been provisions for 
the removal of the members for specified causes. Such 
provisions are cliirned to be inconsistent with the in
dependent power of removal by the President. This, 
however, is sl).own to be unfounded by the case of Shurtleff 
v. United States, 189 U. S. 311 (1903). That concerned· 
an act creating a board of general appraisers, 26 Stat. 131, 
136, c. 407, § 12, and providing for their removal for in
efficiency, neglect of duty or malfeasance in of;lice. The 
President removed an appraiser without notice or hearing. 
It was forcibly contended that the affirmative language 
of the statute implied t.he negative of the power to re
movet except for cause and after a hearing. This would 
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have been the usual rule of construction, but tho Court 
declined to apply it. Assuming for the purpo~e of ~h~t · 
case only, but without deciding, that Congress might hn:1t 
the President's power to remove, the Court h~l~ that, m 
the absence of constitutional or statutory prov1s1on other
wise, Lhc President could by virtue of his gener?-1 power 
of appointment remove an officer, though appomted by 

11
nd with the advice and consent of the Senate, and not

withstanding specific provi.'3ions for his removnl for ~nusc, 
on tho grou~ul that the power of rcmoyu1 inhered m the 
power to appoint. This.is an ind~cation thnt many o~ the 
statutes cited are to be reconciled to the unrestnct.e<l 
power of the President to remove, if he chooses to exercise 

his power. . .. 
There are other later acts pointed out m which, doubt-

less the inconsistency with the independent power of t~e 
Pre~ident to remove is ciearer, but these can not be S:Ud 
really to have received the dcquiescence of the executive 
branch of the Government. Whenever there has been a 
real issue in respect of the question of. Presidentia:- re
movals, the attitude of the Executive 1:11 Congress:o:ial 
message has been clear and positive against the vahd1!y 
of such legislation. The language of Mr. Clevela'?d i;i 
1886, twenty years after the Tenure of Offic~ ~ct, m his 
controversy with the Senate in respect o.f hi~ m~epend
ence of that body in the matter of removmg mfenor offi
cers .appointed by him and confirmed by the Se~ate, '!'~ 
.. quite as pronounced as that of Ge~eral ~ ackson m a s1m1-
lar controversy in 1835. Mr. Wilson m 1~20 ~nd M:. 
Coolido-e in 1924 were quite as all-embracmg m their 
views ~f the power of removal as General ~rant in 1869, 
and as Mr. Madison and Mr. John Adams m 1789. 

The fact seems to be that all departments of the Gov
ernment have constantly had in mind, sine~ the passage 
of the Tenure of Office Act, that the quest~on of po":er 
of removal by the President of officers appomted by him 

I 
' 
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with the Senate's consent, has not been settled adversely 
to the legislative action of 1789 but, in spite of Con
gressional action, has remained open until the conflict 
should be subjected to judicial investigation and decision. 

The action of this Court can not be said to constitute 
assent to a dcpnrlnro from the legislative decision of 1789, 
when the Patsons .nml Shurtleff. cases,. one decided in 
18{)7, nml tho other in l!J03, are considered; for they cer
t.n.inly lcavo tho question open. Wallace v. United 
Slates, 257 U. S. li41. Those cases indicate no tendency 
to depart from the view of the First Congress. This 
Court has, since the Tenure of Office Act, manifested an 
earnest desire to avoid a final settlement of the question 
until it should be inevitably presented, as it is here. 

An argument ab inconvenwnti has been made against 
our conclusion in favor of the executive power of removal 
by the President, without the consent of the Senate
that it will open the door to a reintroduction of the spoils 
system. The evil of the spoils system aimed at in the 
civil service law and its amendments is in respect of 
inferior offices. It has never been attempted to extend 
that law beyond them. Indeed, Congress forbids its 
extension to appointments confirmed by the Senate, 
except with the consent· of the Senate. Act of Jan
uary 16, 1883, 22 ~tat. 403, 406, c. 27, sec. 7. Re
form in the federal civil service was begu;n by the Civll 
Service Act of 1883. It has been developed from that 
time, so that the classified service now includes a vast 
majority of all the civil officers. It may still be enlarged 
by further legislation. The independent power of re· 
moval by the President alone, under present conditions, 
works no practical interference with the merit system. 
Political appointments of inferior officers are still main
tained in one important class, that of the first, second 
and third class postmasters, collectors of internal revenue, · 
marshals, collectors of customs and other officers of that 
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kind, distributed through tho country. They arc ap~ 
pointed by the President with the c?nson~ of th~ Senate. 
It is the intervention of the Senate m their appointment, 
and not in their removal, which prevents t~1eir classifica
tion into the merit system. If such ap~omtments were 
vested in the heads of departments to w~1~h they belon~, 
they could be entirely :emoved from politics, and that.~~ 
what a number of Presidents have rccomi~icndetl. Prm;~ · 
dent Hayes, whose devotion to the pro~1obon of the merit 
system and the .abolition of the spoils system wns un
questioned, said, in his 4th Annual Message, ?f Dec~n~
ber 6, 1880, that the first step to improvement m the c1v1l 

· service must be a complete divorce between Congress and 
the Executive on the matter of appointments, and he 
recommended the repeal of. the Tenure of Office Act of 
1867 for this purpose. 10 & 11 Messag~s and Papers ~f 
the Presidents, 4555-4557. The extension of the ment 
system rests with Congress. . . 

What, then, are the elements that enter mt~ our dec1-
. f thi's case'i'I We have first a construction of the 

SlOil 0 • • 'd 
Constitution made by a Congress which was to prov1. e 
by legislation for the organization of the Government m 
accord with the Constitution which had just th~n been 
adopted, and in which there were, as representatives and 
senators, a considerable number of those who h™:1 b7en 
members of .the Convention that framed the Constitution 
and presented it for ratification. It was the (;ongress 
that launched the Government. It was the Coi:gre~s that 
rounded out the Constitution itself by the proposing of 
the first ten amendments which had in effect be~n pr?m
ised to the people as a consideration for. the ratification. 
It was the Congress in which_ Mr. ~adlSOn, one ?f the 
first in the framing of the Constitutio;i, led also lll the 
organization of the Government. ~nder it. It was a Con
gress whose constitutional dec1s1ons. have always been 
regarded, as they should be regarded, as of the greatest 
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weight in the interpretation of that fundamental instru
ment. ·This construction was followed by the legislative 
department and the executive department continuously 
for seventy-three years, and this although the matter, in 
the heat of political differences between the Executive 
and the Senate in President Jackson's time, was the sub
ject of bitter controversy, as we have seen. This Court 
has rcpen.tedly laid down the principle that a contempo
raneous legislative exposition of the Constitution wheri 
the founders of our Government and framers of our Con
stitution were actively participating in public affairs, 
acquiesced in for a long term of years, fixes the construc
tion to be given its provisions. Stuart v. Laird, 1 Cranch 
299, 309; Matlin v. Hunter's Lessee, 1 Wheat. 304, 351; 
Cohens v. Virginia, 6 Wheat. 264, 420; Prigg v. Pennsyl
vania, 16 Pet. 544, 621; Cooley v. BoaTd of W Mdens, etc., 
12 How. 299, 315; Burroughs-Gues Lithographing Com
pany v. SaTony, 111 U. S. 53, 57; Ames v. Kansas, 111 
U.S. 449, 463-469; The Laura, 114 U.S. 411, 416; Wis
consin v. Pelica.n Ins. Co., 127 U. S. 265, 297; McPherson 
v. Blacker, 146 U. S. 1, 28, 33, 35; Knowlton v. Moore, 
178 U. S. 41, 56; Fairbank v. United Sta.tes, 181 U. S. 
283, 308; Ex paTte Grossman, 267 U.S. 87, 118. 

We are now asked to set aside this construction, thus 
buttressed, and adopt an adverse view, because the Con
gress of the United States did so during a heated political 
difference of opinion between the then President and the 
majority leaders of Congress over the' reconstruction 
measures adopted as a means of restoring to their proper 
status the States which attempted to withdraw from the 
Union at the time of the Civil War. The extremes to 
which the majority in both Houses carried legislative 
measures in that matter are now recognized by all who 
calmly review the history of that episode in our Govern
ment, leading to articles of impeachment against Presi
dent Johnson, and his acquittal. Without animadvert-
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ing on the character of the mea._<.;urcs taken, we am .ccr
tninly justified in saying that ti:ey ~hould not be .given 
the weight affecting proper constitutional construction to 
be accorded to that reached by the First Congress of t~e 
United Stutes <luring a political calm and acquiesced m 
by tho whole Government for three-quarters of a century, 
cspecinlly when the new const;uction contend~d for has 
never been acquiesced in by either tho executive ~r the 
·judicial dcimrtmcnts. While this Court has stu?1on8ly 
avoided deciding the issue until it wns presented m SUC'~l 
a way Huit it could not be avoided, .in. tho r~forcnces it 
hns mado to the history of the question, and m the pre-

. sumptions it has indulged ~n favor o~ a ~tatuto:1: con
struction not inconsistent with the legislative dec1s1on of 
1789 it has indicated a trend of view that we should not 
and 'can not ignore. When, on the meri.ts, we fi~d o~r 
conclusion strongly favoring the view which prevailed !.n 
the First Congress, we have no hesitation in holding that 
conclusion to be cori:cct; and it therefore follows that the 
Tenure of Office Act of 1867, in so far as it attempted 
to prevent the President from removing exe.cutive offic~rs 
who had been appointed by him by and with the advice 
and consent of the Senate, was invalid, and that subse
quent legishition. of the same effect wns equally so. 

/ 

For the reasons given, we must therefore hold tha~ the 
provision of the law of 1876, by which the unrestricted 
power of removal of first class postmasters ~s d~nied to 
the President, is in violation of the Const:tution, and 
invalid. This leads to an ·affirmance of the Judgment of 

the Court of Claims. . . 
Before closing this opinion, we wish to express the obh

4 

gation of the Court to Mr. Pepper for his able brief and 
argument as a friend ~f the Court. "?"ndertaken at our . 
request, our obligation is none the ~ess 1f we find ourselves 
obliged to take a view adverse to his. The strong presen
tation of arguments against the conclusion of the Court 
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~s of the ':tmost value in enabling the Court to satisfy 
itself that it has fully considered all that can be said. 

Judgment affirmed. 

MR. JUSTICE HOLMES, dissenting. 

My brothers MclbaYNOLDS and BRANDEIS have dis
cussed the question before us with exhaustive research 
nrnl I s~y a f e.w words merely to emphasize my agree
mont with thmr conclusion. 

Tho n~gumcnts dmwn from the executive power of 
the Pr~s1de1~t, and from .his duty to appoint officers of 
th~ Umted States (when Congres.s does not vest the ap
p~mtment elsewhere), to take care that the laws be 
fa1t!1fully executed, and to commission all officers of the 
United States, seem to me spider's webs inadequate to 
control the dominant facts. . 

We have to deal with an office that owes its existence 
to Congress and that Congress may abolish tomorrow 
Its dura.tion and the pay attached to it while it lasts de~ 
pen~ on Congress alone. Congress alone confers on the 
President the power to appoint to it and at any time may 
!ransf er the p~wer to other hands. With such pO\ver over 
its own creation, I have no more trouble in believing 
that Congress has power m prescribe a term of life for it 
free from any interference than I have in acceptinO' the 
undoubt:d power of Congress to decree its end. I 

0

have 
equally httle trouble in accepting its power to prolong the 
tenure of an incumbent until Congress or the Senate shall 
have. assented to his removal. The duty of the Presi
dent to see that the laws be executed is a duty that does 
not go beyond the laws or require. him io achieve more 
than Congress sees fit to leave within his power. -

~s4os•~21~12 


























































































































