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Opinion of the Court. 22 U.8.
make his power of removal in such cago any morc sub-
ject to Congressional legislation than before is a question :
this Court did not decide in the Perkins case. Under
tho reasoning upon which the legislative decision of 1789
was put, it might be diflicult to avoid a negative answer,
but it is not before us and we do not decide it.

The Perkins case 18 limited to the vesting by Congress
of the appointment of an inferior officer in the head of &

‘department. The condition upon which the power of

Congress to provide for the removal of inferior officers

rests is that it shall vest the appointment in some ohe
other than the President with the consent of the Senate.
Congress may not obtain the power and provide for the
removal of such offieer except on that condition. If it
does not choose to entrust the appointment of such in-
ferior officers to less authority than the President with
the consent of the Senate, it has no power of providing
for their removal. That is the reason why the suggestion
of Mr. Justice Story, relied upon in this diseussion, can
not’ be supported, if it is to have the construction which
is contended for. He says that, in regard to inferior
. officers under the legislative decision of 1789, « the remedy
for any permanent abuse (i. e. of executive patronage)
is still within the power of Congress by the simple expe-
dient of requiring. the consent of the Senate to removals
in such cases.” It is true that the remedy for the evil

of political executive removals of inferior office? is with
edient, but it includes & change

Congress by 2 simple exp
of the power of appointment from the President with the
consent of the Senate. Congress must determine first

that the office is inferior, and second that it is willing that

the office shall be filled by appointment by some other
authority than the President with the consent of the
Senate. That the latter may be an important considera-
tion is manifest, and is the subject of comment by this
Court in its opinion in the case of Shurtleff v. United
States, 189 U. 8. 311, 315, where this Court said:
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. “To take away this power of removal i i

mfer}or office created by statute, altlﬁulghretlgg‘f}zt;zuin
gﬁg;{}fggor aél agpoisntment thereto by the President ang

irmation by the enate, would requi

explicit language. It should nof bg hlc;(;dvizy ggza:a;n .
away by mere inference or implication, Congres hen
regarded the f)fﬁce as of sufficient importance tfr m:.k a:
proper to fill it by appointment to be made by the Pr8 1
dent and confirmed by the Senate. It has thereby clas?elc;

it as appropriately coming under the direct supervision of

the President and to be admini
c | ' nistered by office -
pofmted by iufn (and confirmed by the .Senate;.s w?fh
reference to hl.S constitutional responsibility to see that
the laws are faithfully executed. Art. 2 sec. 3.7
uHItl; is ?ald that, ’for forty years or more, postmasters were
all| gec:;vs glgoomted bydthe Postmaster General. This
‘ ngress under the excepting clause
:;d:}(li. But thereafter Congress required certain 8315;2;
of 1! em t}fo Itl)e, as they now are, appointed by the Presi-
! t'gu the consent of the Senate, This is an indica~
‘ :?31 b gg (gggsgggzs dfeirl?edsappointment by the President
of the Senate essential to th i
welfare, and, until it is willin ir appor i
\ , , g to vest their appoint
in the head of the De D it 0o
Department, they will be subj
zszval by the Pres1d§nt alone, and any legislatignl‘sgt t;i:
xé lfary must fall as in conflict with the Constitution.
b éﬁg;lngf ug, then, the fact§ as to acquiescence by all
RS a: t(t) :xe(l‘;a;rfamm%nt in ﬂ}l}e legislative decision
1789, ive officers, whether i i
ferior, we find that fr ' atil 1863, & period of 74
2 om 1789 until 1863, a period
years, there was no act of Con e
e ‘ gress, no exeecuti
?;tc}oiooqfeillfm%i ofttléls Court at variance with th:avsei{:’
e First Congress, but there was .
seen, clear, affirmative niti i SN
ofc‘)che Go:rernment. recognition of it by each branch
ur conclusion on the merits, sustai |
. 2 ained by th -
ments before stated, is that Article IT grants ti thee ' ;:55111-
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dent tho exceutive power of the Government, 1 €., gm
general administrative control of 'thoso executing ,u;
laws, including the power of e!,ppomtment and r('zmoglz}

of exceutive officers—a conclusion conﬁ.rmed by his o dl-
gation to take care that the laws }3& fmthft‘llly :executg ;
that Article IT cxcludes the exercise of legislative pow;zr
by Congress to provide for z}ppomtmonts apd ;“cmov& s,‘
except only as granted therein to 'Congmss_m the m{u 51
of inferior offices; that Congress 18 only given power Lo

provide for appointments and removals of inferior officers

after it has vested, and on condit.ion that it does -\éeSt{
their appointment in other authority thz'n} the frt(;fl en'
with the Senate’s consent; that the provisions o ei gec

ond section of Article I, which ’blend action by the legis-
lative branch, or by part of it,. in the work of thcriz eximg-
tive, are limitations to be strictly construefi anc no (:;
be extended by implication; that the Pre.asu%ents pov;;ef

of removal is further established as an .mmdentbto 15;
specifically enumerated function of a,ppomtr.ner'lcti 3tr éanc
with the advice of the Senate, but that such inci fm oe,i
not by implication extend to removals the Senate’s p%vgizd
of checking appointments; and. finally thatpto o
otherwise would make it imp.ossmle‘ for _the regl e té
in case of political or other differences with the Sena

or Congress, to take care that the laws be faithfully

cuted. .
ex{‘iVe come now to a period in the history of the Govern-

ment when both Houses of Congress attempted: to E}?
verse this constitutional construction and to subject the
power of removing executive officers appointed by ! t;
President and confirmed by the Senate to the contro 0
the Senate—indeed, finally, to the asgumed po_we;'l in
Congress to place the removal of such officers anywhere
i ment. .
" "Jg}}ﬁs?g::al grew out of the gerious politica:l dlffereﬁce
" petween the two Houses of Congress and President John-
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son. There was a two-thirds majority of the Republican
party in control of each IHouse of Congress, which re-

sented what it feared would be Mr, Johnson’s obstructive
course in the enforcement of the reconstruction measures, '
in respect of the States whose people had lately been at

war against the National Government. This led the two
ITouses to enact legislation to curtail the then acknowl-
cdged powers of the President. It is true that, during
the latter part of Mr, Lincoln’s term, two important,
voluminous acts were passed, each containing a section

which seemed inconsistent with the legislative decision of

1789, (Act of February 25, 1863, 12 Stat. 665, ¢. 58, § 1,
Act of March 3, 1865, 13 Stat. 489, c¢. 79, § 12); but they
were adopted without discussion of the inconsistency and
were not tested by executive or judicial inquiry. The real
challenge to the decision of 1789 was begun by the Act
of July 13, 1866, 14 Stat. 92, c. 176, forbidding dismissals
of Army and Navy officers in time of peace without a
sentence by court-martial, which this Court, in Blake v.
United States, 103 U. 8. 227, at p. 235, attributed to the
growing differences between President Johnson and Con-
gress, ‘

Another measure having the same origin and purpose

. was g rider on an army appropriation act of March 2,

1867, 14 Stat, 487, c. 170, § 2, which fixed the headquar-
ters of the General of the Army of the United States at

~ Washington, directed that all orders relating to military

operations by the President or Secretary of War should
be issued through the General of the Army, who should
not be removed, suspended, or relieved from command,
or assigned to duty elsewhere, except at his own request,
without the previous approval of the Senate; and that
any orders or instructions relating to military operations
issued contrary to this should be void; and that any offi-
cer of the Army who should issue, knowingly transmit,
or obey any orders issued contrary to the provisions of
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this section, should be linble to imprisonment for years.
By the Act of March 27, 1868, 15 Stat. 44, c. 34, § 2, the
next Congress repealed a statutory provision as to appeals

- in habeas corpus cascs, with the design, as was avowed
by Mr. Schenek, chairman of the llouse Committee on
Ways and Means, of preventing this Court from pass-
ing on the validity of reconstruction legislation. 81 Con-
gressional Globe, pages 1881, 1883; Ex parlc McArdle,
7 Wall. 506.

But the chicf legislation in support of the reconstruction
policy of Congress was the Tenure of Office Act, of March
2, 1867, 14 Stat. 430, c. 154, providing that all officers
appointed by and with the consent of the Senate should
hold their offices until their successors ghould have in like
manner been appointed and qualified, and that certain
heads of departments, including the Secretary of War,
chould hold their offices during the term of the President
by whom appointed and one month thereafter subject to
removal by consent of the Senate. The Tenure of Office
Act was vetoed, but it was passed over the veto. The
House of Representatives preferred articles of impeach-
ment against President Johnson for refusal to comply
with, and for conspiracy to defeat, -the legislation above

referred to, but he was acquitted for lack of a two-thirds

yote for conviction in the Senate.
In Parsons v. United States, supra, the Court thus re-
fers to the passage of the Tenure of Office Act (p. 340):
“ The President, as is well known, vetoed the tenure of

office act, because he said it was unconstitutional in that -

it assumed to take away the power of removal constitu-
tionally vested in the President of the United States—a
power which had been uniformly exercised by the Execu-
tive Department of the Government from its foundation.
Upon the return of the bill to Congress it was passed
over the President’s veto by both houses and became a

law. The continued and uninterrupted practice of the
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Government from 1783 was thus broken in upon and
c‘hanged by the passage of this act, so that, if constit
tional, thereafter all executive officers Wh;)se ‘a oin"z-
ments had been made with the advice and consenf gf th~
-Senate could not be removed by the President with i
th?‘ ti(;nc;;!l'rgnce of the Senate in such ordér of removalou
r. Blaine, who was in Con i i .
Wz?rfls speaking of this bill, said :gfﬁsvﬁst:fl :?:2::; ai:er:
osition—a new departure from the long-established ﬁ Zp
of the Federal Government—and for that reason ifsfge
n)o u.ilmr,.personally degrading to the incumbent’of t}(:r
1 rcsu.lcntml. chair. It could only have grown out of be
normal excitement created by dissensions betwee zh-
two great departments of the Government. . ! Thz
measure was rgsorted to as one of self-defense ag:;jx'xst th
?ilieggd aggressxo:&s and unrestrained powér of the exem;i
o ; c epartment.” Twenty Years of Congress, vol. 2, 273,
‘ T?le ex‘treme provisions of all this legislation were a full
Lustlﬁca.tlon for the considerations so strongly advanced
f y Mr: Madlson and his associates in the First Congress
or insisting that the power of removal of Vexecutiveuofﬁ
c?rs by the President alone was essential in the divisior;
godic;wei };E;;l\ingénd t}le eleecutive and - the legislative
lies. : ed in a clear degree the paralysi
;&;gxézgtgepzitrgsix; dSzI:’tce a,ngdh Congress couldpsubjgctst}tg
tive : roy the princi scuti
sponsibility and separation of tie pog}:rs? fsiiglutui}:; 11;6-
the framers of our Government, if the Pl:esident had ny
power of removal save by consent of the Senate., It .
an attempt to re-distribute the powers and minin;i ose
of the President. 7 those
‘ After President Johnson’s term en inj
invalidity of t}xe'Tenure of Office Aetd 183 ’igl iaiﬁigyinwd
vatlon'were immediately recognized by the Executlim-
and objected to. General Grant, succeeding Mr. Johns;;:
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in the Presideney, camet}tl;',;l rec(;mmc}\(le(i in his first
sare the total repeal of the act, sayIng: :
m(:?;atbtr‘ng; be well I;:»3 mention here the embarrassme;ﬁs
. possible to arise from Jeaving on the statute books the
so-called ¢ tenure-of-office acts, and to earnestly i;com-
mend their total repeal. Tt could 1}01; %mve been the 12—
tention of the framers of the Consmtutm)n, \zvhen pﬁovzli
ing that appoiniments made by the President b;oul(l

receive the consent of the“Senatc, that the latt@ s\lf)u1 (
have the power to retain in office persons plnccd)t:hgxf )g
Federal appointment, against the'wﬂl of the I l'%lte;d .
The law is inconsistent with a faithful and iaﬂicmn -
ministration of the Government. Wpat faith cantan
Executive put in officials forced upon him, and thos;al, {{)i(i),
whom he has suspended for reasor}?. Ho?v will suc t% -
cials be likely to serve an Administration which 63;'
‘know does not trust them?” 9 Messages and papers O

sidents, 3992.

ﬁliﬁiﬁ:ﬁ?:‘esponse to this, a bill for repeal of that ﬂact
passed the House, it failed in t%le.Senate, and, ’thou_g};
the law was changed, it still hrmtgd the Presidentia.
power of removal. The feeling growing out of the 00}!11-
troversy with President Johnson retained the act onst :
statute book until 1887, when 1t was repea.led. 72;1 C(?l
500, ¢. 353. During this interfral, on June 8,‘18 2 t}?
~ gress passed an act reorganizmg and consolidating ! e
Post Office Department, and provided that the Postmaster

i i inted by -
1 and his three assistants sh.ould be appoin
gxzn;ri:sident by and with the advice and consent of the

i 17
Qenate and might be removed 1n the same manner.
gﬁfﬁ 284 ¢. 335, § 2. In 1876 the act here under discus-
sion was,passed, making the consent of the Senate nec-

essary both to the appointment and removal of first, sec- .

i t, 80, ¢. 179, § 6.

ond and third class postmasters. 19 Stat, 80, ,
In the same interval, in March, 18?36, President Cleve-
land, in discussing the requests which the Senate had

P
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made for his reasons for removing officials, and the as-
sumption that the Senate had the right to pass upon those
removals and thus to linit the power of the President,
said: :

“ 1 believe thé power to remove or suspend such officials
i8 vested in the President alone by the Constitution, which
in express terms provides that ¢ the executive power shall
be vested in o President of the United States of America,’
and that ‘he shall take care that the laws be faithfully

- executed.)

“The Senate belongs to the legislative branch of the -

Government, When the Constitution by express provi-

sion super-added to its legislative duties the right to ad-
vise and consent to appointments to office and to sit as a
court of impeachment, it conferred upon that body all .
the control and regulation. of Executive action supposed
to be necessary for the safety of the people; and this ex-
press and special grant of such extraordinary powers, not
in any way related to or growing out of general Penatorial
duties, and in itself a departure from the general plan of

our Government, should be held, under a familiar maxim

of construction, to exclude every other right of inter-
ference with Executive functions.” 11 Messages and
Papers of the Presidents,.4964. '

The attitude of the. Presidents on this subject has been
unchanged and uniform to the present day whenever an
issue has clearly been raised. In a message withholding
his approval of an act which he thought infringed upon
the executive power of removal, President Wilson said:

“ Tt has, I think, always been the accepted construction
of the Constitution that the power to appoint officers of
this kind carries with it, as an incident, the power to re-
move. I am convinced that the Congress is without con-

stitutional power to limit the appointing power and its

incident, the power of removal, derived from the Constitu-
tion.,” 59 Congressional Record (June 4, 1920}, 8609,
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i idge, i Congress, in

And President Coolidge, in a messngo 1}0
response to a resolution of the Senate that.xt was .the sense
of that body that the President should immediately re-

quest the resignation of the then Secretary of the Navy, -

1"el?‘hl‘\af(ci).ofﬁcial recognition can be given t‘o ‘the passage of
the Senate resolution relative to their opinion concerning
members of the Cabinet or other officers under exceutive
Oﬁﬁtﬂ.ﬂ-’ The dismissal of an officer of the Gov?mmcnt,
sucI; as is involved in this case, other 'thzm by unpewgl?-
ment, is exclusively an executive functlon’., I regard tns{
as a vital principle of our )(}(;\;’(;mment. 65 Congres-~
i Feb. 13, 1924), 2335. o
smllixalsg:: (:)r?tge foregéing Presidential declarations, it is
contended that, since the passage of the Tenure of Oﬁ.ice
Act, there has been general acquifascence by _the Executive
in the power of Congress to forbid the President {Lloneh to
remove executive officers—an acquiescence which has
changed any formerly accepted eonsh-tutmnal congtruc(;
tion to the contrary. Instances are elted'of the signe
“approval by President Grant and othe; Pre&dents} of ligls-
lation in derogation of such constn‘mtlon. We t}Emk t ese
are all to be explained, not by acquiescence therem,.but' v
reason of the otherwise valuable effect of the leglslfatg)lx;
approved. Such is doubtless the explgmtlon of tl
executive approval of the Act ‘of ‘1876, which we m}'f con:
sidering, for it was an appropriation act on which the sec
tion here in question was imposed as a,.nder.
In the use of Congressional legislation to support or

change a particular construction of the Constitution by

iescence, its weight for the purpose must depend not
ifl(il;l lﬁ;con t};e nature of the que.sti{)q, but also upoxfl tie
attitude of the executive and judicial branfzhes of the
Government, as well as upon tl’xe number of instances in
the execution of the law in which opportunity for objec-
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tion in the courts or elsowhero is afforded. When in-
stances which actually involve the question are rare, or
have not in fact occurred, the weight of the mere presence
of acts on the statute book for a considerable time, as
showing general acquiescence in the legislative assertion of
a questioned power, is minimized. No instance is cited to
us where any question has arisen respecting a removal of a,
Postmastér General or one of his assistants. The Presi-
dent’s request for resignations of such officers is generally
complied with. The same thing is true of the postmasters,
There have been*many executive removals of them and
but few protests or objections, Even when there has been
a refusal by a postmaster to resign, removal by the Presi-
dent has been followed by a nomination of g successor,
and the Senate’s confirmation has made unimportant the
inquiry as to the necessity for the Senate’s consent to the
removal, :

Other acts of Congress are referred to which contain
provisions said to be inconsistent with the 1789 decision.
Since the provision for an Interstate Commerce Commis-
sion, in 1887, many administrative boards have been
created whose members are appointed by the President,
by and with the advice and consent of the Senate, and
In the statutes creating them have been provisions for
the removal of the members for specified causes, Such
provisions are claimed to be inconsistent with the in-
dependent power of removal by the President. This,
however, is shown to be unfounded by the case of Shurtleff
v. United States, 189 U, 8. 311 (1903). That concerned”
an act creating a board of general appraisers, 26 Stat, 131,
136, c. 407, § 12, and providing for their removal for in-
efficiency, neglect of duty or malfeasance in office. The
President removed an appraiser without notige or hearing.
It was forcibly contended that the affirmative language
of the statute implied the negative of the power to re-
move, except for cause and after g hearing. This would
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have been the usual rule of construction, but the Court
declined to apply it. Assuming for the purpose of ?hz}t.
case only, but without deciding, that Congress might hm}t
the President’s power to remove, the Court hglfl that, in
the absence of constitutional or statutory provision other-
wise, the President could by virtue of his generixl power
of appointment remove an officer, tlioug}l appointed by
and with the advice and consent of the Senale, ‘and not-
withstanding specific provisions for his rcmf)\ml for eause,
on the ground that the power of rel?xoyal inhered in ti\(i
power to appoint. This is an indication that many of the
statutes cited are to be reconciled to the unrestrlctfad
power of the President to remove, if he chooses to exercise
T, .
hl?i‘ﬁgleare other later acts pointed out in which, doubt-
less, the inconsistency with the independent power of tl}e
President to remove is clearer, but these can not be sgld
really to have received the quiescence of the executive |
branch of the Government. Whenever there .has t.)een 8
real issue in respect of the questior} of ’Premdentlail re-
movals, the attitude of the Exet?utwe in Congress%pal
message has been clear and positive against the vahdlgy
of such legislation. The language of Mr. Clevelap hm
1886, twenty years after the Tenure of Oﬁ‘lct? A}ct, in (;S
controversy with the Senate in respect qf h1:°.~ mc?epenﬁ-
ence of that body in the matter of removing inferior ofi-
cers appointed by him and confirmed by the Se.na;te, was
* quite as pronounced as that of Ger}eral J ackson in & 311\11/;1-
Jar controversy in 1835. Mr. Wilson in 1‘&{20 sf.nd r.
Coolidge in 1924 were quite es all-embracing in thgg
views of the power of removal as General Gfrant in 1869,
and as Mr, Madison and Mr. John Adams in 1789.

The fact seems to be that all dep.artmc?nts of the Gov-
ernment have constantly had in mind, since the passage
of the Tenure of Office Act, that the questfon of power
of removal by the President of officers appointed by him

T T T .
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with the Senate’s consent, has not been settled adversely
to the legislative action of 1789 but, in spite of Con-
gressional action, has remained open until the conflict
should be subjected to judicial investigation and decision.

The action of this Court can not be said to constitute
assent to a departure from the legislative decision of 1789,
when the Parsons and Shurtleff cases, one decided in
1897, and tho other in 1903, are considered; for they cer-
{ainly leave the question open. Wallace v. United
Stales, 257 U. S. 541. Those cases indicate no tendency
to depart from the view of the Tirst Congress. This
Court has, since the Tenure of Office Act, manifested an
earnest desire to avoid a final settlement of the question
until it should be inevitably presented, as it is here.

An argument ab inconvenienii has been made against
our conclusion in favor of the executive power of removal
by the President, without the consent of the Senate—
that it will open the door to a reintroduction of the spoils
system. The evil of the spoils system aimed at in the
civil service law and its amendments is in respect of
inferior offices. It has never been attempted to extend
that law beyond them. Indeed, Congress forbids its
extension to appointments confirmed by the Senate,
except with the consent of the Senate. Act of Jan-
uary 16, 1883, 22 Stat. 403, 406, c¢. 27, sec. 7. Re-
form in the federal civil service was begun by the Civil
Service Act of 1883, It has been developed from that
time, so that the classified service now includes a vast
majority of all the civil officers. It may still be enlarged
by further legislation. The independent power of re-
moval by the President alone, under present conditions,
works no practical interference with the merit system.
Political appointments of inferior officers are still main-
tained in one important class, that of the first, second
and third class postmasters, collectors of internal revenue,
marshals, collectors of customs and other officers of that
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kind, distributed through the country. They are ap-
pointed by the President with the consent of the_ Senate.
It is the intervention of the Senate in their appomtrpcnt,
and not in their removal, which prevents t.heir classifica-
tion into the merit system. If such appomtments were
vested in the heads of departments to wh'm:h they belonig,
they could be entirely removed from politics, and that i
what a number of Presidents have recomx{lcnded. I’ms'nw
“dent Hayes, whose devotion to the promotmn of the merit
system and the abolition of the spoils system was un-
questioned, said, in his 44h Annual Message, f)f Decgm’-
ber 6, 1880, that the first step to improvement in the civil
" gervice must be a complete divorce between Congress and
the Executive on the matter of appointments, and he
recommended the repeal of the Tenure of Office Act of
1867 for this purpose. 10 & 11 Messages and Papers qf
the Presidents, 4555-4557. The extension of the ment
rests with Congress. ) .
Sy%fehlit, then, are the elements that enter mtq our deci-
gion of this case? We have first a cpnstructlon of ’Ehe
Constitution made by a Congress which was to provu'ie
by legislation for the organiza,tiog of the (}ovemment in
accord with the Constitution which had just th_en beeg
adopted, and in which there were, as representatives an
senators, a considerable number of those who ha{l bt?en
members of the Convention that framed the Constitution
and presented it for ratification. It was the Congress
that launched the Government. 1t was the Cox}gregs that
rounded out the Constitution itself !)y the proposing of
the first ten amendments which hs}d in effect beep prom-
ised to the people as a consideration for.the ratification.
It was the Congress in which Mr. Madison, one of the
first in the framing of the Constitutm?, led also in the
organization of the Government qnder it. It was a Con-
gress whose constitutional decisions have always been
regarded, as they should be regarded, as of the greatest
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weight in the interpretation of that fundamental instru-

ment, This construction was followed by the legislative
department and the cxecutive department continuously
for seventy-three years, and this although the matter, in
the heat of political differcnces between the Execcutive
and the Senate in President Jackson’s time, was the sub-
jeet of bitter econtroversy, as we have seen. This Court

has repeatedly laid down the principle that a contempo-

raneous legislative exposition of the Constitution when
the founders of our Government and framers of our Con-
stitution were actively participating in public affairs,
acquicseed in for a long term of years, fixes the construc-

tion to be given its provisions. Stuart v. Laird, 1 Cranch -

299, 309; Martin v. Hunter's Lessee, 1 Wheat. 304, 351;
Cohens v. Virginia, 6 Wheat. 264, 420; Prigg v. Pennsyl-
varia, 16 Pet. 544, 621; Cooley v. Board of Wardens, etc.,
12 How. 299, 315; Burroughs-Giles Lithographing Com-
pany v. Sarony, 111 U. S, 53, 57; Ames v. Kansas, 111
U. S. 449, 463-469; The Laura, 114 U. 8. 411, 416; Wis-
consin v. Pelican Ins. Co., 127 U. S. 265, 297; McPherson
v. Blacker, 146 U. S. 1, 28, 33, 35; Knowlton v. Moore,
178 U. 8. 41, 56; Fairbank v. United States, 181 U. 8.
283, 308; Ez parte Grossman, 267 U. S. 87, 118,

We are now asked to set aside this construction, thus
buttressed, and adopt an adverse view, because the Con-
gress of the United States did so during a heated political
difference of opinion between the then President and the
majority leaders of Congress over the reconstruction
measures adopted as a means of restoring to their proper
status the States which attempted to withdraw from the

Union at the time of the Civil War, The extremes to

which the majority in both Houses carried legislative
measures in that matter are now recognized by all who
calmly review the history of that episode in our Govern-
ment, leading to articles of impeachment against Presi-
dent Johnson, and his acquittal. Without animadvert-
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ing on the character of the measures taken, we are eor-
tainly justified in saying that they should not be given
the weight affecting proper constitutional construction to
be accorded to that reached by the First Congress of the
United States during 2 political calm and acquiesced in
by the whole Covernment for three-quarters of & century,
especially when {he new construction contended for has
never heen acquiesced in by either the exceutive or the
judicial departments. While this Court has studiously
avoided deciding the issuc until it was presented in such
a way that it could not be avoided, in the refercnces it
has made to the history of the question, and in the pre-
~ sumptions it has indulged in favor of a statutory con-
struction not inconsistent with the legislative decision of
1789, it has indicated a trend of view that we should not
and can not ignore. When, on the merits, we find our
conclusion strongly favoring the view which prevailed in
the First Congress, we have no hesitation in holding that
conclusion to be correct; and it therefore follows that the
Tenure of Office Act of 1867, in so far as it attempted
to prevent the President from removing executive officers
who had been appointed by him by and with the advice
and consent of the Senate, was invalid, and that subse-
quent legislation of the same effect was equally so.

Tor the reasons given, we must therefore hold that the
provision of the law of 1876, by which the unrestricted
power of removal of first class postmasters is denied to
the President, is in violation of the Constitution, and
invalid. This leads fo an -affirmance of the judgment of
the Court of Claims.

Before closing this opinion, we wish to express the obli-
gation of the Court to Mr. Pepper for his able brief and
argument as & friend of the Court. Undertaken at our

request, our obligation is none the less if we find ourselves

obliged to take a view adverse to his. The strong presen-
tation of arguments against the conclusion of the Court
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is of the utmest value in enabling the Court to satisfy

itself that it has fully considered all that can be said

N Judgment affirmed.
R. Justice HoLmEs, dissenting.
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