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July l, 1976

MEMORANDUM FOR:

DICK CHENEY

FROM:

ED SCHMULTS

SUBJECT:

The Watergate Reform Bill

Here is what we gave to Ron Nessen this morning. A
brief information memorandum is being prepared for
the President.

Attachment

'

.
S. 495, THE "WATERGATE REORGANIZATION
AND REFORM ACT OF 1976"

Question:
Does the President have a firm position on S. 495, the so-called
"Watergate Reorganization and Reform Act of 1976"?

Answer:
As I indicated yesterday, the White House Counsel's office will
soon be presenting a briefing for the President on the background,
current status and available options regarding this measure.
This briefing will review the development of S. 495 over the
course of the last year and the serious concerns which have been
rather consistently expressed by various departments, particularly
the Department of Justice. In this regard, you may want to examine
the testimony of Deputy Attorney General Tyler before the Senate
Judiciary Committee on May 26, 1976.
I would at this time, however, like to make three observations
regarding the current controversy over S. 495. First, this is
not a new proposal -- the key features of the bill have been under
consideration in various forms for several years. Second, despite
its rather fetching title, the bill, for the most part, attempts to
assign inappropriate power to the Judicial branch and provides for
congressional representation in litigation. It really has very little
to do with "Watergate reform". Third, the concerns which have
been consistently expressed by the Department of Justice are based
in large measure upon fundamental Constitutional doctrine and do
not reflect any lack of sensitivity over the need for public confidence
in the institutions of government. The Attorney General will
continue to express these concerns to interested members of
Congress.

Schmults
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MEMORANDUM FOR THE PRESIDENT

q?

FROM:

PHILIP W. BU CHEN

SUBJECT:

S. 495, the ''Watergate Reorganization
and Reform Act of 1976"

This is to provide you with a briefing on the legislative and press
developments to date with respect to the above-captioned bill.
S. 495 contains three titles which may be summarized as follows:
Title I would create a new Division of Government Crimes
within the Department of Justice and also a statutory
mechanism for the creation of an "independent" special
prosecutor in certain defined instances. A court would be
empowered to create and oversee the office of special
prosecutor which would clearly exercise Executive Branch
functions, i.e., the enforcement of penal laws.
Title II would establish as an arm of Congress the Office of
Congressional Legal Counsel. The duties of this office
would be threefold: (1) the Counsel would defend Congress
in any litigation questioning the validity of official
Congressional action; (2) the Counsel could bring a civil
action to enforce a Congressional subpoena or order; and
(3) the Counsel could intervene or appear as amicus curiae
in a pending action in which the constitutionality of a law
of the U. S. is challenged, the U. S. is a party, and the
constitutionality of the statute is not adequately defended by
Counsel for the U. S.
Title III would require, under pain of a criminal penalty
which could result in one year's imprisonment and a
$10, 000 fine, the annual filing of detailed financial reports
by all elected or appointed Federal officers paid at a rate
equal to or in excess of the minimum rate prescribed for I
grades GS-16. The reports would be extremely detailed,
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requ1r1ng, for example, the amount and source of each
item of income in excess of $100. These reports would
then be available to satisfy simple public curiosity.
Title I of S. 495 had its genesis in the so-called "Saturday Night
Massacre" and the subsequent recommendations of the Senate
Watergate Committee in late 1973 and early 1974. Other portions
of the bill were added by members of the Senate Government
Operations Committee (Senators Ribicoff, Percy, Javits.
Weicker, etc.) during the 94th Congress.
The Department of Justice has testified on numerous occasions
in opposition to S. 495. Their position may be summarized in the
following manner. First, several features of the bill, i.e.,
Title I's authority for the creation of an "independent" special
prosecutor and Title II' s provision for enforcement of Congressional
process and the intervention or appearance by a Congressional
Legal Counsel in litigation, are believed to be constitutionally
inappropriate by the Department. In these instances, S. 495 could
represent an unlawful encroachment upon the exclusive province
of the Executive Branch. Secondly, the provision of the bill calling
for the creation of a Division of Government Crimes within the
Department of Justice, is thought by the Attorney General to be
administratively unworkable and unnecessary. Finally, although
the Administration has supported the concept of a full public
disclosure of personal finances by candidates for elective office,
a program carrying forward this concept would have to be mindful
of relevant privacy concerns.
S. 495 will be the subject of Senate floor action currently set for
July 19. Additionally, Title I of S. 495 was recently introduced as
H.R. 14476, which has been scheduled for hearings before the
House Judiciary Committee on July 21. A recent series of newspaper articles have tended to exacerbate the confrontation between
Congress and the Administration with respect to these legislative
items. Moreover, the inclusion of a plank in the Democratic
platform supporting an "independent" special prosecutor should
add yet more fuel to the fire.
In accordance with your directive, we shall adopt a posture
which is supportive of the Attorney General in his efforts to
modify this legislation in accordance with concerns previously
expressed by officials of the Department of Justice.
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S. 495, THE 1 'WAT ERG ATE REO RGA NIZA TION
AND REFO RM ACT OF 1976 "

Ques tion:
Does the Pres iden t have a firm posit ion on S.
495, the so-ca lled
"Wa terga te Reor gani zatio n and Refo rm Act of
1976 "?
Answ er:
As I indic ated yeste rday , the Whit e Hous e Coun
sel's offic e will
soon be pres entin g a brief ing for the Pres iden
t on the back grou nd,
curr ent statu s and avail able optio ns rega rding
this mea sure .
This brief ing will revie w the deve lopm ent of
S. 495 over the
cour se of the last year and the serio us conc erns
whic h have been
rathe r cons isten tly expr esse d by vario us depa
rtme nts, parti cula rly
the Depa rtme nt of Justi ce. In this rega rd, you
may want to exam ine
the testi mon y of Depu ty Atto rney G ene ral Tyle
r befo re the Sena te
Judi ciary Com mitte e on May 26, 1976 .
I woul d at this time , howe ver, like to make
three obse rvati ons
rega rding the curr ent cont rove rsy over S. 495.
Firs t, this is
not a new prop osal - - the key featu res of the
bill have been unde r
cons id erati on in vario us form s for seve ral year
s. Seco nd, desp ite
its rathe r fetch ing title, the bill, for the most
part, attem pts to
as sign inap prop riate powe r to the Judic ial bran
ch and prov id es for
cong ressi onal repre senta tion in litiga tion. It
reall y has very little
to do with "Wa terga te refo rm". Thir d, the conc
erns whic h have
been cons isten tly expr esse d by the Depa rtme
nt of Justi ce are bas ed
in larg e mea sure upon fund amen tal Cons tituti
onal doct rine and do
not refle ct any lack of sens itivit y over the need
for publ ic conf idenc e
in the insti tutio ns of gove rnme nt. The Atto rney
Gene ra l will
conti nue to expr ess these conc erns to inter ested
mem bers of
Cong ress.
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MEMORANDUM FOR THE PRESIDENT
FROM:

PHILIP W. BUCHEN

SUBJECT:

S. 495, the "Watergate Reorganization
and Reform Act of 1976 11

This is to provide you with a briefing on the legislative and press
developments to date with respect to the above-captioned bill.
S. 495 contains three titles which may be summarized as follows:
Title I would create a new Division of Government Crimes
within the Department of Justice and also a statutory
mechanism for the creation of an "independent" special
prosecutor in certain defined instances. A court would be
empowered to create and oversee the office of special
prosecutor which would clearly exercise Executive Branch
functions, i. e. , the enforcement of penal laws.
Title II would establish as an arm of Congress the Office of
Congressional Legal Counsel. The duties of this office
would be threefold: (1) the Counsel would defend Congress
in any litigation questioning the validity of official
Congressional action; (2) the Counsel could bring a civil
action to enforce a Congressional subpoena or order; and
(3) the Counsel could intervene or appear as amicus curiae
in a pending action in which the constitutionality of a law
of the U. S. is challenged, the U. S. is a party, and the
constitutionality of the statute is not adequately defended by
Counsel for the U. S.
Title III would require, under pain of a criminal penalty
which could result in one year's imprisonment and a
$10, 000 fine, the annual filing of detailed financial reports
by all elected or appointed Federal officers paid at a rate
equal to or in excess of the minimum rate prescribed for
grades GS-16. The reports would be extremely detailed,§'
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requ1r1ng, for example, the amount and source of each
item of income in excess of $100. These reports would
then be available to satisfy simple public curiosity.
Title I of S. 495 had its genesis in the so-called "Saturday Night
Massacre" and the subsequent recommendations of the Senate
Watergate Committee in late 1973 and early 1974. Other portions
of the bill were added by members of the Senate Government
Operations Committee (Senators Ribicoff, Percy, Javits,
Weicker, etc.) during the 94th Congress.
The Department of Justice has testified on numerous occasions
in opposition to S. 495. Their position may be summarized in the
following manner. First, several features of the bill, i.e .•
Title I's authority for the creation of an "independent" special
prosecutor and Title II' s provision for enforcement of Congressional
process and the intervention or appearance by a Congressional
Legal Counsel in litigation, are believed to be constitutionally
inappropriate by the Department. In these instances, S. 495 could
represent an unlawful encroachment upon the exclusive province
of the Executive Branch. Secondly, the provision of the bill calling
for the creation of a Division of Government Crimes within the
Department of Justice, is thought by the Attorney General to be
administratively unworkable and unnecessary. Finally, although
the Administration has supported the concept of a full public
disclosure of personal finances by candidates for elective office,
a program carrying forward this concept would have to be mindful
of relevant privacy concerns.
S. 495 will be the subject of Senate floor action currently set for
July 19. Additionally, Title I of S. 495 was recently introduced as
H.R. 14476, which has been scheduled for hearings before the
House Judiciary Committee on July 21. A recent series of newspaper articles have tended to exacerbate the confrontation between
Congress and the Administration with respect to these legislative
items. Moreover, the inclusion of a plank in the Democratic
platform supporting an "independent" special prosecutor should
add yet more fuel to the fire.
In accordance with your directive, we shall adopt a posture
which is supportive of the Attorney General in his efforts to
modify this legislation in accordance with concerns previous
expressed by officials of the Department of Justice.
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MEMORANDUM FOR THE PRESIDENT
FROM:

PHILIP W. BUCHENcf?

SUBJECT :

S. 495, the "Watergate Reorganization
and Reform Act of 1976 11

This is to provide you with a briefing on the legislative and press
developments to date with respect to the above-captioned bill.
Sc 495 contains three titles whii::h may be summarized as follows:

Title I would create a new Division of Gove rnment Crim.es
within the Department of Justice and also a statutory
mechanism for the creation of an "independent" special
prosecutor in certain defined instances . A court would be
empowered to create and oversee the office of special
prosecutor which would clearly exercise Executive Bran.ch
functions, io eo, the enforcement of penal laws.
Title II would establish as an arm of Congress the Office of
Congressional Legal Counsel. The duties of this office
would be threefold: (I) the Counsel would defend Congress
in any litigation questioning the validity of official
Congressional action; (2) the Counsel could bring a civil
action to enforce a Congressional subpoena or order; and
(3) the Counsel could intervene or appear as amicus curiae
in a pending action in which the constitutionality of a law
of the U. So is challenged, the U. S. is a party, and the
constitutionality of the statute is not adequately defended by
Counsel for the U .. S.
Title Ill would require, under pain of a criminal penalty
which could result in one year's ilnprisonment and a
$10, 000 fine, the annual filing of detailed financial reports
by all elected or appointed Federal officers paid at a rate
equal to or in excess of the minimum rate prescribed for
grades GS-16e The reports would be exti·emely detailed,
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- 2 requ1r1 ng. for exampl e, the amount and source of each
item of income in excess of $100. These reports would
then be availab le to satisfy simple public curiosi ty.
Title I of So 495 had its genesis in the so-calle d "Saturd ay Night
Massac re" and the subsequ ent recomm endatio ns of the Senate
Waterg ate Commi ttee in late 1973 and early 1974. Other portion s
of the bill were added by membe rs of the Senate Govern ment
Operati ons Commi ttee (Senato rs Ribicof f, Percy,. .Tavits,
Weicke r, etco) during the 94th Congre ss.

-.

The Departm ent of Justice has testifie d on numero us occasio ns
in opposit fon to S. 495. Their position may be smnma rized in the
followin g manner . First, several feature s of the bill,. i .. e.,
Title I's authori ty for the creatio n of an 11 i.ndepen den.t" special
prosecu tor and Title II's provisi on for enforce ment of Congre ssional ·
process and the interve ntion or appeara nce by a Congre ssional
Legal Counse l in litigatio n, are believe d to be constitu tionally
inappro priate by the Departm ent. In these instances~ S. 495 could
represe nt an unlawfu l encroac hment upon the exclusi ve provinc e
of the Executi ve Branch . Secondl y. the provisio n of the bill calling
for the creatio n of a Divisio n of Govern ment Crimes within the
Departm ent of Justice , is thought by the Attorne y Genera l to be
admini strative ly unwork able and unneces sary.. Fi.naUy~ althoug h
the Admini stration has support ed the concept of a full public
disclos ure of persona l finance s by candida tes for elective office,
a program carryin g forward this concept would have to be mindfu l
oi relevan t privacy concern s.
S. 495 will be the subject of Senate floor action current ly set for
July 19. Additio nally, Title I of S. 495 was recentl y introdu ced as
H.R . 14476, which has been schedul ed for hearing s before the
House Judicia ry Commi ttee on July ZL A recent series of newspaper articles have tended to exacerb ate the confron tation betwee n
Congre ss and the Admini stration with respect to these legi~la.tive
items. Moreov er, the inclusio n of a plank in the Democ ratic
platfor m support ing an "indepe ndent" special prosecu tor should
add yet more fuel to the fire.
In accorda nce with your directiv e, we shall adopt a posture
which is support ive of the Attorne y Genera l in his efforts to
modify this legislat ion in accorda nce with concern s previou sly
express ed by official s of the Departm ent of Justice& ·
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PHILIP

B.

KURLA ND

60~ WEST HARPER TOWl::R

THE UNIVERSI TY OF GHICAOO
CUICA.00, ILLINOIS 60637

(312) 753-2444

8 July 1976

When I was in Washin gton last week, at the
Senate Subcom mittee on Separa tion of Powers , I was
given a copy of the revise d So 495 with the report .
. and hearin gs thereon o Inasmu ch as you solici ted my
opinio n, over two years ago, on the origin al bill.,
I ventur e ·to offer my opinio n on the presen t veJ:sio n,
or at least one aspect of it, that which relate s to
specia l prosec utors. I must way that I find that
part of S. 495 unfort unate at best, danger ous at
worst.,
It is unfort unate becaus e it offers as a cure
for Waterg ate ills someth ing hat is totall y extJ:-an eous
to the problem s uncove red by Waterg ate. It is
danger ous becaus e it afford s a potent , new device for
what can be descri bed in terms of the pre-W aterga te
govern mental crisis as McCart hyism.
l., You have certai nly misconsti."""Ued histor y if
the concep t of a specia l prosec utor is based on the
notion that the Waterg ate specia l prosec utor contri buted
to the discov ery and remedy for ·the Waterg ate abuses o
The discov ery and remedy for the Waterg ate abuses are
correc tly attribu table to two other institu tionsr The
first and foremo st was Congre ss: the Senate Select
Commi tteer operat ing in the best traditi ons of cos-gressi onal respon sibilit y for oversi ght of execut ive
behavi or, and the House Judici ary Commi ttee, again
respon sibly assumi ng the diffic ult task of determ ining
whethe r a govern ment offici al should be remove d from
-office. ., It should be rememb ered that impeac hment is a
.p roper inquir y for all those who would be made subjec t
to specia l prosec utions by s .. · 495, except the Senato rs
and Congre ssmenr for whom separa te mechan isms exist ..
The second was the press: it, too, acted respon sibly
in uncove ring the detail s of Waterg ate,, despit e extraordina ry critici sm ':ind pressu res to abando n it.

,,
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·senators Ribicoff and Percy
8 July 1976 - 2 Dean and Magruder went to the grand jury before
the special prosecutor took hold, primarily because the
Senate Select Committee was already on their tails.
The revelation of the existence of the tapes came through
the investigations of the Senate Committee, not the
special prosecutor. The special prosecutor undertook
criminal prosecutions of those malefactors uncovered by
the Congress and the ordinary processes of the law. That
is.the role of a special prosecutor generally: not so
much investigative, as prosecutorial. I do not mean to
disparage the Watergate special prosecutor. But I
shol11d insist that his was not an important role -except perhaps as Archie Cox became a martyr -- in
l'affaire Watergate.
Moreover, the utilization of special prosecutors at a stage prior to criminal trial is once again
an evasion of Congressional responsibility, not an
effectuation thereof. It should not be forgotten that
the primary problems revealed by Watergate were an
undue concentration of power within particular branches
.of the executive department --the Department of Justice
was not among them -- and an unwillingness of Congress
to assume its place of primacy in the constitutional
scheme. Every time an important governmental problem
has arisen in recent decades, Congress has pusillanimous!
delegated the treatment of the ailment to someone else.
Thus, the proposed public prosecutorial scheme in
s. 495 is only another symptom of the Watergate syndrome
rather than a contribution toward its elimination. Once
more Congress will be saying, "Please, someone else,
perform our job of executive oversight for us."
2.

Let me turn to the dangers of the proposal.

~"ho are the targets for action as set out in the bill?

All elected officials, and all federal judges, and all
executive branch personnel who hold responsible jobs.
The only elected federal officials are the President
and Vice-President and all members of the Senate and
House of Representatives.
The special prosecutorial mechanism could be
triggered whenever a charge of misfeasance, malfeasance,
or nonfeasance was levelled.by any person who chose to
make such a charge. This is what I term the "Joe
McCarthy" aspect. Just imagine if each of the phony .

Senators Ribicof f and Percy
8 July 1976 - 3 -

McCarthy charges against executive branch officials
were to require special prosecutors to investigate
and prosecute. Just imagine the official Cohens
and Schines who might offer such charges. Just
imagine the extraordinary number of unofficial individuals eager to assert such charges •
. It is not enough to say that an Attorney
General could cut off such frivolous -- however defined
charges. The fact is that no Attorney Genera:l in
his right mind would dare to ciut off such prosecutions,
if he could~ The minute he did so, he would become
suspect of political activity. Moreover, his decisions
would be subject to judicial challenge, at which time
the whole matter would take on the.same costume as
if the special prosecutor had begun an investigation.
It is not my imagination that conjures up a
parade of horribles. Personal experience as a law
clerk at the United States Supreme Court and the
United States Court of Appeals has taught me that
the number of charges levelled against judges is
enormous. A short term with the Department of Justice
revealed that even such lowly officials as I was are
subject to the same kinds of attack by those who are
disappointed in their demands. And my service as a
staff member to a Senate subcommittee was equally
revealing of the distemper of many of our citizenry.
I don't know whether you get to see your own "crank
mail," if you do·, you know that I am not exaggerating.
Nor does this take into account tpe very large number
of individuals who would and do enjoy the role of
"private prosecutor." The number of calls for special
prosecutions may well be enormous.
If, as is likely, most of the claims prove
invalid, the accused will nevertheless have been
blighted. And perhaps more important, the accused
will -- like the President during Watergate ..,._ not
be able to perform his duties while the charges are
pending. The special prosecution provisions of s. 495
afford adequate means for bringing large portions of
government to a standstill. Perhaps we do have too
much gove.rnment, but again it should be Congress that
makes tbe decision where .and when it should be
diminished or eliminated.
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Senators Ribicoff and Percy
8 July 1976 - 4 Moreover, the specter of a large number of
special prosecutions will soon overshadow the few
important situations where specific remedial action
is really required. It will demean the major cases by
inclusion of them in a large series of minor ones. It
will, also, tend to reduce both the actuality and
possibility of Congressional investigations. It should
be recalled that if Archie Cox had his way, the Senate
Select Committee would have groun4 to a halt whiie he
carried on his investigations and prosecutions. And
then where would we have been?
. The provision for a special judicial panel to
oversee the role of the Attorney General and the
special prosecutor is also bothersome. I put to one
side the constitutional questions, the answers to which
are far from clear. What concerns me is the expansion
of the judicial power and particularly when it is
relegated to the hands of superannuated federal justices
and judges. You must not think of_ senior federal _
judges in terms of Learned Hands or Henry Friendlys.
Let me assure you that those are-the exceptions rather
than the rule. Most superannuated judges were of no
great competence while they performed active service
and have since necessarily retired for age and the
physical and mental deterioration that age brings on.
To entrust them with charge of highly volatile political
affairs is to put dynamite in the hands of an incompetent.
Allow me two points in closing. First I would
repeat an anecdote and leave you to draw your own inferences. After Robert Jackson had been appointed a
Supreme Court Justice and Francis Biddle had been
appointed Attorney General in his place, President
Roosevelt took some glee in reporting to Jackson that
he, Roosevelt~ had decided to appoint Samuel Rosenman
as counsel to the President in the White House. He
asked Jackson's opinion. Jackson told him he regArded
Rosenman very highly indeed, but if the President wanted
Rosenman as his lawyer he should appoint him Attorney
General. He went on to say that if Roosevelt had appointed
a house counsel while Jackson was Attorney General-he would
have resigned his office.
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Senators Ribicoff and Percy
8 July 1976 - 5 -

Second, I assume that my credentials as a supporter
of the primacy of Congress and an antagonist of all that
Watergate stands for are adequate to avoid any charge of
bias against reform. I urge the deletion of the special
prosecutor provisions of the bill because they neither
serve to enhance the authority of Congress hor preclude
the centralization of undue power in portions of the
executive branch. These were the evils revealed by
Watergate. The criminal trials were byplays tha~ tended
to take attentio.n....:away :fr<?m the fundamental questions.·
The specia1·prosecutions aff<:;rded by this bill will have·
the same effect: the assumption that the criminal trials
are directed to reform when they are not; the subordination
of Congressional power and duty to executive-and judicial
authority for, after all, the special prosecutors are
sill executive officials and superannuated judges are
still judges.
The creation of the Congressional counsel should
serve well toward Watergate reform. Much more is needed
by way of attention to appropriate Congressional and
executive reorganization plans, .so that Congress can
operate more efficiently and the power in the executive
can be dispersed in order that it not be readily abused.
I think that the passage of special prosecutor legislation will hinder rather than aid these goals. You will
do a service to our country if you help eliminate these
provisions from s. 495.
With all good wishes,
. As always,

~/!>.I~
Philip B. Kurland
Senators Abraham A. Ribicoff
and Charles H. Percy
United States Senate
Washington, D.C. 20510
PBK/s
cc: Senator Charles McC. ·Mathias, \J'r.
Senator Robert c. Byrd
Senator Lowell P. Weicker
Congressman William L. Hungate
bee: Edward H. Levi
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When I was in Washington last week, at the
Senate Subcommittee on Separation of Powers, I was
given a copy of the revised s. 495 with the report
.and hearings thereon. Inasmuch as you solicited my
opinion, over two years ago, on the original bill,
I venture to offer my opinion on the present version,
or at least one aspect of it, that which relates to
special prosecutors. I must way that I find that
part of S. 495 unfortunate at best, dangerous at
worst.
It is unfortunate because it offers as a cure
for Watergate ills something that is totally extraneous
to the problems uncovered by Watergate. It is
dangerous because it affords a potent, new device for
what can be described in terms of the pre-Watergate
governmental crisis as McCarthyism.
1. You have certainly misconstrued history if
the concept of a special prosecutor is based on ·the .·
notion that the Watergate special prosecutor contributed
to the discovery and remedy for ·the Watergate abuses.
The discovery and remedy for the Watergate abuses are
correctly attributable to two other institutions. The
first and foremost was Congress: the Senate Select
Committee, operating in the best traditions of Co~
gressional responsibility for oversight of executive
behavior, and the House Judiciary Committee, again
responsibly assuming the difficult task of determining
whether a government official should be removed from
-office. J:t should be remembered that impeachment is a
proper inquiry for all those who would be made subject
to special prosecutions by s.· 495, except the Senators
and Congressmen, for whom separate mechanisms e.xist.
The second was the press: it, too, acted responsibly
in uncovering the details of Watergate, despite extraordinary criticism and pressures to abandon it.
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·senators Ribicoff and Percy
8 July 1976 - 2 Dean and Magruder went to the grand jury before
the special prosecutor took hold, primarily because the
Senate Select Committee was already on their tails.
The revelation of the existence of the tapes came through
the investigations of the Senate Committee, not the
special prosecutor. The special prosecutbr undertook
criminal prosecutions of those malefactors uncovered by
the Congress and the ordinary processes of the law. That
is the role of a special prosecutor generally: not so
much investigative, as prosecutorial. I do not mean to
disparage the Watergate special prosecutor. But I
shoti'ld insist that his was not an important role -except perhaps as Archie Cox became a martyr
in
l'af£aire Watergate.
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Moreover, the utilization of speciai prosecutors at a stage prior to criminal trial is once again
an evasion of Congressional responsibility, not an
· effectuation thereof. . It should not be forgotten that
the primary problems revealed by Watergate were an
_
undue concentration of power within particular branches
of the executive department --_the Department of Justice
was not among them -- and an unwillingness of Congress
to assume its place of primacy in the constitutional
scheme. Every time an important governmental problem
has arisen in recent decades, Congress has pusillanimous!
delegated the treatment of the ailment to someone else.
· Thus, the proposed public prosecutorial scheme in
s. 495 is only another symptom of the Watergate syndrome
rather than a contribution toward its elimination. Once
more Congress will be saying, "Please, someone else,
perform our job of executive oversight for us."
2. Let me turn to the dangers of the proposal.
Who are the targets for action as set out in the bill?
All elected officials, and all federal judges, and al1
executive branch personnel who hold responsib1e jobs.
The only elected federal officials are the President
and Vice-President and all members of the Senate and
House of Representatives.
The special prosecutorial mechanism could be
triggered whenever a charge of misfeasance, malfeasance,
or nonfeasance was levelled by any person who chose to
make such a charge. This is what I term the •Joe
McCarthy" aspect. Just imagine if each of the phony.

Senators Ribicoff and Percy
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McCarthy charges against executive branch officials
were to require special prosecutors to investigate
and prosecute. Just imagine the official Cohens
and Schines who might offer such charges. Just
imagine the extraordinary number of unofficial individuals eager to assert such charges.
It is not enough to say that an Attorney
General could cut off such frivolous -- however defined
charges. The fact is that no Attorney Gener~l in
his right mind would dare to cut off such prosecutions,
if he could~ The minute he did so, he would become
suspect of political activity. Moreover, his decisions
would be subject to judicial challenge, at which time
the whole matter would take on the same costume as
if the special prosecutor had begun an investigation.
It is not my imagination that conjures up a
parade of horribles. Personal experience as a law
clerk at the United States Supreme Court and the
United States Court of Appeals has taught me that
the number of charges levelled against judges is
enormous. A short term with the Department of Justice
revealed that even such lowly officials as I was are
subject to the same kinds of attack by those who are
disappointed in their demands. And my service as a
staff member to a Senate subcommittee was equally
revealing of the distemper of many of our citizenry.
I don't know whether you get to see your own "crank
mail," if you do, you know that I am not exaggerating.
Nor does this take into account tpe very large number
of individuals who would and do enjoy the role of
"private prosecutor." The number of calls for special
prosecutions may well be enormous.
If, as is likely, most of the claims prove
invalid, the accused will nevertheless have been
blighted. And perhaps more important, the accused
will -- like the President during Watergate ..... not
be able to perform his duties while the charges are
pending. The special prosecution provisions of s. 495
afford adequate means for bringing large portions of
government to a standstill. Perhaps we do have too
much government, but again it should be Congress that
makes the decision where .and when it should be
diminished or eliminated.
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Senators Ribicoff and Percy
8 July 1976 - 4 Moreover, the specter of a large number of
special prosecutions will soon overshadow the few
important situations where specific remedial action
is really required. It will demean the major cases by
inclusion of them in a large series of mino.r ones. It
will, also, tend to reduce both the actuality and
possibility of Congressional investigations. It should
be recalled that if Archie Cox had his way, the Senate
Select Committee would have groun4 to a halt whiie he
carried on his investigations and prosecutions. And
then where would we have been?
The provision for a special judicial panei to
oversee the role of the Attorney General and -- the
special prosecutor is also bothersome.. I put to one
side the constitutional questions, the answers to which
are far from clear. What concerns me is the expansion
of the judicial power and particularly when it is
relegated to the hands of superannuated federal justices
and judges. You must not think of.senior federal.
judges in terms of Learned Hands or Henry Friendlys.
Let me assure you that those are-the exceptions rather
than the rule. Most superannuated judges were of no
great competence while they performed active service
and have since necessarily retired for age and the
physical and mental deterioration that age brings on.
To entrust them with charge of highly volatile political
affairs is to put dynamite in the hands of an incompetent.
A1low me two points in closing. First r·would
repeat an anecdote and leave you to draw your own inferences. After Robert Jackson had been appointed a
Supreme Court Justice and Francis Biddle had been
appointed Attorney General in his place, President .
Roosevelt took some glee in reporting to Jackson that
~e, Roosevelt, had decided to appoint Samuel. Rosenman
as counsel to the President in the White House. He
asked Jackson's opinion. Jackson tol.d him he reqArded
Rosenman very highly indeed, but if the President wanted
Rosenman as his lawyer he should appoint him Attorney
General. He went on to say that if Roosevelt had appointed
a house counsel while Jackson was Attorney General· he would
have resigned his office.
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Second, I assume that my credentials as a supporter
of the primacy of Congress and an antagonist of all that
Watergate stands for are adequate to avoid any charge of
bias against reform. I urge the deletion of the special
prosecutor provisions of the bill because they neither
serve to enhance the authority of Congress hor preclude
the centralization of undue power in portions of the
executive brancho These were the evils revealed by
Watergate. The criminal trials were byplays that tended
to .take atten.tio.n..•:away xrom the fundamental questions.
. The specia1 ·proseeutions afforded by this bill will have
the same effect: the assumption that the criminal trials
are directed to reform when they are not; the subordination
of Congressional power and duty to executive-and judicial
authority for, after all, the special prosecutors are
sill executive officials and superannuated judges are
still judges.
The creation of the Congressional counsel should
serve well toward Watergate reform. Much more is needed
by way of attention to appropriate Congressional and
executive reorganization plans, .so that Congress can
operate more efficiently and the power in the executive
can be dispersed in order that it not be readily abused.
I think that the passage of special prosecutor legislation will hinder rather than aid these goals. You will
do a service to our country if you help eliminate these
provisions from s. 495.
With all good wishes,
. As

always,

~·-~~I~
Philip B. Kurland
Senators Abraham A. Ribicoff
and Charles H. Percy
.United States Senate
Washington, D.C. 20510 ·
·PBK/s

cc: Senator Charles MeC. Mathias, Jr.
Senator Robert c. Byrd
Senator Lowell P. Weicker
Congressman William L. Hungate
bee: Edward H. Levi
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THE WH ITE HO USE
WA SHI NGT ON

Jul y 15, 197 6

MEMORANDUM FOR :

ELEANOR CONNORS

FROM: .

PHI LIP BU CH EN1..

SUB JEC T:

Wa terg ate Reo rga niz atio n and
Ref orm Act

w.l3 .

Att ach ed is cor res pon den ce from
Lev i to the Pre sid ent on the aboAtt orn ey Ge ner al
ma ter ial is to be use d for a me ve sub jec t. The
etin g yet to be
sch edu led .
Att ach me nt

•

THE WHITE HOUS E
WASH INGTO N

July 15, 1976

MEMO RAND UM FOR:

MAX FRIED ERSD ORF

FROM :

KEN LAZA RUi- ...

SUBJ ECT:

S. 495, the "Wate rgate Reorg anizat ion
and Refor m Act of 1976 11

The above -capti oned bill is curre ntly set for action in the Senat
e
early next weeko In its curre nt form the bill raises seriou
s
probl ems which are revea led by the attach m.ents e Phil asked
me
tc. get togeth er with the AG' s peopl e in order to try and devis
e a
strate gy that would hold some hope for derail ing the meas ure
buf:
at the same time not incur any signif icant politi cal losse s.

I have discu ssed the matte r at length with Doug Marvi n, Couns
ellor
to the Attorn ey Gener al, Senat or Hrusk a and. other s. All a.re
i.11
agree ment that our strate gy should pro ceed along the follow
ing lilies~
(1) Altho ugh the bill is curre ntly set for Senat e action early
next weekr Senat or Hrusk a' s conve rsatio ns on the subje ct with
Senat or Ribico ff have been to the effect that action can be delay
ed
for a limite d period of tirrie while repre senta tives of the Depar
tment
and the staff of the Gover nmen t Opera tions Comm ittee explo
re
poten tial comp romis es. Altho ugh Doug Marv in's discua si.on.s
with
the Gover nmen t Opera tions staff have, to date, been fruitl ess,
he
is contin uing to discu ss the matte r with them for the purpo
se of
delayi ng final Senat e action for perha ps anoth er week or so.
(2) There is absolu tely no possib ility of demo nstrat ing a.ny
veto streng th, sustai ning a filibu ster or defeat ing S. 495 by
a floor
fight. At best, we have perha ps a dozen votes a gains t the bill.
Accor dingly , Senat or Hrusk a should not be encou raged to wage
any-substa ntial effort again st the bill since such action could. then.
only
result in a "victo ry" for the propo nents . It would be prefe rable
for the oppon ents of S. 495 to merel y state their oppos ition
to the
meas ure but recog nize the disadv antag e inhere nt in any substa
ntial
effort , includ ing the fact that such action would likely resul
t in a
certai n amou nt of mome ntum in suppo rt of the bill in the House
.
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() THE WHITE HOUSE
WASHING TON

INFORM ATION

July 2 , 1976

MEMORA NDUM FOR THE PRESIDE NT
FROM:

PHILIP W. BUCHE N(f?

SUBJEC T:

S. 495, the "Waterg ate Reorgan ization
and Reform Act of 197611

This is to provide you with a briefing on the legislative and press
developm ents to date with respect to the above-ca ptioned bill.

Sa 495 contains three titles which may be summari zed as follows:
Title I would create a new Division of Gover1::i.rnent C:d.m.ea
within the Departm ent of Justice and also a statutory
mechani sm for the creation
an "indepen dent" specia,t
prosecu tor in certain defined instance s. - A court would be
empower ed to create and oversee the office of special
prosecut or which would clearly exercise Executiv e Branch
£unction s, i e ee, the enforcem ent of penal laws.

of

Title II would establish as an arm of Congress the Office of
Congres sional Legal Counsel. The duties of this office
would be threefold : (1) the Counsel would defend Congre1111
in any litigation question ing the validity of official
Congres sional action; (2) the Counsel could bring a ci.vil
action to enforce a Congres sional subpoena or order; and
(3) the Counsel could interven e or appear as amicu.s curiae
in a pending action in which the. constitut ionality of a la;,
of the U. S .. is challeng ed, the U. So is a party, and the
constitut ionality of the statute is not adequate ly defended by
Counsel for the U. S.
0

• I

'•""'..

•

•

\ .>

- 2 requ 1rm g, for exam ple, the amo unt and sour
ce of each
item of inco me in exce ss of $100 . The se repo
rts wou ld
then be avai labl e to satis fy simp le publ ic curi
osit y..
Titl e I of S • . 495 had its gene sis in the so-c alle 11
d Sat-u .rday Nigh t
Mas sacr e" and the subs eque nt reco mme ndat ions
of the Sena te
Wat erga te Com mitt ee in late 1973 and earl y
1974 . Oth er port ions
of the bill wer e adde d by mem bers of the Sena
te Gov ernm .ent
Ope ratio ns Com mitt ee (Sen ator s Ribi coff_ Percy, .Tavi.ts,.
Wei cker ,. etc .. ) duri ng the 94th Con gres s.
The Dep artm ent of Just ice has testi fied on num
erou s occa sion s.
in oppo sitio n to S. 495. The ir posi tion may
be aum.m.a.r ized in 1:h.e
follo wing man ner. Firs t, seve ral feat ure S: of
the bill,. f... e .. ,.
Titl e I's auth ority for the crea tion of an 11 in.d.
epen d.ent 't spec ial
pros ecut or and Titl e II' s prov ision for enfo rcem
ent of Con gres sion al
proc ess and the inte rven tion or appe aran ce. by
a Con gres sion al
Leg al Cou nsel
litig ation ., are beli eved to be cons titut iona lly
inap prop riate by the Dep artm ent. In thes e insta
nces .. Se 495 coul d
repr esen t an unla wful encr oach men t upon the
excl usiv e prov ince
of the Exe cuti ve Bran ch. Secondly~ the prov
ision of the hill caJJ. ing
for the crea tion of a Divi sion of Gov ernm ent
Crim es wi.th in the
Dep artm ent. of Just ice. is thou ght by the Atto
rney Gen eral. to be
adm inis trati vely unw orka ble and unn eces sary
. Fina lly.. alth oug h
. the Adm inis trati on has supp orte d the conc ept
of a full. publ ic
disc losu re of pers ona l fina nces by cand idat es
for elec tive offic e.
·a prog ram carr ying forw ard this conc ept wou ld have
to be miv. .dful
ol rele vant priv acy conc erns .

in

S. 495 will be the subj ect of Sena te floo r actio
n, curr .entl y set for
July 19. Add ition ally, Title I of S. 495 was
rece ntly in.t rodu ced as
H.R . 1447 6. whic h has been sche dule d for hear
ings befo :re the
Hou se Judi ciar y Com mitt ee on July Zlo A rece
nt seri es of new spap er artic les have tend ed to exac erba te the
conf ront ation . betw een
Con gres s and the Adm inis trati on with resp ect
to thes e legi slat ive
_item s. Mor eove r, the incl usio n of a plan k in
the Dem ocra tic
plat form supp ortin g an "ind epen dent " spec ial
pros ecut or shou ld
add yet mor e fuel to the fire .
---~.....
In acco rdan ce with your dire ctiv e. we shal
l adop t a post ure
whic h is supp ortiv e of the Atto rney Gen eral
in his ef:fo rts to·.
mod ify this legi slati on in acco rdan ce with conc
erns prev ious ly
exp ress ed by offic ials of the Dep artm ent of Just
ice., ·

..
CHRONOLOGY
93r d Con gre ss

1.

Oct obe r 29 6 197 3. S. 261 2, a b ill to
esta blis h an offi ce of
"ind epe nde nt" spe cial pro sec uto r to
be app oint ed by a
pan el of U. S. Dis tric t Cou rt jud ges
, was intr odu ced by
Sen ator Bay h and oth ers in the wak e
of the usa turd a.y
Nig ht Ma ssa cre " e

Nov emb er 5, 1973.. Com pan ion mea sur
e to S .. 261 2, opp ose d
by then Act ing Att orn ey Gen eral Rob
ert Bor k.f befo re. Hou se
Jud icia ry c~mmittee..
.

.

,__

July · l~, 197 4. Fin al Rep ort of Sen ate
Sel ect Gorri.m.it'f:ee, ou
.. Pre side ntia l Cam paig n· Act ivit ies (see
Dra ftp Pa.r t I. p .. ZlZ }
reco inm end ed the cre atio n of a perm a.lle
nt of.f ice of i.11depe.f.l.d.ent.pub lic atto rney .;
.

3.

.

.·. 94th Con gre ss

L .Jan uar y 30,
.,,,-·

l 97Se Se 495 , intr odu ced by Sen a.tar s
Ribica££~
'.: Per cy, . Me tcal f, Illo uye , Mon toya ,, Wei
ck.e r and Ma nda te ..

..

f

...•·2.

-De cem ber Z,, 1975., The Civ il Ser vice
Com m.is sion . file d a.
rep ort wit h the- ~enate Gov ernm ent Ope
rati ons Com .m.i tt.ee ,.
·• opp osin g Titl e I (Sp ecia l Pro sec uto r)
0£ S. 495 ..

3.

Dec emb er 3, l 97So Ass ista nt Att orn ey
Gen eral Mic hae l
Uhl mai m test ifie d bef ore the Sen a.te
Gov er.m neJl t Ope ra..t ionl l·
/ ~ommittee in gen era l opp osit
ion to S .. 495 (cop y a~ch.ed.}...

· _. \:" ·

.' · :

,• .". · r

. - . ... -~ '.
.. ., ..
·-

• ~r
~

.

·. j

. ~· 4. _· Ma y 12,.- 197 6. · Se 495 rep orte d
fav ora bly by the Sen ate ·
Ope rati ons Com mit tee and . refe rred to
the
· -- ·_ ::~·:.::.~:·:;;;_: Se.n ate.· Jud icia ry Com mitt ee.,

_'. : _: ;: :~: '.;-.ipoverDment

:

• " .•

.'. _:. -~-?~f'lf.-,~t~·~t:~-:~:-'. :':~-~<:.:'.)> . -·: : / :: ' . _:· , ·:: S;<

.·.

. ___.-.
· -..
. - -

. ,_
-

-,-'_·'-;__-,.;_,.: :-- ~· ---~_:_ ''
··-Ma y:-2 6·; . 1976e Dep uty Att orn ey Gen
eral
Har
old
.
Tyl
er
,. -"_: ·::-_ · _.-- · - -:
· : ._.-; v.. :. test ifie d bef ore the Sen ate Jud1• •
..
•
.
:
.
c1a. ry Com mit
tee m gen er.d
:.:: : :.·. ·_ · ·
. ~ .X:·." ,. opp osit ion ta Se · 495 (cop y atta che d).
.. ~:· · " __ _ , __ _- --_ -- ~.
.
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.
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•. :-- .

' i. ·• .

.. . .
"'..·6·."; .>Ju ne 10·, 1976~ . CIA file d a rep
ort with the Sen ate J'ud icia .ry ._
.: .-.. : Com mit tee iu opp osit ion to Titl e
m (Fin anc ial Rep orts } of.S.., 495 :. . -__ . :
! ·~ ·
. 7.'~~/-:June 15.11 _1976 ..· s.· 495 refe rred
to t-he Sen a.ta floo r by the Sen ate · -. ·;:"_° :'. Jud icU :rr Com mitt ee..
·
:.. _- ·- -.;
• .; •
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Recent News Reoorts

.:;._·

Angle~

p. 1,,

L

June 28, l 976G News article by lvfartha
Washing ton Sta r.

2.

June 29, 1976.. Two Q & A's :forwarde d to Press Office
by Counsel' s Office {copies attached ).

3..

June 30, 1976. Nessen indicates Presiden t has not yet ·
taken a position.

4~

.July 1, 1976e . 'rhird Q & A forwarde d to Preas Office
by Counsel' s Ofiice {copy attached ) •
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lllci,sqingtnn, i. <C. 2uszn
July 15, 1976
MEMORANDUM FOR THE PRESIDENT
S.495, the Watergate Reorganizati on and Reform
Act has three titles. Title I is of greatest concern.
It establishes a mechanism for appointment of temporary
special prosecutors. It also establishes a new "Division
of Government Crimes" in the Department of 'Justice.
Title II establishes an.Office of Congressiona l Legal
Counsel to represent ·Congress before the courts. Title
III requires financial disclosure by high level public
officers and employees of the Federal government.
S.495 provides for the appointment of a special
prosecutor for each case in which the President or
Attorney General has a conflict of interest or appearance of a conflict. "Conflict of interest" is defined
as "a direct and substantial personal or partisan political
interest in the outcome of the proposed criminal investi. gation or prosecution. " Under the bill, a conflict of
interest is automaticall y deemed to exist in all cases
involving the President, the Vice President, any Cabinet
officer, any individual in the Executive Office of the
President compensated at a r ·ate of level V or above, any
other individual compensated at the rate of level I, the
Director of the FBI, and any person who has held such a
position in the four years prior to the investigatio n or
prosecution. In cases not involving these enumerated individuals, a conflict of interest may still be held to exist
and to require the appointment of a special prosecutor.
Within thirty days of learning of a matter in which
a conflict of interest or appearance of conflict may
exist, the Attorney General must file with the United
States Court of Appeals for the District of Columbia a
memorandum, which would be available to the public, setting
forth (1) a surmnary of the allegations; (2) the results
of his preliminary investigatio n; (3) a surmnary of the
information relating to the possible conflict of interest;
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and (4) a finding on whether the case is clearly
frivolous " and therefore does not justify any further
investiga tion or prosecutio n. A decision that an
allegatio n is "clearly frivolous " is not judiciall y
reviewabl e and will terminate the case.
ff

If the Attorney General does not certify the
matter as clearly frivolous and determine s it does involve a conflict of interest or the .appearanc e of a
conflict, he must appoint a special prosecuto r and
define his jurisdicti on. The court reviews his action
to assure that the appointee meets the statutory criteria,
including breadth of authority , and may make a superseding appointme nt .
When the Attorney General determine s that a case
does not involve a conflict of interest, the court reviews his decision and appoints a special prosecuto r
if it disagrees with his conclusio n.
In addition, a private citizen may initiate court
considera tion of appointme nt of a special prosecuto r
thirty days after the citizen has requested the Attorney
General to consider such an appointme nt.
No employee of the Federal governmen t, including
a special prosecuto r, may be appointed a special prosecutor. This requires a new SFecial prosecuto r be named for
each new case.
A temporary special prosecuto r would have all the
authority of an Assistant Attorney General, and, in
addition, would be empowered to appeal any court decision
without obtaining the Attorney General 's approval. A
special prosecuto r could be removed by the Attorney General
only for extraordin ary improprie ties, and then only subject
to court review.
If applicabl e today, S.495 would require appointme nt
of numerous special prosecuto rs. Since the bill covers.
personal as well as partisan conflicts of interest, in
any case in which a personal or financial interest of the
Attorney General appeared, the entire Departmen t of .Justice
would be disqualif ied from proceedin g, even if the Attorney
General recused himself. The same would be true if it
appeared that the President had a personal or financial
interest.

•
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Partisa n politi cal confli cts of intere st would
also requir e freque nt appoin tment of specia l prosec utors.
The Crimin al Divisio n has identi fied twelve curren t
or recent cases involv ing presen t or former offici als
of the Execut ive Branch as to whom a per se confli ct
of intere st would exist under S.495. At least five are
on their face of a type to foreclo se a certifi cation by
the Attorn ey Genera l that they are "clear ly frivolo us."
The cases includ e allega tions of obstru ction of justic e,
receip t of illega l campai gn contrib utions , fraud, misuse
of public funds and civil rights violati ons.
The Crimin al Divisio n has also located recent or
curren t cases involv ing at least 40 public offici als in
which it would be necess ary to determ ine whethe r the
Presid ent or Attorn ey Genera l have, or appear to have, a
substa ntial partisa n intere st. These cases involv e members of the Execut ive Branch , the Judici ary and Congre ss.
A signif icant number seemin gly would requir e appoin tment
of spec~al prosec utors. The Waterg ate Specia l Prosec utor
is curren tly pursuin g matter s which would also call for the
appoin tment of specia l prosec utors. In additio n, there
are cases, as yet uncoun ted, involv ing campai gn contrib utors, politi cally active labor unions , and associ ates of
a promin ent politic al figure s which might trigge r appoin tment of a specia l prosec utor.
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, Edward H. Levi
Attorn ey Genera l
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THE WHITE HOUSE
WASHINGTON

July 16, 1976

MEETING WITH EDWARD H. LEVI
Saturday, July 17, 1976
2:30 p.m. (30 minutes - tentative)
The Oval Off ice

From:

I.

Philip W. Bucher'f:

PURPOSE
To allow the Attorn ey Genera l to report on
the status o f the Watergate Reorganization
and Reform Act pending in the Senate.

II.

BACKGROUND, PARTICIPANTS & PRESS PLAN
A.

Background : A summart of the bill as
reported by the Committee on Government
Operations of the u. S. Senate is attached
at TAB A.

B.

Edward Levi and Philip Buchen
(and other WH staff )
Press Plan: David Kennerly photo only . The
mee ting will be announced .

c.
III.

Participants :

TALKING POINTS
1.

Ed , I understand that some of the Senators
behind this bill are now having second thoughts
but that you are h a ving dif f iculty propo s ing
alternatives to the present provisions for
appointme nt of special prosecutors in every
case involving real or apparent~onflict of
interest." What alternatives are you
considering?

2.

Ed, i f we cannot get an acceptable bill in
the Senate , what are the chances that the
House will come up with an acceptable
version, or fail to pass any bill during
th e remainder o f the current session?

Attachment

•

THE WHITE HOUSE
WASHI NGTON

Mr.

Buch en:

Bill Nicho lson says this meet ing
will proba bly be aroun d 2:30
on Satur day.
Inste ad of our sendi ng ·
this in separ ately to the Presi dent,
Dr. Conn or sugge sts you use it
as part of your brief ing paper for
the meet ing, since it doesn 't
appe ar to be anyth ing we would
need staff.

Elean or

7 /16
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THE WHITE HOUSE
WAS ~ ING TO N

July 15, 1976

MEMORANDUM FOR:

ELEANOR CONNORS

FROM:

PHILIP BUCHE N1..

SUBJEC T:

Waterg ate Reorga nizatio n and
Reform Act

L1J'0 '

Attach ed is corresp ondenc e from Attorn ey Genera l
Levi to the Presid ent on the above subj e ct. The
materi al is to b e used for a meetin g y e t to b e
schedu led.
Attachm ent

•

®ffir~

of tft.P AtturnrQ ®rnrrul
Wusqingtnn, 'ill.[. 2il53U
July 15, 1976

MEMORANDUM FOR THE PRESIDENT
S. 495, the Watergate Reorganiza.tion and Reform ·
Act has three titles. Title I is of greatest concern.
It establishes a mechanism for appointment of temporary
special prosecutors. It also establishes a new "Division
of Government Crimes" in the Department of 'Justice.
Title II establishes an.Office of Congressional Legal
Counsel to represent Congress before the courts. Title
III requires financial disclosure by high level public
officers and employees of the Federal government.
S.495 provides for the appointment of a special
prosecutor for each case in which the President or
Attorney General has a conflict of interest or appearance of a conflict. "Conflict of interest" is defined
as "a direct and substantial personal or partisan political
interest in the outcome of the proposed criminal investigation or prosecution." Under the bill, a conflict of
interest is automatically deemed to exist in all cases
involving the President, the Vice President, any Cabinet
officer, any individual in the Executive Office of the
President compensated at a rate of level V or above, any
other individual compensated at the rate of level I, the
Director of the FBI , and any person who has held such a
position in the four years prior to the investigation or
prosecution. In cases not involving these enumerated individuals, a conflict of interest may still be held to exist
and to require the appointment of a special prosecutor.
Within thirty days of learning of a matter in which
a conflict of interest or appearance of conflict may
exist , the Attorney General must file with the United
States Court of Appeals for the District of Columbia a
memorandum, which would be available to the public, setting
forth (1) a summary of the allegations; (2) the results
o f his preliminary investigation; (3) a summary of the
information relating to the possible conflict of interest;
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and (4) a find ing on whe ther the case
is "cle arly
friv olou s" and ther efor e does not just
ify any furt her
inv esti gati on or pros ecu tion . A dec isio
n
alle gati on is "cle arly friv olou s" is not that an
jud icia lly
revi ewa ble and wil l term inat e the case
.
If the Atto rney Gen eral does not cer tify
the
mat ter as clea rly friv olou s and dete rmin
es it does involv e a con flic t of inte rest or the appe
aran ce of a
con flic t, he mus t app oint a spe cial pros
ecu
tor and
defi ne his juri sdic tion . The cou rt revi
ews
his acti on
to assu re that the app oint ee mee ts the
stat uto ry crit eria ,
incl udin g brea dth of auth orit y, and may
mak e a sup erse ding app oint men t.
Whe n the Atto rney Gene ral dete rmin
does not invo lve a con flic t of inte rest es tha t a case
, the cou rt review s his dec isio n and app oint s a spe cial
pro secu tor
if it disa gree s with his con clus ion.
In add itio n, a priv ate citi zen may
cons ider atio n of appo intm ent of a spe cial init iate cou rt
pro secu tor
thir ty days afte r the citi zen has requ
este d the Atto rney
Gen eral to con side r such an appo intm ent.
No emp loye e of the Fed eral gove rnm ent,
incl udin g
a spe cial pro secu tor, may be app oint ed
a spe cial pros ecu tor.
This requ ires a new spe cial pros ecu tor
be nam ed for
each new case .
A tem pora ry spe cial pros ecu tor wou ld have
all the
auth orit y of an Ass ista nt Atto rney Gen
eral , and , in
add itio n, wou ld be emp owe red to app eal
any cou rt dec isio n
with out obta ining the Atto rney Gen eral
's app rova l. A
sp ec ial pros ecu tor cou ld be remo ved by
the Atto rney Gen eral
only for extr aord inar y imp rop riet ies,
and then only sub ject
to cou rt revi ew.
If app lica ble toda y, S.49 5 wou ld req uire
app oint men t
of num erou s spec ial pros ecu tors . Sinc
e the bil l cov ers
pers ona l as wel l as par tisa n con flic ts
of
any case in whic h a pers ona l or fina ncia inte res t, in
l inte rest of the
Att orne y Gen eral app eare d, the ent ire
Dep artm ent of Jus tice
wou ld be disq uali fied from proc eedi ng,
even if the Atto rney
Gene ral recu sed him self . The same wou
ld be true if it
app eare d that the Pre side nt had a pers
ona l or fina ncia l
inte rest .
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Parti san polit ical conf licts of inter est would
also requi re frequ ent appoi ntmen t of spec ial prose cutor
s.
The Crim inal Divis ion has iden tified twelv e curre nt
or recen t cases invol ving prese nt or forme r offic ials
of the Exec utive Branc h as to whom a per se conf lict
of inter est would exist under S.495 . At least five
are
on their face of a type to forec lose a certific~tion
by
the Attor ney Gene ral that they are "clea rly frivo lous.
"
The cases inclu de alleg ation s of obstr uctio n of justi
ce,
recei pt of illeg al camp aign contr ibuti ons, fraud , misus
e
of publi c funds and civil right s viola tions .

J_,

The Crim inal Divis ion has also locat ed recen t or
curre nt cases invol ving at least 40 publi c offic ials
in
which it would be neces sary to deter mine wheth er the
Presi dent or Attor ney Gene ral have, or appea r to have,
a
subs tanti al parti san inter est. These cases invol ve
members of the Exec utive Branc h, the Judic iary and Cong
ress.
A signi fican t numb er seem ingly would requ ire appoi ntme
nt
of spec ial prose cutor s. The Wate rgate Spec ial Prose
cutor
is curre ntly pursu ing matte rs which would also call
for the
appoi ntmen t of speci al prose cutor s.
In addit ion, there
are cases , as yet uncou nted, invol ving camp aign contr
ibutors, polit icall y activ e labor union s, and assoc iates
of
a prom inent polit ical figur es which migh t trigg er appo
intment of a speci al prose cutor .

-
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· Edwa rd H. Levi
Attor ney Gene ral
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®ffirr nf t~r l\ttnnt.el! <15.enrral
11htll4ingtnn, 'il. a:. 2ns1n
July 17, 1976
MEMORANDUM FOR THE PRESIDENT
While I realize that you have made a decision on t he question
of the inclusion of all Congressmen in the compulsory referral
provision of our revision of S.495, the more I th~nk about it
the more I believe this is a serious mistake. As you know,
in our version we do include Members of Congress in the dis cretionary referral section. I believe this is much better
for the following reasons:
1. To take out all Congressmen from the normal functioning
of the Department of Justice in all criminal cases is really a
public statement that the Department of Justice is not to be
trusted. I believe this will be ver y disfiguring to the Department, and it creates a very large second Department of Justice.
2. It will be very alarming to the United States Attorneys,
who make the argument that they must be able to prosecute such
"hard" cases because it is only if they can do this that they
are trusted by the ordinary citizen .
3. I believe the almost certain reaction of the Cong r~ss
will be to expand the Executive -Branch items subject to compulsory referral; in addition to further weakening the authority
and harming the image of the Department, this may remove from
the Attorney General's prosecutorial discretion some very sensi tive matters which have nothing to do with the Watergate-type
concern. The only defense to such a tactic which we could make
would be resort to some mechanism which selects the a dditiona l
cases to be referred -- such as the specia l court device, which
we think wholly undesirable .
4. While the argument can be made that there is some k ind
of conflict of interest which the public believes exists , when
members of the cabinet or those employe d in the Executive Off ic e
of the President who are compensated at l ev e l II or higher o f
t h e Executive .Sche dule, this a rgument i s no t ma de or b e li ev e d
as a matter of course when Congressmen are involved.

i
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For the reaso ns state d above , I do hope you will not
insis t upon the autom atic inclu sion of all Cong ressm en.
There is an addit ional reaso n. The inclu sion, I fear,
be taken as makin g a polit ical point -- which , while itwill
may
be popu lar with perso ns other than Cong ressm en, will make
it very diffi cult to get a cons truct ive alter nativ e passe
d.
It will be viewe d solel y as a polit ical move, which
will
coun tered not by oppos ing it but by embra cing it and enlarbe
it. On the other hand it will be very diffi cult for Cong ging
ressm en
to oppos e their inclu sion in the discr etion ary refer ral secti
on,
which will allow refer ral when the Attor ney Gene ral belie
ves
this to be in the publi c inter est.
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THE WH ITE HOU SE
W A SHI NGT ON

Jul y 18, 197 6

Dea r Mr. Pre sid ent :
Dea r Mr. Spe ake r:

From the beg inn ing of my adm inis
trat ion , I hav e act ed
to ass ure eff ect ive enf orc eme nt
by the Jus tice Dep artmen t of the law s aff ect ing off ice
rs and emp loye es in
the Fed era l gov ern men t and eff ect
ive adm inis trat ion
of req uire me nts for hig h stan dar
ds
off ice rs and emp loy ees of the exe of con duc t by
cut ive bra nch .
I agr ee wh ole hea rted ly wit h the
pol icy sta ted in the
Exe cut ive Ord er tha t pre scr ibe s
stan
for gov ern men t off ice rs and emp loy dar ds of con duc t
ees , whi ch is:
"Wh ere gov ern men t is bas ed on the
con sen t
of the gov ern ed, eve ry citi zen is
ent itle d
to hav e com ple te con fide nce in the
int egr ity
of his gov ern men t. Eac h ind ivid
ual off ice r,
emp loy ee, or adv ise r of gov ern men
to ear n and mus t hon or tha t tru st t mus t hel p
by his own
int egr ity and con duc t in all off
ici al act ion s."
I hav e app oin ted to the pos itio n
of Att orn ey Gen era l an
ind ivid ual of hig h int egr ity and
sup erb qua lifi cat ion s,
and I hav e sup por ted wit hou t exc
ept ion his com mitm ent
to enf orc e the law s fai rly and ind
epe nde ntly , no ma tter
who wit hin my adm inis trat ion may
b e com e the sub jec t of
alle ged vio lati ons of law . The
Att orn ey Gen era l has
in tur n est abl ish ed a Pub lic Int
egr ity Sec tion wit hin
the Cri min al Div isio n whi ch is dev
ote d to tho rou gh
inv est iga tion of all com pla ints
rec eiv ed tha t pub lic
off ici als hav e vio late d the ir pos
itio ns of tru st. In
add itio n, the Att orn ey Gen era l has
an Off ice of Pro fes sio nal Res pon dir ect ly und er him
sib
for pro pri ety and leg ali ty the con ilit y to inv est iga te
duc t of off ice rs and
emp loy ees wit hin the J _u stic e Dep
artm ent.
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All Pres iden tial appo intee s have been requ ired
to make
full disc losu re to my Coun sel of thei r fina ncia
l affa irs
and othe r infor mati on that may bear on the requ
irem ent
that they must be free of any conf lict of inte
rest , or
even the appe aranc e of a conf lict, in carry ing
out thei r
offi cial resp onsi bilit ies. When ever alleg ation
s of
misc ondu ct in offic e by perso ns in my adm inist
ratio n
have been rece ived by anyo ne on the Whit e Hous
e staf f
or by thos e resp onsi ble for adm inist ering the vario
exec utive . depa rtme nts and agen cies they have been us
prom ptly refe rred to the appr opri ate inve stiga
tive
and enfo rcem ent auth oriti es.
For thos e reaso ns, I have not felt it nece ssary
to
prop ose addi tiona l or diffe rent meth ods for carry
out my state d polic y of stric t adhe rence to the ing
laws
and stand ards gove rning the cond uct of offi cial
s and
empl oyee s in my adm inist ratio n. Howe ver, the Comm
ittee
on Gove rnme nt Oper ation s of the Sena te and the
Sena te
Judi ciary Comm ittee have now recom mend ed l egis
latio n
(S. 495) that prov ides mech anism s for impl emen
ting
the same polic y in resp ect of the Legi slati ve and
Judi cial bran ches of gove rnme nt and does make
chan
in the pres ent mech anism s appl icab le to the Exec ges
utive
bran ch.
In addi tion, this legi slati on woul d crea te a
new offic e of lega l coun sel for the Cong ress.
Repr esen tativ es of the Depa rtme nt of Just ice test
ified
on Dece mber 3, 1975 befo re the Sena te Gove rnme
nt
Oper ation s Com mitte e and on May 26, 1976 befo re
the
Sena te Judi ciary Com mitte e to state why certa in
of
the key prov ision s of S. 495 appe ared obje ction
able .
The bill
as repo rted
does not
gene rally meet thes e obje ction s. Howe ver, the
Atto
Gene ral advi ses me that memb ers of the Sena te Gove rney
rnment Oper ation s Comm ittee and othe r Sena tors now
do
belie ve that cert ain obje ction s were well taken
and
that chan ges in the bill are desi rabl e.
For the purp ose of prop osing a revi se d bill that
can
overc ome conc erns expr essed by some memb ers of
the Sena te
to the Atto rney Gene ral, as he has repo rted them
to me,
and in orde r to evide nce my read iness and desi
re to
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adv anc e the pri nci ple s of acc oun
tab ilit y by off ice rs
and emp loye es in all thr ee bra nch
es of the Fed era l
gov ern men t, I am sub mit ting for
the con sid era tion of
the Con gre ss the atta che d dra ft
bil l as a sub stit ute
for S. 495 . Sub mis sion at thi s
tim e wil l allo w the
Sen ate to con sid er my pro pos al
at the sam e tim e it
con sid ers S. 495 and wil l allo w
the app rop riat e Com mit tee s of the Hou se to con sid er
it at the tim e of
the ir ini tia l hea ring s on thi s
typ e of leg isla tio n.
The rem ain der of thi s let ter des
crib es the pro vis ion s
of my pro pos al and the rea son s
i t dep arts in cer tain
res pec ts from S. 495 .
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THE WHITE HOUSE
WASH I NGTON

July 18, 1976

Dear Mr. President:
Dear Mr. Speaker:

From the beginning of my administrati on, I have acted
to assure effective enforcement by the Justice Department of the laws affecting officers and employees in
the Federal government and effective administratio n
of requirements for high standards of conduct by
officers and employees of the _e xecutive branch.
I agree wholehearted ly with the policy stated in the
Executive Order that prescribes standards of conduct
for gover nment officers and employees, which is:
"Where government is based on the consent
of the governed, every citizen is entitled
to have complete confidenc~ in the integrity
of his government. Each individual officer ,
employee, or adviser of government must help
to earn and must honor that trust by his own
integrity and conduct in all official actions ."
I have appointed to the position of Attorney General an
individual of high integrity and superb qualificatio ns,
and I have supported without exception his commitment
to enforce the laws fairly and independentl y, no matter
who within my administrati on may become the subject of
alleged violations of law. The Attorney General has
in turn established a Public Integrity Section within
the Criminal Division which is devoted to thorough
investigatio n of all complaints received that public
officials have violated their positions of trust.
In
addition , the Attorney General has directly under him
an Office of Professional Responsibili ty to investigate
for propriety and legality the conduct of officers and
employees within the Justice Department.
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All Pre side ntia l app oint ees have been
requ ired to mak e
full disc losu re to my Cou nsel of the ir
fina ncia l affa irs
and othe r info rma tion tha t may bea r on
the requ irem ent
tha t they mus t be free of any con flic t
of inte res t, or
even the app eara nce of a con flic t, in
carr ying out the ir
off icia l resp ons ibil itie s. Whe neve r alle
gati ons of
misc ond uct in off ice by pers ons in my
adm inis trat ion
have been rece ived by anyo ne on the Whi
te Hou se staf f
or by thos e resp ons ible for adm inis teri
ng
the vari ous
exe cuti ve dep artm ents and age ncie s they
have been
prom ptly refe rred to the app rop riat e inv
esti gati ve
and enfo rcem ent auth orit ies.
For thos e reas ons , I have not felt it
nec
prop ose add itio nal or diff eren t meth ods essa ry to
out my stat ed poli cy of stri ct adh eren for carr ying
ce to the laws
and stan dard s gov erni ng the cond uct of
off
emp loye es in my adm inis trat ion. How ever icia ls and
, the Com mitt ee
on Gov ernm ent Ope ratio ns of the Sen ate
and the Sen ate
Jud icia ry Com mitt ee have now reco mme nded
leg isla tion
(S. 495) tha t prov ides mec hani sms for
imp lem enti ng
the same poli cy in resp ect of the Leg
isla
Jud icia l bran ches of gove rnm ent and does tive and
in the pres ent mec hani sms app lica ble to mak e chan ges
the Exe cuti ve
bran ch. In add itio n, this leg isla tion
wou ld crea te a
new offi ce of lega l cou nsel for the Con
gres s.
Rep rese ntat ives of the Dep artm ent of Jus
tice test ifie d
on Dece mbe r 3, 1975 befo re the Sen ate
Gov ernm ent
Ope ratio ns Com mitt ee and on May 26, 1976
Sen ate Jud icia ry Com mitt ee to stat e why befo re the
cer tain of
the key pro visi ons of S. 495 app eare d
obje ctio nab le.
The bil l
as repo rted
does not
gen eral ly mee t thes e obje ctio ns. How
ever , the Atto rne y
Gen eral adv ises me tha t mem bers of the
Sen ate Gov ernmen t Ope ratio ns Com mitt ee and othe r Sen
ator s now do
beli eve tha t cert ain obje ctio ns were wel
l take n and
tha t chan ges in the bil l are des irab le.
For the purp ose of prop osin g a revi sed
bil l tha t can
over com e con cern s exp ress ed by some mem
bers of the Sen ate
to the Atto rney Gen eral , as he has repo
rted them to me,
and in ord er to evid ence my read ines s
and des ire to
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advanc e the princi ples of accoun tabilit y by office rs
and employ ees in all three branch es of the Federa l
govern ment, I am submit ting for the consid eration of
the Congre ss the attache d draft bill as a substi tute
for S. 495. Submis sion at this time will allow the
Senate to consid er my propos al at the same time i t
consid ers S. 495 and will allow the approp riate Committee s of the House to consid er it at the time of
their initia l hearin gs on this type of legisla tion.
The remain der of this letter describ es the provis ions
of my propos al and the reason s it depart s in certain
respec ts from S. 495.

