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S. 495, THE "WATERGATE REORGANIZA TION
AND REFORM ACT OF 1976"

Question:

Does the President have a firm position on S. 495, the so-called
""Watergate Reorganization and Reform Act of 1976"?

Answer:

As I indicated yesterday, the White House Counsel's office will

soon be presenting a briefing for the President on the background,
current status and available options regarding this measure.

This briefing will review the development of S. 495 over the

course of the last year and the serious concerns which have been
rather consistently expressed by various departments, particularly
the Department of Justice. In this regard, you may want to examine
the testimony of Deputy Attorney General Tyler before the Senate
Judiciary Committee on May 26, 1976.

I would at this time, however, like to make three observations
regarding the current controversy over S. 495. First, this is

not a new proposal -- the key features of the bill have been under
consideration in various forms for several years. Second, despite
its rather fetching title, the bill, for the most part, attempts to
assign inappropriate power to the Judicial branch and provides for
congressional representation in litigation. It really has very little
to do with '"Watergate reform''. Third, the concerns which have
been consistently expressed by the Department of Justice are based
in large measure upon fundamental Constitutional doctrine and do
not reflect any lack of sensitivity over the need for public confidence
in the institutions of government. The Attorney General will
continue to express these concerns to interested members of
Congress.

Schmults 7/1/76



THE WHITE HQOUSE
WASHINGTON INFORMATION

July 2, 1976

MEMORANDUM FOR THE PRESIDENT
FROM: PHILIP W. BUCHEN I ¢

SUBJECT: S. 495, the '""Watergate Reorganization
' and Reform Act of 1976"

This is to provide you with a briefing on the legislative and press
developments to date with respect to the above-captioned bill.

S. 495 contains three titles which may be summarized as follows:

Title I would create a new Division of Government Crimes
within the Department of Justice and also a statutory
mechanism for the creation of an "independent" special
prosecutor in certain defined instances. A court would be
empowered to create and oversee the office of special
prosecutor which would clearly exercise Executive Branch
functions, i.e., the enforcement of penal laws.

Title IT would establish as an arm of Congress the Office of
Congressional Liegal Counsel. The duties of this office
would be threefold: (1) the Counsel would defend Congress
in any litigation questioning the validity of official
Congressional action; (2) the Counsel could bring a civil
action to enforce a Congressional subpoena or order; and
(3) the Counsel could intervene or appear as amicus curiae
in a pending action in which the constitutionality of a law

of the U. S, is challenged, the U. S. is a party, and the
constitutionality of the statute is not adequately defended by
Counsel for the U. S.

Title IIT would require, under pain of a criminal penalty
which could result in one year's imprisonment and a

$10, 000 fine, the annual filing of detailed financial reports
by all elected or appointed Federal officers paid at a rate
equal to or in excess of the minimum rate prescribed for
grades GS-16. The reports would be extremely detailed,




requiring, for example, the amount and source of each
item of income in excess of $100. These reports would
then be available to satisfy simple public curiosity.

Title I of S. 495 had its genesis in the so-called "Saturday Night
Massacre' and the subsequent recommendations of the Senate
Watergate Committee in late 1973 and early 1974. Other portions
of the bill were added by members of the Senate Government
Operations Committee (Senators Ribicoff, Percy, Javits,
Weicker, etc.) during the 94th Congress. '

The Department of Justice has testified on numerous occasions

in opposition to S. 495, Their position may be summarized in the
following manner. First, several features of the bill, i.e.,

Title I's authority for the creation of an "independent" special
prosecutor and Title II's provision for enforcement of Congressional
process and the intervention or appearance by a Congressional
Legal Counsel in litigation, are believed to be constitutionally
inappropriate by the Department, In these instances, S. 495 could
represent an unlawful encroachment upon the exclusive province

of the Executive Branch, Secondly, the provision of the bill calling
for the creation of a Division of Government Crimes within the
Department of Justice, is thought by the Attorney General to be
administratively unworkable and unneces sary. Finally, although
the Administration has supported the concept of a full public
disclosure of personal finances by candidates for elective office,

a program carrying forward this concept would have to be mindful
of relevant privacy concerns.

S. 495 will be the subject of Senate floor action currently set for
July 19. Additionally, Title I of S. 495 was recently introduced as
H.R. 14476, which has been scheduled for hearings before the
House Judiciary Committee on July 21, A recent series of news-
paper articles have tended to exacerbate the confrontation between
Congress and the Administration with respect to these legislative
items. Moreover, the inclusion of a plank in the Democratic
platform supporting an "independent" special prosecutor should
add yet more fuel to the fire.

In accordance with your directive, we shall adopt a posture
which is supportive of the Attorney General in his efforts to
modify this legislation in accordance with concerns previously
expressed by officials of the Department of Justice,
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SUBJECT: S. 495, the "Watergate Reorganization
and Reform Act of 1976"

This is to provide you with a briefing on the legislative and press
developments to date with respect to the above-captioned bill.

S. 495 contains three titles which may be summarized as follows:

Title I would create a new Division of Government Crimes
within the Department of Justice and also a statutory
mechanism for the creation of an '"independent' special
prosecutor in certain defined instances. A court would be
empowered to create and oversee the office of special
prosecutor which would clearly exercise Executive Branch
functions, i.e.,, the enforcement of penal laws.

Title II would establish as an arm of Congress the Office of
Congressional Legal Counsel. The duties of this office
would be threefold: (1) the Counsel would defend Congress
in any litigation questioning the validity of official
Congressional action; (2) the Counsel could bring a civil
action to enforce a Congressional subpoena or order; and
(3) the Counsel could intervene or appear as amicus curiae
in a pending action in which the constitutionality of a law
of the U. S. is challenged, the U. S. is a party, and the
constitutionality of the statute is not adequately defended by
- Counsel for the U. S. -

Title III would require, under pain of a criminal penalty
which could result in one year's imprisonment and a
$10, 000 fine, the annual filing of detailed financial reports
by all elected or appointed Federal officers paid at a rate
equal to or in excess of the minimum rate prescribed for
grades GS-16. The reports would be extremely detailed,




requiring, for example, the amount and source of each
item of income in excess of $100. These reports would
then be available to satisfy simple public curiosity.

Title I of S. 495 had its genesis in the so-called "Saturday Night
Massacre' and the subsequent recommendations of the Senate
Watergate Committee in late 1973 and early 1974, Other portions
of the bill were added by members of the Senate Government
Operations Committee (Senators Ribicoff, Percy, Javits,
Weicker, etc.) during the 94th Congress.

The Department of Justice has testified on numerous occasions

in opposition to S. 495, Their position may be summarized in the
following manner. First, several features of the bill, i.e.,

Title I's authority for the creation of an "independent" special
prosecutor and Title II's provision for enforcement of Congressional
process and the intervention or appearance by a Congressional
Legal Counsel in litigation, are believed to be constitutionally
inappropriate by the Department. In these instances, S. 495 could
represent an unlawful encroachment upon the exclusive province

of the Executive Branch, Secondly, the provision of the bill calling
for the creation of a Division of Government Crimes within the
Department of Justice, is thought by the Attorney General to be
administratively unworkable and unneces sary. Finally, although
the Administration has supported the concept of a full public
disclosure of personal finances by candidates for elective office,

a program carrying forward this concept would have to be mindful
of relevant privacy concerns,

S. 495 will be the subject of Senate floor action currently set for
July 19. Additionally, Title I of S. 495 was recently introduced as
H.R. 14476, which has been scheduled for hearings before the
House Judiciary Committee on July 21. A recent series of news-
paper articles have tended to exacerbate the confrontation between
Congress and the Administration with respect to these legislative
items. Moreover, the inclusion of a plank in the Democratic
platform supporting an "independent'' special prosecutor should
add yet more fuel to the fire,

In accordance with your directive, we shall adopt a posture
which is supportive of the Attorney General in his efforts to [§
modify this legislation in accordance with concerns previous
expressed by officials of the Department of Justice.
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'Senators Ribicoff and Percy
8 July 1976 - 2 -

Dean and Magruder went to the grand jury before
the special prosecutor took hold, primarily because the
Senate Select Committee was already on their tails.

The revelation of the existence of the tapes came through
the investigations of the Senate Committee, not the
special prosecutor. The special prosecutor undertook
criminal prosecutions of those malefactors uncovered by
the Congress and the ordinary processes of the law. That
is the role of a special prosecutor generally: not so
much investigative, as prosecutorial. I do not mean to
disparage the Watergate special prosecutor. But I

should insist that his was not an important role -~
except perhaps as Archie Cox became a martyr -- in
1'affaire Watergate. ‘

, . Moreover, the utilization of special prose-
cutors at a stage prior to criminal trial is once again
an evasion of Congressional responsibility, not an

- effectuation thereof. It should not be forgotten that
the primary problems revealed by Watergate were an

undue concentration of power within particular branches
.of the executive department -- the Department of Justice
was not among them -- and an unwillingness of Congress

to assume its place of primacy in the constitutional
scheme. Every time an important governmental problem

has arisen in recent decades, Congress has pusillanimously
delegated the treatment of the ailment to someone else.
Thus, the proposed public prosecutorial scheme in

S. 495 is only another symptom of the Watergate syndrome
rather than a contribution toward its elimination. Once
more Congress will be saying, "Please, someone else,

perform our job of executive oversight for us."

2. Let me turn to the dangers of the proposal.
Who are the targets for action as set out in the bill?
All elected officials, and all federal judges, and all
exécutive branch personnel who hold responsible jobs.
The only elected federal officials are the President
and Vice-President and all members of the Senate and
House of Representatives. : ’

The special prosecutorial mechanism could be
triggered whenever a charge of misfeasance, malfeasance,
or nonfeasance was levelled by any person who chose to
make such a charge. This is what I term the "Joe
McCarthy" aspect. Just imagine if each of the phony



Senators Ribicoff and Percy
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McCarthy charges against executive branch officials
were to require special prosecutors to investigate
and prosecute. Just imagine the official Cohens

and Schines who might offer such charges. Just
imagine the extraordinary number of unofficial indi-
viduals eager to assert such charges.

- It is not enough to say that an Attorney
General could cut off such frivolous -- however defined
charges. The fact is that no Attorney General in
his right mind would dare to cut off such prosecutions,
- if he could. The minute he did so, he would become
suspect of political activity. ™Moreover, his decisions
would be subject to judicial challenge, at which time
the whole matter would take on the same costume as
if the special prosecutor had begun an investigation.

: It is not my imagination that conjures up a
parade of horribles. Personal experience as a law
clerk at the United States Supreme Court and the

United States Court of Appeals has taught me that

the number of charges levelled against judges is :
enormous. A short term with the Department of Justice
revealed that even such lowly officials as I was are
subject to the same kinds of attack by those who are
disappointed in their demands. And my service as a
~staff member to a Senate subcommittee was equally
revealing of the distemper of many of our citizenry.

I don't know whether you get to see your own "crank
mail," if you do, you know that I am not exaggerating.
Nor does this take into account the very large number
of individuals who would and do enjoy the role of
Yprivate prosecutor." The number of calls for special
prosecutions may well be enormous. :

. If, as is likely, most of the claims prove
invalid, the accused will nevertheless have been
blighted. And perhaps more important, the accused
will ~- like the President during Watergate -#- not
be able to perform his duties while the charges are
pending. The special prosecution provisions of S. 495
afford adequate means for bringing large portions of
government to a standstill. Perhaps we do have too
much government, but again it should be Congress that
makes the decision where and when it should be '
diminished or eliminated.




‘Senators Ribicoff and Percy
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Moreover, the specter of a large number of
special prosecutions will soon overshadow the few
important situations where specific remedial action
is really required. It will demean the major cases by
inclusion of them in a large series of minor ones. Tt
will, also, tend to reduce both the actuality and
possibility of Congressional investigations. It should
be recalled that if Archie Cox had his way, the Senate
Select Committee would have ground to a halt while he
carried on his investigations and prosecutions. And
then where would we have been?

, . The provision for a special judicial panel to

- .oversee the role of the Attorney General and the

special prosecutor is also bothersome. I put to one
side the constitutional questions, the answers to which
are far from clear. What concerns me is the expansion
of the judicial power and particularly when it is
relegated to the hands of superannuated federal justices
and judges. You must not think of senior federal
judges in terms of Learned Hands or Henry Friendlys.

Let me assure you that those are- the exceptions rather
than the rule. Most sSuperannuated judges were of no
great competence while they performed active service

and have since necessarily retired for age and the
physical and mental deterioration that age brings on.

To entrust them with charge of highly volatile political
affairs is to put dynamite in the hands of an incompetent.

Allow me two points in closing. First I would
repeat an anecdote and leave you to draw your own in-
ferences. After Robert Jackson had been appointed a
Supreme Court Justice and Francis Biddle had been
appointed Attorney General in his place, President
Roosevelt took some glee in reporting to Jackson that
he, Roosevelt, had decided to appoint Samuel Rosenman
as counsel to the President in the White House. He
asked Jackson's opinion. Jackson told him he regdrded
Rosenman very highly indeed, but if the President wanted
Rosenman as his lawyer he should appoint him Attorney
General. He went on to say that if Roosevelt had appointed
a house counsel while Jackson was Attorney General he would
have resigned his office.

|

-,
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Senators Ribicoff and Percy
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Second, I assume that my credentials as a supporter
of the primacy of Congress and an antagonist of all that
Watergate stands for are adequate to avoid any charge of
bias against reform. I urge the deletion of the special
pProsecutor provisions of the bill because they neither
sexrve to enhance the authority of Congress nor preclude
the centralization of undue power in portions of the
executive branch. These were the evils revealed by
Watergate. The criminal trials were byplays that tended
to take~attentionﬁaway,frqm the findamental questions.

- The special prosecutions afforded by this bill will have
the same effect: the assumption that the criminal trials
are directed to reform when they are not; the subordination
of Congressional power and duty to executive -and judicial
authority for, after all, the special prosecutors are

sill executive officials and superannuated judges are

still judges. SR -

_ The creation of the Congressional counsel should
serve well toward Watergate reform. Much more is needed
by way of attention to appropriate Congressional and
executive reorganization plans, so that Congress can
operate more efficiently and the power in the executive
can be dispersed in order that it not be readily abused.
I think that the passage of special prosecutor legisla-
tion will hinder rather than aid these goals. You will
do a service to our country if you help eliminate these
provisions from S. 495. '

‘With all good wishes,

. As always, -
@ .héfcs'-"‘\/\'

Philip B; Kurland

Senators Abraham A. Ribicoff o )
and Charles H. Percy

United States Senate

Washington, D.C. 20510

PBK/s _

cc: Senator Charles McC. Mathias, Jr.
Senator Robert C. Byrd :
Senator Lowell P. Weicker
Congressman William I.. Hungate

bce: Edward H. Levi




Pairip B. KurLAND
608 WEsST HARPER TOWER
THE UNivERs1TY oF GHICAGO

CHicAaogo, ILLINOIS 60637

{312) 758 -2444

8 July 1976

DearSenators>Ribicoffand.Pergy:

When I was in Washington last week, at the
Senate Subcommittee on Separation of Powers, I was
given a copy of the revised S. 495 with the report
_.and hearings thereon. 1Inasmuch as you solicited my
opinion, over two years ago, on the original bill,
I venture to offer my opinion on the present version,
or at least one aspect of it, that which relates to
special prosecutors. I must way that I find that
part of S. 495 unfortunate at best, dangerous at
worst.

It is unfortunate because it offers as a cure
for Watergate ills something that is totally extraneous
to the problems uncovered by Watergate. It is
dangerous because it affords a potent, new device for
what can be described in terms of the pre-Watergate
governmental crisis as McCarthyism.

, 1. You have certainly misconstrued history lf
the concept of a special prosecutor is based on the:
notion that the Watergate special prosecutor contributed
to the discovery and remedy for ‘the Watergate abuses.
The discovery and remedy for the Watergate abuses are
correctly attributable to two other institutions. The
first and foremost was Congress: the Senate Select
Committee, operating in the best traditions of Con-
gressional responsibility for oversight of executive
behavior, and the House Judiciary Committee, again
responsibly assuming the difficult task of determining
whether a government official should be removed from
-office. It should be remembered that impeachment is a
proper inquiry for all those who would be made subject
to special prosecutions by S. 495, except the Senators
and Congressmen, for whom separate mechanisms exist.
The second was the press: it, too, acted responsibly
in uncovering the details of Watergate, despite extra-
ordinary criticism and pressures to abandon it.
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Dean and Magruder went to the grand jury before
the special prosecutor took hold, primarily because the
Senate Select Committee was already on their tails. .
The revelation of the existence of the tapes came through
the investigations of the Senate Committee, not the
special prosecutor. The special prosecutor undertook
criminal prosecutions of those malefactors uncovered by
the Congress and the ordinary processes of the law. That
is the role of a special prosecutor generally: not so
much investigative, as prosecutarial. I do not mean to
disparage the Watergate special prosecutor. But I
should insist that his was not an important role --
except perhaps as Archie Cox became a martyr -— in
l'affaire Watergate. :

Moreover, the utilization of special prose-~

cutors at a stage prior to criminal trial is once again

an evasion of Congressional responsibility, not an

- effectuation thereof. .It should not be forgotten that

the primary problems revealed by Watergate were an
undue concentration of power within particular branches

of the executive department -=-_the Department of Justice

was not among them -- and an unwillingness of Congress

to assume its place of primacy in the constitutional
scheme. Every time an important governmental problem
has arisen in recent decades, Congress has pusillanimousl

~delegated the treatment of the ailment to someone else.

Thus, the proposed public prosecutorial scheme in

- 495 1is only another symptom of the Watergate syndrome
rather than a contribution toward its elimination. Once
more Congress will be saying, "Please, someone else,
perform our job of executive oversight for us.”

2. Let me turn to the dangers of the proposal.
Who are the targets for action as set out in the bill?
All elected officials, and all federal judges, and all
exécutive branch personnel who hold responsible jobs.

- The only elected federal officials are the President

and Vice-President and all members of the Senate and
House of Representatives. '

The special prosecutorial mechanism could be
triggered whenever a charge of misfeasance, malfeasance,
or nonfeasance was levelled by any person who chose to
make such a charge. This is what I term the *Joe
McCarthy" aspect. Just imagine if each of the phony
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McCarthy charges against executive branch officials
were to require special prosecutors to investigate
and prosecute. Just imagine the official Cochens

and Schines who might offer such charges. Just
imagine the extraordinary number of unofficial indi-
viduals eager to assert such charges.

It is not enough toc say that an Attorney

‘General could cut off such frivolous ~- however defined

charges. The fact is that no Attorney General in

his right mind would dare to cut off such prosecutions,
if he could. The minute he did so, he would become
suspect of political activity. ©Moreover, his decisions
would be subject to judicial challenge, at which time
the whole matter would take on the same costume as

if the special prosecutor had begun an investigation.

: It is not my imagination that conjures up a
parade of horribles. Personal experience as a law
clerk at the United States Supreme Court and the
United States Court of Appeals has taught me that
the number of charges levelled against judges is ~
enormous. A short term with the Department of Justice
revealed that even such lowly officials as I was are
subject to the same kinds of attack by those who are
disappointed in their demands. And my service as a
staff member to a Senate subcommittee was equally
revealing of the distemper of many of our citizenry.

I don't know whether you get to see your own "crank
mail," if you do, you know that I am not exaggerating.
Nor does this take into account the very large number
of individuals who would and do enjoy the role of
"private prosecutor.” The number of calls for special
prosecutions may well be enormous.

: If, as is likely, most of the claims prove
invalid, the accused will nevertheless have been
blighted. And perhaps more important, the accused
will -- like the President during Watergate -+ not

be able to perform his duties while the charges are
pending. The special prosecution provisions of S. 495

- afford adequate means for bringing large portions of

government to a standstill. Perhaps we do have too
much government, but again it should be Congress that
makes the decision where and when it should be
diminished or eliminated.
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Moreover, the specter of a large number of
special prosecutions will soon overshadow the few
important situations where specific remedial action
is really required. It will demean the major cases by
inclusion of them in a large series of minor ones. It
will, also, tend to reduce both the actuality and
possibility of Congressional investigations. It should
be recalled that if Archie Cox had his way, the Senate
Select Committee would have ground to a halt while he
carried on his investigations and Prosecutions. Aand
then where would we have been?

, . The provision for a special judicial panel to

. oversee the role of the Attorney General and the

special prosecutor is also bothersome. I put to one
side the constitutional questions, the answers to which
are far from clear. What concerns me is the expansion
of the judicial power and particularly when it is
relegated to the hands of Superannuated federal justices
and judges. You must not think of senior federal ,
judges in terms of Learned Hands or Henry Friendlys.

Let me assure you that those are-the exceptions rather
than the rule. Most Superannuated judges were of no
great competence while they performed active service

and have since necessarily retired for age and the
physical and mental deterioration that age brings on.

- To entrust them with charge of highly volatile political
affairs is to put dynamite in the hands of an incompetent.

Allow me two points in closing. Pirst I would
repeat an anecdote and leave you to draw your own in-
ferences. After Robert Jackson had been appointed a
Supreme Court Justice and Francis Biddle had been
appointed Attorney General in his place, President _
Roosevelt took some glee in reporting to Jackson that
he, Roosevelt, had decided to appoint Samuel Rosenman
as counsel to the President in the White House. He
~asked Jackson's opinion. Jackson told him he regdrded
Rosenman very highly indeed, but if the President wanted
Rosenman as his lawyer he should appoint him Attorney
General. He went on to say that if Roosevelt had appointed
a house counsel while Jackson was Attorney General he would
have resigned his office. - :
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Second, I assume that my credentlals as a supporter
of the primacy of Congress and an antagonist of all that
Watergate stands for are adequate to avoid any charge of
bias against reform. I urge the deletion of the special
prosecutor provisions of the bill because they neither
serve to enhance the authority of Congress nor preclude
the centralization of undue power in portions of the
executive branch. These were the evils revealed by
- Watergate. The criminal trials were byplays that tended
to take attention away from the fiundamental questions.

- The special ‘prosecutions afforded by this bill will have
the same effect: the assumption that the criminal trials
are directed to reform when they are not; the subordination
of Congressional power and duty to executive -and judicial
authority for, after all, the special prosecutors are

sill executive off1c1als and superannuated Judges are

still judges.

The creation of the Congressional counsel should -

serve well toward Watergate reform. Much more is needed
by way of attention to appropriate Congressional and
executive reorganization plans, so that Congress can
operate more eff1c1ent1y and the power in the executive
can be dispersed in order that it not be readily abused.
I think that the passage of special prosecutor legisla-
tion will hinder rather than aid these goals. You will
do a service to our country if you help eliminate these
provisions from S. 495.

With all good wishes,

. As always, '
oy & feam A
Philip B. Kurland

Senators Abraham A. Ribicoff ' 3 )
- and Charles H. Percy ’

.United States Senate

Washington, D.C. 20510

‘PBK/s

cc: Senator Charles McC. Mathias, Jr.
Senator Robert C. Byrd
Senator Lowell P. Weicker
Congressman William L. Hungate

bcec: Edward H. Levi











































































